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PREFACE TO THE FOURTH EDITION 

/ 


It is now nearly four years since the previous edition of this Work 
was published, and it is hardly necessary to emphasize the fact that the 
usefulness of a Commentary on this branch of the law depends very largely 
on its being brought up to date from time to time. Encouraged by the 
appreciation of the work shown by the Bench and the Bar, the authors 
have decided to bring out this fresh edition, notwithstanding the stringency 
of the paper market and the prohibitive cost of publication. The edition is, 
however, not one which has been merely brought up to date. It has been 
subjected to a thorough revision and various improvements have also been 
introduced. To mention only a few, the following new features may be 
drawn attention to : 

1. Decisions of outstanding importance have been specially indicated 

in the foot-notes by appropriate marks. 

2. A Table of Cases cited in the book has been added. 

3. Notifications issued under the various sections of the Code have 

been given in an Appendix. 

4. The Privy Council Rules of 1920 have been included in an 

Appendix. 

•* 

As in the previous editions, references to official reports have been 
invariably given wherever available. 

Although the provisions of Schedule II have been repealed by the 
Arbitration Act of 1940, the text of the Schedule has been given for 
purposes of reference. 

The Authors wish to thank the following gentlemen for their valuable 
help in bringing out this edition : Rao Bahadur D. D. Datar, B.Sc., ll.b., 
Advocate, Editor, All India Reporter; Mr. S. Appu Rao, b.a., B.L., Advocate, 
Asstt. Editor, A. I. R.; Mr. V. S. Balkundi, B.A., ll.b., Mr. B. P. Ingle, 
b.a., ll.b., Mr. N. S. Deshpande, High Court Pleader (Bom.), and Mr. G. B. 
Shidhaye, b.a., ll.b.. Pleader, Nagpur. 

V. V. C. 

K. N. A. 
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PREFACE TO THE THIRD EDITION 


It is necessary for a lawyer always to know the law as it is today. And this is 
specially so in respect of the Law of Procedure. It is now five years since the last edition 
of this work was published, and during this period several changes have been introduced 
into the provisions of the Code by legislation. Further, the case-law has enormously 
increased, sometimes settling conflicts of judicial opinion which existed before, and some¬ 
times giving rise to new conflicts of opinion. Under the circumstances, no apology is 
needed for bringing out this edition. 

In the preparation of this edition the authors have not confined themselves to 
merely incorporating the subsequent case-law, but have examined all the old cases once 
again with a view to remove any defects that might have crept in. The legislative changes 
in the provisions of the Code and recent case-law have rendered it necessary to re-write 
many portions G f the work, abridging the discussion where the point has been settled by 
authority, and fully discussing points about which a conflict of opinion has arisen. Beyond 
this, however, the method of treatment of the subject has not been departed from. 

The case-law has been brought up-to-date. References to Official Reports are 
invariably given in all cases found in the Official Reports. 

The authors feel it their duty to express their gratefulness to the Bench and the 
Bar for their very cordial reception of the previous editions of their work. 

Their thanks are also due to Messrs. S. Appu Rao, B.A., B.L., Advocate, 
Coimbatore, N. Krishna Iyer, M.A., B.L., Coimbatore, G. B. Shidhaye, B.A., LL.B., and 
V. S. Balkundi, B.A., IVL.B., of Nagpur, for the very valuable help rendered by them 
in revising and bringing the work up-to-date. 

V. V. o. 

January 1st, 1940. K. N. A. 


PREFACE TO THE SECOND EDITION 

• 

The cordial reception accorded by the members of the Bench and the Bar to the 
first edition of this work, which was almost exhausted in less than a year from the date of 
its publication has necessitated the publication of a second edition of the same. The Authors 
feel it their duty to thank the members of the legal profession for the warm reception and 
high appreciation of the work. 

This Second Edition has been carefully revised, brought up-to-date and re¬ 
written, wherever necessary, in the light of the various decisions since the publication of 
the first edition. 

The style in printing has also been changed to facilitate easy reading. In the 
synopsis, the main headings have been differentiated from subordinate headings by a 
difference in type. The difficulty in reading the closely printed matter of the foot-notes 
has been removed by giving a separate line for each case which thus gives a great relief 
to the eye. 

February 11th, 1935, V. V. C. 

K. N. A. 


PREFACE TO THE FIRST EDITION 



r J? I decisions on the Daw of Civil Procedure occupy a considerable portion of 

LT±r^ 9POrfcS a r d ti Dl kP S ' T here ? re ’ ° n many poinfcs of importance, conflicts of opinion 
between the several High Courts, and sometimes between the decisions of the same High 

Court. Full Bench decisions of various High Courts and decisions of the Judicial Committee 

Council no doubt, often help to settle such conflicts, but on a few occasions, 

while settling the conflicts, they open up further fields for controversy. Decisions differing 

in the interpretation or application of a ruling of the Judicial Committee are not rare. 


In this state of judicial decisions, a practitioner or a Judge, who has to ascertain 

the law on any important point of procedure, has to collect all the decisions bearing on the 

point, study them carefully, and then deduce, if possible, a definite rule of law. In cases 

of conflicts of opinion, he has to find out how far a decision of the Full Bench or of the 

Judicial Committee, has settled, or helped to settle the conflict. In the absence of such 

help, he has to choose between the conflicting views, and find arguments in support of the 

view adopted by him. This is no doubt an interesting process of ascertaining tho law. but 

the regret of a Judge or a busy practitioner is that sometimes he does not find the 
necessary time for it. 


Ifc is fchc ami of the authors to be of some service to the Bench and the Bar in this 
ueetion, and this, they hope, will justify the addition of one more to the already existing 
commentaries on the Code. The authors have attempted to ascertain all the important 

, T A. 1 V , . . . . . several provisions of the Code and have 

tried to collect together all the decisions of all the superior Courts of India and Burma 

and of the Judicial Committee of the Privy Council, on such questions. These decisions 
have been studied carefully and analytically and definite rules of law, wherever possible, 
have been attempted to bo deduced therefrom. In cases of conflicts of opinion, the authors 
have discussed the questions on first principles and have attempted to test the conflicting 
views in the light of these principles and to arrive at definite conclusions. 


In the course of their practice at the Bar, the authors have often found that there 

are still many difficulties arising in daily practice, which are not covered either by the 

provisions of the Code or by the existing voluminous case-law. An attempt has been made 

to solve these difficulties by discussing such questions and suggesting solutions. In thus 

discussing subjects not provided for in the Code, the authors have kept in view the futur 
course of law on the subject. 


e 


Ihe application of a rule of law to the facts of particular cases is a matter of some 
difficulty in some cases. It has, therefore, been indicated, within brackets, against important 
decisions collected in the foot-notes, as to how rules of law have been applied to the facts 
of those cases. In the commentary, the general propositions of law as derived from the 
decisions are given. These, the authors hope, will enable the lawyer to pick out the case 
lie requires without much loss of time. 


The conclusions of law, dissociated from facts, or discussions of law, are sometimes 
necessary for quick reference during the course of arguments in Courts. The particular 
pages, where such conclusions can be found, are indicated in every case with only a few 
exceptions in the case of very old Reports. 


Au< 7 usi -i 1st, 193-i. 


V. V. C. 
K. N. A. 
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» 2 

507, para,l 

507, para. 1 


314 

»> 31 

574 

574 

• • • 

359 


» 3 

508 

508 

• • • 

315 

»> 32 

577 

577 , 

• • • 

350 


♦« 4 

509 

509 

• • • 

316 

.. 33 

• • • 

• • ■ 

• • • 

■ ■ • 


.» 5 

510, 507 l 

1 507, 510,1 

• • • 

314, 319 

»» 34 

576 

576 

• • • 

359 



& 511 J 

511 ; 



.» 35 

579 

579 

• • • 

360 


M 6 

512 

512 

■ • • 

319 

*> 36 

580 

580 

• • • 

360 


»i 7 

513 

513 

• • • 

317 

» 37 

581 

581 

• • • 

361 

I 

!l 8 

514 

514 

• • • 

318 

0. 42, R. 1 

587 

587 

• • • 

37 


m 9 ! 

515 

515 


318 

0. 43, R. 1 

688 

588 

• • • 

36, 94, 

1 

.. 10 

516 

• • • 

• • • 





363 A365 


.. 11 

517 

517 

• • • 

321 

M 2 

590 

590 

• • • 

366 


»» 12 

518 

518 

• m ■ 

322 

0. 44, R. 1 

592 

592 

• • • 

36 9A 370 


M 13 

519 

• • • 

# « • 

» 2 

693 

• • • 

■ • • 

• • • 


.. 14 

520 j 

520 

• • • 

• • • 

323 
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COMPARATIVE TABLE 


1908 

1882 

i 

1877 

1861 

1859 

1908 

1882: 

1877 L 

9 

1861 

. • 1859 


Second Schedule — (Continued.) 

a a a 

a a a * 

116 • 

• a* 

124 ) 

Sch. 2, 

P.15 

521 

521 

• • a 

324 



. 143 

209 

• a a 

♦ A 0 

39 & 13< 
193 

11 

16 

522 

522 

• a • 

325 

• a a 


224 • 

AAA 

285 

19 

17: 

523 

523 

• • • 

326 



236 


214 

M 

18 

Cf. S. 19, Act 

• • • 

• • • 

aaa 



245 

A A A 

A A A 

215 



IX of 1899 





! a a a 

300 • 

A A A 

262 

99 

19 

524 

; 524 

• a • 

326 


• 

301 

A A A 

265 

99 

20 

525 

525 

• • • 

327 

a a a 

1 

328 

a a a 

226 

11 

21 

-A 

526 

526 

• a a 

327 



331 

a a a 

229 

91 

22 

• A A 

* • a 

• • • 

a a a 



335 


269 

If 

23 

A A A 

• a • 

• •• 

a a a 



345 

a a a 

273, 280 









346 

a a a 

273, 280 



THE THIRD SCHEDULE. 




358 

w V V 

• aaa 

282 









369 

a a a 

105 

Sch. 3 

,r. i 

321 

• • • 

aaa 

• a a 



402 

• aa 

292 

91 

2 

322 

• • • 

M. 

a a a 



406 

a a a 

303 

M 

3 

322A 

• • • 


T , — 

a a a 


426 

aaa 

70 

99 

4 

322B 

• • • 

a a a 

• a a 



491 

aaa 

88 

91 

5 

322C 

• • • 

• a • 

a a a 



497 


96 

11 

6 

322D 

• • • 

• a a 

a a a 



540 

• a. 

332 

99 

7 

323 

• • • 

• • • 

a a a 


a aa 

564 

aaa 

352 

91 

8 

324 

• • • 

• • a 

• a a 


a a a 

1 572 & 573, 

• a a 

359 

11 

9 

324A 

• • • 

• a a 

a a a 



1574 & 676 

aaa 

362 

1> 

10 

325 

•. • 

a • • 

a a a 



583 

aaa 

aaa 

1 1 

11 

325A 

• • • 

• • a 

a a a 



592 <fc 593 

aaa 

367&370 

11 

12 

325 B 

• • • 

• • a 

a a a 

a a a 

• aa 

630 

aaa 

380 

>1 

13 

325C 

• • • 

a a a 

a a a 

a a a 

... 

643 

16 <fc 

aaa 

• • • 


• • • 

10 

a a a 

4 

a a a 

a a a 


19 


A • A 


• • A 

17 

• a a 

i> 



649 

aaa 

296 

• • A 


A • A 

114 

a a a 

123 



650 

aaa 

220 

• • * 

i 

• • • 

115 

• a a 

123 

a a a 

a a a 

652 

40 | 

aaa 














COMPARATIVE TABLE OF THE SECTIONS OF THE 

CODES OF 1882 AND 1908. 



C. P. C. 1908. 

C. P. c. 
1882. 

C. P. C. 1908. 

C. P. C. 1 
1882. 1 

C. P. C. 1908. 

i 

S. 1. 

47 

Cf. O. 22, rr. 6, 7. 1 

99A 

O. 9, r. 5. 

2 

S. 2. 

48 

S. 26, O. 4, r. 1. 

100 

O. 9. r. 6. 

3 

Ss. 154,156,157,158. 

49 

Cf. S. 137. 

101 

O. 9, r. 7. 

4 

S. 4. 

50 

O. 7, rr. 1, 2, 4, 5, 6. 

102 

O. 9, r. 8. 

4 A 

S. 5. 

51 

O. 6, rr. 14, 15 (1) 

103 

O. 9, r. 9. 

5 

S. 7. 

52 

O. 6, r. 15 (2, 3). 

104 

Omitted. 

6, paras.(c) 

53 

0.6,r.l7; cf. 0.7,r.ll 

105 

O. 9, r. 10. 

& (d). 

Omitted. 

54 

0.7,r. 11; cf. O.C,r.l8 

106 

O. 9, r. 11. 

6,last para. 

S. 6. 

55 

O. 7, r. 12. 

107 

O. 9. r. 12. 

7 

Cf. S. 4. 

56 

O. 7, r. 13. 

108 

O. 9, r. 13. 

8 

S. 8. 

57 

O. 7, r. 10. 

109 

O. 9, r. 14. 

9 

Omitted. 

58 

O. 7, r. 9. 

110 

O. 8, r. 1. 

10 

• • • 

58,!aslpara 

O. 4, r. 2. 

111 

O. 8, r. 6. 

11 

S. 9. 

59 

O. 7, r. 14. 

112 

O. 8. r. 9. 

12 

S. 10. 

60 

O. 7, r. 15. 

113 

O. 8, r. 10. 

13 

S. ll.t 

61 

O. 7, r. 16. 1 

114 

Cf. O. 6, r. 2. 

13,Expin 6 

S. 14. 

62 

O. 7, r. 17. 

115 

Cf. O. 6, rr. 14, 15. 

14 

S. 13. 

63 

O. 7, r. 18. 

116 

Cf. O. 6, rr. 16, 17. 

15 

S. 15. 

64 

S. 27, O. 5, r. 1. 

117 

O. 10, r. 1. 

10 

S. 1C. 

65 

O. 5. r. 2. 

118 

O. 10, r. 2. 

16A 

S. 18. 

66 

O. 5, r. 3. 

119 

O. 10, r. 3. 

17 

S. 20. ! 

67 

O. 5, r. 4. 

120 

O. 10, r. 4. 

18 

S. 19. 

68 

O. 5, r. 5. 

121 

O. 11, r. 1. 

19 

S. 17. 

69 

O. 5, r. 6. 

122 

Cf. O. 48, r. 2. 

20 & 21 

Omitted. 

70 

O. 5, r. 7. 

123 

O. 11, v. 3. 

22 

Ss. 22, 23 (1). 

71 

O. 5, r. 8. 

124 

O. 11, r. 5. 

23 

Ss. 22, 23 (2). | 

72 

O. 5, r. 9. 

125 

O. 11, r. 6, 

24, 1st and 

73 

O. 5, r. 10. 

126 

O. 11, r. 8. 

3rd paras. 

Ss. 22, 23 (3). 

74 

O. 5, r. 11. 

127 

O. 11, r. 11. 

24, para. 2. 

Omitted. 

75 

O. 5, r. 12. 

128 

O. 12, r. 2. 

25 

S. 24. 

76 

O. 5, r. 13. 

129 

O. 11, rr. 12, 13. 

26 

O. 1, rr. 1, 4 (a). 

77 

O. 5, r. 14. 

130 

O. 11, r. 14. 

27 

O. 1, r. 10 (1). 

78 

O. 5, r. 15. 

131 

O. 11, r. 15. 

28 

O. 1, rr. 3, 4 (b). 

79 

O. 5, r. 16. 

132 

O. 11, r. 17. 

29 

O. 1, r. 6. 

80 

O. 5, r. 17. 

133 

O. 11, r. 18 (1). 

30 

O. 1, r. 8 (1). 

81 

O. 5, r. 18. 

134 

O. 11, r. 18 (2). 

31 

O. 1, r. 9. 

82 

O. 5, rr. 19, 20 (1). 

135 

O. 11, r. 20. 

32 

O. 1, rr. 8 (2), 10 (2, 

83 

O. 5, r. 20 (2). 

136 

• O. 11, r. 21. 


3, 5), 11. 

84 

O. 5, r. 20 (3). 

137 

O. 13, r. 10. 

33 

O. 1, r. 10 (4). 

85 

S. 28, O. 5, rr. 21, 23. 

138 

O. 13, r. 1 (1). 

34 

O. 1, r. 13. 

86 

O. 5, r. 22. 

139 

O. 13, r. 2. 

35 

O. 1, r. 12. 

87 & 88 

O. 5, rr. 24, 29. 

140 

O. 13, rr. 1 (2), 3. 

36 

O. 3, r. 1. 

89 

O. 5, r. 25. 

141 

O. 13, r. 4. 

37 

O. 8, r. 2. 

90 

O. 5, r. 26. 

141A 

O. 13, r. 5. 

28 

O. 3, r. 3. 

91 

1 O. 5. r. 30 (1, 2). 

142 

O. 13, r. 6. 

39 

O. 3, r. 4. 

92 

O. 5, r. 30 (3). 

142 A 

O. 13, r. 7. 

40 

O. 3, r. 5. 

93 

O. 48, r. 1. 

143 

O. 13, r. 8. 

41 

O. 3, r. 6. 

94 

S. 142, O. 48, r. 2. 

144 

O. 13, r. 9. 

42 

O. 2, r. 1. 

95 

S. 143. 

145 

O. 13, r. 11. 

43 

O. 2, r. 2. 

96 

O. 9, r. 1. 

146 

O. 14, rr. 1, 2. 

44 

O. 2, rr. 4, 5. 

97 

O. 9, r. 2. 

147 

O. 14, r. 3. 

45 

O. 2, rr. 3, 6. 

98 

O. 9, r. 3. 

148 

O. 14, r. 4. 

4G 

Cf. O. 2, rr. 6, 7. 

99 

j O. 9, r. 4. 

149 

O. 14, r. 5. 




XV111 


COMPARATIVE TABLE 


C. P. c. 
1882. 

C. P. C. 1908. 

c. p. c. 
1882. 

C. P. C. 1908. 

C. P. C. 
1882. 

C. P. C. 1908. 

150 

1 

O. 14. r. 6. 

206. third 

i 

S. 152 | 

249 

O. 21, r. 23. 

151 

O. 14. r. 7. 

O. 15, r. 1. 

para. 


250 

O. 21, r. 24 (1). 

152 

207 

O. 20, r. 9. 

251 

0.21, rr.24(2,3),25(l). 

153 

O. 15. r. 2. 

208 

O. 20, r. 10. 

252 

S. 52. 

] 54 

O. 15, r. 3. 

209 

S. 34. 

253 

Cf. S. 145. 

155 

O. 15, r. 4. 

210 

O. 20. r. 11. 

254 

O. 21, r. 30. 

156 

O. 17i, r. 1. 

211 & 212. 

S. 2 (12), O. 20. r. 12. 

1 255 

O. 21, r. 42. 

157 

O. if, r. 2. 

213 

O. 20, r. 13. 

256 

O. 21, r. 11 (1). 

158 

O. 17, r. 3. 

214 

O. 20, r. 14. 

, 257 

O. 21, r. 1. 

159 

O. 16. r. 1. 

215 

O. 20, r. 15. 

257A 

Omitted. 

160 

O. 16, r. 2. , 

215A 

O. 20, r. 16. 

258 

O. 21, r. 2. 

161 

O. 16, r. 3. 

216 

O. 20, r. 19. 

259 

O. 21, r. 31. 

162 

O. 16. r. 4. 

217 

O. 20, r. 20. 

260 

O. 21, r. 32. 

163 

O. 16, r. 5. 

218-20 

Cf. S. 35 (1, 2). 

261 

O. 21, r. 34 (1.4). 

164 

O, 1/3, r. 6. 

221 

O. 20. r. 6 (3). 

262 

O. 21, r. 34 (5). 

165 

O. 16. r. 7. 

222 

Cf. S. 35 (3). 

263 

O. 21, r. 35 

1 66 

O. 16, r. 8. 

223. iirst 

S. 38. 

264 

O. 21, r. 36. 

167 

O. 16. r. 9. 

para. 


265 

S. 54. 

168 

O. 16, r. 10. 

| 223,second 

S. 39. 

266 

S. 60. 

169 

O. 16. r. 11. 

and third 


267 

O. 21, r. 41. 

170 

O. 16. r. 12. 

paras. 


268 

O. 21, r. 46. 

171 

O. 16, r. 14. 

223. fourth 

S. 41 

269 

O. 21, r. 43 

172 

O. 16, r. 15. 

para. 


270 

O. 21, r. 51. 

173 

O. 16. r. 16. 

223, fifth 

0. 21, r. 4. 

271 

S. 62. 

174 & 175 

O. 16,rr.lO,13,17«U3. 

para. 


272 

O, 21, r. 52. 

176 

O. 16. r. 19. 

223, sixth 

0. 21, r. 5. 

273 

O. 21, r. 53 

177 

O. 16, r. 20. 

para. 


274 

O. 21, r. 54. 

178 

O. 16. r. 21. 

224 

1 

0. 21, i . 6. 

275 

O. 21, r. 55. 

179 

O. 18. rr. 1, 2 (1). 

225 

0. 21. r. 7. 

276 

S. 64 

180 

O. 18, rr. 2 (2, 3) 3. 

226 

0. 21, r. 8. 

277 

O. 21, r. 56. 

181 

O. 18, r. 4. 

227 

O. 21, r. 9. 

278 

O. 21, r. 58. 

182 

O. 18, r. 5. 

228 

S. 12. 

279 

O. 21, r. 59. 

183 

O. 18, r. 6. 

229 

S. 43. 

280 

O. 21, r. 60. 

184 

O. 18 , r. 8. 

229A 

S. 45. 

281 

O. 21, r. 61. 

185 

O. 18, r. 9. 

22911 

S. 44. 

282 

O. 21, r. 62. 

185A. first 

S. 138. 

230. Iirst 

0. 21, r. 10. 

283 

O. 21, r. 63. 

and secoud 


para. 

284 

O. 21, r. 64. 

paras. 


230.second 

0. 21, r. 21. 

, 285 

S. 63. 

185 A, 

0. 18. r . 7. 

para. 


286 

O. 21, r. 65. 

third para. 


230, third 

S. 48. 

287 

O. 21, rr. 66, 70. 

186 

O. 18, r. 10. 

and fourth 


288 

Omitted. 

187 

O. 18. r. 11. 

paras. 


I 289 

O. 21, r. 67. 

188 

O. 18. r. 12. 

231 

O. 21, r. 15. 

290 

O. 21, r. 68. 

189 

O. 18. r. 13. 

232 

O. 21, r. 16 . 

291 

O. 21, r. 69. 

190 

O. 18, r. 14. 

233 

S. 49. 

292 

O. 21, r. 73. 

191 

O. 18, r. 15. 

234 

S. 50. 

293 

O. 21, r. 71. 

192 

O. 18. r. 16. 

235 

O. 21, r. 11 (2). 

294 

O. 21, r. 72. 

193 

O. 18, r. 17. 

236 

O. 21, r. 12. 

295 

S. 73. 

194 

O. 19, r. 1. 

237 

O. 21, r. 13. 

296 

O. 21, r. 76. 

195 

O. 19, r. 2. 

238 

O. 21. r. 14. 

297 

O. 21, r . 77. 

196 

O. 19, r. 3. 

239 

O. 21, r. 26 (1. 2). 

298 

O. 21, r. 78. 

197 

S. 139. 

240 

O. 21, r. 26 (3). 

299 

O. 21, r. 79 (1). 

19H 

S. 33. O. 20. It. 1. 

241 

O. 21, r. 27. 

300 

O. 21, r. 79 (2). 

199 

O. 20, r. 2. 

242 

O. 21, r. 28. 

301 

O. 21, r. 79 (3). 

200 & 201 

Cf. S. 137. 

243 

O. 21, r. 29. 

302 

O. 21, r. 80. 

202 

O. 20, r. 3. 

244 

S. 47. 

303 

O. 21, r. 81. 

203 

O. 20, r. 4. 

215 

O. 21, r. 17. 

304 

O. 21, r. 82- 

204 

O. 20, r. 5. 

24 5 A 

S. 56. 

305 

O. 21, r. 83. 

205 

O. 20, r. 7. 

245B 

O. 21. r. 37. 

306 

O. 21 v r. 84. 

206, first 
and second 

O. 20. r. 0. 

246 

247 

O. 21. r. 18. 

O. 21, r. 19. 

uvu 

i 307 

O. 21, r. 85. 

paras. 


| 248 

li_ 

O. 21, r. 22. 

1 

308 

O. 21, r. 86. 



COMPARATIVE TABLE 


xix 


C. P. c. 

- 1882. 

C. P. C. 1908. 

C. P. C 
1882. 

809 

1 

X 21, r. 87. 

% 

375A 

310 

X 21, r. 88. 

376 

310A j 

3. 21, r. 89. 

377 

311 

0. 21, r. 90. 11 

378 

312 

0. 21, r. 92. 

379 

313 

0. 21, r. 91. 

380 

314 

0. 21, r. 92. 

381 

315- 

O. 21, r. 93. 

382 

316 

S. 65, O. 21, r. 94. 

383 

317 

S. 66. 

384 

318 

O. 21, r. 95. 

385 

319 

O. 21, r. 96. 

386 

320 

Ss. 68, 70, 71. 

387 

321 


i 

388 

322 


1 

389 

322A 



390 

322B 



391 

322C 



392 

322D 



393 

323 

'h * The Third Schedule. 

394 

324 

1 


395 

324 A 



396 

325 



397 

325A 



398 

1 

325B 



399 

325C J 


400 

326 

S. 72. 

401 

327 

S. 67. 

402 

328 

O. 21, r. 97. 

1 403 

329 

O. 21, r. 98. 

404 

330 

O. 21, r. 98. 

405 

331 

O 21, r. 99. 

406 

332 

O 21,rr. 100,101,103. 

407 * 

333 

O. 21, r. 102. 

408 

331 

O. 21, rr. 97, 98. 

409 

335 

O. 21, rr. 97, 99, 103. 

410 

336 

S. 55. 

411 

387 

O. 21, r. 38. 

412 

337A 

O. 21, r. 40. 

413 

338 

S. 57. 

414 

339 

O. 21, r. 39 (1-4). 

415 

340 

O. 21, r. 39 (5). 

416 

341 & 342 

S. 58. 

417 

343 

O. 21, r. 25. 

418 

344-360A 

Repealed by the Pro¬ 

419 


vincial Insolvency 

420 


Act, 1907. 

421 

361 

O. 22, r. 1. 

422 

362 

O. 22, r. 2. 

423 

363 

O. 22, r. 3 (1). 

424 

385 

O. 22, r. 3 (1). 


.866 

O. 22, r. 3 (2). 

425 

367 

i O. 22, r. 5. 


368 

O. 22, r. 4. 

42G 

369 

O. 22, r. 7. 

427 

„ *370 

O.' 22, r. 8. 

428 

371 

• 

O. 22, r. 9 (1, 2). 

429 

372 

O. 22, r. 10. 

430 

372 A 

i.O. 22, r. 9 (3). 

431 

373 

< O. C3, r. 1. 

432 

374 

O. 23, r. 2. 

433 

875 

' O. 23,.r. 3. 

434 


C. 1>. C. 1908. ' 

C. P. c. 
1882. 

C. r. C. 1908. 

O. 23. r. 4. 

435 

\ 

O. 29, r. 1. 

O. 24, r. 1. 

436 

O. 29, rr. 2, 3. 

O. 24, r. 2. 

437 

O. 31, r. 1. 

O. 24, r. 3. 

438 

O. 31, r. 2. 

O. 24, r. 4. 

439 

O. 31, r. 3. 

O. 25. r. 1 (1, 3). 

440 

O. 32, rr. 1, 4 (2). 

O. 25, r. 2. 

441 

O. 32, r. 5 (1). 

O. 25, r. 1 (2). 

442 

O. 32, r. 2. 

O. 26, r. 1. 

443 

O. 32, rr. 3 (1), 4 (2). 

O. 26, r. 2. 

444 

O. 32, r. 5 (2). 

O. 26, r. 3. 

445 

O. 32, r. 4 (1). 

S. 76, O. 26. r. 4. 

446 

O. 32, r. 9. 

O. 26, r. 5. 

447 

O. 32, r. 8. 

O. 26, r. 6. 

448 

O. 32, r. 10 (1). 

O. 26. r. 7. 

449 

O. 32. r. 10 (2). 

O. 26, r. 8. 

450 

O. 32, r. 12 (1). 1 

S. 78. 

451 

O. 32. r. 12 (2, 3). , 

i O. 26. r. 9. 

452 

O. 32, r. 12 (4). 

1 O. 26, r. 10. 

453 

O. 32, v. 12 (5). 

O. 26. r. 11. 

454 

O. 32. r. 13. 

1 O. 26, r. 12. 

455 

O. 32, r. 14. » 

O. 26, rr. 13, 14. 

456 

O. 32, rr.3(2,3), 4(4). 

! O. 26, r. 15. 

457 

O. 32, r. 4 (1). 

O. 26, r. 16. 

458 

O. 32, r. 11 (1). 

O. 26, r. 17. 

459 

O. 32, r. 11 (2). 

O. 26, r. 18. 

460 

Omitted. 

O. 33, r. 1. 

461 

O. 32, r. 6. 

Omitted. 

462 

O. 32, r. 7. 

O. 33, r. 2. 

463 

O. 32, r. 15. 

O. 33, r. 3. 

464 

O. 32, r. 16. 

O. 33, r. 5. 

4 65 

O. 28, r. 1. 

O. 33, r. 4. 

466 

O. 28, r. 2. 

O. 33, r. 5. 

467 

O. 28, r. 3. 

O. 33, r. 6. 

168 * 

O. 5, r. 28, 29. 

O. 33, r. 7. 

470 

S. 88. 

O. 33, r. 8. 

| 471 

O. 35, r. 1. 

O. 33, r. 10. 

472 

O. 35, r. 2. 

O. 33. r. 11. 

| 473 

O. 35, r. 4. 

O. 33, r. 15. 

1 474 

i O. 35. r. 5. 

O. 33, r. 9. 

, 475 

1 O. 35, r. 6. 

O. 33, r. 16. 

476 

O. 35, r. 3. 

S. 79, O. 27, r. 1. 

477 & 178 

1 O. 38, r. 1. 

O. 27, r. 2. 

, 479 

O 38, r. 2. 

O. 27, r. 3. 

480 

j O. 38, r. 3. 

O. 27, r. 4. 

481 

1 O. 38, r. 4. 

O. 27, r. 5. 

482 

Omitted. 

O. 27, r. 6. 

483 A 484 

: O. 38, r. 5. 

O. 5, r. 27. 

485 

O. 38, r. 6. 

O. 27, r. 7. 

486 

O. 38, r. 7. 

S. 80. 

487 

O. 38. r. 8. 


488 

O. 38. r. 9. 

Omitted (see Sec. 55, 

j 489 

O. 38, r. 10. 

sab-sec. 2). 

490 

I O. 38, r. 11. 

O. 27, r. 8 (1). 

491 

; S. 95. 

O. 27, r. 8 (2). 

1 492 

O. 39, r. 1. 

S. 81. 

493 

O. 39, r. 2. 

S. 82. 

494 

O. 39, r. 3. 

S. 83. 

495 

O. 39, r. 5. 

S. 84. 

496 

O. 39, r . 1. 

S. 85. 

497 

S. 95. 

S. 86. 

498 

O. 39, r. 6. 


S. 87. 
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COMPARATIVE TABLE 


C. P. C. 
1882. 


C. P. C. 1908 


c. p. c. 

1882. 


C. P. C. 1908. 


499 

500 

501 

502 

503 

504 

505 

506-526 

527 

528 

529 

530 

531 

532 

533 

534 

535 

536 

537 

538 

539 

540 

541 

542 

543 

544 

545 

546 

547 

548 

549 

550 

551 
532 

553 

554 

555 

556 

557 

558 

559 
500 

561 

562 
564 


O. 39, r. 7. 

O. 39, r. 8. 

O. 39, r. 9. 

O. 39, r. 10. 

O. 40, rr. 1-3. 

O. 40, r. 5. 

Omitted. 

The Second Schedule. 
O. 36, r. 1. 

O. 36, r. 2. 

| O. 36, r. 3. 

O. 36, r. 4. 

O. 36. r. 5. 

O. 37, r. 2. 

O. 37, r. 3. 

I O. 37, r. 4. 

O. 37, r. 5. 

O. 37, i\ 6. 

. O. 37, r. 7. 

! O. 37, r. 1. 

Ss. 92, 93. 

K. 96 

O. 41, r. 1. 

O. 41, r. 2. 

O. 41, r. 3. 

O. 41, r. 4. 

O. 41, r. 5. 

O. 41, i. 6. 

O. 41, r. 7. 

O. 41. r. 9. 

O. 41, r. 10. 

O. 41, r. 13. 

O. 41, r. 11. 

| O. 41, r. 12. 

O. 41, r. 14. 

O. 41, r. 15. 

O. 41. r. 16. 

I O. 41, r. 17. 

O. 41, r. 18. 

O. 41, r. 19. 

1 O. 41, r. 20. 

O. 41, r. 21. 

O. 41, r. 22. 

I O. 41, r. 23. 

I Omitted. 


565 

506 

567 

568 

569 

570 

571 

572 & 

574 

575 

576 

577 
. 578 

579 

580 
: 581 

582 

I 582A 

583 

584 

585 

586 

587 

588 

589 

590 
691 

592 

593 

594 

595 

596 

597 

598 
600 
601 
602 

603 

604 

605 

606 

607 

608 

609 

610 


O. 41, r. 24. 

O. 41, r. 25. 

O. 41, r. 26. 

O. 41, r. 27. 

O. 41, r. 28. 

O. 41, r. 29. 

O. 41, r. 30. 

573 Cf. S. 135. 

O. 41, r. 31. 

! S. 98. 

I o. 41, r. 34. 

O. 41, r. 32. 

S. 99. 

O. 41, r. 35. 

O. 41, r. 86. 

O. 41, r. 37. 

S. 107 (2), 0.22, r. 11 
Cf. S. 146. 

Cf. S. 144 (1). 

Cf. S. 100. 

Cf. S. 101. 
j S. 102. 

S. 108, O. 42, r. 1. 

| S. 104, O. 43, r. 1. 

I S. 106. 

S. 108, O. 43, r. 2. 

S. 105. 

O. 44, r. 1. 

O. 44, r. 2. 

O. 45, r. 1. 

S. 109. 

s. 110 . 


c. P. c. 

1882. 


611 

612,613,614 

615 


C. P. C. 1908. 


O. 45, r. 16. 


616 
617 
1 618 

619 

620 
621 
622 

623 

624 

625 

626 

627 

628 

629 

630 

631 

632 

633 

634 

635 

636 

637 
688 

639 

640 

641 

642 

643 

644 


Jfc X Jk • 

O. 45, r. 2. 

64 5 A 

O. 45, r. 3. 

646 

O. 15, r. 6. 

646A 

O. 45, r. 7. 

64615 

O. 45, r. 8. 

i 647 

O. 45, r. 9. 

1 648 

O. 45, r. 10. 

649 

O. 45, r. 11. 

650 

O. 45, r. 12. 

1 G50A 

O. 45. r. 13. 

652 

O. 45. r. 14. 

653 

O. 45, r. 15. 



Omitted. 

S. 112. 

S. 113, O. 46, r. 1. 
O. 46, r. 2. 

O. 46, r. 3. 

O. 46, r. 4. 

O. 46, r. 5. 

S. 115. 

S. 114, O. 47, r. 1. 
O. 47, r. 1. 

O. 47, r. 3. 

O. 47, r. 4. 

O. 47, r. 5. 

O. 47, r. 6. 

O. 47, rr. 7, 9. 

I O. 47, r. 8. 

S. 116. 

S. 117. 

S. 122. 

S. 118. 

S. 119. 

O. 49, r. 1. 

S. 120(1), 0.49, r. 3 
S. 120 (2). 

S. 132. 

S. 183. 

S. 135. 

Omitted. 

O. 48. r. 4. 

S. 137. 

S. 140. 

Omitted. 

O. 46, r. 6. 

O. 46, r. 7. 

S. 141. 

S. 136. 

Ss. 36, 37. 

Omitted. 

S. 29. 

Ss. 122.129,130,131. 
S. 59. 


CHRONOLOGICAL TABLE OF PREVIOUS ACTS 
AND SUBSEQUENT AMENDING ACTS. 


Year. 

No. of 1 
Act. 1 

Short Title. 

How affected. 

1841 

VIII 

Inter pleader 

Repealed by X of 1877. 

1847 

XVII 

Defects in Civil Procedure 

„ XII of 1878. 

1854 

IX 

Civil Appeals 

,, XII of 1873. 

1859 

VIII 

Code of Civil Procedure 

„ X of 1877. 

1860 

IV 

Civil Procedure 

„ XXIII of 1861. 

1861 

X 

Repealing Enactments relating to 
Civil Procedure 

„ XIV of 1870. 

1861 

XXIII 

Code of Civil Procedure 

,, X of 1877. 

1863 

IX 

Amending the Code of Civil Proce¬ 
dure 

X of 1877. 

1864 

V 

Extension of Civil Procedure to Sind 

„ VIH of 1868. 

1865 

XXVII 

Civil Appeals Punjab 

„ XIII of 1879. 

1871 

XXXII 

Oudh Civil Courts Act 

99 19 

1877 

X 

Code of Civil Procedure 

,, XIV of 1882. 

1878 

XVIII 

Amending the Code of Civil Proce¬ 
dure 

XII of 1879. 

1879 

XII 

Do. 

„ XIV of 1882. 

1882 

XIV 

Code of Civil Procedure 

„ V of 1908. 

1908 

V 

THE CODE OF CIVIL 
PROCEDURE 


1909 

III 

Presidency Towns Insolvency Act 

Amending S. 8 and S. 67. 

1914 

1 

The Code of Civil Procedure (Amend¬ 
ment) Act 

1914 

IV 

The Decentralisation Act 

Amending S. 138. 

1914 

X 

The Repealing and Amending Act 

Amending S. 60 and Form No. 7 
in Appendix E. 

1914 

XVII 

The Second Repealing and Amending 
Act 

1. Amending O. 5, R. 26. 

2. Repealing S. 156 and the Fifth 
Schedule. 

1916 

XIII 

The Amending Act 

Amending Ss. Ill, 116,122, 123, 
126, 129 and 130. 

1917 

XXIV 

The Repealing and Amending Act 

Amending S. 127 and S. 130. 

1919 

XVIII 

The Repealing and Amending Act 

Amending S. 122 and S. 123. 

1920 

XXIV 

The Code of Civil Procedure (Amend¬ 
ment) Act 

Amending O. 9 It. 5. 

1920 

XXVI 

The Indian Limitation and Code of 
Civil Procedure (Amendment) Act 

1. Amending O. 45 R. 7. 

2. Inserting new Rule 9A in 0.45. 

3. Adding new sub-rule (4) to 
R. 15 of O. 45. 

1920 

XXXVIII 

Tho Devolution Act 

Amending Ss. 5, 61, 67, 68, 125 
& 143. 

1921 

III 

The Code of Civil Procedure (Amend¬ 
ment) Act 

Amending S. 55. 

1922 

IX 

The Civil Procedure (Amendment) 
Act 

1. Inserting new S. 35A. 

2. Amending S. 104 and 0.41R.38. 



XXII 


CHRONOLOGICAL TABLE OF AMENDING ACTS (continued) 


Year. 

No. of 
Act. 

1923 

1923 

XI 

XXVI 

1923 

XXIX 

1925 

XX 

1925 i 

XXIII 

1925 

XXXII 

1926 

I 

* 

1926 1 

VI 

192G ! 

XXII 

i 

1926 

XXX 

1926 

1927 

| 

XXXIV 

X 

1928 

1929 

XVIII 

XXI 


Short Title 


The Repealing and Amending Act 

The Code of Civil Procedure (Amend¬ 
ment) Act 

The Code of Civil Procedure (Amend¬ 
ment) Act 

] The Code of Civil Procedure (Amend- 
I ment) Act 

The Legislative Members Exemption 
| Act 

The Oudh Courts (Supplementary) 
Act 

The Small Cause Courts (Attachment 
of immoveable property) Act 

The Code of Civil Procedure (Amend¬ 
ment) Act 

The Code of Civil Procedure (Second 
Amendment) Act 

The Negotiable Instruments (In¬ 
terest) Act 

The Sind Courts (Supplementary)Act I 

The Repealing and Amending Act I 


How affected 


Amending S. 122 and S. 123. 
Amending S. 60. 

Amending O. 21 R. 32 and R. 33, 


- ^ «- A * ' 

ment) Supplementary Act 


1930 

XVI 

1932 

1 

1 X 

! 

1934 

XXXV 

1936 

1 XXI 

1937 

VIII 

1937 

IX 


ment) Supplementary Act 
X The Code of Civil Procedure < 
ment) Act 

XXXV The Amending Act 


ment) Act 


ment) Act 
’lie Code of Civil 1 
Amendment) Act 


Amending S. 60. 

Inserting new S. 135A. 
Amending S. 122 and S. 123. 

1. Amending S. 7. 

2. Inserting new R. 13 in 0. 38. 
Amending S. 103. 

Amending O. 3 R. 1 and R. 4. 

Amending O. 37 R. 2 and Form 
No. 4 in Appendix B. 

Amending S. 122 and S. 123. 
Amending— 

i. O. 6 R. 27 and R. 28. 

ii. Heading of O. 28. 

iii. O. 28 R. 1, R. 2, and R. 3. 
Adding new sub-section (8)to S.98. 

1. Substituting new Rules 2 to 8, 
10, 11 and 15 for the old Rules 
in O. 34. 

2. Substituting new Forms 3 to 11 
in Appendix D for the old Forms. 

3. Inserting now Rule 8A in O. 34. 
Amending O. 48 R. 1. 

1. Amending S. 78. 

2. Inserting new Rules 19,20,21, 
and 22 in O. 26 With heading. 

Amending S. 2, clause (17), S.60, 
sub-section (1), clause (j), O. 5 
R. 27 and R. 28 and O. 28. 

1. Amending S. 51 and O. 21 
R. 37. 

2. Substituting new Rule 40 in 
O. 21 in place of the oi5 Rule. 

1. Inserting new S. 41 A. 

2. Amending O. 21 R. 22. 
Amending S. 60. 



CH RONOIiOGICAIi TABLE OP AMENDING ACTS (concluded) 


XXlil 


Year. 

No. of 
Act. 

« V 

Short Title. ' 

How affected 

1937 

1937 

XVI 

The Code of Civil Procedure (Third 
Amendment) Act 

The Government of India (Adapta¬ 
tion of Indian Laws) Order 

Amending O. 32 R. 3. 

1939 

XXVI 

The Code of Civil Procedure (Amend¬ 
ment) Act 

Amending O. 21 R. 48. 

1940 

X 

The Arbitration Act 

Repealing S. 89, clauses (a) to 
(f) (both inclusive) of sub¬ 
section (l) of S. 104 and the 
Second Schedule. 

1940 

XXXIV 

The Code of Civil Procedure 
(Amendment) Act 

Amending Ss. 29 and 48. 

1941 

IV 

The Berar Laws Act 

Amending S. 7 and O. 50, R. 1. 

1941 

XXI 

The Federal Court Act 

Repealing S. 111A and O. 45, 
R. 17. 

1942 

XXIII 

The Code of Civil Procedure 
(Amendment) Act 

Adding new O. 27A. 

1942 

XXIV 

The Code of Civil Procedure (Second 
Amendment) Act 

• 

0 

1. Inserting new R. 11A in 
O. 33. 

2. Amending O. 33, Rr. 12 and 
13. 

3. Substituting new R. 14 in O. 33 
for the original. 

1942 

XXV 

The Repealing and Amending Act 

Amending O. 21, R. 48. 

1943 

V 

1 

Tnd Code of Civil Procedure 
(Amendment) Act 

Amending S.60 and Q.21,R. 48. 





ABBREVIATIONS 


A. O. 


A.I.R. 1914 All., Bom., etc. 


All. or I. L. R. All. 
Agra. 

All. L. Jour. 

All. W. N. 

All. W. R. 

A pi). Cas. 

Beng. L. R. 

B. R. 

Bom. or I. L. R. Bom. 
Bom. II. C. R. 

Bom. L. R. 

Bom. P. J. 

Bourke 
Bur. L. Jour. 

Bur. L. R. 

Bur. L. Tim. 

Cal. or I. L. R. Cal. 
Cal. L. Jour. 

Cal. L. R. 

Cal. W. N. 

C. P. L. R. 

Cor. 

Cr. L. J. 

E. R. 

Hay 
Hyde 
Ind. App. 

Ind. Cas. 

Ind. Jur. (N.S.) 

Ind. Jur. (o.S.) 

Ind. Rul. 

Kar. (I. L. R.) 

K. B. 

Knapp 

Lab. or I. L. R. Lah. 
Lab. L. Jour 


Government of India (Adaptation 
of Indian Laws) Order, 1987 as 
modified by the Government of 
India (Adaptation of Indian Laws) • 
Supplementary Order, 1987. 

All India Reporter, Allahabad, 
Bombay, etc., sections of the respec¬ 
tive years. 

Indian Law Reports, Allahabad Series. 
Agra High Court Reports. 

Allahabad Law Journal. 

Allahabad Weekly Notes. 

Allahabad Weekly Reporter. 

Law Reports, Appeal Cases (England). 
Bengal Law Reports. 

Bihar Reports. 

Indian Law Reports, Bombay Series. 
Bombay High Court Reports. 

Bombay Law Reporter. 

Bombay Printed Judgments. 

Bourke’s Reports. 

Burma Law Journal. 

Burma Law Reports. 

Burma Law Times. 

Indian Law Reports, Calcutta Series. 
Calcutta Law Journal. 

Calcutta Law Reports. 

Calcutta Weekly Notes. 

Central Provinces Law Reports. 

Coryton’s Reports. 

Criminal Law Journal. 

English Reports (England). 

Hay’s Reports. 

Hyde’s Reports. 

Law Reports, Indian Appeals. 

Indian Cases. 

Indian Jurist (New Series). 

Indian Jurist (Old Series). 

Indian Rulings. 

Indian Law Reports, Karachi Series. 

Law Reports, King’s Bench (England) 
Knapp’s Reports. 

Indian Law Reports, Lahore Series. 

Lahore Law Journal. 


ABBREVIATIONS (contd.) 


XXV 


L. J. 

L. R. 

L. R. A. 

Low. Bur. Rul. 

Luck, or I. L. R. Luck. 
Luck. Cas. 

Mad. or I. L. R. Mad. 
Mad. H. C. R. 

Mad. Jur. 

Mad. L. Jour. 

Mad. L. Tim. 

Mad. L. W. 

Mad. W. N. 

Marsh. 

Moo. Ind. App. 

Moo. P. C. C. 

Nag. (I. L. R.) 

Nag. L. Jour. 

Nag. L. R. 

N.-W. P. H. C. R, 

Oudh Cas. 

Oudh L. Jour. 

Oudh L. R. 

Oudh S. C. 

Oudh W. N. 

Pat. or I. L. R. Pat. 

Pat. H. C. C. 

Pat. L. Jour. 

Pat. L. Tim. 

Pat. L. R, 

Pat. L. W. 

Pun. L. R. 

Pun. Re. 

Pun. W. R. 

Q. B. 

R. & J.s’ 

Rang. 

Rang. L. It. 

R. R. 

R. S. C. 


... Law Journal (England). 

... Law Reports (England). 

Law Reporter, Allahabad. 

... Lower Burma Rulings. 

... Indian Law Reports, Lucknow Series. 
... Lucknow Cases. 

... Indian Law Reports, Madras Series. 

Madras High Court Reports. 

... Madras Jurist. 

... Madras Law Journal. 

... Madras Law Times. 

Madras Law Weekly. 

... Madras Weekly Notes. 

... Marshall’s Reports. 

Moore’s Indian Appeals. 

Moore’s Privy Council Cases. 

Indian Law Reports, Nagpur Series. 
Nagpur Law Journal. 

... Nagpur Law Reports. 

... North-West Provinces High Court 
Reports. 

Oudh Cases. 

Oudh Law Journal. 

... Oudh Law Reports. 

Oudh Select Cases. 

Oudh Weekly Notes. 

Indian Law Reports, Patna Series. 

... Patna High Court Cases. 

Patna Law Journal. 

Patna Law Times. 

... Patna Law Reporter. 

Patna Law Weekly. 

Punjab Law Reporter. 

... Punjab Records. 

... Punjab Weekly Reporter. 

... Law Reports, Queen’s Bench (England.) 

... Rafique and Jackson’s Oudh 
Privy Council Decisions. 

Indian Law Reports, Rangoon 
Series. 

Rangoon Law Reports. 

... Revised Reports (England). 

Rules of the Supreme Court of 
England. 



XXVI 


ABBREVIATIONS (COncld.) 


Sar. 

Shome L. II. 
Sind L. B. 
Suther. 

Suth. W. R. 

Times L. R. 

U. P. L. R. 
Upp. Bar. Bui. 
Weii*. 

W. K. (Eng.) 


Ait. 

B. B. 

Civ. 

C. A. 

Cl. 

Ci*. 

D. B. 

F. B. 

F. C. 

F. -N. 

G. I. 

Jour. 

Li. r. 

N. 

o. 

p. 

P. c. 

Pro. 

Rev. 

Pi. 

S. 

S. B. 

IT. P. B. B. 


... Saraswati’s Privy Council Judgments. 
... Shome’s Law Reports. 

... Sind Law Reporter. 

... Sutherland’s Privy Council 
Judgments. 

... Sutherland’s Weekly Reporter. 

... Times Law Reports. 

... United Provinces Law Reports. 

... Upper Burma Rulings. 

... Weir’s Criminal Rulings. 

... Weekly Reporter (England). 

Other Abbreviations 

... Article. 

... Board of Revenue. 

... Civil. 

... Court of Appeal. 

... Clause. 

... Criminal. 

... Division Bench. 

Full Bench. 

... Federal Court. 

... Foot-Note. 4 . inir 

Government of India Act, lJlo. 

Journal. 

Letters Patent. 

... Note. 

... Order. 

... Page. 

Privy Council. 

... Preamble. 

... Revenue. 

... Rule. 

... Section. 

... Special Bench. 

United Provinces Board ot 

Revenue. 


In FOOT-NOTES — 

(*GG) means (186G); (’0-1) means (1904); (’27) means (1927); 

( 39) means (1939). 

K.ill voar reference is given prior to I860, like (1818) and not 
(’18); (1865) and not (’65) and so on and to all English cases. 

The figure preceding the A. I. R. reference denotesthe Vohim ^ 
Number of the All India Reporter. Thus, in (’40) 27 A. I. R 
1940 Oudli 441, the figure 27 denotes tho 27th Volume of the 
All India Reporter, “ 1914” being the 1st A olumc. 


* Indicates either a leading case or a case giving fuller reasons. 

t Indicates a case which is most appropriate or most direct for 
the proposition. 




THE CODE OF CIVIL PROCEDURE, 1908 

(ACT V OF 1908) 


CONTENTS 


Preamble 

PRELIMINARY 

SECTIONS 

1. Short title, commencement and extent. 

2. Definitions. 

8. Subordination of Courts. 

4. Savings. 

5. Application of the Code to Revenue Courts. 

6. Pecuniary jurisdiction. 

7. Provincial Small Cause Courts. 

8. Presidency Small Cause Courts. 

PART I 

SUITS IN GENERAL * 
Jurisdiction op the Courts and Res Judicata. 


9. 

10 . 

11 . 

12 . 

13 . 

14. 


15. 

16. 
17. 


18. 

19. 

20 . 

21 . 

22 . 

23. 

24. 

25. 


26. 


Courts to try ail civil suits unless barred. 

Stay of suit. 

Res judicata. 

Bar to further suit. 

When foreign judgment not conclusive. 
Presumption as to foreign judgments. 

Place of Suing 


Court in which suits to be instituted. 

Suits to be instituted where subject-matter situate. 

Suits for immoveable property situate within jurisdiction of different 

Courts. . . „ . . .. .. crx 

Place of institution of suit where local limits of jurisdiction of Courts 


are uncertain. 

Suits for compensation for wrongs to person or moveables. 

Other suits to be instituted where defendants reside or cause of action 


arises. 

Objections to jurisdiction. 

Power to transfer suits which may be instituted in more than one 
Court. 

To what Court application lies. 

General power of transfer and withdrawal. 

Power of Provincial Government to transfer suits. 


Institution of suits. 


Institution of Suits 


Summons and Discovery 


27. Summons to defendants. 

28. Service of summons where defendant resides in another province 



xxviii 


CONTENTS 


SECTIONS 

29. Service of foreign summonses. 

30. Power to order discovery and the like. 

31. Summons to witness. 

32. Penalty for default. 

Judgment and Decree 

33. Judgment and decree. 


34. Interest. 


Interest 


Costs 

35. Costs. • • 

35A. Compensatory costs in respect of false or vexatious claims or defences. 


PART II 

EXECUTION 

General 

3G. Application to orders. 

37. Definition of Court which passed a decree. 

Courts by which decrees may be executed 

38. Court by which decree may be executed. 

39. Transfer of decree. 

40. Transfer of decree to Court in another province. 

41. Result of execution proceedings to be certified. 

42. Powers of Court in executing transferred decree. 

43. Execution of decrees passed by British Courts in places to which this 

Part does not extend or in foreign territory. 

44. Execution of decrees passed by Courts of Indian States. 

44A. Execution of decrees passed by Courts in the United Kingdom and 
other reciprocating territory. 

45. Execution of decrees in foreign territory. 

40. Precepts. 

Questions to ije Determined by Court executing decree 

47. Questions to be determined by the Court executing decree. 

Limit of time for execution 

48. Execution barred in certain cases. 

Transferees and legal representatives 

49. Transferee. 

50. Legal representative. 

Procedure in execution 

51. Powers of Court to enforce execution. 

52. Enforcement of decree against legal representative. 

53. Liability of ancestral property. 

51. Partition of estate or separation of share. 


CONTENTS 


XXIX 



SECTIONS 


Arrest and detention 


o5. Arrest and detention. 

■*>. Prohibition of arrest or detention of women in execution oE decree 
for money. 

57. Subsistence-allowance. 

58. Detention and release. 

59. Release on ground of illness. 

Attachment 

60. Property liable to attachment and sale in execution of decree. 

61. Partial exemption of agricultural produce. 
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[: 21st March , 1908.'] 


Aw Act to consolidate and amend the laws relating to the 
procedure of the Courts of Civil Judicature . 

HEREAS it is expedient to consolidate and amend - the laws 
relating to the procedure of the Courts of Civil Judicature; 17 It is hereby 
enacted as follows :— 
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1. History of the Code.— Before fche year 1S59, there was no law of procedure 
applicable to the whole of India. The Courts in the Presidency Towns were governed by 
their own rules and orders and certain Acts, 1 while the Provincial Courts were governed 
by certain Regulations and Acts particularly applicable to them. In 1859 the first Civil 
Procedure Code" was passed and it enacted that where it came into force, the procedure 
of Civil Courts was to be regulated by it alone. 3 The Code did not, however, apply to 
Courts established by Royal Charter and consequently the Supreme Courts and the 
Sudder Dewanny Adawlats followed their original procedure. In 18G2 when the Supreme 
Courts and the Sudder Courts were abolished, and the High Courts were established, the 
C ode was made applicable to the High Courts as well. After various amendments in the 
years 1SG0, 1 SG 1 and 1S71, 4 a second Code was enacted in 1877, 6 which very considerably 
amended and altered and added to the Code of 1S59.° The Code of 1 S 77 was soon followed 
by two amending Acts, Act XVIII of 1S78 and Act XII of 1S79, and in the year 1S82 a third 
Code came into being as Act XIV of 1SS2. This was also amended and repealed in part 
by various subsequent Acts 7 and in 190S, the present Code was enacted consolidating and 
amending the law up to that date. 8 


2. Scope and applicability of the Code—The Code, as the preamble shows, 
consolidates and amends the laws relating to the procedure of the Courts of Civil Judi¬ 
cature in India. The object of consolidation is “to collect the statutory law bearing upon 
a particular subject and to bring it down to date in order that it may form a useful Code 
applicable to the circumstances existing at the time when the consolidating Act was 
passed.” 1 In the case therefore of a consolidating statute the construction must be not 
with reference to the circumstances existing at the time of the preceding Acts but in 
relation to those existing at the time of the consolidating Act itself” and the law should 
thenceforth be ascertained from that enactment itself instead of being searched for in 
prior decisions. 3 But in applying a consolidating Act, statutes not expressly repealed 
should be held to continue in force without modification. 4 


Preamble — Note 1 

1. Act XVIII of 1852 and Act VI of 1853. 

2. Act VIII of 1859. 

3. Section 388 of Act VIII of 1859. 

4. Some of the Acts passed modifying anil amend¬ 
in'' the Code are as follows : — 

Act IV of 18G0 — Civil Procedure — Repealed 
by Act XXIII of 1801 and by Act X of 1877. 

Act XLI1I of 18G0—Amending Act— 

Repealed in part by Act VIII of 18G8; 

Do. do. by Act XIV of 1870; 

Do. do. by Act XII of 1873; 

Do. do. by Act XVI of 1874; 

Do. do. by Act XII of 1876. 

Act XXIII of 18G1 — Civil Procedure — 

‘Repealed by Act X of 1877. 

Act XXX11 of 1871 — Civil Courts — Repealed 
by (Excepting S. 40) Act XIII of 1S79 (S. 40 
repealed by Act XXII of 1859). 

5. Act X of 1877. 

6. Whereat, the 1859 Code contained 388 Sections, 
the 1877 Code contained 652. 

7 Repealed in part by-\cts XIV of 1885—S. 3 ; 

X of 1886 — S. 24 (2); XIV of 188G — S. 2 ; 
VIII of 188?.— S. 2; XIII of 1889; VIII of 
1890—S. 2. 


Amended by Acts XV of 1882 — S. 3 ; VII of 
1887—S. 11; VI of 1888—Ss. 2-8; X of 1888 — 
Ss. 1-3 ; VIII of 1890 — S. 53 ; VI of 1892 _ 
Ss. 2-8; V of 1894; VII of 1895—Ss. 1, 2; XIII 
of 1895. 

8. Act V of 1908. See the Preamble to the pre¬ 
sent Code. 

Note 2 

1. (’95) 22 Cal 788 (798) : 22 Ind App 107 (PC). 

(’30) 17 AIR 1930 All 225 (230) ; 52 All 619 (FB). 

("Consolidation” means reduction to a systematic 
form of the whole of the statute law relating to 
the same subject-matter as illustrated by judicial 
decisions.) 

2. (’95) 22 Cal 788 (798) : 22 Ind App 107 (rC). 

3. (’96) 23 Cal 563 (571, 572) : 23 Ind App 18 
(PC). 

C01) 28 Cal 517 (528, 529, 530) (SB). 

(’09) 3G Cal 354 (364) (SB). 

(’09) 4 Ind Cas 442 |445) (DB) (Cal). 

(*26) 13 AIR 1926 Mud -9U6 (908) : 49 Mad 728 
(FB). (A reference to earlier case-law is however 
permitted for construing the words of the statute 
but not for the purpose of adding something to it.) 

(’23) 10 AIR 1923 Mad 523 1525) : 46 Mad 605 
(FB). 

4. (’30) 17 AIR 1930 All 225 (230) : 52 All 619 
(FB). 
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The Code applies to the procedure of all Courts of Civil Judicature except that it 
does not affect any special or local law or any special jurisdiction or power conferred or 
any special form of procedure prescribed by or under any other law for the time being in 
force. 5 (see section 4.) Where there is a conflict between the Civil Procedure Code and 
a special law, the latter prevails over the former on the principle that the special law 
prevails over the general. 6 

For instance, the jurisdiction and procedure in insolvency are specially provided 
for by the Presidency Towns Insolvency Act, III of 1009, and the Provincial Insolvency 
Act V of 1920; 7 the jurisdiction and procedure in testamentary and intestate matters 
by the Indian Succession Act, XXXIX of 1925; 8 and those in matrimonial matters by 
the Indian Divorce Act, IV of 1S69. In such cases the provisions of the Code will bo 
controlled by those in the special enactments. In the absence of any provision, however, 
on any particular matter in those Acts, the Code will apply. 9 It must, however, be applied 


5. (’42) 29 AIR 1942 Cal 429 (434) (DB). (Section 
l68A,BengalTenancy Act, inserted by Bengal Act 18 
of 1940 is not contrary to or inconsistent with S. 51, 
C. P. C., but limits the power contained therein.) 
(’40) 27 AIR 1940 All 24 (26, 27) : ILR (1939) All 
901 (DB). (Section 60, C. P. C., is subject to S. 5, 
Electricity Act.) 

(’32) 19 AIR 1932 Oudh 199 (201): 7 Luck 716(FB). 

(C. P. C. and U. P. Land Revenue Act, 1901.) 
(’21) 8 AIR 1921 P C 80 (82, 84):48 Cal 481:48 Ind 
App 76 (PC). (Code applies to High Courts except 
where otherwise provided by Letters Patent or the 
Rules for the exerciseof Original Civil Jurisdiction.) 

(>25) 12 AIR 1925 All 154 (155) : 47 All 179 (DB). 
(Code applies to proceedings under the Arbitration 
Act, 1899.) 

(’19) 6 AIR 1919 Bom 133 (134) : 43 Bom 36S 
(DB). (Procedure in S. 145 of the Army Act over¬ 
rides S. 60 of the Code.) 

(’34) 21 AIR 1934 Cal 725 (729) : 61 Cal 450. 
(The C. P. Code is not applicable to proceedings 
before the controller of accounts under the Patents 
and Designs Act.) 

(’32) 19 AIR 1932 Cal 1 (2) : 59 Cal 370 (DB). 
(Rules under the Letters Patent prevail against 
rules of the Code.) 

(’31) 18 AIR 1931 Cal 688 (692) : 58 Cal 510 (DB). 
(C. P. Code applies to Original Side of High Courts 
subject to O. 49 and High Court rules.) 

(’31) 18 AIR 1931 Cal 604 (605) : 59 Cal 68. 
(C. P. C. applies to proceedings in Civil Courts 
under Ss. 476, 476B of tbe Cr. P. Code.) 

(’09) 1 lnd Cas 55 (55, 56) (Lah). (Insolvency pro¬ 
ceedings taken under th» Punjab Laws Act, IV of 
1872- Ss. 351 and 354 of the C. P. C. of 1882 are 
not applicable.) 

(’38) 25 AIR 1938 Mad 497 (498). (Madras Village 
Courts Act, S. 15—Such Courts being special tribu¬ 
nals, general provisionsof C. P. Code do not apply.) 
(’35) 22 AIR 1935 Mud 755 (757). (I’rovisions of 
Civil Procedure Code are not in terms applicable to 
the proceedings ol the Hindu Religious Endow¬ 
ments B> ard under Madras Hindu Religious 
Endownifnia Act.) 

(’30) 17 AIR 193U Mad 795 (795). (C. P. Code does 
not apply to proceedings before village Courts.) 
(’16) 3 AIU 1916 Mad 544 (516) (DB). (Code dees 
not apply to villuge Munsif’s Court] following 13 
Mad 145.) 


(’32) 19 AIR 1932 Oudh 163 (164) (D13). (S. 109, 
C. P. Code is subject to special jurisdiction under 
S. 12 (1), Oudh Courts Act.) 

(’31) 18 AIR 1931 Oudh 385(385). (Oudh Laws Act, 
S.-19—Recording of evidence—0.18, R.Gexcluded.) 
(’36) 23 AIR 1936 Pat 150 (150) (DB). (C. P. C. 
doe3 not apply to the Pancbayat Court under Bihar 
and Orissa Village Administration Act.) 

(’06) 3 Low Bur ltul 241 (242) (DB). (Cases under 
Code of 1882—Special provisions of Insolvency Act 
not overridden by the Code.) 

(’ll)/) Ind Cas712(715):4 Sind L R196. (Proceedings 
in arbitration—C. P. C. cannot bestrictly applied.) 
(’09) 3 Sind L R 162 (163). (Stay of proceedings 
under the Arbitration Act (IX of 1899) must be made 
under S. 19 thereof and not under Para. 18 of the 
Second Schedule of the Code.) 

(’12) 17 Ind Cas 902 (902) : 6 Low Bur Rul 88 
(DB). (S. 89 of the Code excepts arbitration under 
tbe Arbitration Act (IX of 1899) from the operation 
of the Code.) 

6. (’42) 29 AIR 1942 Cal 49(50): ILR (1942) 1 Cal 
497 (SB). (Provisions of Bengal Non-Agricultural 
Tenancy Act of 1940 which direct the Court to 
stay proceedings for ejectment of non-agricultural 
tenant prevail over O. 21, R. 24.) 

(’32) 19 AIR 1932 Oudh 163 (164) (DB). (S. 12(1) 
of Oudh Courts Act prevails over S. 109, C. P. C.) 
[Sec also (’32) 19 AIR 1932 Oudh 193 (195; : 8 
Luck 1 (FB).] 

7. (’86) 12 Cal 629 (634) (DB). (Orders in insol¬ 
vency are orders under a special law. Code not 
applicable.) 

(’92) 17 Bom 334 (340). (Provisions of S. 545, old 
C. P. Code, for stay of execution held inapplicable 
in case of appeals from orders in insolvency.) 

(’36) 23 AIR 1936 All 80 (82) : 58 All 639 (DB). 

8. (’93) 17 Bom 388 (391). (Succession Act is 
regulated by the C. P. C.) 

(’94) 18 Bom 237 (238). (Do.) 

(’95) 17 All 475 (477). (Do.) 

9. See section 5 of the Provincial Insolvency Act, 
1920; S. 45 of the Divorce Act, 1869; S. 8 of the 
Indian Naval Armament Act, VII of 1923; and 
Ss. 268 and 295 of the Indian Succession Act, 
XXXIX of 1925. 

(’89) 13 Bom 520 (524) : 16 Ind App 156 (PC). 
(Execution of order in insolvency — Procedure of 
C. P. C. applies.) 
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with reference to the circumstances peculiar to those matters. 10 Thus, unless a will i3 
proved in some form no probate can be granted on the consent of the parties. 11 The 
reason is that the order is one in rent affecting all individuals and cannot, therefore, be 
passed with the consent of only the parties to the proceeding. 

Foreigners are not exempted from the operation of the Code, 12 nor is property 
having a foreign origin outside the jurisdiction of British Courts. 13 

The Code, being an adjective law, is not primarily intended to create new rights 
or to take away existing rights. It mainly regulates the procedure in Civil Courts. 14 

3. Retrospective operation of the Code. — It is a general principle of 
law that no statute shall be construed so as to have a retrospective operation unless its 
language is such as plainly to require such a construction. 1 Similarly, a statute is not to 


(’33) 20 AIR 1933 All 135 (137) : 55 All 213. 
(Divorce Act, S. 49 : C. P. C. applies.) 

(14) 1 AIR 1914 Bom 211 (213) : 38 Bom 125 
(DB). (Divorce Act—C. P. C. — Applicability of.) 

(’87) 12 Bom 237 (241). (Code applies to proceedings 
on the Admiralty Side of the High Court.) 

(’84) S Bom 511 (522, 525) (DB). (Execution of 
decision in insolvency—C. P. C. applicable.) 

(13) 19 IndCas435 (435): 40Cal G85 (DB). (Appeal 
to Privy Council in insolvency case—Procedure in 
Ss. 109 and 110 applies.) 

( 05) 1 Cal Li Jour 557 (564) (DB). (Section 4 is no 
bar to suit for declaration that plaintiff's title is 
not affected by order under S. 34 of the Chota 
Nagpur Landlord and Tenant Act, I of 1859.) 

(’01) 28 Cal 532 (537) (DB). (Suit for recovery of 
rent under the Bengal Rent. Act, X of 1S59 — 
Second appeal lies under the Code.) 

(1900) 27 Cal 8G0 (889). (Costs in salvage actions 
are given as per rules framed under C. P. C.) 

(’95) 22 Cal 511 (51G, 517). (Where no provision is 
found either in C. P. C., or in the Admiralty Rules, 
practice in England is to be followed.) 

(’90) 17 Cal GO (82)(DB). (Appeals in Admiralty or 
Vice-Admiralty cases are governed by C. P. C. and 
not by R. 35 of the Vice-Admiralty Rules.) 

(*90) 17 Cal 337 (340). (Code applies to proceedings 
on the Admiralty Side of the High Court.) 

(’79) 4 Cal 94 (95) (DB). (S. GG. Burma Courts 
Act and Ss. G and 4, C. P. Code (1877) do not 
debar a debtor in jail from applying for being 
adjudged insolvent under S. 314, C. P. Code.) 

(’70) 4 Beng L 11 (O J) 51 (52). (S. 7, Divorce Act, 
dot-3 not apply to points of procedure.) 

(15) 2 AIR 1915 Lab 204 (200) : 1915 Pun Re 
No. G3. (Suit under Companies Act, VIIof 1913—- 
O. 8 R. G applies and defendant can plead set-oQ.) 

( 02) 26Mad 518 (520)(DB). (Madias Rent Recovery 
Act VIII of 1805— Order of remand in proceedings 
under, isn decree and is therefore appealable under 


1 AIR 1914 Bom 30 (31): 38 Bom 
340 (DB). (S. 5 of Bombay Regulation XIII of 
1830 providing for special appeal in certain cases 
but not providing any procedure therefor—Proce- 
durc undpr S. 100, C. P. C., must be applied.)] 

10. (’84) 9 Bom 211 (211) (DB). (Caveator refusing 
to answer a question—S. 177 of the old Code not 
to be applied and proof of will dispensed with.) 

11. (’03) 31 Cal 357 (3G3, 364). 


12. (’27) 14AIR1927 All 413 (414): 49A1I 669 (DB). 

(’9G) 20 Bom 133 (143) (DB). 

(’19) G AIR 1919 Mad 883 (884) (DB). 

(•03) 26 Mad 544 (552) : 30 Ind App 220 (PC). 
(Approving 17 Bom 662.) 

13. (1900) 24 Bom 407 (410, 413, 414) (DB). (Suit 
for share of income received in British India from 
property situated beyond British India, the title 
to property not being in dispute.) 

14. (’32) 19 AIR1932 Lah 40l(407):13LahGl8(FB). 

Note 3 

1. (’43) 56 Mad L W 289 (295). 

(’43) 30 AIR 1943 Pat 239 (241) (DB). (Case 
relating to Special Courts Ordinance of 1942.) 

(’42) 29 AIR 1942 All 19 (29) : I L R (1942) All 
45 (FB). (It is a proper principle of construction 
that in the absence of some compelling indication 
to the contrary, an adverb df time has reference to 
the present and, in relation to a statute, to the 
time from which the statute speaks.) 

(’41) 28 AIR 1941 Pat 59 (61): 20 Pat 202 (SB). 

(’40) 27 AIR 1940 Pat 385(387): 19 Pat 752 (FB). 

(•34) 21 AIR 1934 Lah 1013 (1014, 1015) (DB). 
(Income-tax amending Act giving a right of appeal 
—Such Act will not affect finality of orders already 
passed.) 

(1901) 1901 App Cas 297(305), Smith v. Callandar. 

(1892) 3 Ch 402 (421), Lauri v. ltenad. 

(’36) 23 AIR 1936 Bom 37 (40): GO Bom 125 (DB). 

(’29) 1G AIR 1929 Bom 262(264): 53 Bom 453 (DB). 

(’77) 2 Bom 148 (158) (FB). 

(’31) 18 AIR 1931 Cal 321 (322): 58 Cal 817 (DB). 
(Bengal Tenancy Act — Retrospective operation 
extends only to the extent the language permits 
and not beyond that.) 

(’31) 18 AIR 1931 Cal 25 (26) : 57 Cal 796 (DB). 

(16) 3 AIR 1916 Cal 446 (449) : 43 Cal 973 (DB). 

(’88) 15 Cal 376 (382) (FB). 

(’28) 15 A I R 1928 Lah 627 (631) : 10 Lah 1G5 
(FB). (Some sections retrospective—Act silent ns 
to other sections — Particular section must bo 
examined to see if it is retrospective.) 

(’32) 19 A I R 1932 Mad 731 (736) : 56 Mud 169. 

('L'. p Act.) 

(•31) 18 AIR 1931 Mad 83 (85, 91) : 51 Mad 627 
(DI3). (Madras Local Boards Act.) 

(’17) 1 AIR 1917 Mad 937 (939): 40 Mad 34 (DB). 
(Penal statute has no retrospective operation.) 

[See (’33) 20 AIR 1933 All 20 (21) : 54 All 1092. 

(Court-Fees (Amending) Act is not retrospective.) 
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be construed so as to have a greater retrospective operation than its language renders 
necessary. 3 In fact a statute which takes away or affects vested rights, imposes a new 
disability or confers a new right, must be presumed not to have a retrospective operation 
although it is competent to the Legislature to make an Act retrospective so as to affect 
even vested rights. 4 Statutes, which are in their nature declaratory or explanatory are, 
however, an exception to this rule and are to be construed so as to have retrospective 
operation, 5 although nothing in a declaratory statute can render void that which has been 


(’28) 15 AIR 1928 P C 128 (130). (S. 17 of the 
Sydney Corporation Act.) 

(’87) 14 Cal 553 (556) (DB). (Although on general 
principles change in the law affecting the rights 
of parties does not ordinarily govern pending 
suits, yet where Legislature makes provision to 
the contrary, the Courts are bound to carry out 
the law.)] 

\_See also (’40) 1940 Nag L Jour 638 (645) (DB). 
(Retrospective ex-propriatory legislation must 
always bo rigorously construed.) 

(’80) 5 Bom 435 (437) (DB). (Subsequent repeal of 
an Act does not make the transactions, made 
during the continuance of the Act, valid if they 
were invalid under the Act.) 

(’28) 15 AIR 1928 Mad 1173 (1174). (Declaratory 
Act — Usual presumption against retrospective 
effect does not apply.) 

(’31) 18 AIR 1931 All 317 (317):53 All 524 (DB). 
(Amending Act is not retrospective.)] 

2. (’42) 29 AIR 1942 All 50 (70) : I L R (1942) 
All 185 (FB). (Laurie v. Renad, (1892) 3 Ch 402, 
followed.) 

(’41) 28 AIR 1941 FC 16 (46, 47) : ILll 1941 Kar 
(FC) 72 : 1940 F C R 110 (FC). 

3. (’31) 18 AIR 1931 Cal 92 (93) : 58 Cal 167. 
(Right of appeal is a vested right.) 

(’42) 29 AIR 1942 F C 17 (21) : 1LR (1942) Kar 
(FC) 21 : 21 Pat 587 (P C). 

(’42) 29 AIR 1942 Lah 102 (103, 104) : I L R 
(1942) Lah 349 (FB). 

(’41) 28 AIR 1941 Pat 253 (254) : 20 Pat 536 
(DB). 

(’40) 27 AIR 1940 Cal 345 (346) (DB). 

(’38) 25 AIR 1938 Pat 484 (487) (Dli). (Change in 
law cannot make a decree already obtained invalid.) 
(’36) 23 AIR 1936 Pat 173 (175) (DB). (Decree al¬ 
ready passed cannot be invalidated by subsequent 
Act.) 

(’99) 1 Bom L R 849 (849). (Rights under decree.) 
('75) 1 Bom 581 (585) (DB). 

(*04) 26 All 119 (130) : 7 Oudh Cas 254 (PC). 
(Right of succession cannot be divested by later 
statutes.) 

(’14) 1 AIR 1914 P C 66 (67) : 30 All 330 (PC). 

(It cannot revive a barred right.) 

(’35) 22 AIR 1935 All 706 (710) : 58 All 63 (FB). 
(’12) 16 Ind Cas 1002 (1003) : 36 Bom 617 (DB). 

(Vested rights under decrees cannot be affected.) 
(’10) 34 Bom 260 (266) (DB). (Change in law can¬ 
not annul a decree already obtained.) 

(’14) 1 AIR 1914 Cal 806 (810): 41 Cal 1125 (FB). 
(’ll) 9 Ind Cas 805 (806) (DB) (Cal). (Rights barred 
under old Act are not revived by new Act.) 

(’86) 12 Cal 583 (586) (FB). 

(’28) 15 AIR 1928 Lah 627 (631) : 10 Lai. 103 
(FB). 


(’38) 25 AIR 1938 Mad 688 (700) (DB). 

(’36) 23 AIR 1936 Mad 18 (19). 

(’18) 5 AIR 1918 Mad 162 (163) (DB). (Right to 
treat decree as final is a vested right.) 

(’25) 12 AIR 1925 Nag 377 (377). (Decree already 
passed cannot be invalidated by subsequent Act.) 
(1876) 1 Ch D 48 (50), In re Sucho & Co. (New 
right of action conferred —Followed in AIR 1921 
Pat 185.) 

[See however (’40) 27 AIR 1940 Bom 90 (91) : 

I L R (1940) Bom 50 (DB). (In applying the 
principle against retrospective construction, one 
must have regard to the general character of the 
Act in question, and when construiqg an Act 
introduced for the purpose of applying an equita¬ 
ble doctrine to certain transactions considered 
ex hypothesi to be lacking in equity one should 
not assume that the Legislature intended that 
the Act should not have retrospective effect, but 
wished to preserve rights acquired in such tran¬ 
sactions.)] 

4. (’41) 28 AIR 1941 Cal 432 (433). (Whenever 
the intention is clear that the Act shall have 
retrospective operation it must be so construed 
even if the consequences may appear unjust and 
hard.) 

5. (’42) 29 AIR 1942 Cal 142 (443) (DB). 

(’41) 28 AIR 1941 Lah 291(292). (In the case of 
a declaratory Act there is no presumption against 
retrospective effect —Dissolution of Muslim Mar¬ 
riages Act (1939) not declaratory and not retros¬ 
pective.) 

(’41) 28 AIR 1941 Lah 22 (23). (Dissolution of 
Muslim Marriages Act (1939) is declaratory and 
retrospective.) 

(’40) 27 AIR 1940 Pat 385 (396) : 19 Pat 752 
(FB). (Retrospective operation is one matter and 
interference with existing rights is another — If 
an Act provides that as at a particular date, the 
law shall be taken to have been that which it 
was not, that Act is retrospective (Per Manohar 
Lull, J).) 

(’38) 25 Allt 1938 Oudh 127 (128) : 14 Luck 71 : 
13 Luck 761 (FB). (Declaratory statutes passed 
to remedy defects in form have retrospective 
effect.) 

(’27) 14 AIR 1927 Mad 85 (86). (Act may be de¬ 
claratory or explanatory, though it is not called 
declaratory or explanatory.) 

(’27) 14 AIR 1937 Cal 748 (750) (DB). 

(’13) 13 Ind Cas 264 (266) : 5 Sind L R IS4. 

(1894) 24 Q B D 557 (559, 560) : 62 L T 768 : 38 
W R (Eng) 527, Attorney-General v. Theobold. 

(1883) 11 Q B D 84 (91) : 52 LJQ B 590, Leeds 
and County Bank v. Walker. 
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declared by the Courts to have been done rightly under the law for the time being in 
force. 0 So also, enactments dealing with procedure are always retrospective in the sense 
that their provisions will apply to proceedings already commenced at the time of their 
enactment. 7 The reason is that no one can have a vested right in forms of procedure. 8 But 
where some of the provisions of the enactment of procedure do affect vested rights, whether 
substantive 9 or remedial, 10 the rule against retrospective operation of statute will apply 11 


6. (’37) 24 AIR 1937 Pat 605 (606). 

(’•27) 14 AIR 1927 Mad 85 (86). 

7. (’43) 30 AIR 1943 Bom 169 (172) (FB). 

('42) 29 AIR 1942 Mad 474 (477). (Ss. 38 and 39 
of the Provincial Insolvency Act (1920) deal essen- 
tially with procedure.) 

(’40) 27 AIR 1940 Cal 423 (425) : I L R (1940) 2 
Cal 148 (DB). 

(’40) 27 AIR 1940 Pat 567 (56S): 19 Pat289 (DB). 
(1916) 2 Ch 1 (5) : 85 L J Ch 5G4 : 114 L T 876, 
Welby v. Parker. 

(1868} L R 3 Q B ICO (163) : 37 L J Q B 80 : 
IS L T 540 : 1C W R (EDg) 539, Kimbray v. 
Draper. 

(’89) 11 All 408 (412) (FB). 

(’31) 18 AlR 1931 All 635 (G39) : 54 All 299 (FB). 
(No vested right in choice of forum and limitation 
— Limitation Act a mere matter of procedure and 
operates retrospectively.) 

(’36)j23 AIR 193G All 3 (5) : 58 All 495 (DB). 
(S. 74, Partnership Act, applies to substantive 
right.) 

(’35) 22 AIR 1935 All 70G (716) : 58 All G3 (FB). 
(’33) 20 AIR 1933 All 846 (849) : 56 All 142 (DB). 
(’32) 10 AIR 1932 All 30 (31) (DB). (Choice of 
forum is a matter of procedure.) 

(’31) 18 AIR 1931 All 735 (73G) (DII). (Do.) 

(’31) 18 AIR 1931 All 489 (490) : 53 All 687 (FB). 

(S. 276 of the Succession Act is only of procedure.) 
(’30) 17 AIR 1930 All 70G (709) : 52 All 886 (DB). 
C30) 17 AIR 1930 All 501 (5C7) (DB). 

( 27) 14 AIR 1927 All 657 (659) : 50 All 202 (DB). 
(’10)7 Ind Cas 11 (14) (DB) (All). (Case law dis¬ 
cussed.) 

(’29) 16 AIR 1929 Bom 202 (264) : 53 Bom 453 
(DB). 

(’30) 17 AIR 1930 Cal 422 (423): 57 Cal 118 (DB). 
(’ 30 ) 17 AIR 1930 Cal 34 (36) : 56 Cal 1117 (DB). 

(Limitation Act is mere procedural law.) 

(’21) 11 AIR 1921 Cal 983 (984) (DB). 

(‘86) 12 Cal 583 (586, 587) (FB). 

( 29) 10 AIR 1929 Nag282(283). (Change in forum 
of suit operates retrospectively.) 

(’10) 0 lnd Cas 1015 (1016) : 13 Oudh Cas 152. 

(’21) s AIR 1921 Pat 185 (186) (DB). 

( 38) 25 AIR 1938 Rang 130 (131): 1938 Rang L R 
176 (FB). 

(10)5 Ind Cas 980 (980) : 5 Low Bur Rul 148 
(DB). (Right of appeal—Not a mere procedure.) 
(1878) 3 App Cas 582(601,603), Gardner v. Lucas. 

(Referred to in 22 Cal 304.) 

(1876) 1 Ch 1> 18 (50), In re Suclie & Co. 
f.SVr ( 30) 17 AIR 1930 Lah 1004 (1008): 12 Lah 
172 (DB). (A change in procedure cannot alfect 
a decided matter.) 

( 33) 20 AIR 1933 Oudh 38 (10). (Limitation Act 
is not always a law of procedure.)] 

8. C 12) 29 AIR 1942 Mad 474 (477). 


(’42) 29 AIR 1942 Pat 1 (15) : 21 Pat 1 (FB). 

(’40) 27 AIR 1940 Pat 567 (5GB): 19 Pat 289 (DB). 
(’40) 27 AIR 1940 Pat 385 (392): 19 Pat 752 (FB). 
(If au alteration is made in a rule of evidence, the 
alteration shall be ordinarily deemed to be retro¬ 
spective.) 

(’09) 4 Ind Cas 492 (493) (All). 

CIO) 7 Ind Cas 11 (14) (DB) (All). 

(’ll) 9 Ind Cas 800 (801) (All). 

(’84) 6 All 262 (268) (FB). ((1861) 30 L J Ex 40; 

(1876) 3 Ch D 69 and (1877) 4 ChD 752, App.) 
('30) 17 AIR 1930 Cal 422 (423): 57 Cal 148 (DB). 
(’14) 1 AIR 1914 Oudh 125 (126). 

9. Such as rights of appeal or under contract. 

10. Such as right of appeal or of reference. 

11. (’42) 29 AIR 1942 Lah 102 (104): ILR (1942) 
Lah 349 (FB). 

(’26) 13 AIR 1926 Pat 561 (563). 

(’10) 7 Ind Cas 982 (985) (DB) (Bom). 

(’10) 5 Ind Cas 980 (980): 5 Low Bur Rul 148(DB). 
(’10) 5 Ind Cas 102 ( 105 ) (SB) (Mad). (Party having 
become entitled to hold decree cannot be deprived 


of it \ 

(’30) 17 AIR 1930 Nag 213 (215): 26 Nag L R 195. 

(’271 14 AIR 1927 PC242 (244): 9 Lah 284: 54 Ind 
App 421 (PC). (Provisions which deprive orders of 
their finality are those which touch existing rights.) 

(’31) 18 AIR 1931 All 635 (G49) : 54 All 299 (FB). 
(Limitation Act is not pure procedural law—Rights 
vested under old Act cannot be divested under the 


new Act.) 

(’30) 17 AIR 1930 All 706 (709): 52 All 886 (DB). 
(’29) 16 AIR 1929 All 756 (75G) (DB). (Agra Ten¬ 
ancy Act—Provision regarding appeal not retros- 

C^ITaIR 1928 All 437 (438) : 50 All 9G5 (FB). 
(Rights of appeal not taken away by the repealing 

Act.) 

(’09) 3 Ind Cas 497 (498) (DB) (All). (Liability 
under the old Codo to pay purchase-money in pre¬ 
emption suit is not a matter of procedure.) 

(’29) 10 Allt 1929 Bom 2G2 (2G4) : 53 Bom 453 
(DB). (Right of appeal.) 

C33) 20 AIR 1933 Cal 435 (437): GO Cal 1037 (SB). 
(’31) 18 AIR 1931 Cal 100 (101) (DB). (Amend¬ 
ment affecting right of appeal not retrospective.) 
(’31) 18 AIR 1931 Cal 92 (93) : 58 Cal 167. 

(’28) 15 AIR 1928 Cal 640 (643): 56 Cal 512 (FB). 
(Letters Patent—Amendment restricting appeal is 
not retrospective.) 

(’OG) 33 Cal 789 (801). 

(•79) 3 Cal L Rep 437 (438) (DJi). (Right of second 
appeal.) 

(1864) 18G4 Suth W R (Gap) C R 35 (3G) (DB). 


(“Pending” meaning.) 

(•28) 15 AIR 1928 Lah 627 (G31): 10 Lah 165 (FB). 
(’15)2 AIR 1915 Lah 171 (173) : 1915 Pun Re 
No. 30 (DB). (Right of appeal.) 
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unless there is an indication to the contrary in the Act. 13 

Such indications can be found in the following circumstances : 

(l) When the commencement of the Act is postponed to a particular day, the 
object of the postponement is to enable persons to enforce their rights, if 
any, before the new Act, negativing such rights, comes into force. 13 

(‘ 2 ) When the language of the enactment implies it. 

Both these circumstances exist in the case of the Civil Procedure Code. Though 
passed in 1908 it is made to come into force from 1st January, 1909. Again, s. 151 implies 
that except in the case of a right of appeal, the Code applies retrospectively so as to 
affect all other rights and matters dealt with by it, 14 and to all cases pending or about to 
be instituted at the time it came into force. 15 

A suit must be determined according to the law in force at its institution . A 
change in the law pending the action cannot affect the rights of the parties in the absence 
of a provision to the contrary. 10 

4. Code, how far exhaustive. — The Code is exhaustive on all matters 
specifically dealt ruith by it. The law in such matters must be ascertained only with 
reference to its provisions and a judge cannot disregard or go outside the letter of the 
enactment according to its true construction. 1 

('12) 15 Incl Cas 725 (727): 1913 Pun Re No. 1 (DB). 

(Right of appeal is not a matter of procedure.) 

(’31) 18 AIR 1931 Mad 83 (85, 93) : 54 Mad 627 
(DB). (Declaratory Act is ordinarily retrospective.) 

(’29) 1G AIR 1929 Mad 381 (382) : 52 Mad 361 
(SB). (Vested right of Letters Patent Appeal can¬ 
not be taken away.) 

<’18) 5 AIR 1918 Mad 548 (549, 550) (DB). (The 
right of appeal cannot be taken away.) 

(’16) 3 AIR 1916 Mad 1035 (1036) (DB). (Do.) 

(’16) 3 AIR 1916 Mad 607(608): 38 Mad 101 (DB). 

• (Rule applies to remedial rights also.) 

(’ll) 12 Ind Cas 553 (553) (DB) (Mad). (Benefit of 
order obtained under old Code.) 

(’24) 11 AIR 1924 Nag 24 (25) (DB). (Rule regard¬ 
ing vested rights applies to remedial rights.) 

(’23) 10 AIR 1923 Nag 227 (228): 19 Nag L R 110. 

(’33) 20 AIR 1933 Oudh 38 (40). (Limitation Act is 
not pure procedural law—Rights vested under old 
Act cannot be divested under new Act.) 

(’24) 11 AIR 1924 Pat 183 (184). 

(’27) 14 AIR 1927 Sind 270 (271) : 21 Sind L R 
195 (DB). 

(’30) 17 AIR 1930 Oudh 148 (153) : 5 Luck 552 
(FB). (Per Wazir Hasan. J.) 

[See also (’31) 18 AIR 1931 Cal 321 (322) : 58 
Cal 817 (DB). 

(’32) 19 AIR 1932 Cal 207 (208, 209) (DB).] 

12. (’27) 14 AIR 1927 Mad 85 (88). (If the language' 
of the statute is clear and express.) 

(’79) 3 Bom 161 (166). (Under Code of 1877.) 

(’79) 4 Cal 825 (828) (DB). 

See also Section 154 of the Code. 

“ G AIR 1939 Pat 122{125):18 Pat 1 (DB). 

( 37) 24 AIR 1937 Pat 311 (313). (Amended Act, 
commencement of which is postponed, providing 
shorter period of limitation—The cause of action 
which arose prior to passing of amending Act is 
governed by such shorter period of limitation.) 


(’16) 3 AIR 1916 Lah 146 (148): 1916 Pun Re No. 88. 
(’22) 9 AIR 1922 Mad 417 (418, 419) (DB). 

[See (’13) 20 Ind Cas 821 (822) (DB) (Cal). 
(Immediate enforcement of new law without 
affording an opportunity to litigants to enforce 
their rights under the old law indicates that the 
new statute is not retrospective.)] 

14. (’13) 19 Ind Cas 391 (392) : 40 Cal 704 (DB). 
(’12) 16 Ind Cas 834 (834) (Lah). (Right of appeal 

not affected.) 

(’30) 17 AIR 1930 Cal 422 (423) : 57 Cal 148 (DB). 
(Rules as regards abatement will apply to pending 
suits.) 

15. ('ll) 9 Ind Cas 815 (816) (Cal). 

16. (’42) 29 AIR 1942 Lah 102 (104) : 1LR(1942) 
Lah 349 (FB). 

(’41) 28 AIR 19 41 FC 1G (37, 47): 1940 F C R 110: 

I L R (1941) Kar (F C) 72 (FC). 

(’08) 10 Bom L R 625 (627) (DB). 

(’35) 22 AIR 1935 Bom 257 (259) (DB). 

(’35) 22 AIR 1935 Cal 541 (543) : 62 Cal 492. 
(The ordinary law is that rights of parties with 
regard to suit should be determined upon law as it 
stands at the date of institution of suit.) 

[See (’43) 30 AIR 1943 Pat206(209)(FB). (An Act 
which in terms, is retrospective in elfcct, has got 
to be applied at the date of the decision of the 
Court with reference to the state of things in exis¬ 
tence at the date of the suit. The Court will not 
ordinarily take into consideration events happen¬ 
ing after the institution of the suit.)] 

Note 4 

1. (’02) 29 Cal 707 (715) : 29 Ind App 190 (PC). 
('09) 4 Ind Cas 442 (445) (DB) (Cal). 

(’01) 23 All 167 (173) (DB). 

(’26) 13 AIR 1926 Cal 568 (574) (DB). 

(’13) 20 Ind Caa 815 (816) (DB) (Cal). 

(’09) 1 Ind Cas 829 (832) : 36 Cal 354 (SB). 

(’08) 35 Cal 353 (359) (DB). 

(’06) 33 Cal 927 (931) (DB). 
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But the absence of any provision on any particular matter does not mean that 
the Court has no power to act in regard to the matter. 2 It is a rule of construction of a 
statute like the Civil Procedure Code, that the Court ought not to act on the principle 
that every procedure is to be taken as 'prohibited unless it is expressly provided for, but 
should proceed on the opposite principle that every procedure is to be understood as 
permissible till it is shown to be prohibited by law. 3 

The Code is thus not exhaustive of all forms of procedure necessary to be used in 
the administration of justice. 4 For instance, where a Court had a power before the Code 
was passed and the same is not taken away by the Code, the power remains. 6 

5. Inherent powers. — See Section 151. 

6. Judicial discretion. — The Code in many of the sections leaves certain 
matters to the discretion 1 of the Court. The discretion, in such cases, must not be 
exercised in an arbitrary, vague or fanciful manner, but on judicial principles . 

7. Interpretation of statutes — General. — It is a cardinal rule of construc¬ 
tion of statutes in general that the intention of an enactment should be gathered from 
the language employed by it, 1 and that wher e words used are clea r and unambiguous, 

with inheritance, precision of language might be 
expected—Case relating to Hindu Law of Inherit¬ 
ance Amendment Act (II of 1929)— “Sister” does 
not include half sister.) 

(•■13) 30 AIR 1943 Bom 169 (174) (FB). 

(•42) 29 AIR 1942 All 153 (155) : I L R (1942) 
All 174 (FB). (If the words go beyond what was 
probably the intention, effect must nevertheless 
be given to them.) 

( 42) 29 AIR 1942 Bom 39 (41): I L R (1942) Bom 
107 (DB). (Intention to be gathered from Act as 
a whole.) 

(’ll) 28 AIR 1941 F C 16 (33) : I L R (1941) Kar 
(F C) 72 : 1940 F C R 110 (FC). 

(•41) 28 AIR 1941 Mad 558 (559) (DB). (Scheme of 
Act to bo examined only if words are ambiguous.) 
(•41) 28 AIR 1941 Mad 650 (651). (Intention of 
Legislature in particular Act is question of con¬ 
struction of Act.) 

(’40) 27 AIR 1940Oudh 67 (71):15 Luck 209(FB). 
(1897) 1897 A C 22 (38):66 LJCh 35:75 L T 426 : 

45 W R (Eng) 193, Salomon v. Salomon & Co. 
(1893) 67 L T 688 (689) : (1893) 1 Q B 41 : 62 
LJQB 28 : 41 W R (Eng) 125, Knight v.Lee. 
(1846) 4 Moo Ind App 179 (187): 6 Moo PCI (PC). 
(’28) 15 AIR 1928 P C 2 (4) : 7 Pat 221 : 55 Ind 
App 18 (PC). 

(’20) 7 AIR 1920 P C 181 (185) (PC). 

(’20) 7 AIR 1920 P C 56 (60): 43 Mad 550 : 47 Ind 
App 33 (PC). 

(’18) 5 AIR 1918 P C 352 (354) (P C). (Court is 
not concerned with the policy of the Act.) 

(’33) 20 AIR 1933 All 513 (516): 55 All 654 (DB). 
(’20) 7 AIR 1920 Mad 640 (642, 643) : 43 Mad 94 
(l'B). (Affirmative language may be construed as 
having a negative implication if it is a necessary 
and reasonable one.) 

(’15) 2 AIR 1915 Nag 2 (6): 11 NagL R76. (Inten¬ 
tion of the Legislature does not mean a speculative 
opinion ns to what it would have probably meant.) 
(’21) 8 AIR 1921 Pat 193 (198) : 6 Pat L Jour 373 
(F B). ("No suit shall lie” means no suit shall lie 
even on ground of fraud.) 


(’26) 13 AIR 1926 Lah 670 (671) (DB). 

(’35) 22 AIR 1935 l’esh 176 (176) (DB). 

2. (’09) 1 Ind Cas 677 (681) (DB) (Cal). 

(’10) 6 Ind Cas 95 (97) (DB) (Cal). 

(’95) 17 All 29 (31) (DB). 

(’93) 15 All 84 (93) (FB). 

(’84) 8 Bom 380 (387). (High Court has power to 
punish for contempt summarily.) 

(’09) 1 Ind Cas 913 (917) : 36 Cal 193 (DB). 

(’06) 33 Cal 1094 (1098) (DB). 

(’06) 33 Cal 927 (931) (DB). 

(’06) 3 Cal L Jour 29 (31, 35) (DB). 

(’20) 7 AIR 1920 Lah 301 (301) : 1 Lab 339. 

Also see Section 151 Note 1. 

3. (’82) 5 All 163 (172) (FB). 

(’25) 12 AIR 1925 Mad 42 (44) : 48 Mad 494. 

(’89) 11 All 267 (287) (FB). 

( 10 ) 5 Ind Cas 532 (534) : 37 Cal 399. 

[See (’31) 18 AIR 1931 All 162 (173) : 53 All 239 
(FB). (Presidency Towns Insolvency Act, S. 52 
(2) (b).)l 

4. (T7) 1 AIR 1917 Pat 495 (497) (DB). 

(’06) 33 Cal 927 (932) (DB). 

(’17) 4 AIR 1917 Pat 375 (377) (DB). 

5. (’80) 5 Cal 819 (820). 

(’07) 34 Cal 97 (99). 

(’86) 13 Cal 189 (191) (DB). 

Note 6 

1. ( 31) 18 AIR 1931 Rang 194 (198): 9 Rang 281 
(FB). (“Judicial discretion” means that in certain 
proved or admitted circumstances the Court has 
been given the power to act or not to act in a 
particular way and such discretion must be exer¬ 
cised within the limits to which an lioDest man 
competent to the discharge of his office ought to 
confine himself.) 

2. (’79) 5 Cal 259 (265) (DB). 

(-24) 11 AIR 1924 Horn 1 (18) : 18 Bom 87. 

Note 7 

1.(’43)30AIR1943FC3G(58,G3). (Same rule applies 
to constructionofstatutes affecting liberty ofsubject.) 
(’43) 30 AIR 1913 Bom 213: 45 Bom Lit 434 (437) 
(DB). (In a statute, especially a statute dealing 
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it is the duty of the Court to give efi’ect to them according to their plain meaning, 
neither adding to nor subtracting from them. 2 Due meaning must be given to every part 


(’38) 25 AIR 1938 Sind 9 (10) : 32 Sind L R 129 
(DB). (A section of a statute must be construed 
literally unless (1) the seotion itself is repugnant 
to the general purpose of the act, and (2) there is 
some other section which cuts down its meaning.) 

2. (’43) 30 AIR 1943 Bom 169 (174) (FB). 

(’43) 30 AIR 1943 Pat 185 (187) : 22 Pat 146. 
(Intention of Legislature is immaterial when statute 
is unambiguous.) 

(’42) 29 AIR 1942 Lah 92 (93).' (Whatever the 
consequences may be.) 

(’42) 29 A I R 1942 Lah 243 (251) (DB). (It is 
not competent to any Court to proceed upon the 
assumption that the Legislature has made a mis¬ 
take. A Court of law is bound to proceed upon the 
assumption that the Legislature is an ideal person 
that doe3 not make mistakes. It must be assumed 
that it has intended what it has said. What is 
expressed makes what is not expressed to cease.) 

(’42) 29 AIR 1942 Mad 690 (691) : I L R (1942) 
Mad 9 (S B). 

(’41) 28 AIR 1941 Mad 449 (460) : I L R (1941) 
Mad 599 (P B). 

(’41) 28 AIR 1941 Mad 877 (877, 878). (If there 
is a lacuna in a statute, it is not the function of 
the Court to remedy it.) 

(’40) 27 AIR 1940 Lah 129 (132) : I L R (1940) 
Lah 242 (P B). 

(’39) 26 AIR 1939 P C 47 (51) : 66 Ind App 66 : 
I L R (1939) Kar (P C) 123 : 18 Pat 234 (P C). 

(’38) 25 AIR 1938 P C 130 (133) : I L R (1938) 2 
Cal 295 : 32 Sind L R 476 : 65 Ind App 158(PC). 
(Case under Criminal Procedure Code.) 

(’38) 25 AIR 1938 P C 281 (283) : 66 Ind App 1 : 
ILR (1939)1 Cal 222 : ILR (1939) Kar (PC) 1 (PC). 
(The Court cannot put into an Act words which 
are not expressed and which cannot reasonably be 
implied on any recognized principle of construction. 
That would be a work of legislation, not of con¬ 
struction and outside the province of the Court.) 

(’36) 23 AIR 1936 P C 5 (8) : 63 Ind App 74 : 59 
Mad 175 (1» C). 

(’35) 22 AIR 1935 Pat 243 (248): 14 Pat 799 (DB). 
(Words “other laws’’ in u certain section in a 
statute do not refer to same statute but only to 
provisions in other statutes.) 

(’28) 15 AIR 1928 Bom 69 (71). 

C 27 ) 14 AIR 1927 Nag 203 (203). (Abrogation of 
S. 27, Evidence Act, by implication is no reason 
for not interpreting S. 162, Criminal Procedure 
Code, according to its plain meaning.) 

(’83) 5 All 121 (136, 137) (FB). (Popular meaning 
of words to be taken except when the Legislature 
uses technical language.) 

(1846) 4 Moo Ind App 179 (187): G Moo PCI (PC). 

(’28) 15 AIR 1928 All 241 (246) : 50 All 569 (DB). 

(’29) 16 AIR 1929 All 625 (641) : 52 All 11 (FB). 

(’35) 22 AIR 1935 P C 89 (91): 62 Cal 983: 62 Ind 
App 129 (P C). 

(’21) 8 AIR 1921 P C 240 (242) (P C). (Reason¬ 
ableness of the provision is only material when 
the statute is not clear.) 

(’35)22 AIR 1935A11723(725):58A1U91(FB). (Every 
word must be given its full meaning and effect.) 


(’35) 22 AIR 1935 All 378 (379) : 57 All 737 (DB). 

(’33) 20 AIR 1933 All 321 (322) : 55 All 468 (FB). 

(’30) 17 AIR 1930 All 49 (53) (1-’B). 

(’25) 12 AIR 1925 All 610 (612) : 48 All 175 (FB). 
(Words not found in a section may be supplied by 
necessary implication if the context so requires it.) 

(T7) 4 AIR 1917 All 295 (296) (DB). (Court can¬ 
not read into statute words not found there.) 

(TO) 5 Ind Cas 503 (509, 510) (All). (Court must 
not be swayed by what was understood to be the 
law in a particular locality or by a section of a 
community.) 

(’91) 13 All 432 (457) (FB). (Each Act must be 
construed on its own wording and in accordance 
with its own context.) 

(’90) 12 All 129 (141) (FB). (Practice of the Court 
cannot be used to nullify express enactment.) 

(’39) 26 AIR 1939 Bom 61 (63): ILR (1939) Bom 
104 (DB). 

(’38) 25 AIR 1938 Bom 218 (221) : I L R (193S) 
Bom 280 (DB). (Unless Legislature has omitted 
to express something which it intended.) 

(’34) 21 AIR 1934 Bom 62 (63): 58 Bom 361 (DB). 
(Courts have to construe an Act as they find it.) 

(’33) 20 AIR 1933 Bom 91 (92): 58 Bom 505(DB). 
(Do.) 

(’21) 8 AIR 1921 Bom 374 (374, 375): 45 Bom 672 
(DB). (Plain meaning not to be controlled by con¬ 
siderations of convenience.) 

(TO) 7 Ind Cas 935 (936) : 34 Bom 593 (DB). 
(Words must be construed in the popular sense 
unless the law has attached a technical sense to it.) 

(’29) 16 AIR 1929 Cal G17 (630) (SB). (Words plain 
and clear—Court should not raise any doubts as to 
wbat they mean.) 

(’29) 16 AIR 1929 Cal 141 (143). 

(’25) 12 AIR 1925 Cal 1067 (1068) (DB). (“And” 
and “or” arc sometimes interchangeable.) 

(’21) 8 AIR 1921 Cal 397 (399) : 48 Cal 556 (FB). 
(Reference to pre-existing law not permissible un¬ 
less provisions are doubtful.) 

(’17) 4 AIR 1917 Cal 392 (394) (DB). 

(’96) 23 Cal 563 (572) : 23 Ind App 18 (P C). 

(’81) 7 Cal 127 (132) (SB). 

(’39) 26 AIR 1939 Lah 237 (238). 

(’38) 25 AIR 1938 Lah 251 (252): ILR (1938) Lah 
236 (DB). 

(’38) 25 AIR 1938 Lah 158 (159): ILR (1938) Lah 
332 (DB). (It is not for Judges, where words are 
clear, to attempt to get round a statute.) 

(’35) 22 AIR 1935 Lah 742 (746): 16 Lah 937 (FB). 

(’35) 22 AIR 1935 Lab 423 (421) (DB). 

(’35) 22 AIR 1935 Lah 364(367): 16 Lah 667 (DB). 

(’35) 22 AIR 1935 Lah 130 (153) : 16 Lah 204(DB). 
(Court cannot speculate on the real intention of 
the framers of the Act.) 

( 34) 21 AIR 1934 Lah 115 (115). (Primary mean¬ 
ing of a word must be considered unless there is 
anything to show that that was not the mean in-' 
of the Legislature.) 

( f*) 18 193 1 Bah 399 (400) : 12 Lah 658 

(DB). (Statutes to be construed in their ordinary 
sense unless there is any clear indication to the 
contrary.) 
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of the language employed. 3 The language of the statute must be taken as a whole and 
detached words should not be given undue importance. 4 The ordinary and grammatical 
sense of the words is to be adhered to, unless it would lead to repugnance with the rest 
of the statute. 6 Even if the result of the construction were absurd 6 or anomalous 7 there 


(’2S) 15 AIR 1928 Lab 337 (340): 9 Lab 689 (DB). 

(Courts cannot supply omissions in an Act.) 

(’26) 13 AIR 1926 Lab 447 (449): 7 Lah 507 (DB). 
(Command to a body to make rules — Whether 
directory or mandatory depends on scope and 
object.) 

(*26) 13 AIR 1926 Lah 357(359): 7 Lab 348 (DB). 
(’23) 10 AIR 1923 Lah 655 (656): 4 Lab 323 (DB). 
(12) 17 Ind Cas 979 (983) : 1912 Pun Re No. 5 
(ltev). 

(’34) 21 AIR 1934 Mad 162 (168): 57 Mad 378(DB). 
(’33) 20 AIR 1933 Mad 120 (122). (Words to 
qualify tbe general language of the section should 
not be added.) 

(’32) 19 AIR 1932 Mad 612(619): 55 Mad883(FB). 
(’29) 16 AIR 1929 Mad 236 (237) : 52 Mad 432 
(I)B). (Words of statute should not be departed 
from on tbe ground that something was omitted 
to be enacted.) 

(’25) 12 AIR 1925 Mad 723 (724) : 48 Mad 454 
(DB). (Instrument defined by Act—Understanding 
of common people not to considered : obiter.) 

(’25) 12 AIR 1925 Mad 449 (451) : 48 Mad 559 
(DB). (Construction clear — Reasons cannot be 
gone into.) 

(’18) 5 AIR 1918 Mad 1026 (1030) : 40 Mad 594 
(FB). (“And” may be read as “or” to carry out 
obvious intention of the Legislature.) 

(’15) 2 AIR 1915 Mud 63 (63, 66) : 38 Mad 1144 
(DB). (Words must be construed in their primary 
sense.) 

( 14) 1 AIR 1914 Mad 502 (504): 37 Mad 113 (DB). 
(Court cannot introduce exception to a section 
which is universal in terms.) 

( 09) 4 Ind Cas 1115 (1116) (DB) (Mad). (Court 
cannot introduce and enforce equities to modify 
oxpes.' provisions of the statute law.) 

(’3S) 25 AIR 1938 Nag 433 (434). (Language of sec¬ 
tion clear—Court should not indulge in surmises.) 
( 33) 20 AIIl 1933 Nag 193 (199) : 29 Nag L R27s 


(V lM AIR 1911 Nag 62 (63) : 10 Nag L R 42. 
(Though it has the etTect of divesting a vested 

(’36)*23 AIR 1936 Oudli 32 (40): 11 LuckOll(FB). 

(’26) 13 AIR 1926 Oudh 101 (111) (DB). (Clear 
words cannot be destroyed on the ground of equity 
nr iinrcasonubloness.) 

( 35) 22 AIR 1935 Pat 237 (241). (Act or part of 
Act cannot be ignored or treated as being mean¬ 
ingless; it must be construed us having some 


operative value.) 

(’33) 20 AIR 1933 l'esh 3 (5). 

( 36) 23 AIR 1936 Rung 393 (395) : 14 Rang 529 
(DB). (If the words can be given a meaning, they 
must be given that meaning and caunot be regarded 
as purely superfluous verbiage.) 

(■35) 22 AIR 1935 Rang 123 (125). 

(’35) 22 AIR 1935 Rang 53(53): 12 Rang G25(DB). 

(’33) 20 AIR 1933 Rang 363(371): 12 Rang 64 (1>B). 

('28) 15 AIR 1928 Rang 326 (327) : Gltang 533. 


(’36) 23 AIR 1936 Sind 108 (112) : 29 Sind L R 
382 (DB). (Words can be added only where it is 
necessary to do so to give effect to the intention of 
Legislature to be ascertained from careful consi¬ 
deration of entire statute.) 

(’32) 19 AIR 1932 Sind 107 (110). 

(’30) 17 AIR 1930 Sind 287 (293) : 25 Sind L R 
142 (DB). 

(’29) 16 AIR 1929 Sind 235 (237) (DB). 

(’29) 16 AIR 1929 Sind 209 (209) (DB). 

(’25) 12 AIR 1925 Sind 49 (51) : 18 Sind L R 19 
(FB). (Rule having tbe force of law — Courts 
should abide by it.) 

(•23) 10 AIR 1923 Sind 5 (9) : 16 Sind L R 112 
(FB). (Words must be assumed to be used in tbeir 
popular meaning unless they have acquired a 
technical meaning.) 

(T8) 5 AIR 1918 Sind 38 (39) : 12 Sind L R 20 
(DB). (Do.) 

3. (’35) 22 AIR 1935 Mad 442 (443, 444) : 58Mad 
787. 

(’27) 14 AIR 1927 Mad 998 (999). 

4. ('43) 30 AIR 1943 All 281 (282). (Reading of 
section in light of another section—Reading.should 
be inutatis mutatulis.) 

(’07) 9 Bom L R 359 (361) (DB). 

5. (’33) 20 AIR 1933 Mad 207 (210) : 56 Mad 177 
(DBp 

(*42) 29 AIR 1942 Mad 558 (561) (DB). 

(’41) 28 AIR 1941 All 243 (249) : I L R (1941) All 
471 (FB). (Literal interpretation, destroying object 
of enactment and leading to anomalies and absur¬ 
dities—Conversion of ‘and’ into ‘or* is permissible.) 
(’40) 27 AIR 1940 Lah 27 (28). 

(’38) 25 AIR 1938 All 456 (460) : ILR (1938) All 
702 (FB). 

(’18) 5 AIR 1918 Mad 1187 (1192): 40 Mad989(FB). 

6. (’42) 29 AIR 1942 Nag 5 (7) : 1 L R (1941) Nag 
581 (DB). 

(’39) 26 AIR 1939 Nag 150 (154) : I L It (1939) 
Nag 185 (DB). 

(TO) 6 Ind Cas 609 (614) : 32 All 427 (FB). 

(’33) 20 AIR 1933 Mad207 (210): 56 Mad 177 (DB). 
[See however (39) 26 AIR 1939 Nag 227 (229) : 
I L R (1939) Nag 503 (DB). (Grammatical and 
ordinary sense of words leading to absurdity or 
inconsistency — It can be modified so as to avoid 
these consequences.) 

(1913) 1913 AppCas 107 (117): 82 L JQB232: 107 
L T 722, Vacber A: Sons, Ltd. v. London Society of 
Compositors. (Iu construing statutes the gramma¬ 
tical and ordinary sense of the words is to'be ad¬ 
hered to unless that would lead to some absurdity 
or some repugnance or inconsistency with the rest 
of the instrument, in which case tbo grammatical 
and ordinary sense of the words may be modified 
so as to avoid that absurdity and inconsistency, 
but no further.)] 

7. (’43) 30 Allt 1943 F. C. 13 (17) (FC). 

(’11)28 AIR 1941 All 68 (70) : I L R (1941) All 127 

(DB). 
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would be no reason to depart from clear and unequivocal language capable of only one 
meaning. In other words, the interpretation should not, w-here the language is clear, 
be influenced by extraneous considerations, such as the previous state of the law, 8 or 
hardship, 9 or expediency, 10 or the policy or the intention of the law, 11 or the reference to 


(’40) 27 AIR 1940 All 507 (510) : I L R (1940) All 
771 (FB). 

(•40) 27 AIR 1940 Mad 127 (129) : I L R (1940) 
Mad 349 (FB). 

(’32) 19 AIR 1932 Mad 369(371): 55 Mad 622 (FB). 

8. (’36) 163 Ind Cas 331 (334) : 62 Cal 612 (DB). 
(’34) 21 AIR 1934 Lah 1013 (1014.) 

('28) 15 AIR 1928 Bom 35 (37) : 52 Bom 88 (FB). 
(’ll) 5 Ind Cas 884 (S87) : 34 Mad 505 (FB). 

(’08) 35 Cal 34 (55) (FB). 

(’28) 15 AIR 1928 P C 16 (18) : 55 Cal 519 : 55 
Ind App 96 (PC). 

(’32) 19 AIR 1932Bom 16S (172): 56 Bom 101 (DB). 
(’28) 15 AIR 1928 P C 2 (4) : 7 Pat 221 : 55 Ind 
App 18 (PC). 

(’36) 23 AIR 1936 All 222 (237) : 58 AU 413 (SB). 
(’36) 23 AIR 1936 Cal 593 (608) (DB). 

(’36) 23 AIR 1936 Cal 145 (146). 

(’29) 16 AIR 1929 Cal 497 (503) : 56 Cal 367. 

(’21) 8 AIR 1921 Cal 397 (399) : 48 Cal 556 (FB). 
(’35) 22 AIR 1935 Mad 628 (634). 

(’32) 19 AIR 1932 Mad 8 (13) : 55 Mad 151 (DB). 
(’36) 23 AIR 1936 Nag 55 (60) (DB). 

(’32) 19 AIR 1932 Oudh 308 (310) : 8 Luck 156. 
(’30) 17 AIR 1930 Oudh 148 (159): 5 Luck 552 (FB). 
(’36) 23 AIR 1936 Rang 105 (106) : 14 Rang 146 
(DB). 

(’35) 22 AIR 1935 Sind 62 (64) : 28 Sind L R 366 
(DB). 

Also see Preamble Note 8. 

9. (’42) 29 AIR 1942 Bom 61 (63, 64) (DB). 

(’38) 25 AIR 1938 P C 130 (133, 134) :ILR (1938) 
2 Cal 295: 32 Sind L R 476:65 Ind App 158(PC). 
(’22) 9 AIR 1922 Cal 454 (456) : 49 Cal 721 (SB). 
(1902) 2 Ch D 585 (593), Jeremiah Ambler &. Sons 
•Ltd. v. Bradford Corporation. 

(’17) 4 AIR 1917 Cal 841 (843) : 43 Cal 95 (DB). 
(’29) 16 AIR 1929 Lah 593 (591): 10 Lah 596 (FB). 
(’32) 19 AIR 1932 All 494 (498) : 54 All 954 (FB). 
(’02) 24 All 532 (537, 538) (FB). 

(’90) 12 All 129 (137, 138) (FB). 

(’34) 21 AIR 1934 Cal 862 (863): 61 Cal 1047 (DI3). 
(’33) 20 AIR 1933 Cal 124 (126) : 60 Cal 571 (DB). 
(’27) 14 AIR 1927 Cal 474 (476) (DB). 

(’19) 6 AIR 1919 Cal 819 (822) : 46 G r al 199 (DB). 
(’37) 24 AIR 1937 Lah 507 (510) : I L R (1937) 
Lah 171 (I)B). 

(’13) 19 Ind Cas 239 (240) : 1913 Pun Re No. 79 
(DB). 

(’37) 24 AIR 1937 Mad 667 (670) : I L R (1937) 
Mad 841 (DB). 

(’19) 0 AIR 1919 Mad 972 (p79): 40 Mad 1040 (FB). 
’12) 13 Ind Cas 234 (236) : 5 Sind L R 190. 

(’ll) 9 Ind Cas 720 (721) : 4 Sind L It 214 (DB). 

10. (’30) 17 AIR 1930 All 263 (264). 

11. (’43) 30 AIR 1943 Bom 169 (174) (FB). (Court 
should not refuse to give effect to the plain and 
natural meaning of words used on some supposed 
reluctance of the enacting authority to interfere 
\vith individual liberties and vested rights.) 

( 42) 29 AIR 1942 All 394 (396) (FB). 


(’42) 29 AIR 1942 Lah 19 (26) : I L It (1942) Lah 
217 (FB). 

(’41) 28 AIR 1941 P C 109 (111, 112) (PC). 

(’41) 28 AIR 1941 F C 16 (24) : 1940 F C R 110 : 
I L R (1941) Kar (FC) 72 (FC). 

(’41) 28 AIR 1941 All 110 (112): I 1 R (1941) All 
77 (FB). 

(’40) 27 AIR 1940 Sind 97 (100): I L It (1940) Kt\r 
287 (DB). (Intention.) 

(’40) 27 AIR 1940 Sind 33 (37) : I L R (1940) Kar 
162 (DB). 

(’39) 26 AIR 1939 P C 4>7 (51) : 18 Pat 234: I L It 
(1939) Kar (PC) 123 : 66 Ind App 66 (PC). 

(’39) 26 AIR 1939 All 157 (157) : I L It (1938) All 
1001 (DB). 

(’37) 24 AIR 1937 Lah 504 (506) : ILR (1937) 
Lah 143 : (DB). (Courts have to administer law 
as they find it — They are not concerned with 
policy of administration or effect of particular 
legislation on any section of society.) 

(’37) 24 AIR 1937 Lah 558 (559). (Courts cannot 
gather the supposed intention of the Legislature 
from the debates or even the statement of objects 
and reasons when the language is plain.) 

(’37) 24 AIR 1937 Oudh 312 (317) (F15). 

(’26) 13 AIR 1926 Nag 432 (432). 

(’82) 5 All 121 (135) (FB). 

(1846) 4 Moo Ind App 179 (187): 6 MooP C 1 (PC). 

(’73) 1 Ind App 89 (104) (PC). 

(’24) 11 AIR 1924 Lah 513(514) : 5 Lah 147 (FB). 
(Wisdom or policy.) 

(’32) 19 AIR 1932 Pat 293 (295) : 12 Pat 46 (Sll). 
(Object of Legislature is immaterial unless it is 
stated to be guiding principle in interpretation.) 

(’36) 23 AIR 1936 All 222(238) : 58 All 413 (DB). 

(’25) 12 AIR 1925 Bom 505 (508) (DB). (Wisdom 
or policy.) 

(’68) 5 Bom II C R (OC) 55 (58). (Intention.) 

(’34) 21 AIR 1934 Cal 537 (510) (DB). (Do.) 

(’67) 8 Suth W R 3 (12) : 11 Moo Ind App75 (I‘C). 

(’38) 25 AIR 1938 Mad 263(264). (Courts cannot 
avoid giving effect to plain meaning merely be¬ 
cause the Legislature did not contemplate such a 
case when it drew up the Act in question.) 

(’35) 22 AIR 1935 Mad 628 (634). (Intention.) 

(’34) 21 AIR 1934 Mad 126 (129) : 57 Mad 362 
(DB). (Do.) 

(’16) 3 A I R 1916 Mad 1 (2) : 3s Mad 119 (FB). 
(Policy.) 

(’33) 20 AIR 1933 Pesh 3 (5). 

(’33) 20 AIR 1933 Pesh 69 (70) (Dll). (Intention ) 

(’28) 15 A I R 1928 Rang 326 (327) : 6 Rang 533. 

(Policy.) 

(’16) 3 A I R 1916 Sind 17 (19) : 9 Sind L li 126 
(DB). (Intention.) 

(’12) 13 Ind Cas 244 (219) : 5 Sind L R 155 (D11). 

(’ll) 12 Irnl Cas 646 (646, 647) : 5 Sind L R 54 
(DB). (Intention.) 

[.See also (1882) 22 Ch D 511 (517), Sutton v. 
Sutton. (You cannot cut down the words by 
reference to the general purview of the Act.)] 
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or the analogy of other enactments, 12 or the terms of the enactment being against general 
principles of law or equity, 13 or that giving effect to the words leads to absurdity or 
inconvenience or injustice 14 or that the law is different elsewhere. 15 Nor can the advantages 


12. (’ ll) 28 AIR 1941 Mad 713 (718) : ILR (1941) 
Mad 824 (DB). (English law not relevant in con¬ 
struing Indian Acts.) 

(’38) 25 A I R 1938 P C 152 (158) : ILR (1938) 2 
Cal 381: 32 Sind L R 502 : 65 Ind App 263 (PC). 

(’36) 163 Ind Cas 331 (334) : 62 Cal 612 (DB). 
(Considerations derived from English law upon 
which Indian statute may be based are irrelevant 
in construing latter Act.) 

(’99) 22 All 149 (159) : 27 Ind App 58 (PC). 

(’24) 11 AIR 1924 Cal 405 (408) : 51 Cal 62. 

(’34) 21 AIR 1934 Mad 75 (79) : 57 Mad 472 (DB). 
(Terms of Indian statute clear and unambiguous 
—Corresponding English law cannot be referred to ) 

(’32) 19 AIR 1932 PC 138 (140) : 59 Cal 1343 : 59 
Ind App 206 (PC). 

(’31) 18 AIR 1931 Bom 50 (53):50 Bom 110 (DB). 

(’25) 12 AIR 1925 Cal 116 (138) (DB). 

(’24) 11 AIR 1924 Cal 881 (884) (DB). 

(’33) 20 AIR 1933 Mad 791 (793). (Statutes which 
are frequently repealed, re-enacted or amended 
should not be construed by reference to language 
of similar legislation elsewhere.) 

(’38) 25 AIR 1938 Nag 292 (291) : ILR (1940) Nag 
190 (DB). b 

(’35) 22 A I R 1935 Nag 90 (101). (Court should 
examine language of the Act itself, without any 
reference to English law.) 

<*33) 20 A I It 1933 Rang 275 (277). (Provisions of 
an Act of one Provincial Legislature form a very 
poor guide to the construction of the provisions of 
the Act of another Provincial Legislature). 

I See (’87) 11 Bom 727 (732) (DB).J 

13. (’23) 10 AIR 1923 Mad 241 (244): 45 Mad 537 
(DB). (Equitable construction not allowed.) 

( 01) 11 Mad L Jour 91 (103) (DB). (International 
law contravened—Still. Act must be given effect to.) 

(’23) 10 A I It 1923 PC 211 (216) : 51 Cal 86 : 1 
Rang 637 : 50 Ind App 283 (PC). (Considerations 
of facility and practical importance are out of 
place.) 

(1900) 23 All 152 (156, 157) : 27 Ind App209(PC). 

(’32) 19 A I R 1932 P C 165 (167) : 60 Cal 1 : 59 
Ind App 283 (PC). 

C31) 18 AIR 1931 All 380 (381) : 53 All 580(DB). 

(’31) 18 AIR 1931 All 277 (291) : 53 All 334 (FB). 

(T9) 6 A I It 1919 Cal 989 (9911 (DB). 

(TO) 8 Ind Cas 364 (365) : 34 Mad 543 (DB). 

(’35) 22 A I It 1935 Sind 145 (175) : 28 Sind L R 
397. 

(’29) 10 AIR 1929 Sind 225 (226) : 24 Sind L R 
167 (DB). (Enactment being against equity.) 

(13) 19 Jn.l Cas 838 (810) : 6 Sind L It 250 (DB). 
[See aho (’23) 10 A I R 1923 Lah 529 (530). 

(Avoiding anomaly is no proper ground.) 

(T9) 6 A I R 1919 I* C 192 (193) (PC). (Public 
policy, question of, not relevant.)] 

14. (’-13) 30 Allt 1943 PC 76 (83) (PC). 

(’42) 29 A I R 1942 All 19 (24) : ILR (1912) All 
15 (FB). (Per Iqbal Ahmad, C. J.) 

(’42) 29 AIR 1942 All 153 (155) : ILR (1912) All 
171 (FB). 


(’42) 29 A I R 1942 Lah 19 (23) : ILR (1942) Lah 
217 (FB). (Per Din Mohammad, J., in Order of 
Reference to Full Bench.) 

(’41) 28 A I R 1941 Bom 327 (328) : I L R (1941) 
Bom 544 (DB). 

(’41) 28 AIR 1941 Mad 713 (718) : ILR (1941) Mad 
824 (DB). 

(’38) 25 AIR 1938 PC 130 (133, 134) : 65 Ind App 
158 : I L R (1938) 2 Cal 295 (PC). 

(’38) 25 AIR 1938 Pat 403 (408) : 17 Pat 632 (FB). 
(’03) 30 Cal 36 (76, 77) (DB). 

(’21) 8 Allt 1921 P C 240 (242) (PC). 

(’31) 18 AIR 1931 Cal 688 (690) : 58 Cal 510. 

(’32) 19 AIR 1932 All 494 (498): 54 All 954 (FB). 
(’31) 18 AIR 1931 All 162 (173) : 53 All 239 (FB). 
(’29) 16 AIR 1929 All 850 (854). 

(TO) 32 All 427 (440) (FB). 

(’34) 21 AIR 1934 Bom 74 (78) : 58 Bom 152 (DB). 
(Argument ad incotiveziicnli has always to be 
received with great caution.) 

(’29) 16 AIR 1929 Cal 141 (143). (Enactment to be 
interpreted as per the plain meaning of its words 
uninfluenced by considerations of justice.) 

(’31) 18 AIR 1931 Lah 87 (92) : 12 Lah 129 (FB). 
(TO) 7 Ind Cas 754 (757) : 34 Mad 1 (DB). 

(’32) 19 AIR 1932 Nag 105 (106) : 28 Nag L It 98. 
(It is not the function of the Court to make the 
law reasonable.) 

(’37) 24 AIR 1937 Pat 131 (132). (Court cannot 
refuse to comply with the provisions of a statute 
on the ground that inconvenience would bo caused 
by so doing.) 

(’29) 16 AIR 1929 Pat 731 (732) : 8 Pat 906 (DB). 
(Statute enacted for purposes of revenue should not 
bo examined as to its reasonableness in all even¬ 
tualities.) 

(’33) 20 AIR 1933 Pesh 3 (5). 

(’35) 22 AIR 1935 Sind 145 (175) : 28 Sind L R 
397. (Courts aro not concerned with desirability, 
utility or reasonableness of enactment.) 

(’28) 15 AIR 1928 Sind 1 (11) : 22 Sind L R 157 
(FB). 

(1892) 1 Q B 273 (290), Queen v. Judge of City 
London Court. 

[But see (’28) 15 AIR 1928 Sind 149 (158) : 22 
Sind L R 349 (FB). (Ordinary meaning to be 
modified to avoid absurdity, repugnance or in¬ 
consistency.) 

(’21) 8 AIR 1921 Cal 397 (399) : 48 Cal 556 (FB). J 

15. (’41) 28 AIR 1941 Pat 70 (83) : 20 Pat 223 
(DB). (Matter expressly governed by Indjan 
statute — Court cannot embark on examination 
of English law.) 

(’39) 26 AIR 1939 P C 63 (65) (PC). (Law of 
Ceylon not recognizing certain doctrine of Roman 
Law at date of passing of Ordinance. Section of 
Ordinance should not be interpreted as introduc¬ 
ing the Roman Law doctrine.) 

(’32) 19 AIR 1932 Mad 21 (21) (DB). 

(’37) 24 AIR 1937 Lah 507 (510) : I L R (1937) 
Lah 171 (DB). (Court cannot be influenced by 
English law on the subject.) 
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of liberal construction be balanced against the advantages of literal construction. 10 

The dourt’s function is, in fact, to say not what the Legislature meant or ought 
to have meant but what it has said that it meant. 17 It is always dangerous to para¬ 
phrase an enactment even if badly' worded 18 and no modification of the language to 
meet the intention can bo made 19 unless it is impossible to resist the conviction that 
the Legislature could not possibly have intended what its words signify and that the 
modifications thus to be made are mere corrections of careless language and really give 
the true meaning. 20 Where, however, the language of the enactment is not itself precise 
or is ambiguous or of doubtful import, or the question arises to what extent changes 
in the pre-existing law have been effected by any particular amendment, recourse may 
be had to extraneous considerations. 21 Thus, the provisions of the other statutes which 


ISce also (’43) 30 AIR 1943 Pat 73 (75) : 21 Pat 
794 (DB). (When the Court finds that the words 
of a section in an Act are quite plain, it should 
refuse to be guided by any extraneous considera¬ 
tion, such as the wording or effect of another 
section—Case under Bihar Act IX'of 1938.)] 

16. ('39) 26 AIR 1939 P C 47 (51,52): 18 Pat 234 
: ILR (1939) Kar (PC) 123 : 66 Ind App 66 (PC). 
(Where the words themselves declare the intention 
of the Legislature, it is inadmissible to consider 
the advantages or disadvantages of applying the 
plain meaning.) 

(’29) 16 AIR 1929 Oudh 526 (526) : 5 Luck 440. 
[See also (’23) 10 AIR 1923 Mad 114 (119) (DB). 
(A liberal construction can be adopted only where 
two constructions are possible but not otherwise.)] 

17. (’40) 27 AIR 1940 Lah 27 (28). 

(’31) 18 AIR 193i Lah 283 (287): 12 Lah 345 (FB). 
(Court not to scab policy or wisdom of the enact¬ 
ment.) 

(1879) 4 Q B D 245 (263), The Queen v. Bishop of 
Oxford. 

(1846) 4 Moo Ind App 179 (187) : 6 Moo PCI 
(PC). 

(1900) 27 Cal 724 (755) (DB). 

(’32) 19 AIR 1932 All 110 (111) : 54 All 1. 

(’30) 17 AIR 1930 P C 120 (126) (PC). 

(’35) 62 Cal 133 (142, 144) (DB). 

(’24) 11 AIR 1924 Cal 881 (882) (DB). (To read 
into a statute words which are not there is objec- 
tionertJle.) 

(’39) 26 AIR 1939 Lah 70 (72) : I L R (1939) Lah 
283 (FB). 

(’36) 23 AIR 1936 Lah 298 (299) (DB). 

(’33) 20 AIR 1933 Lah 492 (493) : 14 Lah 389 
(DB). 

18. (’91) 18 Cal 23 (30) : 17 Ind App 122 (PC). 

19. (’74) 21 Suth W R 318 (320) : 1 Ind App 167 
(PC). 

20. (’42) 29 AIR 1942 Pat 1 (27, 28) : 21 Pat 1 
(FB). 

(’40) 27 AIR 1940 All 500 (503): ILR (1940) All 681 
(DB). (Nothing is to be added to or to be taken 
away from a statute unless there are adequate 
grounds to justify the inference that the Legisla¬ 
ture intended something which it omitted to ex¬ 
press.) 

(’33) 20) AIR 1933 Mad 207 (211) : 56 Mad 177 
(DB). (Omission of a word in section—Careless¬ 


ness on the part of Legislature is not to be pre¬ 
supposed.) 

(’24) 11 AIR 1924 Bom 412 (416) : 48 Bom 625. 
(Modification of language to meet intention of 
statute legal.) 

(’01) 28 Cal 744 (747) (DB). 

(1894) 2 Q B 906 (911, 912), Wardens & Governors 
of Cholomeley School, Highgate v. Sewell. 

(’30) 17 AIR 1930 Cal 767 (769, 770) (DB). 

[See (’37) 24 AIR 1937 Sind 129 (143) : 32 Sind 
L R 567 (FB). 

(’89) 11 All 490 (504) (FB). (Construction which 
would have led to anomalous results which Legis¬ 
lature could not have intended, avoided.)] 

21. (’28) 15 AIR 1928 P C 16 (18) : 55 Ind App 
96 : 55 Cal 519 (PC). (Substantial changes in law 
pleaded—Pre-existing law should be looked to.) 
(’20) 7 AIR 1920 P C 181 (185) (PC). 

(’24) 11 AIR 1924 All 328 (335, 336) : 46 All 489 
(FB). (Comparison with old law is permitted in 
case of doubt.) 

(’99) 21 All 391 (396, 403) (FB). 

(’20) 7 AIR 1920 Bom 121 (127) : 44 Bom 986. 
(The Judge may infer that no change in the law 
is intended unless the contrary inference is neces¬ 
sary to be drawn owing to expediency or con¬ 
venience.) 

(’04) 6 Bom L R 131 (209, 210): 27 Bom 189 (DB). 
(Where language is doubtful, the practice of the 
Court and administrative convenience may be 
looked to.) 

(’36) 23 AIR 1936 Cal 593 (620) (DB). 

(’28) 15 AIR 1928 Cal 828 (830). 

(’25) 12 AIR 1925 Cal 34 (41) : 52 Cal 1 (DB). 

(’24) 11 AIR 1924 Cal 257 (272) (FB). (Historical 
survey is permissible only if there is a reasonable 
doubt.) 

(’22) 9 AIR 1922 Mad 491 (492) (DB). 

(’31) 18 AIR 1931 Oudh 22 (24) : 5 Luck 116 
(DB). 

(’30) 17 AIR 1930 Sind 287 (293):25 Sind LR 142 
(DB). 

[Sec (’36) 23 AIR 1936 Cal 64 (65) (DB). (There 
» are occasions when expressions used by Legisla¬ 
ture in subsequent enactments or amendments of 
law can be used for the purpose of interpreting 
earlier enactment and in giving effect to intention 
of Legislature, express, or implied, so far as tho 
particular provisions of the law are concerned ) 
(’30) 17 AIR 1930 P C 120 (121, 122) (PC).] 
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* re in pari materia ~ or the previous state of the law, 23 or the scope and intention of 
the Act,- may be considered in such cases. It is not, however, permissible to construe 
the provisions of one statute in the light of judicial decisions on another statute not in 
pari materia with the statute m question. 25 In cases of reasonable doubt as to the 


22. (’42) 29 AIR 1942 Lah 102 (103) : ILR (1942) 
Lah 349 (FB). ' 

(’41) 28 AIR 1941 Bom 85 (89) : ILR (1941) Bom 
191 (DB). (Similar words in two statutes with the 
same object—Same interpretation should be given.) 
(’41) 28 AIR 1941 Pat 465 (471, 472) : 20 Pat 280 
(DB). 

(’40) 27 AIR 1940 Cal 406 (410). 

(’39) 26 AIR 1939 All 403 (405, 412) : ILR (1939) 
All 647 (FB). (The provisions of the Civil Proce¬ 
dure Code are subject to the provisions of the 
Limitation Act—Both Acts are general Acts and 
are in pari materia.) 

(’39) 26 AIR 1939 Bom 221 (224, 225): ILR (1939) 
Bom 271. (Where the Acts deal with a similar 
subject, e. g., transfer, although not for the iden¬ 
tical purpose, it would not be improper to refer to 
the difference observed by the Legislature in the 
use of similar expressions.) 

(’25) 12 AIR 1925 Mad 248 (249) : 48 Mad 656 
(DB). (Decisions on the words “assets realised in 
the course of execution” occurring in S.73, C.P.C., 
were referred to for elucidating the meaning of 
“assets realised in the course of the execution” 
occurring in S. 51 (1), Provincial Insolvency Act.) 

(’80) 4 Bom 515 (526) (FB). 

(’77) 2 Bom 84 (89) (DB). (Such statutes should be 
read together as if they were one law, and inter¬ 
preted us consistently and harmoniously as their 
language will fairly admit.) 

(’99) 22 Mad 494 (502) (DB). 

(’25) 12 AIR 1925 Pat 1 (8) : 3 Pat 371 (FB). (For 
example the Limitation Act and the Civil Proce¬ 
dure Code ) 

(TO) 7 Ind Cas 196 (198): 32 All 351 : 37 Ind App 
124 (PC). (Oudh Laws Act and Oudb Land 
Revenue Act.) 

(’32) 19 AIR 1932 Oudh 210(216): 7 Luck 601 (FB). 
(’31) 18 AIR 1931 Pat 241 (246) : 10 Pat 670 (FB). 
(Per Jwula Prasad, J.) 

(’31) 18 AIR 1931 Sind 44 (46) : 25 Sind L R 310. 
(Presidency Towns Insolvency Act — English rul¬ 
ings on Bankruptcy Actshould be followed in inter¬ 
preting the Act when provisions and wording are 
same.) 

[Sec (1902) 1902 App Cas 474 (478) : 71 L J Cli 
781, Hilderv. Dexter.] 

[See also (’29) 16 AIR 1929 Cal 33 (36) : 56 Cal 
280 (DB).] 

23. (’ll) 28 AIR 1941 Mad 419 (452) : ILR (1941) 
Mad 699 (FB). (Per Veil' aturamana Rao, J., in 
Order of Reference.) 

(•40) 27 A I R 1940 P C 105 (109) : I L R (1940) 
Mad 599: ILR (1940) Ear (PC) 194 : 67 Ind App 
222 (PC). 

(’39) 26 A I R 1939 Bom 215 (218) : ILR (1939) 
Bom 320. (But a recent etutute must be construed 
according to its own terms when these are brought 
into controversy and not according to its historical 
origin or otherwise.) 


\ 


<’fS) 25 AIR 1938 Cal 97 (101) : ILR (1938) 1 Cal 
607 (DB). (Previous state of the law can be con¬ 
sidered provided the language is not strained un¬ 
duly to bring it within the supposed intention of 
the Legislature.) 

(’28) 15 AIR 1928 All 682 (683) : 51 All 459. 

(’27) 14 AIR 1927 Bom 278 (300): 51 Bom 516(FB). 
(’28) 15 AIR 1928 P C 16 (18) : 55 Cal 519 : 55 
Ind App 96 (PC). 

(’24) 11 AIR 1924 Cal 257 (272) (FB). 

(’24) 11 AIR 1924 All 328 (335) : 46 All 489 (FB). 
(’36) 40 Cal W N 1034 (1035) (DB). 

(’21) 8 AIR 1921 Cal 397 (399) : 48 Cal 556 (FB). 
('36) 23 AIR 1936 Rang 17 (19): 13 Rang 385 (DB). 

24. (’43) 30 AIR 1943 Lah 65 (68) (FB). 

C43) 30 AIR 1943 Lah 148 (154) (FB). 

(’41) 28 A I R 1941 Mad 558 (559) (DB). (Scheme 
of Act.) 

(’40) 27 A I R 1940 Bom 172 (177) : I L R (1940) 
Bom 225 (DB). 

(’39) 26 AIR 1939 All 328 (331). 

(’39) 26 A I R 1939 Cal 435 (451): ILR (1939) 2 
Cal 93 (FB). 

(’27) 14 AIR 1927 Bom 460 (461) : 51 Bom 809 
(DB). (Argument of inconvenience can be used in 
case of doubtful meaning.) 

(1891) 1 Ch 423 (430), lie Dick Lopes v. Hume- 
Dick. 

(’81) 3 Mad 271 (280, 287) (FB). (Proceedings of 
Legislature etc., may be considered.) 

(1879) 4 Q B D 245 (255). The Queen v. The 
Bishop of Oxford. 

(’24) 11 AIR 1924 All 328 (336) : 46 All 489 (FB). 
(Where a Section of an Act is capable of two in¬ 
terpretations.) 

(’34) 21 AIR 1934 All 388 (3S9) : 56 All 781. 
(Language of statute leading to absurdity and 
hardship—Object and intention may be considered.) 
(’99) 21 AH 391 (396, 397) (FB). 

(‘341 21 AIR 1934 Bom 213 (214) (DB). (Wording 
open to two possible constructions — That which 
appears to be real object of Act should be taken.) 
(’34) 21 A I R 1934 Cal 325 (326) : 60 Cal 1470. 
(The more literal construction of a statute ought 
not to prevail if it is opposed to the intentions of 
the Legislature as apparent from the statute and 
if the words are sufficiently flexible to admit of 
some other construction by which that intention 
can be better effectuated.) 

('84) 10 Cal 166 (184, 192, 193) (FB). 

(’18) 5 AIR 1918 Pat 398(407): 3 Pat LJourl (FB). 
(T4) 1 A I R 1914 Low Bur 15 (19) : 7 Low Bur 
Rul 306 (DB). 

(T4) 25 Ind t as 594 (595) (DB) (Oudh). 

25. (’41) 28 AIR 1941 Pat 465 (471, 472) : 20 Pat 
280 (DB). 

(’40) 27 AIR 1940 P C 105 (110) : ILR (1940) 
Mad 599 : 67 Ind App 222 : ILR (1940) Kar (PC) 
194 (PC). (Decisions on other statutory provisions 
are not of material assistance in construing 
terms of a particular statute, except in so far as 
general principles of construction are laid down.) 
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expression contained in a penal provision, the benefit of doubt must be given to the 
subject. 26 • 

Subject to the board principles mentioned above, the following general rules of 
interpretation of statutes should also be borne in mind in construing the provisions of 
the Code : 


(1) . Where an Act, such as the Code, is divided into sections and rules, the 
sections must be taken to lay down general principles and the rules as providing the 
machinery or the means of applying them. 27 

( 2 ) . Where the language of an enactment is difficult and ambiguous, the Court 
may, for its assistance in its construction, refer to rules made under the provisions of 
the Act, especially where such rules are, by the statute authorising them, directed to be 
read as part of the Act. 28 But where rules are framed under a power given by the 
enactment such rules cannot govern or control the words of the enactment, 20 though 
in case of a conflict between such rules and a bye-law, the rule prevails over the 
bye-law. 30 


(’36) 23 AIR 1936 Bom 49 (51) : GO Bom 232 (DB). 
(Even though the actual phrase in the several 
Acts may be the same.) 

(’35) 22 A I R 1935 Lah 570 (586) : 16 Lah 829 
(FB). (Reference to English Rulings bearing on 
English statutes.) 

(’24) 11 AIR 1924 Mad 217 (219) : 46 Mad 736 (DB). 
(’03) 30 Cal 36 (76) (DB). (Cases decided under the 
English statute cannot be referred to in construing 
Indian enactments unless the English statute and 
the Indian Act are in pari materia.) 

(’97) 25 Cal 346 (352) (DB). 

('32) 19 AIR 1932 All 293 (307) : 54 All 646 (FB). 
(’36) 23 AIR 1936 All 239 (251) : 58 All 505(DB). 
(Stamp Act and Registration Act are not in pari 
materxa.) 

('36) 23 AIR 1936Cal 593 (617) (DB). (Applicability 
of decision to different statute — Authority is of 
little value.) 

(’36) 23 A I R 1936 Lah 301 (303). (It is always 
more or less dangerous, when discussing authorities 
on a particular provision of law to cite cases upon 
entirely different provisions of law by way of mere 
analogy.) 

[See (*35) 22 AIR 1935 P C 143 (146) : 14 Pat 
552 (PC). (Income-tax Act of one country not to 
be construed in the light of decisions on income- 
tax legislation of another country.)) 

[See also (’36) 23 AIR 1936 Nag 278 (279) : ILR 
(1937) Nag 108. (Tendency on the part of the 
Subordinate Courts of the Central Provinces to 
take recourse to the decisions of the Allahabad 
High Court in matters specifically provided for by 
any local enactments of the C. P. deprecated.)] 
26 (’35) 22 AIR 1935 Sind 102 (104): 29 Sind L R 
19 (DB). 

(’31) 18 AIR 1931 Lah 283 (285) : 12 Lah 345 
(DB). (Reasonable construction should be put.) 
(’27) 14 AIR 1927 Lah 338 (340) : 8 Lah 320 
('32) 19 AIR 1932 Nag 174 (176, : 28 Nag L R 302. 
(’30) 17 AIR 1930 All 265 (267) : 52 All 568 ( FB). 
(Principle is applicable to fiscal statutes as well.) 


(’39) 26 AIR 1939 Lah 81 (85) (FB). 

(’30) 1930 Mad W N 249 (280) (SB). 

(’36) 23 AIR 1936 Nag 55 (62) (DB). 

\See (’31) 18 AIR 1931 Sind 146 (149) : 25 Sind 
L R 230 (DB).] 

C See also (’31) 18 AIR 1931 Mad 177 (179) : 54 
Mad 75 (DB).] 

27. (’17) 4 AIR 1917 Cal 657 (658) : 43 Cal 148 
(DB). (Sections create jurisdiction, while rules 
indicate the mode in which they are to be exer¬ 
cised.) 

(’14) 1 AIR 1914 Cal 163 (164) : 41 Cal 10S (DB). 
(Rules restrict sections.) 

(’17) 4 AIR 1917 Cal 44 (46) : 44 Cal 929 (FB). 
(View that rules restrict sections is dissented from 
at page 47 by Mookerjee, J.) 

ISee (’34) 21 AIR 1934 Sind 110 (111) (DB). 
(The rules framed under an Act shall be consis¬ 
tent with the Act—Courts cannot put a forced or 
unnatural construction upon the language of the 
Act in order to bring it into conformity with a 
rule.)] 

28. (’37) 24 AIR 1937 Mad 481 (483) : ILR (1937) 
Mad 1023. 

[See also (’31) 18 AIR 1931 Lah 320 (323, 331) 
(l'B). (Per Addison, J.—Departmental instruc¬ 
tions issued on the working of Act may be refer¬ 
red to—Per Tek Chand, J. Contra.)] 

[But see (’26) 13 AIR 1926 Cal 856 (858) : 53 
Cul 615 (DB). (Bengal Ce63 Manual oannot be 
looked at for construing Bengal Cess Act.)] 

29. (’42) 29 AIR 1942 Sind 65 (71) ; ILR (1942) 

Kar 127 (SB). ' 

(’36) 23 AIR 1936 Pesh 57 (59) (DB). 

[See also (*39) 26 AIK 1939 Sind 293 (294) • ILlt 
(1939) Kar 779 (DB). (Statutory rules framed 
under Act must be interpreted with tue section 
under which they are made.)] 

30. (’38) 25 AIR 1938 Lah 8 (10) (DB). 
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(3). Where two constructions are possible, a section should be construed so as 
to avoid inconsistency of meaning, 31 or the making of a word, clause or sentence either 
superfluous or insignificant. 32 It may be noted that a section which is clear in itself 
will be affected by previous or succeeding sections, only when those sections are capable 
of an interpretation w'hich is repugnant to or startling in juxtaposition with the section 
in question. 33 In other words, the statute should be examined as a self-contained unit, 
the different sections being considered simultaneously in view of each other. 34 It 


31. (’42) 29 AIR 1912 Lab 114 (117): ILR (1942) 
Lab 364 (FB). (That alternative is to be chosen 
which will be consistent with the smooth work¬ 
ing of the system which the Btatute purports to 
regulate.) 

(’40) 27 AIR 1940 Nag 39 (42) : ILR (1940) Nag 
141 (FB). 

(’27) 14 AIR 1927 Mad 1G3 (164) : 50 Mad 300 
(DB). 

(’17) 4 AIR 1917 Mad 958 (960): 40 Mad 529(SB). 
('28) 15 AIR 1928 Lah 609 (613): 9 Lah 701 (FB). 
(’32) 19 AIR 1932 Bom 427 (428) : 56 Bom 264 
(DB). 

(’24) 11 AIR 1924 Bom 219 (225, 226) : 48 Bom 
214 (FB). 

(’33) 20 AIR 1933 Cal 443 (445) : 60 Cal 100S 
(DB). 

( 32) 19 AIR 1932 Cal 753 (757) : 60 Cal 364 (DB). 
(’32) 19 AIR 1932 Cal G99 (700, 701): 60 Cal 233. 
(’09) 1 Ind Cas 447 (449) : 36 Cal 115 (DB). 

(’31) 18 AIR 1931 Lah 353 (359) : 12 Lah 604 
(DB). 

(’31) 18 AIR 1931 Lah 476 (479) : 12 Lah 635 
(DB). 

(’32) 19 AIR 1932 Mad 336 (342) : 55 Mad 671 
(DB). 

(’29) 16 AIR 1929 Mad 43 (44): 52 Mad 337 (DB). 
(’14) 1 AIR 1914 Mad 258 (260) : 37 Mad 119 
(DB). 

(’33) 20 AIR 1933 Nag 193 (197): 29 Nag L R 278 
(FB). 

(16) 3 AIR 1916 Omlh 79 (81) (DB). 

(’13) 19 Ind Cas 347 (347. 348) : 16 Oudh Cas 5. 
(’35) 22 AIR 1935 Pesh 69 (71) (DB). 

(’28) 15 AIR 1928 Sind 149 (159) (FB'. 

(’27) 14 AIR 1927 Sind 173 (173) (DB). 

[ See (*35) 22 AIR 1935 Lah 492 (498) : 16 Lah 
280 (DB). (Words having more than one meaning 
—Context should be seen.) 

(1879) 1 Q B D 245 (255), The Queen v. 

Bishop of Oxford. (Meaning of the words must 
be sought in the context of the particular enact¬ 
ment or in other sections of the statute.)) 

[SYe aho (’40) 27 AIR 1940 Mad 674 (G75). (Where 
a section primarily intended to apply to suits is 
also to be applied to appeals, the ordinary canon 
of construction is that necessary changes in the 
wording should be made so as to make tliesectiou 
good sense.) 

( is) r, AIR 1918 Pat 103 (105): 3 l’at L Jour 581 
(FB). (That construction is to be accepted which 
will avoid consequences which the Legislature 
did not intend to bring about.)) 

3 2. (’42) 29 AIR 1942 Bom 191 (193) : ILR 
(1942) Bom 287. 

(•40) 27 AIR 1940 Cal 47 (50) : ILR (1940) 1 Cal 
' 168 (DB). 


(’05) 28 Mad 466 (471) (FB). 

(’09) 4 Ind Cas 801 (802) : 5 Nag L R 189. 

(’30) 17 AIR 1930 Sind 265 (279) : 24 Sind L R 
277 (FB). 

(’26) 13 AIR 1926 All 653 (656) (DB). (Construc¬ 
tion of two contiguous sections.) 

(’25) 12 AIR 1925 Cal 1 (3) : 52 Cal 275 (FB). 
(’18) 5 AIR 1918 Mad 921 (923) (DB). 

(’38) 25 AIR 1938 Nag 180 (181): ILR (1940) Nag 
441. (Law must be interpreted in away which will 
not render oDe of its provisions entirely nugatory.) 
(’34) 21 AIR 1934 Oudh 145 (148) : 9 Luck 670 
(DB). 

(’32) 19 AIR 1932 Oudh 63 (64, 65) : 7 Luck 350 
(DB). 

(’36) 23 AIR 1936 Sind 175 (178) : 29 Sind L R 
410. 

33. (’32) 19 AIR 1932 Mad 391 (395) : 55 Mad 
903 (FB). 

[See (’35) 22 AIR 1935 Oudh 427 (428, 429) : 11 
Luck 289 (DB). (Certain words not found in the 
statute held as ‘‘understood 1 ’ in order to avoid 
inconsistency between two provisions of the sec¬ 
tion.)] 

34. (’42) 29 AIR 1942 Pat 1 (27) : 21 Pat 1 (FB). 
(’41) 28 AIR 1941 Sind 221 (222) : ILR (1941) 

Kar 431 (DB). 

(’39) 26 AIR 1939 Pat 392 (396): >18 Pat 404 (DB). 

(Construction avoiding conflict to be adopted.) 
(’36) 23 AIR 1936 Lah 545 (545, 546) : 17 Lah 
531 (DB). (Restrictive legislation — Construction 
though strict must be harmonious.) 

(’29) 16 AIR 1929 All 421 (425) : 51 All 780 (DB). 
(’27) 14 AIR 1927 Bom 474 (475) : 51 Bom 771 
(DB). 

(-27) 14 AIR 1927 Nag 132 (133): 23 Nag L R 20. 

(Inconsistency in the meaning to be avoided.) 

(’23) 10 AIR 1923 Mad 609 (614) : 46 Mad 449 
(FB). (Per Devadoss, J.) 

(’22) 9 AIR 1922 Bom 247 (252) : 46 Bom 663 
(FB). 

(’20) 7 AIR 1920 Pat 428 (429) : 5 Pat L Jour 58. 
(1900) 3 Oudh Cas 325 (327) (DB). 

(18SG) 11 App Cas 286 (291) : 55 L J Q B 417, 
Turquand v. Board of Trade. 

(’14) 1 AIK 1914 Low Bur 15 (19) : 7 Low Bur 
Rul 306 (DB). 

(’32) 19 AIR 1932 Cal 699 (700) : GO Cal 233. 

(’32) 19 AIR 1932 P C 168 (171) : 56 Bom 313 : 
59 Ind App 258 (P C). (Terms of a composite 
enactment not to be considered separately.) 

(’20) 7 AIR 1920 P C 181 (184. 185) (PC). 

(’31) 18 AIR 1931 All 49 (50): 53 All 233. (Effect 
must be given to every part of the statute.) 

(’32) 19 AIR 1932 Bom 427 (428): 56 Bom 264 
(DB.) 

(’32) 19 AIR 1932 Bom 210 (211). 
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follows from this that where two remedies or two procedures are provided for, one must 
not be taken as operating in derogation of the other. 36 

(4). Everything is to be taken as permissible unless there is some prohibition 
against it. 3 ' 1 In the case of consolidating statutes, like the Civil Procedure Code, the statute 
itself must be consulted in order to find the authority or the prohibition. 37 

(">). Where the statute is not clear, reasonable construction should be adopted. 38 


(’09) 1 Ind Cas *280 (*281) (Bom). 

(’36) 23 AIR 1936 Cal 506 (51*2) : I L R (1937) 1 
Cal 25 (F B). (Construction, though not strictly 
grammatical, must be consistent with the Act in 
all its parts.) 

(’33) 20 AIR 1933 Cal *283 (283, 284):60 Cal *289 
(DB). (Scope and significance of any passage in 
an Act may be found out also on comparison of 
the same with other parts of the same statute.) 

(16) 3 AIR 1916 Cal 136 (143) : 43 Cal 790 (DB). 

(•96) 23 Cal 738 (751, 752) (FB). (Bank of England 
v. Vagliano, L R (1891) App Cas 107 relied on.) 

(’37) 24 AIR 1937 Lah 912 (912). 

(’ll) 1 AIR 1914 Lah 511 (51*2) : 1915 Pun Rc 
No. 20. (Construction is to be made of all the 
parts together and not of one part only by itself.) 

(’33) 20 AIR 1933 Nag 193 (197, 199, *200) : 29 
Nag L R *278 (F B). 

(’ll) 12 Ind Cas 364 (36s) : 7 Nag L R 136. 

(’ll) 12 Ind Cas 357 (358) : 7 Nag L R 130. 

(’35) 22 AIR 1935 Oudh 313 (315) : 11 Luck 116 
(DB). (Various provisions should be construed so 
as to make them consistent.) 

(’35) 22 AIR 1935 Pat 492 (491). (Construction 
should be harmonious.) 

(’35) 22 AIR 1935 Pat 342 (345): 14 Pat 785 (SB). 
(Other parts of Act throwing Jight on intention of 
Legislature can be considered when interpreting 
uriy provision.) 

(’38) 25 AIR 1938 Sind 1 (5) : 32 Sind L R 185 
(F B). (It is a wcll-recognised canon of construc¬ 
tion that the more literal construction ought not 
to prevail if it is opposed to the intention of the 
Legislature as apparent from the statute and if 
the words are sufficiently flexible to admit of some 
other construction by which the intention will be 
better appreciated.) 

[See (’35) 22 AIR 1935 All 916 (952):5s All 261 
(FB). (Per Thom, J.) 

(’35) 22 AIR 1935 Bom 402 (403) : 60 Bom 55 
(I* B). (It may sometimes be necessary to do 
violence to the language used in a particular part 
of the statute in order to give effect to the enact¬ 
ment as a whole.) 

(’36) 23 AIR 1936 Cal 593 (619) (Dll). 

* 33 * ( DB ) 1 ] 1 * 1923 I{aDg 71 ( 7: *) :11 Low IJlu ' Kul 
[See also (’36) 23 AIR 1936 Nag 55 (58) (DB). 
(fhc best and the least dangerous method of 
interpreting any enactment is to take the words 
used in it as a guide to the discovery of the 
intention of tho Legislature.)) 

35. (’40) 27 AIR 1940 Nag 101 (106). (Right ot 
appeal expressly conferred by S. 104, C. P. C., fol¬ 
lowed by S. 105 which confers additional rights in 
certain cases— Held S. 105 which i3 an enabling 


section cannot be read us taking away rights 
already conferred by S. 104.) 

(’86) 8 All 354 (361) (FB). 

(’76) *2 Cal 114 (116) : 25 Suth W It 304 (305). 
(’*2*2) 9 AIR 1922 P C 17 (19) : 44 All 185:49 Ind 
App 60 (PC). 

(’33) 20 AIR 1933 All 230 (230) : 55 All *241 (DB) 
(’27) 14 AIR 1927 All 346 (348). 

(’*27) 14 AIR 1927 Mad 602(602,G03):50 Mad 845. 

( 26) 13 AIR 1926 Nag 491 (492). (Evidence Act, 
S. 115, cannot override substantive law such as 
Contract Act, S. 11.) 

36. (’89) 11 All 267 (287) (FB). (l’cr Mahmood, J.) 
r*25) 12 AIR 1925 Mad 42 (44) : 48 Mad 494. 

(’82) 5 All 163 (172) (FB). (Per Mahmnod, J.; 

Followed in 37 Cal 399.) 

(’36) *23 AIR 193G Nag 55 (61) (DB). (Law is 
always subject to evasion in the sense that there 
is no obligation not to do what the Legislature 
has not really prohibited and it is not evading an 
Act to keep outside it.) 

[See (’35) 22 AIR 1935 Mad 755 (761). (The 
general principle that whore an Act confers 
jurisdiction, it impliedly also grants the power 
of doing all such acts or employing such means 
as are essentially necessary to its execution can¬ 
not override the more particular provisions of 
the Act which define the powers.)] 

37. (’89) 11 All 267 (288) (FI3). 

38. (’42) 29 AIR 1942 Oudh 39 (44, 45):17 Luck 
5*2 (1)B). (Law not clear — Court can rely on 
maxim "argumentum ah inconvenienti plurium 
valet in lege".) 

( *«) AIU 19J1 1’ C 16 (31) : I Jj R (1941) Kar 
(PC) rl : 1940 F C R 110 (FC). 

(’38) 25 AIR 1938 Bom 427 (429) (DB) 

(’38) 25 AIR 1938 Cal 51 (06) : 1 L R (1938) 1 
Cal 290 (DB). ’ 

(’38)25 AIR 1938 Lah 698 (700) : J L R (1938) 
Lah 417 (DIi). (Thus, in O. 3, R. 4, sub-r. (1) 
“act” was held to include “apply”.) 

(’35) 22 AIR 1935 Rang 181 (183) : 13 Rang 130 
(DB). (Words of a statute should be given a 
sensible meaning if possible.) 

(’27) 11 AIR 1927 Mad 826 (829) (DB). (A Court 
is entitled in case of doubt to reject an alternative 
winch must, lead to undesirable, if not anoinal 
ous, results.) 

(’22) 9 AIR 1922 Bom *257 (260):46Bom 470 (DB) 

( 07)9 Bom L R 363 (366) (DIi). (So as not to 
create a casus oimssus by interpretation save in 
some case of strong necessity) 

C9H) 25 Cal 571 (578) (DB)! ' (I„ i„( orpreth „ 
statute, to meet the obvious intention of the 
Legislature, a construction may be put upon ir 
which modifies the meaning of the words and 
even the structure of the sentence.) 


1CPC. *2. 


18 [Pre N 7 j 


PREAMBLE 


In the case of ambiguity that meaning should be preferred which is more in accord with 
justice and convenience. 31 * A construction which leads to an absurd result, 40 or unjust 
consequences entailing hardship, 41 or produces injustice, 42 or defeats the object of the Act 
itself 43 should, if possible, be avoided. 


(’21) 8 AIR 1921 P C 240 (242) (PC). 

032) 19 AIR 1932 Cal 236 (240) : 59 Cal 40 (DB). 
(’31) 18 AIR 1931 P C 24 (26) (PC). 

1*36) 23 AIR 1936 All 576 (578): 58 All 1064 (FB). 
(Two interpretations possible—Interpretation most 
consistent with reason, comnionsense and con¬ 
venience prevails.) 

(’29) 16 AIR 1929 All 750 (750) : 51 All 996. 

(’28) 15 AIR 1928 All 207 (210) : 50 All 625 (FB). 
(’27) 14 AIR 1927 All 50 (51) : 49 All 240 (DB). 

( ’88) 10 All 223 (234) (FB). 

(’19) 6 AIR 1919 Cal 551 (569) : 45 Cal 343 (FB). 
(Intention of the statute must be gathered from 
the language used in the particular statute.) 

(’81) 7 Cal 127 (130, 132). (But where the terms 
of an Act are clear and plain, it is the duly of the 
Court to expound it a9 it stands.) 

(’39) 26 AIR 1939 Lah 81 (85) (FB). 

(’36) 23 AIR 1936 Pat 393 (394): 15 Pat 394 (DB). 
(•26) 13 AIR 1926 Sind 1 (3) : 20 Sind L K 34 
(FB). (The law does not favour legal and strained 
intendments, when over-minute precision may 
confound legal certainty.) 

[See (’26) 13 AIR 1926 Nag 253 (254). (Meaning 
is to be sought from such conjectures as are drawn 
from the words alone or something contained in 
them.)] 

[See (ilui (1863) 8 L T 44 (46) : 142 R R 139 : 
11 W R (Eng) 739 : 33 L J Ch 411, Biddulph 
v. St. (ieorge's Vestry. (Construction leading to 
abuse of powers not to be placed.)] 

39. (’38) 25 AIR 193S 1* C 130 (133) : I L R 
(1938) 2 Cal 295 : 65 Ind App 158 : 32 Sind L R 
476 (PC). 

[See (1886) 31 Ch D 402 (407) : 55 L J Ch 294 : 
54 I, T 100 : 34 W R (Eng) 332, Reid v. Reid.J 


40. (’43) 30 All? 1943 Lah 148 (154) (FB). 

(•42) 29 AIR 1942 Bern 191 (193) : I L R (1942) 
Bom 287. 

(’42) 29 AIR 1942 Lah 114 (117) : I LR (1942) 
Lah 364 (FB). (Two constructions possible — 
That alternative is to be rejected which will intio- 
■ luce absurdity, uncertainty, friction or confusion 
in the working of the system.) 

( 42) 29 AIR 1942 Lab 257 (259) (SB). 

(’41) 28 AIR 1941 Cal 540 (541) : I L R (1941f2 
Cal 73. (Narrower construction possible uud not 
entailing those results—Broad construction should 
not be given.) 

( 40) 27 AIR 1940 Mud 62 (65). (Language of 
statute in its grammatical meaning leading to 
absurdity and injustice — Construction modifying 
meaning of words and sentence may be put up- 


( 28(Vo AIR 1928 Lab 325(329): 9 Lah 6 49 (l)B). 

(Anomaly.) v 

(-27) 14 AIR 1927 Cal 415 (416) (DB). 
i 27) 14 AIR 1927 Mad 166(169): 50 Mad 239(DB). 
(••>7) 14 AIR 1927 Nag 68 (70) : 23 Nag L R 9. 


(1883) 22 Ch D 511 (518) : 52 L J Ch 333 : 43 
L T 95 : 31 W R (Eng) 369, Sutton v. Sutton. 
(’28) 15 AIR 1928 Mad 571 (577) (DB). 

(’32) 19 AIR 1932 Cal C99 (700, 701) : 60 Cal 233 
(DB). 

(’21) 8 AIR 1921 Cal 397 (399) : 48 Cal 556 (FB). 
(’31) 18 AIR 1931 Lah 353(359): 12Lah604 (DB). 
(’28) 15 AIR 1928 Mad 746 (755) (DB). 

(’38) 25 AIR 1938 Nag 91 (92). 

(’33) 20 AIR 1933 Sind 151 (154) : 27 Sind L R 
121 (FB). 

(’28) 15 AIR 1928 Sind 149 (158) : 22 Sind L R 
349 (FB). 

(’26) 13 AIR 1926 Sind 81 (83 : 20 Sind L R 238. 
(Two constructions possible — One leading to 
absurdity to be rejected.) 

41. (’42) 29 AIR 1942 Lah 257 (259) (SB). 
t’42) 29 AIR 1942 Pat 1 (14) : 21 Pat 1 (FB). 

(’40) 27 AIR 1940 Mad 62 (65). 

(’30) 17 AIR 1930 Mad 200 (205):52 Mad 866 (DB). 
(’22) 9 AIR 1922 Bom 257(260): 46 Bom 470(DB). 
(’22) 9 AIR 1922 Nag 89 (93, 94) (FB). 

( 02) 27 Bom 23 (30) (DB). (Argument drawn from 
inconvenience is forcible in law.) 

(’76) 1 All 311 (315) (FB). 

(’31) 18 AIR 1931 Pat 285 (291): 11 Pat 112 (DB). 
(’34) 21 AIR 1934 All 626 (639) (FB). 

42. (’43) 30 AIR 1943 Lah 148 (154) (FB). 

(’42) 29 AIR 1942 Cal 476 (477) : I L R (1942) 2 
Cal 389 (DB). 

(’42) 29 AIR 1942 Lah 257 (259) (SB). 
t’41) 28 AIR 1941 Bom 327 (328) : I L R (1941) 
Bom 544 (DB). 

(’ll) 28 AIR 1941 Cal 353 (356) (DB). (Courts 
should act upon the view that injustice could 
not have been intended, unless the intention bad 
been manifested in express words.) 

(’41) 28 AIR 1941 Cal 432 (433). (Do.) 

(’40) 27 AIR 1940 Mad 62 (65). 

(’38) 25 AIR 1938 Cal 51 (66) :ILR (1938) 1 Cal 
290 (DB). 

(’38) 1938 Nag L Jour 141 (143). (Two construc¬ 
tions possible — One leading to obvious injustice 
should be avoided.) 

(’27) 14 AIR 1927 Mad 166 (169) :50 Mad 239 (DB). 
(’22) 9 AIR 1922 Bom 257 (260) : 46 Bom 4701DB). 
(’20) 13 AIR 1926 All 617 (622) : 49 All 8 (FB). 
(•38) 25 AIR 1938 Bom 484 (488) : I L R (1939) 
Bom 53 (FB). 

(’33) 20 AIR 1933 Bom 358 (361): 57 Bom 61G(DB). 
(•31) 18 AIR 1931 Lah 353 (359): 12 Lab 604 (DB). 
(•35) 22 AIR 1935 Nag 168 (170): 31 Nag LR 386. 

43. (*43) 30 AIR 1943 Lah 65 (68, 78) (FB). (A 
beneficial construction should be placed when this 
appears to be consonant with its obji-ot.) 

(’42) 29 AIR 1942 Lab 257 (259) iSB). 

(’41) 28 AIR 1941 All 110 (112) :I LR (1941) All 
77 (FB). 

(’41) 28 AIR 1941 All 243 (249, 275): ILR (1941) 
All 471 (FB). (Court must primarily adhere to 
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(G). Words operating in derogation of the rights of the subject 44 or imposing 


literal interpretation of words used— Such adher¬ 
ence destroying object of enactment and leading 
to anomalies and absurdities—Conversion of ‘and’ 
into ‘or’ is permissible.) 

(’40) 27 AIR 1940 Cal 406 (411). (This principle 
applies with equal force to interpretation of statu¬ 
tory rules.) 

(’39) 26 AIR 1939 Cal 435 (451) : I L R (1939) 2 
Cal 93 (FB). (Conflict between two part 3 of 
statute — Part agreeing with governing intention 
of Legislature should be given effect to—Govern¬ 
ing intention should be taken from sections and 
not rules made thereunder.) 

(’37) 24 AIR 1937 Bom 275 (278) : I L R (1937) 
Bom 655 (FB). 

(’36) 23 AIR 1936 Sind 138 (139): 30 Sind L R 8S. 
(’28) 15 AIR 1928 Bom 104 (105). 

(’25) 12 AIR 1925 Mad 248 (249):4S Mad656(DB). 
(’18) 5 AIR 1918 Pat 103 (105) : 3 Pat L Jour 
581 (FB). (Defence of India Act.) 

(1884) 12 Q13D 224 (229) : 53 L J Q B 165 : 50 
L T 312 : 32 W R (Eng) 452, Hough v. Windus. 
(Where the words admit of it, that interpretation 
which makes them more officious with respect to 
the clear and ascertained policy of the statute, or 
purpose of the instrument is to be preferred to 
that which makes them less so.) 

(1860) 2 L T (NS) 748 (753, 755) : 8 H L C 594 : 
31 L J Ch 9 : 125 R R 286, Jeffries v. Alexander. 
(An Act mu3t be so construed that an attempt to 
evade it would be defeated.) 

(’31) 18 AIR 1931 All 727 (732) : 51 All 154 (FB) 
('ll) 10 Ind Cas 787 (789) (Low Bur). 

(’26) 13 AIR 1926 All 617 (622) : 49 All 8 (FB). 
(’26) 13 AIR 1926 Cal 927 (934) : 53Cal 492JDB) 
(’12) 17 Ind Cas 370 (370) : 8 Nag L li 147 

(’32) 19 AIR 1932 Oudh 210 (211) : 7 Luck 601 
(FB). 

(’09) 4 Ind Cas 145 (154) : 12 Oudh Cas 323 (I)B). 

^ (DBjf 0 1913 Rang 68 (69) : 11 Rang 182 

C33) 20 AIR 1933 Sind 151 (154) : 27 Sind L R 

121 (FB). (Words nullifying a statute can be 
ignored.) 

(’20) 12 AIR 1925 Sind 90 (93) : 17 Sind L It 273. 
(1881) 6 App Cas 114 (122), Caledonian Railway 
Co. v. N. B. Railway Co. 

4 /thio?W 26 ^ IR 1939 Bora 305 ( ;i07 ) : I L It 
(1939) Bom 586 (FB). 

(’39) 26 AHt Pj-ia Cal 614 (615). (Purporting to 
limit the rights of the subject.) 

(’37) 24 AIR 1937 Bom 266 (271) (DB). 

(’36) 23 AIR 1936 Sind 114 (118): 30 Sind L R 59. 
(Provision restricting access to civil Court should be 
strictly construed.) 

(’27) 14 AIR 1927 Lab 276 (277). (Penal statutes 
must be strictly construed.) 

Will 14 AIR 1927 Mftd !66 (169): 50Mad239(DB). 

(DB) 11 AIU 1927 MUd 1035 (1036 ) : 51 Mftd 76 

<’H2) 9 AIR 1922 Bom 257 (259) : 46 Bom 470 
UJd). 

V, 29 ' 9AIR 1922 Cal 194 (196) : 49 Cal 1014 (DB). 

( 20) 7 AIR 1920 Low Bur 132 (133). 


(1917) 1917 App Cas 260 (274): 86 L J K B 1119 : 

116 L T 417, Ilex v. Halliday. 

(’16) 3 AIR 1916 All 104 (105) : 38 All 339 (DB). 
(’90) 14 Bom 180 (184) (DB). 

(1882) 7 App Cas 178 (188) : 51 L J 1‘ C 43 : 46 
L T 351, Western Counties Rly. Co. v. Windsor 
A Annapolis Rly. Co. 

(’28) 15 AIR 1928 Rang 87 (94) : 5 Rang 722 
(’86) 8 All 354 (361) (FB). 

(’34) 21 AIR 1934 P C 36 (40) (PC). 

(’28) 15 AIR 1928 P C 287 (290) (PC). (Person 
aggrieved is entitled to compensation unless 
expressly deprived.) 

(’21) 8 AIR 1921 P C 224 (227) (PC). (Intention to 
alienate private rights without compensation should 
not be imputed to the Legislature, unless expressed 
in clear terms.) 

(’27) 14 AIR 1927 All 599 (600) (DB). (Penal 
statute must be strictly construed ) 

(’13) 35 All 24 (20) (DB). 

1931 Bom 595(506): 55 Bom 161 (DB). 

( 25) 12 AIR 1925 Bom 458 (162). 

(’90) 14 Bom 331 (352) (D13). (Law must not be 
strained against individuals ) 

(’33) 20 AIR 1933 Cal 280 (282): 60 Cal 742 (DB) 
(’31) 18 AIR 1931 Cal 642 613 : 59 Cal 19 ( 

(’29) 16 AIR 1929 Cal 133 (134). 

('25) 12 AIR 1925 Cal 116 (139) (DB) 

(’87) 14 Cal 67 (87) (FB). 

(’32) 19 AIR 1932 Lab 597 (599). 

( mm 8 M IK 1931 Bah 176 ( 179 ) : Lah 635 

(DU). (In case of doubts or ambiguity, the con¬ 
struction must be in favour of the personal liberty 
of the subject.) J 

(’31) 18 AIR 1931 Lah 79 (80) : 12 Lah 275 (DB) 

<’ 39 > 17 AIR l 939 Lah 1034 (1036) : 12 Lah 367 

(DB). (Provisions conferring privilege on certain 

classes of debtors and trenching on ordinary rights 

<>f a creditor to realize his money from property of 

debtor must be strictly construed.) 

(’24) 1 1 AIR 1924 Lah 118 (419) (DB). 

(’16) 3 AIR 1916 Lah 177 (179) : 1916 Pun Re 

S°V‘ 18 (Provisions in bar of suit such as 

Section II.) 

(’32) 1932 Mad W X 922 (923). 

(’31) 18 AIR 1931 Mad 729 (736) (DB) 

(’25) 12 AIR 1925 Nag 190 (192) (DB). (Statutes 
dealing with vested rights should be strictly con 
strued.) 

(’30) 17 AIR 1930 Oudh 434 (139) (DB) 

(’32) 19 AIR 1932 Pat 281 (284). (Penal section 
niust be strictly construed.) 

(’33) 20 AIR 1933 Rang 68 (69): 11 Rang 182 (DB) 

( 27) 14 AIR 1927 Rang 306 (310) : 5 Rang 483 ' 

(’30),7 AIK 1920 Low Bur 79 (81) : 10 Low Bur 
Itul 203 (DB). ur 

(’20) 7 AIR 1920 Upp Bur 1 (1) : 3 Upp Bur Rul 

(18) 5 AIR 1918 Upp Bur 3 (3) : 3 Upp Bur Rul 79 
[Sec (’13) 30 AIR 1943 Cal 285 (318) (SB) 
(Ordinance taking rights from subject — Courts 

‘i n ;rr ry con,i,tio " 3 ™ r " 

C32) 19 AIK 1932 Mud 724 <727) : 56 Mud 134 (DB).] 


20 I Pre N 7 ] 


PREAMBLE 


pecuniary burden, 45 should be strictly construed. 

(7). A restricted construction ought not to be placed upon the language of a 
remedial Aet. 4B 

(s). General words must be given the broadest possible effect unless there is 
some specific reason to the contrary. 4 ' But general words and phrases, however compre¬ 
hensive and wide they may be in their literal sense, must be usually construed as limited 
to the actual objects of the Act and not as altering the law’ beyond. 48 Specific words 
of importance like “mortgage” should be given their appropriate meaning. 49 


(•34) 21 AIR 1934 Sind 46 (51): 28 Sind L It 174 
(DB). (It is a well settled rule of construction 
that the Court will not hold that a penalty has 
been incurred unless the language of the clause 
which is said to impose it, is so clear that the 
case must necessarily be within it. And where a 
proviso to a section is open to a double construc¬ 
tion, one which indicts a penalty and the other 
which does not, the latter construction should 
prevail.) 

( 32) 19 AIR 1932 Mad 593 (599) : 56 Mad 40 
(DB). 

(’86) 12 Cal 279 (284, 285) (DB).J 

45. (Ml) 28 AIR 1941 Rang 212 (219) (SB). 

(’39) 26 AIR 1939 Bom 471 (476) (DB). 

(’38) 25 AIR 1938 Cal 785 (788) : l L R (1939) 1 
Cal 152. (A fiscal statute.) 

(’38) 25 AIR 1938 Mad 498 (499) : I L R (1938) 
Mad 9*1 (DB). (Fiscal statutes — Two construc¬ 
tions of fiscal enactment equally possible and 
reasonable — Construction more favourable to 
subject must be enforced.) 

(’38) 25 AIR 1938 Rang 141 (143): 1938 Rang L R 
72. (Case under Court-fees Act.) 

( 37) 24 AIR 1937 Cal 551 (552) : I L R (1938) 1 
Cal 35 (DB). (Taxing statute must be construed 
strictly.) 

(’37) 24 AIR 1937 Mad 604 (605) : ILlt (1938) 
Mad 63. 

(’37) 24 AIR 1937 Nag 11 (12). 

('37) 21 AIR 1937 Oudh 416 (119) (I)B). (Techni¬ 
calities in a fiscal statute must be strained in 
favour of the subject, if they nre to be strained at 
all, and not against him.) 

(’37)24 AIB 1937 Pat 550 (553): 16 Pat 600 (SB). 
<’37) 24 AIR 1937 Sind 93 (93, 91) (DB). (Case 
relating to Court-fees Act.) 

(’36) 23 AIR 1936 Cal 813 (813) (DB). (A taxation 
statute like the Cess Act must be strictly inter¬ 
preted. Equitable considerations in favour of person 
entitled to cess not allowed to override definite 
provisions of the Act.) 

(30) 23 AIR 1936 Cal 811 (815) :ILR (1937) 1 
Cal 401 (DB). (Fiscal statute — It should be con¬ 
strued strictly and in favour of and beneficial to 
subject ) 

(’36) 23 AIR 1936 Lab 990 (990) (DB). 

(’36) 23 AIR 1936 Oudh 180 (181) : 11 Luck 704 
(DB). (Court-fees Act — No court-fec payable in 
respect of memorandum of objections filed under 
O. 41 It. 20. C. P Code.) 

(’35) 22 A4R 4935 Bom 1G7. 

(’35) 22 e AIR 2*» 

(SB). • 


(’35) 22 AIR 1935 Bom 423 (425) : 59 Bom 719 
(DB). (The Court ought not to strain the language 
of the Act against the tax-payer.) 

(’35) 22 AIR 1935 Cal 298 (301) : 62 Cal 886. 
(Fiscal enactment — Benefit of doubt should be 
given to those who might be prejudiced by exercise 
of powers.) 

(’35) 22 AIR 1935 Lah 570 (576, 578) : 16 Lah 
829 (FB). (Per Jai Lai and Skemp, JJ., in judg¬ 
ment of Division Bench.) 

(’30) 17 AIR 1930 Mad 200 (205) : 52 Mad 866 
(DB). 

(’28) 15 AIR 1928 Mad 569 (570) : 51 Mad 301 
(DB). 

(’27) 14 AIR 1927 Bom 183 (184, 487) : 51 Bom 
896 (DB). 

(1902) 1 KB 388 (396, 399, 400) : 71 L J K B 
289 : 85 L T 714 : 50 W R (Eng) 210, Attorney- 
General v. Selbourne. 

(’05) 29 Bom 203 (207) (DB). (Exemptions in the 
Stamp Act must be construed strictly in favour of 
the State.) 

(’71) 16 Kuth W R 208 (209) (SB). 

46. (’28) 15 AIR 1928 Oudh 396 (100) : 4 Luck 1 
(FB). (Per Srivastava, .T., on the construction of 
the Usurious Loans Act.) 

(1906) 1906 App Cas 461 (467) : 75 L J Ch 705 : 
95 L T 202, Samuel v. Newbold. (Lord Loreburn, 
T». C., on the construction of Money-Lenders Act, 
1900 (63 <k 64 Viet., Ch. 51).) 

47. (1877) 2C P 1)469 (166): 36 L T 812: 25 W R 
(Eng) 701 : 16 L J C P 639, Twycross v. Grant. 
(General language of Statute passed to prevent 
fraud ought not to be cut down so as to leave a 
large portion of such fraud entirely undefeated.) 

(’86) 8 All 351 (360, 361) (FB). 

(’68) 9 Suth W R 402 (406). 

(’ll) 35 Bom 412 (417). (Definition clauses—When 

to be used.) , „ , 

(16) 3 AIR 1916 Pat 133 (134) : 2 Pat L Jour 91 

(FB) (Do.) 

48. (’41) 28 AIR 1911 Pat- 165 (170) : 20 Pat 280 
(DB). (Words whenever possible should be given 
natural meaning — Restricted meaning must be 
given where it is clearly intended.) 

(’39) 26 AIR 1939 Lah 388 (392) : ILIl (1940) 
Lah 23 (FB). (Word capable of various shades of 
meaning—Particular meaning must be arrived at 
l>y reference to scheme of Act or of Seotion as 
a whole.) 

(’22) 9 AIR 1922 Bom 41G (119, 120): 47 Bom 18. 

(’29) 16 AIR 1929 Nag 246 (249) : 25 Nag L It 19. 

49. (’29) 10 AIR 1929 All 174 (176). 
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( 9 ). A general provision must yield to a special provision providing for particular 
cases. 00 If the Legislature makes a special Act dealing with a particular case and later 
makes a general Act which by its terms would include the subject of the special Act and 
is in conflict with the special Act, nevertheless, unless it is clear that in making the 
general Act the Legislature intended to abrogate the special Act, the provisions of the 
general Act do not override the special. 51 As a matter of fact a repeal of the special Act 
by the general Act by implication will not be admitted if the two can be read together. 52 
The same rule applies to general and special expressions used in different clauses of a 
section 53 as also to two special Acts. 54 But such special provision must be applied only to 
those cases to which it is confined by the Legislature. 55 Thus, a special Act of the Legis¬ 
lature as the Sale of Goods Act cannot possibly, except in the branch of the law to which 
it relates, overrule a statute of the nature of the General Clauses Act. 50 Again, when on 
the same subject two incompatible provisions are in force, one general and the other 
particular, the particular provision must be taken to be an exception to the general one. 57 


(10). Where there are general words following particular and specific words in a 
section, the general words must be confined to things of the same kind (cjusdem generis) 
as those specified. 0 * The applicability of this rule, however, will not arise if the class of 


50. (’21) 8 AIK 1921 Bom 374 (374, 375) : 45 
Bom 672 (DB). 

(’42) 29 AIR 1942 Cal G07 (609). 

(’42) 29 AIR 1942 Oudh 358 (359) (DB). 

1*40) 27 AIR 1940 Bom 20 (22):ILR (1939) Bom 721. 
C30) 17 AIR 1930 Bom 490 (492):55 Bom 59 (FB). 
(’22) 9 AUt 1922 Bom 247 (251): 16Bom6G3 (FB). 
C32) 19 AIR 1932 Oudh 163 (164) (DB). (Special 
Act prevails over general Act.) 

(’25) 12 AIR 1925 All 230 (232) : 17 All 26 s. 

1’24) 11 AIR 1924 Cal 668 (676) : 51 Cal 504. 

(*26) 13 AIR 1926 Lab 88 (89) : 7 Lab 84 (DB). 
(’32) 19 AIR 1932 Mad 605 (606) : 56 Mad 212. 
(’22) 9 AIR 1922 Mad 143 (144) : 45 Mad 31. 

(’16) 3 AIR 1916 Mad 438 (439) : 39 Mad 576. 
(*36) 23 AIR 1936 Nag 180(!80):ILR (1936)Nag 5. 
(’32) 19 AIR 1932 Oudb 193 (195):8 Luck 1 (FB). 

51. (’41) 28 AIR 1941 Lab 361 (36?):1LR (1942) 
Lah 199 (D1I). 

(’26) 13 AIR 1926 Cal H19 (821):53 Cal 524 (DB). 
(’02) 25 Mad 457 (484) (DB). 

(1898) 189h App Cas 748 (751) : 67 L J 1* C 115, 
Burke-- v. Kdger. 

(1882) 9 Q B D 744 (753):51 1, 1 if B 529, Brown 
v. Great Western Klv. 

(1878) 3 App Cas 91»'(950):48 1,-1 Kx 186,(iarnei 

v. IJradlcy. 

(1877) 4 Ch D 395 (110) : 10 1. J Ch 105, Tavlor 
v. Corporation of Oldham. 

(’31 is AIR 1931 Mail 152 (150) : 5 1 Mad 301. 
(’32 19 AIR 1932 P C 252 (254) (PC). 

(’29 10 AIR 1929 Nag 17 (21):24 Nag LR 158(1-U). 
rSee however (’37) 24 AIR 1937 Bat 1 (2) : 15 
1’at 792 (DB). (Burlier treaty exempting a Raja 
troin taxation — Later general provisions of in¬ 
come-tax without any specified exemption of any 

person .- Two provisions inconsistent -_ llclil 

general provisions of Income-tax will prevail.>1 

52. (’42) 29 AIR 1942 Cal 007 (009). 

I’ 10 ) 27 AIR 1910 Lab 129 (134):ILK (1910) Lai. 
242 (FB). (But if tbs general statute is so worded 
that the repeal Hows from it as a necessary con¬ 
sequence, Courts should give effect to it.) 


(’38) 1938 Nag L Jour 133 (135). 

(’37) 24 AIR 1937 Pat 1 (2) : 15 Pat 792 (DP,). 
(1917) 1917 App Cas 260 (305):8G L J K B 1119, 
Rex v. Halliday. 

(1892) 1 Q B 654 (658) : 61 I, J M C 128 , West 
Ham v. Fourth Building Society. 

(1862) 1 Mad H C R 115 (120) (DP,). 

(’30) 17 AIR 1930 Pat 301 (301) : 9 Pat 747. 

53. (’42) 29 AIR 1942 Bom 191 (193):ILII (1912) 
Bom 287. 


54. (’42) 29 AIR 1942 Rang 30 (30) : 1941 Kang 
L R 615. (If it is possible to read the later Act in 
such a way as to make it consistent with the law 
as it was before the later Act came into operation, 
then that is the way in which the Court ought to 
read it.) 

( 28) 15 AIK 1928 All 180 (189, 190) : 50 All 430 
(DB). (The former enactment must be specifically 
repealed or its continuance must be inconsistent 
with a provision of a later Act, in which case, 
repeal will he deemed by necessary implication. I 

(’30) 17 AIK 19.30 Mad 903 (90S) : 54 Mad 92. 

(’30) 17 AIK 1930 Bom 55 1 (5G3):54 Bom 902(1 >B). 


.uau t .i 


88. (13)2 AIK 191 » Mail *81 (/«!):3> .._ . 

(’17) 1 AIK 1917 Mad 951 (954):39 Mad 981 (DB). 

(’29) 10 AIK 1929 Oudh 389 (392): I Luck 539(FB). 

56. Sec (’29) 10 AIK 1929 Nag 240 (249):25 Nag 
1, R 19. (General statute Cannot be impliedly 
repealed by local or special statute.) 

57. (’10)27 AIK 1910 Pat 577 (578). 

(’33) 20 AIK 1933 All 24 I (2 1 1.245):55A11 432(FB) 
See (’42) 29 AIK 1942 Cal 587 (592) (DB). (The 
■ »no test of repugnancy between two provisions of 
law is to see if the two can co-exist.)] 

58. ( 13) 30 AIK 1913 Lah 140 (143) (FB). (The 
rule of e jtisdcin gener is applies U 3 much to 
associated words in one sentence as to terms «>r 
phrases appearing in parts of the same section or 
in different sections in the same chapter ) 

'-M 2 t)B 115 1!,, “ Cal :{1:J (•» 171:1 LR (1912) 1 Cal 
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cases intended to l>e provided for by the section is clear from the language of the 
section 50 or by the general object of the Act, 60 or where the specific words are of different 
genera. 61 

(11) . Where this Code has adopted part of the language of the old Code, the inter¬ 
pretation put upon such language by the Courts must be taken to have been accepted by 
the Legislature. 62 When legislation follows a continuous practice and repeats the very 
words on which that practice was founded, it may be inferred that the Legislature in 
re-enacting the statute intended those words to be understood in their received meaning. 63 

(12) . Provisions ousting the jurisdiction of the Courts 61 and those conferring 


( 41) 28 AIK 1041 All 345 (340) : I L R (1041) All 
691 (FB). 

C38) 25 AIR 1938 Bom 41 (42) : ILR (1937) Bom 
*930 (DB). (But that rule being one of construction 
should never be invoked where its application 
appears to defeat the general intent of the instru¬ 
ment to be construed.) 

(’37) 24 AIR 1037 Nag 102 (102). 

(’13) 19 Ind Cas 765 (768) (PC). 

(’•S8) 12 Bom 507 (520). (Interpretation should not 
he inconsistent with the comity of nations or with 
the established rules of international law.) 

(’83) 9 Cal 271 (274) (DB). (Interpretation of words 
“any other cause” in S. 20 of Bengal Act XI of 
1859.) 

C28) 15 AIR 1928 P C 16 (18) : 55 Cal 519 : 55 
Ind App 96 (P C). 

(’32) 19 AIR 1032 Lab 230 (211) : 13Tmh 528 (DB). 
(’30) 26 AIR 1039 Nag 186(180) : I DR (1030) Nag 
250 (FB). 

(19) 6 AIR 1010 Pat 541 (542) : 4 Pat LJour 561. 
(See also (’37) 24 AIR 1937 Cal 603 (617) : ILR 
(1937) 2 Cal 397. (The ejusdem generis rule not 
only applies where there is more than one thing 
mentioned and then an expression of general 
import and intent added to the end, hut also 
where there is only one thing mentioned.)) 

(But see (’25) 12 AIR 1925 Cal 116 (135) (DB). 
(Prima facie to be taken in general sense.)) 

59. (’42) 29 AIR 1042 Mad 162 (463). (Ejusdem 
generis rule should not be applied when context 
makes clear that it was intention of the Begislature 
that general words should be construed generally.) 

( 02) 29 Cal 800 (007, 000) (FB). (If the particular 
words exhaust a whole genus, the general words 
must refer to some larger genus.) 

(’20) 7 AIR 1920 Mad 113 (113) : 13 Mad 65 (DB). 
(’32) 10 AIR 1932 Bah 239(211): 13 Bah 528(DB). 

60. (’ll) 28 AIR 1011 All 345 (347) : I Bit (1011) 
All 601 (FB). 

61. ( 39) 26 AIR 1930 Bom 421 (122). 

62. (’38) 25 AIR 1938 Mad 638 (610) (DB). 

(’36) 23 AIR 1036 Mad 158 (150). 

( 27) 11 AIR 1927 All 369 (371) : 50 All 130 (FB). 
('30) 17 AIR 1930 All 60(71) : 52 All 363 (FB). 
(’31) 18 AIR 1931 All 4s9 (400) : 53 All 687 (FB). 

(’31) 18 A lit 1031 All 291 (290) : 53 All 612 (FB). 

(’29) 10 AIR 1020 All 8 15 (846) : 52 All 88. 

(’29) 16 AIR 1929 All 625 (630) : 52 All 11 (FB). 

(’38) 25 AIR 1938 Bom 181 (4«8) : I B R (1939) 
Bom 53 (FB). 

(10) 5 Ind Cas 157 (462) (DB) (Bom). 


('31) 18 AIR 1931 Cal 560 (562, 563) : 58 Cal 761. 

(’29) 16 AIR 1929 Cal 566 (567) : 57 Cal 381. 

(’ll) 8 Ind Cas 1061 (1064) : 38 Cal 188 (DB). 

(’30) 17 AIR 1930 Bah 764(767): 11 Bah 481(FB). 

(’33) 20 AIR 1933 Sind 179 (181, 182) : 27 Sind 
L R 230 (DB). (This rule applies with greater 
force when the provisions of an English statute 
have been reproduced hv the Indian Begislature.) 

(’31) 18 AIR 1931 Sind 44 (46) : 25 Sind L R 310. 
[See (’30) 17 AIR 1930 Nag 300 (304) ; 27 Nag 
B R 152. (Case under S. 92, T. P. Act.) 

(’15) 2 AIR 1915 Cal 339 (340) : 4 3 Cal 103 
(DB). (Bengal Estates Partition Act.) 

(’10) 6 Ind Cas 819 (820) : 6 Nag B R 69. (0. I*. 
Tenancy Act.)] 

63. (’42) 29 AIR 1042 Cal 442 (443) (DR). (Later 
legislation attaching meaning to words in previous 
Act — Interpretation applies to old Act.) 

(’39) 26 AIR 1939 Mad 421 (427) :ILR (1939) Mad 
566 (FB). 

(’38) 25 AIR 1938 Bom 231 (232) : I L It (1938) 
Bom G55 (FB). 

(’ll) 11 Ind Cas 453 (456) (DB) (Cal). 

(’ll) 10 Ind Cas 491 (493) : 39 Cal 33 (DB). 

(’09) 1 Ind Cas 168 (173) : 36 Cal 543 (DB). 

(’07) 30 Mad 426 (433) : 34 Ind App 186 (PC). 

(’02) 29 Cal 890 (905, 906) (FB). 

(’33) 20 AIR 1933 Mad 489 (490):56Mad 837 (SB). 

(’34) 21 AIR 1934 Rang 27 (29) : 11 Rang 521 (SB). 

64. (’42) 29 AIR 1942 Bah 217 (227) : 1BR (1943) 
Lab 101 (FB). 

(’41) 28 AIR 1941 Nag 226 (230) : ILR (1941) Nag 
279 (DB). 

(’39) 26 AIR 1939 Cal 435 (446) : ILR (1939)2 Cal 
93 (FB). 

(’37) 169 Ind Cas 323 (324) (Nag). 

(’28) 15 AIR 1928 Lab 121 (122) : 9 Lab 504 (FB). 
(When the language is doubtful, the Courts should 
lean against an ouster of the jurisdiction of the 
ordinary tribunals.) ' 

(’28) 15 AIR 1928 Pat 615 (626) : 8 Pat 122 (DB). 

(’30) 17 AIR 1930 All 225 (230) : 52 All 619 (FB). 

(’31) 18 AIR 1931 All 706 (707) : 53 All 799 (DB). 

(’28) 15 AIR 1928 All 511 (513) (DB). 

(’88) 10 All 396 (398) (DB). 

(’29) 16 AIR 1929 Bom 471 (473) : 53 Born 819. 

(’05) 29 Bom 480 (490) (DB). 

(’89) 4 Bom 624 (628). 

(’75) 1 Bom 531 (533) (DB). 

(’67) 8 Suth W R 428 (43G) (FB). 

(’39) 26 AIR 1939 Lab 237 (238. 239). (Provision 
of the law which trenches on the usual jurisdiction 
of a Civil Court must be very strictly construed.) 
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jurisdiction on special bodies or persons or Courts, 05 should be strictly construed. The 
grant of a special jurisdiction does not carry with it the power to act outside such 
jurisdiction. 60 

( 18 ). In the absence of any context indicating a contrary intention, the Legis¬ 
lature must be taken to attach the same meaning to tho same words used in different 
parts of the statute 67 or in subsequent statutes in a similar connexion. 60 But, if sufficient 
reasons exist, a word can be construed in one part of an Act in a sense different from 


(’38) 25 AIR 1933 Lah 14 (15) (DB). 

(’35) 22 AIR 19g5 Lah 613 (615) (DB). (The onus 
lies on the party who seeks to oust the jurisdiction.) 
(’30) 17 AIR 1930 Lah 781 (786): 12 Lah 26 (DB). 
(’36) 23 AIR 1936 Mad 574(575): 59 Mad895(DB). 
(’36) 23 AIR 1936 Mad 522 (523). 

(’32) 19 AIR 1932 Mad 724 (729): 56 Mud 134 (DB). 
(’31) 18 AIR 1931 Mad 801 (803): 51 Mad 1011 (DB). 
(T3) 19 Ind Cas 68 (75) (DB) (Mad). 

(’38) 25 AIR 1938 Nag 80 (82) : I L R (1938) Nag 
268 (DB). 

(’26) 13 AIR 1926 Nag 212 (211). 

(’17) 4 AIR 1917 Nag 25 126). 

<T3) 19 Ind Cits 759 (763) : 9 Nag L R 54. 

(’12) 16 Ind Cas 449 (451) : 8 Nag L R 107 (112). 
(’35) 22 AIR 1935 Oudh 96 (106) (DB). (Statutes 
affecting jurisdiction of Civil Courts are to be con¬ 
strued as far as possible so as not to transfer suits 
from the ordinary Civil Courts toexccutivc officers.) 
(’33) 20 AIR 1933 Pat 52 (56). 

(T9) 6 AIR 1919 Pat 71 (73) (DB). 

(’27) 14 AIR 1927 Sind 173 (175) (DB). 

[See also (’43) 30 AIR 1943 Cal 285 (318) (SB). 
(Where an Ordinance or Act curtails the jurisdic¬ 
tion and powers of the Court, the duty of tho 
Court is to be vigilant and to satisfy that all the 
conditions necessary for the validity of such an 
Ordinance or Act have been complied with (Per 
Sen J).) 

(’31) 18 AIR 1931 Mad 61 (01). (Rules of High 
Court affectiDg jurisdiction of High Court should 
boclear.)J 

65. (’09) 6 Ind Cas 857 (857) : 3 Sind 1, R 221. 
(Provisions conferring jurisdiction on arbitrators.) 

(’31) 18 AIR 1931 Nag 18 (50). 

(’12) 17 Ind Cas 342 (343) (Mad). 

(’30) 17 AIR 1930 Nag 205 (206). 

(’33) 20 AIR 1933 Oudh 100 (102) : 8 Luck 295. 
(When jurisdiction lias been conferred upon a 
special Court for investigation of particular matter 
such jurisdiction is exclusive.) 

(’32) 19 AIR 1932 Rang 123 (127) : 10 Rang 412 
(FB). (Conditions precedent for vesting jurisdic¬ 
tion not fultillcd—Proceedings before the special 
tribunal are null and void.) 

(’23) 10 AIR 1923 Rang 23s (239) (DB). (Succes¬ 
sion Certificate Act.) 

[See also (’32) 19 AIR 1932 Mad 90 t 95): 55 Mad 
298.)] 

66. (’30) 17 AIR 1930 Nag 205 (205). 

f’33) 20 AIR 1933 Nag 193 (196):29NagLlt 278 (FIB. 

67. (’42) 29 AIR 1942 Bom 57 (5rt) : I L R (1912) 
Bom 94 (DB). 

(’42) 29 AIR 1942 Boin 191 (192) : IL 1( (1942) 
Bom 287. 

(’42) 29 AIR 1912 Cal 357 (359) (DB).- 


(’42) 29 AIR 1912 Lah 102 (103) : I L R (1912) 
Lah 319 (FB). 

(’42) 29 AIR 1942 Mad 495 (500). 

(’41) 28 AIR 1941 Nag 364 (368) : I L R (1911) 
Nag 266 (DB). 

(’39) 26 AIR 1939 Cal 435 (446) : I L R (1939) 2 
Cal 93 (FB). 

(’36) 23 AIR 1936 Oudh 115(116):11 Luck583 (DB). 
(’35) 22 AIR 1935 Lah 570 (575): 16 Lah 829 (FB). 

(Per Jai Lai, J. in judgment of Division Bench.) 
(’34) 21 AIR 1931 Bom 176 (177)(D11). (Same word 
used in the section and notification under it.) 

(’29) 16 AIR 1929 All 977 (980) : 52 All 225 (FB). 
(’27) 14 AIR 1927 Nag 245 (247) : 23 Nag L U 75. 
(’18> 5 AIR 1918 Mad 90s (1002) : 40 Mad 1 (FB). 
( 02) 24 All 319 (326) (FB). 

(’ll) 11 Ind Cas 614 (611) : 35 Bom 101 (DB). 
(’30) 17 AIR 1930 All 669 (673) (DB). 

(’36) 23 AIR 1936 All 495 (-503) : 58 All 949 (FB). 
(Interpretation of the same word used in the same 
section.) 

C»5) 22 AIR 1935 All 444 (445) : 57 All 745 (DB). 
(Same word used in the section and its proviso — 
Different constructions may he placed.) 

(’32) 19 AIR 1932 Bom 71 (77) (FB). 

(’26) 13 AIR 1926 Bom 497 (500): 50 Bom 566 (F B). 
(TO) -5 Ind Cas 610 (610) : 34 Bom 239. 

(’09) 3 Ind Cas 750 (751) : 33 Bom 452 (DB). 

(Applicability of the rule to Hindu law texts.) 

(’36) 23 AIR 1936 Cal 331 (333). 

(’37) 24 AIR 1937 Mad 385 (390) : IL R (1037) 
Mad 616 (FB). 

(’36) 23 AIR 1936 Mad 42 (46) : 59 Mad 107 (DIP. 
(’38) 25 AIR 1938 Nag 59 (61): ILK(1937) Nag 469. 
(’37) 24 AIR 1937 Nag 17 (22) : I L R (1937) Nag 
315 (FB). 

(’35) 22 AIR 1935 Nag 20 (22). 

(’31) 18 AIR 1931 Nag 177 (178): 27 Nag L R 270. 
(’ID 1 AIR 191 1 Nag 58 (60) : 10 Nag L R 28. 
(’36) 23 AIR 1930 Sind 103 (112) : 29 Sind L R 
382 (DB). (Interpretation of the same word in a 
clause of a section.) 

(TO) 7 Ind Cas 595 (598) : i Sind L R 26. 

[Sec also ('ll) 28 AIR 1911 Bom 100 (103).] 

68. (’42) 29 AIR 1942 Lah 102 (103) : ILK (1942) 
Lah 349 (FB). (Word ‘‘sale - ’ as used in Art. 166, 
Limitation Act, has tlie same meaning as iu the 
Civil Procedure Code.) 

(’42) 29 AIR 1912 Sind 15 (40) : I L It (1941) Kar 
557 (DB). (Where the same or exactly similar 
words are used in statutory provisions which have 
a similar object, they are to be interpreted in the 
same wav.) 

(’•28) 15 AIR 1928 Horn 69 (71). 

(T9) 6 AIR 1919 P C 142 (142, 143) (PC). 

(’20) 7 AIR 1920 Pat 349 (350). 
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that it boars in another part. 69 Where an expression is defined in an Act, it must be 
given the same meaning throughout the Act, 70 unless there is some provision which 
makes it clear that for certain purposes, the expression must be given a different 
meaning. 71 But definitions are of limited scope being framed only for the purpose of 
the Act in which they occur, unless specially extended. 72 Where, however, the Legislature 
has not defined a legal expression it would be wrong for a Court to lay down a rigid 
definition of it. 73 

(14) . Prima facie when two different expressions are used in a statute the Court 
ought to assume that they are intended to bear distinct meanings; 74 but # on the other 
hand, it may appear from the context that the two expressions are used interchangeably 
and are not intended to have different meaning. 75 

% 

(15) . All rules of law arc founded on the assumption that the constituted tribunals 
are fairly competent and have power to carry out the provisions of the Acts. 76 They 
should, therefore, be construed so as to further and not so as to restrict the purposes 
of the Act. 77 Where jurisdiction is given to a Court to make a particular order, the 
Legislature must be deemed to have granted also the power to enforce such order. 78 

( 16 ) . Where a statute creates a right and provides a remedy, that remedy and 
no other is available. 79 This rule, however, does not apply where the right exists 


69. (’42) 29 AIR 1942 Mad 495 (500). 

(’37) 24 AIR 1937 Sind 129 (144) : 32 Sind LR 567 
(FB). 

(’35) 22 AIR 1935 Lah 570 (575):16 Lah 829(FB). 

(Per Jai Lai, .7., in judgmeut of Division Bench.) 
I’93) 13 All 224 (245, 246) (DB). (Per Mahmood J. 
—The rule that a word used in a statute is to be 
understood in the same sense throughout, is only 
rule of presumption, by no means indexible.) 

( 37) 24 AIR 1937 Mad 385 (390) :ILU (1937) Mad 
616 (I B). 

7 0. (’10) 27 AIR 1940 Mad 385 (390) : I L R 
(1910) Mad >20 (FI»). (Per Krishnaswami Ayyan- 
••ar, J., in Order of Reference.) 

(’30) 2G AIR 1939 P C 63 (05) (PC). (Interpreta¬ 
tion of delinition must be appropriate to the 
purpose of the Act.) 

(’39) 20 AIR 1939 All 1 (3) : ILR (1939) All 6. 
(’ 28 ) 15 AIR 1928 Lah 325 (328): 9 Lah 649 (DB). 
t’ 13) 19 Ind Ca- 40 (41) : 1913 Pun Re No. 2(1'B). 

(Order of Reference.) 

( 85) 12 Cal 430 (133) (DR). 

( 38)25 AIR 1938 All 61 3(615);ILR (1938) All 957. 
t’37) 24 AIR 1937 Pat 531 (532). 

See however (1830) 5 ( v > B D 380 (380), R. v. 
Pearce. (Interpretation clause should be used for 
the purpose of interpreting words which are am- 
lii,;oii< or equivocal, and not so a- to disturb the 
meaning of such as are plain.)] 

71. (’42) 29 AIR 1912 All 50 (65) : II. R (1942) 
All 185 (PI*.). (Per Par, J.) 

(’38)25 Ml: 1938 All 013 (615): ILR (1938) All 

•j 1 

7 2. (';):;) 15 All in (i 13). 

( 25) 12 AIR 1925 Lah 115 (116): 6 Lah 270 (DB). 
( 78) 1 Cal 665 (666, 667). 

|.SVc(’29) 16 AIR 1929 I* C IK] (183) (1‘C). 
(Seeking meaning of words in one Act from dc- 
linilion even in another cognate Ai l is unsatis¬ 
factory.)] 


73. (’17) 4 AIR 1917 Cal 502 (507) : 44 Cal 162 
(DB). 

74. (’39) 26 AIR 1939 Bom 478 (479): ILR (1939) 
Bom 701. 

(’42) 29 AIR 1942 Bom 191 (192, 193): ILR (1942) 
Bom 287. (Two analogous expressions, such as 
‘wages’ and ‘salary’ should be taken to be used 
in different senses.) 

(’29) 10 AIR 1929 All 33 (37) : 50 All 909 (FB). 

75. (’39) 20 AIR 1939 Bom 478 (179) : ILR(1939) 
Bom 701. 

76. (’22) 9 AIR 1922 Cal 118 (120) : 47 Cal 354 
(DB). 

77. (*21) 8 AIR 1921 Cal 85 (86): 48 Cal 37s 
(DB). 

78. (’33) 20 AIR 1933 Mad 089 (089) : 57 Mad 
35 (DB). 

(’33)20 AIR 1933 Mad 7 IS (750) : 57 Mad 237 
(DB). 

79. (‘39) 20 AIR 1939 Mad 907 (903). 

(’35)22 AIR 1935 Lab 10G (408) : 10 Lah 975 
(DB). (When a new cause of action is created 
by statute and a special jurisdiction outsido the 
course of the general law is prescribed, there is no 
ouster of the jurisdiction of the ordinary Courts for 
they never bad any.) 

(’27) 14 AIR 1927 Cal 1 19 (150) : 53 Cal 929 

(DB). 

(’24) II AIR 1924 Mad 521 (522) (DB). 

(’28) 15 AIR 1928 Mad GIL (G17). 

(’33) 20 AIR 1933 All 358 (303) : 55 All 100 (DB). 

(’IS) 5 AIR 1918 Cal 850 (850) : 44 Cal 804 & 816 
(DB). (Case law discussed.) 

(’30) 1930 Mad W N G51 (052). 

(’33)20 AIR 1933 Nag 193 (195) : 29 Nag I, It 
278 (FB). 

(’21) 8 AIR 1921 Nag 00 (04). 

(’17) 4 AIR 1917 Nag 149 (151) : 13 Nag L li 210. 

(’09) 1 Ind C’as 795 (795) : 5 Nag I* R 176. 
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independently of the statute. 80 Where, again, a statuto gives power to any person for a 
public purpose from which an individual may receive an injury, and where the mode of 
redress for such injury is also specified in the statute, the jurisdiction of the ordinary 
Courts will be ousted. 81 

(17) . Where a statute confers rights on a party in general terms, the; cutting down 
of those rights by a rule would make the rule repugnant to the Act. 92 But such rules must 
be supported unless they are manifestly unreasonable or unfair. 83 If a new rule is in 
conflict with the previous existing rule, the new rule must by implication be deemed to 
have annulled or altered that rule. 84 

( 18 ) . A change in the language of the present Code from that of the old Code may 
be presumed to indicate a change of intention on the part of the Legislature. 85 In regard 
to the matters dealt with by the change, only the new provisions should be looked to, 88 
and the Court in construing the later statute is not bound by the decisions under the earlier 
one. 87 But it is also a recognised presumption that the Legislature does not intend to 
make any alteration beyond what it expressly declares, 88 and where the language used is 
doubtful no change will be deemed to have been made. 80 Any change in the language of 
the statute would be presumed to have been made by the Legislature with the knowledge 
of the course of decisions previous to the change. 90 However, a change in the wording of 
a section of an enactment does not necessarily involve a change in the law as amendments 
are often made to clear up ambiguities.' 11 


(19). Where a question arises as to whether any particular provision is mandatory 
or directory, the general test is the relation which the provision has to the general object 
intended to be secured by the Act. 92 Another test has also been applied and that is to set; 


80. (’17) 4 AIR 1917 Lah 7-3 (78) : 1917 Pun Re 
No. 22 (DB). 

[See also (’33) 20 AIR 1933 Nag 193 (196) : 29 
Nag L R 278 (FB). 

(’31) 18 AIR 1931 Mad 83 (87) : 54 Mad 627 
(DB).] 

81. (’39) 26 AIR 1939 Mad 967 (968). 

(’38)25 AIR 1938 Mad972(974): ILR(1939)Mad 81. 
(’36) 23 AIR 1936 Lah 901 (903): ILR (1937)Lah 92 
(DB). (The principle will not apply where there is 
no matter in existence with which the person em¬ 
powered is authorised to deal.) 

(’28) 15 AIR 1928 Lah 562 (504): 10 Lah 338 (DB). 
(’31) 18 AIR 1931 Mad 574 (575): 54 Mad 928(DB). 

82. (’28) 15 AIR 1928 Mad 1182 (1186) : 52 Mad 
92 (FB). 

83. (’33) 20 AIR 1933 Cal 243 (245) : 00 Cal 689. 

84. (’31) 18 AIR 1931 All 567 (567) : 54 All 263 

(FB). 

85. (’14) l AIR 1911 Sind 1 1 (12):8 Sind L R 215 
(DB). 

(’08) 35 Cal 34 (44) (FB). 

See (’28) 15 AIR 1928 Bom 09 (71). (Presump¬ 
tion is that any change of language in a statute 
is some indication of a change of intention of the 
Legislature.) 

C38) 25 AIR 1938 Rang 317 (317):1938Rang L 1; 
580 (DB). (Do.)J 

[See also (’40) 27 AIR 1940 Mad 335 (392) : ILR 
(1940) Mad 526 (FB). (If the words of a later 
statute differ materially from those of an earlier 
one effect should be given to the change especially 
where to do so would be to advance the policy 
underlying it.)) 


86. (’32) 19 AIR 1932 All 188 (190) : 54 All 416. 

87. (’40) 27 AIR 1940 Mud 385 (392) : ILR (1940) 
Mod 526 (FB). 

88. (’40) 27 AIR 1940 Oudh 138 (142) : 15 Lucie 
229 (FB). 

(’39) 26 AIR 1939 Nag 35 (38). (When a law is 
merely being codiffed, and especially when it is 
being transferred almost bodily from one Code to 
another, departure is not to he presumed unless it 
is made in express terms.) 

(’38) 25 AIR 1938 l’C 191 (194) : 65 Ind App 286 : 
ILR (1938) Bom 502 : 32 Sind L R 786 (PC). 

(’19) 6 AIR 1919 Mad 7 (8) : 42 Mad 540 (FB). 
(Interpretation of section repealed and re-enacted 
with slight difference.) 

(’13) 20 Ind Cas 572 (574) : 7 Sind L R 31. 

(’30) 17 AIR 1930 Sind 265 (279) : >t Sind L R 
277 (FB). 

(’35) 22 AIR 1935 Sind 73 (76). 

(’18) 5 AIR 1918 Sind 22 (23) : 1 1 Sind L R 12 s 
(DB). 

89. (’is) 5 AIR 1918 Mad 1 100 (1102) (DB). 

(’30) 17 AIR 1930 All 193 (197) : 52 All 501 (FB). 

(’31) 18 AIR 1931 Pat 1 (3). 

90. (’30) 17 AIR 1930 All 225 (240): 52 All 619(1-B). 

91. (’13) IS Ind Cas 939 (943) : 40 Cal 123 (DB). 

92. (’43) 30 AIR 1943 Cal 266 (277, 278) (DR). 
(The scope and object of a statute are the only 
guides in determining whether its provisions are 
directory or imperative.) 

('ll) 28 AIR J941 Lah 310 (311): ILR (1942) Lah 
275. (The word “shall” as used in an Act of the 
Legislature does not always mean that compliance 
with the condition is obligatory.) 
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whether a party may waive the benefit of the particular provision. 93 In deciding the 
question, the Court should take into account the possibility of justice suffering from a too 
rigid application of the rule. 94 In case of affirmative words, even the word "shall” might 
be taken to be only directory as distinguished from imperative, while in cases of negative 
words, the proper construction is to take the words as prohibitive. In other w’ords, a 
provision that a certain thing shall be done may be held to be only directory. But a 
provision that a certain thing shall not be done should be treated as prohibitive. 95 

( 20 ). Words in singular should be read as including the plural unless there is 
anything in the context to the contrary. 96 

(• 21 ). In following decided cases in regard to the interpretation placed by them 
upon words in a statute, the danger of diverting attention from what has been enacted to 
what has been judicially said about the enactment must be avoided. 97 

(22) . Forms given in the Schedule do not control the clear words of the Code itself. 9 * 

(23) . Where certain provisions from an existing Act have been incorporated into 
a subsequent Act, no addition to the former Act which is not expressly made applicable 
to the subsequent Act can be deemed to be incorporated in it, at all events, if it is possible 
for the subsequent Act to function effectively without the addition, nor can the repeal of 
the first statute affect the second." 

(24) . Provisions of Acts passed by the same Legislature, when apparently 
inconsistent, should so far as possible be reconciled with each other 1 " 0 by reading one 
as a qualification to the other. If that is not possible the later Act should prevail. 101 


(’-10) 27 AIR 1940 Lah 26G (267) : ILR(1940) Lah 
619 (DB). (Use of word “shall” does not neces¬ 
sarily imply that particular provision is imperative.) 
(’38) 25 AIR 1933 Pat 539 (541) : 17 Pat 726 
(DB). (The scope and object of a statute are the 
only guides in determining whether its provisions 
are directory or imperative and in the absence of 
express provision, the intention of the Legislature 
is to be ascertained by weighing the consequences 
of holding a statute to be directory or imperative.) 
( 37) 24 AIK 1937 Mud 31 (57, 58,77): ILK (1937) 
Mad 383 (DU). 

(’77) 3 Cat 47 (57) : 4 Ind App 127 (1»C). (‘Must’ 
or ‘shall’ may be substituted for ‘may’ for giving 
effect to intent iv n of Legislature.) 

(’24) 11 AIR 1924 Cal 889 (889): 52 Cal 159 (DB). 
(’30) 17 AIR 1930 Mad 278 (283):52 Mad 648 (DR). 
[See also (’25) 12 AIR 1925 Cal 1216 (1247) : 53 
Cal 46 (DB). (Whether a mandatory provision is 
imperative or only directory depends upon a 
consideration of various circumstances.)} 

93. (’10) 5 Ind Cus 390 (393) (DB) (Cal.) 

(’29) 16 AIR 1929 Cal 133 (435) : 56 Cal 252. 

94. (’15) 2 AIR 1915Mad920(921):39 Mad485(1>B). 
(’31) 18 AIR 1931 Lah 15 (16). 

(See ( 43) 30 AIR 1943 Cal 266 (278) (DR). (Where, 
powers, rights or immunities arc granted with n 
direction that certain regulations, formalities or 
conditions shall he complied with, it is neither 
unjust nor inconvenient to exact rigorous obser¬ 
vance of them as essential to the acquisition of 
the right or authority conferred.)] 

95. (’90) 12 All 510 (517. 521) (FB). 

96. (’25)12 AIR 1925 Rang94 (95):2Rang579 (DB). 

97. .’32) 19 AIR 1932 PC 36 (40) (l'C). 

Also see Preamble Note 15. 


98. (’41) 23 AIR 1941 Rang 135 (140) : 1941 
RaDg L It 65 (DB). (Scheduled forms are danger¬ 
ous guides to the meaning of a statute.) 

(’18) 5 AIR 1913 Cal 631 (632). 

(*32) 19 AIR 1932 Mad 528 (524) : 55 Mad 982. 

99. (’31) 18 AIR 1931 P C 1-19 (152): 58 Ind App 
259 : 59 Cal 55 (PC). 

100. (’ ll) 28 AIR 1941 Bom 158 (159):ILIt(1941) 
Bom 147. (Adjective law cannot control substan¬ 
tive law in absence of express provision.) 

(’27) 14 AIR 1927 Cal 432 (143) : 54 Cal 863 (FB). 

(’27) If AIR 1927 Lah 435 (438) : 8 Lah 617. 

(’26) 13 AIR 1926 Nag 491 (492). (Provision of 
adjective law, e. g. S. 115, Evidence Act, cannot 
be invoked to defeat the plain provision of a 
statute, e. g. S. 11. Contract Act.) 

(’13) 19 Ind Cas 387 (390) : 37 Bom 231 (DR). 

(’76) 1 Mad 89 (110, 114, 116) (FB). 

(’75) 1 Rom 67 (69) (DB). 

(1875) L It 10 Ch App 47!) (484) : 44 L J Ch 691, 
Ebbs v. Boulnois. 

(’31) 18 AIR 1931 Sind 124 (126): 25Sind Lit 222. 

(’29) 16 AIR 1929 Bom 274 (275):53 Bom 627 (DB). 

(’*28) 15 AIR 1928 Lah 609 (614): 9 Lah 701 (FB). 

101. (’41) 28 AIR 1941 F C 16 (31) : 1940 F C It 
110 : ILR (1941) Kur F C 72 (FC). 

(’30) 17 AIR 1930 Pat 442 (445) : 10 Pat 63 (DB). 

(’27) 14 Allt 1927 Lah 435 (438) : 8 Lah 617. 

(’24) 11 AIR 192 4 Cal 980 (980) (DB). (If there is 
an earlier Act with certain penalties and a subse¬ 
quent Act with other penalties, as general proposi¬ 
tion the earlier statute is repealed by later statute 
even if there are no express words to that effect in 
the later statute.) 

(1912) 2 Ch 371 (360, 381) : 81 LJ Ch 741, Lul>y 
v. Warwickshire Miners’ Association. 
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The same rule applies to two apparently inconsistent sections in the same Act. 10 " 

(25). A repealing section should not bo interpreted with reference to the reading 
of the repealed section. 103 The effect of repeal of a statute, in the absence of saving clauses, 
is that it has to be considered as if the statute so repealed has never existed. 104 Unless so 
repealed or altered the prior existing law will continue in force. 105 Where the Act repealed 
is a parent Act, all the laws passed under that Act also stand repealed, unless there is a 
saving provision in the repealing Act. 106 

(2G). A repealing Act does not affect any legal proceedings in respect of rights 
acquired before the repeal. 1 " 7 When an Act is in force on the date of a transaction, a 
subsequent repealment of the Act does not affect the merits, rights or liabilities of the 
parties on the date of the transaction. 10 * 


Act. 


100 


(27). It is not proper to use one Act for the purpose of interpreting another 


(2S). In interpreting foreign statutes, Courts should not be guided by outside 
opinion, however eminent such opinion may be. 11 " 


(29). Technical language must have technical meaning attached to it, unless the 
contrary manifestly appears. 111 


(’SO) 6 Cal 249 (250, 251). (Amended definition 
held applicable.) 

(1879) 4 Q B 1) 245 (275), (,)ueen v. Bishop of 
Oxford. (Where two statutes are in pari materia 
and their enactments cannot stand together, the 
later statute shall prevail as being the later ex¬ 
ponent of the legislative will.) 

(1934) 1934 LJKB 364 (367) : (1934) 1 K B 590, 
Ellen Street Estates Ltd. v. Minister of Health. 
(’31) 18 AIR 1931 Sind 124 (126): 25 Sind L R 222. 
[See however (’26) 13 AIR 1926 Sind 115 (11(3). 
(Where there are two conflicting provisions of 
the Legislature, that provision, the terms of 
which are more appropriate to the circumstances 
of the case, governs it.)) 

102. ('39) 20 AIR 1939 Mad 3GI (365): I Lit (1939) 
Mad 151 (FB). (In order to avoid a conflict be¬ 
tween two sections, they must be read together 
and the language of one interpreted and where 
necessary modified by that of the other.) 

(’21) 8 AIR 1921 Cal 603 (004) (DB). (Particular 
enactment, whenever found, must be construct! 
strictly as against the general provision.) 

103. (’32) 19 AIR 1932 P C 92 (94) : 59 Ind App 
112 : 55 Mad 443 (PC). 

(’28) 15 AIR 1928 Nag 13G (142) (D11). (Section 05 
and O. 21, R. 91 of the present Code should not be 
interpreted with reference to the repealed S. 31G 
of the old Code.) 

104. (’34) 21 AlR 1934 Cal 80 (S2): GO Cal 1438 (DB). 

105. (’41) 28 AIR 1941 F C 10 (31) : 1910 F C It 
110 : ILR (1911) Kar F C 72 (FC). (It is not 
absolutely necessary thatastatute must be repealed 
by express language—Repeal, alteration or amend¬ 
ment can be eflectediby necessary implication also.) 

106. (’40) 27 AIR 1910 All 272 (280) : ILR (1910) 
All 455 (FP>). 

107. (’33) 20 AIR 1933 Mad 57 (58). 

(’27) 14 AIR 1927 Pat 203 (205) : G Pat 296 [ DB). 

108. (’33) 20 AIR 1933 Bom 262 (265). 

(1926) 1 KB 393 (409) : 95 LJKB 148, Falcon 
v. Famous Players Film Co. 


(’25) 12 AIR 1925 Pat 346 (349) : 4 Pat 272 (DB). 
(1923) 2 K B 193 (196, 197) : 62 LJKB 366, 
Ilensball v. Porter. 

(’76) 1 Bom 286 (291) (DB). 

109. (’42) 29 AIR 1942 All 440(441):ILR (1942) All 
933. (Every word in particular statute must be 
construed in its technical sense — It is not satis¬ 
factory to refer to other statutes for that purpose.) 
( 42) 29 AIR 1942 Cal 47 (48) : I L R (1911) 2 Cal 
273 (Dl>). (Especially when it is not in pari 
materia.) 

(’41) 28 AIR 1941 Nag 292 (293) : ILR (1912) Nag 
269. 

(’40) 27 AIR 1940 All 291 (300) (DB). (It is a 
dangerous practice to take words from one statute 
to illustrate the meaning of words in another 
statute.) 

(’39)26 AIR 1939 Cal 435 (441, 417) : ILR (1939) 
2 Cal 93 (FB). (A particular meaning assigned by 
the Court to a particular word used in one statute 
should not necessarily be attributed to tlio same 
word used in another statute unless the scope and 
object of the two statutes bo similar.) 

( 39) 26 A I R 1939 Pat 323 (329). (Citation of 
English ease law to consider Indian statutes not 
in pari materia is improper.) 

(’39) 26 AIR 1939 Pat 55 (57) : 18 pat 13 (FB). (In 
interpreting Government of India Act, 1935, deci¬ 
sions of Privy Council regarding British North 
America Act are of little assistance and it would 
be dangerous to apply those decisions.) 

(’35) 22 AIR 1935 Cal 732 (733) (DB). 

C32) 19 AIR 1932 Mad 313 (345) (DR). 

(’34) 21 AIR 1934 All Gsl (683) (DB). (The mean¬ 
ing of an expression in a statute need not be res¬ 
tricted because the same expression has been used 
in a restricted sense in other enactments.) 

( 35) 22 A I R 1935 Mad 600 (G01) (DB). (Word 
having certain meaning In one Act should not be 
given same meaning found in different context, in 
different Act.) 

110. (’30) 17 AIR 1930 Mad 146 (146) (DB). 

111. (’33)20 AIR 1933 Cal 467(468): GO Cal 379 (DB). 
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(30) . Special Acts must be strictly construed. 112 

(31) . Where the terms of a statute are ndt imperative, the use of general powers 
conferred by that statute should be in strict conformity with private rights. 113 

(32) . In enactments which confer powers upon public authorities, the language 
of permission may not preclude the existence of a duty. 111 


(33) . The words in an Act are used correctly and exactly and not loosely and 
inexactly. Upon thoso who assert that the rule has been broken the burden of establishing 
their proposition lies heavily and they can discharge it only by pointing to something in 
the context which goes to show that the loose and inexact meaning must be preferred. 116 

(34) . While it is possible that there might be an overlapping of powers conferred 
on different persons, by a statute, yet, at least where the matter admits of doubt, the 
construction against overlapping of lowers should be adopted ordinarily. 110 

(35) . In construing a statute one should ondeavour to give it a meaning, in all 
cases ol ambiguity, which will make it consonant to, rather than in disagreement with, 
other Acts. 11 ' Similarly, where two constructions aro possible, the interpretation that will 
promote the object of the statute and not defeat it, should be preferred. 118 There is a 
presumption that the Legislature does not intend to make any substantial alteration in 
the law beyond what it explicitly declares either in express terms or by clear implication, 
or in other words, beyond the immediate scope and object of the statute. 119 

(3c»). In tho case of statutes the maxim expressio unius est exclusio altcrius 
(mention of one thing is the exclusion of others) is to he applied with great caution. 1- " 

See also the undermentioned cases. 121 


(’37) 24 AIR 15)37 I,al. 178 (179): ILR(1937) Lab 
415 (DB). (The word 'pensions’ lias been employed 
in the Code in it-; etymological sense.) 

C12) 15 Ind 122 (123) (DB) (Lull). 

(’82) 5 All 121 (137) (FB). 

(1854) 5 Moo Ind App 234 (250) : 8 Moo I'C I 
(I’C). (Words long used in a technical sense and 
judicially also construed as such—Same words used 
in » statute must he taken to have been used in 
the technical sense.) 

[See (’28) 15 AIR 192k lJom 69 (73).] 

112. (’41) 28 AIR 1941 Nag 249(251): ILR (1941) 
Nag 128. (Statute harsh and ejecting departure 
from ordinary law—It must be construed strictly 
in favour of subject relying on ordinary law.) 

( 30) 17 AIR 1930 Lab 333 (334). 

113. (’37) 21 AIK 1937 Mad 51 |78) : ILR (1937) 
Mad 383 (l»B). 

(■31) 18 AIR 1931 Rang 95 (96). 

114. (’37) 21 AIR 1937 Mad 51 (78) : ILR (19 57) 
Mad 383. (Word may' construed as obligatory.) 

(•3 1) 21 AIR 1934 Bat 670 (G72) : 14 Pat 24 (FB). 

( •;{()) 17 AIR 1930 Rang 297 (300): 8 Rang333(FB). 

1 15. (’33) 20 AIR 1933 I* C 210 (217) (BC). 

F34) 21 AIR 1931 Bat 304 (305) (DB). 

116. (’35) 22 AIR 1935 Lab 712 (753): 16 Lab 
937 (FB). 

117. (’39) 26 AIK 1939 Nag 50 (52) : ILR (1938) 
Nag 558 (FB). 

(’39) 26 AIR 1939 Bat 49 (51) : 18 But Ml (DB). 
(Twoconstructions possible — One in accordance 
with existing enactments and other repugnant to 
them — Construction avoiding repugnancy to be 
preferred.) 


(’35) 22 AIR 1935 Bat 508 (513) : 15 Pat 8 (DB). 
(If there are two inconsistent enactments it must 
be seen if one cannot be read ns a qualification ot 
the other.) 

(’14) 1 AIR 191-1 Oudh 199(200): 17 OudhCas99(DB). 
[.See also (*36) 23 AIR 1936 Besh 57 (59) (DB). 
(Section in one Act should not be interpreted con¬ 
trary to any other Indian statute, because the 
section is copied from an English Act.)] 

118. (’-10) 27 AIR 1940 Nag 337 (340): ILR (1941) 
Nag 150. 

119. (’43) 30 A 1 R 1943 Bom 213 : 45 Bom L U 
431 (438). (Special Act dealing with succession 
among Hindus—Settled law cannot be hold to In- 
changed merely by implication.) 

(’40) 27 AIR 1940 Oudh 136 (142, 143) : 15 Luck 
229 (FB). 

(’31) 18 AIR 1931 Cal 580 (581) : 53 Cal 801. (Pre¬ 
sumption that the Legislature did not intend to 
alter the law by an Act described as a consol i- 
diitory Act cannot override the plain meaning ot 
the words used.) 

120. (’2(5) 13 AIR 1926 Sind 133 (134) : 20 Sind 
L It 197. 

('23) 10 A lit 1923 Cal 66 (69) (DB). 

121. ('43)30 AIR 1943 Cal 108 (110) (DB). (“In¬ 
clude" is very generally used in interpretation 
clause in order to enlarge meaning of words and 
phrases occurring in body of statute and in such 
cases, tin- word or phrase must be construed as 
comprehending not only such things as it signifies 
according to its natural import but also things 
which the interpretation clause declares that it 
.-.ball include. 1899 A C 99 at 105 cited.) 
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8. Reference to pre-existing state of the law. — It follows from the 
principles set forth in Note 2, that where jbhe language of a statute is plain and clear , 
it cannot be qualified or neutralised by indications of intention gathered from the previous 
state of law. 1 In the leading case of Bank of England v. Vagliano Bros., 2 Lord 
Herschell observed as follows : 

“I think the proper course is, in the first instance, to examine the language of the statute ami 
to ask what is its natural meaning uninfluenced by any considerations derived from the previous 
state of the law, and not to start with inquiring how the law previously stood, and then, assuming 
that it was probably intended to leave it unaltered, to see if the words of the enactment will bear 
an interpretation in conformity with this view.” 

But where the language is not clear or the statute has made no provision for any 
particular case, the previous legislation may be referred to for the purpose of ascertaining 


the object and intention of the Legislature. 3 

t’43) 47 Cal W N 323 (325) (DB). (Word “may” 
when may have compulsive force.) 

(’13) 30 AIR 1943 Cal 285 (301) (SB). (Validity of 
statute—Court can take judicial notice of historical 
facts (Per Derbyshire, C. J. and Khundkar, J.; 
Sen, J., contra.) 

(’42) 29 AIR 1942 Cal 007 (609). (Earlier and later 
enactments so inconsistent that they cannot stand 
together and effect cannot be given to both at same 
time—There must be implied repeal of earlier Act.) 
C40) 27 AIR 1940 Oudh 138 (142, 143) : 15 Luck 
229 (FB). (There is no presumption that when 
one view as to the meaning of an Act would apply 
the Act to a larger number and another view to a 
smaller number, the Legislature meant it to affect 
the larger number.) 

(’37) 24 A I R 1937 Bom 15 (16). (The word 
‘'include” in interpretation clause is enumerative 
and not exhaustive.) 

(’37) 24 AIR 1937 Pat 185 (187) : 1C Pat 60 (FB). 
(When in an interpretation clause, it is stated that 
a certain term includes so and so, it is implied 
that the term retains its ordinary meaning what¬ 
ever else it may mean.) 

(’35) 22 AIR 1935 Pat 243 (247): 14 Pat 799 (DB). 
(The current meaning of any particular word may 
differ widely from that of the word from which it 
was derived and no useful purpose is served by the 
method of considering etymological derivations of 
a word.) 

C33) 20 AIR 1933 Bom 234 (237): 57 Bom 441 (DB). 
(Government resolution cannot override the law.) 

Note 8 

1. (’40) 44 Cal W N 511 (512). (Reference to re¬ 
ported cases on which the statutory provisions are 
thought to be based is not desirable.) 

(’07) 35 Cal 31 (55) (FB). 

(1900) 3 Oudh Cas 325 (327) (DB). 

(’95) 22 Cal 788 (797) : 22 Ind App 107 (PC). 
(Reversing 21 Cal 732.) 

(’32) 19 AIR 1932 Mad 8 (13) : 55 Mad 151 (DB). 
(’20) 7 AIR 1920 P C 140 (142) (PC). (Mere omis¬ 
sion in later statute of negative provision inearlier 
one cann<>t by itself effect substantive affirmation.) 
C28) 15 A I R 1928 P C 2 (4) : 7 Pat 221 : 55 I„d 
App in (PC). 

(1891) 1891 App Cas 107 (120), Bank of England v. 
Vagliano. 

(’32) 19 AIR 1932 All 434 (435) : 54 All 616 (DB). 


(•30) 17 Allt 1930 All 837 (839) : 52 All 748 (DB) 
(’10) 6 Ind Cas 101 (106) (DB) (All). (Karamal 
Husain, J.) (Per Knox, J.. contra at p. 104.) 

(’17) 4 AIR 1917 Bom 268 (270). 

(’35) 62 Cal 612 (627) (DB). (English law not to be 
considered.) 

(’30) 23 AIR 1936 Cal 593 (608) (DB). 

(’21) 8 AIR 1921 Cal 397 (399, 402): 48 Cal 556 (FB) 
(’24) 11 AIR 1924 Cal 424 (425). 

(’29) 16 AIR 1929 Cal 497 (503) : 56 Cal 367. 

(’01) 28 Cal 517 (528). 

(’96) 23 Cal 503(572) : 23 Ind App is (l’C) 

(’80) 5 Cal 300 (303) (DB). 

(’25) 12 AIR 1925 Mad 589(590): 48 Mad 488 (DB). 
(’17) 4 AIR 1917 Oudh 316 (319):20 Oudh Cas 104. 
(’34) 21 AIR 1934 Pat 555 (556). 

(’20) 7 AIR 1920 Low Bur 138 (139) : 10 Low Bur 
Rul 326. 

(’35)22 AIR 1935 Sind 62(64):28 Sind L R 366(DB) 
[See (’30) 17 A I R 1930 Oudh 148 (159, 164) : 5 
Luck 552 (FB).] ’ 

[Sec also (’22) 9 AIR 1922 Nag 207 (208). (Altera¬ 
tion of provisions in new Act—Reference to new 
Act cannot be of any help in interpreting old Act ) 
(’39) 26 AIR 1939 Oudh 131 (137) : 14 Luck 492 
(FB). (It is not to be doubted that both the 
heading and the preamble are to be taken into 
consideration in interpreting the clauses of the 
Contempt of Courts Act, 1926, hut they are not 
the operative portions of the Act.)] 

Also see 1 'reamhic Note 7. 

2. (1891) 1891 App Cas 107 (144, 145). 

See also the following cases where the principle 
of the above observation is accepted: 

(’28) 15 AIR 1928 P C 16 (18; : 55 Ind App 96 
55 Cal 519 (PC). 

( 25) 12 AIR 1925 Cal 34 (11) : 52 Cal J (SB) 

C >4) 11 AIR 1921 Cal 257 (272, 273) (FB). (Case 
law referred to.) 

(’21) H AIR 1921 Cal 1 (G) : 48 Cal 388 (SB). (Do.) 

( 28) 15 AIR 1928 Lah 361 (368): 10 Luh 106 (FB) 
(’97) 20 Mad 97 (101). 

(’32) 19 AIR 1932 Oudh 71 (72) : 7 Luck 300 

(’18) 5 AIR 1918 Bat 633 (635). (But the Court is 
certainly cnt.tled to see the course of legislation ) 

3 (’43) 30 AIR 1943 F C 36 (70). (History of legis¬ 
lation and facts giving rise to enactment can be 
referred to.) 
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9. Reference to proceedings of the Legislature. — In the case of The 
Administrator.General v. Prem Lai Mullick, 1 their Lordships of the Privy Council 
have laid down definitely that it is not competent to refer to the proceedings of the 
Legislature as legitimate aids to the construction of the statute . 2 This is in consonance 
with the principle that where the language is plain no extraneous matter should be 
taken into account in the interpretation of the Act. 


(’ll) 28 AIK 1941 Mud 449 (452, 468): ILK (1941) 
Marl 599 (FB). 

(’41)28 AIK 1941 Rang 135 (139) : 1941 Kang 
L R G5 (DB). 

(’40)27 AIR 1910 PC 105 (109) : ILK (1940) 
Mad 599: 67 Ind App 222 (PC). 

(’40) 27 AIR 1940 Oudh 13S (143) : 15 Luck 229 
(FB). (Previous state of the law can he considered 
so as to liod the mischief sought to be cured by 
the Legislature.) 

( 28) 15 AIR 1928 All 682 (683) : 51 All 459. (It is 
always interesting to discover how legislation as 
to particular sections of a certain Code came into 
effect in order to understand the meaning thereof.) 
(’22) 9 AIR 1922 Cal 287 (297) : 49 Cal 280 (DB). 

(’13) 19 Ind Cas 227 (228) (DB) (Mad). (To ascer¬ 
tain the meaningof an enactment the event9 which 
led to the passing of the Act may he looked to.) 
(’08) 35 Cal 34 (55) (FB). 

(’08) 35 Cal 701 (711) (DB). 

(’07) 9 Bom L K 359 (361) (DB). 

(’05) 2 Cal L Jour 546 (553) (DB). 

(’02) 26 Bom 757 (763. 764) (DB). (When there is 
verbal ambiguity, the history of the legislation, its 
scope and object, the mischief or defect for which 
it was intended to provide can be referred to.) 
(1900) 3 Oudh Cas 325 (327) (DB). 

(’87) 1] Bom 1 (1). (Courts are at liberty toconsidcr 
the general state of law which prevailed in pan 
materia prior to enactment of any statute under 
consideration.) 

( 82) 5 All 121 (135) (FB). (The general state of 
the law which prevailed in pari materia prior 
to the enactment of any statute may be considered 
for the purpose of ascertaining the policy of the 
Legislature.) 

('84) 8 Bom 313 (321) (FB). (Case not provided for 
in the consolidating statute.) 

( 90) 17 Cal 590 (599, 602) : 17 Ind App 40 (PC). 

( 33) 20 AIK 1933 Pat 435 (437, 438) : 12 Pat 665 
(SB). (In caso of ambiguity previous state of law 
may be consulted.) 

1*32) 19 AIK 1932 All 434 (435) : 54 All 61G. 

(’24) 11 A1 It 1921 All 328 (335) : 46 All 489 (FB). 
(■03) 26 All 144 (147). 

(’84) 0 All 509 (530. 531. 540) (FB). 

(’31) 18 AIK 1931 Cal 110 (113) : 58 Cal 290. 

(’30) 17 AIK 1930 Bind 265 (279) : 24 Sind L It 
277 (FB). 

Note 9 

1. (’95) 22 Cal 788 (798, 799): 22 Ind App 107 

2. See also the undermentioned cases : 

(’42) 29 AIK 1912 Luh 213 (252) (DB). 

(’42) 29 AIK 1942 Nag 5 (7) : I L R (1941) Nag 
581 (FB). 


(’42) 29 AIR 1942 Oudh 231 (235) : 17 Luck 530 
(DB). (Courts cannot consider the Parliamentary 
history of an enactment for the purpose of ascer¬ 
taining its meanings.) 

(’42) 29 AIR 1942 Pat 304 (306). 

(’42) 29 AIR 1942 Sind 65 (69) : I L It (1942) Kar 
127 (SB). 

(’ll) 28 AIR 1911 Cal 673 (675) : I L It (1941) 1 
Cal 199 (DB). 

(’10) 27 AIR 1940 Oudh 138 (143, 145) : 15 Luck 
229 (FB). (The Statement of Objects und Reasons 
is part of the Parliamentary history of the Act. It 
is merely the opinion and the desire of the person 
who introduced the Act, not of the Legislature 
after it had passed it.) 

(’39) 26 AIR 1939 Pesh 10 (40). (Objects and 
reasons not material.) 

(’33) 25 AIR 1938 Nag 144 (145) : I L R (1940) 
Nag 517. 

(‘37) 24 AIR 1937 Lab 558 (559). (Gathering of 
supposed intention of Legislature from debates or 
even Statement of Objects and Reasons not permis¬ 
sible.) 

(’28) 15 AIR 1928 All 124 (125) : 50 All 348 (DB). 

(’28) 15 AIK 1928 Lab 35 (38) : 9 Lab 260 (DB). 

(’27) 11 AIR 1927 Cal 149 (153): 53 Cal 929 (DB). 

(’27) 14 AIR 1927 Cal 821 (822) (DB). (Report of 
Select Committee.) 

(’23) 10 AIR 1923 Rang 21 (21) : 11 Low Bur Rul 
354 (DB). (Statement of Objects and Reasons 
should not be referred to.) 

(’20) 7 AIR 1920 Low Bur 132 (133). (Do.) 

(1906) 2 K B 67G (716) : 75 L J K B 933, Rex v. 
West Riding of Yorkshire County Council. 

(’05) 2 Cal L Jour 546 (553) (DB). 

(’01) 31 Cal 628 (610) (DB). 

(1902) 2 Ch 585 (593) : 71 L J Ch 741, Ambler A 
Sons Ltd. v. Bradford Corporation. 

(’93) 18 Bom 133 (136) (DB). (No reference to the 
debate on the bill is to be made.) 

(’87) 11 Bom 1 (4). (Reference to previous forms in 
which the Act appeared before the Legislature for 
the purpose of finding intention of the framers 
cannot be made.) 

(’82) 5 All 121 (135) (FB). 

(’77) 2 Bom 84 (88) (D14). (An inquiry into the 
vicissitudes which a measure experienced in the 
course of its passage as a bill through the Legis¬ 
lature.) 

(’181 5 AIR 1918 Mad 381 (382) : 13 Ind Cas 173 
(174) (DB). (The language of the enactment in 
Premlal’s case wa9 plain and clear.) 

(*14) 1 AIR 1914 Mad 174 (176) : 38 Mad 997 (DB). 
(Interpretation of the plain words of the Act in 
the light of expressions of the views of Govern¬ 
ment before its enactment is Dot advisable.) 
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The cases in India,* before the date of the above Privy Council decision, which 
had taken the view that such proceedings could bo always referred to in aid of the 
construction of statutes, cannot be considered to be good law after the date of the said 
decision. 

Where the language is doubtful or ambiguous, such proceedings may of course be 
looked into. 4 


The proceedings of the Legislature will include — 

(l) The Statement of Objects and Reasons; 


(2) The Report of the Select Committee; 

(3) The Draft stages of the Bill, and 

(4) The Debates of the Legislature. 


(••20) 7 AIR 1920 P C 56 (59) : 13 Mad 550 : 47 
iQd App 33 (PC). (Statement made on the intro¬ 
duction of the measure or its discussion cannot be 
looked at as affording any guidance as to the 
meaniog of the words.) 

(’19) 6 AIR 1919 All 50 (51) : 42 All 70. 

(’04) 26 All 114 (147) (DB). 

(’91) 14 All 145 (150, 153, 151) (DB). 

(’33) 20 AIR 1933 Bom 272 (274) : 57 Bom 377. 
(Proceedings in Council not to be looked into.) 

(’31) 18 AIR 1931 Bom 70 (72) : 55 Bom 220 (DB). 

(’29) 16 AIR 1929 Bom 271 (276) : 53 Bom 627 
(DB). (Statement of Objects and Reasons not to be 
looked into.) 

(’98) 22 Bom 112 (126, 127, 128). (Following 22 
Cal 788 and distinguishing the view taken in the 
English cases of In re Mew, (1862) 31 1, J B K 87 
and Reg. v. Bishop of Oxford, (1879) 4 0 B 1)525.) 

(’36) 23 AIR 1936 Cal 593 (G19) (DB). 

(’36) 23 AIR 1936 Cal 145 (146). 

(’34) 21 AIR 1931 Cal 119 (120) (DB). 

(’31) 18 AIR 1931 Cal 550 (552) (DB). 

(’23) 10 AIR 1923 Cal 74 (77) (DB). (Case-law fully 
discussed. Even in case of ambiguity reference is 
not permissible.) 

(’95) 22 Cal 1017 (1022) (FB). (Following 22 Cal 
788 : 22 Ind App 107 (PC)). 

(’94) 21 Cal 732 (753) (FB). (Approved by I*. C. in 
22 Cal 788 : 22 Ind App 107 (PC)). 

(’73) 19 Suth W It 48 (53) (DB). 

(’37) 24 AIR 1937 Lab 497 (499) : I L R (1937) 
Lab GO (SB). (Statement of Objects aod Reasons.) 

(’29) 16 AIR 1929 Lah 641 (644) : 11 Lah 55. 
((Ju&re : If report of Select Committee can be 
looked into—Bhide, J.) 

(-28) 15 AIR 1928 Lah 337(341): 9 Lah 689 (DB). 
(Debates in Council cannot be referred to.) 

(’24) 11 AIR 1924 Lah 374 (370) (DB). 

(’22) 9 AIR 1922 Lah 211 (212). 

(’33) 20 AIR 1933 Mad 120 (121). (Statement of 
Objects and Reasons not to bo looked into ) 

(’26) 13 AIR 1926 Mad 381 (382, 383). 

(’20) 7 AIR 1920 Mad 1019 (1024) : 43 Mad 675 
(P B). 

(’35) 22 AIR 1935 Nag 149 (151, 152) : 31 Nag LII 
318. (Staiementa mode in Legislative Assembly on 
behalf of Government cannot be considered bv 
Court.) 

(’24) 11 AIR 1924 Nag 162 (163). 

CIO) 5 Iml Cas 805 (8U6) : 13 Oudh Cue 55 (DB). 


(’35) 22 AIR 1935 Pat 346 (348) : 14 Pat 720 (SB). 
(Speeches in Assembly at the time of passiug of 
Act are of no. value in interpreting the statute.) 

(’ll) 1 AIR 1914 Upp Bur 17 (18) : 2 Upp Bur 
Rul 16. 

(’39) 26 AIR 1939 Sind 134 (135). 

(’36) 23 AIR 1936 Sind 209 (210) : 30 Sind L R 
196 (DB). (Statement of Objects and Re.isons is 
not part of an Act and Objects and Reasons should 
not be referred to iu interpretation of Act.) 

(’19) 6 AIR 1919 Sind 80 (80) : 13 Sind L R 23 
(FB). (But they have been referred to, to ascertain 
the object of the statute where there is ambiguity.) 
[Sec (’13) 19 Ind Cas 765 (766, 767) (PC). (In the 
course of argument Lord Loreburn remarked : 
-The decision of the Select Committee, eminent 
though the members were, did not possess the 
same authority on the interpretation of a statute as 
that of a Court of Law.”)J 
[But see (’24) 11 AIR 1924 Nag 249 (250) : 20 
Nag L R 103. (The case holds contrary to what 
the Privy Council has held but does not refer to 
that decision or to any principle—This cannot be 
considered to lay down correct Jaw.)] 

3. (’83) 7 Bom 310 (315). (Reference to debates in 
Council.) 

( 94) 18 Bom 616 (625) (DB). (Recommendation of 
the Law Commissioners.) 

(’91) 15 Bom 583 (585) (DB). (Report of Special 
Committee.) 

( 90) 17 Cal 852 (860) (DB). (Reference to Report 
of Indian Law Commissioners and of Select Com¬ 
mittee.) 


(84) 10 Cal 167 (192, 193) (FB). (It is, however, 
unusual to refer to Objects and Reasons given for 
introducing a Bill into the Legislative Council.) 
(’99) 22 Mad 494 (504). (The High Court referred 
to such proceedings but the Privy Council decision 
was not referred to and there was no decision on 
the point.) 

(’93) 16 Mad 207 (210) (DB). (Report of Select 
Committee.) 

4 -» Bom 211 (2.16. 217) (DB) (Statement 
of Objects and Reasons can be looked into 1 
(’92) 19 Cal 544 (567, 569) (FB). 

(’31) 18 AIR 19.il Cal 633 (634). 

i 5 AIR 1928 Lah 337 (340) : 9 Lah 689 (DB) 

( 18; .» AIR 1918 Mad 381 (382) (DB) 1 

(’ll) 12 Ind Cas 799 (801) : 7 Nag L R 165. 

(’19) 6 AIR 1919 SiQd 80(80): 13 Sind L R23 (F13). 
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10. Reference to Preamble and headings prefixed to the sections._ 

Where the language of the enactment itself is clear, then under the general principles 
set forth in Note 7, its construction cannot be affected in any way by a consideration of 
the title of an Act, 1 the preamble or the headings prefixed to the sections. 2 In cases of 
ambiguity of the language of the enactment, however, they may be usefully referred 
to for the purpose of finding out the object and intention of the enactment. 3 In the 


(’87) 14 Cal 721 (728, 729) (PB). (In case of diffi¬ 
culties the proceedings of the Legislature may be 
looked to.) 

(1871) L R 3 P C 605 (648, G49) : 40 L.7(Eccl)33: 
7 Moo P C C (ns) 468, Hebbert v. Purchas. (Pro¬ 
ceedings in the House of Lords and House of 
Commons referred to.) 

[.See also (’30) 17 AIR 1930 All 225 (238): 52 All 
619<FB).J 

Note 10 

1. (13) 30 AIR 1943 F C 36 (71). (Rule that pre¬ 
amble cannot be made use of to control the enact¬ 
ment—Scope and meaning of rule, explained.) 

(1903) 1903 App Cas 443 (447) : 72 L J K B 7*7. 

Fenton v. Thorlcy A Co. Ltd. 

(1870) L R 3 C P 511 (522) : 37 L J C P 226, 
Claydon v. Green. 

2. (*43) 30 AIR 1943 Cal 285 (312) (SB). 

f lO) 27 AIR 1040 I* C 105 (109): ILR (1940) Mad 
599 : G7 Ind App 222 (PC). (The heading of the 
chapter is of no material assistance in the construc¬ 
tion of S. 188 of Sea Customs Act.) 

I ’42) 29 AIR 1942 Sind 6.5 (69) : I L R (1942) Kar 
127 (SB). (Act is not controlled by its preamble.) 
('ll) 28 AIR 1941 Lah 291 (292). 

(’41) 28 AIR 1941 Sind 221 (223): ILR (1941) Kar 
131 (DB). (A preamble does not override the plain 
provisions of a statute—It is a key to an Act.) 
(MO) 27 AIR 1940 Nag 114(116):ILR(1942)Nng377. 
C40) 27 AIR 1940 Oudh 138 (147):15Luck229(FB). 
(’39) 26 AIR 1939 All 157 (157) : ILR (1938) All 
1001 (OB). (Preamble.) 

(•39) 26 AIR 1939 AH 305 (307) : ILR (1939) All 
275 (DB). 

( 38) 25 AIR 1938 Nag 134 (141) : ILR (1938) Nag 
115 (FB). 

C3G) *23 AIR 1936 Mad 841 (848). 

(’31) 18 AIR 1931 All 597 (599) : 54 All 220 (FB). 
(•28) 15 AIR 1928 Lah 35 (38) : 9 Lah 200 (DB). 
( 09) 1 Ind Cas 827 (*27, 828) : 1907-09 Upp Bur 
Rul 1. 

(1883) 22 Ch 1) 511 (520. 521) : 52 L -I Ch 333. 
Sutton v. Sutton. 

(1877) 4 Ch D 395 (401) : 16 L .1 Ch 105. Taylor 
v. Corporation of Oldham. 

(1SG5) 2 Mad II C R 322 (323. 324) (1)B). 

( 36) 23 AIR 1936 All 507 (511) : 58 All 1041 
(FB). (Where the language of the section is clear 
u preamble cannot control its provisions.) 

(’26) 13 AIR 1920 Cal 638 (639). (Also schedules.) 
(19) 6 AIR 1919 P C 52 (53) : 13 Mad 529 : 46 
Ind App 302 (PC). (Section beyond preamble 
governs preamble.) 

(•26) 13 AIR 1926 All 312 (316) (DB). (The 
headings themselves have no operative effect.) 
(’25) 12 AIR 19*25 All 787 (789): 47 All 756 (DB). 

(Headings to be ignored.) 

(’18) 5 AIR 1918 All 264 (264). 

(*35) 22 AIR 1935 Cal 304 (305) : 62 Cal 6G6 (DB). 


(’32) 19 AIR 1932 Cal 346 (348) : 59 Cal 528. 

(’27) 14 AIR 1927 Cal 763 (7G5) : 55 Cal 67 (DB). 

(Preamble cannot control if meaning is clear.) 
(’19) 6 AIR 1919 Cal 551 (560) : 45 Cnl 343 (FB). 
(’13) 21 Ind Cas 538 (540) (DB) (Cal). 

(TO) 6 Ind Cas 259 (261) (DB) (Cal). 

(’30) 122 Ind Cas 226 (227) (DB) (Lah). (Preamble 
cannot control if meaning is clear.) 

(’38) 25 AIR 1938 Mad 441 (445) : I L R (1938) 
Mad 841 (FB). 

(’33) 20 AIR 1933 Mad 120(122). (Preamblecannot 
control if meaning is clear.) 

(’25) 12 AIR 1925 Mad 609 <612):43 Mad 395(DB). 

(Headings to be ignored if section is clear.) 

('26) 13 AIR 1926 Mad 381 (382). 

(*38) 25 AIR 1938 Nag 293 (300) : ILR (1939) Nag 
526. (Where the enacting part is clear, the pre¬ 
amble cannot operate to restrict that meaning.) 
(TG) 3 AIR 1916 Nag 67 (70) : 13 Nag L R 181. 

(’35) 22 AIR 1935 l’esh G9 (72) (DB). (Preamble is 
not exhaustive.) 

(’35) 22 AIR 1935 Rang 460 (463) : 13 Rang 156. 
[See (’40) 27 AIR 1940 Raug 84 (90) : 1940 Rang 
L R 325 (SB). (Preamble of Letters Patent 
Rangoon.)) 

[See however (’32) 19 AIR 1932 Oudb 152(153): 
7 Luck 648 (FB).) 

| But see (T8) 5 AIR 1918 l’at 398 (408. 409) : 3 
Pat L .Tour 1 (FB).) 

3. (’43) 30 AIR 1943 Lah 1 (2) : ILR (1913) Lah 
95 (DB). (Per Ram Lai I, J., in Orderof Reference 
to Division Bench.) 

(’42) 29 AIR 1942 FC 17 (21): 21 Pat 587: ILR (1942) 
Kar F C 21 (FC). (But it is very doubtful whether 
a preamble retrospectively inserted in 1940 in an Act 
passed 25 years before can be looked at by the Court 
for the purpose of discovering what the true inten¬ 
tion of the Legislature was at the earlier date.) 

(’ ll) 28 AIR 1941 Pat 465 (466) : 20 Pat 280 (DB). 
(*40) 27 AIR 1940 Oudh 138 (140, 141) : 15 Luck 
229 (FB). 

(*3l) 13 AIR 1931 All 597 (599) : 51 All 220 (FB). 
(Headings.) 

(’28) 15 AIR 1928 Lah 35 (38) : 9 Lah 260 (DB). 
(’27) 14 AIR 1927 Mad 85 (87). (The preamble and 
the title should be read together to see whether the 
Act is an amending Act or an explanatory Act ) 
(T7) 4 AIR 1917 Pat 305 (315) (FB). (Per Jwala 
Prasad, J.) 

( 07) 29 All 385 (411) (FB). 

(1902) 2 Ch 585 (594) : 71 L J Ch 744, Ambler & 
Sons Ltd. v. Bradford Corporation. 

(*87) 14 Cal 17G (183). 

(188G) 11 App Cas 286 (288) : 55 L J Q B 417, 
Tarquand v. Board of Trade. 

(’82) 8 Cal 637 (643) (DB). 

(1877) 4 Ch D 395 (405) : 16 L J Ch 105, Taylor 
v. Corporation of Oldham. 
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undermentioned case 4 the High Court of Madras cited with approval the view expressed 
in Eastern Counties etc., Railway Companies v. Francis Marriage 5 that headings are 
not to be treated as if they were marginal notes or were introduced merely for the 
purpose of classifying the enactments, that they constitute an important part of the Act 
itself and that they may be read, not only as explaining the sections which immediately 
follow them, as a preamble to a statute may be looked to, but as affording a better key 
to the construction of the sections which follow than might be afforded by a mere 
preamble. 

11. Marginal notes to sections. — It is now settled that marginal 
notes to sections do not form part of the statute itself and cannot be referred 
to for explaining or construing the section. 1 In Balraj Kunwar v. Jagatpal 


(1869.70) 21 L T 238 (246) :LR4HL171: 38 
I* J Q B 265, Hammersmith & City Illy. Co. v. 
Brand and Wife. (Headings of different portions of 
a statute are to be referred to to determine the 
sense of any doubtful expression in a section ranged 
under any particular heading.) 

(1857) 7 Moo Ind App 72 (99) (PC). 

(’36) 23 AIR 1936 A11507 (511) : 58 All 1011 (EC). 
(Preamble.) 

(’10) 5 Ind Cas 862 (862) : 34 Bom 316 (DB). 
(Headings of chapter.) 

(’27) 14 AIR 1927 All 593 (596) : 49 All 903 (DB). 
(Headings and preamble are unlike marginal head¬ 
ings which have no force for the purpose of inter¬ 
pretation and may be used as a “key to open the 
minds of the makers of the Act.”) 

(’33)20 AIR 1933 Bom 417 (420) : 57 Bom 537 
(FB). 

(’33) 20 AIR 1933 Bom 51 (57, 58): 57 Bom 346 
(DB). 

(’38) 25 AIR 1938 Cal 211 (214) : I L 11 (1938) 1 
Cal 626. (Preamble.) 

(’36) 23 AIR 1936 Cal 593 (620) (DB). (Do.) 

(’34) 21 AIR 1934 Cal 741 (742) : 62 Cal 125. 

(’19) 6 AIR 1919 Cal 551 (560) : 45 Cal 343 (FB). 
(Preamble.) 

(’17) 4 AIR 1917 Cal 715 (716) : 44 Cal 267 (DB). 

(Headings to the chapter.) 

(’17) 4 AIR 1917 Cal 681 (685, 686) (DB). 

(’10) 6 Ind Cas 259 (261) (Cal). (Preamble can he 
referred in case of an ambiguity — In this case it 
was not referred to as the section was clear.) 

(’31) 18 AIR 1931 Lah 706 (707): 14 Lah 203 (DI>). 
(Do.) 

(’34) 21 AIR 1934 Mad 138 (138, 139) : 57 Mad 
718 (DB). 

(’31) 18 AIR 1931 Mad 629 (630, 631) : 54 Mad 
845 (DB). 

i;i8) 5 AIR 1918 Mad 381 (382) (DB). (Preamble.) 
( 38) 25 AIR 1938 Nag 298 (300) : ILR (1939) Nag 
526. (Preamble can be referred to in case of an 
ambiguity — In this ca3e it was not referred to as 
the enacting part was clear.) 

(’35) 22 AIR 1935 Pesh 69 (72) (DB). (Do.) 

4. (’38) 25 AIR 1938 Mad 449 (454) : ILR (1938) 

Mad 1063 (DB). 7 

5. (1862) 9 H L C 32 (41) : 8 W R (Eng) 748. 

[See also (1882) 10 Q B D 309 (321) : 52 L .T 

M C 4, R. v. Local Government Board. (Head¬ 
ing of a series of sections must be considered as a 


part of the section and used for construing any 
doubtful matter in the sections under that very 
beading.)] 

Note 11 

1 • <’-*?> L™ 1942 AI1 10 < 34 ) : I L R (1942) 
All 45 (FB). 

(’41) 28 AIR 1911 Bom 397 (402) : I L R (194->) 
Bom 39 (SB). ' ; 

(’40) 27 AIR 1940 Bom 363 (364) : ILR (1940) 
Bom 709 (DB). 

* wi, 94 ? Mad 8 (°) : I L R (1939) Mad 

977 (DB). (Words free from ambiguity—Intention 
to be gathered from words ueed uninfluenced by 
marginal note.) 

(’40) 27 AIR 1940 Nag 377 (380) : I L R (1942) 
Nag 53 (I>B). 

(’28) 15 AIR 1928 Bom 341 (343) (DB). 

(’27) 14 AIR 1927 Mad 85 (87). 

(’27) 14 AIR 1927 Nag 203 (203). 

(1923) 1 Ch 143 (147) : 92 L J Ch 145, Settlement 
Trusts, Penrbyn v. Robarts. 

(’22) 9 AIR 1922 Bom 161 (165): 46 Bom 366 (DB). 

(’19) 6 AIR 1919 Mad 514 (514) : 42 Mad 451 (DB) 

(1916) 1 App Cas 242 (247) : 85 L J K B 146 
Bradford Corporation v. Meyers. 

( App 132 A ("c 3 ) 93 (4 ° 6) : 7 ° Udh 083 248 : 31 Ind 

(1900) 2 Bom L R 918 (923) (DB). 

(1882) 22 Ch D 511 (513), Sutton v. Sutton. 

(1879) 11 Ch 449 (460, 461, 465), A.-G. v. Great 
Bastern liy. Co. 

(1934) 103 L J K B 364 (369) : (1934) 1 K B 590 
Ellen Street Estates, Ltd. v. Minister of Health’ 

(’20) 7 AIR 1920 Pat 526 (527). 

(’34) 21 AIR 1934 All 681 (683) : 57 All 212 (DB). 

(’37) 24 AIR 1937 Bom 198 (202) : I L It (1937) 
Bom 293. ' 

(’33) 20 AIR 1933 Bom 33S (339) : 57 Bom 699 

(’30) 17 AIR 1930 Bom 105 (111) : 54 Bom 288* 

(DB). (Marginal note not to be used to limit The 
plain meaning of the section.) 

(’27) 14 AIR 1927 Bom 424 (125). 

(’26) 13 AIR 1926 Bom 382 (383) (DB) 

(’98) 25 Cal 858 (860). '' 

(’95) 23 Cal 55 (59). 

(’15) 2 AIR 1915 Lah 271 (272) : 1916 P,m To 
No. 36 (DB). (Marginal note cannot be referred to 
even in cases of ambiguity. But it may with 
advantage be referred to when it confirms the con¬ 
clusion warranted by the language of the section.) 

4CPC. 3. 



34 [Pre N 12] 


PREAMBLE 


Singh ~ their Lordships of the Privy Council observed as follows : 

“It is well settled that the marginal notes to the sections of an Act of Parliament cannot be 
referred to for the purpose of construing the Act. The contrary opinion originated in a mistake, 
and it has been exploded long ago. There seems to be no reason for giving the marginal notes in an 
Indian Statute any greater authority than the marginal notes in an English Act of Parliament.” 

Where, however, there is ambiguity in the section the marginal note can be 
referred to for solving the ambiguity. 3 

In the undermentioned cases' 4 it has been held that there can be no objection 
to the reference to marginal notes for the purposes of construing or interpreting the 
sections of an Act, if they are inserted by or under the authority of or assented to by 
the Legislature. 

12. Illustrations. — Illustrations, unlike marginal notes, are to be considered 
as part of the statute itself. 1 They are to be accepted, if that can be done, as being both 
of relevance and of value, in the construction of the section. 2 The rule, however, is 
subject to two limitations — 


( •27) 11 AIR 1927 Mad 136 (137) : 50 Mad 733 
(Dll). 

(’21) 8 AIR 1921 Mad 310 (511). 

(’32) 19 AIR 1932 Nag 174 (176):28 Nag Ii R 302. 

(T7) 4 AIR 1917 Nag 215 (224) : 13 Nag Tj R 130 
(FB). 

(’28) 15 AIR 1928 Oudh 15 (17): 3 Luck 214 (Dll). 

(’35) 22 AIR 1935 Pat 439 (443) : 14 Pat 356 (DB). 

C38) 25 AIK 1938 Rind 9 (10) : 32 Sind L II 129 
(DB). 

[Sec (18G8) L R 3 C P 511 (519, 522) : 37 L I 
C P 22G, Claydon v. Green. (Marginal notes can¬ 
not be used in construction of Acts of Parliament 
as they are not put there by the Legislature or 
assented to by them.)] 

[.See also (’ll) G Ind Cas 392 (395) (DB) (Cal). 

(Qiuzre _ Whether the marginal note can be 

considered in construing the section : Case law 
except 2G All 393 (PC) discussed.)] 

[But see (’ll) 28 AIR 1941 Nag 292 (293) : ILK 
(1912) Nag 2G9. (Marginal note can be taken into 
consideration as showing the intention of the 


section.) 

(’39) 20 AIR 1939 Cal 313 (314) : I L R (1939) 1 
Cal 425 (DB). (The side note, although it forms 
no part of the section, is of some assistance in 
interpreting the section inasmuch as it shows the 
drift of the section.) 

(’35) 22 AIR 1935 Bom 347 (319) : 59 Bom 081 
(DB). (Marginal notes can be looked at in order 
to see general trend of section.) 

( •29) 1G AIR 1929 Nag 17 (20) : 21 Nag L R 158 
(PJ;). (Although a marginal note docs not form 
part of the section, it is of .some assistance in 
properly construing a section.)] 

2. (’04) 20 All 393 (106): 31 Ind App 132: 7 Oudh 
Cas 248 (l’C). 

, See also (’38) 25 AIR 1938 Bom 284 (285) (DB). 
(Marginal notes may he referred to as aids in 
construing section, hut cannot curtail plain mean¬ 
ing of section.)] 

3 . (’10) 27 AIR 1940 Bom 3G3 (364) : ILR (1910) 
Bom 709 (DB). 

(’39) 20 AIR 1939 Nag 230 (231) (DB). (Marginal 
notes can he looked into if particular construction 


leads to contlict of rights granted by Act and those 
acquired under old Act and saved by new Act.) 
(’24) 11 AIR 1924 Mad 389 (390). 

(•23) 12 A1U 1925 All 503 (515) : 47 All 637 (FB). 
(The view was expressed obiter — There was no 
ambiguity in that case.) 

(’25) 12 AIR 1925 Cat 329 (330): 52 Cal 463 (DB). 
(’26) 13 AIR 1926 Mad 749 (751):49 Mad 716 (DB). 
(’32) 19 AIR 1932 Nag 174 (176): 28 Nag L R 302. 
(In case of ambiguity or obscurity, marginal notes 
may be looked into.) 

(’27) 14 AIR 1927 Sind 39 (43) : 21 Sind L R 107. 
(20 Cal 609 and 21 Cal 732 were relied on. The 
principle of 20 Cal 609 was dissented from in the 
Privy Council decision iu 26 All 393 and the deci¬ 
sion in 21 Cal 732 was reversed by the Privy 
Council in 22 Cal 788.) 

(But see (T5) 2 AIR 1915 Lah 271 (272) : 1916 
Pun Re No. 36 (DB). (Marginal note cannot be 
relied upon in clearing up the ambiguity but it 
may be referred to when it confirms the conclusion 
warranted by the language of the section.)] 

4. (’29) 10 AIR 1929 All 53 (58) : 51 All 411 (FB). 
(’33) 20 AIR 1933 Bom 417 (121):57 Bom 537(FB J. 
(’35) 22 AIR 1935 Cal 287 (289): 62 Cal 266 (DB;. 
(•35) 22 AIR 1935 Oudh 337 (312) : 11 Luck 123 
(FB). 

Note 12 

1. (‘is) 5 AIR 1918 PC 249 (250) : 1918 Pun Re 
No. 124 (PC). 

(’28) 15 AIR 1928 Oudh 15 (17) : 3 Luck 244 (DB). 
(’37; 24 AIR 1937 Oudh 57 (60) : 13 Luck 1 (DB). 
(But see (’34) 21 AIR 1934 Cal 402 (403) : 61 
Cal 148 (DB). (Submitted wrong.) 

(’35)22 AIR 1935Sind 145(157): 28 Sind LR 397. 
(’77) 1 All 487 (495) (DB).] 

2. (*43) 30 Allt 1943 P C 34 (38) (PC). (An illus¬ 
tration cannot be ignored or brushed aside becauso 
it is not part of the body of the section—AIR 1910 
P C 242 : 43 Ind App 256 (PC), followed.) 

(’40) 44 Cal W N 11 (31). 

(’27) 14 AIR 1927 Mad 99 (108) : 50 Mad 94 (FB). 
(’74) 22 Suth W It 367 (368) (DB). (But the practice 
of looking more at the illustrations than at the 
words of the sections is a mistake.) 
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(1) An illustration only exemplifies the section and cannot he taken to restrict 

or modify the sense of the section. 3 

(2) Where the illustration is in conflict with the main section, the illustration 

must give way to the section. 4 But it would require a very special case 
to warrant its rejection on the ground of its assumed repugnance to the 
section itself. 6 


13; Punctuation marks—Before the year is-19, the English Acts of Parliament 
were not punctuated by any stops and the then accepted rule of interpretation was that 
such marks could not be relied upon in construing Acts of Parliament. 1 In Maharani of 
Burdwan v. Krishna Kamini Dasif which was a case under the Bengal Regulation of 
1819, their Lordships of the Privy Council held that ,: it is an error to rely on punctuation 
in construing Acts of the Legislature.” 

Since the constitution of the regular Legislatures in India, however, the practice 
has been to insert stops in Bills before the Legislatures and to retain them in the authentic 
copies of the Acts signed by the Governor-General and published in the Gazette of India. 3 
In these circumstances, it was held by the High Court of Bombay, 4 that punctuation 
marks may be considered as aids to the interpretation of the statute where the language 
th ereof m ight otherwise be doubtful. The High Court of Madras took the view that the 


(*1G) 3 AIR 1916 P C 242 (244) : 43 Iml App 256 
(PC). 

(’22) 9 AIR 1922 Bom 415 (416) : 46 Bom S13 

(’36) 23 AIR 1936 Bom 459 (462) : I L R (1937) 
Bom 679. (But an illustration ordinarily exem¬ 
plifies the particular section to which it is append¬ 
ed, and the Court cannot import into an illustration 
to one section which is applicable to Hindu wills, 
a substantive proposition of law or a rule of con¬ 
struction embodied in another section which is not 
so applicable.) 

(’34) 21 AIR 1934 Cal 402 (403) : 61 Cal 148 (DB). 

(’28) 15 AIR 1928 Cal 204(205) : 55 Cal 154 (DB). 

(’21) 8 AIR 1921 Cal 1 (4) : 48Cal 3S8 (SB). (Illus¬ 
tration does not bind the Courts to place a mean¬ 
ing on the section quite inconsistent with its 
language.) 

(’16)3 AIR 1916 Cal 693 (705). (Illustrations have 
no force of law but are useful to explain intention 
of Legislature.) 

(’18) 5 AIR 1918 Mad 1012 (1015) (DB). 

(’25) 12 AIR 1925 Oudh 24 (26. 27) (DB) 

(18) 5 AIR 1918 Low Bur 97 (99). 

(’16) 3 AIIl 1916 Low Bur 114 (116) : 8 Low Bur 
Rul 306 (FB). (Illustrations cannot be taken as 
laymg down substantive Jaw and they merely <>o 
toshow the intention of the framers of the Act!) 

( 35) 22 AIR 1935 Sind 145 (157) : 28 Sind L R 
397. (Illustrations are intended only to assist in 
construing language of Act-Words of Act and not 
illustration should be looked into.) 

3 iSS 8 K 2 i '. UI! 1038 PC 67 ( 7 0): 65 Iml App 06: 
32 Smd L R 374 : ILlt (1938) 2 Cal 7 •> (PC) 

(’*25) 12 AIR 1925 All 220 (221). 

(’17) 4 AIR 1917 Bom 208 (270). 

I!? 1 ) 8 _ AIR !9‘21 Cal 1 (4) : 48 Cnl 388 (SB). 
(DB? 5 AIR 19 " 8 110,11 143 (04) : 52 Bom 257 

(’28) 15 AIR 1928 Bom 78 (79). 

H5) 2 AIR 1915 Cal 594 (595) (DB). 


(’81) 7 Cal 132 (135) (DB). 

(’05) 20 Mad 481 (483) (DB). 

(’29) 16 AIR 1929 Pat 164 (167) : 8 Pat 153 (DB) 

(’35) 22 AIR 1935 Rang 420 (422) (DB). 

4. (’24) 11 AIR 1924 All 718 (749). 

(’30) 17 AIR 1930 Rang 173 (174) : 8 Rang 320 
(DB). (Illustration in conflict with the section was 
treated as a bad statement of law.) 

(’33) 20 AIR 1933 Bom 313 (314). 

C15) 2 AIR 1915 Lab 16 (50) (DB). (The illustra¬ 
tion in the case was contrary to the section.) 

(’30) 1930 Mad W N 638 (643). 

5. (-40) 44 Cnl W N 11 (31). (Illustrations should be 
rejected as repugnant to the section only as the 
last resort of construction.) 

W AIR 1927 Mad 99 (108, 109) : 50 Mad 94 

(’16) 3 AIR 191G PC 242 (214): 13 lnd App256 (PC). 

Note 13 

1- Sec (’15) 2 AIR 1915 Bom 50 (52, 53) : 39 Bom 
182 (DB). 

[See also (1890) 24 Q B D 468 (473) : 59 L .J Q B 
206, Devonshire (Duke) v. O’Connor. (“To my 
mind, it is perfectly clear that in an Act of Par¬ 
liament there are no such things as brackets any 

more than there are such things as stops.”_Per 

Lord Esher, M. R.) 

(1868j L R 3 C 1> 511 (522) : 37 L J C 1> 226, 
Claydon v. Green. (“It is an error to rely on pun- 
dilation in construing Acts of the Legislature »*n 

2. (’87) 14 Cal 365 (372) (PC). JJ 

[See also (Ml) 18 AIR 1931 All 154 (156) : 53 All 

371 (DB). (Following 11 Cal 365 and AIR 1929 

P C 69. Practice of Indian Legislature i-mored I 

(, f®> 18 AI “ O 00 (71)°: 8 Pat 516 : 56 

lnd App 93 (PC). 

( OJBn A1U 1923 Kung 185 ( 18G ) : 1 Kang 226 

3 (DB) 5 ^ 2 AIU 1913 110,11 50 (,5 ;) : 39 130,11 182 

4. ( 15) 2 AIR 1915 Bom 50(53): 39 Bom 182 (I)B). 
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marks were part of the statute and should be considered as such. 5 On the other hand, 
it was held by the High Courts of Allahabad 0 and Calcutta 7 following the case of the 
Maharani of Burdwan that punctuation marks could not be taken into consideration 
in construing the statute. 

The question came again before the Privy Council in Lewis Pugh v. Ashutosh 
Sen* a case under Arts. 48 and 49 of the Indian Limitation Act and it was held that a 
Court was bound to read those articles without the commas inserted in the print. 
This view as to the use of punctuation marks has now been followed by the High Courts 
of Allahabad, 9 Bombay 10 and Lahore. 11 In the undermentioned case, 12 however, the 
High Court of Calcutta has held that where it is not contended that the punctuation is 
wrongly placed, there is no reason why the punctuation should not be taken as a good 
guide for the purpose for which it is there, namely, to understand the sense of the passage. 


14. Proviso. — A proviso is subordinate to the main enactment 1 to which it is 
appended either to allay unfounded fears, 2 or as a condition precedent to the enforce¬ 
ment of the operative clause, 3 or for explaining what particular matters are not within 
the meaning of the enactment, or for providing exceptions and qualifications for the 
enactment. 4 

A proviso should be taken together with the language of the previous portion of 
the enactment 5 and construed in the ordinary manner. 6 As a general rule, it must bo 
taken to govern the main proposition of law which immediately precedes such proviso, 
unless the language of the statute shows a different intention.' 

But in no case can a proviso extend or enlarge the operative eitect of the 
substantive portion, unless there is an ambiguity therein. 9 Likewise, exceptions should 
not be enlarged in their scope more than what their words properly justify. 9 


I 


5. (-24) 11 AIR 1924 Mud 455 (456) (DB). 

6 . (1900) 22 All 270 (277) (Ell). 

7. (’19) 6 AIR 1919Cal551 (563): 15 Cal 343 (FB). 

8 . (’29) 16 AIR 1929 P C 69 (71): 56 Ind App 93: 
8 Pat 516 (PC). 


9. ( 31) 18 AIR 1931 All 154 (156, 157) : 53 All 
374. 

(’33) 20 ALlt 1933 All 521 (522) : 55 All 700. 

10. ('37) 24 AIR 1937 Bom 39 (41) : I L R (1937) 
Bom 763. 


11. (’ll) 28 AIR 1941 Lab 28 (30) (DB). 

12. (’36) 163 Ind Cas 573 (575) (Cal). 


Note 14 


1. (18) 5 AIR 1918 Mad 1210 (1230) : 39 Mud 
1085 (SB). 

2. CIO) 6 Ind Cas 410 (412) : 37 Cal 697 (DB). 
(Following West Derby Union v. Metropolitan 
Life Assurance Society, 1897 App Cas 647.) 

3 (’18) 5 AIR 1918 Mad 1266 (1273) : 39 Mad 
1164 (SB). 

ISee (’82) 3 Cal 637 (641, 642) (DB).] 

4 . (’27) 14 AIR 1927 Bom 149 (150): 51 Bom 224 
(DB). 

(■27) 14 AIR 1927 Nag 08 (70) : ‘23 Nag L R 9. 
(1880) 5 Q B D 170 (173), Mullins v. The Treasurer 
of the County of Surrey. 

(•18) 5 AIR 1913 Mad 1210 (1230) : 39 Mad 1035 
(S B). 


(’33) 20 AIR 1933 Oudb 491 (500) (DB). 

[But see (’15) 2 AIR 1915 Mad 750 (755) : 39 
Mad 341 (DB). (A proviso is in the nature of 
a substantive rule and should not be treated as 
an exception to the proposition stated in the 
section.)] 

5. (’14) 1 AIR 1914 P C 140 (141) : 42 Cal 116 : 
41 Ind App 197 (PC). 

6 . (’19) 6 AIR 1919 P C 31 (33) : 43 Mad 146: 16 
Ind App 176 (PC). 

(’32) 19 AIR 1932 Mad 46 (52) (DB). (It is not 
open to Court to add word3 to a proviso with a 
view to enlarge the scope of the proviso.) 

[See however (’82) 8 Cal 637 (641, 64*2) (DB).] 

7. (’84) 6 All 509 (531, 540) (FB). 

(’10) 6 Ind Cas 110 (412) : 37 Cal 697 (DB). (Two 
constructions possible— Proviso may be taken as a 
"uide to choose one of the two.) 

8 ? (’39) 26 AIR 1939 Cal 669 (670) : I L R (1939) 

2 Cal 101 (DB). 

(’26) 13 AIR 1926 Cal 927 (932) : 53 Cal 492 (DB). 
C32) 19 AIR 1932 Mad 46 (52) (DB). 

(’30) 17 AIR 1930 Cal 38 (40) : 57 Cal 162 (DB). 

9 . (’42) 29 AIR 1942 Lab 243 (248) (DB). 

(’28) 15 AIR 1928 Lab 162 (163). (Exceptions are 
to te taken most strongly against the party for 
whose benefit they are introduced.) 

(’32) 19 AIR 1932 Mad 120 (123) (DB). 

(’30) 17 AIR 1930 Mad 124 (125) : 53 Mad 702 
(SB). (Proviso should not by implication with¬ 
draw what the- main provisions have given.) 
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14a. Explanation. — An explanation added to the section does not enlarge the 
scope of the section. 1 

When any word, phrase or expression in an enactment is explained by the Legis¬ 
lature, the section has to be understood in the light of the explanation. 2 


15. Judicial precedents. — Judicial precedents constitute an important guide 
to the proper interpretation of statutes. It is a general principle of construction of 
statutes that the Courts should follow existing rulings so as not to upset or disturb 
existing and settled practice, 1 unless such practice is clearly contrary to an express 
enactment or is inconsistent with it. 2 This rule is based, in the case of statutes enacting 
substantive law, on the ground that otherwise it would embarrass trade and commerce, 
affect the status of persons and unsettle many titles. 3 Though that particular ground does 


Note 14a 

1. (’40) 1940 Nag L Jour 638 (64-5) (DB). 

C39) 26AIR 1939 Lab 587 (589): ILR(1940)Lah 223. 

2. (’27) 14 Allt 1927 Mad 85 (88). 

Note 15 

1. (’41) 28 AIR 1941 Mad 161 (171): 1 LR (1941) 
Mad 438 (FB). (Long course of decisions on ques¬ 
tion merely of procedure should not be departed 
from —Per Patanjali Sastri, J.) 

(’40) 27 AIR 1940 Pat 633 (640) : 20 Pat 13 (SB) 

(’39) 26 AIR 1939 Mad 614 (635) : I L R (1939) 
Mad 622 (DB). (It is not the function of the High 
Court to cavil at an established principle if it has 
the support of the Judicial Committee. Its want 
of logic, if any, has to be mended only by resort 
to legislation.) 

(’39) 26 AIR 1939 Mad 369 (370) : I L R (1939) 
Mad 456 (DB). 

(*18) 5 AIR 1918 All 412 (113) : 40 All 292 (DB). 

(Decision before an amendment of an Act_Amend- 

nient not altering the law—The decision is bind¬ 
ing and should be followed.) 

(1917) 1 K B 98 (138, 139) : 86 I. J K B 467. R. 
v. Casement. (Long acquiescence of the Legis¬ 
lature in the interpretation put upon its enactment 
by notorious practice may perhaps be regarded as 
some sanction and approval of it.) 

(’03) 27 Bom 189 (219) : 6 Bom L 11 131 (209. 
“ 10 b (When language is doubtful the practice of 
the Court and administrative convenience may be 
looked to.) J 

(*82)8 Cal 593 (597) (FB). (Especially where the 
subject of interpretation is a mutter of every day 
occurrence like the provisions of Court-fees Act.) 

( 03) 31 Cal 511 (513, 515). 

(’94) 18 Bom 136 (140) (DB). 

( 24) 11 All! 1924 P C 50 (55) : 51 Ind App 129 : 
46 All 95 (P C). (Particular plea not being raised 
in a series of cases—Irresistible conclusion is that 
the plea was felt to lie bad.) 

(’16) 3 AIR 1916 P C 1X2 (1st) : }| Cal 759 : | j 
Ind App 65 (P C). 

(’33) 20 AIR 1933 All 63 1 (63s) : All 713 (DB). 

(Principle of stare decisis to be adhered t<> ) 

(’32) 19 AIR 1932 All 617 (620) : 55 All 24 /FBI 

(’96) 18 All 103 (409). 

(’33) 20 AIR 1933 Bom 120 (120) (DB). (If any 
alteration is to be made it should be by the fx-'i-- 
lature.) 


(’30) 17 AIR 1930 Bom 213 (214) (DB). (Principle 
of stare decisis to be adhered to.) 

(’24) II AIR 1924 Cal 473 (175) : 51 Cal 331 (DB). 
(’10) 5 Ind Cas 309 (310) (DB) (Cal). 

( 03) 30 Cal 999 (1003). 

(’80) 13 Cal 189 (191) (DB). 

(’ll) 12 Ind Cas 1007 (1008) : 36 Mad 380 (DB). 
(Madras Sudder Court’s rulings are good autho¬ 
rities.) 

(’31) 18 AIR 1931 Pat 285 (291): 11 Pat 112 (DB). 
(’31) 18 AIR 1931 Pat 241 (251): 10 Pat 670 (FB). 
[ See (’33) 20 AIR 1933 All 298 (299).] 

[See also (’38) 25 AIR 1938 All 91 (91). (When 
there is authority for the interpretation of some 
part of a statute which is susceptible of more than 
one interpretation authority must be followed.)) 
2. (’16) 3 AIR 1916 PC 182 (181) : 14 Cal 759 : 
44 Ind App 65 (1> C). 

(’29) 16 AIR 1929 Mad 53 (57): 52 Mad 105 (FB). 
(’15) 2 AIR 1915 P C 127 (130) (1’ C). 

(*32) 10 AIR 1932 All 617 (620) : 55 All 24 (F B). 
t’22) 9 AIR 1922 All 467 (469) : 15 All 115 (F B). 
(’32) 19 AIR 1932 Bom 180 (181) : 56 Bom 200 
(DB). 

(’ 28 ) 15 AIR 1928 Bom 123 (125. 126) : 52 Bom 
459 (DB). 

(’20) 7 AIR 1920 Bom 4 19 (422) : J I Bom 555. 
(17) I AIR 1917 Bom 254 (257, 258) : n Bom 
588 (F B). (Stare decisis.) 

(’84) 8 Born 313 (316, 917) (DB). 

(’29) 16 AIR 1929 Cal 822 (824) (DB). 

(’17) 4 AIR 1917 Cal 527 (529) (DB). 

(’27) 14 AIR 1927 Mad 1013 (1051) : -',1 Mad 16 
(FB). 

(’lo) 5 Ind Cas 727 (72s) (DB) (Mad). 

( 25) 12 AIR 1925 Rang 340 (34 1) : 3 Bang 519 
(FB). 

(’09) 4 Ind Cas 2 k 9 (291) : 5 Low Bur Rul 94. 

(’30) 17 AIR 1930 Sind 287 (293) : 25 Sind L R 
142 (DB). (Course of decisions founded upon an 
erroneous interpretation of statutes can be re¬ 
viewed.) 

f.SW- (’35) 22 AIR 1935 Pal 291 (301) ; 14 l’at 672 
(1-B). (Principle oi cursus curia: or the rule of 
practice can only be applied when (I) the statute 
** ambiguous; 12 ) when decisions are consistent 
throughout and (3) when titles arc dependent on 
those decisions.)] 

lf "’ n °"' 1 : 11 
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not apply in the case of statutes of procedure which cannot be considered to affect any 
rights in or titles to property,* it. is nevertheless of great practical importance that on 
• jucstions of procedure the law should be certain rather than that it should be logical 5 
and that there should be uniformity of decisions . 0 

f 

But it is necessary that the Courts should ascertain the facts with accuracy before 
turning their attention to the authorities . 7 They should also hear in mind the rules that 
no decision can cut down the express and clear words used by the section , 8 that a decision 
is applicable only to the facts of that particular case 1 ' and that a decision is only an 
authority for what it actually decides and not for every proposition that may seem to 
follow logically from it. 1 " To use the words of Lord Ilalsbury in Quinn v. Leathern' 1 : 


t 21) 8 AIK 1021 Cal 1 5 (20) : is C’al 184 (S1I). 

(’2-3) 12 AIK 19*23 Bom 12 (is) : 40 Bom 00 (DB). 

C22) 9 AIK 1922 Cal 331 (333. 334) (DB). 

(’*27) 14 AIK 1027 Mad (330 (039) : 30 Mad 087 
(115). 

4. (’ 2 s) 13 a IK 192s All 020 (030) : 31 All 237 
(I* 13). 

( 20) 10 AIK 1020 Kan-* 11 (43): 0 Kang 703 (KB). 
(Principle of stare i/ccisis has far less applicability 
to Jaw of procedure than substantive law.) 

5. (’17) 4 AIK 1017 P C 130 (130) : 15 Cal 01 : 
•14 Ind App 21s ; 1017 Pun Ke No. 101 (PC). 

( 03) 31 Cal -31 l (313) (DK). 

6. (••>.>) 12 AIK 1023 Cal 000 (000) (DB). (A I B 
1913 Cal 120 : 11 Cal 825 referred to.) 

I l l) 1 AIK 1914 l 1 C s7 (80) : 37 Mad 443 : 11 
Ind App 258 (PC). 

(17) 4 AIK 1017 PC 150 (130) : 45 Cal 04 : 1917 
Pun Ke No. 101 : 44 Ind App 218 (PC). 

CIO) 3 AIK 1010 All 280 (2*7) : 38 All 280 (DB). 

(’75) 21 Sutli W K 103 (103) : 2 Ind App 210 (PC) 

( 2 s) 15 AIR 1028 Mud 140 (111) (DB). 

(’21) s AIK 1021 Mad 012 (015) (DB). 

(1*70) 3 Ch I) 512 (515), Dymoml v. Croft. 

7. flOOO) 24 Bom 107 (410) (DB). 

('20) 13 AIK 1020 Mad 101 (toil. 

* 21) 11 AIK 1021 PC 120(132) : 5 Luh 02 : 51 
1 ml App 1 03 (PC’). 

( 25) 12 AIK 1025 Cal *15 (sis): 52 Cal SOI (KB). 

I 25) 12 All: 1025 Mad 1032 (1034) (DB). 

(■;;•_>) in a IK 1032 Oiulh 00 (07): 7 Luck 300(DB). 

8. (’3S) 2-5 AIK 1038 All 01 (Ol). (When there is 
no ambiguity, dicta which might suggest that a 
meaning i< imputed to a statute which it cannot 
hear must be read in connection with the facts of 
the ease in which they tire expressed.) 

(17) J AIK 1917 Cal 0 (10) (DB). 

?». (’17) I AIR 1017 Cal 2(1): 15 Cal 201 (DB). 

t '201 13 AIK 1020 Oudli 310 1317). 

( 21) s \IR 1021 P C 50 (01 j : Is Onl 30 : 10 
Nag 1. K 187 : 17 iml A|>p 213 (PC). (Decision 
must, he treated onl> as merely declaratory of the 
law as it has existed.) 

151) is All! 1031 All 190 (493) : 5 I All 2-5 (KB). 

I’31) Is Allt 1031 All 308 ( 100) (DB). 

I, 20) 10 All; 1020 All 503 (590) : 51 All 910< Dll). 
(Where the law ha - changed since a decision was 
given the principle of shire ileeisis does not 
apply.) 

( 27) "l 1 All; 1927 All 292 (295) : 19 All 101 (DB). 
(Case- merely illustrating the application ol the 
language i f a slatule are not binding.) 


(’21) II AIR 1924 All 851 (853) : 40 All 834 (DB). 
(A case distinguished D not treated ns authority 
or otherwise.) 

(’87) 9 All 528 (555) (KB). 

(’12) 12 Ind Cas 737 (73s) : 36 Bom 11C (DB). 

(’90) 14 Bom 331 (340). 

(’24) 11 AIK 1921 Cal 257 (275) (KB). 

(’13) 5 AIK 1913 Cal 521 (522) (DB). 

(’30) 17 AIR 1930 Lab 379 (3S2) (L)J3). (Damages.) 

(’29) 16 Allt 1929 Lab 609 (611) : 10 Lab 657 (KB). 

(**29) 16 AIR 1929 Lab 1C1 (162). 

(’26) 13 AIR 1926 Lull 65 (69) : 7 Lab 179 (DB). 

(’26) 13 AIR 1926 Mad 1038 (1039) : 49 Mad 903 
(KB). (Decisions under Acts not now in force serve 
rather as guides for interpretation than us autho¬ 
rities.) 

(’26) 13 AIR 1926 Mad 218 (221). 

(’10) 5 Iml Cas 4 (8) : 33 Mad 2(55 (l’B). 

(’20) 7 AIR 1920 Nag 150 (151) : 16 Nag L It 131. 

(’16) 3 AIR 1916 Nag 116 (117). 

(’16) 3 AIR 1916 Low Bur 114 (123) : 8 Low Bur 
Rul 306 (KB). 

(Ml) 28 AIR 1941 Cal 574 (577). 

(MO) 27 AIK 1940 P C 230 (234) : J L It (1940) 
Lali 685 : 67 Ind App 464 : l L It (1940) Knr 
PC 147 (PC). 

10. (M2) 29 AIR 1912 I* C 13 (17) : 1 L It (1942) 
Knr P C 33 (PC). (An abstract proposition of law 
which will govern c-\ery ease should not be at¬ 
tempted to be laid down.) 

(’26) 13 AIK 1926 Cal 913 (914) (DB). 

(’31) is Allt 1931 All 277 (280) : 53 All 334 (KB). 

(’30) 17 AIR 1930 All 82 (85) (DB). 

(’29) 10 AIK L929 All 625 (630) : 52 All 11 (L’B). 

(’32) 19 Allt 1932 Bom 654 (071): 56 Bom 619 (DB). 

(*27) 14 Allt 1927 Oudh 138 (139. 1 (0). 

C32) 19 AIK 1932 Mad 182 (483): 55Mad(»56(DB). 

(’31) is All! 1931 Mad 55 (57) : 54 Mad 495. 

(’31) IS Allt 1931 Oudh 177 (230). 

(’20) 13 AIR 1926 Oudh 310 (317). 

(’27) l 1 AIK 1927 Cal 657 (658) (DB). 

(’10) 3 Allt 1916 Oudh 30 (18) (Dll). (Case law 
discussed.) 

(•34) 21 Allt 1934 Pat 292 (297) : 13 Put 186. 

| Sec also (M3) 30 AIR 19 13 Pat 194 (205) (KB). 
(Principles laid down in case which make an in¬ 
road into the general principles of law and rights 
of ownership should not be further extended.)) 

1 1. (1901) 1901 App Cas 195 (506). 

I See also discussion in (1911) 1911 App Cas 25 
(MU), G. and C. Kreglinger v. New Patagonia 
Meat and Gold Storage Co., Ltd.) 
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“ Every judgment must be rend ns applicnble to the particular facts proved, .... since the 
generality of the expressions which may be found there are not intended to be expositions of the 
whole law but governed and qualified by the particular facts of the case in which such expressions 
are to be found. A case is only an authority for what it actually decides. I entirely deny that it 
can be quoted for a proposition that may seem to follow logically from it.” 

The only use of the authorities or decided cases is the establishment of some 
principle of law which the Judge can follow in deciding the case before him . 12 There can 
be no precedent on questions of fact and matters of discretion . 13 Nor can the dicta of 
Judges, however eminent, he cited as establishing authoritatively propositions of law 
unless such dicta form the integral part of the train of reasoning directed to the real 
question decided . 14 It should also be noted that in relying on decided cases in regard to 
the interpretation of the words of any statute, the danger of the terms of the statute being 
unduly extended by such reliance, the diversion of attention from what has been enacted 
to what has been judicially said about the enactment is to be avoided . 15 

Subject to the principles mentioned above, the following rules may be 
remembered: 

(l) All Courts in India are bound by the decisions of the Privy Council . 10 


12. (’15) 2 AIR 1915 All 360 (36*2) : 37 All 496. 
(1879) 13 Ch D 696 (712), In re Hallett’s Estate; 

Knatchbull v. Hallett. 

(’25) 12 AIR 1925 All 658 (660). (Authorities only 
useful so far as they lay down the law but are not 
safe guides on questions of fact.) 

(’19) 6 AIR 1919 Bom 40 (41) (Dll). (Decision 
arising from the application of a rule to ft set of 
facts is no authority for its application to another 
set of facts.) 

(’29) 16 AIR 1929 Cal 641 (642) : 56 Cal 575. 

(’24) 11 AIR 1924 Cal 508 (509) : 51 Cal 124 
(DB). 

(’28) 15 AIR 1928 Pat 304 (310) : 7 Pat 520 (DB). 
(Similar facts both in the authority cited and 
case decided.) 

[See also (’15) 2 AIR 1915 PC 139 (142) (PC). 
(The plainer a proposition, the tnorediHicuIt it is 
to find a decision actually in point.)] 

13. (’26) 13 AIR 1926 Rang 109 (110):4 Rang 18. 
(’28) 15 AIR 1928 Pat 316 (317):7 Pat 275 (DB). 
(’28) 15 AIR 1928 Oudh 430 (135) (DB). 

(’27) 14 AIR 1927 Bom 660 (661) (DB). (Mutter of 
discretion.) 

[See also (’ll) 28 AIR 1911 Rang 66 (66) : 1940 
Rang L It 685. (Decisions as to existence of per¬ 
sonal law or custom not res judicata .)j 

14. (’19) 6 AIR 1919 Mad 75 (86) (FB). 

(’ll) 28 AIR 1911 Nag 3 (4) : 1L11 (1942) Nag 172 
(DB). 

(’28) 15 AIR 1928 Cal 148 (150):55 Cal 551 (DB). 
(’22) 9 Allt 1922 Nag 1 (7) : 19 Nag L It 81 (FJp. 
(’32) 19 AIR 1932 Bom 122 (121) ; 56 Bom 242 
(FB). 

(’25) 12 AIR 1925 All 230 (232) : 47 All 268. 

(’13) 20 Ind Cas 280 (281) (DB) (Lab). 

(’29) 16 AIR 1929 Pat 392 (395):8 l'at 171 (DB). 
(It will be an abuse of precedents to apply isolated 
dicta to cases entirely different on facts.) 

[See (’35) 22 AIR 1935 All 217 (250):57 All 357 
(DB). (Though entitled to great weight, obiter 
dicta of Full Bench are not binding.)) 


(But see (’33) 20 AIR 1933 Lab 159 (160) (DB). 
(Obiter dicta containing reasoning.)] 

15. (’38) 25 AIR 1938 All 91 (94). (There is a 
grave danger in relying upon a course of rulings 
rather than upon the terms of the statute itself 
when a question of law arises which depends upon 
the interpretation of the statute.) 

(’35) 22 AIR 1935 Mad 70 (71). (It is always 
dangerous to modify the plain reading of a statute 
by what it is claimed can be inferred from various 
judicial decisions.) 

(’21)8 AIR 1921 Cal 40 (43) : 48 Cal 101 (SB). 
(Fact that a mistaken interpretation has been put 
upon it cannot alter the law.) 

(’32) 19 AIR 1932 P C 36 (40) (rC). 

[See also (*33) 20 AIR 1933 Mad 782 (784). (Un¬ 
intentional wrong interpretation which is against 
authorities not binding.)] 

Also see Preamble Note 7. 

16. (’42) 29 AIR 1942 Lab 186 (188) (DB). 

(’40) 27 AIR 1940 Cal 97 (101) : 1LR (1940) 1 Cal 
231 (DB). (Obiter dicta binding if principle of 
law is laid down.) 

(’411) 27 Allt 1940 Cal 317 (320) ; I Lit (1940) 2 
Cal 41 (DB). (A pronouncement of the Judicial 
Committee on a point of law though obiter is 
binding on High Court.) 

( 39) 26 AIR 1939 Mad 611 (635) : ILlt (1939) 
Mad 622 (DB). (It is not the function of the High 
Court to cavil at an established principle if it has 
the support of the Judicial Committee.) 

(’25) 12 AIR 1925 P C 272 (279) : 47 All 883 : 28 
Oudh Cas 352 ; 52 Ind App 398 (PC). 

(’31) 18 AIK 1931 Rang 113 (116) : 9 Rang 217 
(FB). (High Court to follow Privy Councif deci 
sion loyally.) 

(’15) 2 Allt 1915 All 360 (361) : 37 All 496. 

(’28) 15 Allt 1928 Bom 130 (133) : 52 Bom 385 
(DB). 

(‘27} 14 AIR 1927 Bom 157 (158) : 51 Bom 231 
(DB). 

(’32) 19 AIR 1932 Cal 436 (138). 
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A considered decision of the Privy Council cannot be ignored as being obiter. 17 

In the case of different views among the High Courts on any point of law, the 
view of the Privy Council, even if obiter , is to be accepted. 18 


(•2) A Judge of the High Court sitting alone is not bound on a question of law 
by the decision of another Judge sitting alone; 18 * but a Single Judge of the High Court is 
bound by the decision of a Bench of two or more Judges 19 and a Bench of two or more 
Judges is itself bound by the decisions of the Full Bench of the same Court until they 
are overruled by the Privy Council or by another Full Bench. 20 Similarly, a decision of 
a Bench of Judges is also binding on other Division Benches of the same Court. 21 When 


a Division Bench disagrees with the decision of another Division Bench it is its duty to 


refer the matter to a Full Bench and it cannot simply ignore the earlier decision. But 


23 AIR 1936 Lab 183 (186) (DB). (Judge is 
bound to follow Privy Council ruling—He cannot 
follow ruling of bis own High Court in preference 
to Privy Council ruling even though High Court 
ruling is given subsequent to Privy Council ruling.) 
C27) 14 AIR 1927 Mad 261 (263). 

(’13) 2 AIR 1913 Mad 833 (835) : 38 Mad 911 
(DB). (Even if the decision is not given in an 
appeal from an Indian Tribunal.) 

(*29)16 AIR 1929 Nag 98 (105):25 Nag LR 114(FB). 
('26) 13 AIR 1026 Nag 49 (50). (Privy Council 
decision in laying down a principle only declares 
what is and has always been tbe law.) 

[See nlso (’40) 27 AIR 1940 Pat 707 (712): 19 
Pat 688 (DB). (It is not open to the Indian 
Courts to attempt to draw tine distinctions in tire 
pronouncements of their Lordships of the Judi¬ 
cial Committee.)] 

17. (*10) 27 AIR 1910 All 514 (550) : ILR (1011) 
All 153 (FB). 

( 25) 12 AIR 1923 Oodh 91 (95) : 27 OudhCaslGl. 
(’32) 19 AIR 1932 Cal 170 (171). 

(’35) 22 AIR 1933 Cal 419 (4 12) : 63 Cal 217 (FB). 
(Privy Council obiter dictum is entitled In highest 
respect in precedents.) 

(16) 3 A I R 1916 Cal 693 (696). (Even general 
remarks aro binding.) 

(15) 2 AIR 1015 Mad 208 (200) : 37 Mad 22 (DB). 
(Decision on mixed question of law and fact carries 
great weight.) 

(”29) 1 G AIR 1929 Nag 211 (212): 26 Nag LR 39(DB). 
(”2J) 8 AIR 1921 Low Bur 37 (11) : 11 Low Bur 
Bui 163 (DB). 

[.See (’31) IK AIR 1031 All 162 (172) : 53 All 239 
<FU). (Long course of decisions should not bo 
departed from on the basis of an obilerdicium of 
the* Privy Council.)) 

18. (’10) 27 AIR 1040 Lab 129 (130) : ILR (1040) 
Dali 2 12 (FB). (Even the obiter dicta of the Privy 
Council are entitled to tbe greatest respect — Per 
Abdul Rashid, 3., in Order of Reference.) 

(”26) 13 AIR 1926 Nag 151 (155). 

18a. (’10)27 AIR 1940 Mad 356 (362): 1 LR( 1910) 
Mad 151 (FB). 

(21) K AIR 1921 Cal 169 (171): 16 Cal 69 (77)(DB). 

19. ('10)27 AIR 1940 Cal 581(581). (Single Judge 
disagreeing with Division Bencli decision must 
refer case lo Division Bench.) 

C IO) 42 Pun L R 101 (102). (A Taxing Judge is 
bound to follow the law as laid down by a Divi¬ 
sion Bench of the High Court.) 


(’25) 12 AIR 1925 Mad 441 (442). 

(’33) 20 A I R 1933 Pat 38 (39) : 11 Pat 697 (DB). 
(Even if contrary to his view.) 

(’36) 23 A I R 1936 All 555 (556) (DB). (Single 
Judge can entertain doubt but must follow Full 
Bench ruling.) 

(’32) 19 AIR 1932 All 188 (189) : 54 All 416. 

(’29) 16 A I R 1929 Cal 572 (574) (DB). (Single 
Judge if be cannot follow the decision of a Bench 
should send the case before a Bench and not 
decide it himself.) 

(’32) 19 AIR 1932 Mad 693 (694). 

(’91) 14 Mad 186 (191). 

(’34) 21 AIR 1931 Sind 95 (95). 

[See (’33) 20 AIR 1933 Pat 81 (83) : 12 Pat 188. 
(Obiter dictum of Division Bench must be treated 
with regpect.)] 

[See however (’83) 9 Cal 604 (607). (Decision of 
Appellate Bench though not binding should re¬ 
ceive respectful consideration by a single Judge 
on original side.) 

(’29) 16 A I R 1929 All 896 (896). (Obvious error 
in a Bench decision.)) 

[But see (’24) 11 A I R 1924 Cal 733 (738) : 51 
Cal 588. (Judge on original side not bound by 
Division Bench on appellate side.)] 

20. (’071 31 Cal 735 (741) (DB). 

C32) 19 AIR 1932 All 293 (303) : 54 All 646 (FB). 

(’27) 14 AIR 1927 All 244 (214) (DB). 

C67) 7 Suth W R 277 (278). 

(’21) 8 A I R 1921 Oudh 217 (219) : 24 Oudh Cns 
361. (Considered dictum of Full Bench should not 
be ignored us being obiter.) 

[Sec (18)5 AIR 1918Cal 952 (957):45 Cal259(DB). 
f Jl) 28 AIR 1941 Bom 408 (409) : ILR (1942) 
Bom 26 (DB). ((Jinzre :— Whether a later Full 
Bench of a High Court can overrule an earlier 
Full Bench merely because the later Bench con¬ 
sists of more Judges than the earlier.)] 

! See however (’32) 19 AIR 1932 All 140(150):54 
All 89. (Decisions of Board of Revenue not bind¬ 
ing on High Court.)) 

21. (’34) 21 AIR 1931 Pat 173 (174) : 13 Pat 303. 

(’40) 27 AIR 1940 Mad 356 (362): ILR (1910) Mad 

154 (FB). (If a Division Bench does not accept as 
correct the decision on a question of law of another 
Division Bench, the only right anil proper course 
to adopt is to refer tbe matter to a Full Bench.) 

(’34) 21 AIR 1934 Mad 392 (394) : 57 Mad 808. 

(*34) 21 AIR 1934 Pat 85 (86). 

(’35) 22 AIR 1935 Rang370 (375):13 Rnng570(FB). 
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when there is a decision of the Judicial Committee on the point the previous Division 
Bench ruling need not be acted upon and the point need not be referred to a Full Bench. 21a 
As to whether, when a Bench differs from the decision of a Full Bench, it has got the power 
to refer the Full Bench decision to a fuller Bench itself or to refer the matter to the Chief 
Justice who is to consider if a fuller Bench should consider the question, see the under¬ 
mentioned case. 23 


(3) Subordinate Courts 23 are bound to follow the rulings of the High Court to 
which they are subordinate, 22 * and, in the absence of such rulings, they should follow the 
rulings, if any, of the other High Courts. 2 * If there are two decisions of a High Court, 
one of a single Judge and another of a Bench of two Judges, then, unless the subordinate 
Court finds some grounds for distinguishing one from the other, it is bound to follow the 
decision of the Bench. 25 

(4) Where there are conflicting rulings both binding on the Court and they 
cannot be reconciled, the authority which is at once the more recent and more consistent 
with general principles and equity should prevail. 26 

(5) In a matter which is open to divergence of view among various High 
Courts, the Court should follow its own cursus curia, unless it is of opinion that the 
former decisions of the Court are clearly wrong. 27 


[See however (’28) 15 A I R 1928 Bom 130 
(133) : 52 Bom 385 (DB). (Practice of Bombay 
High Court is that no Bench has power to bind 
all other Benches as to the practice to be adopted 
in cases coming before them.)] 

21a. (’43) 30 AIR 1943 Cal 114 (118): ILR(1943) 
1 Cal 22. 

22. ('32) 19 A I R 1932 Mad 612 (614 &. 647) : 55 
Mad 883 (FB). 

23. See S. 3 for detinition of Subordinate Courts. 
23a. (’43) 30 AIR 1943 Mad 471 (473) (DB). (A 

Judge may express his contrary opinion — Fact 
that some argument was overlooked in the judg¬ 
ment binding on him is immaterial.) 

24. (’41) 28 AIR 1941 Sind 221(223): ILR (1941) 
Kar 431 (DB). (But they are not bound by deci- 
sions of other High Courts.) 

(’15) 2 AIR 1915 P C 15 (17) : 37 All 359 : 42 Ind 
App 155 (PC). 

(’31) 18 AIR 1931 Rang 89 (89) : 8 Kang 460. (Sub¬ 
ordinate Judicial Officers in Rangoon should fol¬ 
low Burma rulings in preference to Indian rulings.) 
( 30) 17 AIR 1930 All 573 (575) (DB). 

(’29) 16 AIR 1929 All 134 (138). 

C26) 13 AIR 1926 All 346(349,350): 48 All 432 (DB). 
(’23) 10 AIR 1923 All 392 (393) : 45 All 425 (FB). 
(’23) 10 AIR 1923 All 231 (231) (DB). 

(’36) 23 AIR 1936 Bom 59 (59) : 60 Bom 311 
(FB). (Lower Court is bound to follow High 
Court’s ruling until it is overruled.) 

(’92) 17 Bom 555 (558) (DB). 

(’90) 15 Bom 419 (422) (DB). 

(’98) 25 Cal 488 (491) (SB). 

(’81) 10 Cal 82 (81) (DB). 

(’78) 3 Cal 696 (701) (DB). 

( 36) 23 AIR 1936 Lah 612 (615). (Courts in the 
Punjab should as far as possible follow case-law in 
the Punjab when it is uniform and based on sound 
legal principled.) 

(’30) 17 AIR 1930 Lah 1051 (1052). 

(’ll) 12 Ind Cas 442 (443) : 1911 Pun Re No. 3 
(Rev). (Revenue Courts must follow rulings of 


Financial Commissioners—But it is open to High 
Court to distinguish it or overrule it.) 

(’31) 18 AIR 1931 Mad 71 (72) (DB). (Subordinate 
Court not entitled to compare the soundness of the 
views of the High Court to which it is subordinate 
with the views of other High Courts.) 

(’30) 17 AIR 1930 Mad 869 (870). 

(’2.5) 12 AIR 1925 Mad 261 (262): 48 Mad 693 (DB). 
(’20) 7 AIR 1920 Mad 652 (652). 

('16) 3 AIR 1916 Mad 747 (749). (Opiuion of the 
majority of the Full Bench and uot of the dissent¬ 
ing Judge is to be. followed.) 

(’29) 16 AIR 1929 Nag 156 (158) : 25 Nag L R 85. 
(’18) 5 AIR 1918 Nag 237 (238). (Subordinate 
Judges can assist themselves on question of law 
by study of the rulings of all the High Courts.) 
(’19) 6 AIR 191 9 Pat 293(296): 4 Pat L Jour 5G5(DB). 
(’32) 19 AIR 1932 Pat 346 (347) : 11 Pat 616 
(DB). (Subordinate Courts should follow a single 
judge's decision of their own Court in preference 
to Bench decision of another High Court.) 

(’34) 21 AIR 1931 l’at 173 (174) : 13 Pat 303 (DB). 
(’15) 2 AIR 1915 Low Bur 94 (95). 

(See also (16) 3 AIR 1916 Mad 421 (422) (DB). 
(Subordinate Court bound by finding of higher 
Court in another case.) 

(’15) 2 AIR 1915 Mad 613 (613) (1>B).] 

25. (’31) 18 AIR 1931 Mad 71 (72) (DB). 

26. (1880) 5 App Cas 787 (798),Campbell v. Camp¬ 
bell. (Referred to in 9 Ind Cas 173 (FB).) 

(’ll) 9 Ind Cas 173 (176) (FB) (Mad). (But as far 
as possible the authority of all former decisions 
ought to be supported and later decisions must, 
whenever possible, be treated as interpreting and 
limiting the application of the earlier cases.)" 

27. (’41)28 AIR 1941 Mad 161 (171): ILR (1941) 
Mad 438 (Mi). (As the question is merely one of 
procedure, it will not be desirable to depart from 
the long course of decisions and upset what has 
been regarded as a settled cursus curia for over 
50 years (Per Patanjali Sastri, J.)) 
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(r>) Section 3, Law Reports Act, enacts that no Court is bound to treat as 
authority any unauthorised report quoted before it. 28 But the Judges, in exercising their 
discretion under this section, would generally have regard to the practice prevailing in 
their Courts with regard to the particular report quoted before them. 29 

(7) Where the authorities have laid down a rule, it is not always necessary to 
discover the original basis of it. ;, ° 

16. English and American decisions.—English and American decisions are 
not precedents and are not binding as authority upon Courts in India not administering 
English law, 1 and where the law in India has been codified it is not open to the Courts 


(’39) *20 AIR 1939 Mad 309 (370) : ILR (1939) 
Mad 456 (SB). 

(’S3) 9 Cal 82 (87) (FB). (Especially where the 
measure relates not to any general principle of 
law but to some technical or fiscal rule such as 
the registration of documents.) 

( 20) 13 AIR 1926 Mad530(531):19 Mad 302 (DB). 

(’33) 20 AIR 1933 All 634 (638) : 55 All 743 (DB). 

(’29) 16 AIR 1929 Lab 174 (175). (Direct decision 
of Chief Court should be preferred to that of the 
High Court if it is not direct.) 

C27) 14 AIR 1927 Oudh 1 (2) (DB). (Old Oudh 
Judicial Commissioner's Court decisions are not 
binding on the Chief Court.) 

(’26) 13 AIR 1920 Oudh 544 (544). (Do.) 

<’2G) 13 AIR 1926 Oudh 367 (367). (Do.) 

(’28) 15 AIR 1928 Pat 641 (649) : 7 Pat 613 (1)B). 
(It is the practice of the Patna High Court not to 
depart from the cursas curia established by the 
Calcutta High Court.) 

C28) 15 AIR 1928 Pat 410 (419) : 7 Pat 090. (Do.) 

(’20) 7 AIR 1920 Pat 419 (120):5 Pat L Jour 23 (Do.) 

(’18) 5 AIR 1918 Pat 457 (457) : 3 Put L Jour 285 
(DB). (Do.) 

( is) 5 AIR 1918 Pat 377 (377) : 3 Pat L Jour 377 
(DB). (Do.) 

(’is) 5 AIR 1918 Pat 91 (92) : 4 Pat L Jour 38 
(DB). (Do.) 

C17) 4 AIR 1917 Pat 575 (570) (DB). (Do.) 

(’27) 14 AIR 1927 Rang 4 (14) : 4 Rang 313 (FB). 
(Rangoon High Court not bound to follow the 
decisions of the Lower Burma Chief Court — But 
Subordinate Courts are bound by authorized reports 
of Chief Court.) 

(’28) 15 AIR 1928 Sind 100 (107) (DB). (Bombay 
decisions are considered by the Sind Courts ns of 
more authority than those of other High Courts.) 

(’27) 14 AIR 1927 Sind 225 (220) : 22 Sind L R 
82 (DB). (Sind Sadnr Court judgments are not 
binding on Judicial Commissioner’s Court but are 
entitled to great respect.) 

(’24) 11 AIR 192 1 Sind 75 (83) : 17 Sind L R 133 
(FB). (Do.) 

28. ( 34) 21 AIR 1934 Rang 39 (40). 

('32) 19 AIK 1932 Nag 137 (139): 28 Nag LR 116. 

(’31) 18 AIR 1931 Rang 279 (280) : 9 Rang 561. 
(Two decisions of the High Court—One in oflicial 
report, the other in unauthorized report—Subordi¬ 
nate Court can follow olhcially reported case.) 

29. (’31) IS AIR 1931 Mad 71 (72) (DB). 

(’30) 17 AIR 1930 Bom 320 (320) (DB). 

See also the folloiving cases : 

('32i 19 AIR 1932 Cal 550 (551)(D11). (Bench deci¬ 


sion in unauthorized report preferred to single 
Judge’s decision in authorized report.) 

(’31) 18 AIR 1931 Mad 782 (784) : 55 Mad 251. 
(’32) 19 AIR 1932 Nag 137 (138): 12 Nag L R 116. 
(’30) 17 AIR 1930 Nag 270 (270): 26 Nag L R 178. 
(’30) 17 AIR 1930 Oudh 57 (58): 4 Luck 721 (DB). 
(’33) 20 AIR 1933 Rang 75 (76). (Courts should 
fall back on uooflicinlly reported cases only when 
they can find noofiicially reported case on the point.) 
(’29) 16 AIR 1929 Rang 273 (2731: 7 Rang 361(DB). 

30. (’28) 15 AIR 1928 All 596(598):51 All 13G(FB). 

Note 16 

1. (’42) 29 AIR 1942 All 302 (307) (DB). 

(’41) 28 AIR 1941 Mad 713 (718): ILR (1941) Mad 
824 (DB). 

(’41) 28 AIR 1941 Mad 129 (145) (DB). 

(’41) 28 AIR 1941 Nag 282 (284) : ILR (1941) Nag 
397. (Language of Indian Statutes ought not to be 
enlarged by any implication of English doctrines.) 
(’39) 2G AIR 1939 Pat 323(329) (SB). (Per Mnnohar 
Lai, J.—Citation of English authorities to consider 
Indian Statutes not in pari materia is not proper.) 
(’38) 25 AIR 1938 Sind 116 (121) : 32 Sind L R 
622 (DB). 

(’18) 5 AIR 1918 PC 11 (20) : 45 Cal 87s : 45 Ind 
App 73 (PC). 

(’83) 7 Bom 341 (359) (FB). (English decisions are 
not precedents but afford useful analogies.) 

(’32) 19 AIR 1932 P C 207 (211) : 7 Luck 442 : 59 
Ind App 376 (PC). 

(’24) 11 AIR 1924 P C 40 (41) : 51 Cnl 304 : 51 
Ind App 28 (PC). (Reference to English cases un¬ 
necessary on points under Indian law.) 

(’33) 20 AIR 1933 All 366 (368) : 55 All 496 (DB). 
(Companies Act, 1913—English decisions are not 
binding.) 

(’27) 14 AIR 1927 All 246 (251) : 49 All 353. 
(Indian Statute—Reference to English cases likely 
to lead to misunderstanding.) 

(’23) 10 AIR 1923 Bom 321 (350) : 47 Bom 843 
(FB), (English judgments are in no better position 
than the opinion of eminent jurists.) 

(’15) 2 AIR 1915 Bom 22 (23) : 39 Bom 472. (Ex¬ 
press words of Indian statute cannot be overriden 
by English rules.) 

(’24) 11 AIR 1924 Cal 864 (867) : 51 Cal 745 (DB). 
(’24) 11 AIR 1924 Cal 405 (408) : 51 Cal 62. 
(Questions of practice in India are to be determined 
according to principles laid down in the Courts 
in India.) 

( 09) 1 Ind Cas 829 (831) : 36 Cal 354. (English 
authorities not useful in dealing with codified law 
in India.) 

(1900) 28 Cal 171 (175) (DB). 
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in India to ignore the enacted law and follow the English law, simply because in certain 
cases the enforcement of such statute law might create hardship . 2 But, if an Indian Act 
is silent on any question or there is ambiguity, it may be necessary to apply English 
principles . 3 

They may, however, be referred to with advantage as affording analogies in the 
following cases : 

(l) Where an Indian statute has been passed in the same terms and on the 
same lines as those of an English statute and the latter has been authoritatively construed 
by English decisions . 4 But where the terms of a section in an Indian Act are taken from 


(’24) 11 AIR 1924 Lah 513 (522, 524) : 5 Lah 147 
(FB). (Law of the land to be obeyed in preference 
to laws of other countries.) 

(’27) 14 AIR 1927 Mad 988 (990) : 50 Mad 961 
(DB). (American decisions.) 

(’20) 13 AIR 1926 Mad 357 (358). (Indian statute 
clear—Reference to English cases is of no use.) 

( 20) 7 AIR 1920 Mad 427 (432): 42 Mad S21 (FB). 

(Following American decisions deprecated.) 

(’IS) 5 AIR 1918 Mad 700 (701) (DB). (English law 
to be followed only if in conformity with justice, 
equity and good conscience.) 

(*13) 19 Ind Cas 12 (1C): 3G Mad 544 (FB). (English 
cases are no precedents but may be referred to as 
explanatory of Indian statutes which are usually 
based on those decisions.) 

(’97) 20 Mad 97 (103) (1)B). (English case can be 
referred to if law is Game.) 

(’29) 16 AIR 1929 Rang 71 (72) : 6 Rang771 (DB). 
(English cases not necessarily good guide in mort¬ 
gage suits.) 

(’27) 14 AIR 1927 Rang 183 (186) : 5 Rang 212 
(DB). (AIR 1918 I* C 11 : 45 Cal s78 : 45 Ind App 
73 (PC) referred to.) 

(’27) 14 AIR 1927 Sind 130 (131) : 23 Sind L R 
137 (FB). (Especially in partnership suits English 
cases are not good guide.) 

[See (’93) 18 Mad 88 (91). (English law referred to.) 
(’37) 24 AIR 1937 Sind 129(114): 32Sind L R 507 
(F13). (Decisions on expressions used in an English 
Act are hardly a guide in the interpretation of 
similar words used in an Indian Act.)) 

[See also (’20) 7 AIR 1920 Cal 150 (157) (DB).] 

2. (’41) 28 AIR 1911Bom339(344):ILB(1941)Bom 
500. (It is dangerous to apply English decisions.) 
(’ll) 28 AIR 1911 Pat 70 (83) : 20 Pat 223 (DB). 

(’40) 27 AIR 19 10 Cal 429 (431, 1321 : ILR (1910) 
1 Cal 197. 

(’39) 20 AIR 1939 Bom 522 (523) : ILR (1939) 
Bom 639. 

(’36) 23 AIB 1930 Cal 350 (307): ILK (1937) 1 Cal 
711 (FB). 

( 30) 17 AIR 1930 Cal 731 (731) (Dll). (When the 
case is not one of legislative omission, the Court 
cannot take recourse to Eoglish authorities for 
determining the intention of the Legislature.) 
(’30) 17 AIR 1930 Mad 441 (442): 53 Mad 439(DU). 
(Words clearly expressing intention of Legislature 
— De6nition from English cases should not In- 
accepted.) 

(’99) 22 All 119 (159) : 27 Ind App 58 (PC). 

(31) 18 AIR 1931 All 1«3 (185) : 53 All 11 1 (FB). 
(’32) 19 AIR 1932 All 18 (22) : 53 All 612 (DB). 


(’32) 19 AIR 1932 P C 207 (211) : 7 Luck 442 : 59 
Ind App 376 (TC). 

(’31) 18 AIR 1931 I’ C 79 (82) : 58 Cal 1235 : 58 
Ind App 91 (PC). 

(’37) 24 AIR 1937 All 502 (503). 

(’33) 20 AIR 1933 All 70 (71) : 54 All 1041. 

(’32) 19 AIR 1932 Bom 291 (294) : 5G Bom 324 
(DB). (At the most English case may assist by 
way of analogy.) 

(’32) 19 AIR 1932 Cal 63 (63) : 58 Cal 1293. 

(’31) 18 AIR 1931 Cal 403 (406) (DB). 

(’34)21 AIR 1934 Lah*840 (841) : 16 Lah 51. 
(Indian Courts are not bound by Common law 
prevailing in England and should interpret the 
word used in a statute in its current meaning.) 
(’31) 18 AIR 1931 Lah 74G(74S): 13 Lah 233(DB). 
(’30) 17 AIR 1930 Lah 364 (309): 11 Lah 375 (DB). 
(’29) 10 AIR 1929 Lah 344 (354): 10 Lah 283 (FB). 
(’35) 22 AIR 1935 Mad 528 (532) : 58 Mad 042 
(FB). (When terms of section are clear, English 
law should not be applied.) 

(’32) 19 AIR 1932 Mad 510 (518): 55Mad 758 (DB). 
(’38) 25AIR1938 Nag510 (543):ILR (1938)Nag 174. 
(’32) 19 AIR 1932 Oudh 145 (147) : 6 Luck 435. 
(In India the Courts have to construe not the 
English law but Indian Codes.) 

(’32) 19 AIR 1932 Oudb 1 (4) : 7 Luck 270 (DB). 
(English authorities not helpful to decide questions 
regarding acknowledgment in Limitation Act.) 
(’32) 19 AIR 1932 Rang 185 (187) : 10 Rang 403. 
(’31) is AIR 1931 Rang235(243): 9 Rang 104 (SB). 

| See (’33) 20 AIR 1933 PC 145 (147): 60 Cal 1029 : 
00 Ind App 190 (PC). (Application of decisions on 
Imperial Income-tax Code is misleading.)) 

[See also (’31) 18 AIR 1931 I* C 105 (170) : 54 
Mad 091 : 58 Ind App 239 (PC). 

(’08) 35Cal 34 (48, 58 , 59) (FB). (Per Mookerjee, .T. 
—- Such rules cannot be disregarded especially 
where the plain construction of the statute lead 
to manifest injustice.) 

(’43) 22 Pat 133 (110). tit will he worse than use¬ 
less to construe the terms of a section of an Indian 
Statute by the terms of some remotely kindred 
English Statute.)] 

3. (’37) 24 AIR 1937 Rang 302 (307) (DB). 

4. (’41) 28 AIR 1911 Lah 310 (320) : ILR (1942) 
Lah 330 (I)IS). 

(’ll) 28 AIR 1911 Pat 151 (152) : 20 Pat 75 (DB). 
(’35) 22 AIR 1935 Lah 570(572) : 16 Lah 829 (FB). 
((luidance may be taken from the English cases 
in which certain expressions have been interpreted 
when the question is as to the meaning of the same 
expressions as used in the Indian Acts.) 

(’31) 18 AIR 1931 Lah 578 (581):12 Lah 725(FB). 


I 
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the English law, such section should be construed strictly in relation to the immediate 
context of the Indian Act, and the Court should decline to be guided by evidence as to 
their meaning or judicial interpretations of them when they occur in another context or 
other statutes. 5 

(•2) Where an English or American decision is based upon general legal 
principles recognised by the laws of all civilised countries.® But it must be applied with 
reference to Indian conditions,' and where the law of this country is different from that 
of England or America, English or American decisions should be quoted with greatest 
care. 8 

f3) A\ here the point is a novel one and there is no precedent in India dealing 

with it. 0 


(•03) 30 Cal 36 (76) (DB). 

(’01) 11 Mad L .Tour 01 (108) (DB). 

(’94) 22 CaJ 77 (81, 85) (DB). 

(’78) 4 Cal 260 (276) (DB). 

(’85) 7 All 44 (50, 51) (1>B). 

(’75) 2 Ind App 160 (181) : 23 Suth WE314 (PC). 
( 33) 20 AIR 1033 All 780 (793): 55 All 912 (FB). 
(’34) 21 AIR 1934 Bom 28 (30): 58 Bom 128(DB). 
(’18) 5 AIR 1918 Cal 4Gg (470): 45 Cal 138 (DB). 
(’31) 18 AIR 1931 Lab 756 (757) (DB). 

(’15) 2 AIR 1015 Lah 405 (406): 1015 Pun Re No. 

54. (Companies Act.I 
(’31) 18 AIR 1031 Mad 720 (738). 

(’30) 17 AIR 1030 Mad 609(615): 53 Mad 449(DB). 
(’21) 8 AIR 1021 Mad 524(527): 44 Mad 718(DB). 
(’17) 4 AIR 1017 Mad 525 (532):39 Mad 250(DB). 
(’13) 18 Ind Cas 097 (1001) (DB) (Mad). 

(’33) 20 AIR 1933 Pat 461 (463) : 13 Pat 78 (DB). 
(’33) 20 AIR 1933 Pat 196 (199): 12 Pat 216(DB). 
(’30) 17 AIR 1930 Rang 17 (48): 7 Rang 514. 

( 32) 19 AIR 1932 Sind 50 (51) : 25 Sind LR 521. 
( 31) 18 AIR 1931 Sind 70 (71): 25 Sind L R 381. 
( 31) 18 AIR 1931 Sind 44 (46): 25 Sind LR 310. 
[See (’33) 20 AIR 1933 Sind 179(1S1):27 Sind LR 
230 (DJJ). 

C30117 AIR 1030 Cal 291 (294): 57 Cal 1062 (DB).] 
; See also (’32) 19 AIR 1932 Bom 341 (350) : 57 
Bom 023. 

(’21) 8 AIR 1021 Lab 134 (135) : 2 Lab 230. 
(1870) 5 App Cas 342 (344. 345), Trimble v. Hill. 
(Referred to in 23 Bom 101.)) 

5. (’22) 0 AIR 1922 Mad 263 (265) : 46 Mad 177 
(DB). (Per CouttS-TroUer, .1.) 

6. (’87) 11 Bom 551 (561) : 14 Ind App 89 (PC). 

(’ 12) 20 AIR 1012 All 302 (307) (DB). 

Cll) 28 AIR 1041 All 0 (13). 

<’4l) 28 AIR 1041 Mad 120 (145) (DB). 

(’10) 27 AIR 1010 Cal 120 (132) : ILK (19JO) 1 
Cal 107. 

< 22) 0 AIR 1022 Pat 104 (1U0) : 1 Pat 371 (DB). 
(Principles of justice, equity and good conscience 
for instance should be identical with correspond¬ 
ing relevant rules of the Common Law of England.) 
(’74) 22 Suth W It 270 (281): 1 Ind App 364 (PC). 
(’83) 7 Bom 341 (350) (I’B). 

(’20) 7 AIR 1020 Nag 144 (145). (e. g., Rules of 
justice, equity and good conscience.) 

(’20) 7 AIR 1020 I’al 705 (707). (Except as rules 
of justice, equity and good conscience rules of 
Common Law in England do not apply to MolTusil 
towns in India.) 


(1848) 1848 Tay Rep 283 (283), Malcolm v. Smith. 
[See (’36) 23 AIR 1936. Rang 141 (142) (DB). 
(Decision of Court of law as opposed to Court of 
equity and which is inequitable should not be 
followed in India.) 

(’89) 16 Cal 677 (682) : 16 Ind App 44 (PC).) 
[Sec also (’35) 22 AIR 1935 Cal 33 (34) : 61 Cal 
086. (Principles of equity as applied in Courts of 
England should be applied in absence of law in 
India layiDg down different procedure.) 

(1880) 5 C P D 295 (303), Scaramanga v. Stamp. 
(•37) 24 AIR 1037 Sind 129 (144):32 Sind LR567 
(FB). (Drafting inaccurate.)) 

7. (’28) 15 AIR 1028 Mad 23 (23) (DB). 

(’32) 10 AIR 1932 Mad 445 (452):55 Mad 727(DB). 

(’24) 11 AIR 1024 Cal 240 (242) : 50 Cal 667. 

(’30) 17 AIR 1930 Lab 920(926): 11 Lab 5G4(DB). 

(’25) 12 AIR 1925 Oudb 337 (346) : 28 Oudh Cas 
8 (DB). 

[See (’85) 11 Cal 301 (310) : 12 Ind App 23 (PC). 
(There is no room in India for the rule of Eng¬ 
lish law in favour of a tenancy in common; the 
presumption is generally the reverse.)) 

[See also (’32) 19 AIR 1932 Rang 27 (34, 49): 10 
Rang 1 .J 

8 . (’42) 29 AIR 1912 Bom 18 <19):ILR (1942)Bom 
139 (FB). (In such cnse9, reference to English 
decisions causes confusion.) 

(’38) 25 Allt 1938 Rang 289 (2s9): 1038 Rang LR 
209 (DB). 

(’38) 25 AIR 1038 Sind 116 (121) : 32 Sind L R 
622 (DB). 

(’33) 20 AIR 1033 Mad 203(206):56 Mad 546(DB). 

(’12) 16 Ind Cas 601 (606) (DB) (Mad). (Great care 
to be taken in applying to India English rules 
with regard to equitable rights.) 

[Sec (’42) 20 AIR 1942 All 344 (347): ILR (1912) 
All 848 (DB). 

( 35) 22 AIR 1935 Cal 316 (327) : 62 Cal 740 
(1)B). (Provisions of statutory enactments must 
always and necessarily be somewhat less elastic 
than those to be gathered from the Common 
law which in effect is enshrined in judgments in 
decided cases. Courts have to administer and to 
apply as accurately ns lies in their powers the pre¬ 
cise words of the relevant statutory enactments.)) 

9. (’35) 22 AIR 1035 Cal 33 (34) : 61 Cal 986. 
(Principles of equity ns applied in Courts of Eng¬ 
land should be applied in absence of law laying 
down different procedure.) 
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( 4 ) Where the Indian Act makes express reference to the Court in England 
and to the principles and rules on which such Court acts. 10 

See also the undermentioned case. 11 

17. “Laws relating to the procedure of the Courts of Civil Judi¬ 
cature.” — These words mean all the laws in operation at the time of the passing of 
the Code. 1 

The words “Courts of Civil Judicature” mean ail Courts which try suits and 
proceedings of a civil nature. 2 Where an Act allows suits or applications to he filed in a 
Civil Court relating to matters arising under it, the procedure to he followed in such suit 
or application will be governed by the provisions of the Code. 2 

18. Revenue Courts. — See Note 2 under Section 5. 

19. Mamlatdar’s Courts. — See Note 3 under Section 5. 


PRELIMINARY. 


Short title, commence¬ 
ment and extent. 


1. [ S. 1.] (l) This Act may be cited as THE 
CODE OF CIVIL PROCEDURE, 1908. 


(2) It shall come into force on the first day of January, 1909. 

(3) This section and sections 155 to 158 extend to the whole of British 
India : the rest of the Code extends to the whole of British India, except 
the Scheduled Districts. 

• Synopsis 

1. “ British India.” 

2. “Scheduled Districts.” 


1. British India.” — The term “British India” is not defined in the Code 
and therefore the definition thereof in the General Clauses Act, X of 1897, will apply. 1 
Under s. 3, cl. (7) of that Act, “British India” has been defined as follows: “‘British 
India' shall mean, as respects the period before the commencement of part III of the 
Government of India Act, 1935, all territories and places within Ilis Majesty’s dominions 
which were for the time being governed by His Majesty through the Governor-General of 
India or through any Governor or officer subordinate to the Governor-General of India, 
and as respects any period after that date means all territories for the time being 
comprised within the Governors' Provinces and the Chief Commissioners’ Provinces, 
except that a reference to British India in an Indian law passed or made before the 


10. (’31) 18 AIR 1931 p C 234 (239) : 54 Mad 
774 : 58 Ind App 350 (PC). 

(’94) 19 Bom 293 (296). (English rules applied 
where no provision for payment of wife’s costs is 
found in the Divorce Act or in the Code.) 

(’82) G Bom 41G (419). (Absence of provisions in 
Divorce Act and the Code—English rules applied.) 

(’02) 29 Cal G19 (620). (English rules applied when 
no provision for payment of wife’s costs is found 
in the Divorce Act or in the Code.) 

(’79) 4 Cal 2G0 (269, 281). (Do.) 

11. (’43) 30 AIR 1943 PC 34 (38) (I*C). (Though 
the Indian Act is to be interpreted according to 
the meaning of the words used in it, passages from 
English decisions laying down general principles 


can be referred to in interpreting the sections of the 
Indian Act when the meaning is not clear.) 

(’36) 23 AIR 1936 Lab 337 (338) : 16 Bah 651 
(DB). (It may be permissible to refer to the 
principles of English law, if there is any ambi¬ 
guity in the language used by the statute, and to 
adopt the interpretation which is in conformity 
with those principles.) 

Note 17 

1. (’7s) 2 All 74 (90)(DB). (“Laws relating to Civil 

Procedure’’include General Clauses Act, I of 1868 ) 

2. See Section 9. ' 

»■<’«>*! AIU 1937 Mad 653 (653) : ILR (1938) 
Mad 216. 

Section 1—Note 1 

1. See S. 3 of the General Clauses Act, X of 1897. 
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commencement of Part ill of the Government of India Act, 1935, shall not include a 
reference to Berar.” 

Aden 2 and British Burma 3 4 were governed by His Majesty through Governors or other 
officers subordinate to the Governor-General of India and were thus within “British India.” 
As regards Aden, it has now been provided by the Government of India Act, 1935 (25 & 26, 
Geo. v., chap. 42), s. 94 (which came into force on 1st April 1937 1 ) that Aden ceases to be 
a part of India. By virtue of s. 4G, sub-s. ( 2 ) of the said Act, Burma ceased to be part of 
British India from 1 st April 1937. 5 But by s. 4GG of the Government of India Act of 1935 , 
it was provided that the law previously in force in Burma would continue to be in force 
there until altered or repealed or amended by the Legislature or other competent 
authority. Burma has since passed out of British hands. 

“Scheduled Districts” 6 were within British India. 

The following classes of territories do not fall w T ithin the scope of the definition of 
“British India”: 

(l) Native States in India. 7 


(-) Lands ceded by the Native Princes to the British Government for limited 
purposes, 8 e. g., civil stations and cantonment areas, 9 and land over which jurisdiction 
has been ceded for the purposes of Railway Administration. 10 Thus, the cantonments of 
Wadlnvan, 11 Secunderabad 12 and the Rajkot Civil Station 13 aro not included in “British 
India.” Where full sovereignty has been ceded by the Native Princes of India, or a new 
territory acquired by conquest from Native Rulers and has come under the British rule 
in India, the territory will form part of “British India.” 14 

Singapore was not within “British India.” 10 It has now ceased to be a British 
possession. 


2. “Scheduled Districts.’’ —For reasons of State several parts of British India 
were never brought within or were, from time to time, removed from, the operation of 
the general Acts and Regulations and the jurisdiction of the ordinary Courts of Judicature. 1 


2. See also Aden Laws Regulation of 1891, S. *2. 

3. (‘8G) 13 Cal 221 (223) (DB). 

4. Government of India (Adaptation of Acts of 
Parliament) Order. 1937. 

5. Government of India (Adaptation of Acts of 
Parliament) Order, 1937. 

6 . See Note ‘2. 

7. (’hh) 1888 Pun Re No. 191, page 199. (Reversed 
by Privy Council in 22 Cal 222 on another point.) 

0)2)29 Cal 100 (401. 102) (DR). (The Tributory 
Mahals of Orissa such us Mayoorbhuuj do not 
torm part of British India.) 

COG) 33 Cal 219 (253): 33 Ind App 1 (PC). (Kathia¬ 
war States are not included in British India, but 
even a non-British subject suing in the Political 
Agent’s Court which is a British 1 ndiau Court can 
appeal to the King.) 

8 . (12) 17 Ind Cas 531 (535, 53G) : 37 Bom 152 

(DB). (Land ceded for civil stations in Native 

States are not ceded in full sovereignty.) 

(10) 0 Ind Cas 429 (429) : G Nag L li 19. (Berar 

i:- held under a sort of mortgage as security for 
the fulfilment of certain engagements under the 

treaty of 21st May 1853, with the Nizam. The 

Code was extended to it by Notification No. 919— 
I. B. of 2Glb March 1909.) 


(’25) 12 AIR 1925 Mad 1100 (1101) (DB). (Agency 
Tracts of Yizag.) 

9. (’12) 17 Ind Cas 534 (535, 536) : 37 Bom 152 
(DB). 

Also sec Preamble Note 7. 

10. *(’97) 25 Cal 20 (31) : 24 Ind App 137 : 1897 
Pun Re No. 6 (P C). 

11. (’13) 37 Bom 152 (156) (DB). (Dissenting from 
9 Bom 244.) 

12. (’94) 21 Cal 177 (179). 

13. (’86) 10 Bom 18G (188) (DB). 

14. (’95) 19 Bom G80 (GSG) (DB). (But the law of 
conquered countries continues until tho Crown or 
Legislature changes it. Case relating to the conquest 
of the Island of Salsette from the Marathas.) 

15. See Straits Settlements Act 18G6, S. 1. 

Note 2 

1. (’95) 17 All 183 (181) (DB). (General Acts do 
not apply unless the Legislature has expressly 
made them applicable to such districts.) 

(’19) G AIR 1919 I> C 150 (152) : 12 Mad 813 : 46 
Ind App 151 (P C). (Property in Scheduled Dis¬ 
tricts — Order by British Indian Court for sale 
under mortgage decree is without jurisdiction.) 
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These parts were known as the Scheduled Districts as all such parts were given in a 
schedule to the Scheduled Districts Act, xiv of 1874. 

By sections 5 and 5A of that Act, however, the Local Government, with the 
sanction of the Governor-General in Council, had power to extend to any such District, 
any enactment in force in British India with such modifications and limitations as it 
thought fit. The Civil Procedure Code, 1SS2, was under that section extended to various 
Scheduled Districts by notification. The Code of 190.8 was extended to several parts of 
the Scheduled Districts 2 under notifications after the passing of the Code. 

The Scheduled Districts Act of 1674 has now ceased to be of effect . 3 But, by virtue 
of s. 92 of the Government of India Act, 1935, no Act of the Federal Legislature or 


*(’14) 1 AIR 1914 P C 140 (144) : 42 Cal 116 : 41 
Ind App 197 (PC). (Code is made applicable to 
Sontbal Parganas with modification.) 

(’69) 1NWPHCR 280 (2S4) (DB). 

(’07) 34 Cal 576 (581) (DB). (Family domains of 
Maharaja of Benares—C. 1*. Code applies.) 

(1900) 4 Cal W N 287 (288) (DB). (Code has been 
made applicable to Jalpaiguri which includes 
Bhutan Duars.) 

(’91) 18 Cal 133 (138). (Do.) 

t’88) 15 Cal 365 (370) (DB). (Decrees obtained in 
Scheduled District not executable in British India 
unless Civil Procedure Code has been extended to 
it under S. 5 of the Scheduled Districts Act.) 

(’84) 10 Cal 761 (764) (DB). (Do.) 

(’79) 4 Cal 222 (228) (DB). (Do.) 

2. The following is the list of the Scheduled Dis¬ 
tricts to which the Code or a provision thereof has 
been extended by notifications:— 

The Act has been extended by notification under 
Ss. 5 and 5A of the Scheduled Districts Act, 1874 
(XIV of 1874), to the following Scheduled Dis¬ 
tricts:— 

(1) The Districts of Jalpaiguri, Cachar (excluding 
the North Cacbar Hill), Sylhet, Goalpara (includ¬ 
ing the Eastern Duar9), Kamrup, Darrang, Now- 
gong (excluding the Mikir Hill Tracts), Sibsagar 
(excluding the Mikir Hill Tracts) and Lakhimpur 
(excluding the Dibrugar Frontier Tracts), Gazette 
of India, 1909, Pt. I, p: 5, Gazette of India, 1914, 
Pt. I, p. 1090. 

(2) Upper Burma (except the Shun States), 
Gazette of India, 1909. Pt. I, p. 5. 

(3) The Province of Sind. Bombay Government 
Gazette Extraordinary, 1909, Pt. I, Gazette of 
India , 1909, Pt. I, p. 32. 

(4) The district of Darjeeling and the districts of 
Hazaribagh, Ranchi, Palamau and Manbhuin in 
Chota Nagpur. Calcutta Gazette, 1909, Pt, 1, 
p. 25, Gazelle of India, 1909, Pt. I, p. 33. 

(5) The province of Kumaun and Garwal and the 
Tarai Parganas with modifications, United Pro¬ 
vinces Gazette, 1909, Pt.I, p. 3, Gazetteof India, 
1909, Pt. I, p. 31. 

(0) The I’argana of Janswar Uawar in Debra 
Dun and the scheduled portion of the Mirzapur 
district, United Provinces Gazette, 1909, Pt. l, 
P- 4. Gazette of India, 1909, Pt. 1, p. 32. 


(7) Coorg, Gazette of India, 1909, Pt. I, p. 32. 

(8) Scheduled districts in the Punjab, Gazette of 
India, 1909, Pt. I, p. 33. 

(9) The districts of Peshawar, Hazara, Kohat, 
Bannu, Dera Ismail Khan composing the North- 
West Frontier Province, Gazette of India, 1909 
Pt. II, p. 80. 

(10) Sections 36 to 43 to all the scheduled 
districts in Madias, Gazette of India, 1909, Pt. I, 
p. 152. 

(Ill To the scheduled districts of the Central 
Provinces, except so much, as is already in force, 
and so much, as authorizes the attachment and 
sale of immovable property in execution of a decree, 
not being a decree directing the sale of such pro¬ 
perty. Gazette of India, 1909, Pt. I, p. 239. 

(12) To Ajmer-Merwara, except Sections 1 and 
155 to 158. Gazette of India, 1909, Pt. II. 
p. 480. 

(13) To Pargana Dhnlbhum, the Municipality of 
Chaibassa in the Kolhan and the Porahat estate in 
the district ofSingbbhum. Calcutta Gazette, 1909, 
Pt. I, p. 453, Gazette of India, 1909, Pt. 1, 
p. 14.J. 

Under Section 3 (3) (a) of the Sonthal Parganas 
Settlement Regulation (III of 1872), Sections 38 to 
42 and 156 and Rules 1 to 9 in O. XXI in the first 
schedule have been declared to be in force in the 
Sontbal Parganas and the rest of the Code for the 
trial of suits referred to in Section J 0 of the Sonthal 
Parganas Justice Regulation, 1893 (V of 1893 ). 
Calcutta Gazette, 1909, Pt. 1, p. 15, and the whole 
Code in the Angul District under Section 3 of the 
Angul Laws Regulation, 1913(111 of 1913), B. and 
O. Code. This Act has been declared to be in force 
in British Baluchistan under Section 3 of the Balu¬ 
chistan Laws Regulation, 1913 (II of 1913), Balu¬ 
chistan Code. Sections 38, 39, 11 , 12, 45 and 46 
Order IX, Rules 1 and 2, and Order XXT, Rules 1.9 
have been declared to be in force in the Arakan 
Hill District by Regulation I of 1916, Section 2. 
Sec Supplement to Burma Code. 

This Act has been declared to be in force in the 
I’argana of Manpur, Regulation II of 1926 
Section 2, in l'antli l’iploda, Regulation I of 1929 
Section 2. 


3. Vide Government of Ind 
Laws) Order of 1937. 


ia (Adaptation of Indian 
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Provincial Legislature shall apply to an excluded area or a partially excluded area, 
unless the Governor by public notification so directs. 


Definitions. 


( 1 ) 


« 4 


2 . [S. 2.) In this Act, unless 
the subject or context,— 

Code” includes rules : 


there is anything repugnant in 


1. Distinction between the body of the Code and the “rules.” — The 
chief feature of the present Code is the distinction drawn between what is termed “body 
of the Code’’ and “the rules.” The body of the Code creates jurisdiction 1 and is 
unalterable except by the Legislature, but the rules which indicate the mode in which 
such jurisdiction is to be exercised 2 can be altered or amended by the High Courts under 
certain circumstances,' 1 such alterations or amendments having force or effect within the 
local limits of the jurisdiction of the High Courts which made them. This division was 
introduced “to enable variations to be introduced in procedure to meet the requirements 
of different localities as well as to enable defects to bo remedied as they are discovered 
without resort to the tardy process of legislation.” 4 

The body of the Code has, expressed as it is in the most general terms, to be read 
in conjunction with the more particular provisions of the rules, 6 but in case of conflict 
between them the body of the Code must prevail. 6 Similarly, the forms in the schedule 
cannot control the clear words of the Code. 7 


(2) “decree” means the formal expression 9 of an adjudication 4 which, 
so far as regards the Court expressing it, conclusively determines the rights 
of the parties 7 with regard to all or any of the matters in controversy 6 in the 
suit 5 and may be either preliminary 10 or final. 11 It shall be deemed to include 
the rejection of a plaint 15 and the determination of any question within 
section 47 or section 144, 14 but shall not include — 

(a) any adjudication from which an appeal lies as an appeal from 
an order, 16 or 


(b) any order of dismissal for default. 16 


Explanation. — A decree is preliminary when further proceedings have 
to be taken before the suit can be completely disposed of. It is final when 
such adjudication completely disposes of the suit. It may be partly preli¬ 
minary and partly final. ,J 


Section 2 (1) — Note 1 

1 . ('17) 1 AIR 1017 Cal 14 (4G) : 44 Cal 920 (FB). 
(Inherent jurisdiction to remand a case even when 
eaBe is not covered by S. 107 read with O. 41, 
R. *23, is saved by S. 151.) 

2. *(’17) 1 AIR 1917 Cal 44 (1G): 44 Cal 929 (FB)- 
(l’ower to remand Riven by S. 107 is controlled by 
O. 41, R. *23.) 

3. *(’17) 4 AIR 1917 Cal 057 (058) : 43 Cal 148 
(DR). (Rower of lower Appellate Court to remand 
under S. 107 (1) (b) is limited to O. 41, R. 23.) 

See also Ss. 121 to 131. 

4. See the Statement of Objects and Reasons. 


5. (’17) 4 AIR 1917 Cal 057 (658) : 43 Cal 148 
(DR). (S. 107 is to be read with O. 41, It. 23.) 

(’l l) 1 AIR 1914 Cal 103 (164) : 41 Cal 108 (DB). 
(Rules restrict sections.) 

(’17) 4 AIR 1917 Cal 44 (46) : 44 Cal 929 (FB). 
(S. 107 is to be read with O. 41, R. 23.) 

6 . (’14) 1 AIR 1914 Cal 581 (582) (DB). (There 
was no conflict in this case.) 

(’26) 13 AIR 1926 Mad 676(678). (Conflict between 
S. 149 and O. 7, R. 11— S. 149 prevails.) 

*('39) 26 AIR 1939 Nag 186 (190) : I L R (1939) 
Nag 250 (FB). 

7. (’18) 5 AIR 1918 Cal 631 (632) (DB). 

See also Note 7 under Preamble. 
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Synopsis 


1. Legislative changes. 

2. Distinction between a decree and an 

order. 

3. Essential elements of a decree. 

4. There must be an adjudication. 

5. The decision must have been given 

• in a suit. 

6. The decision must have been given 

on the rights of parties with regard 
to all or any of the matters in con¬ 
troversy in the suit. 

7. The decision must conclusively deter¬ 

mine the rights of the parties. 


8. There must be a formal expression 
of the adjudication. 

9. Classes of decrees. 

10. Preliminary decree. 

11. Final decree. 

12. Decree partly preliminary and partly 

final. 

13. Order rejecting plaint. 

14. Determination of a question within 

Section 47 or Section 144. 

15. “Decree” does not include appealable 

orders. 

16. Decree does not include order of dis¬ 

missal for default. 


NOTE to the Synopsis. See the Notes indicated for the following topics : 


Cases where Code provides for - preliminary decree. 
See Note 10. 

Decision on preliminary issues. See Note 10. 
Decisions under other Acts. See Note 5. 

Distinction between definition of decree in old and 
new Codes. See Note 1. 

Execution proceedings. See Notes 5 and 14. 
Importance of the definition of decree. See 
Note 2. 


Interlocutory order in suits. See Note G. 

Nor^appealable orders. See Note 2. 

Order of abatement. See Note 6. 

Order rejecting an application to sue in forms 
pauperis. See Note 5. 

Order returning plaint or Appeal. See Note 13, 
Rejection of appeal. See Note 13. 


1. Legislative changes. — A “decree” was defined under s. 2 of the old Code 
as follows : 


“ ‘Decree’ means the formal expression of an adjudication upon any right claimed, or defence 
set up, in a Civil Court, where such adjudication, so far as regards the Court expressing it, decided 
the suit or appeal. An order rejecting a plaint, or directing accounts to be taken, or determining 
any question mentioned or referred to in S. 244, but not specified in S. 588, is within this 
definition : An order specified in S. 588 is not within this definition.” 


In the present definition the language has been re-cast so as to effect some 
important changes — 

(i) Whereas under the old definition, an adjudication, in order to constitute a 
decree, must have decided the suit or appeal , it is sufficient, under this 
definition, that it conclusively determines the rights of the parties though 
not deciding the suit itself. This change has been effected in view of the 

express provision recognizing the distinction between preliminary and 
final decrees. 1 


(ii) Under the old definition, orders, determining any question not mentioned 
or referred to in s. 244 (now s. 47), were nob decrees though they were 
within s. 244. Thus, orders against sureties under s. 145, for example, 
were not decrees. The word ‘‘within” has now been substituted for the words 
mentioned or referred to in” so as to constitute such orders also decrees. 3 
(Hi) An order of dismissal for default is expressly excluded from the definition 
of a decree and the conflict of decisions that had existed on that point has 
been thus set at rest, (see Note 1G.) 


Section 2 (2) — Note 1 

^P ort of fhe Special Committee anrl the Notes on clauses. 

[* ee ( 01) 29 Cal 758 (769) (FB>. (The definition under the Code of 1882 was 
comprehensive one than that of the Code of 1877.)] 

2. See Notes on clauses by the Special Committee. 


itself 


a much 


more 




ICl'C. 4. 
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2. Distinction between a decree and an order. — The importance of the 
definition of the word “decree” rests on the fact that by reference to it the right of first 
appeal and second appeal is determined. 1 

Where an adjudication is a decree , then, unless expressly otherwise provided, 

(i) a first appeal invariably lies therefrom, 2 and 

(ii) a second appeal (i. e., an appeal from the decision on first appeal) also lies 
on the grounds mentioned in section 100. 

But where an adjudication is an order as defined in S. 2 (14), 

(i) no appeal lies therefrom unless it is one of the “appealable orders” specified 

in section 104, and 

(ii) no second appeal lies in any case. 3 

But where an order though not falling within the definition of a decree under this 
section is expressly given the force of a decree by any provision it will be subject to second 
appeal. Thus, an order under o. 21, R. 50 (2) is expressly given the force of a decree by 
virtue of o. 21, R. 50 (3) and hence woul^ be subject to second appeal. 

It is in view of the distinction abovementioned that it becomes very often 
necessary to determine whether an adjudication is a “decree” or an “order.” In each case 
the question must be tested, not by reference to general principles but by the expression 
of the Code which must be construed in its plain and obvious sense. 1 The mere fact that 
on its face the order appealed from purports to be only an order is not conclusive of its 
real character which has to be determined by reference to its true nature in the light of 
the provisions of the Code. 5 An adjudication must, however, be either a “decree” or an 
“order,” it cannot be both and cannot be resolved into diverse elements some of which 
are decrees and some orders. 0 

As the words “formal expression” appear in the definitions, both of ‘decree' and 
‘order’ in this section, the presence or absence of a formal expression cannot be the true 
criterion of the difference between a decree and an order. The essence of the distinction 
lies in the nature of the decision—whether it is an adjudication of a particular kind or 
not_rather than in the manner of its expression. 7 

Where an adjudication is spoken of as an "order” in tho provisions of the Code, it 
must, it is conceived, be taken to be only an “order” and not a “decree,” though the 
necessary elements of a decree are also present in such adjudication. Thus, it is provided, 
for example in o. l, R. 10 and in o. 9, R. 2 that the Court may order that the suit be 


Note 2 

1 . See Clause 2 of the Notes on clauses by the 
Special Committee. 

(• 41 ) 28 AIR 1941 Oudh 590(591)(DB). (In order to 
succeed on the ground that an appeal lies against the 
finding arrived at by the trial Court, the appellant 
niU6t show that the finding in question amounts to a 
decree within the delinition of that term in S. 2 (2).) 

(’78) 1 Shomo 244. 

[See (*»1) 18 AIR 1931 Cal 779(781)(DB). (Court 
of lirst instance passing order of restitution under 

S. 151 exercises same jurisdiction which S. 144 
gives — Jlcld tho order even though made under 
S. 151, was a decree and hence appealable.)j 

2. See S. 90. 

3. That is, even in the case of appealable orders, 
see S. 104. 


4.* (’01) 23 All 152 (156, 157) : 27 Ind App 209 
(PC). (In this case it was held that the plaintiff 
had right to appeal.) 

(’03) 30 Cal 660 (663, 664) (FB). (Construction 
leading to injustice should not be placed upon the 
language of S. 2 (2).) 

5- (’39) 26 AIR 1939 Mad 897 (899): I L R (1940) 
Mad 394 (DB). (Per Krishnaswami Ayyaugur, J.) 

6 . (15) 2 AIR 1915 PC 116 (117, 118) : 42 Ind 
App 91 : 42 Cal 914 (P C). (Formal adjudication 
declaring dissolution of partnership and taking of 
account is a decree and does not cease to be such 
because a portion of it might have been passed 
separately by way of an order.) 

7. * (’37) 24 AIR 1937 Tat 319 (350). 1 
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dismissed. A dismissal of a suit is ordinarily a decree within s. 2 ( 2 ), but in view of the 
fact that the dismissals under o. l, R. io and o. 9, R. 2 are called orders , they are not 
decrees within s. 2 (2). 8 See also Note 1G. 

As to the meaning of the term “decree” under the Agra Tenancy Act (hi of 1926 ), 

see s. 3, sub-s. (14) thereof and the undermentioned cases. 9 There are also other instances 
of special definitions of “decree.” 10 


3. Essential elements of a decree. — In order that a decision of a Court 
may be a “decree,” there must be the following essential elements 1 : 

(1) There must be an adjudication. 

( 2 ) The adjudication must have been given in a suit. 

(3) It must have determined the rights of the parties with regard to all or any 
of the matters in controversy in the suit. 

(4) Such determination must be a conclusive determination. 

(5) There must be a formal expression of the adjudication. The definition in 
this section must be taken along with the provisions of the Code regarding the stage at 
which a decree may be prepared, and it is not every finding that will amount to a decree 
even though it may conclusively determine the rights of the parties with regard to some 
of the matters in controversy in the suit. 2 

The clause expressly includes certain orders which though they may lack the above 
elements will nevertheless be decrees. There may also be other special provisions conferring 
the force of a decree on orders which otherwise wopld not have such force. For instance", 
under o. 21 R. 50 (3), an order under sub-rule (2) of R. 50 is expressly given the force of a 
decree for the purpose of appeal and otherwise. 


4. There must be an adjudication. — There must be a judicial determination 
of the matter in dispute. A decision on a more matter of administration is not a decree. 
A decree-holder applies for leave to bid at a sale held in execution of his decree. Tho 
Court passes an order refusing the application. The order is not appealable, the matter 
being one of administration. 1 An order assessing the valuo of properties under o. 21 r. cg 
is similarly a matter of administration and is not a decree. 2 Nor is an order, dismissing 
a n appeal for want o f pros ecution, a decree, inasmuch as it docs not deal judicially with 


8. (’16) 3 AIR 1916 All 326 (326) : 3$ All 357 
(DB). (O. 9, R. 2.) 

('83) 9 Cal 627 (628) (DB). (Order passed under 
S. 97 of 1877 Code (O. 9, R. 2).) 

(’1?) 6 AIR 1913 Mad 871 (873): 42 Mad 219 (DB). 
(Order striking out a defendant and deleting a 
substantial relief claimed in the suit is a decree.) 

(’26) 13 AIR 1926 Nag 75 (75). (O. I, R. 10.) 

(’1°) ® InJ Cas ‘109 (409) (DB) (Oudh). (An order 
striking out a defendant as case not having been 
proved against him is held a decree.) 

9. (’34) 21 AIR-1934 All 100 (100) (DB). (Ad¬ 
judication upon rights not necessary _ Enough if 

suit iB Anally disposed of.) 

( 38)25 AIR 1938 All 124 (125). (The definition 
of a ‘decree’ given in S. 2, cl. (2) of the C. P. 
Code, doe3 not apply to the Agra Tenancy Act. 
Under the Agra Tenancy Act, a ‘decree’ as defined 
m S. 3, cl. (14) means any order which so far as 
the Revenue Court is concerned, finally disposes 
of a suit; so it does not include the determination 
of any question within S. 17, C. P. Code.) 


(’36) 23 AIR 193G All 131 (451). 

10. (’41) 28 AIR 1941 Cal 311 (314) (DB). (Order 
rejecting an application for sale under S. 4 of the 
Partition Act is not a “decree”.) 

Note 3 

1. *(’16) 3 AIR 1916 Lah 245 (246, 247) : 1916 
Pun Re No. 128 (F B). (Order of abatement when 
does and when docs not amount to a decree ex¬ 
plained.) 

2 *(’34) 21 AIR 1934 Pat 97 (99). (Directions by 
the Court with regard to the mode in which the 
account is to be taken in a redemption suit do not 
amount to a decree.) 


1. (’ll) 11 Ind Cas 543 (545) : 38 Cal 717 (p C) 

2. (’01) 27 Mad 259 (261) (F B). (Proceed,-n.™ 
under O. 21, R. 66 are administrative ) 

(’11)10 Ind Cas 371 (372) (DB) (dal). (Order 

passed m execution of decree assessing value of 
Property to be sold — Such order does not faU 
under S. 47 and is not appealable.) 
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the matter of the suit. 3 Where, however, appeal against preliminary decree is withdrawn 
and dismissed, the order of dismissal is a decree. 4 

Where the officer passing a judgment is not a “Court" at all, the judgment or 
order is not a decree. 5 

5. The decision must have been given in a suit. — The word “suit" has 
not been defined in the Code. For the purposes of the Code, it may be taken to mean — 

(1) A civil proceeeding which is instituted by the presentation of a plaint. 1 See S. 26. 
In Hansraj v. Dehradun-Mussorie Electric Tramway Co., Ltd., 2 their Lordships of 
the Privy Council observed as follows : “The word ‘suit’ ordinarily means and apart from 
some context must be taken to mean, a civil proceeding instituted by the presentation of 
a plaint.” The case was one which related to the meaning of the word ‘suit’ as used in 
the Limitation Act which in S. 2 only defines a suit as ordinarily not including an appeal 
or application. This Code gives no definition of the word. The remarks of their Lordships 
of the Privy Council in the above case may be taken as a useful working guide. But it 
seems to be like arguing in a circle, from the strict logical point of view, to define a suit 
as a proceeding which is instituted by the presentation of a plaint. The reason is that 
S. 26 of the Code merely provides that a suit is to be instituted by the presentation of a 
plaint, and gives no other clue as to the nature of the proceedings that require the 
presentation of a plaint for their institution. 

(2) Any proceeding under other Acts which, according to specific provisions therein, 
should be regarded as a suit under the Code. 3 See ss. 295 and 299 of the Indian Succession 
Act, 1925, which provide that proceedings thereunder should be regarded as suits under 
the Code. See also S. 158 of the Bengal Tenancy Act, and also the undermentioned cases. 4 


See also Note 21 on s. ll a nd Note G on O. 9 
11 Iml Cas 759 (760) (DB) (Cal). (No appeal 
lies against an order coming under O. 21, R. 66, 
which does not assess any value whatever but 
merely reproduces the two statements made by the 
decree-holder and the judgment-debtor.) 

('20) 7 AIR 1920 Pat 036 (638) (DB). (Order 
against judgment-debtor passed under O. 21, R. 66, 

3. S ri4)\ d AuTl914 I* C CG (G7) : 36 All 350 (PC). 

4. ('33) 20 AIR 1933 Mad 412 (446) : 56 Mad 520 
(DB>. (Timo for applying for final decree is from 

order of dismissal of appeal.) 

5. (’25; 12 AIR 1925 Bom 241 (241, 242) : 49 
Bom 442 (F B). (Taluqdari Settlement Officer is 
not a Court —His order is not a decree—16 Bom 
408 overruled.) 

Note 5 

1. (’33) 20 AIR 1933 P C 03 (64) : 51 All 1067:60 
ind App 13 (PC). 

(’39)20 AIR 1939 All 233 (234). (Order by Court 
declaring certain amounts due by plaintiff in suit 
under S. 33 (1), U. P. Agriculturists’ Relief Act, 
13 a decree.) 

(’39)26 AIR 1939 Nag 110 (111) : I L R (1939) 
Nag 452 (DB) (Dismissal of suit under S. 112 (2), 
Berar Land Revenue Code, is a decree.) 

Also see O. 4, R. 1 Note la. 

2. (’33) 20 AIR 1933 P C G3 (64) : 54 All 1067 : 
00 Ind App 13 (P C). 

3. (’04) 8 Cal W N 748 (749) (DB). (Application 
under S. 50. Probate and Administration Act, 
1881, read with Ss 55 and 83, is a suit.) 

(’95) 17 All 475 (477) (DB). (An order granting 
probate under Cli. V of Act V of 1881 was held to 


R. 9._ 

be a decree under S. 2 of Act XIV of 1882.) 

(’13) 35 All 448 (450) iDB). (Order refusing letters 
of administration treated as decree for appeal.) ‘ 

(’09) 1 Ind Cus 677 (679) (DB) (Cal). (An order 
absolute for sale under S. 89, T. P. Aot, is a decree 
and it is a decision in a suit.) 

(’02) 29 Cal 651 (653, 654) (DB). (Proceedings 
under S 89, T. P. Act, are proceedings in conti¬ 
nuation of the original suit.) 

(’94) 21 Cal 539 (541) (DB). (Order under S 86 of 
the Probate and Administration Act, is for pur¬ 
poses of appeal governed by the C. P. Code.) 

(’90) 17 Cal 48 (51) (DB). (S. 86 of the Probate 
and Administration Act only allows appeals in cases 
appealable under the C. P. Code.) 

(’34) 21 AIR l934Mad 103 (107):57 Mad 271 (FB). 

(’37) 24 AIR 1937 Nag 4 (5, 6) : I L R (1937) Nag 
73. (An order for sale passed on an application 
made under S. 4 of the Partition Act is a decree by 
reason of the provisions of S. 8 of that Act.) 

[But see (’93) 20 Cal 888 (8'15) (DB). (Probate 
proceeding is not a suit properly so called though 
it takes the form of a suit and decision in such 
proceedings cannot conclude title to the estate.)] 

4. (’98) 25 Cal 146(153). (ProceediogaunderS. 103, 
Bengal Tenancy Act, are suits.) 

(’33) 20 AIR 1933 Sind 78 (79) : 27 Sind L R 109 
(DB) (Award under S. 11, Arbitration Act, has 
force of a decree from the date it is received in 
Court ) 

(’30) 17 AIR 1930 Cal 411 (416) (DB). (Decision of 
Collector in case under S. 20, Regulation II of 
1819, has the effect of a decree.) 
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A proceeding therefore which does not commence with a plaint 6 and which is not 
to be treated as a suit under any other Act, is not a “suit” and a decision given therein is 
not a “decree.” 8 Thus, an application for leave to sue in forma pauperis is not a suit as 
the application becomes a suit only after the leave is granted. An order passed on such 
an application is not a decree. 7 Similarly, an order on an application for leave to institute 
a suit under the Religious Endowments Act (XX of 1SG3), 8 or an order in a proceeding 
taken by the Court in the exercise of its inherent powers to punish for contempt of 
Court, 0 is not a decree. For other cases of proceedings under the Code and under other 
Acts which are not “suits,” see the undermentioned cases. 10 In the case noted 


(’81)7 Cal 634 (687) (DB). (Application under S. 37 
of Bengal Act VIII of 1869 is a suit under that 
section ) 

(’78) 3 Cal 340 (346) (DB). (Application by petition 
under S. 63 of the Administrator-Generals’Act (II 

of 1874) is a “suit.” NOTE But in 25 Mad 244, 

(265, 269, 283, 288) (FB), it was held that such 
an order is one in execution coming within S. 244 
of the old Code and not one in the suit itself.) 

5. * (’34) 21 AIR 1934 Mad 103 (10G,107)57 Mad 
271 (FB). (Dissenting from AIR 1929 Mad 223). 

6 . (’42) 29 AIR 1942 Mad 73 (74) : I L R (1942) 
Mad 236. (Proceedings arising out of application 
under S. 74, Madras Estates Land Act.) 

(’99) 22 Mad 256 (258) (DB). (Proceeding under 
S. 244 of C. I*. C., 1882, though terminates in a 
decree is not a suit— Obiter.) 

(’96) 23 Cal 723 (729, 730) (FB). (Proceeding under 
S. 104 (2) of the Bengal Tenancy Act is not a suit.) 
(’96) 18 All 101 (103) (FB). (Order rejecting appeal 
for failure to furnish security for costs under 
S. 549 (O. 41, R. 10) is not a matter in controversy 
in the suit.) 

+ (’95) 22 Cal 943 (948). (’Suit’ should be confined 
to such proceedings as under that description are 
directly dealt with in the Code or such as by the 
operation of the particular Act which regulates 
them are treated as suits.) 

(’35) 22’ AIR 1935 Mad 373 (377) (DB). (A pro¬ 
ceeding under S. 44 of the Madras Hindu Religious 
Endowments Act i3 not a suit.) 

(’29) 16 AIR 1929 Mad 480 (480). (Suit commences 
with presentation of a plaint.) 

(’90) 13 Mad 218 (249) (DB). (Proceeding under 
S. 27, Madras Rent Recovery Act, VIII of 1865, is 
not a suit.) 

N —Under the Code of 1877, there was no provi¬ 
sion corresponding to S. 26 and every proceeding 
terminating in a decree was held to be a suit. See 
(1882) 6 Bom 51 (61, 62). This is now obsolete.) 
(’10) 8 Ind Cas 475 (476):(1910) 1 Upp Bur Rul 28. 
(Order rejecting or refusing application for permis¬ 
sion to sue as pauper is not a decree ) 

(1896) 1890 Probate 214 (217), Moran v. Place. (In 
English law until a writ is issued there is no action 
between the parties.) 

[See however (’39) 26 AIR 1939 Mad 716 (716, 
717). (Reference to Subordinate Judge under 
S. 30, Land Acquisition Act —77 eld that though 
proceedings were not ‘suit’ order of Subordinate 
Judge wa3 appealable in view of the Privy Council 
case in AIR 1922 P C 80 : 45 Mad 320 (PC).)] 
[But see (’18) 5 AIR 1918 All 346 (349) : 39 All 
626 (632) (DB). (Application under S. 22 of tho 


Provincial Insolvency Act held to be suit.) 

(’29) 16 AIR 1929 Mad 223 (225) (DB). (Decision 
on reference under S. 30, Land Acquisition Act 
is decree.)] 

7. * (’99) 21 All 133 (136) (FB). (Until applica¬ 
tion is granted there is no suit before the Court.) 

(’17) 4 AIR 1917 Cal 852 (853) (DB). (Do.) 

* (’78) 1 All 745 (747) (FB). 

(’83) 7 Bom 373 (376 (DB). (An order rejecting 
the application is not a decree.) " 

[See also (’10) 8 Ind Cas 475 (476) : (1910) 1 
Upp Bur Rul 28.) 

See also O. 33, R 8, Note 1. 

8 . (’07) 34 Cal 584 (585) (DB). 

(’91) 18 Cal 382 (384) (DB). 

(’92) 19 Cal 275 (285) (DB). (Order under S. 18 of 
Act XX of 1863 granting leave is not a decree.) 
(’74) 21 Suth W R 368 (368) (DB). (Order refusing 
leave is not a decree.) 

(’87) 10 Mad 98 (99). 

9. (’05) 27 All 380 (381) (DB). 

10. (’76) 3 Ind App 221 (227) : 2 Cal 131 (138) 
(PC). (Registration Act, S. 76 — Order refusing 
registration is in the nature of a “decree” under 
the C. P. Code, VIII of 1859, but the present sec¬ 
tion is very different.) 

(’86) 14 Ind App 160 (1G6) : 11 Mad 26 (P C). 
(Order appointing new member to fill up vacancy 
in committee of trustees under the Religious 
Endowments Act is not a decree.) 

(’35) 22 AIR 1935 All 147 (148). (Order on appli¬ 
cation under S. 7, Charitable and Religious Trusts 
Act, cannot be treated as a decree.) 

* (’13) 20 Ind Cas 497 (497) : 35 All 450 (DB). 
(Municipal electiop petition is not a suit.) 

(’96) 19 All 131 (132) (DB). (Trusts Act — Order 
refusing to remove trustee is not a decree.) 

(’95) 17 All 286 (288) (DB). (Order rejecting appli¬ 
cation that a 6uit might be declared to have 
abated.) 

(’95) 17 All 238 (241). (Companies Act, S. 214- 
Order under, is not a decree.) 

(’90) 12 All 129 (157) (FB). (Decision of taxing 
officer is not a decree—Reference under S. 28 of 
Act No. VII of 1870.) 

(’97) 21 Bom 63 (68) (I)l»). (Award under the Deccan 
Agriculturists’ Relief Act is not a decree.) 

(’16) 3 AIR 1916 Cal 221 (222) (DB). (Application 
to set aside a sale is not a suit.) 

(’ll) 9 Ind Cas 994 (994) (Cal). (Order under S. 4 
of Bengal Regulation V of 1799, is not a decree.) 

( 04) 8 Cal W N 321 (324) (DB). (Order referring 
matter in a land acquisition case to a civil Court 
is not a decree.) 
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below 11 where a suit under S. 92 of the Code was purposely kept pending in order to 
enable the parties to apply for modification of the scheme, it was held that an order 
passed on an application for such modification was one passed in the suit. 

An appeal from a decree is only the continuation of a suit and thus an appellate 
decree is covered by this clause. (See s. 9G Note 3.) 

6. The decision must have been given on the rights of the parties 

with regard to all or any of the matters in controversy in the suit _Under 

the old Code, it was enough that an adjudication, in order to he a decree, should have 
decided the suit or appeal} Accordingly several decisions which had the effect of 
decid ing the suit but which were not strictly between the parties were held to be 


(1900) 4 Cal W N 403 (403, 401) (DB). (Order dis¬ 
allowing an application to be made party defen¬ 
dant as assignee of defendant.) 

(’99)3 Cal W N 344 (345) (DB). (Order under 
S. 174 of the Bengal Tenancy Act is not a decree.) 
( 99) 3 Cal W N 181 (185) (DB). (Order under 
S. 173, Bengal Tenancy Act, is not a decree.) 
(’97)2 Cal W N 351 (352) (DB). (Proceeding under 
S. 90 of the Bengal Tenancy Act is not a suit.) 
(’97) 1 Cal W N 30 (30) (DB). (Order setting aside 
sale under S. 171, Bengal Tenancy Act, is not a 
decree.) 

(’96) *23 Cal 723 (729) (FB). (Proceedings under 
S. 101 (2) of the Bengal Tenancy Act.) 

('94)21 Cal 825 (826) (DB). (Order under S. 173 
of the Bengal Tenancy Act is not a decree.) 

(’92) 19 Cal 485 (187) (DB). (Proceeding under 
S. 81 of the Bengal Tenancy Act.) 

C92) 19 Cal 275 (285) (DB). (Do ) 

(’91) 18 Cal 500 (504). (“Suit” as used in other 
Acts may include miscellaneous proceedings also. 
Thus “suit’’ in Part VII of Bengal Court of Wards 
Act, IX of 1879, embraces all contentious pro¬ 
ceedings. It would not however be a suit within 
the Code.) 

(’91) 18 Cal 271 (277, 281, 232) (SB). (Proceeding 
under S. 81 of the Bengal Tenancy Act.) 

(’80) 16 Cal 457 (161). (Suit includes proceedings 
taken to execute the decree.) 

(’87) 11 Cal 312(313) (DB). (Settlement case under 
Bengal Tenancy Act, S. 101 (2). is not a suit.) 

(’81)7 Cal 406 (409)(DB). (Proceedings under Land 
Acquisition Acts are not suits.) 

(’80) 5 Cal 311,(311) (DB). (Order for levy of penalty 
under Stamp Act is not a decree.) 

( 78) 3 Cal 662 (662) (FB). (Act X of 1877 — Decrco 
does not include orders on matters arising in the 
course of the suit.) 

( 21) 67 Ind Cas 791 (791) (Lab). (Punjab Laws 
Act —Insolvency proceedings—Order raising attach* 
nient is not a decree.) 

(’20) 7 AIB 1920 Lab 51 (53) : 1 Lab 1*7 (DB). 
(Companies Act, S. 150 — Payment order is not a 
decree.) 

('08) 1908 Pun lte No. 114, p. 665. (Order staying 
or refusing stay .of proceedings on an application 
under S. 19 of the Arbitration Act is not a decree.) 

(’34)21 AIR 1931 Mad 103 (110, 112) : 57 Mad 
271 (FB). (Order made by District Judge under 
S. 81 (2) of the Madras Hindu Religious Endow¬ 
ments Act II of 1927 is not a decree.) 

( 33) 20 AIR 1933 Mad 695 (696) : 56 Mail 931. 


(Application under S. 4 (2) of Madras AgencyTracts 
Interest and Land Transfer Act is not a suit and 
an order refusing it is not a decree.) 

(’29) 16 AIR 1929 Mad 69 (71) (DB). (Proceedings 
under Ss. 41 to 49 of the Presidency Small Cause 
Courts Act ) 

(’28) 15 AIR 1928 Mad 416 (418) : 51 Mad 664 
(DU). (Order permitting withdrawal ofasuitisnot 
decree ) 

(1900) 24 Mad 95 (96) (DB). (Order under S. 16 of 
Madras Regulation III of 1802 is not a decree.) 

(’9S) 22 Mad 256 (258) (DB). (Proceedings under 
S. 214 of Act XIV of 1882 is not a suit but only a 
proceeding in a suit —Obiter ) 

(’69) 4 Mad H C R 101 (403) (Do.) 

(’35) 22 AIR 1935 Oudb 72 (73) (DB). (Order on 
petition under S. 31, Trusts Act, is not a decree.) 

(’13) 18 Ind Cas 122 (121) : 16 Oudb Cas 36. 
•(Municipal election petition is not a suit.) 

(’35) 22 AIR 1935 Pat 515 (518) : 15 Pat G9 (DB). 
(A proceeding before the manager who deals with 
a claim under the Chota Nagpur Encumbered 
Estates Act is not a suit, nor tbe order passed in 
such proceeding a “decree.") 

(’21) 8 AIR 1921 Pat 401 (402): 5 Pat L Jour 115 
(DB). (Application under S. 73 is not a suit and 
an order tbereou is not a decree.) 

(’ll) 1 AIR 1911 Sind 122 (123) : 14 Sind LR 123 
(DB). (Order under Clause 19 of Sch. II of tbe 
Code is not a decree.) 

11. (’41) 28 AIR 1911 Cal 618 (621) (DB). 

Note 6 

1. (’08) 10 Bom L R 511 (515) (DB). (Suit for 
partition : 29 Cal 753 (FB) followed.) 

(’02) 21 All 532 (536) (FB). (Overruling 22 All 380 
and 19 All 142 and holding that order disallowing 
application under S. 372 (O. 22,* R. 10) does not 
decide the suit and is not a decree ) 

(’66) 10 Moo Ind App 310 (359) (PC). (Order ih 
mortgage suit to render accounts of receipts from 
property docs not dispose of suit and is therefore an 
interlocutory order.) 

(’02) 21 All 312 (316) (DB). (Order rejecting appli- 
cation under S. 372 for being substituted as plain- 
till is not a decree.) 

(1900) 4 Cal W N 103 (101) (DB). (Application 
' under S. 372 of 1882 Code to be made a party 
defendant refused—Not a decree.) 

(’91) 1891 Pun Re No. 43, p. 121. (Decision under 
the old Code — Orders discharging insolvent from 
further liability were held to be decrees.) 
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decrees. 2 Under the present definition, the adjudication must be ono on the. rights of 
the parties with regard to all or any of the matters in controversy in suit. 3 

The word “ rights ” in this section means substantive rights in regard to the 
subject-matter of the suit. 4 It does not include the following : 

(l) Rights in matters of procedure. Interlocutory orders on matters of 
procedure which do not decide tho substantive rights of the parties inter se in respect 
of the subject-matter of the suit are not decrees. 6 For illustrative cases, see the under- 


2. (*85) 7 All 914 (916) (DB). (Order rejecting 
application to bo admitted as defendant under 
S. 3, Bengal Minor’s Act (XI of 1858) was held to 

1)6 & ^6Cr6C J 

(’86) 10 Bom 220 (223) (DB). (Application by third 
person to add as legal representative.) 

3. *(’41) 28 AIR 1941 Cal 618 (621, 622) (DB). 
(An order of District Judge modifying a scheme 
framed in a suit under S. 92, C. P. Code, on an 
application made in that suit was held a decree. 
So also an order altering the scheme in a new suit 
under S. 92, C. P. Code.) 

(’16) 3 AIR 1916 Lab 245 (246, 247) : 1916 Pun 
Be. No. 128 (FB). (A formal order merely record¬ 
ing an abatement and not adjudicating upon the 
rights of parties is not a decree.) 
t(’10) 7 Ind Cas 966 (967) (DB) (Bom). (Suit for 
redemption — Plaintiff claimed to be an agricul¬ 
turist—Determination that he was an agriculturist 
is a decree.) 

(’14) 1 AIR 1914 Cal 149 (149) : 41 Cal 160 (DB). 
(Order accepting security and staying execution is 
not a decree.) 

i'll) 10 Ind Cas 371 (371) (DB) (Cal). (Order under 
O. 21, R. 66 does not involve a judicial adjudica¬ 
tion.) 

* (’37) 24 AIR 1937 Mad 554 (554). (Order under 
O. 34, R. 12 not a decree where the alleged prior 
mortgagee was not a party to the suit ) 

(’29) 16 AUt 1929 Mad 223 (225) (DB). (Reference 
under Land Acquisition Act — Decision is one in 
suit and on rights of parties.) 

(’38) 25 AIR 1938 Nag 233 (234). (Suit by lambar- 
dar for recovery of amount of revenue paid by him 
—Court discharging some defendants from suit— 
Order of discharge held to be a final adjudication 
of the most important point of issue and hence a 
decree within S. 2 (2).) 

4. f (’12) 13 Ind Cas 800 (801) : 1911 Pun Re 
No 82 (DB). (Interlocutory order.) 

(T2) 16 Ind Cas 904 (906)‘(DB) (Cal). (Adjudica¬ 
tion negativing u claim for rent is a decree.) 

(’28) 15 A I R 1928 All 234 (235) (DB). (Dismissal 
of suit against some of several defendants is a 
decree.) 

(’1G) 3 A I R 1910 All 357 (358). (A decree passed 
under O. 34, R. 6, C. P. Code, 1908 is a decree 
within the meaning of S. 2 (2) of the Code.) 

(’01) 23 All 152 (156, 157) : 27 Ind App 209 (PC). 
(Decision determining period for which mesne pro¬ 
fits are recoverable.) 

(’94) 16 All 51 (51, 53). (Decision as to amount of 
rent payable is a decree.) 

(’05) 29 Bom 13 (18) (DB). 

(’33) 20 A I It 1933 Cal 416 (416) (DB). (Order of 
remand giving directions containing determination 


of principle on which assessment is to be made is 
a decree.) 

(’23) 10 A I R 1923 Cal 308 (309). (Order finally 
declaring that a party is not liable for mesne pro¬ 
fits. Relying on 23 All 152 (PC).) # 

(’13) 19 Ind Cas 971 (973) (DB) (Cal). (An order 
under Section 90 of the Transfer of Property Act 
is a decree.) 

(’09) 36 Cal 493 (500) (DB). (Decision that defen¬ 
dants are not liable to perform contract claimed by 
plaintiff is a decree.) 

(’10) 6 Ind Cas 323 (324) (DB) (Cal). (Order grant¬ 
ing or refusing application for order absolute was 
conceded to be a decree.) 

(’92) 19 Cal 463 (468) (FB). (Order declaring speci¬ 
fic rights of parties in partition suit is a decree.) 

(’86) 12 Cal 173 (176) (DB). (Where Appellate 
Court remands case directing the lower Court to 
pass a decree in accordance with the award, it is a 
decision on the merits of the case.) 

(’82) 1882 Pun Re No. 185. (Order reversing decree 
of first Court for want of jurisdiction is a decree.) 

(’19) 6 AIR 1919 Mad 871 (872):42 Mad ‘219 (DB). 
(Striking out a defendant’s name and dismissing 
suit against him is a decree.) 

(’19) 6 AIR 1919 Mad 709 (709) : 42 Mad 52 (DB). 
(An order of Court dismissing an application for u 
final decree for sale in a mortgage suit is a‘decree’ 
within the meaning of S. 2 (2) of the Code.) 

(’08) 4 Nag L R 54 (56). (An order refusing to 
make a conditional decree for foreclosure absolute 
is a ‘decree’.) 

(’02) 5 Oudh Cas 301 (303). (Order setting aside 
lower Appellate Court’s order of remand is a 
decree.) 

(’33) 20 AIR 1933 Pat 207 (207)(DIi). (Order refus¬ 
ing pendente life interest is a decree.) 

(’17) 4 AIR 1917 Pat 100 (101) : 3 Pat L Jour 99 
(DB). (Appellate Court holding that plaintiff was 
entitled to possession and sending ease hack for 
ascertaining mesne profits is a decree.) 

(’17) 4 AIR 1917 Pat 79 (79) : 3 Pat L Jour 67 (DB). 
(Determination of a right of a party to accounts.) 
r Sec (’28) 15 AIR 1928 Lah 355 (356) (DB). 

(’93) 3 Mad L Jour 223 (224, 225) (DB). (Dismis¬ 
sal of suit against one of several defendants held 
not to be a decree.)] 

r But see (’33) 20 AIR 1933 All 261 (262). (Con¬ 
ditional order of remand is not a decree.)] 

5. (*43) 30 AIR 1943 Nag 94 (95). (Order referring 
question under S. 75 (3). C. P. Land Revenue Act! 
is not appealable as it is only an interlocutory 
order.) 

(’30) 23 AIR 1936 Cal 784 (785) (DB). (Order on 
preliminary issue as to court-fee that court-fee 
paid is sufficient i3 not decree.) 
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mentioned decisions. 6 See also Note 16 . 


(’84) 8 Bom 287 (295) (DB). 

(’32) 19 AIR 1932 Oudh 282 (282) : 6 Luck 703. 
(Order filing an award made without intervention 
of Court.) 

(•66) 10 Moo I rid App 413 (423) (PC). 

•{•(1859) 7 Moo Ind App 283 (302) (PC). 

(’29) 16 AIR 1929 All 123(123 ,124) (DB). (Order stri¬ 
king off objection of judgment-debtor for default.) 
(’24) LR5 All (Rev) 269 (270). (Order substituting 
names in the decree under S. 152.) 

(’13) 35 All 582 (586) (SB). (Order under S. 148, 
C.P.C., extending time for payment.) 

(’92) 14 All 226 (232) (FB). (Order under S. 206 of 
the old Code.) 

(‘85) 7 All 876 (876) (FB). (Do.) 

(’84) 6 All 125 (127). (Order refusing amendment.) 
(’79) 2 All 904 (904) (DB). (Order refusing appli¬ 
cation to be made a party.) 

(’05) 29 Bom 71 (73) (DB). (Order under 0.41, R. 5 
refusing stay.) 

(’14) 1 AIR 1914 Cal 149 (149) : 41 Cal 160 (163) 
(DB). (Order for security for stay of execution. It 
is not an order also under S. 47.) 

■i«(’14)20 Cal L Jour 478(481). (Order not deciding 
liability of defendant or other right is not a decree.) 
(’ll) 14 Cal L Jour 35 (36) (DB). (Order assessing 
value of judgment-debtor’s property.) 

(’01) 28 Cal 177 (179) (DB). 

(’94) 21 Cal 539 (541) (DB). (Otder refusing appli¬ 
cation to be made a party.) 

(’91) 18 Cal 469 (472) (DB). (Order determining 
incidental point of law.) 

(’86) 13 Cal 100 (101) (DB). (Order refusing appli¬ 
cation to be made a party.) 

t (’86) 12 Cal 275 (278) (DB). (Declaratory orders in 
suit for partition withoutdeciding rights of parties.) 
(’69) 3 Beng L R (O C) 113 (118) (DB). (Order mak¬ 
ing intervenor a party defendant to the suit.) 

(’32) 19 AIR 1932 Lah 120 (121). (Order accept¬ 
ing or refusing to accept security.) 

(’28) 106 Ind Cas 890 (891) (Lab). 

(’20) 7 AIR 1920 Lah 88 (89). (Ordfer refusing to 
extend time under S. 148). 

(’ll) 10 Ind Cas 850 (850) : 1911 Pun Re No. 24. 

(Order amending a decree.) 

(’ll) 9 Ind Cas 1019 (1021) : 1911 Pun Re No. 41. 
* (’09) 4 Ind Cas 852 (853) : 1909 Pun Re No. 98 
(I)B). (Order refusing to strike off name of co¬ 
respondent in divorce case.) 

(’22) 9 AIR 1922 Mad 332 (332) : 45 Mad 194 
(DB). (Striking out names of defendants—If how¬ 
ever the suit had been dismissed against them it 
would be a decree.) 

(’26) 13 AIR 1926 Nag 75 (75) . (Order under O 1, 
R. 10 (2) discharging a defendant from suit.) 

(’21) 8 AIR 1921 Nag 108 (108) : 17 Nag L R 66. 
(A ruling on a point of evidence is not a decree 
though drawn up in the form of a decree.) 

(’15) 2 AIR 1915 Oudh 171 (172). (An order passed 
an an application for payment of pre-emptive 
money in compliance with a decree under O. 22, 
R. 14 (1).) 

(’18) 5 AIR 1918 Upp Bur 14 (14) : 8Upp Bur Rul 
61. (O'der under S. 24 of the C. P. C. with costs.) 
(’93-1900) 1893-1900 Low Bur Rul 449. (Order 
amending a decree under S. 152.) 


(’20) 7 AIR 1920 Sind 1 (1, 5) : 14 Sind L R 28 
(DB). (Order disallowing interrogatories.) 

Also see Section 47, Note 86. 

6 . (’43) 30 AIR 1943 Lah 140 (144) (FB). (An order 
rejecting an application to raise a new plea or to 
amend or alter the plea already filed cannot be 
said to be a determination of the rights of the 
parties.) 

(’41) 28 AIR 1941 Nag 223 (224) : I L R (1941) 
Nag 428. (Plaintiff ordered to furnish certain 
particulars—Failure to do so—Order discharging 
defendant—Order held amounted to dismissal of 
suit or rejection of plaint — In either case it ie 
deoree.) 

(’40) 27 AIR 1940 Bora 210 (214) : I L R (1940) 
Bom 370 (DB). (Question whether purchase 
money is to be paid by decree-holder or his 
pleader—Order under 0.21, R.93 directingulecree- 
holder to do so does not In any way determine 
the rights of the parties with regard to any 
matter in controversy in the suit.) 

(’39) 26 AIR 1939 Bom 389 (390). (Order amend¬ 
ing decree under Ss. 151 and 152 to correct an 
accidental omission not decree.) 

(’12) 13 Ind Cas 70 (71) (DB) (Cal). (Order as to 
who out of two contesting persons is the legal 
representative of a deceased plaintiff.) 

(’13) 20 Ind Cas 898 (899) : 16 Oudh Cas 350 
(Order as to who is a legal representative.) 

(’33) 20 AIR 1933 All 261 (262). (Order of remand 
providing that if certain papers were not filed 
within a month, remand order would not take 
effect, doe3 not amount to decree.) 

(’30) 17 AIR 1930 All 121 (121) (DB). (Refusing 
stay of execution.) 

(’14) 1 AIR 1914 All 402 (402). (Order direoting 
abatement.) 

(’13) 18 Ind Cas 701 (701) : 35 All 159 (DB). 
(Order after preliminary decree that partition 
should be made as per«certain directions.) 

(’ll) 10 Ind Cas 414 (414, 415) (DB) (All). (Order 
rejecting application under Ss. 5 and 7 of the 
U. P. Regulation, V of 1799.) 

(’10) 6 Ind Cas 464 (465) (DB) (All). (Order refus¬ 
ing to restore suit dismissed for default.) 

(’09) 31 All 545 (518)(DB). (Order of remand uqder 
O 41, R. 23.) 

(’08) 30 All 143 (146) (DB). (Order rejecting appeal 
for non-compliance with order for furnishing secu¬ 
rity.) 

(’02) 24 All 464 (465) (DB). (Order of re-admission 
of suit.) 

(’99) 21 All 133 (135) (FB). (Ordor rejecting appli¬ 
cation to appeal in forma pauperis — Dissenting 
from 9 All 129.) 

(’96) 1896 All W N 21 (21). (Dissenting from 8 
All 82.) 

(’95) 17 All 172 (173) (DB). (Dissenting from 10 
Bom 220.) 

(’95) 17 All 97(99)(DB). (Dissenting from 8 All 82.) 
(’94) 16 All 19 (20). (Do.) 

(’93) 15 All 169 (170). (Do.) 

(’93) 13 All 214 (215. 216) (DB). (Order granting 
certificate under Act VII of 1889 on condition of 
giving security is not a decree.) 
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(’90) 12.All 129 (156) (FB). (Decision under S. 5, 
Court-fees Act, is not a decision about the rights 
of the parties in controversy.) 

(’84) 6 All 211 (213) (DB). (An order permitting 
the withdrawal of a suit with liberty to bring a 
fresh suit does not amount to a decree.) 

(’84) 1884 All W N 28 (28):6 All 211 (213) (DB). 

(’81) 3 All 844 (845) (DB). (Order refusing appli¬ 
cation of legal representative to be added, as being 
barred.) 

(’75) 1 All 156 (158, 159) (DB). (Order overruling 
objection to filing of award.) 

(’95) 19 Bom 790 (793) (DB). (Order granting suc¬ 
cession certificate on condition of security.) 

(’92) 10Bom243 (248) (DB). (Withdrawal of appeal.) 

(’91) 15 Bom 370 (373) (DB). (Do.) 

(’78) 3 Bom 161 (166). (A decree does not mean an 
interlocutory order.) 

(’77) 2 Bom 553 (557) (DB). (Order determining 
mesne profits subsequent to decree.) 


(’29) 16 AIR 1929 Cal 669 (670) (DB). (Order 
striking out name of defendant as not being re¬ 
presented in suit is not a decree — But an order 
striking him out on the ground that plaintiff has 
no cause of action against him will be a decree : 
See AIR 1919 Mud 871 : 42 Mad 219.) 

(’22) 9 AIR 1922 Cal 246 (246) : 49 Cal 355 (DB). 
(Order rejecting an appeal for failure to furnish 
security for costs.) 

(’15) 2 AIR 1915 Cal 815 (815, 816) (DB). (Order 
refusing permission to decree-holder to withdraw 
his bid at auction sale—Question left undecided.) 

(’14) 1 AIR 1914 Cal 149 (149) : 41 Cal 160 (DB). 
(The order accepting the security staying the pro¬ 
ceedings is not a decree.) 

(’12) 15 Ind Cas 573 (574) (DB) (Mad). (Order 
directing application for mesne profits to be res¬ 
tored as execution case.) 

( 12) 13 Ind Cas 186 (186) (Cal). (Order determining 
principles upon which mesne profits are to be as¬ 
sessed and directing ascertainment by commission ) 
(’10) 6 Ind Cas 323 (324) (DB) (Cal). (Order for 
examination of accounts of receiver.) 

(’06) 3 Cal L Jour 181 (181, 182) (DB). (Order set¬ 
ting aside ex parte decree.) 

(1900)27 Cal 362 (363) (DB). (Order allowing with¬ 
drawal of suit with liberty to bring a fresh suit is 
not a decree—If however the order is revers* d in 
appeal arid the suit is dismissed, the appellate de¬ 
cision will be a decree.) 

(’97) 24 Cal 725 (735, 738) (FB). (Order appoint- 

o 3 ^ n P.f after P reli minury decree.) 

( 91) 18 Cal 322 (323) (DB). (Order allowing with¬ 
drawal of a suit with liberty to bring fresh suit ) 

( 80) 5 Cal 7)1 (71*) (order s0 i to 

be readmitted ) 

(80) 5 Cal 311 (313) (DB). (Order directing penalty 
to be paid under the Stamp Act, the case bein- 
afterwards proceeded with.) 

(’29) 16 AIR 1929 Bali 699 (700) (DB). (Suit for 

dissolution of partnership—Directions for taking 

accounta up to a particular date.) 

(’22) 9 AIR 1922 Lah 267 (268) (DB). (An order 
granting permission to a plaintiff to withdraw a 
suit under O. 23, R. 1, i 8 not a decree.) 

( 19) 6 AIR 1919 Lab 313 (314) (DB). (Order under 


O. 23, R. 1, permitting the plaintiff to withdraw bis 
suit does not come under the definition of ’decree.’) 

(’17) 4 AIR 1917 Lah 261 (265) : 1917 Pun Re 
No. 62 (DB). (Order disposing of claim to set-off, 
advanced by defendant, the suit itself remaining 
undecided.) 

(’ll) 13 Ind Cas 800 (801) : 1911 Pun Re No. 82 
(DB). (Order for security.) 

(’ll) 11 Ind Cas 830 (831) (Lah). (An order sanc¬ 
tioning the withdrawal of suit against a defendant 
and allowing him costs is not a decree.) 

(’ll) 11 Ind Cas 231 (232) : 1911 Pun Re No. 96 
(DB). (Order returning plaint for amendment — 
But such an order after the suit has been admitted 
and the parties called on to produce evidence will 
be a decree.) 

(’ll) 9 Ind Cas 385 (385) (Lah). (Order overruling 
objections to award passed on reference through 
Court.) 

(’ll) 1911 Pun Re No. 24, p. 64. (Order holding 
portion of claim not sustainable und directing 
amendment of decree.) 

(’08) 1908 Pun Re No. 144, page 665. (Order or 
stay of proceedings under S. 19 of Act IX of 1899.) 

(’24) II AIR 1924 Mad 622 (623)(DB). (Order dis¬ 
missing application of one person to be brought on 
record as legal representative of deceased plaintiff 
is not a decree if the application of another is 
allowed and the suit does not abate.) 

(’24) 11 AIR 1924 Mad 406 (407). (Order referring 
suit to Official Referee for determining shares and 
for taking accounts.) 

r 18) 5 AIR 1918 Mad 1055 (1055)(DB). (Order under 
O. 22, R. 5 bringing two rival claimants on record 
without deciding claims is .not appealable.) 

(’16) 3 AIR 1916 Mad 694 (695) : 39 Mad 876 
(DB). (Order extending time for payment under 
O. 34, R. 8.) 

(1900) 24 Mad 62 (65) (DB). (Order awarding com¬ 
pensation under S. 95.) 

(’98) 21 Mad 152 (153). (Order refusing to re-admit 
appeal returned for supplying deficient court-fee.) 

(’95) 5 Mad L Jour 91 (92). (Order under S. 40 of 
Act II of 1864.) 

(’89) 12 Mad 120 (122). (Order to pay day costs.) 

(’87) 10 Mad 179 (184, 185) (FB). (Order refusing 
to appoint a receiver appealable as order; overrul¬ 
ing 6 Mad 355.) 

(’16) 3 AIR 1916 Nag 89 (90) : 13 Nag L R 32. 
(Order that a person is not the legal representative 
of a party.) 

(’36) 23 AIR 1936 Oudh 81 (82) (DB). (Decision 
under S. 152, C. P. C., allowing amendment of 
preliminary decree is an order and not decree.) 

(’19) 6 AIR 1919 Oudh 110 (116). (An order under 
O. 23, It. 1 is not a decree.) 

(’03) 6 Oudh Cas 48 (50). 

( 34) 21 AIK 1931 Pat 9 1 (98). (Order of remand 
is not decree merely because it sets aside decree of 
trial Court.) 

(•26) 13 AIR 1920 Pat 457 (459) : 6 Pat 100 (DB). 
(Order of remand which does not itself decide any 
point ruised.) 

(•25) 12 AIR 1925 Pat 433 (434) (DB). (Order dis¬ 
missing suit after preliminary decree is without 
jurisdiction and is not a decree.) 
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( 2 ) Mere right to sue. Such a right is not known to law and therefore decisions 
on questions of limitation, jurisdiction, res judicata , and maintainability of a suit which 
determine only the plaintiff’s right to sue are not decrees. 7 

Illustration. 

A liles a suit against B. B contends that tbc suit is barred by limitation and by tbe 
doctrine of res judicata. Tbe Court frames a preliminary issueon those points anddeoides 
that there is no such bar nnd orders the case to proceed. The decision is not a decree 
inasmuch as it decides merely the plaintiff’s right to sueA 

(3) Right to costs. This is not a vested right and an order in respect thereof 
is not a decree. 0 

Where, however, the effect of an order is to dismiss the suit or appeal itself, 
it amounts to a denial of the substantive rights claimed by the plaintiff against the 
defendant and may amount to a decree if the other elements are present. 10 


(’20) 7 AIR 1920 Pat G36 (638) (DR). (Order under 
O. 21, R. GC.) 

(’20) 7 AIR 1920 Pat 240 (250) : 5 Pat L Jour 270 

(DU) . (Order as to valuation of property in sale 
proclamation.) 

(’28) 15 AIR 1928 Sind 100(10l):23Sind LR87 (DU). 

(Directions to Commissioner in partnership suit.) 
(’14) 1 AIR 1914 Sind 122 (123) : 8 Sind L R 2GO 
(2G3, 2G4) (DU). (Order under para. 19 of Sch. 2 
setting aside award decides only proccssual rights 
and is not a decree.) 

(’36) 23 AIR 1936 Pesh 79 (80) (DB). (Where an 
order of remand merely sets aside the decree of 
tbe trial Court and does not itself decide any of 
the points raised for determination and does not 
determine the rights of the parlies with regard to 
any of the matters in controversy in the suit, it is 
not a decree.) 

[Sec also (’8G) 8 All 82 (84, 86).) 

(But see (’18) 5 AIR 1918 All 97 (97) : 40 All 
533. (An order refusing to make a decree under 
O. 34, R. G of the Civil Procedure Code, is a decree.) 
(’8G) 12 Cal 273 (275). (Partition suit — Order 
passed under S. 39G of 1882 Code defining the 
several rights of the parties interested in the pro¬ 
perty in dispute was held to be a decree.)) 

7. (’43) 30 AIR 1943 Lab 110 (143) (FB). (Inter- 
locutory order overruling the plea of want of juris¬ 
diction and limitation would not be a decree.) 

(’ll) 28 AIR 1911 Ondh 590 (592) (DB). (Finding 
on preliminary point as to maintainability of suit 
in plaintiffs’ favour.) 

(’13) 18 Cal Tj Jour 78 (80) (DB). (Decision on 
question of limitation is not a decree.) 

(’12) 15 Jnd Cas 5GG (3GG) (DB) (All). (Decision on 
an issue framed on a plea of res judicata.) 

(’l l) 1 Allt 1911 Bom 119 (152) : 39 Bom 339 

(FB) . (Decision in favour of plaintiff upon preli¬ 
minary defence that the matters in dispute were 
caste questions outside the jurisdiction of Civil 
Courts is not preliminary decree ) 

(’17M AIR 1917 Rah 153 (153) : 1917 Pun lie 
No. 7. (Finding on an issue of limitation alone is 
not a decree.) 

\ (’16) 3 AIK 191 G Low Bur HO (81) : 8 Low Bur 
Kill 213 (DB). (Order overruling objections to 
maintainability of suit.) 

(’13) if) Ind Cas 922 (923) : G Sind L R 2*7 (DB). 

( Decision on question of limitation not a decree.) 


8. (’13) 21 Ind Cas 387 (388) (DB) (Cal). (Decision 
on issue as to limitation in favour of plaintiff is 
not a decree.) 

('15) 2 AIR 1915 Bom 21 (21) : 39 Bom 421 (DB). 

(Decision that a matter is not res judicata.) 

(’14) 1 AIR 1914 Bom 149 (150) : 39 Bom 339 
(FB). (Overruling 37 Bom GO and AIR 1914 Bom 
36=38 Bom 392, which held that tbe expression 
‘rights of parties’ meant general rights such as 
lights relating to status or jurisdiction.) 

[See contra (’15) 2 AIR 1915 Mad 1222 (1223) 
(DUb (The observation “matters in controversy 
cover all questions such as character and status of 
party suing and jurisdiction concerning a pend¬ 
ing suit" is obiter and based upon AIR 1914 Bom 
30=38 Bom 392 which was overruled by AIR 1914 
Bom 149=39 Bom 339 (FB) referred to above.)] 

9. (’20) 7 AIR 1920 Pat 622 (G25) : 5 Pat L Jour 
472 (FB). 

(’89) 12 Mad 120 (123). 

(’98) 21 Mad 121 (422) (DB). 

[See contra (’32) 19 AIR 1932 Bom 378 (383).) 

10. (’41) 28 AIR 1911 Pat 385 (387) : 20 Tat 417 
(DB). (Order striking off some of defendants on 
ground thatsuit was not maintainableagainst them 
in absence of consent of Governorof Province under 
S. 270, Government of India Act, is decree. Sub¬ 
stance and not form of order is to be regarded.) 

(’41) 28 AIR 1941 Pat 108 (109). (The rejection of 
a memorandum of appeal as being out of time 
amounts to a decree and is appealable.) 

(’41) 28 AIR 1941 Oudb 590 (592) (DB). (Dismissal 
of suit on finding on a preliminary point regarding 
maintainability of suit.) 

(’ll) 28 AIK 1941 Nag 223 (224) : ILR (1941) Nag 
428. (Failure of plaintiff to furnish particulars — 
Order discharging defendant is decree.) 

(’41) 28 AIR 1941 Nag 180(181). (Where the lower 
Court considered that by the abandoning of the 
claim by one of the plaintiffs the others Imd no right 
of suit and dismissed the suit as withdrawn, held that 
the decision is on merits and amounted to a decree.) 
(’41)28 AIR 1941 NaglGG(167). (Orderdischarging 
some defendants from case on the ground of want 
of cause of action against them is decree.) 

(’40) 27 AIR 1940 All 525 (528). (Order dismissing 
application under O. 21. R. 97 as time-barred is a 
decree and is appealable.) 
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The word “parties” in this section, and, indeed, in very many other sections of 
the Code, is used to mean parties arrayed on the one side as plaintiffs and on the other 
as defendants . ll Thus, an order on an application by a third person to be impleaded as 
the legal representative of a deceased plaintiff in the suit is not an order on the rights of 
the parties and is therefore not a “decree.” 12 In interpleader suits, the opposing defendants 


(’39) 26 AIR 1939 Nag 39 (40) : ILR (1940) Nag 
324 (DB). (Order that a suit or appeal abates is 
appealable as a decree—Therefore order that cross¬ 
objection abates is also a decree.) 

+ (T9) 6 AIR 1919 Mad S71 (872) : 42 Mad 219 
(DB). (Order striking out name of defendant on 
the ground that there is no cause of action and dis¬ 
missing suit against him for want of cause of action.) 
(’85) 9 Bom 452 (453) (DB). (Order dismissing 
appeal as barred.) 

(’33) 20 AIR 1933 All 429 (431) (DB). (Order on 
application under O. 34, II. 6.) 

(’32) 19 AIR 1932 All 614 (616) : 54 All 482 (DB). 
(Refusal to grant any relief to plaintiff is a decree.) 
f (’31) 18 AIR 1931 All 333 (336):53 All 466 (DB). 
(But order striking oil defendants on the ground that 
the plaintiff has not made out a case against them is 
to be treated as dismissing the case against them and 
therefore a decree against which an appeal will lie.) 
(’18) 5 AIR 1918 All 97 (97) : 40 All 533 (DB). 

(Order on application under O. 34, R. 6.) 

(T6) 3 AIR 1916 All 357 (358) (DB). (Do.) 

('16) 3 AIR 1916 AH 34 (35) : 38 All 111 (DB). 
(Order of abatement of the suit, passed in this case 
was held to be a decree.) 

(’86) 8 All 108 (111) (FB). (Order dismissing plaint 
on failure to furnish security.) 

('ll) 11 Ind Cas 986 (986) (DB) (Bom). (Dismissal 
of suit under O. 10, R. 4 (2). The decision was 
under S. 120 of the old Code. Now the dismissal 
is only an appealable order.) 

(’95) 19 Bom 307n (308n) (DB). (Dismissal of suit 
under S. 136 of the old Code—Now it will be an 
appealable order under the new Code.) 

(*37) 24 AIR 1937 Cal 732 (735, 739). (Order dis¬ 
missing appeal as time-barred before it is admitted 
or registered is il decree.) 

(’26) 13 AIR 1926 Cal 638 (639). (Dismissal of appeal 
under O. 41, R. 11.) * 

(’21) 8 AIR 1921 Cal 551 (552) (DB). (An order 
rejecting the application to make the mortgage- 
decree absolute is a decree.) 

(’10) U AIK 1010 Cal 1052 (1053) (DB). (Dismissal 
of suit for plaintiff's failure to produce evidence.) 
(’IB) 5 AIK lOlnCal 53(54)(DB). (Quccre —Whether 
an order refusing to admit an appeal presented out 
of time is a decreo.) 

* ('13) 19 Ind Cas 971 (973) (DB) (Cal). (Order on 
application uryler O. 34, K. 0.) 

( 13) 10 I rid Cas 031 (932) (DB) (Cal). (Dismissal of 
appeal us burred by time.) 

( 97) 24 Cal 750 (702) (DB). (Dismissal of appeal 
under O. 41, 11. 11.) 

(’80) 13 Cal 189 (191) (DB). (Decision that plaintiffs 
are minora and so dismissing suit is a decree ) 

C32) 19 AIR 1932 Lah 214 (215) (DB). (Order dis¬ 
missing application for final decree is a decree ) 
’28) 15 AIR 1928 Lah 359 (3G0): 9 Lah 526 (DB) 
C2 >) 12 AIR 1925 Lah 156 (457) (DB). (Abatement 
a decree.) > 


(’20) 7AIR1920 Lah 338 (340):1 Lah 582 (DB). (Do.) 
(’20) 7 AIR 1920 Lah 8 (9):1 Lah 493 (DB). (Do.) 
*(’16) 3 AIR 1916 Lah 245 (246) : 1916 Pun Re 
No. 146 (FB). (Order of abatement under various 
circumstances discussed.) 

(’84) 1884 Pun Re No. 115, page 324. (Dismissal 
of suit or appeal for insufficient court-fee.) 

(’82) 1882 Pun Re No. 158, page 475. (The order 
of the Court allowing the objection taken to the 
appeal to the lower Appellate Court that it was 
barred by limitation was an adjudication upon the 
question and was therefore a decree.) 

* (’33) 20 A I R 1933 Mad 442 (446): 56 Mad 520 
(DB). (Withdrawal of appeal from preliminary 
decree and dismissal of appeal — Order is decree.) 

(’20) 7 AIR 1920 Mad 580 (581) (DB). (Abatement 
order is a decree.) 

(’20) 7 AIR 1920 Mad 143 (143) (DB). (Decision in 
appeal that the lower Court had no jurisdiction to 
decide the case.) 

+ (’19) 6 AIR 1919 Mad 709 (709) : 42 Mad 02 
(DB). (Order dismissing application for final 
decree in mortgage suit.) 

* (’17) 4 A I It 1917 Mad 285 (286) (DB). (Abate¬ 
ment order is a decree.) 

(’16) 3 AIR 1916 Mad 1068 (1069) (DB). (Do.) 

(’09) 4 Ind Cas 319 (320):33 Mad 220 (DB). (Order 
dismissing interpleader suit.) 

(’95) 18 Mad 496 (497) (DB). (Order dismissing the 
suit on the ground that it had abated amounts to 
a decree.) 

( 38) 25 AIR 1938 Nag 322 (323). (Appeal memo 
stumped ufter limitation under an extension of 
time — Dismissal as time-barred is a decree.) 

( 08) 4 Nag LR 54 (56). (Conditional decree for fore¬ 
closure — Refusal to make it absolute is a decree.) 
(T5) 2 A I It 1915 Oudh 122 (123) : 18 Oudh Cas 
121. (Order on application under O. 34, It. 6.) 

(14) 1 AIR 1914 Oudh 117 (148): 17 Oudh Cas 14. 
(Anorder ihat, suit shall s*.aud dismissed on default 
of certain payment will becomen decree on default.) 

+ (10) 8 Ind Cas 109 (409) (DB) (Oudh). (But order 
striking off defendants on the ground that the 
plaintiff has not made out a case against them is to 
be treated as dismissing the case against them and 
therefore a decree against which an appeal will lie.) 
(’31) 18 Allt 1931 Put 353 (353) : 10 Pat 171 (DB). 

(Abatement order is a decree.) 

(’17) 1 AIR 1917 Pat 497 (498)(DB). (Suit disposed 
of on preliminary point — Disposal is a decree.) 

(’27) 11 AIR 1927Rangl 18(148,149):51tang838(DB). 

(Order refusing adjournment and dismissing suit.) 

11. *1- (*13) 20 Ind Cas s9s (899): 16 OudhCus350 
(’29) 16 A I R 1929 Cal 669 (670) (DB). (Minor 

defendants who are not represented are not parties 
to the suit.) 

12. +(’24) 11 AIR 1921 Mad 813 (815.) 

(’25) 12 AIR 1925 All 431 (432) : 17 All 741 (DB). 
(Order in an application to set aside decree bring¬ 
ing on.record legal representative.) 
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will be deemed to be 


parties and the decision of their claims inter se will be a decree. 13 


It is not enough to constitute a decree that there is a determination or even a 
conclusive determination of the rights of the parties. It is necessary that such determina¬ 
tion must be as to matters in controversy in the suit. 14 The expression “matters in 
controversy in the suit” refers to the subject-matter of the suit with reference to which 
some relief is sought. 10 It includes matters, which, though they are common ground, must 
have been actually decided if any question had arisen and which are the foundation of the 
whole determination. 10 It also includes matters which, though not arising on the face of 
the plaint as at first presented, arise at a subsequent stage of the suit and about which' the 
parties are at controversy. 17 Section 2 ( 2 ) says that the decision must have been given on 
the rights of the parties with regard to all or any of the matters in controversy in the 
suit. 18 But a Full Bench of the Nagpur High Court has held that an adjudication which 
determines only some of the matters in controversy in the suit will not be a decree unless 
it is sufficient to dispose of the suit. 19 Thus, according to the Full Bench, where in a 
money suit, a set off is pleaded by the defendant and the Court tries as a preliminary 
matter, the issue as to set off and holds that the claim is not tenable the adjudication is 
not a decree as it is not sufficient to dispose of the suit in the sense of granting or refusing 
relief to the plaintiff. The Full Bench overruled a previous decision of the same High 
Court 20 in which it was held that where the plaintiff puts in two alternative grounds of 
claim based on different causes of action and the Court decides that one of those grounds 
is not sustainable, the order concludes one branch of the suit and is therefore a decree. 

7. The decision must conclusively determine the rights of the parties. 
—The decision must bo conclusive, so far as regards the Court expressing it is concerned. 1 


(•OG) 28 All 109 (Ill) (DB). (The appointment of a 
legal representative i9 not a determination of any 
issue which is properly raised in the suit.) 

(’21) 8 AIK 1921 Nag 23 (24) : 17 Nag L R 45. 
[See also (’13) 20 Ind Cas 950 (951) (DB) (Mad).] 
[But see (’35) 22 AIR 1935 Lab 47 (48). 

(T6) 3 A I R 1916 Lab 245 (247) : 191G Pun Re 
No. 128 (FB). (In this case an order on an appli¬ 
cation by a third party was held to be a decree— 
But attention was not directed to the fact that 
the applicant was a third party—The actual deci¬ 
sion is therefore not correct )J 

13. t (’08) 30 All 22 (23). 

(’09) 4 Ind Gas 319 (320) : 33 Mad 220 (I>B). 

.See also O. 35 It. 4. N. 3 

14. (’39) 2G AIR 1939 Mad S97 (900): I Lit (1940) 
Mad 394 (DB). 

15. (’ll) 28 AIR 1941 Nag 84 (85) : I L R (1941) 
Nag 90 (DB). (Two alternative modes of seeking 
remedy—Court holding that one is not available — 
Decision is appealable — Importance of all or uny 
in S. 2 (2) pointed out.) 

(T5) 2 AIR 1915 Bom 42 (44) : 30 Bom 422 (DB). 
* (T5) 2 AIR 1015 Cal 272 (274) (DB). 

(’27) 14 AlIt 1927 Cal 850 (851): 55 Cal 219 (DB). 
(Remand after framing additional issue is not a 
decision on a matter of controversy.) 

[See (’39) 26 AIR 1939 Mud 897 (900) : I L R 
(1940) Mud 394 (DB). (Order on application 
regarding allotment of properties kept out of 
controversy in partition suit after preliminary 
decree held not decree.)) 

16. (’15) 2 AI It 1915 P C 110 (118) : 42 Cal 914 : 
42 Ind App 91 (PC). 

(’27) 11 Allt 1927 Pat 29G (297) : G I’at 380 (DB). 


17. (’39) 20 AIR 1939 Mad 897 (900): ILR (1940) 
Mad 394 (DB). 

(’28) 15 AIR 1928 Oudh 362(364): 3 Luck 628 (FB). 

18. (’40) 27 Allt 1940 Nag 349 (353) : ILR (1940) 
Nag 538 (DB). (Lower Appellate Court conclu¬ 
sively determining somo of the cardinal issues and 
remanding suit for fresh trial—Decision amounts 
to decreo and is appealable—Order in the case held 
not one under O. 41 R. 23 and so was not appeal- 
able as an order.) 

19. (’43)30 AIR 1943 Nag 204 (203,209):ILR(1943) 
Nag 241 (FB). (Except in cases where the Code 
provides for preliminary decrees and under O. 12, 
It. 6 and O. 15, It. 2 a decision which is not suffi¬ 
cient for dispo-al of suit is not a decree.) 

20. (’41) 28 AIR 1941 Nag 84 (85, 86}:ILR (1941) 
Nag 90. 

Note 7 

1. (’28) 15 AIR 1928 Lab 841 (843) (DB). (Case 
not finally disposed of—No appeal lies.) 

(’85) 9 Bom 183 (195). (Order not deciding the suit 
not a decree.) 

(’33) 20 AIR 1933 All 2G1 (262). (An order re- 
manding tbesuit for retrial with a proviso demand¬ 
ing the plaintiff to file certain payors within one 
month is not a decree.) 

(’31) 18 AIR 1931 Mad 471 (473, 474) : 54 Mad 
337 (DB). (Decision finally disposing of ^matter 
between parties is decreo though named as “order 
in the proceedings.) 

(’12) 1G Ind Cas 45 (46) (DB) (Mad). (Order direct¬ 
ing parties to put draft schemes is not decree.) 
(’37) 24 AIR 1937 Oudh 12 (13) : 12 Luok 580 
(DB). (Suit under S. 33, U. P. Agriculturists 
Relief Act—Adjudication made therein is adeoroe. 
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Where, for instance, a suit is tried partly by one Judge and partly by another and in a 
preliminary order the first Judge comes to certain findings and directs that after evidence 
on certain points had been taken the final decree should take a certain shape, and the 
second Judge varies certain of his predecessor’s findings in the final judgment, the order 
of the first Judge is not a decree. 2 


8. There must be a formal expression of the adjudication. — A decree 
is a necessary part of the ultimate procedure in all suits; without it a judicial record does' 
not speak and the law could not be executed. 1 

It is essential for a decree that there should be a formal expression of the 
adjudication. 2 Such expression must be both deliberate and given in the manner provided 
by law. 8 But it need not be in any particular form.* 

It has, however, been held by the Nagpur High Court in some cases 5 that the 
absence of a formal decree will not make an adjudication any the less a decree, if, in point 
of law, it operates as a decree. The Lahore High Court has also in some cases 0 held that 
if an order could be formally drawn up as a decree it may be taken to be a decree. Thb 
does not appear to be correct. According to the section itself and according to all the other 
High Courts, nothing will operate as a decree unless formally drawn up. 7 

Again, it has been held 8 that the omission to draw up a decree does not affect a 
party’s right of appeal. This view also, it is submitted, is not based on sound principles. 
An appeal under S. 96 lies only against a decree and where there is in fact no decree (i. e., 


(’35) 22 AIR 1935 Pat 456 (456) (DB). (Order of 
remand conclusively determining the rights of 
parties with regard to matter in controversy.) 

( See (’42) 29 AIR 1942 Mad 73 (74) : ILR (1942) 
Mad 236. (An order does not become a decree 
merely because it happens to be an order which is 
final eo far as the Court passing it is concerned— 
Other conditions also should be satisfied.)] 

ISee also (’86) 8 All 108 (111).] 

2. (’08) 4 Low Bur Rul 256 (258, 261) (DB). 

• Note 8 

1. * (’83) 5 All 520 (526) (DB). 

2. (’43) 30 AIR 1943 Nag 204 (208, 209) : ILR 
(1943) Nag 241 (FB). (In view of this Full Bench 
decision in ALR 1930 Nag 122 : 26 Nag L It 24 ; 
AIR 1921 Nag 108 : 17 Nag L It 66 and AIR 1941 
Nag 180 in so far a9 they hold the contrary view 
on this point should be deemed to have been over¬ 
ruled.) 

(’39) 26 AIR 1939 All 552 (554) : I L It (1939) 
All 557 (DB). (Declaration contemplated by cl. (2) 
of S. 33 of U.P. Agriculturists Relief Act amounts 
to decree nnd is appealable.) 

(’14) 1 AIR 1914 Sind 122 (123):8Sind LR260(DB). 
I (’24) 11 AIR 1924 Bom 33 (34) (DB). (Unless a 
decree is drawn up there is no appeal.) 

(’83) 5 All 520 (526) (DB). 

.’02) 29 Cal 758.(760) (FB). (Preliminary orders in 
' partition and account suits, if they declare the 
rights of the parties, ought to be formally drawn 
up as decrees.) 

* (’18) 5 AIR 1918 Upp Bur 28i(29) : 3 Upp Bur 
Rul 1. (’Adjudication.’ meaning.) 

(1912) 8 Nag L It 92 (95). 

3. (’09) 4 Ind Cas 829 (830) : 31 Bom 182 (DB). 
[See however (’42) 29 Allt 1942 Lah 260 (263, 
264) : I L R (1942) Lah 307 (FB). (Decree in 


partition suit drawn without stamp — It cannot 
be said that there is no decree as it can be vali¬ 
dated by subsequent addition of stamp.)] 

4. (’12) 16 Ind Cas 45 (16) (DB) (Mad). 

5. (’41) 28 AIR 1941 Nag 180 (181). 

(’21) 8 AIR 1921 Nug 108 (108) : 17 Nag L It 66. 
(’30) 17 AIR 1930 Nag 122 (123) : 26 Nag LR 24. 
(Following AIR 1915 Cal 272 and AIR 1923 
Cal 308.) 

6 . (’ll) 9 Ind Cas 1019 (1022) 1911 Pun ReNo.41. 
(’30) 17 AIR 1930 Lab 125 (126). 

7. f (’24) 11 AIR 1924 Bom 33 (34, 35) (DB). 

(’10) 34 Bom 182 (188) (DB). 

(’16) 3 AIR 1916 All 34 (35) : 38 All 111 (DB). 
(’13) 19 Ind Cas 894 (895) : 37 Bom 480 (DB). 
(’92) 16 Bom 243 (248). 

(’91) 15 Bom 370 (375) (DB). (Withdrawal of 
appeal — No decree is drawn up—Therefore order 
is not a decree.) 

(’24)11 AIR 1924 Cal 1006 (1007) (DB). (Time 
does not run for purposes of appeal until decree is 
drawn up.) 

(’92) 19 Cal 463 (467, 468) (FB). (In this case the 
decision was adjudicated on the rights of the parties 
— The order was treated as decree against whioh 
there could be an appeal for the benefit of suitors.) 
+ (’12) 16 Ind Cas 45 (46) (DB) (Mad). 

(’12) 15 Ind Cas 935 (936) : 8 Nag L R 92. 

8 . (’ll) 28 AIR 1941 Nag 180 (181). (Decision 
amounting to decree — It cannot be 6aid that it is 
non-appealable merely because decree is not drawn 
up so as to justify interference in revision.) 

(’19) 6 AIR 1919 Lah 53 (54) : 1919 Pun Re 
No. 66 (DB). 

(’15) 2 AIR 1915 Cal 272 (273) (DB). (Court refused 
to draw up decree.) 
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a formal expression of an adjudication) there can be no appeal. 9 

The mere drawing up of an order in the form used for decrees will not, however, 
make it a decree, if it does not, in itself, really fall within the definition of a decree. 10 

9. Classes of decrees. — The Code recognises the following classes of decrees : 

(1) preliminary decree, 

( 2 ) final decree, 

(3) decree partly preliminary and partly final, 

(4) order rejecting plaint, and 

(5) determination of a question within s. 47 or S. 144. 

A decree passed in appeal is really a decree in the suit, for, an appeal is only a 
continuation of the suit. See s. 96 Note 3. A compromise or a consent decree is a decree 
within the meaning of this section. 1 

10. Preliminary decree. — Where an adjudication decides the rights of the 
parties with regard to all or any of the matters in controversy in the suit, but does not 
completely dispose of the suit, it will be a preliminary decree. 1 Where it completely 
disposes of the suit it is a final decree. 2 In other words, a preliminary decree is passed 
in those cases in which the Court has first to adjudicate upon the rights of the parties 
and has then to stay its hand, for the time being, until it is in a position to pass a final 
decree in the suit. 3 

It has been seen in Note G above, that interlocutory orders which do not decide 
the rights of the parties are not decrees. 4 Such orders cannot consequently be treated as 
preliminary decrees. 0 Thus, a finding that a defendant is an agriculturist within the 


(’20) 1G Allt 1929 Sind 225 (227) : 24 Sind L R 
167 (DB). 

[See n/so (’13) 19 Ind Cas 894 (895) : 37 Rom 
480.] 

9. Sec the caeca noted in foot-note 7 above. 

10. (*42)29 AIR 1942 Mad 73 (74) :ILR (1942) 
Mad 236. (The mere fact that an order is em¬ 
bodied in the form of a decree on account of 
certain practice of the Court does not make it a 
decree so as to confer a right of appeal where none 
exists.) 

(*2G) 13 AIR 1926 Nag 75 (75). 

(’21) 8 AIR 1921 Nag 108 (168) : 17 Nag L R 66. 
(’26) 13 AIR 1926 Rom 237 (238) (DR). 

(’13) 20 Ind Cas 1(1) (DR) (Cal). 

(’30) 17 AIR 1930 Nag 206 (207) : 26 Nag DR 166. 
(’34) 21 AIR 1934 Pat 13 (14). 

Also see Section 97 Note 3. 

Note 9 

1. (’22) 9 AIR 1922 Cal 358 (361) : 49 Cal 226 
(DR). 

Note 10 

1. (’21) 11 AIR 1924 Cal 160 (161). 

(’17) -1 AIR 1917 Lah 153 (153) : 1917 Pun Re 
No. 7. 

(’21) 8 AIR 1921 Rom 220 (223) : 15 Rom 627. 
(’09) 3 Ind Cas 999 (lOOO)Cal). 

(’21) 8 AIR 1921 Nag 168 (108) : 17 Nag L R 60. 
(’34) 21 AIR 1931 Oudh 307 (309). (Where in a 
suit for contribution the Court decided that the 
defendants were liable to contribute and also the 
extent of the liability and it only remained to 
work out the amount of the decree, it was held 


that the findings amounted to a preliminary decree 
from which an appeal was competent.) 

2. (’42) 29. AIR 1942 Oudh 1 (5) : 17 Luck 249 
(DB). (Suit for recovery of money—Decree declar¬ 
ing amount found due to plaintiff and laying down 
in what manner it would be paid is final decree 
und not merely preliminary decree.) 

(’24) 11 AIR 1924 Cal 160 (161). 

3. * (’ll) 0 Ind Cas 1019 (1021) : 1911 Pun Re 
No. 41. (Followed in 1913 Pun Re No. 16.) 

(*13) 19 Ind Cas 922 (923) : 6 Sind L R 287. 

(’31) 18 AIR 1931 All 38G (386) : 53 All 283 (FB). 
(Preliminary decree conclusive as regards Court 
passing it.) 

(TO) 3 AIR 1916 Pat 370 (371) : 1 Pat L Jour 406 
(FB). (Preliminary decree is given effect to by the 
final decree.) 

4. See cases in foot-notes 4 to 9 in Note 6. 

5. (TO) 3 AIR 1916 Low Bur 44 (45). (Decision 
on preliminary issue.) 

(T4) 1 AIR 1911 Rom 23(24):38 Rom 331 (DB). (Do.) 
(’ll) 1 AIR 1914 Rom 149 (152) : 39 Dorn 339 
(FB). (Decision on preliminary issue—Overruling 
practically 34 Rom 182; 36 Rom 536; 37 Bom 60.) 
(*14) 1 AIR 1911 Rom 36 (37) : 38 Rom 392 (DB). 

(Direction to Commissioner to take account.) 

(To) 2 AIR 1915 Cal 272 (271). (Decision on pre¬ 
liminary issue.) 

(’97) 24 Cal 725 (738, 740) (FB). (Ordersubsequent 
to the preliminary decree appointing Commis¬ 
sioner.) 

(’67) 7 Suth W R 222 (223). (Decision on prelimi¬ 
nary issue.) 
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meaning of the Dekkhan Agriculturists’ Relief Act, or, that a plaintiff's suit is not barred 
by res judicata , is not a preliminary decree. 6 Similarly, an order on a preliminary issue 
regarding court-fees that the court-fee paid is sufficient is not a preliminary decree. 7 

The Code provides for the passing of preliminary decrees in the following classes 
of cases : 

. Suits for possession and for rent or mesne profits. 8 
. Administration suits. 

Suits for pre-emption. 

Suits for dissolution of partnership. 6 
Suits for accounts between principal and agent. 

. Suits for partition and separate possession. 10 
. Suits for foreclosure of a mortgage. 

. Suits for sale of mortgaged property. 11 
. Suits for redemption of mortgage. 

There is a difference of opinion as to whether the list is exhaustive of the cases in 
which a preliminary decree can be passed. In an earlier case of the Calcutta High Court 
it was held that except in cases expressly provided for in the Code no preliminary decree 
can be passed. 12 A later case of the same High Court 13 held that the list is not exhaustive. 
The Bombay High Court has also held to the same effect. 14 There seems to bo nothing in 
principle to show why, if an - "order satisfies all the conditions of a preliminary decree as 
defined, it should not be taken as such simply because it is not expressly providod for in 
the Code. There is also a conflict of views as to whether there can be more than one 


(1) O. 20, R. 12 

(2) O. 20, R. 13 

(3) O. 20, R. 14 

(4) O. 20, R. 15 

(5) O. 20, R. 10 

(6) O. 20, R. 18 

(7) O. 34, Rr. 2, 3 

(8) O. 34, Rr. 4, 5 

(9) O. 34, Rr. 7, 8 


t (’26) 13 AIR 192G Lab 337 (337) (DB). (Suit for 
damages — Order for recovery of amount to be 
calculated is not a preliminary decree.) 

(*17) 4 AIR 1917 Lab 261 (265) : 1917 Pun Re 
No. 62 (DB). (Decision on preliminary issue.) 

(’17) 4 AIR 1917 Lah 153 (154) : 1917 Pun Re 
No. 7. (Do). 

*{DB)) 13 IOd Ca3 800 ^ 801 ^ : 1911 I>UQ Re N °’ 82 

(’12) 15 Ind Cas 935 (937) : 8 Nag L R 92. (Deci¬ 
sion on preliminary issue.) 

6 . (’21) 8 Allt 1921 Bom 220 (222) : 45 Bom 627 
(DB). (Finding that party is un agriculturist is 
not a decree.) 

(’22) 9 AIR 1922 Bom 336 (337) (DB). (Do.) 

Cf 2 ) 15 Ind Cas 566 (566) (DB) (All). (Preliminary 
issue of res judicata.) 

(’21) 11 AIR 1924 Bom 33 (34) (DB). (Finding 
that party is an agriculturist i9 not a decree.) 

( I®) 2 AIR 1915 Horn 42 (43) : 39 Bom 422 (DB). 
(rinding that party is an agriculturist is not a 
decree—But if the finding involves a direction to 
take an account between the pnrties as per S. 13 
of the Dekkhan Agriculturists’ Relief Act. it is a 
preliminary decree—7 Ind Cas 966 and 36 Bom 
536, which hold a contrary view, are no longer 
good law.) 

(’15) 2 AIR 1915 Bom 21 (21) : 39 Bom 421 (DB). 

(Decision that a matter is not res judicata ) 

C. 13 ) 21 Ind Cas 387 (388) (DB) (Cal). (Preliminary 
issue of res judicata.) 

(12) 15 Ind Cas 563 (565) : 1913 Pun Re No. 16 
(DB). (Do.) 

7. (’36) 23 AIR 1936 Cal 784 (785) (DB). 

8 ; {’42) 29 AIR 1942 Sind 60 (61, 62) : I L R 
(13*11) Kar 563 (Dl>). (An order relating to mesne 


profits passed after preliminary decree is not 

appealable unless contained in a finnl decree_ 

Until a final decree is drawn up, there is no right 
of appeal.) 

(’79) 4 Cal 629 (633). (Decree for possession reserving 
enquiry into mesne profits is a preliminary decree.) 
(’70) 14 Suth W R 92 (93) (DB). 
t(’14) 1 AIR 1914 Cal 804 (804) (DB). (Formally 
expressed decision as to possession in suit for pos¬ 
session and mesne profits.) 

(’10) 6 Ind Cas 648 (648) (Lah). (Order declaring 
decree-holder entitled to mesne profits is a decree 
reserving ascertainment of amount later on.) 

9. (’15) 2 AIR 1915 P C 116 (117) : 42 Cal 914 : 
42 Ind App 91 (P C). (Order declaring partnership 
dissolved from a particular date.) 

10. (’98) 20 All 311 (312) (DB). (Decree for parti¬ 
tion is a preliminary decree.) 

(’92) 19 Cal 463 (467, 469) (FB). (Order declaring 
rights of parties i3 a preliminary decree.) 

(’96) 23 Cul 279 (283) (DB). 

(’09) 3 Ind Cas 247 (252, 253) (DB) (Cal). 

(’02) 29 Cal 758 (760. 764) (FB). (Order declaring 
rights of the parties and the property to be parti¬ 
tioned is a preliminary decree.) 

(’86) 12 Cal 273 (275) (DB). 

(’86) 12 Cal 209 (212) (L>B). 

(’95) 18 Mad 73 (87) (DB). 

(’38) 25 AIR 1938 Oudh 229 (230) : 14 Luck 223 

11. CIO) 3 AIR 1916 Bom 305 (307) :40 Bom 321 

12. (19) G AIR 1919 Cal 361 (362) (DB) 

13. (’24) 11 AIR 1924 Cal 160 (162) (DB) 

H AIU 1921 Bom 220 (222) : 45 Bom 627 
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preliminary decree in the same suit. Ordinarily there can be only one such decree in a suit. 
The Calcutta High Court has held 16 that there may be exceptions to the rule. Thus, an 
order passed in supplemental proceedings after preliminary decree, -with regard to the 
mode of accounting and the period for which the defendant is liable for mesne profits, 
amounts, according to the High Court of Calcutta, 16 to another preliminary decree. But 
according to the High Court of Allahabad 17 such an order amounts only to an 
interlocutory order in a pending suit. The Calcutta High Court in the undermentioned 
case 18 and the Madras High Court 19 have held that there cannot be more than one 
preliminary decree. The same view is taken by the Bombay High Court 20 and by the 
Oudh Judicial Commissioner’s Court. 21 It has been held by the Patna High Court 22 that 
the definition of a decree in this section must be taken along with the provisions of the 
Code regarding the stage at which a decree may be prepared and that the order of an 
Appellate Court in an appeal from the preliminary decree in a suit for redemption, 
remanding the case to the lower Court and giving directions as to the mode of taking 
accounts, is not a preliminary decree. It is not competent for a Court to dismiss a suit 
after a preliminary decree is passed or to vacate the preliminary decree for default in 
subsequent stages of the proceeding; it can only be reversed in appeal. 23 

Under the Code of 1877, an order directing accounts was not within the definition 
of “decree;” 24 but, under the Code of 1882, it was so. 25 Such orders when they involve a 
decision of the rights of the parties will be preliminary decrees under the present Code. 26 


11. Final decree. — A decree may be said to become final in two ways : 

(l) When the time for appeal has expired without any appeal being filed, or the 
matter has been decided by the decree of the highest Court. 1 


(2) When the decree, so far as regards the Court jjassing it, completely 
disposes of the suit. 2 

It is in tho latter sense that the words “final decree” are used in S. 2, cl. ( 2 ). The 
appealability of a decree therefore will not affect its character as a “final decree.” 

A suit is completely disposed of when there is nothing further remaining to be 
decided in it. Thus, where in a suit for recovery of money, tho amount found due to the 
decree-holder is declared and it is also laid down in the decree in what manner that 


amount is to be paid, the decree is a final 


15. (’21) 11 A[R 1924 Cal 160 (162) (DB). 

16. (’24) 11 AIK 1924 Cal 160 (162) (DB). 

(*30) 17 AIK 1930 Cal 89 (91) : 56 Cal 550 (DB). 

(But see ('12) 13 Ind Cas 186 (186) (DB) (Cal) ] 

17. (’25) 12 AIK 1925 All 588 (589) : 47 All 543 
(DB). 

18. (’15) 2 AIK 1915 Cal 272 (274) (DB). 

19. (’19) 6 AIK 1919 Mad 998 (1000) : 42 Mad 
296 (DB). 

(•30) 17 AIK 1930 Mad 528 (530) : 53 Mad 378. 

20. (’24) 11 AIK 1924 Bom 33 (35) (DB). 

21. (21) H AIK 1921 Oudh 224 (224) : 24 Oudh 
Cas 300 (DB). 

22. (’34) 21 AIK 1934 Pat 97 (99) (DB). 

23. (’32) 19 AIK 1932 Mad 519 (5221 (DB). 

Also Fee O. 9, K. 3 Note 3 and O. 9, R. 8 Note 3. 

24. (’83) 9 Cal 773 (777| (DB). 

25. (’91) 15 Bom 155 (159) : 18 Ind App 6 (P C). 
(•79) 3 Bom 161 (166). 

(■09) 2 Ind Cas 161 (163) (DB) (Bom). 

(’85) 9 Bom 183 (195) (DB). 


decree. 3 Similarly, where a decree is passed 


(’09) 2 Ind Cas 553 (555) : 36 Cal 493 (DB). 

(’96) 23 Cal 106 (409). 

(’01) 1901 Pun Re No. 13, page 47. 

( 95) 18 Mad 73 (87) (DB). 

26. (’15) 2 AIK 1915 P C 116 (117) : 42 Cal 914: 
42 Ind App 91 (P C). 

Note 11 

1. I (’17) 4 AIK 1917 All 323 (324). 

(’78) 1 All 132 (134) (DB). (Followed in 7 All 107.) 
(’27) 14 AIR 1927 All 848 (849) : 50 All 68 (DB). 
('251 12 AIR 1925 All 291 (292) : 47 All 533. 

(’90) 12 All 129 (155, 156) (FB). 

(’78) 1 All 293 (29 >) (DB). 

('31) 18 A I K 1931 Cal 323 (324) (DB). (Decree as 
modified in review is the final decree.) 

(’09)4 Ind Cas 167 (168) (DB) (Cal). 

2. (’ll) 10 Ind Cas 736 (73G):7 Nag L R 41 (DB). 
(An absolute decree for redemption, sale or fore¬ 
closure is a final decree.) 

3. (’42) 29 A I R 1942 Oudh 1 (5) : 17 Luck 249 
(DB). 
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for a bum representing past mesne profits, and for subsequent mesne profits at a particular 
rate without directing any inquiry, the decree completely disposes of the suit and is 
therefore a final decree. 4 If the Court, however, had merely declared that a party is 
liable for mesne profits and directed an enquiry into the amount of mesne profits, the 
declaration, though a decree, does not completely dispose of the suit and is therefore 
only a preliminary decree and not a final one. 5 6 

A decree to w'hich a condition is attached, upon the fulfilment of which the 
decree-holder is to enjoy the fruits of his decree, does not because of that become a prelimi¬ 
nary decree; it is nevertheless a final decree. 

Illustration. 

A files a suit for pre-emption against B. A decree is passed in A's favour but with the condition 
that unless the purchase-money is paid within two months from the date of the decree, the suit shall 
stand dismissed. The decree is a final one, inasmuch as the Court having passed such a decree has 
no further judicial function to perform in respect of the complete disposal of the suit. 0 

Ordinarily there will be only one final decree in a suit. But special circumstances 
may require the passing of more than one final decree in the same suit. 

Illustration. 

A obtains a preliminary decree against B. B appeals and obtains an order for slay of further 
proceedings in the lower Court in respect of a portion of the subject-matter. The trial Court passes 
a final decree in respect of the portion not affected by the stay order. The appeal is subsequently 
dismissed. A can apply for a supplementary or second final decree in respect of the portion about 
which no final decree was passed. 7 

See also Notes on o. 34, itr. 3 and 5 under the heading ‘Appeal’. 


12. Decree partly preliminary and partly final-A decree may be partly 

preliminary and partly final. Thus, where in a suit for possession of immovable property 
with mesne profits, the Court — 

(a) decrees possession of the property, and 

(b) directs an enquiry into the mesne profits, 

the portion (a) is a final decree and the portion (b) is a preliminary one. 1 

Similarly, a direction in the final decree leaving distribution of assets undisposed 
of is in essence a preliminary decree and the decree is partly final and partly preliminary.- 

13. Order rejecting plaint-An order rejecting a plaint does not preclude 

the plaintiff from presenting a fresh plaint on tho same cause of action. 1 Such an order 
therefore, does not negative the rights of the plaintiff as in the case of dismissal of the 


4. (’2-5) 12 AlU 1925 Mad 1276 (1276) (DU). 

( 28) 15 AIR 1928 Cal 801 (801) (DB). 

[Set- also (’98) 1898 All W N 99 (99). (Partition 
suit — Final decree can be passed only after 
peruBing the iimin’s report.)] 

Also see O. 20, It. 12, Note 2. 

5. (’87) 14 Cal 50 (53, 54) (DR). 

6. (’20) 7 A I R 1920 Oudh 25 (26) : 23 Oudl. Cus 

254. 

[See also (’76) 1 All 132 (134). 

(’14) 1 A I R 1914 Oudh 221 (222). (Pre-emption 
suit—Following AIR 1914 Oudh 147 : 17 Oudl. 
Cas 14.)] 

[But see (’33) 20 AIR 1933 All 261 (262). j 

7. (’18) 5 AIR 1918 Cal 9 (10). 


❖ [See also (’10) 27 A I It 1940 Lah 1 (3) : I r, R 
(19 40) Lah 171 (DR). (Suit disposed of as to 

some items and kept pending as to the rest_ 

Decree final as to former items and cannot be 
questioned in subsequent .stages.)] 


Note 12 


1. (’29) 16 AIR 1929 Cal 383 (383) (DR) 

(’14) 1 A I It 1911 Oudh 147 (148) : 17 Oudh C»- 
M (Decree declaring that on default of payment 
within lixed period suit would stand disced "s 
;i combined decree.) lb 

Also see O. 20, II. 12, Note 2. 

2 . (’30) 17 AIR 1930Mad528(530, 53l):53Mud37s 

Note 13 

1. See O. 7, R. 15. 


fCl-C. 
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suit. 2 The section, however, specifically provides that the rejection of a plaint shall be 
deemed to be a decree. 3 

Is an order rejecting a memorandum of appeal a decree ? There is a conflict of 
opinion on the point. On the one hand, it has been held that the words “shall be deemed 
to include the rejection of a plaint” show that but for the use of those words an order of 
rejection, even of a plaint, will not be a decree, that there is no provision corresponding 
to this provision applicable to the rejection of a memorandum of appeal, that S. 107 
sub-s. ( 2 ), dealing with the powers of an appellate Court cannot enable a memorandum of 
appeal to be regarded as a plaint and that consequently, the rejection of a memorandum 
of appeal is not a decree. 4 On the other hand, it has been held in a number of cases that 
the rejection of a memorandum of appeal is a decree. But the reasoning on which thi3 
view is based differs in different cases. According to one view, it is a decree by virtue of 
this clause read with S. 107, sub-s. (2). 6 According to a second view, such a rejection is a 
decree independently of the application of S. 107 sub-s. (2), if it conclusively disposes of the 
appeal. 6 A third view is that a rejection which amounts to a dismissal of an appeal is a 
decree. 7 See also the undermentioned cases. 8 


As has been seen in Note G, the dismissal of a suit or appeal will be a decree. 
The question whether an order is one of rejection or of dismissal of a suit or appeal 
must be determined with reference to the substance and not the form of the order. 9 An 


2. See cases in Note 6, foot-note 10. 

('71) 7 Beng L It 663 (6G8) (FB). (Rejection for 
undervaluation.) 

3. (’41) 28 AIR 1041 Nag 223(224) : I L R (1941) 
Nag 428. (Plaintiff ordered to furnish certain 
particulars—Plaintiff even after several opportuni¬ 
ties failing to furnish particulars — Court there¬ 
upon passing order discharging defendant — Order 
held amounted to either rejection of plaint or dis¬ 
missal of suit —In either case it is decree.) 

(*41) 28 Allt 1941 Pal 383 (389): 20 Pat 417 (DB). 
(Per Fazl Ali, Order rejecting plaint for non- 
compliance with S. 270, Government of India Act, 
iB decree.) 

(’38) 25 A I R 1038 All 150 (151). (Rejection of 
plaint on ground of deficiency of court-fee.) 

( 35) 22 AIR 1935 Cal 33G (337) : G2 Cal G1 (DR). 
(Rejection of plaint for non-payment of deficit 
court- fee ) 

C36) 23 AIR 103G Pesh 155 (15G) (DB). 

4. (’41) 28 A I R 1041 Mad 83G (837, 838) : I L It 
(1941) Mud 054 (FB). (Order directing dismissal 
of appeal for non-payment of court-fee and for 
failure to furnish security is not a decree.) 

(*32) 10 AIR 1032 Cal 482 (184) : 50 Cal 388(DB). 
(’05) 18 All 101 (103) (FB). 

(’22) 0 AIR 1922 Cal 24G (24G) : 40 Cal 355 (DB). 
( 08 i 30 All 143 (140)iDR). (18 All 101 (FB).Foll.) 
(’08) 21 All 133 (130) (FB). (18 All 101 (FB). Ref.) 
(’36) 23 A I R 1036 Cal 804 (805) : I L It (1937) 1 
Cal 103 (Dli). (A I R 1032 Cal 482 : 50 Cal 388 
followed.) 

(’22) 0 AIR 1022 Lai. 87 (87) : 3 Lnh 30 (DB). 
(’38) 25 AIR 1038 Nag 122 (124) : ILK(1938) Nag 
106 (FB). (AIR 1032 Cal 482 : 59 Cal 388 Foil.) 
('ll) 9 I mi Cu» 7 Ik (748) : 14 Oudh Cas 49. 

(’36) 23 AIR 193G Pesl. 140 (141) (DB). (Allt 1932 
Cal 182 : 59 Cal 388 followed.) 

(*10) 8 I.,d Cas 436 (437) (DB) (Mad). (Following 
18 All 101 (FB).) 


5. (’42) 29 AIR 1942 Lah 64 (G5). (Allt 1922 Pat 
281 : G Pat L Jour 625 and AIR 1927 Nag 100 
relied on.) 

(’93) 1G Mad 285 (285) (DB). 

(’85) 1885 All W N 323 (323) : 8 All 38 (DB). 

(’13) 19 I.C.931 (932) (DB) (Cal). (12 Cal 30,Foil.) 

(’8G) 12 Cal 30 (31) DB). 

(’3G) 23 Allt 1936 Mad 101 (101) : 59 Mad 805. 

(1G Mad 285 followed.) 

(’04) 27 Mad 21 (22) (DB). (Do.) 

(’99) 22 Mad 155 (157) (DB). (Do.) 

(’39) 26 AIR 1939 Pat 83 (84): 17 Pat 687 (DB). (Do.) 

(’22) 9 AIR 1922 Pat 281 (283) : 6 Pat L Jour 625 
(DB). (Do.) 

6. (’85) 9 Bom 452 (453) (DB). 

(’38) 25 Allt 1938 Pat 4G1 (462) : 17 Pat245(DB). 
(It cannot be laid down as a universal proposition 
that an order rejecting a memorandum of appeal 
under O. 41, R. 3, C. P. C., is appealable. Only in 
those cases in which it finally disposes of the dis¬ 
putes between the parties it would be appealable 
as a “decree.” O. 43, It. 1 does not provide for an 
appeal from an order rejecting the memorandum 
of appeal for non-compliancc with O. 41, R. 1.) 

(’97) 21 Mad 152 (153)(DB). (Refusal to receive an 
appeal is not a decree.) 

[But see (’37) 24 AIR 1037 All 280 (281) : ILR 
(1937) All 484. (Rejection without jurisdiction 
does not conclusively determine appeal — Not a 
decree.)] 

7. (’03) 8 Cal W N 64 (65). (Rejection on the 
ground that no appeal lies.) 

(’84) 1884 Pun Re No. 115, page 321. 

*(■22) 0 Allt 1922 Nag G2 (G3, 64) : 18 Nag Lit 15. 

8. (’88) 1888 Bom P J 330. (Order dismissing au 
appeal as improperly stamped is appealable.) 

(•85) 7 All 887 (888) (DB). 

(’27) 14 AIR 1027 Nag 100 (100). 

9. (’3G) 23 AIR 193G Cal 804 (805) : ILR (1937) 1 
Cal 103 (DB). 
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order dismissing an appeal for deficient court-fee must be treated on the same footing as 
the rejection thereof. 10 An order refusing leave to join two causes of action and returning 
a plaint with directions to institute two different suits, is substantially an order rejecting 
a plaint and is a decree. 11 

A rejection of the plaint, in order to be a decree, need not be limited to the cases 
provided for in o. 7, R. II. 12 It is, however, necessary that the rejection must bo one 
authorised by the Code. If it is not authorised by some provision of the Code, the 
rejection will not amount to a decree. 13 


An order returning a plaint or memorandum of appeal to be presented to the 
proper Court or for amendment is not a decree. 14 Tho reason is that such order does not 
negative any rights of the plaintiff and is not a decision on the rights of the parties. An 
order returning a plaint to be presented to the proper Court wa 3 , however, appealable 
under the old Code 16 and is also appealable under this Code as an appealable order. 16 

14. Determination of a question within Section 47 or Section 144 ._ 

The determination of any question within s. 47 or s. 141 is expressly included in the 
definition of “decree” though such determination is neither made in a suit, not is drawn 
up in the form of a decree. 1 


Every order, however, passed under s. 47 or s. 144 is not necessarily a decree. It 
is essential that the order must have decided the rights of the parties with regard to the 


10. (’32) 19 AIR 1932 Cal 482 (484):59 Cal 388(DB). 
*(’22) 9 AIR 1922 Nag 62 (63, 64): 18Nag LR 15. 
(•22) 9 AIR 1922 Pat 281 (282) : 6 Pat L Jour 625 

(DB). 

Also see S. 149 Note 13 and O. 41 R. 17 Note 14 

11. (’86) 8 All 191 (193, 194) (DB). 

[See also (’84) 14 Cal 234 (235) (DB). (Order 
refusing to register claim a9 a suit amounts to 
rejection.) 

(’93) 16 Mad 127 (128, 130) (DB). (Do.; Following 
14 Cal 234.)] b 

12. t ( 86) 13 Cal 189 (191) (DB). (Rejection on 
the ground that suit was instituted by a minor.) 

( 9.3) 16 Mad 285 (285) (DB). (Rejection on the 
ground that the appeal was not legally presented.) 
t (’89) 11 All 91 (92, 93) (FB). 

(’93) 17 Bom 56 (59) (DB). 

(’83) 12 Cal L R 148 (149) (DB). 

(’81) G Cal 249 (251) (DB). (Court-fees Act, S. 12, 
does not prohibit appeal where question is in respect 
of tho class to which suit belongs.) 

(’21) 8 AIR 1921 Lab 43 (43) (DB). 

1914 fjab 153 < 153 > : 1911 Pan Be 

No. 80 (DB). 

, A " 4 n 19l5 . Ma ' J 183 ((«() (OB). (Following 
13 Cal 18J — Rejection is not confined toSs. 53 ami 
o4 of 1882 Code, i. e ., O. 7 Rr. 11, 17 and O. 6, 
R. 18 of 1908 Code.) 

(’82) 4 Mad 204 (208) (DB). (Court-fees Act, S. 12 
does not prohibit appeal where question is in res¬ 
pect of the class to which suit belongs ) 

(’29) 16 AIR 1929 Put 615 (GIG) (DB). 

13. (’37) 24 AIR 1937 All 280 (281) : I LR (1937) 
All 484. 


14 C05) 27 All 21 (22) (DB). (Order returnin e 
plaint.) 

13 All 320 (321) (DB). (Do.) 

( 79) 2 AH 357 (358) (DB). (Do.) 


(1900) 1900 Pun L R page 137 (140) (DB). (Do.) 
(’35) 22 AIR 1935 Mad 574 (575). 

(’98)21 Mad 234 (235)(DB). (Orderreturning plaint.) 
[But see (’78) 1 All 620 (622) (DB).] 

15. See S. 588 (6) of the old Code. 

16. See O. 43, R. 1, cl. (a). 

Note 14 

1. (’42) 29 AIR 1942 Mad 406 (406) (DB). (Dispute 
between judgment-debtor and stranger purchaser 
regarding re-delivery of part delivered in excess to 

purchaser treated and decided as one under S. 47_ 

Question held one within S. 47.) 

(’41) 28 AIR 1941 Nag 313 (313) : ILR (1941) Na- 
662 (DB). (Per Bose, J„ in Order of Reference to 
Division Bench.) 

(’01) 6 Cal W N 283 (284) (DB). 

(’81) 3 All 633 (635) (FB). 

(’37) 24 AIR 1937 All 48 (49) (DB). 

(’35) 22 AIR 1935 All 873 (874). 

(’36) 23 AIR 1936 Cal 812 (812). (Order rejecting 
application for restitution under S. 144 on ground 
of limitation amounts to decree and is appealable ) 
(’38) 25 AIR 1938 Lab 456 (456). 

(’38) 25 AIR 1938 Nag212(21G): I L R (1938) Na- 
583 (DB). (The case of a judgment-debtor when 
he is fighting with the decree-holder auction-pur 
chaser fulls under S. 47 and an order passed 
against the judgment-debtor is a decree under 
^ (“)• ) 

( 37) 2*1 AIK 19.57 Oudb 337 (338): 13 Luck 309(D1>) 
[See (’32) 19 AIR 1932 Pat 317 (319) : 11 p a ( 

S° 1 ‘hi 00 " 1 ! ° r<ler (loes not !irise Under 

S 144 but st.II as it was passed on the footirm 

that .t is covered by S. 144, it has been held 
appealahe.) 11 

(’40) 27 AIR 1940 Nag 349 (352) : I L It (19401 

naSed 38 ( Kven if the ortk ‘ r of restitution in 

passed under inherent powers of Court—Obiter.), 
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matter in controversy in the proceedings under those sections. 2 In other words, it must 
be a final decision either granting a relief or refusing an application. 3 The determination 
of a mere issue made prior to the passing of the final order,' 1 or an order merely 
determining a point of law arising incidentally in the course of a proceeding for 
determining the rights of the parties, 6 is not a decree. Thus, a refusal to summon a witness 
in a proceeding under s. 47 is not a decree. 0 Similarly, a mere order that an objection 


2. (’42) 29 A lit 1942 Cal 423 (428). (Order under 
S. 4, Bengal Non-agricultural Tenancy Act, falls 
within S. 47 and is decree.) 

<’41) 28 AIR 1941 Cal 618 (621) (DB). 

(’41) 28 AIR 1941 Oudh 609 (610). (Order staying 
execution is not decree—Obiter). 

(’40) 27 AIR 1940 Bom 210 (211, 214) : I L R 
(1940) Bom 370 (DB). (Order under O. 21, R. 93 
that auction purchaser is entitled to refund of 
purchase tnoney from judgmeut-creditor and not 
iatter’s pleader to whom he had assigned decree 
—Order is not one under S. 47 or S. 144 and is 
not appealable — Auction purchaser is neither 
party nor representative of party within S. 47.) 
(’40) 27 AIR 1940 Cal 257 (258, 259): ILR (1940) 1 
Cal 393 (DB). (Decision that judgment-debtors are 
not debtors within the meaning of Bengal Agricul¬ 
tural Debtors Act falls under S. 47 and is decree.) 

*(’11) lOInd Cas 371 (371) (DB) (Cal). (Assess¬ 
ment of the value of property in execution pro¬ 
ceedings is not dccreo.) 

('29) 16 AIR 1929 Mad 718 (720). (Order for arrest 
not a decree.) 

(’36) 23 AIR 1936 All 479 (480) (DB). (Decision 
that certain persons are representatives of judg¬ 
ment-debtor is one under S. 47 and is decree.) 

(’33) 20 AIR 1933 All 332 (383, 384) : 55 All 518. 
(Order ou application by surety for cancellation of 
surety bond.) 

(’32) 29 AIR 1932 All 85 (89) : 53 All 391 (DB). 
(Order prescribing order of sale of mortgaged pro¬ 
perties decides rights of parties.) 
f (’29) 16 AIR 1929 All 390 (391) (DB). (Order 
granting leave to apply for execution is not a 
determination of the rights of the parties.) 

^•27) 14 AIR 1927 All 208 (209). 

(’26) 13 AIR 1926 All 401 (101). 

(•01) 23 All 152 1 156, 157) : 27 Ind App 209 (PC). 
(Order in execution fixing period for which mesne 
profits are recoverable.) 

(’39) 20 AIR 1939 Bom 05 (65). (Order by appel¬ 
late Court under O. 41, R. 5, Civil. F. C.. refusing 
to stay execution is not one within K. 47 and is 
not a decree.) 

(’80) 10 Bom 200 (202) (1)B). (Refusal of execution 
on the ground of no jurisdiction.) 

(’30) 17 AIR 1930 Cal 89 (91) : 56 Cal 550 (DB). 
(Order for mesne profits by way of restitution is 
decree, though amount not fixed.) 

<T5) 2 AIR 1915 Cal 815 (816) (DB). (Order 
refusing decree-holder permission to withdraw his 
hid at auction Rule does not adjudicate any rights 
and is not a decree.) 

(•14) 1 AIR 1914 Cal 149 (149) : 41 Cal 160 (DB.) 

(’12) 13 Ind Cas 365 (367) (DB) (Cal). 

(’ll) 12 Ind Cns 745 (749, 750) (DB) (Cal). (Cases 
discussed—Tests suggested in 24 Cnl 725 and 10 
Ind Cas 371 (Cal).) 


(’01) 8 Cal W N 257 (261, 262) (DB). (Objection of 
the judgment-debtor to the valuation of property 
in execution proceedings overruled—It is a deoree 
because it is a judgment-debtor’s right to have the 
property properly valued.) 

(’83) 9 Cal 214 f215) (DB). 

(•39) 26 AIR 1939 Lab 177 (178) (DB). (Order 
that executing Court had jurisdiction to hear 
objection application of judgment-debtor under 
S. 47 is an order which determines a very im¬ 
portant right and is a decree.) 

(’32) 19 AIR 1932 Lah 120 (121). (Order accepting 
or refusing security bond is not appealable.) 

(’20) 7 AIR 1920 Lah 443 (444). (Question whe¬ 
ther decree-holder is entitled to the benefit of the 
provisions of S. 72 is a decree under S. 47.) 

(’ll) 1 AIR 1914 Lah 415 (416): 1913 Pun Re No. 
110 (DB). (Decision on a question of limitation in 
a proceeding under S. 144 is not a decree.) 
f (’36) 23 AIR 1936 Mad 623 (624). 

(’33) 20 AIR 1933 Mad 152 (153) : 56 Mad 453 
(DB). (Order staying or refusing stay of execution 
is not appealable as a decree.) 

(’04) 27 Mad 259 (261) (FB). (Overruling 23 Mad 
568 and dissenting from 30 Cal 617.)’ 

(’33) 20 AIR 1933 Nag 84 (85) : 29 Nag L R 121. 
(Order staying or refusing stay of execution is not 
appealable as a decree.) 

(’27) 14 AIR 1927 Nag 112 (112) : 23 Nag L R 14 
(DB). (Order under O. 21, R. 71 is a decree; 
following AIR 1922 All 200 : 44 All 266 (FB).) 
(’20) 7 AIR 1920 Pat 249 (250) : 5 Put L Jouc 270 
(DB). 

+ (’37; 24 AIR 1937 Rang 157 (158, 159) (DB). 
(’35) 22 AIR 1935 Rang 500 (501)., 

(’31) 18 AIR 1931 Rang 221 (223) : 9 Rang 354. 
(Order staying or refusing to stay execution is not 
appealable as a decree.) 

3. f (’91) 18 Cal 469 (472) (DB). 

(’88) 1888 All W N 82 (82). (An order of adjourn¬ 
ment iu an execution application is not fiual—Not 
a decree.) 

4. (To) 2 AIR 1915 Mad 197 (198) : 37 Mad 29 
(DB). (Obiter.) 

5. (’43) 30 AIR 1013 Lab 140 (144,145,146)(FB). 
(’39) 26 AIR 1939 Lah 177 (177) (DB). (Theactual 

decision in this case viz., that a mere order that an 
executing court has jurisdiction to bear an objec¬ 
tion application of the judgment-debtor isa decree is 
notcorrect, as pointed out in AIR1913Lahl40(FB).) 
(’14) 1 AIR 1914 Lah 415 (416) : 1913 Pun Re 
No. 110 (DB). (Point of limitation under S. 141 is 
incidental.) 

(’33) 20 AIR 1933 Pat 498 (199) (DB). (Do.) 

(’20) 7 AIR 1920 Lah 117 (118) (DB). 

[But see (’91) 13 All 569 (571). (Order under O. 21, 
R. 71 is merely an “order”—No longer good law.)] 

6 . (’20) 7 AIR 1920 Lab 113 (414). (Obiter.) 
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by the judgment-debtor as to jurisdiction and limitation could not be allowed to be raised 
at that stage of the case is not a decree. 7 For orders under S. 47 and S. 141 which do not 
amount to decrees, see Notes 84 and 8G on S. 47 and Note 31 on S. 144. 

There is no distinction between a decree in a suit and a decree in a proceeding 
under S. 47 or S. 144. 8 

15. “Decree” does not include appealable orders. — The definition 
expressly excludes an adjudication from which an appeal lies as an appeal from an order. 1 
Orders which are so appealable are specified in S. 104 and O. 43 R. l of the Code. An order, 
therefore, which falls within the purview of S. 47 or S. 144 or is otherwise within the general 
definition of a decree, is nevertheless not a decree if an appeal lies therefrom under s. 104 
and O. 43 It. l. 2 

16. Decree does not include order of dismissal for default. — Under the 


old Code there was a conflict of decisions as 
or of an appeal was a decree. 1 The conflict 
changes in the Code : 

7. (’43) 30 AIR 1943 Lab 140 (143) (FB). (Per 
Tek ChandandBhide JJ.; Beckett J., contra —The 
expression “determination of any question” in the 
second sentence of the definition of S.2 (2) is used 
ejusdem generis with the phrase ‘conclusively 
determines’ etc., in the first.) 

(’39) 20 AIR 1939 Lah 177 (178) (DB). 

8. (’25) 12 AIR 1925 Cal 102 (103) (DI5). 

Note 15 

1. ' (’28) 15 AIR 1928 Lah 137 (139):9 Lah 380 (DB). 

( 29) 10 AIR 1929 Lah 307 (367) (DB). 

*(’30 23 AIR 1936 All 703 (764) (DB). (An order 
passed on an application under 0.21, R. 90, Civil 
P. C. is not a decree, the order being one from 
which an appeal is provided under O. 43, R. 1 (j).) 
(’39) 26 AIR 1939 Oudh 101 (105) (DB). (Order 
under S. 104 (1) (f).) 

[See (’40) 27 AIR 1940 Nag 349(353):ILIt (1940) 
Nag 538 (DB). (Order of remand not falling under 
O. 41, II. 23—Cardinal issues decided by lower 
appellate Court—Order is decree.) 

\ See also (’42) 29 AIR 1942 Mad 73 (74) : I L R 
(1942) Mad 23G. (The Code makes a clear dis¬ 
tinction between decrees and appealable orders. 
And where a decision of the first Court is only 
an order, the decision of the appellute Court on 
appeal from such order cannot be called a decree.) | 

2. (T2) 17 Ind Cas 884 (885) : 8 Nag L R 177. 
(’06) 3 Cal L Jour 270 (279) (DB). 

(’ll) 38 Cal 339 (341) (DB). (Order on application 
under O. 21, It. 89.) 

(T5) 2 AIR 1915 Lah 293 (295). (Order under 
O. 21, R. 92). 

(’38) 25 AIR 1938 Nag 107 (107, 108): ILR (1938) 
Nng 430 (DB). (Order refusing to set aside sale.) 

Note 16 

1 . The following cases held that dismissal of 
suit for default was a decree : 

(’87) 9 All 427 (428) (DB). (Dismissal under S. 102, 
O. 9, It. 8.) 

(’83) 1883 All W N 171 (171) (DB). (Dismissal for 
non-production of evidence.) 


to whether a dismissal for default of a suit 
has now been sot at rest 2 by the following 


I’Sl) 3 All 292 (294) (DB). 

(’96) 20 Bom 736 (744). 

(’95) 19 Bom 307 (308) (DB). (Dismissal under 
O. 11, R. 21.) 

(’92) 16 Bom 23(25) (DI5).(Dismissal under 0.9, R.8.) 
(’10) 5 Ind Cas 493 (494) (DB) (Cal). (Section 102, 
O. 9, R. 8.) 

(’04) 8 Cal W N 313 (314) (Do.) 

(’98) 1898 Pun Re No. 43. (O. 11, R. 21.) 

(’97) 1897 Pun R. No. 60. (Section 102, O. 9, R. 8.) 

The following cases held that dismissal of suit 
for default teas not a decree : 

(’99) 22 Mad 221 (222) (Dli). 

(’02) 12 Mad L Jour 473 (474) (DB). 

(’10) 5 Ind Cas 423 (423) : 32 All 373 (DB). 

(’06) 28 All 749 (752) (FB). 

(’93) 15 All 359 (362) (DB). 

(’02) 29 Cal 60 (62) (DB). 

(’83) 9 Cal 627 (628) (Dli). (Section 97, 0.9, R. 2.) 
(’07) 1907 Pun Re No. 121, p. 550 (FB). 

(’02) 5 Oudh Cas 294 (297) (I)B). 

(’08) 4 Low Bur Itul 17 (23) (FB). (Section 102.) 

The following cases held that dismissal of 
appeal for default was a decree : 

(’92) 16 Bom 23 (25) (DB). 

(’03) 30 Cal GOO (064) (FB). 

The. following cases held that dismissal of 
appeal for default teas not a decree : 

(’96) 23 Cal 115 (116, 117) (DB). 

(’96) 23 Cal 827 (828) (DB). 

(’93) 15 All 359 (361) (DB). 

(’92) 14 All 301 (301) (DB). 

(’81) 3 All 382 (383) (DB). 

(’80) 2 All 010 (017) (DB). 

(’83) 1883 Pun Re No. 9. page 32. 

(’79) 1879 Pun Re No. 113. 

(’08) 31 Mud 157 (159) (DB). 

(’03) 0 Oudh Cas 48 (50). (When appellant with¬ 
drawn from appeal without permission and the 
appeal is dismissed it must bo taken to bo a dis¬ 
missal for default.) 

(’97) 1897 Upp Bur Itul 200. 

2. (’17) J AIR 1917 All 392 (393) : 39 All 393. 
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(1) By expressly providing in cl. (b) of s. 2 ( 2 ), that a dismissal for default is 
not a decree; and 

(2) By substituting the words “the Court shall make an order that the suit be 
< lamissed and the words “the Court shall make an order that the appeal be dismissed” 
for the words “the Court shall dismiss the suit” and the words “the appeal shall be 
dismissed in o. 9 R. S and o. 41 Rr. n (2) and 17 respectively, corresponding to ss. 102, 
551 and 55G of the old Code. The object of such substitution is to make it clear that the 
dismissal is to be regarded only as an order . See Note 2 above. 

The words “dismissed for default” are not confined to dismissals for default in 

suits or appeals. They extend also to applications under s. 47 or s. 144 which are 
dismissed for default. 3 


There is a divergence of views as to the meaning of the expression “dismissal for 
default.” In the undermentioned case 4 the Allahabad High Court proceeded on the view 
that a dismissal for default means a dismissal for non-appearance and held that where an 
appellant s pleader was present but expressed his unprepared ness to argue the appeal and 
the appeal was dismissed for non-prosecution, the dismissal was not one for “default” and 
constituted a decree. Similarly, the Calcutta High Court has held 6 that the expression 
dismissal for default” does not include a dismissal for non-payment of deficit court-fee. 
Juit the Madras High Court has held that a dismissal for failure to pay deficit court-fee 
is a dismissal for default. 0 Similarly, the Oudh Chief Court has held that a dismissal for 
non-prosecution is a dismissal for default. 7 The Allahabad and Calcutta decisions seem to 
he opposed to the undermentioned decisions of the Privy Council 8 in which the Privy 
Council has taken the view that an order dismissing an appeal for want of prosecution is 
not a “judicial’' order at all. 


( 12) 39 Cal 311 (313) (DI5). (Dismissal of appeal 
for default.) 

( 21) 11 AIR 1924 All 1 1 1 (114) : 45 All GG9 (DB). 
(Where an appeal is not dismissed for default as 
it could have been, but on the merits it is a 
decree.) 

(TO) 32 All 373 (37G). 

(T7) 4 AIR 1917 Cal 728 (730) : 41 Cal 951 
(Dll). 

(13) 20 Ind Cas 1 (2) (D13) (Cal). (The fact that a 
decree is drawn up in a case of dismissal for 
default cannot ultcr the nature of the order.) 

(T 7) 4 AIR 1917 Mad 732 (734) (DB). (Part ofthc 
claim dismissed for default of plaintiff and part 
allowed on admission of defendant—Order should 
be considered as a decree.) 

t 12) 14 Ind Cas 823 (835) (DB) (Mad). (Dismissal 
under O. 41, R. 17.) 

( 20) 7 Alii 1920 Nag 21G (218). 

(’25) 12 AIR 1925 Oudli 485 (485) : 28 Oudh Cas 
124 (DB). 

t’lft) 5 AIR 1918 Oudli 446 (448). 

(’23) 10 A l R 1923 Pat 514 (515) : 2 Pat 739 
(DB). 

<T8) 5 AIR 1918 Pat 376 (376) (DB). (One of the 
plaintiffs present — Dismissal for default of others 
is a decree.) 

\Scc (T2) 15 Ind Cas C01 (G02) (DB) (Cal). (But 
where a decree is passed under O. 9, li. 8 on 
defendant’s admission, on the plaintiff’s non- 
appearance it is not a dismissal for default.)! 


3. (’26) 13 AIR 1926 All 401 (401). 

( 88) 11 Mad 319 (321) (DB). (Order dismissing 
application to set aside sale in execution; following 
10 Bom 433.) 

(’07) 29 All 596 (598) (DB). 

(’36) 23 AIR 1936 Cal 2G7 (268) (DB). (Order 
directing an execution case to be dismissed for 
non-prosecution is not a decree.) 

(’04) 31 Cal 207 (209) (DB). (Followed in AIR 
1915 Cal 539). 

(’99) 27 Cal 414 (415) (DB). (Dismissal for default 
of application to set aside a sale.) 

(’32) 19 AIR 1932 Nag 14 (151 : 27 Nag L R 339. 
[But see thoobservations in (’24) 11 AIR 1924 Cal 
830 (834), which coniines dismissal for default to 
cases treated as such by tho Code itself.) 

4. (’87) 24 AIR 1937 All 284 (285). 

5. (’42) 29 AIR 1942 Cal 539 (541) : I L II (1942) 
2 Cal 253. ("Dismissal for default" in S. 2 (2) 
refers only to dismissal under O. 9.) 

6. (’41) 28 AIR 1941 Mad 836 (837, S38) : I L It 
(1941) Mad 954 (FB). (The word ‘default’ in 
S. 2 (2) is not confined to default of appearance 
but includes other defaults as well.) 

7. (’42) 29 AIR 1942 Oudh 362 (364, 365) (DB). 
(Default docs not necessarily mean default of 
appearance — It also includes default of prose¬ 
cution.) 

8. (’33) 20 AIR 1933 P C 68 (70) : 60 Cal G62 : 60 
Ind App 83 (PC). 

*(T 1) 1 AIR 1914 P C GG (67) : 36 All 350 (PC). 
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(3) “decree-holder” means any person in whose favour a decree has 
been passed or an order capable of execution has been made : 

Synopsis 

1. Legislative changes. 

2. Scope of the definition. 

3. “Capable of execution.’* See Note 2. 

1. Legislative changes. — The words “and includes any person to whom such 
decree or order is transferred” which occurred in the old Code, have now been omitted. 
For reasons, see Note 2. 

2. Scope of the definition. — Under the old Code the transferee from the 
decree-holder was included in the definition of the term “decree-holder.” 1 This was found 
too general as including even oral assignments whereas under S. 232 of the same Code an 
assignment, in order to be recognised, had to be in writing? The words “and includes 
any person to whom such decree or order is transferred” have consequently been removed. 
The result is that a decree-holder under the present definition must be a person in 
whose favour a decree is passed and whose name is on the record in the suit. 3 But the 
rights of the transferee, however, arc not affected by the change and remain practically 
the same as before. 

Even where the person in whose favour a decree is passed is only a benamidar 
for another, it is only the former that can be called the decree-holder.' 1 

Where a decree for specific performance is passed, such decree is capable of 
execution both by the plaintiff as well as by the defendant; consequently, even the 
defendant in such a case would be a “decree-holder.” 5 

The term “decree-holder” does not include an attaching creditor. 0 

3. “Capable of execution.” — See Note 2. 


(4) “district” means the local limits of the jurisdiction of a principal 
Civil Court of original jurisdiction (hereinafter called a “District Court”), 
and includes the local limits of the ordinary original civil jurisdiction of a 
High Court : 

Synopsis 

1. Legislative changes. 

2. “District Court,” meaning of. 

3. “District.” See Note 2. 


1. Legislative changes. — The latter half of the old definition declaring the 
subordination of the various civil Courts has now been transferred to s. 3. 


Section 2 (3) — Note 2 

1. ('07) 2 Mad L Tim 339 (340) (015). 

(’07) 2 Mad L Tim 93 (93) (D13). 

(’98) 20 All 539 (542) (DB). 

(’87) 11 Born 153 (158) (DB). 

(’99) 26 Cal 250 (253) (DB). 

(’80) 5 Cal 592 (593) (DB). 

(’04) 14 Mad L Jour 393 (393). 

(’03) 26 Mad 258 (259). 

(’80) 2 Mad 216 (217) (DB). (The transfer must 
however be by a person whoso name is on the 
record as the decree-holder.) 

2. (’07) 2 Mad L Tim 93 (93) (DB). 

(’91) 15 Bom 307 (309) (DB). 


(’85) 9 Bom 179 (181) (DB>. 

3. (’29) 16 AIll 1929 Bom 279 (281, 282). 

(’37) 24 AIK 1937 Mad 605 (606). (“Decree-holder” 
does not include transferee from him.) 

(’37) 24 AIR 1937 Nag 30 (30, 31) : I I, R (1937) 
Nag 82. 

4. (’40) 27 AIR 1940 I*at 472 (473) (DB). 

5. (’23) 10 AIR 1923 Bom 26 (27) : 46 Bom 990 

(DB). > 

*(’32) 19 AIR 1932 Cal 579 (583) : 59 Cal 501 
(511) (DB). 

Also see O. 21, R. 32 N. 3. 

6 . (’25) 12 AIR 1925 All 123 (124). 
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2. “ District Court,” meaning of -The term “ district ” means : 

(1) The local limits of the jurisdiction of a principal civil Court of original 
jurisdiction. 1 

( 2 ) The local limits of the ordinary original civil jurisdiction of a High Court. 2 

The words District Court” however, do not necessarily include a High Court 
in the exercise of its ordinary original civil jurisdiction, wherever the words occur, 3 but 
mean only the principal civil Court of original jurisdiction. 4 

The definition, as the opening of the section shows, applies only where nothing is 
repugnant in the subject or context. In construing the term therefore in any section the 
particular provisions thereof will have first to be considered. 0 

This section does not apply to the scheduled districts. 6 

3. “District.” — See Note 2. 


(5) foreign Court” means a Court situate beyond the limits of Bri¬ 
tish India which has no authority in British India and is not established 
or continued by a [the Central Government or the Crown Representative]: 

.'t. Substituted for the words “the Governor-General in Council” by the Government of India 
(Adaptation of Indian Laws) Order, 1937. 


Scope of the definition —Three conditions must he satisfied in order to bring 
a Court within the definition of a “foreign Court” : 

(1) It must he situate outside British India, 1 

(2) It must have no authority in British India, and 

(3) It must not have been established or continued by the Central 
Government or the Crown Representative. 2 

It follows that the Privy Council is not a foreign Court as it has authority in 
British India: 1 The Courts in British Cantonments and Residency Bazaars are not 
foreign Courts as they are established or continued by the Central Government or the 
Crown Representative. 4 Courts in England and Scotland other than the Privy Council 6 
and the Courts in the Native States (which do not form part of British India 0 ) as well as 
the Courts in Ceylon 7 arc foreign Courts. Courts in Berar which have been established or 


Section 2 (4) — Note 2 

1. (’79) 1 Cal 222 (228) (DI3). (Deputy Commis¬ 
sioner of Sonthal Pergunnahs lias been vested 
with powers of District .Judge. The effect of this 
is that the Sonthiil Pergunnahs is a district.) 

2. (’15) 2 AIR 191-3 Mad G08 (009) (DR). 

3. (’27) 14 AIR 1927 Cal 290 (290) (DR). (Ex¬ 
plaining 12 Cal W N 440.) 

4. (’80) 1G Cal 13 ( 15 ) (DR). (Chota Nagpur — 
Court of Judicial CoouHibSioner is the District. 
Court.) 

<’97) 21 Rom 1:3 (47) (DR). (Second Class Sub- 
.Judgc of Pandarpiif invested with powers of Dis¬ 
trict Court under the Provincial Insolvency Act— 
11 is Court for that purpose is ft District Court.) 

5. (’08) 12 Cal W N 440 (447). (In S. 29 (1) of the 
Inventions and Designs Act, V of 1888, “District 
Court” includes High Court in its ordinary origi¬ 
nal civil jurisdiction. “District Court” in S. 2 of 
the Indian Patents and Designs Act, II of 1911, 
has the same meaning as in the Code.) 

6 (’95) 17 All 483 (181) (DR). 


Section 2 (5) 

1. (’02) 29 Cal .309 (516) (SB). (Supremo Court of 
Mauritius is a foreign Court.) 

2. See Ss. 43 and 45 post as to Courts situate 
beyond Rritisli India and established by the Central 
Government or Crown Representative. 

3. Sec the report in connexion with Act X of 
1877. 

4. See Ss. 43 and 45. 

5. (’81) 8 Rom 571 (574). 

(’01) 28 Cal 641 (645) (DR). 

(’71) 8 Rom HCB (O C) 200 (203) (DIJ). (High 
Court of Chancery—Chancery Division.) 

*(’13) 20 Ind Cas 704 (710, 712) (DI3) (Mad). 

(’09) 3 Ind Cas 190 (192) : 32 Mad 469 (DR). 

6 . (’13) 20 Ind Cas 704 (712) (DB) (Mad). (State 
itself is however not foreign territory.) 

*(’15) 2 AIR 1915 Mad 486 (489) : 39 Mad 24 
(FB). 

(’88) 1888 Pun Re No. 191, p. 491. 

7. (’97) 20 Mad 112 (114) (DB). (Court in Kandy.)' 
(’119) 3 Ind Cas I 90 (191) : 32 Mad 4CD (DB). 
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continued by the authority of the Central Government or the Crown Representative are 
not foreign Courts within the meaning of this clause. 8 

Also see sections 13 & 14, Note 3. 

The definition, however, is for the purpose' of this Code only and does not affect; 
the power of a Chartered High Court to restrain by injunction a person resident within 
its jurisdiction from filing or prosecuting a suit in’a Court outside such jurisdiction, such 
Court being a “foreign Court” for this purpose. 9 10 In Gummideli Anantapadmanabha- 
swami v. Official Receiver of Secunderabad}® their Lordships of the Judicial 
Committee held that an order adjudicating a person insolvent passed by the District 
Court in the British Cantonment in Secunderabad was an order passed by a foregin Court; 
inasmuch as the British Cantonment formed part of the Hyderabad State. The decision 
must be treated as being given with reference to the law of insolvency and will not affect 
the position as regards the definition in this clause. 

The definition shows that the fact that for administrative purposes the various 
Courts in British India are given separate territorial jurisdiction, does not make them 
“foreign Courts” with regard to one another. 11 

For a definition of British India, see s. l Note l. 


After the separation of Burma from British India under the Government of India 
Act of 1935, a Court in British India would be a “foreign Court” in relation to a Court in 
Burma. 12 


(6) “foreign judgment” means the judgment of a foreign Court: 
“Foreign judgment.” — See Section 13. 


(7) “Government Pleader” includes any officer appointed by the 
“(Provincial Government) to perform all or any of the functions expressly 
imposed by this Code on the Government Pleader and also any pleader 
acting under the directions of the Government Pleader: 


u. Substituted for the words “Local Government” by the Government of India 
(Adaptation of Indian Laws) Order, 1937. 

Government Pleader.” — The words “and also any pleader acting under the 
directions of the Government Pleader” are new and have been introduced to avoid the 

difficulty felt whenever it was found necessary for the Government Pleader to appoint 
another pleader to conduct his case. 


For the duties and functions of the Government Pleader in respect of Government 
suits and suits in forma pauperis, see o. 27, Hr. 4 to c and S and O. 33, TU\ c and o. 


( 8 ) 


I « 


Judge” means the presiding officer of a Civil Court 

Synopsis 


1. “Court,” meaning oi. 

. 2. “Officer,” includes ‘officers.’ 

3. Disqualification of Judges. 

NOTE (o Synopsis. Sec the Notes indicated for the following topic- : 

Non-liability of Judges for acts done in good faith. See S. 5), Note J. 
Registering Officer—Whether a Court. See Note 1. 


8 . (’ll) 28 AIR 1911 Nag 30 (45, 52, 53) : I L R 
(1941) Nag 1 (FB). 

9- (’09) 1 Ind Cas 927 (928, 929) : 36 Cal 233. 

10. (’33) 20 AIR 1933 P C 134 (135): CO Ind \m> 

107 : 50 Mad 105 (I* C). 


11. *(’37) 21 AIR 1937 Cal 172 (173, 174) (DB>. 


12. ( 38) 25 AIR 1938 Ran" 
: Rang I, R 355 (I >T> r. 


•> 
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1. “Court,” meaning of. — The term “Court” has not been defined in the 
Code. But, for the purposes of this Code, it has been held to mean “a place where justice 
is judicially administered.” 1 The definitions of “Court” in the Evidence Act 2 and of 

Court of Justice” in the Penal Code 3 do not afford much assistance in construing the 
word “Court” for the purpose of this Code, as the said definitions were framed for the 
purposes of the said enactments only. 4 A Subordinate Judge does not exercise his powers 
in view of any authority delegated to him by the Provincial Government but in view of 
the statutory provisions embodied in the Civil Procedure Code. 6 

2. “Officer” includes “officers.” —In accordance with the general rule of 
interpretation that words in the singular include the plural, 1 “officer” in this definition 
" ill include officers” as in the case of two or more Judges constituting a Bench. Where 
a Court is composed of several officers each doing a separate work allotted to him, each 
officer individually is a Judge, and must be deemed to be a presiding officer of a separate 
Court. 

3. Disqualification of Judges. — Judges should not try cases in which they 
have any personal or pecuniary interest 1 or any interest sufficient to create a bias. 2 In 
cases where any bias on the part of the Judge may be presumed, the party may show 
the grounds which raise the presumption. But where there is no such presumption, he 
cannot be allowed to question the impartiality of the Judge. 8 

(9) “judgment"” means the statement given by the Judge of the 
grounds of a decree or order : 

“Judgment.” — The essential element of a judgment is that there should be a 
statement of the grounds of the decision. 1 It need not, however, be a decision on all the 
issues in a case. An order deciding a preliminary issue in the case may be a judgment." 
The shorthand notes dictated l>y the Judge cannot, until they have been approved by 
the Judge, be considered as part of bis actual judgment. 3 In the undermentioned case 1 
a note in the Judge’s diary that no enlargement of time would be given to the judgment- 
debtor and that the final decree should be drawn tip as applied for by the decree-holder 
was held to be a judgment. 

Section 2 (8) — Note 1 

1. C<J7) .-10 Mad 326(327)(DB). (District Registrar— 

Not si Court within the meaning of S. 115, C. P. C.) 

I si) 7 Cal 001 (000) (DB). (District Judge holding 
Court in precincts of Munsif's Court with consent 
of parties—Judgment is not vitiated.) 
t 34) 21 AIR 1931 Cal 7*23 (728) : Cl Cal 430. 

(Controller of patents is not a Court.) 

(’S3) 9 Cal 341 (354) :9 Ind App 152 (PC). (Otlicer 
commanding the Cantonment id not a Judicial 
Officer and he docs not act judicially in the exer¬ 
cise of his powers.) 

2 . Sec S. 3 of the Evidence Act. 

3. See S. 20, Indian Penal Code. 

4. (*ss) 11 Mad 3 (5) (DU). 

As to whether a ltcgistrar is a Court for the 

/im poses of the Criminal Procedure Code, S. 19'» 
or the Penal Code, sec the fallott ing cases : 

( 93) 15 All 111 (143). 

<’88) 12 Bom 30 (42) (1)B). 

( 92) 15 Mud 138 (145, 119, 150) (KB). 

( 89) 12 Mad 201 (202, 203) (I)B). 

C87) 10 Mad 154 (158) (DB). 

(‘ 12) 15 Tnd Ca - 052 (053, 631) (KB) (Mad). 


5. C IO) 27 AIK 1940 Pcsh 41 (43). 

Note 2 

1. See Note 7 to Preamble. Also see S. 13 of the 
General Clauses Act, X of 1897. 

Note 3 

l..(12) 14 Ind Case 458 (459) (DB) (Cal). 

(’95) 19 Bom 008 (010) (DB). (Judge having acted 
as executive officer on behalf of a body which sub¬ 
sequently becomes a litigant before him — Bias 
will bo presumed. Reg v. Rand, (1806) 1 Q B 230 
referred to.) 

Also see S. 9, N. 3 and S. 24. N. 13. 

2. *(’84) 10 Cal 915 (918) (DB). 

3. (’99) 2*2 Mad 155 (159, 100) (DB). 

Section 2 (9) 

1. (T2) 15 Ind Cus 212 (212) : 15 Oudh Cas 78. 
(’33) *20 AIR 1933 Oudh 385 (386) (DB). (Order 

setting aside ex parte decree is judgment.) 

2. (’20) 13 AIR 1920 Lab 638 (638) (DB). 

C12) 14 Ind Cas 371 (372) (Lab). 

3. *(’27) 14 AIR 1927 Bom 113 (115) : 51 Bom 
207 (DB). 

4. (’39) 20 AIR 1939 Rang 294 (295, *296) : 1940 
Kang B R 72. 
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As to the meaning of "judgment” under the Letters Patent, see Notes on Clause 15 
of the Letter’s Patent (Calcutta). 

(10) “judgment-debtor” means any person against whom a decree 
has been passed or an order capable of execution has been made : 

“Judgment-debtor.” — The definition does not include the judgment-debtor’s 
assignee. 1 A person who has stood surety for costs and against whom a decree for costs 
has been passed, is a judgment-debtor within the clause. 2 A person who has not been 
impleaded in the suit as a defendant even on objection raised by the defendant and 
against whom the decree has not been passed is not a judgment-debtor within the meaning 
of o. 21, R. OS. 3 See also the undermentioned case.' 1 

(11) tegal representative” means a person who in law represents the 
estate of a deceased person, and includes any person who intermeddles with 
the estate of the deceased and where a party sues or is sued in a repre¬ 
sentative character the person on whom the estate devolves on the death 
of the party so suing or sued : 

“Legal representative.” — See Order 22 Rule 3. 


(12) “mesne profits” of property means those profits which the person 
in wrongful possession of such property actually received or might with 
ordinary diligence have received therefrom, together with interest on such 
profits, but shall not include profits due to improvements made by the 
person in wrongful possession : 

“Mesne profits.” — See Order 20 Rule 12. 


(13) “moveable property” includes growing crops : 

“Moveable property.” — This definition is new and negatives the view taken 
by the decisions under the old Code that growing crops are immovable property. 1 It is 
however confined to the purposes of this Code only. 2 Compare s. 3 ( 25 ) of the General 
Clauses Act (x of 1697). See also the undermentioned cases. 3 

(14) order” means the formal expression of any decision of a Civil 
Court which is not a decree : 


Order. 7. he word order as defined in the Code is analogous to a decree and 
does not imply what is popularly understood, namely the views expressed by a Judge on 
t ie merits of the case before him and his decision thereon. 1 An order written by a clerk 


Section 2 (10) 

1. ('12) 13 Ind Cas 059 (CG0) (DD) (Mad). 

2 ; (g 14 ) 21 AIR 19a * Rom 252 (251): 58 Bom 183 
(DB). 

3. (’*10) I L It (1910) All 87 (89, 90). 

4. (’40) 27 AIR 1940 Mad 944 (915) (DB). (Subse¬ 
quent alienee of part ol mortgaged property—Suit 
on mortgage impleading alienee—Final decree for 
sale—Alienee held judgment-debtor for purpose of 

application under S. 23, Madras Agriculturists 
Relief Act.) 

Section 2 (13) 

}• (’92) 14 All 30 (34) (DR). 

( 82) 6 Rom 592 (593) (DR). 

J'89) 13 Bom 87 (89) (SB). 

( 08) 7 Cal I, Jour 152 (100) (|>B). 


(’98) 25 Cal 092 (699) (FB). 

(’95) 22 Cal 877 (885) (DB). 

(’70) 5 Beng L R 194 (194) (DB). 

( 03) 20 Mad 438 (440) (DB). ((irowing crops_ 

Immovable property implied.) 

(’90) 13 Mad 15 (10). (Do.) 

(’88) 11 Mad 193 (196). 

2. *(’15) 2 AIR 1915Nag 09 (09) : UNag LU 18 

(’10) 3 AIR 1916 Mad 1142 (1142). (The definition 
in the C. I*. C. does not govern Limitation Act ) 

3 ' S AHt 1931 All 392 (393) (FB). (Stand¬ 

ing timber intended to bo cut down and removed 
is moveable property.) 

(’32) 19 AIR 1932 Pat 344 (345). 

Section 2 (14) 

1. *(’33) 20 AIR 1933 All 702 (7G3):30 All 27 i DB). 
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and signed by the Court is a proper order as there is nothing in the Code which requires'- 
that the order should be in the Court's own handwriting. 2 See definition of ‘judgment'. 

See also section 2, clause ( 2 ). 


(15) “pleader” means any person entitled to appear and plead for 
another in Court, and includes an advocate, a vakil and an attorney of a 
High Court: 

“Pleader.” — Sec Order 3, Rule 4. 

(16) “prescribed” means prescribed by rules : 

Rules. — For the definition of “rules,” see clause 18. 


(17) “public officer” means a person falling under any of the follow¬ 
ing descriptions, namely :— 

(а) every Judge; 

(б) every member of the Indian Civil Service; 

(c) every commissioned or gazetted officer in the military, "(naval 
or air) forces of His Majesty b [# # sf«J while serving under c (the Crown); 

(d) every officer of a Court of Justice whose duty it is, as such 
officer, to investigate or report on any matter of law or fact, or to make, 
authenticate or keep any document, or to take charge or dispose of any 
property, or to execute any judicial process, or to administer any oath, or 
to interpret, or to preserve order, in the Court, and every person especially 
authorized by a Court of Justice to perform any of such duties; 

(e) every person who holds any office by virtue of which he is 
empowered to place or keep any person in confinement; 

(0 every officer of c (the Crown) whose duty it is, as such officer* 
to prevent offences, to give information of offences, to bring offenders to 
justice, or to protect the public health, safety or convenience; 


(g) every officer whose duty it is, as such officer, to take, receive, 
keep or expend any property on behalf of c (the Crown), or to make any survey, 
assessment or contract on behalf of c (the Crown), or to execute any revenue- 
process, or to investigate, or to report on, any matter affecting the pecu¬ 
niary interests of °(the Crown), or to make, authenticate or keep any document 
relating to the pecuniary interests of c (the Crown), or to prevent the infraction 
of any law for the protection of the pecuniary interests of ‘(the Crown); and 
(/t) every officer in the service or pay of '(the Crown), or remunerated 
by fees or commission for the performance of any public duty : 

a. Substituted by Act XXXV of 1934, for “or naval.” 

b. Words “including His Majesty’s Indian Marine Service” omitted by Act XXX\ of 1934. 

«\ Substituted for the words “the Government” by the Government of India (Adaptation 

of Indian Haws) Order, 1937. 




Public officer.”—Compare S. 21 of the Indian Penal Code. A public officer is 
;i ‘person” falling within the description of sub-clauses (a) to (h) of this clause. Under¬ 
ripe General Clauses Act (X of 1897), the word “person” i ncludes “any body or association 

2 . (’13) 1913 All W R (Rev) 33 (33). 
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of individuals”. 1 A cantonment committee has accordingly been held to be a public- 
officer. 2 The Nagpur Judicial Commissioner’s Court has, however, taken a different view. 
According to it a committee cannot be described as an “officer” or as a person who ‘‘holds 
any office.” It has accordingly held that a village sanitation panchayat is not a public 
officer. 8 It is submitted that the former view is the sounder of the two. The definition 
of “public officer” under this clause does not include a person who was once in the 
employ of Government but is so no longer. 4 

(a). For definition of “Judge,” see clause (6) above. 

(c). The words “while serving under the Government” mean “while still in the 
actual service of the Government.” It therefore excludes persons placed in the retired list/' 

An Assistant Surgeon in the Indian Medical Service, 0 a British Officer in the Indian 
Army/ a Major in the Indian Staff' Corps 8 are all public officers, but not an officer of the 
Regular Corps. 0 


(cf). A Receiver appointed under the Provincial Insolvency Act, v of 1920 , 10 an 
Official Liquidator, 11 the Liquidator of a Co-operative Society, 1 - the Official Receiver 
appointed by the Court to act as a receiver in any particular case, 18 a receiver appointed 
under o. 40, R. l of the Civil Procedure Code and on whom the powers referred to in the 
said rule have been conferred, 14 an Official Assignee or Official Trustee, 15 a common 
manager appointed under s. 95 of the Bengal Tenancy Act, 16 the bench clerk of a Civil 
Court 17 and the Sheriff of Bombay 18 are all Officers of Courts of Justice and are public- 
officers. 


(e). To place or keep a person in confinement connotes something more than 
mere arrest. Hence, the more fact that a person holds an office which empowers him to 
arrest a person will not make him a public officer. Thus, the Agent of a Railway 
Company, although he has power under s. 131 of the Railways Act to arrest certain 
l»ersons for offences committed on the railway, is not a public officer, merely by reason 
of such power. 10 


Section 2 (17) 

1. See S. 3 (39) of Act X of 1897. 

*(’30) 17 AIR 1930 Mad 811 (852, 853). (liut a 
body corporate must fall under any of the clauses 
of S. 2(17). A Municipality constituted under the 
District Municipalities Act is not a “public 
officer.’ 1 ) 

2. (’10) 34 Bom 583 (587) (DB). 

3. (’29) 16 AIR 1929 Nag 70 (70). (Dissenting from 
34 Bom 583.) 

4. (’12) 29 AIR 1912 Mad 288 (289). 

5. (’14) 1 AIR 1914 Oudli 199 (199): 17 Oudh Cas 
99 (DB). (Obiter.) 

6 . (’19) 6 AIR 1919 Bom 133 (134) : 43 Bom 368 
(DB). 

7. *(’18) 5 AIR 1918 Bom 32 (35) : 13 Bom 716. 

8. (’02) 25 Mad 102 (405) (DB). 

(’02) 1902 I'un L R No. 113, page 623 (625). 

9. (’02) 1902 Pun L R No. 143, page 623 (625). 
(’97) 24 Cal 102 (106). 

10. (’20) 7 AIR 1920 Bom 50 (50) : 14 Bom 895 
(DB). 

(’25) 12 AIR 1925 All 211 (242) : 47 All 291. 
(Official Receiver.) 

C30) 17 AIR 1930 Bom 11(15)(DB). (Per Patkar. J.) 

11. (’34) 21 AIR 1934 Oudh 158(161): 9 Luck 577. 

12. (’31) 21 AIR 1934 Nag 201 (202): 30 Nag Tj R 


'But see (’42) 29 AIR 1942 Lab 287 (288) (DB). 
(The appointing authority not being a Court of 
justice, but Registrar, Liquidator does not come 
under this clause, even though he is a public 
officer under cl. (b) of S. 2 (17).] 

13. (’31) IS AIR 1931 Cal 61 (62) : 57 Cal 1127 
(DB). 

(’30) 17 AIR 1930 Lab 708 (709) (DB). 


14. f (’40) 27 AIR 1940 Cal l (2, 3) (DB). 

(’31) 18 AIR 1931 Cal 503 (503): 58 Cal 850 (DB). 
(’33) 20 AIR 1933 Mad 105 (106). 

(’31) 18 AIR 1931 Cal 175(177) (Points left open ) 
[See also (’30) 17 AIR 1930 Cal 737 (738).] 

15. (’HI) 7 Cal 499 (502). 

(’89) 12 Mad 250 (252). 

(’25) 12 AIR 1925 Bom 311 (3 11) : 49 Bom 638 
(’02) 26 Bom 809 (811). 


16. (’ll) 28 AIR 1941 Cal 613 (651) (DB) 

*(’20) 7 AIR 1920 Cal 575 (579) (DB). 

(’13) 16 Tud Cas 193 (195, 196) : 40 Cal 150 (DB) 
[Sec also (’32) 19 AIR 1932 Cal 275 (281 *>«o\ • 
59 Cal 961 (DB).) V ’ ' ' 

17. (’18) 5 AIR 1918 Upp Bur 28 (30): 3 UBR 1. 

18. (’27) 14 AIR 1927 Bom 521 (523 524) • 51 

Bom 719 (DB). o«) . jl 

19. (’39) 26 AIR 1939 Cal 386 (387) : TLB (iq-sq, 

2 Cal 46 (DB). ' 
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(/). An Inspector of Police is a public officer. 20 

(£>. A manager appointed under the Bengal Court of Wards Act is not a public 
officer within cl. (g) as his duties under the Act, viz., to take, receive, keep or expend 
property of the ward are not on behalf of the Government but on behalf of the disqualified 
proprietor. 21 But an adhikari who receives money towards arrears of public revenue is a 
public officer. 22 

(/i). A village headman, 23 the Administrator-General, 21 a Collector acting as the 
manager of a minor's estate 25 are all public officer's. An advocate engaged by the 
Government to conduct a civil suit on behalf of the Government and remunerated by 
daily fees is a public officer. 20 A manager of an estate under the Bengal Court of Wards 
Act is a public officer within this clause as the manager must be regarded as being in the 
service of the Government, the Court of Wards being a Government department, 27 though 
he cannot be said to be an officer in the pay of the Government as he is actually paid 
by the estate which he manages. 28 Similarly, a liquidator appointed under S. 42 of the 
Co-operative Societies Act is a public officer within the meaning of this clause. 29 Where 
a person performs a public duty, the fact that he is paid out of commission charged to 
a private person, does not take him out of the category of a public officer. 30 

It has been held that an assistant surgeon of a station hospital in military employ 
is not a public officer merely by reason of his serving, or receiving his pay from, the 
Government. 31 The reasoning of the decision is not clear and the decision cannot be 
accepted as good law in the face of the clear words of the section. 

For cases under S. 21 of the Penal Code (defining “public servants"), see the 
undermentioned cases. 32 


20. (*37)24 AIR 1937 All 90 (94): ILK (1937) 
All 390 (DB). 

21. (’39) 26 AIR 1939 Cal 720 (721) : ILR (1910) 
1 Cal 73. (But he is a public officer within cl. (hi 
as he is in the service of the Government.) 

22. (’42) 29 AIR 1942 Mad 288 (288). 

23. (’23) 10 AIR 1923 Rang 250 (251). 

24. ( 04) 8 Cal W N 913 (915). 

(’04) 28 Bom 529 (532) (DB). 

25. (’88) 11 Mad 317 (318, 319) (DB). 

(’81) 3 All 20 (22, 23) (FB). 

(’14) 1 AIR 1914 Bom 125 (12G) (DB). 

(12) 10 Ind Cas 445 (440) (DB) (Bom). 

(’90) 14 Bom 395 (402) (DB). (Tulukdari Settle¬ 
ment Officer ucting as manager under Act XXI of 
1881.) 

(’89) 13 Bom 313 (340) (DB). 

(’75) 1 Bom 318 (320) (DB). 

26. *(’59) 20 AIR 1939 l’at 77 (79, 80) : 17 Pat 
700 (DB). 

27. (’39) 20 AIR 1939 Cal 720 (721) : ILR (1910) 
l Cal 73. 

28. (’39) 20 AIR 1939 Cal 720 (721) : ILR (1910) 
1 Cal 73. 

29 . *(’12) 26 AIR 1912 Lab 287 (288) (DB). (He 
is an officer re numerated by fees for performance 
of a public duty. AIR 1910 Mad 831: ILR (1940) 
Mur] 929 ex plained.) 

*(’39) 2<) AIK 1939 Nil- 232 (233). (The liquida¬ 
tor ii uppoimed by Government and performs 
public duties and hence he is an oJTicer in the 
service of Governnu nt.) 

[See however (M0) 27 Alii 1910 Mad 831 (832, 
833): ILK ( 1910 ) Mad 929 (DB). (Liquidator 


appointed under S. 42, Co-operative Societies Act, 
to liquidate a private co-operative society is not a 
public officer.)) 

30 *(’28) 15 AIR 1928 Sind 70 (78): 22 Sind L R G3. 

(’28) 15 AIR 1928 Nag 33 (33). (Government 
school-master whose cervices are lent to munici¬ 
pality is a public officer.) 

31. (’10) 5 Ind Cas 802 (803, 804) : 1910 Pun Re 
No. 10 (DB). 

32. (’70) 2 N WPHCR 298 (299). (Naib Nazir.) 

(’09) 0 Bom II C R Cr C 64 (69) (DB). (Engineer 

who receives and pnys other municipal moneys.) 

(’99) 21 All 127 (129). (Manager of estate under 
Court of Wards.) 

(’8G) 8 All 201 (202). (Person who with or without 
pay chooses to take upon himself the position of a 
public servant.) 

(’05) 32 Cal GDI (007) (DB). (Clerk of Sub.Registrar 
paid out of an allowance given to the latter is not 
a public servant.) 

(’01) 28 Cal 314 (340) (DB). (Peon attached to 
Superintendent of Salt Department.) 

(’99) 20 Cal 158 (100) (DIJ). (Surveyor of kbas 
nuthal department employed by Collector.) 

(’95) 22 Cal 759 (701) (DB). (Peon delegated by 
Nazir to execute warrant of arrest.) 

(’91) 18 Cal 534 (537) (I)B). (Patwari is not.) 

(’91) 18 Cal 518 (519) (DB). (Person appointed by 
Collector under S. G9 of the Bengal Tenancy 
Act is not a public servant.) 

(’77) 3 Cal 497 (197) (DB). (Person appointed by 
Government Solicitor with sanction of Government 
to act as Government Prosecutor.) 

(’71) 10 Sutb W R Cr 27 (27) (DB). 
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(18) “rules” means rules and forms contained in the First Schedule 
or made under section 122 or section 125: 

“Rules.” — See Notes on Section 2 (1). 

(19) “share in a corporation” shall be deemed to include stock, 
debenture stock, debentures or bonds: and 

Stock. — For meaning thereof, see S. 2 of the Indian Trustees Act, XXVII of 1S6G. 

Debenture. — No precise definition of this word is found anywhere. 1 It is a 
charge in writing on certain property, for the repayment, at a fixed time, of money lent 
by a person therein named at a given interest. It is frequently resorted to by public 
companies to raise money for the prosecution of their undertakings. 2 

Debenture stock. — This differs from debenture bonds in that it is usually 
irredeemable. 

Bonds. — For meaning thereof, see S. 2 (5) of the Indian Stamp Act, II of 1S99. and S 2 (3) of 

the Indian Limitation Act, IX of 1908. 


(20) signed,” save in the case of a judgment or decree, includes 
stamped. 

pi " A Si 5 n .u d ” ~\®. ea1, mark ’ initial s. — Under S. 3. cl. (52) of the General 
Clauses Act the word sign includes in the case of a person who is unable to write, a 

mark. The present definition in this section is wider and the word “signed” includes 
stamped also. A mark” is different from a “stamp” inasmuch as the former is a 
mere symbol and does not convey any idea to the person who notices it, while a distinct 
idea is conveyed where a document is stamped, as for instance, with a facsimile stamp* 
A mark will be a signature only in the case of a person who is unable to twite, but a 
stamping by a person will be his signature even if he is not illiterate. 4 

Signing, in the ordinary acceptation, means signing the name at the foot of a 

urnvS w b ? d ° n0 by writing the narae in an ^ other P arfc of the document 
provKled it be intended to operate as an acknowledgment by the party that it is his 
instrument. 

iS n ° direct author ‘ty as to whether the initial s of a person constitute his 
signature There .s however, no reason why the initials or other form of writing the name 

* “*»*“• lf 14 13 ClCar aS ‘° Wh ° mado il and if ifc is ^tended to operate as 

an aeknowk'jgme nt by the party in itialling that it is his instrument. 6 

•al <M>-(Convict warders; f- 

^ ( 1>eon appointed by the manager 


of Court of Wards is not a public servant.) 

Section 2 (19) 

L (i881) 7 Q B I) 1G5 (172), British India Steam 
Navigation Co. v. Commissioner of In. Key. 

2. Wharton's Law Lexicon. 

3. Manual of Law Terms and Phrases by K. J 
Aiyar. 

Section 2 (20) 

1. (’96) C Mad L Jour 209 (210). 

C98) 2 Cal W N 003 (605) (DB). (Cose under S. 59, 
-Lransfer of Property Act and S. 68 of the Evidence 
Act —Signature includes “mark”.) 

2. (’98) 25 Cal 911 (916) (DB). (Case under the 
Indian Succession Act, X of 1865, S. 50 ) 

3. (’98) 25 Cal 911 (915, 916) (DB). 


4. (’81) 3 All 575 (576) (DB). 

(, (DB) 15 AIR 1928 Mad 175 < l75 > l7G): 31 Mad 2-12 

5. (’81) 6 Cal 340 (352). 

6 {'07) 29 All 145 (146) (DB). (Case under R*ni 
lation XVII of 1806, S. 8.) ° 

C92-9G) 1892-96 Upp Bur Bui 462. (Where there 
is no signature at all to a Burmese document 
it cannot be taken to be signed on the ground that 
it is customary among Burmese to execute docu- 
ments without signature.) 

('86) 8 All1293 (294). (Mere fact that signature is 
confined to initials does notdisenti.Ie warrantofficcr 

to execute the warrant so initialled ) 

C67) 8 Suth W it 395 (397) (DB). (Signature of Raja 
held valid even though it did not contain bis actual 
name but only his title.) lU l 
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SUBORDINATION OF COURTS 


As to the meaning of signature under other Acts, see the undermentioned cases. 7 


3. [S. 2.] For the purposes of this Code, the District Court is subordi- 

Subordination of Courts. nate to the Hi S h Court » and every Civil Court of a 

grade inferior to that of a District Court and every 
Court of Small Causes is subordinate to the High Court and District Court. 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. High Court. 


4. District Court. See Section 2 (5). 

5. Binding authority of rulings. See Preamble 

Note 15. 


1. Legislative changes. — This section corresponds to the latter part of the 
definition of the word “district” in S. 2 of the Code of 1882 with slight modifications. 


2. Scope of the section. — The section declares that — 
fl) the District Court is subordinate to the High Court. 1 

(2) (a) Every Court of Small Causes 2 and (b) every Civil Court of a grade 
inferior to that of a District Court is subordinate to the High Court and the District 
Court. 3 Thus, a Collector’s Court is not a Civil Court of a grade inferior to that of the 
District Court and is, therefore, not subordinate to the District Court 4 or High Court 
by virtue of this section. A Court of Subordinate Judge is subordinate to the District 
Court, no matter what the forum of appeal may be in any particular case. 5 

The enumeration of Subordinate Courts in the section is not, however, exhaustive 
and does not exclude all other Courts from being subordinate to the High Court. Thus, 
a Collector acting under the Bombay Mamlatdar’s Courts Act is a Court subordinate to 
the High Court. 0 Similarly, a Collector's Court acting under the Orissa Tenancy Act is 


7. (’70) 3 Bom 382 (381) (013). (Indian Succession 
Act, X of 1803, S. 50—Signature docs not include 
mark.) 

( 81) (J Cal 17 (18) (DB). (Do.) 

(01) 10 All 59 (03). (Regulation XVII of 1800, S. 8 

_Initialling is not “official signature" within S.8 

of that Regulation.) 

(’96) 23 Cal 890 (898) (Dll). (Criminal Procedure- 
Code, S. 75 — Warrant merely initialled is not 
sufficient compliance with the section.) 

(’85) 11 Cal 129 (432) (DB) (Indian Succession Act. 
X of 1805, S. 50—Signature docs not include mark.) 

(85) 11 Cal 111 (120): 11 Ind App 130 (PC.) 
(Regulation XVII of 1800, S. 8—Initialling is not 
“official signature" within S. Hof that Regulation.) 

(’89) 1889 Pun Re No. 185 (FB). 

(18) 5 AIR 1918Pat 013 (Oi l) : 3 Pat L Jour 193 
(DB). (Criminal Procedure Code, S. 75 —Warrant 
initialled—Irregularity is cured by S. 537—23 Cal 
->96 distinguished.) 

Section 3 — Note 2 

1. (’29) 10 AIR 1929 All 581 (582, 583) : 51 All 
957 (DB) (District Judge acting under Charitable 
und Religious Trusts Act is subordinate to High 
Court.) 

TBut see (’29) 1G AIR 1929 Oudh 389 (390, (397): 

1 Luck 539 (FB). (Where it ia held that a 
District Court acting in its appellate authority 


over rent suits is not subordinate to the Chief 
Court.)] 

2. These words do not include Presidency Small 
Cause Courts as this section is not extended by 
S. 8 to such Courts — Such Courts are therefore 
subordinate to the High Court and not to the 
District Court : See (*83) 8 Bom 105 (135, 147) 
(FB). 

(1900) 23 All 50 (57) (DB). 

(’03) 27 Bom 004 (GOG) (DB). 

(’79) 5 Cal L Rep 170 (171). (Small Cause Courts 
in Presidency Towns are subject to the order and 
control of the High Court.) 

3. (*94) 17 Mad 377 (378) (DB). 

(’09) 3 Ind Cns 539 (540) (DB) (Cal). 

4. (’42) 29 AIR 1912 Pat 1 (18, 29) : 21 Put 1 
(FB). (Per majority of Full Bench—Meredith, J., 
dissenting—Collector’s Court is a Civil Court of a 
grade inferior to District Court.) 

(’78) 3 Cal L Rep 508 (509) (DB). (Collector’s 
Court not a Civil Court.) 

(’30) 17 AIR 1930 Nag 271 (271): 20 Nag L Ii 309. 
(Collector acting under S. 18 of the Land Acquisi¬ 
tion Act is not subordinate to High Court for pur¬ 
poses of S. 115, C. 1‘. C.) 

[Sec also (’30) 17 AIR 1930Pat 13 (14). (Revenue 
Courts are not subordinate to Civil Courts.)] 

5. (’09) 3 Ind Cas 539 (540) (DB) (Cal). 

6. (’12) 37 Bom 111 (116) (DB). 
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subordinate to the High Court within the meaning of S. 115 though the Collector’s Court 
is not a Civil Court. 7 

3. High Court. — High Court” used with reference to civil proceedings means 
the highest Civil Court of appeal (not including the Federal Court) in that part of British 
India in which the Act or Regulation containing the expression operates. 1 It thus includes 
the Chief Courts and the Courts of Judicial Commissioners. 

4. District Court. — See Section 2 (5). 

5. Binding authority of rulings. — See Preamble, Note 15. 


4 . [S. 4.J (1) In the absence of any specific provision to the contrary, 
Savings. nothing in this Code shall be deemed to limit or otherwise 

affect any special or local law now in force or any special 
jurisdiction or power conferred, or any special form of procedure prescribed 
by or under any other law for the time being irv force. 

(2) In particular and without prejudice to the generality of the pro¬ 
position contained in sub-section (1), nothing in this Code shall be deemed 
to limit or otherwise affect any remedy which a landholder or landlord 
may have under any law for the time being in force for the recovery of 
rent of agricultural land from the produce of such land. 

Synopsis 

1. Legislative changes. 

2. Scope of the section. 

3. Procedure prescribed by the Code is not applicable 

where a special procedure is provided for. 

4 . Sub-section (2). 


of th. L l ha r ges * - This section is dicier than the corresponding section 

of the old Code. Whdo the latter saved certain Acts specifically mentioned theiein this 

cfcion generally saves any special or local law or any special jurisdiction conferred or 
any special form of procedure prescribed by or under any other law. 

rnf1ft . 2 ' SC fl? e * °-x, the s l ection - Ifc 53 onl y when anything in the Civil Procedure 

Code is m conflict with anything in the special or local law or with any special jurisdiction 

law tt£t the cTle " ,?“* 7^ ^ ° f pr ° Cedure P^cribed by or under any other 
law, that the Code_w.ll no t prevai l so as to override such inconsistent provisions. 1 

*9 /» m\ nA ft *»» — _ _ ■_ • - • ____ _ 

Civil Court to challenge election otherwise than 
barre^) 10 ^ 3 ^ ^ ^ unici I ,J dities Act, is 

(*37) 24 AIR 1937 All 165 (166, 167) : ILR (19371 

All 386 (DB). (Section 104 (2), C. P. Code, does no 

affect Cl. lOof Letters Patent there being no speci- 
lic provision affecting it as required by S. 4.) 1 

(’37) 24 A I It 1937 All 129 (138) : ILR (19371 All 
350 (FB). (Provision in Army Act1881 Si tr 
granting exemption from attachment in respect of 

salary of certain ofhccra not affected by C p5 fi 


7. (’42) 29 Allt 1942 Pat 1 (19, 20): 21 Pat 1 (FB) 
(Per majority of Full Bench. Per Meredith J __ 
Collector a Court is a Civil Court of grade inferior 
to District Court and hence subordinate to District 
Court and High Court.) 

Note 3 

3 cl * ( 21 ) of tlie General Clauses Act, X 
or 1897# • 

Section-4 — Note 2 
}■ (’86) 13 Cal 221 (223) (DB). 

('86) 9 Mad 332 (333) (DB). (Madras Rent Recovery 
Act expressly providing that no revision shall lie 

be a^phedd Under ~ S * 115 ° f tbe Code CQQnot 

(’37) 24 AIR 1937 All 365 (366). (Special law over¬ 
rides general jurisdiction of Civil Court — Suit in 


(1900) 27 Cal 508 (511 to 514) (FBI (oV „ 

Cu. 249 - Chota' Nagpur 

Procedure Act (I of 18791 h'trrin_“ , enant 

second appeal from orders thereunder-S^OO 
not be applied. See also the Partition Aet.I Vof X89S.) 

4CPC. 6. 
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Otherwise the Code will apply. 2 

\ 

3. Procedure prescribed by the Code is not applicable where a 
special procedure is provided for. — For example, under sub-s. ( 2 ) of S. 104 no 
appeal shall lie from any order passed in appeal under sub-s. (l) of that section. But if 
such an order is passed in appeal by a Single Judge of the High Court, an appeal from 
such an order is competent under Clause 15 of the Letters Patent. In such a case the 
appeal provided by Clause 15 of the Letters Patent is a special jurisdiction within the 
meaning of this section and is not affected by the provisions of s. 104. 1 For example, 
see the cases referred to in Note 2 of the Preamble. 

4. Sub-section (2). — This sub-section 'particularly preserves the speedy 
remedies provided by the various Rent Regulations and Acts 1 for the benefit of the 
landlord to realise the arrears of rent due to him. 


5 . (S. 4A.) (1) Where any Revenue Courts are governed by the provi- 

Application of the Code sions of this Code in those matters of procedure 
to Revenue Courts. upon which any special enactment applicable to 

them is silent, the “(Provincial Government) b [# # may, by notification in 
the c (Official Gazette), declare that any portions of those provisions which are 
not expressly made applicable by this Code shall not apply to those Courts, 
or shall only apply to them with such modifications as the “(Provincial 
Government) d |sjc # ❖] may prescribe. 


(2) “Revenue Court” in sub-section (1) means a Court having jurisdic¬ 
tion under any local law to entertain suits or other proceedings relating to 
the rent, revenue or profits of land used for agricultural purposes, but does 
not include a Civil Court having original jurisdiction under this Code to 
try such suits or proceedings as being suits or proceedings of a civil nature. 

a. Substituted for the words “Local Government” by Government of India (Adaptation of Indian Laws) 

Order, 1937. 

b. The words "with the previous sanction of the Governor-General in Council” are repealed by the 

Devolution Act, XXXVIII of 1920. 

c. Substituted by Government of India (Adaptation of Indian Laws) Order, 1937, for "Local Ofhcial 

Gazette.” 

d. The words "with the sanction aforesaid” are repealed by the Devolution Act, XXXVIII of 1920. 

Synopsis 

1. Scope and object of the section. 

2. Revenue Courts. 

3. Mamlatdar’s Courts. 


(> 04 ) i 7 Mad 298(299)(DB). (Following 1G Mad 151.) 
(’32) 19 A lit 1932 Oudh 163 (1G4) (DB). 

(’31) 18 A I It 1931 Oudh 385 (385). (Oudh Laws 
Act prevails over the C. P. Code.) 

(•30) 17 AIK 1930 Pat 130 (133) : 8 Pat 830 (DB). 
( 8 . 114 of the Code doe 6 not apply to Bengal 
Estates Partition Act.) 

[See also (’38) 25 AIR 1938 Lab G58 (663) (DB). 
(Provision in Companies Act inconsistent with 
the Code—Former prevails.)] 

[See however (’30) 17 AIR 1930 Cal 53 (54) : 56 
Cal 704. (Local Acts have no effect beyond the 
local jurisdiction.)] 


>. See Note 2 to the Preamble. 

•32) 19 A I R 1932 Oudh 210 (213) 
(FB). 


7 Luckt601 


Mot#. 


1.*(’40) 27 AIR 1940 Bom 216 (218) : ILR (1940) 
Bom 426 (DB). (Section 104 deals only with 
appeals to the High Court from subordinate Courts 

_A Judge of the High Court sitting singly is not 

a Court subordinate to the High Court.) 


Note 4 

1. See Bengal Regulation, XVII of 1793.. Bengal 
Rent Recovery Act, X of 1859. 
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1. Scope and object of the section. — Under s. 4, the Code does not affect 
any special or local law, or any special jurisdiction or power conferred, or any special 
form of procedure prescribed by or under any other law for the time being in force. 1 The 
various local Revenue and Rent Acts are some of such enactments. 2 It has also been 
seen that when such Acts are silent on any particular matter, the provisions of the Code 
would apply. 3 

This section provides that in cases where the Code so applies to Revenue Courts, 
the Provincial Government may declare that any portions of the Code so applicable, shall 
not apply to those Courts or shall apply to them with such modifications as the Provincial 
Government may prescribe. The object of the section is to preserve the summary 
character of rent litigation under local laws, and to avoid delay and difficulty in the easy 
realisation of rents, which are likely to be caused if the procedure of the Code should bo 
followed cn bloc by the Revenue Courts. 4 Where a rent suit is transferred by a Revenue 
Court to a Civil Court for trial , by reason of a question of title arising therein, the suit 
will be governed by the rules of this Code and not by the special law applicable to the 
Revenue Court. 5 See also Note 2. 


2. Revenue Courts. — A Revenue Court means a Court having jurisdiction 
under any local law to entertain suits or other proceedings relating to the rent, revenue 
or the profits of land used for agricultural purposes. It does not include a Court having 
jurisdiction under this Code to try such suits. 

This does not mean that the Revenue Courts are therefore not Courts of Civil 
Judicature. The matters tried by them relate to civil rights and the Courts trying them 
are thus Civil Courts. 1 The Code is, therefore, applicable to the procedure of those Courts 
except where its o pera tion is negatived by the special or local law governing such suits. 2 


Section 5 — Note 1 


1. See Notes on S. 4 and Note 2 of Preamble. 

2. See The U. P. Tenancy Act; The North-West 
Provinces Land Revenue Act; The Bengal Ten- 
ancy Act ; The Bengal Rent Act; The °Madras 
Estates Land Act; The Madras Revenue Reco¬ 
very Act; The Punjab Tenancy Act, etc. 

( 32) 1932 Lah L Tim 108. (Throwing out appeal 
in lunine.) 

3. See Notes on S. 4 and Note 2 of the Preamble. 
Thus Revenue Court decree comes within S. 2 (2) 
of the Code. 


[See (’25) 12 AIR 1925 All 204 (265) (DB).] 

4. See Sir A. Scoat’s remarks in presenting tbi 
Report of the Select Committee on the final draf 
of the Bill which wu3 passed a 3 Act VII of 1888. 

(’30) 17 AIR 1930 All 556 (556) (DB). (Order XX 
of C. 1\ C. applicable to Revenue Courts.) 

( I ?'7 1 ^ 29 r>° Ullh 341 (347 > : 4 Luck 571 

(DI3). (8. 17, C. P. Code not overridden by th 
Oudh Rent Act.) 

[See also (’29) 16 AIR 1929 Cal 218 (221) (DB) 

5. (’39) 26 AIR 1939 Pat 369 (370). 


Note 2 

1. *(' 83) 9 Cal 295 (301, 303) : 9 Ind App 174 
(PC), 

(’09) 1 Ind Cas 933 (934) : 30 Cal 252. 

(’03) 20 Mad 518 (520). 

<’ 3 ®> '‘L A }, R 1935 N,, S 125 l 125 > : 31 Nag Ij R 
34 tj. [iv./J.—The observation in (’24) 11 AIR 1924 
Pat 104 (106) : 3 Pat 67, that a Revenue Court is 
not a Civil Court i3, it is submitted, not correct.] 


[See however (’42) 29 AIR 1942 Pat 1 (20, 29) : 
21 Pat 1 (FB). (The Court of the Deputy Collec¬ 
tor and the Collector while trying cases or hearing 
appeals under the Orissa Tenancy Act are Re¬ 
venue Courts aud not Civil Courts even though 
they may be trying suits or proceedings of a civil 
nature — Per Dhavle and Manohar Lall, JJ.; 
Meredith, J., Contra. Order passed by such Court 
is revisable by the High Court under S. 115 
C. P. C.)] 

2. (’97) 19 All 510 (511). 

*(’83) 5 All 106 (413, 418) (FB). 

(1900) 22 All 182 (189). (Section 285 of 1882 Code 
applicable as between Revenue Courts and not be¬ 
tween a Revenue Court and Civil Court.) 

(’92) 14 All 347 (347). 

(’91) 1891 All W N 47 (48). 

(’84) 6 All 170 (171). (N. W. 1>. Rent Act, 1881 — 
C. P. C. relating to awards not applicable.) 

(T3) 20 Ind Cas 420 (421) : 40 Cal 518. (Revenue 
Courts are subject to revisional jurisdiction of High 
Court.) 

t (11) 11 I»tl Cas 207 (210) : 38 Cal 832 (DB). 
(Cases discussed.) 

(’08) 35 Cal 799 (802, 805) (DB). 

(1900) 27 Cal 508 (511, 514) (FB). 

(•98) 2 Cal W N 127 (127) (DB). (Section 310A of 
toe old Code is excluded by Act X of 18*39 ) 

(’94) 21 Cal 514 (518) (DB). (Code excluded by pro¬ 
visions of Act X of 1859.) J F 

(’93) 21 Cal 428 (430) (Apparently the application 

(•85) 12 0^50 ‘(SI).''' ‘ mpliCdly eMludcJ •> 
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Even where the trial of the suit is specially provided for by the special or local 
law, the procedure prescribed by the Code will apply where an appeal is taken to a Civil 

Court from the decree of the Revenue Court, or such decree is transferred for execution 
to the Civil Court. 3 See also Note 1 . 

3. Mamlatdar s Courts. — These are also Civil Courts but established under 
a special law with a special form of procedure prescribed for suits contemplated therein. 1 
As in the case of Revenue Courts, the Code will not apply where such special provision 
lias been made. - In fact the Code generally has been held to be inconsistent with the 
nature of the special Act and therefore not applicable. 3 The High Court, however, has 
exercised revisional jurisdiction over the Mamlatdar’s Courts under S. 115 . 4 


6* [ S. 6 last para.] Save in so far as is otherwise expressly provided, 

Pecuniary jurisdiction. nothin £ herein contained shall operate to give any 

Court jurisdiction over suits the amount or value of 
the subject-matter of which exceeds the pecuniary limits (if any) of its 
ordinary jurisdiction. 

[1887, Ss. 6 and 7; 1859, Ss. 383 and 384.) 

Synopsis 

1* Legislative changes. I 5. Court's power to pass decree in excess of 

2. Scope of the section. its pecuniary jurisdiction. 

3. Pecuniary limits of jurisdiction (General). g. Court's power to execute decrees for 

See Section !•». amounts in excess of its pecuniary limits 

4. Valuation in plaint determines jurisdiction. of jurisdiction. See Section 38, Note 7. 

1. Legislative changes. — Tho provisions of ss. G and 7 of the old Code are 
mostly covered by s. 4 of this Code. Only the last paragraph of S. G of the old Code has 
been reproduced in this section. 

2. Scope of the section. — This section does not apply to proceedings which 
are not suits or continuation of suits. 1 Thus, it does not operate to bar a Munsif with 
a pecuniary jurisdiction up to Its. 2000, from entertaining an application to execute an 
award for Rs. 15,000 passed by the President of the Calcutta Improvement Tribunal in 
an apportionment case. The reason is that the proceeding before the Improvement 
Tribunal is not a suit? Similarly, a Court can try incidentally an issue as to property 
the value of which is beyond its jurisdiction. 3 

3. Pecuniary limits of jurisdiction (General). — See Section 15. 


(’83) 9 Cal 295 (303) : 9 Ind App 171 (PC). 

(1900) 10 Mud L Jour 398 (399). (Case under 
Act VIII of 18G5.) 

(’97) 21 Mad 23G (237) (Dll). (S. 43 of 1882 Code 
not applicable.) 

(- 18 ) 5 Allt 1918 Oudh 217 (220) : 21 Oudh Cas 

220 . 

See also S. 135 of the Oudh Rent Act XXII of 
1886. 

3. (*01) 28 Cal 532 (537). 

Note 3 

1. (’93) 17 Bom 645 (617) (DR). 

2. Seo Section 4. 

3. + (’88) 13 Rom 552 (553, 554) (DR). 

(’ 12 ) 16 Ind Cas 675 (676) : 6 Sind L R 67 (DB). 


(’92) 17 Bom 645 (617) (DB). 

4. (’90) 21 Bom 775 (776) (DB). 

(’99) 23 Bom 761 (764. 767, 7G8)(DD). (Application 
under S. 622 of the old Code.) 

(1900) 25 Bom 395 (406, 40S) (FB). (S. 622 of the 
old Code applied.) 

(’94) 18 Bom 449 (152) (DB). 

Section 6 — Note 2 

1. (’26) 13 AIR 1926 Cat 853 (854) (DB). 

[See (’10) 1940 Nag L Jour 244 (249). (The word 
‘suits’ meaii3 not only all proceedings up to the 
stage of decree, but includes proceedings in exe¬ 
cution.)] 

2. (’26) 13 AIR 1926 Cal 853 (854) (DB). 

3. (’37) 24 AIR 1937 Rang 219 (220). 
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4. Valuation in plaint determines jurisdiction. — The “value of a suit” 
for the purposes of jurisdiction is determined by the valuation in the -plaint } unless, 
by fraud or misrepresentation, the plaintiff deliberately over-values or under-values the 
claim for the purpose of choosing his forum. 2 In the latter case, it is the true value at 
which the plaint ought to have been valued that will represent the “value of the suit.” 3 
(See also S. 90 Note 18.) As it is only the valuation in the plaint that determines jurisdiction, 
it is not affected by the defendant’s plea in the suit.' 4 Thus, where in a mortgage suit a 
subsequent mortgagee is added as a defendant who wants his rights to be investigated and 
decided the suit for the purpose of jurisdiction has to be valued on the amount due on the 
plaintiff's prior mortgage; in such a case the jurisdiction is not lost if the amounts claimed 
on the prior and subsequent mortgages taken together exceed the pecuniary jurisdiction of 
the Court. 6 

As to the estoppel of the plaintiff from asserting that the suit ought to have been 


tried by a Court of a lower grade than that 
below.® 

Note 4 

1. (’43) 30 AIR 1943 Sind 73 (74, 75) : I L It 
(1942) Kar 488 (DB). (Suit for accounts.) 

(’41)28 AIR 1941 Nag 138 (139) : I L It (1941) 
Nag 194 (DB). (Mortgage suit.) 

(’84) 8 Bom 31(33)(D13). (Plaintitl’sshare in parti¬ 
tion suit.) 

(’29) 16 AIR 1929 Bom 337 (339) (DB). (Suit for 
accounts.) 

+ (’95) 17 All 69 (76) (DB). (Suit under S. 283 of 
Act XIV of 1882 — Value of property attached 
must be taken to be value of suit.) 

+ (’94) 16 All 286 (288) (DB). 

(’91) 13 All 320 (322, 323) (DB). 

+ (’88) 10 All 524 (528) (DB). 

(’ll) 35 Bom 24 (27) (DB). 

(’90) 15 Bom 82 (83) (DB). (Larger of two reliefs 
determines stamp.) 

(’85) 10 Bom 370 (372) (DB). 

(’85) 7 Bom 448 (451) (DB). 

(’24) 11 AIR 1924 Cal 783 (785): 51 Cal 737 (DB). 
(Held, that jurisdiction continues unless different 
principle comes into operation to make the pro¬ 
ceedings abortive.) 

(’96) 23 Cal 536 (542, 543) (DB). 

(’77) 25 Suth W R 76 (76) (DB). (Suit should not 
be dismissed for improper valuation.) 

(’71) 16 Suth W R 248 (248) (DB). 

(’34) 21 AIR 1934 Lah 803 (803). 

( 17) 4 AIR 1917 Mad 663 (663). (Court should 
confine to allegations contained in the plaint.) 

(’15) 2 AIR 1915 Mad 683 (684) (DB). 

(’01) 24 Mad 34 (36) (DB). 

(83) 6 Mad 140 (141) (DB). (Properly treated a 3 
suits for land for purpose of valuation although it 
results in decree for redemption.) 

(’28) 15 AIR 1928 Nag 288 (288): 24 Nag L R 23. 

(’99) 2 Oudh Cas 103 (106, 107). 

(’35) 22 AIR 1935 Pat 160 (161) : 14 Pat 414 
(DB). 

(’15) 2 AIR 1915 Sind 3 (3) : 9 Sind L R 161 
(DB). 

[See also (’96) 20 Bom 675 (676) (DB).j 

[See however (’78) 2 Cal L Rep 134 (136, 137) 


in which it was instituted, see the case cited 


2. (’91) 13 All 320 (322, 323) (DB). (Value of 
plaint muBt be value for appeal.) 

(’93) 15 All 363 (365) (DB) (Do.) 

(’ll) 10 Ind Cas 746 (717) : 35 Bom 239 (DB). 
(Consent of parties cannot affect jurisdiction.) 

+ (’12) 16 Ind Cas 940 (941) (DB) (Cal). (For 
appeal in a suit for mesne profits the amount 
found in trial Court determines valuation ) 

(’ll) 12 Ind Cas 464 (476) : 38 Cal 639 (DB). 

+ (’35) 22 AIR 1935 Oudh 296 (297) : 10 Luck 
587 (DB). 

(See (’37) 24 AIR 1937 Cal 643 (644, 645).] 

3. (’90) 17 Cal 680(683) (DB). 

(’83) 8 Born 31 (33, 34) (DB). 

(See (’43) 30 AIR 1943 Sind 73 (73, 74) : I L R 
(1942) Kar 488 (DB).] 

4. (’39) 182 Ind Cas 178 (179) (Pat). 

(1864) 1864 Suth W R Act X, 52 (DB). 

(1864) 1864 Suth W It Act X, 25 (DB). 

+ (’88) 10 All 524 (528) (DB). 

(’81) 3 All 822 (823, 824) (DB). 

(’80) 2 All 778 (780) (DB). 

+ (89) 13 Bom 489 (491) (DB). 

(’68) 9 Suth W R 598 (598) (DB). 

(’89) 1889 Pun Re No. 69, p. 220. (Value of set-off 
by defendant does not control the value of tho 
plaint.) 

(’88) 1888 Pun Re No. 169, page 447. 

(’88) 1888 Pun Re No. 44, page 112 (FB). (Suit by 
mortgagor for redemption—Value of suit is value 
of charge.) 

(’26) 13 AIR 1926 Mad 37 (38). 

(’98) 21 Mad 271 (273) (DB). 

(See also (’10) 6 Ind Cas 131 (132, 133, 134) 
(DB) (Cal). (Suit for rent — Defendant claiming 
deductions in excess of Courts pecuniary jurisdic¬ 
tion— No bar to suit.) 

( 91) 15 Bom 400 (105) (DB).] 

5. (’ll) 28 AIR 1941 Nag 138 (140) : ILIt (1941) 
Nag 194 (DB). 

6. (’40) 27 AIR 1940 Bom 242 (243, 244) (DB). 

(Suit tried by First Class Sub-Judge _ Decree 

passed by such Court _ Appeal by defendant to 
High Court—Plaintiff held estopped from object¬ 
ing to High Court’s jurisdiction. AIR 1920 Bom 
105 : -I I Bom 331 relied on.) 
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As to what is the value of a suit” for the purpose of determining the forum of 
appeal, see Note 18 on section 9G. 

See also section 15. 

5. Court’s power to pass decree in excess of its pecuniary jurisdic¬ 
tion. — (l) a sues B in the Munsif’s Court for recovery of rs. 2,000 for past mesne profits 
(i. e., mesne profits up to date of suit) and for future mesne profits at the rate of Rs. 1,000 
per annum. It is found at the time of the decree that the plaintiff is entitled to Rs. 4,500 
for past and future mesne profits. Can the Munsif’s Court pass a decree for that amount? 

( 2 ) A sues B in the Munsif’s Court for accounts valuing the suit tentatively at 
Rs. >00. On the taking of accounts after the preliminary decree, the amount found due to 
plaintiff is Rs. 4,500. Can the Munsif’s Court pass a decree for that amount? 

The High Courts of Allahabad , 1 Bombay , 2 Calcutta , 3 Madras , 4 Patna 6 and 
Rangoon 6 and the Courts of the Judicial Commissioners in Sind, Nagpur and Oudh 7 have 
agreed in holding that it can. The reason is, that in every case when the Court is seized 
of jurisdiction, it cannot and does not lose it by any change in the value of the subject- 
matter of the suit after the institution of the suit, or by the precise ascertainment of its 
value in cases which do not admit of such ascertainment at the time of the institution, 
except when the plaint is allowed to be amended , 8 and also that otherwise there would 
l>e no certainty as to the Court in which a suit should be brought or, as to the Court in 
which an appeal should be brought . 0 In the Punjab , 10 however, a contrary view has been 
taken, based on the earlier decisions of the Bombay and Calcutta High Courts which 
have not been followed by the said Courts themselves in later cases. The said contrary 
view cannot be accepted as laying down sound principles. 


award 


The aforesaid principles do not apply to a suit for damages and a Court cannot 
damages in excess of its pecuniary jurisdiction. The reason is that in suits for 


accounts and mesne profits the amount cannot be valued even approximately at the 


commencement of the suit, but in a case of damages, they have been incurred before the 


Note 5 

1. ('94) 16 All 286 (290) (DB). (Accounts.) 

(*11) 33 All 97 (99) (DB). (Redemption.) 

[Sec also (’25) 12 AIR 1925 All 576 (377) : 47 
All 53-1 (DB). (Accounts.) 

('91) 13 All 320 (322).] 

2. ('27) 1-1 AIR 1927 Bom 83 (83) : 50 Bom 939 
(DB). (Not following 15 Bom L R 1021.) 

(’32) 19 AIR 1932 Bom 111 (113) : 56 Bom 23 

(DB). 

( 29) 10 AIR 1929 Bom 337 (339) (DB). (Suit for 
accounts.) 

3. (’25) 12 AIR 1925 Oal 1070 (1081, 1082,1093): 
53 Cal 14 (F1J). (Approving 21 Cal 550 and40Cal 
56, overruling 43 Cal 650 : A I R 1915 Cal 352 
and 24 Cal W N 342 : A I R 1920 Cal 517.) 

4. (’18) 5 AIR 1918 Mad 996 (1002) : 10 Mad 1 
(7) (FB). (Accounts.) 

(’15) 2 AIR 1915 Mad G83 (6S4) (DB). 

(’02) 25 Mad 543 (544) (1)B). (Accounts.) 

[See also (’96) 9 Mad 208 (212, 213) (Dl’>). 

(’21) 8 AIR 1921 Mad 508 (509).j 

5. (’21) 8 AIR 1921 Pat 118 (119, 120) : 6 Put T- 
Jour 54 (DB). 

(’17) 1 AIR 1917 Pat 331 (335) : 2 Pat L .Jour 391 
(DB). (Mesne profits.) 

( 34) 21 AIR 1931 Pat 204 (207): 13 Pat 311 (FB). 

6 . (’39) 26 AIR 1939 Rang 115 (117) : 1939 Rang 
L It 13 1 (DB). 


(’37) 24 AIR 1937 Rang 320 (322) : 1937 RaDg 
L R 214 (FB). (A I R 1924 Rang 354 : 2 Rang 
•408 overruled.) 

7. (’43) 30 AIR 19-13 Sind 73 (74, 75): ILK (1942) 
Kur 488 (DB). 

(’25) 12 AIR 1925 Sind 324 (324, 328) : 18 Sind 
Tj R 286 (DB). (Partnership accounts.) 

(’13) 9 Nag L R 112 (115, 116) (DB). (Do.) 

(’95) 8 C P L R 86 (83). (Accounts.) 

(’ll) 9 Ind Cas 411 (414) (Oudh). 
r cf. (’26) 13 AIR 1926 Oudh 140 (1 11).] 

8. (’43) 30 AIR 1943 Sind 73 (74, 75): ILR (1942) 
Kar 488 (DB). (The court-fee on valuation and 
the consequent fixing of jurisdiction is dependent 
upon the allegations in the plaint rathcrthan upon 
the subsequent finding of the Court.) 

(’18) 5 AIR 1918 Mad 998 (1002) : 40 Mad 1 (FB). 

9. (’9-4) 16 All 286 (290) (DB). 

10. (’40) 27 AIR 1940 Lab 186 (189) (DB). 

<'0G) 1906 Pun Re No. 46, page 16-5 (167). (Partner¬ 
ship accounts.) 

(’29) 16 AIR 1929 Lah 107 (109, 110). (Suit for 
accounts — Court can pass preliminary decree but 
not the final decree.) 

(’12) 15 Ind Cas 773 (774) : 1912 Pun Re No. 96. 

(’12) 13 Ind Cas 312 (313) (DB) (Lab). (Suit by 
vendee for possession.) 

(’08) 1903 Pun Re No. 16, page 88 (FB). (Pre¬ 

emption.) 
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institution and do not depend on events which may happen after that date. 11 

6 . Court’s power to execute decrees for amounts in excess of its pecuniary limits 
of jurisdiction. — See Section 38 Note 7. 


* 7 . [S. 5.] The following provisions shall not extend to Courts consti- 
Provinciai Small tuted under the Provincial Small Cause Courts Act, 1887, 
Cause Courts. »( 0 r un der the Berar Small Cause Courts Law, 1905) or 

to-Courts exercising the jurisdiction of a Court of Small Causes b (under 
the said Act or law), that is to say,— 

(a) so much of the body of the Code as relates to — 

(*) suits excepted from the cognizance of a Court of Small Causes; 
(«) the execution of decrees in such suits; 

(ill) the execution of decrees against immoveable property; and 

(&) the following sections, that is to say,— 
section 9, 

sections 91 and 92, 

sections 94 and 95 c (so far as they authorize or relate to — 

(£) orders for the attachment of immoveable property, 

(«) injunctions, 

(m) the appointment of a receiver of immoveable property, or 
(iv) the interlocutory orders referred to in clause (e) of section 94] 
and 

sections 96 to 112, and 115. 

[1877, S. 7; 1859, S. 384.] 

a. Inserted by Berar Laws Act, IV of 1941. 

b. Substituted by Berar Laws Act, IV of 1941, for the words “under that Act.” 

c. Substituted by the Small Cause Courts (Attachment of Immoveable Property) Act, I of 1926, for “so 

far as they relate to injunctions and interlocutory orders.” 


Synopsis 

1. Changes introduced by the Code of 1908. 

2. Amendments after 1908. 

3. Scope and object of the section. 

4. Suits excepted from the cognizance of a Court of Small Causes. 

5. Execution of decrees against immovable property. 

6 . Attachment before judgment. 


1. Changes introduced by the Code of 1908. — This section reproduces 
in a concise and convenient form the purport of S. 5 and Scb. II of the old Code. 1 


2. Amendments after 1908. — Clause (b) of the original section contained, 
after the words “sections 94 and 95” only the words “so far as they relate to injunctions 
and interlocutory orders.” These words gave rise to the following constructions : 


11. (’26) 13 AIR 1926 Cal 596 (596) (DB). 

Section 7 — Note 1 

1. Section 5 and Scb. II of the Code of 1882 were 
themselves reproductions of S. 5 and Scb. II of 
the Code of 1877, with this difference that S. 360 
which empowered the Local Government to extend 


insolvency provisions of the Code to Small Cause 
Courts was not mentioned in Sch. II of the Code 
of 1877. Under that Code the Government could 
not, therefore, invest Courts of Small Causes with 
powers under Chap. XX of that Code. 

(’86) 9 Mad 112 (113) (DB). 

(’78) 2 Bom 641 (642) (DB). 
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(1) that attachments before judgment of immovable property were not 
prohibited as the said words referred only to clauses (c) and (e) of s. 04 and not to 
clause (b) also; 1 

( 2 ) that the words ‘‘interlocutory orders" when read with “injunctions" meant 
only interlocutory orders on applications for injunction and that, therefore, an order for 
compensation under s. 95 for wrongful attachment before judgment was not prohibited. 2 

The section has, by Act I of 1926, been amended by omitting the words “so far as 
they relate to injunctions and interlocutory orders” and substituting the words within 
square brackets in the section, thus negativing both the constructions abovementioned. 

A new rule, being Rule 13, has also been added to Order 38 to make the matter 
clearer still. 


3. Scope and object of the section. — Section 17 of the Provincial Small 

Cause Courts Act (ix of 1887), provides that the procedure prescribed in the Code shall 
be the procedure followed in a Court of Small Causes, except_ 

(1) where it is otherwise provided in the Provincial Small Cause Courts Act 

itself, or 

( 2 ) where it is otherwise provided by this Code. 

ihis section specifies the provisions of the body of the Code, which are not 
applicable to the Provincial Small Cause Courts and o. 50 specifies the provisions of the 
Rules, which are not applicable to such Courts. 

4. Suits excepted from the cognizance of a Court of Small Causes. — 
See sch. II of the Provincial Small Cause Courts Act (IX of 1887). 

To see whether a particular suit is excepted from the cognizance of a Court of 
Small Causes, the nature of the plaint and the reliefs sought are to be considered. 1 

5. Kxecution of decrees against immovable property. — A Small Cause 
Court cannot, as such, execute its decrees against any immovable property, even though 
such Court is also an ordinary Court. But a Small Cause Court can transfer its decree 
under s. 39, for execution to an ordinary Court or to the same Court on its ordinary side 
and then, the latter can execute the decree against immovable property. (See section 39 
Note 10.) 

A Small Cause Court cannot also execute its decree against a share in joint 
property where part thereof is immovable property. 1 

A Small Cause Court can, however, create a charge on immovable property. 2 

For the meaning of “immovable property”, see section 1 G, Note 4. 


6. Attachment before judgment. — An attachment before judgment of 
moveable property by a Small Cause Court is not prohibited by the section. 1 Such an order 
falls within s. 94 cl. (b), and is not an “interlocutory order” referred to in S. 94 cl. (e). a 


Note 2 

1. See Note 6 below. 

2. (‘15) 2 AIR 1915 Mad 1072 (1072). 

( 07) 1907 Pun lie No. 77, page 397. 

Note 4 

1. (’37) 24 AUt 1937 Pat 25 (27). 

Note 5 

1. (’14) 1 AIR 1914 Nag 13 (13) : 10 Nag L R 17. 

2. (’37) 24 AIR 1937 All 194 (195) : I L R (1937) 
All 418. 


[But see (’39) 26 AIR 1939 Nag 118 (120): IL R 
(1941) Nag 356.] 

Note 6 

1. (’19) 6 AIR 1919 Cal 6 (7) : 46 Cal 717 (720, 
721) (DB). 

(’25) 12 AIR 1925 Cal 1 (4) : 52 Cal 275 (FB). 
(Held that a Small Cause Court can pass an order 
for attachment of immovable property also but 
cannot actually attach.) 

2. (’25) 12 AIR 1925 Cal 1 (6) : 52 Cal 275 (F B). 
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As for attachment before judgment of immovable property, it had beon held 
before Act I of 192G that that also was not prohibited by the section. 3 It is now clearly 
enacted that such an order cannot be passed by a Small Cause Court.' 1 


S. | S. 8.] Save as provided in sections 24, 38 to 41, 75, clauses (a), (b) 
Presidency Small Cause and (c), 76, 77 and 155 to 158, and by the Presidency 
° UrtS ‘ Small Cause Courts Act, 1882, 5 the provisions in the 

body of this Code shall not extend to any suit or proceeding in any 

Court of Small Causes established in the towns of Calcutta, Madras and 
Bombay : 


Provided that — 

(l) the High Courts of Judicature at Port William, Madras and 
Bombay, as the case may be, may from time to time, by notification in the 
(Official Gazette), direct that any such provisions not inconsistent with the 
express provisions of the Presidency Small Cause Courts Act, 1882, and 
with such modifications and adaptations as may be specified in the notifica¬ 
tion, shall extend to suits or proceedings or any class of suits or proceedings 
in such Court; 


(2) all rules heretofore made by any of the said High Courts under 
section 9 of the Presidency Small Cause Courts Act, 1882, shall be deemed 
to have been validly made. b 

11859, S. 382.1 

a. Substituted by Government of India (Adaptation of Indian Laws) Order, 1937, for “Local Official 

uazette. 

b. Proviso inserted by the Code of Civil Procedure (Amendment) Act, I of 1914. 


Synopsis 

1. Changes introduced by the Code of 1908. 

2. Amendments after 1908. 

3. Scope of the section. 

4. Power of High Court to make rules for the procedure of the Presidency 

Small Cause Courts. 

5. Save as provided.by the Presidency Small Cause Courts Act, 1882." 

6 . Execution of foreign decrees. Sec Order 51, Rule 1. 

M Changes introduced by the Code of 1908. — The purport of s. 8 of the 

° m the mam ’ bc>en re P rodu ce(l in the present section and o. 51, 11 . l, but 
with this difference, that, whereas under the old S. 8, provisions corresponding to the 

present s. 154, o. 22 , r. 5 and o. 37, were made applicable to the Presidency Small Cause 
Courts, such provisions are not made applicable to the said Courts, by the present s 8 


^ellsio’n^iTthf^of Ts^T’ 1 48 Ma<1 488 (DB) - < Di8tin * ui3bi "S 6 «•<« H C R 91 which was a 

' mU 52 C "' 275 (P B) - a I R 1924 Cal 192 ovcrru.in K A I R 

4. See Note 2. 
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2. Amendments after 1908. — The provisos (l) and (2) of the section were 
added by the Code of Civil Procedure Amendment Act (I of 1914), S. 2 . 

3. Scope of the section. — This section provides that, except the provisions 
mentioned in it, the body of the Code shall not apply to suits or proceedings in Presidency 
Small Cause Courts. The words “the provisions in the body of this Code shall not extend 
to any suit” mean that provisions shall not also extent to any decree passed in any suit- 
in a Presidency Small Cause Court. Hence s. 48 does not apply to such a decree and it 
can be executed even after the expiry of the twelve years’ period mentioned in that section. 1 
Order 51 R. l provides that except the provisions specified therein, the Hides in Schedule I 
of the Code do not apply to such suits or proceedings. 

4. Power of High Courts to make rules for the procedure of the 
Presidency Small Cause Courts. — Section 9 of the Presidency Small Cause Courts 
Act (xv of 1882) 1 provides that the High Court may prescribe the procedure and practice 
of such Courts. The first proviso to this section provides that the High Courts may 
extend any of the provisions of the Code not inconsistent with the express provisions of 
the Presidency Small Cause Courts Act, 1882 , to suits or proceedings in such Courts. This 
proviso is intended to be supplementary to the rules of procedure prescribed by the High 
Court under S. 9 of the said Act. 2 

5. “ Save as provided . . . by the Presidency Small Cause Courts Act, 
1882.” — As to the provisions of the Code, which have been made applicable by the 
Presidency Small Cause Courts Act itself, to Small Cause suits, see S. 48 of that Act and 
the undermentioned cases. 1 

6 . Execution of foreign decrees. — See Order 51, Rule 1. 


Section 8 — Note 3 

1. (12) 29 AIR 1942 Pat 128 (128) (DR). (Decree 

passed by Presidency Small Cause Court transferred 

for execution to Mofussil Court — S. 48 does not 
apply—3G Mad 108 relied on.) 

Note 4 

1. As amended by Act I of 1895. S. 5. 

2. (’IS) 5 AIR 191 h Mad 645 (646). 


Note 5 

1. (’21) 8 AIR 1921 Bom 180 (181) : 45 Bom 972 
(DB). (S. 114 of the Code not made applicable by 
S. 48 of the Small Cause Courts Act to Small 
Cause Courts.) 

(’10) 6 Ind Cas 722 (722) (Mad). (S. 48 of the Presi¬ 
dency Small Cause Courts Act extends the Code to 
proceedings under Chap. VII of the Act.) 



PART I. 

SUITS IN GENERAL. 


JURISDICTION OF THE COURTS AND RES JUDICATA 


3. [S. 11.] The Courts shall (subject to the provisions herein contained) 16 
Courts to try all civil have jurisdiction 3 to try all suits of a civil nature 16 
suits unless barred. excepting suits of which their cognizance is either ex¬ 

pressly 60 or impliedly 65 barred. 


Explanation —A suit in which the right to property 17 or to an office 3 ^ is 
contested is a suit of a civil nature, notwithstanding that such right may 
depend entirely on the decision of questions as to religious rites or cere¬ 
monies. 48 


[1877, S. 11 ; 1859, S. 1.] 

Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Jurisdiction of Courts — General. 

4. Difference between absence of juris¬ 

diction and error in the exercise of 
it. 

5. Consent cannot give or oust jurisdic¬ 

tion. 

6. Objection to jurisdiction. See Section 21. 

7. Jurisdiction with reference to subject- 

matter. 

8. High Court. 

9. Local jurisdiction. See Section 16. 

10. Personal jurisdiction. See Section 20. 

11. Pecuniary jurisdiction. See Sections G 

and 15. 

12. Valuation of plaint determines juris¬ 

diction. See Section 15. 

13. Appellate jurisdiction. See Section 96. 

14. Jurisdiction of foreign Courts. See 

Section 13. 

15. “Subject to the provisions herein con¬ 

tained.” 

16. Suits of a civil nature. 

17. Suits relating to rights in property — 
General. 

18. “Property”, meaning of. See 

Note 17. 

19. Suits respecting temple and other 

religious property. 

20. Suits for damages for civil wrongs 

and for breaches of contract. 

21. Right to specific relief. 

22. Other common law rights. 

23. Right of worship. 

24. Right relating to religious and 

other processions. 

25. Right of burial. 

26. Right of person elected as direc¬ 

tor or chairman to act as such. 

27. Right of franchise. 

27a. Suit for dissolution of marriage. 

28. Restitution of conjugal rights. 


28a. Right of person as member of 
; club. ’ 

29. Rights under contract. 

30. Suit for, or on, accounts. 

31. Suits for contribution. 

32. Suits relating to partnership. 

33 & 34. Cosharers. See Note 31. 

I 35. Suit for office. 

36. Suit for secular office. See Note 35. 

37. Suit for religious office to which 

fees are appurtenant as of right. 
See Note 35. 

38. Suit for fees attached to religious 

office. 

39. Suit for religious office to which 

no fees are attached. See Note 35. 

40. Suits not of a civil nature. See Notes 41 
to 49. 

41. No suit lies where there is no such 
right as that claimed. 

42. Right of privacy. 

43. Suits involving principally caste ques¬ 
tions. 

44. Suits relating to caste property. 

45. Suits for inspection of accounts 

of caste property. 

46. Suits relating to expulsion from 

caste. 

47. Suits for upholding mere dignity or 

honour. 

48. Suits relating purely to religious rites 

or ceremonies. 

49. Suits for voluntary payments not based 

on agreement or prescription. 

50. Suits expressly barred. 

51. Exclusive jurisdiction of Revenue 

Courts. 

52. Bar by the Criminal Procedure Code. 

53. Matters dealt with by a special 
tribunal. 

54. (Omitted.) 

55. Suits impliedly barred — General. 

56. Political questions. 
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57. Acts of State. 

58. Suits barred on the ground of public 

policy. 

59. Barrister, if can sue for his fees. 

60. Suits based on illegal and immo¬ 

ral customs. See Note 58. 

61. Fraud. 


62. Where a special remedy is provided, 
the general remedy of suits barred. 

63. The rule does not apply in the 

case of summary and concur¬ 
rent remedies. 

64. Alternative Courts. 

65. Acts of Legislature—Powers of Civil Court 
to question. 


NOTE to the Synopsis : See the Notes indicated for the following topics : 
Abuse of civil process. See Notes *20 and 41. 


Costs—Separate suit for. See Note 62 and S. 35. 
Cow killing. See Note 22. 

Elections. See Note 53. 

Foreign States and Government. See Note 56 and 
Ss. 84 to 87. 

Hat, Market, Ferry and Fishery. See Note 17. 
Idols and religious and charitable trusts. See Note 19. 
Magistrate’s order. See Note 52. 

“Office.” See Note 35.t 
Onus. See Note 2. 

Recovery of gratuities. See Notes 35 and 49. 
Religious marks, in a temple. See Note 19. 
Removal of obstruction to public way. See Notes 
21, 22 and 52. 


Setting aside decrees. See Note 61. 

Specific performance, tp compel execution of deed. 
See Note 21. ' 

Suits against Government, Public and Judicial 
Officers. See Notes 57 and 58; Note 3 on S. 79; 
Note 5 on S. 80. 

Suits against Municipal Corporation. See Note 53. 

Suit by defeated claimant in Insolvency Court. See 
Note 64. 

Suit for possession of property. See Note 17. . 

Suits regarding partitions, sales or registration by 
Revenue authorities under Rent and Revenue 
Acts. Sec Note 51. 

Thoroughfares. See Note 24. 


1. Legislative changes. — The corresponding section (s. ll) of the Code of 1882 
contained the words “barred by any enactment for the time being in force” instead of the 
words “either expressly or impliedly barred” which occur in the present section. The former 
words were held to mean “expressly barred.” 1 The present section has altered the law and 
excludes the jurisdiction of Courts even in cases of which their cognizance is only 
impliedly barred. 

2. Scope of the section. — It is a fundamental principle of law that where 
there is a right there is a remedy — ubi jus ibi remedium. Accordingly, a litigant having 
a grievance of a civil nature has, independently of any statute, a right to institute a suit 
in some Court or other unless its cognizance is either expressly or impliedly barred. 1 


Section 9 — Note 1 

1. (’87) 14 Cal 644 (G48) (DB). (Suit for possession 
by auction purchaser without seeking bis remedy 
by way of application.) 

(’89) 11 All 224 (227). 

Note 2 

1. (’43) 30 AIR 1943 Cal 59 (61,62) (DB). (Suit 
for a declaration that the removal of a person from 
the chairmanship of the District Board by the 
Provincial Government under the last part of S. 28 
of the Bengal Local Self-Government Act was illegal 
and inoperative—Civil Court can try.) 

(’42) 29 AIR 1942 Oudh 93 (96) : 17 Luck 205 (DB). 

(’41) 28 AIR 1941 Cal 1G7 (172) :ILB (1940) 2 
Cal 342 (DB). (The cancellation of certificate on 
the ground that the certificate has not been “duly 
filed” is not beyond the jurisdiction of the Civil 
Court under S. 35, Bengal Public Demands Reco¬ 
very Act. Similarly under S. 37 of the Act the 
question whether the certificate baa been duly filed 
under the Act is not excluded from the purview of 
the Civil Court.) 

(’41) 28 AIR 1941 Cal 115 (115). (There is no sec¬ 
tion in the Bengal Village Local Self Government 
Act which takes away the jurisdiction of the Civil 


Court to decide that certain person is not properly 
elected as a president of a union board.) 

(’41) 28 AIR 1941 Oudh 223 (224). 

(’35) 22 AIR 1935 Oudh 96 (JOG) (DB). 
t ('35)22 AIR 1935 Rang 376 (385) : 13 Rang 648 
(FB). (After the British annexation of Burma, 
neither the Tbatbanabaring nor the Burmese Bud¬ 
dhist hierarchy retained or possessed any jurisdic¬ 
tion to decide civil disputes between momberB of 
Burmese Buddhist Priesthood.) 

(’06) 28 All 545(549, 550) (FB). (Distinction between 
right of appeal and right to sue.) 
t (’25) 12 AIR 1925 Bom 188 (192) : 49 Bom 291 
(DB). (Where right to sue is in question, Court 
should lean in favour of its existence unless it is 
plainly shown to be barred.) 

(’21) 8 AIR 1921 Cal 85 (87) : 48 Cal 378 (DB). 
(’01) 6 Cal W N 246 (218) : 29 Cal 9In (DB). 

| (’01) 28 Cal 28 (35) (DB). 

*(’97) 24 Cal 107 (111, 113) (DB). 

(’81) 7 Cal 74 (75). (Suit lies upon a decree of a 
High Court.) 

(’27)14 AIR 1927 Mad 1035 (1036): 51 Mad 76 (DB). 
(T8) 5 AIR 1918 Mad 1070 (1070) (DB). (Right of ap¬ 
peal does not exist unless expressly given by statute.) 
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In order that Courts may have jurisdiction to try a suit, two conditions are 
essential : 

(1) The suit must be one of a civil nature. 2 ', 

(2) Its cognizance should not have been expressly or impliedly barred. 3 

Every presumption , however, should be made in favour of the jurisdiction of a 
Civil Court 4 and the ojius lies on the party seeking to oust the jurisdiction, to establish 
his right to do so. 5 

A liberal construction should be placed upon the section. 6 But the general power 
vested in Courts under this section to entertain all suits of a civil nature does not carry 
with it the general power of making declarations except in so far as such power is expressly 
conferred by statute. 7 

It is not the duty of the Court, however, to initiate any proceedings on behalf of 
the parties. 8 


3. Jurisdiction of Courts — General. — Section 9 deals with the Courts 


not with the rights of parties—what the jurisdiction of the Court is and what civil suits 
the Court may try. 1 

“Jurisdiction,” said West, J., in Amritrav v. Balkrishna 2 “.consists in 

taking cognizance of a case involving the determination of some jural relation, in 

ascertaining the essential points of it and in pronouncing upon them.” In other words, it 

means the legal authority to administer justice according to the means which the law 

has provided and subject to the limitations imposed by that law upon the judicial 
authority. 3 

t f (*16) 3 AIR 1916 Mad 1119 (1121) : 68 Mad 41 
( 43) (DB). 

('24) 11 AIR 1924 Nag 275 (277) : 20 Nag L R 
145. (Initial forum depends upon plaintiff's suit 
as framed.) 

2. See Notes 16 to 39. 

3. See Notes 50 to 64. 

( 84) 6 All 110 (112)(DB). (J urisdiction is not excluded 
unless the cognizance of the entire suit is barred.) 

4. ( 43) 30 AIR 1943 Lab 48 (49) (DB). (The jurisdic- 

t ion of the Civil Courts cannot be taken away except 
by express provision or by necessary implication.) 

< S AI J l 1912 Lah 217 < 227 ) : 1UR (1943) Lah 
191 (FB). (Act restricting Civil Court’ 3 jurisdiction 
ought to be construed strictly.) 

{ ir\ ?® AIR 1941 Mad 530(532) : ILR (1941) Mad 

m < VF!i )- ( r Do — AIR 1940 E C 105 : 1 L R (1940) 

**99: ILRUgiOJKur I'C 194(1>C) relied on.) 

( 41 ) «™ A ,l R 1941 Na s 226 (230) : ILR (1941) 

Nag 279 (DB). (Act restricting Civil Court’s juris- 
uiction ought to be construed strictly.) 

r./M Al 0*7 A f T~» i a , _ . . J ’ t 


*(’40) 27 AIR 1940 P C 105 (110) : I T» R (1940) 
Mad 599 : I L It (1940) Kar P C 194 (PC). (Civil 
Courts — Exclusion of jurisdiction must be expli- 
citly expressed or clearly implied.) 

nf°r 2 Vr 111 i? 4 ? C *\- 5 ® 4 (55 ' 5) (DR) - (Exclusion 
of Civil Court’s jurisdiction —Principle stated.) 

P ° 84 (8G) : 01 Ind App i?7: 

C39) 26 AIR 1939 Lah 237 (238). (It ia a settled 
rule of construction of statutes that provisions of 
me law Which trench on the usual jurisdiction of 

MA7r\ , very 8trict| y construed.) 

(187o) L R 6 P C 378 (380), Winter v. Attorney- 

tieneral. (Construction which enables transfer of 

jurisdiction from Civil Courts to executive officers 


should be avoided.) 

*(’28) 15 AIR 1928 All 511 (513) (DB). 

(’32) 19 AIR 1932 Bom 456 (458). 

(’12) 17 Cal W N 408 (412) (DB). 

(’38) 25 AIR 1938 Mad 505 (506) (DB). ' 

(’12) 8 Nag L R 169 (171). (Jurisdiction not ousted 
unless clearly expressed to be barred.) 

+ (’33) 20 AIR 1933 Rang 124 (127) : 11 Rang 125. 
[Sec (’38) 25 AIR 1938 Lah 14 (15) (DB). (The 
provisions of law which bar the jurisdiction of the 
ordinary tribunals are to be strictly construed ) 
(’36) 23 AIR 1936 Mud 574 (575) : 59 Mud 895 
(DB). (It is a cardinal principle of construction 
of statutes that an enactment which seeks to oust 

the jurisdiction of Civil Courtsshould be construed 
strictly.)] 

5. (’43) 30 AIR 1943 Lah 48 (50) (DB) 

('41) 28 AIR 1941 Mad 8G5 (865). 

('15)2 AIR 1915 Mad 738(738): 39 Mad 21 (22)<DB) 
(’36) 23 AIR 1936 Mad 522 (523) 1 H h 

t(‘34) 21 AIR 1934 1» C 84 (86) : 61 Ind App 177- 
57 Mad 443 (PC). 1 

('28) 15 AIR 1928 All 511 (513) (DB). 

(’35) 22 AIR 1935 Lah 613 (615) (I)B). 
t(’28) 15 AIR 1928 Lah 12 1 ( 121 ): 9 Lah 504 (FBI 
(’30) 1930 Mad W N 945 (951) (DB). U '' 

6 f (’90) 12 All 409 (417) (FB). (Rent suits tbou-d. 
of a civil nature are excluded by special statute* \ 

(’87) 14 Cal 614 (648) (DB,. (Existence of concur! 
rent remedies.) 

7. f (’10) 34 Bom 676 (680) (DB). 

8. (’26) 13 AIR 1926 Pat 62 (63) (DB). 

Note 3 

1.* ’14) 1 AIR 1914 Cal 152 (153) • 41 C d /Qom 
2-* ’87) 11 Bom 488 (490) DB ' * (390) * 

3.* ’85) 7 All 345 (350). 
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There is no legal authority to administer justice where — 

(1) the Judge has not been legally and validly appointed as such, 4 or 

(2) the Judge, though validly appointed is disqualified from trying any 
particular case by reason of his personal or pecuniary interest therein, 6 or 

(3) the Judge acts outside the limitations imposed by the law upon his judicial 
authority. 6 Such limitations may be territorial or 'pecuniary or may refer to the 
subject-matter of the litigation or the nature of the litigation or the class or rank to 
which the tribunal belongs. 7 

The disqualification of Judges to try cases in which they have any personal or 
pecuniary interest or bias is based upon the general principle of law enunciated by the 
maxim nemo debet esse judex in propria causa —no one can be judge in his own cause. 
And this principle has been adopted by express enactments in India, e. g., S. 38 of the 
Bengal Civil Courts Act (xil of 1887), s. 17 of the Madras Civil Courts Act (ill of 1873) 
and s. 45 of the Oudli Courts Act (U. P. Act iv of 1925). 


As to the pecuniary and territorial limitations on the jurisdiction of a Court, see 
sections 15 to 21. 

If a Court has no jurisdiction over the subject-matter of the litigation, its 
judgments and orders, however precisely certain and technically correct, are mere 
nullities and not only voidable; they are void and have no effect either as estoppel or 
otherwise and may not only be set aside at any time by the Court in which they are 
rendered but may be declared to be void by every Court in which they may be presented. 8 


(see also s. 11 Note 73.) _ 

f (’27) 14 AIR 1927 Bom 272(275):51 Bomll6(DB). 
*(’85) 7 All *230 (239) (FB). (“Competent” mean3 
“having jurisdiction” i.e., with reference to the 
pecuniary value and nature of the suits which the 
Court has power to try.) 

1*28) 15 Allt 1928 Cal 600 (008) (DB). (Do.) 

+ (’25) 12 AIR 1923 Cal 373 (375). (Authority 
which the Court has to decide matters that are 
litigated before it or to take cognizance of matters 
presented to it in a formal way for decision.) 

(’25) 12 AIR 1925 Cal 1258(1260)(DB). (The word 
may be used in two senses — (1) jurisdiction over 
subject-matter and (2) power to make an order.) 
(’21) 8 AIR 1921 Cal 34 (37) : 48 Cal 138 (FB). 
(Distinction between the existence of jurisdiction 
and error in the exercise of it. See also Note 4.) 
*(’09) 13 Cal W N 493(498,499)(DB).(Jurisdiction 
is authority to hear and determine a cause.) 

(’06) 33 Cal 68 (71) (FI3). (Jurisdiction is the power 
to hear and determine a cause and adjudicate or 
exercise any judicial function in relation to it.) 
f (’01) 28 Cal 324 (329) (DB). (The word may be 
used in two senees — (1) jurisdiction over subject- 
matter and (2) power to make an order.) 

+ (’22) 9 AIR 1922 Pat 322 (333) (DB). 

See Ilalsbury’s Laws of England, Vol. 9. 

4. f (’94) 16 All 136(156) (FB). (But if a person has 
acted as a Jud^e that fact is presumptive proof of 
his authority until the contrary is shown.) 

(’98) 20 All 267 (293, 291) : 25 Ind App 54 (PC). 
(’83) 7 Bom 311(344) (FB).(By mere practice u Court 

cannot acquire jurisdiction not given to it by law.) 

(1881) 6 App Cas C19 (028), Palmer v. Hutchinson. 

( [S°e also (1883) 50 L T 97 R. v. Judge, Maryle- 
bone County Court. (Rule against Judge to show 


cause why he should not hear a case — Unless 
whole jurisdiction is in question it is not usual 
for the Judge to be represented in the rule.) 
(1881) 6 App Cas 424 (431), Mac Konochie v. Pen 
Zance. (Do.)] 

5. *(’84) 10 Cal 915 (919, 920) (DB). 

I (’95) 19 Bom 608 (611) (DB). 

+ (1841) LR1QB 230 (233), Queen v. Rand. 
(Whenever Judge would have a bins it would be 
improper for him to act.) 

[See also (’29) 16 AIR 1929 Lah 605 (607).] 

Also See S. 2 (8) N. 3 and S. 24 N. 13. 

6. (’12) 39 Cal 353 (362). „ „ 

[Sec (’14) 1 AIR 1914 Oudb 115 (116) : 17 Oudh 

Cos 224 (DB).] 

7. (’85) 7 All 345 (350) (DB). 

(1879) 11 Ch D 798 (813), Robinson v. Dhuleep 
Singh. (Where a matter is not submitted to the 
Court for decision it cannot try it.) 

8. (’42) 29 AIR 1942 Cal 496 (497, 498) : I L R 
(1942) 1 Cal 149. (Decree passed by a Court with¬ 
out territorial jurisdiction is nullity and incapable 
of execution. NOTE. —For fuller discussion of this 
question see S. 21 Note 6 and S. 38 Note 8.) 

| (* 11 ) 38 Cal 639 (668, 669) (DB). 

(’82) 4 Mad 220 (226) (DB). (When Court ceases to 
have jurisdiction over subject-matter of the claim, 

it cannot try it.) . 

(’13) 37 Bom 563 (571) (DB). (Leave not obtained 
under Cl. 12, Letters Patent—Court not compe¬ 
tent delivering judgment — Judgment is not res 
judicata.) 

(’05) 28 Mad 26 (27) (DB). (Even a party to the 
proceeding can impeach ns nullity a decree passed 
by a Court without jurisdiction.) 

(’10) 6 Ind Cas 939 (939) : 1910 Pun Re No. 52. 
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An enquiry, however, whether the Court has jurisdiction in any particular case, 
is not an exercise of jurisdiction over the case itself. It is really an investigation as to 
whether the conditions of cognizance are satisfied. Therefore, a Court is always clothed 
with jurisdiction to see whether it has jurisdiction to try the cause submitted to it. 0 
Where the jurisdiction of the Court is challenged, it cannot refuse to enquire into 
questions on which its jurisdiction depends. 10 In fact a judicial investigation of all 
allegations and facts, sufficient to guide the Court, should precede the admission or 
negation of jurisdiction, 11 and no question of hardship and no consideration of technicality 
can be permitted to affect the judgment. 1 ' 2 The presumption is in favour of giving 
jurisdiction to the highest Court 18 and it is the duty of the party alleging want of 
jurisdiction to prove his allegation. 14 As to the procedure jto be followed where a 
Court finds that it has no jurisdiction to entertain a suit, see o. 7, R. 10 and the Notes 
thereon. 


4. Difference between absence of jurisdiction and error in the 
exercise of it. — The existence of jurisdiction is very different from the exercise of 
jurisdiction. 1 The failure to comply with statutory requirements in the assumption of 
jurisdiction and in the exercise of that jurisdiction, entails very different consequences. 
The authority to decide a cause at all is what makes up jurisdiction. When there is 
jurisdiction over the person and the subject-matter, the decision of all other questions 
in the cause is only an exercise of that jurisdiction. 2 

Since jurisdiction is the power to hear and determine, it does not dei>end upon 
the regularity of the exercise of that power or upon the correctness of the decision 


(1879) II Ch D 798 (818), Robison v. Dhuleep 
Singh. (No Court has power to give judgment on 
a matter not submitted to it for decision.) 

9. (’42) 29 AIR 1942 Mad G75 (677) (DB). (Erro¬ 
neous decision in favour of jurisdiction—Court’s 
order disposing of matter is not nullity.) 

(’40) 27 AIR 1940 I'at 406 (408) (DB). 

■£*(’87) 11 Bom 488 (490) (DB). 

(1900) 1 Low Bur Rul 16 (17) (DB). 

(’29) 16 AIR 1929 Bom 1 (7) : 53 Bom 75 (DB). 
(’01) 2 Upp Bur Rul 443. 

(’35) 22 AIR 1935 All 678 (682) : 58 All 98 

11. (’65) 3 Suth W R 215 (216) (DB). (Marsh, 
'ol. 1 , p. 101 referred.) 

T33) 20 AIR 1933 Oudli 191 (192):8 Luck G7G(DB). 
( 17) 4 AIR 1917 Cal 481 (483). 

(’69) 11 Suth W E 276 (277) (DB). 

\ > * A * R 1921 Pat 32 (32):5 Pat L Jour 397 

(L>iJ). (Valuation for purposes of jurisdiction if 
disputed ehould be decided by Court.) 

Also see Section 21 Note 3. 

1 2■ + (’ 20 ) 7 AIR 1920 Cal 113 (114):47 Cal 555 

l* B). 

(’38) 25 AIR 1938 Lab 129 (134) (DB). (A separate 
suit is maintainable for setting aside a decree on 
the ground that the Court pussing it has no juris¬ 
diction to pas3 it.) 

t ( 35) 22 AIR 1935 All 842 (842). (Court not Laving 

jurisdiction over subject-matter of plaint_It has 

no right to direct amendment of plaint.) 

( 36) 23 AIR 1936 Cal 138 (141) (DB). (Judgment 
can be impeached in collateral proceedings.) 

(’35) 22 AIR 1935 Pesh 174 (175). 

( 3o) 22 AIR 1935 Rang 517 (518). (No action or 
inaction of parties can invest Court with authority 


so as to validate proceedings.) 

[See (’35) 22 AIR 1935 All 92 (92, 93). (Appeal 
pending in Court having no jurisdiction—Question 

of abatement does not arise.)] 

13. (’12) 17 Ind Cas 886 (887) : 8 Nag L R 179. 
(’35) 22 AIR 1935 Rang 174 (176). (Court can raise 

point of jurisdiction even at time of delivering 
judgment though not raised by either party ) 
t(’29) 16 AIR 1929 Bom 471 (473):53 Bom 819. 

14. f (’19) 6 AIR 1919 All 328 (328) (DB) 

(’35) 22 AIR 1937 Oudh 96 (107) (DB). 

Note 4 

1. (’41) 28 AIR 1941 Nag 364 (367) : ILR (1941) 

Nag 266 (DB). 1 

(’40) 27 AIR 1940 Pat 406 (408) (DB). 

2. (’40) 27 AIR 1940 Pat 106 (408) (D13). 

•i*(’21) 8 AIR 1921 Cal 34 (37) : 48 Cal 138 (FB). 
(’33) 20 AIR 1933 Nag 226 229):29 Nag L R 315. 

(Issue of commission to examine a person amounts 
to an exercise of jurisdiction.) 

(’86) 8 All 111 (113) (FB). 

+ (’28) 15 AIR 1928 Cal 606 (608) (DB). 

(’29) 16 AIR 1929 Pat 568 (5 69) : 9 Pat 527 (FB) 
*(’23) 10 AIR 1923 Put 242 (245, 247):2 l'at 335 
(DB). 

For examples of irregular exercise of jurisdic¬ 
tion, see the following cases : 

(•87) 9 All 366 (382, 383) (DB). (Judicial act done 
on Sunday.) 

(’89) 15 Cal 152 (158) : 14 Ind App 154 (PC) 
(Both sides not heard.) '* 

(’82) 8 Cal 178 (191, 192) : 8 Ind App 197 (PC) 
(Local inquiry.) ' '* 

C 7 *)-22 Sutb W E 301 (302) (DB). (Uunsil’s Court 
suit tried by Subordinate Judge.) 
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pronounced, for the power to decide necessarily carries with it the power to decide 
wrongly as well as rightly. 3 As stated by Lord Hobhouse in Malkarjun v. Narhari* 
“A Court has jurisdiction to decide wrong as well as right. If it decides wrong the 
wronged party can only take the course prescribed by law for setting matters right; and 
if that course is not taken, the decision, however wrong, cannot be disturbed.” 6 The 
boundary between an error of judgment and the usurpation of power is that the former 
is reversible by an appellate Court and is, therefore, only voidable, while the latter, 
however precise and correct it may be is an absolute nullity. 6 It has recently been 
held by the Madras High Court that even an erroneous decision by a Court that it has 
jurisdiction over a matter falls within this principle so that where a Court decides that 
it has jurisdiction to entertain a matter and on the basis of that decision adjudicates 
on the matter, the adjudication is not a nullity. 7 (see also Note 53.) 

See also the undermentioned case. 8 


5. Consent cannot give or oust jurisdiction. — The leading case on this 
subject is Ledgard v. Bull} Lord Watson, in delivering the judgment of the Board, said : 

“ When the Judge has wo inherent jurisdiction over the subject-matter of a suit, the 
parties cannot, by their mutual consent, convert it into a proper judicial process, although they 
may constitute the Judge their arbiter, and be bound by his decision on the merits when these are 
submitted to him. But there are numerous authorities which establish that when, in a cause which 
the Judge is competent to try, the parties without objection join issue and go to trial upon the 
merits, the defendant cannot subsequently dispute his jurisdiction upon the grounds that there were 
irregularities in the initial procedure which, if objected to at the time, would have led to the 
dismissal of the suit.” 


Where, therefore, the Court has no inherent jurisdiction, no amount of consent or 
waiver can create it. 2 Nor, where the Court has jurisdiction, will the consent of parties 


3. (’43) 30 AIR 1943 Mad 449 (450,453) (DB). (Court 
having jurisdiction over subject-matter of execu¬ 
tion petition but dealing with it in the absence of 
formal order of transfer of decree — Such absence 
is mere irregularity in assumption of jurisdiction 
by the Court.) 

+ (’28) 15 AIR 1028 Cal GOG (G08) (DB). 

*(’21) 8 AIR 1021 Cal 34 (37) : 48 Cal 138 (FB). 
(’05) 32 Cal 290 (315) : 32 Ind App 23 (PC). 

('31 18 AIR 1931 All 425 (426) (DB). 

(’21) 11 AIR 1024 Cal 154 (155) (DB). 

(*20) 16 AIR 1920 Pat 568 (569) : 9 Pat 527 (FB). 

4 . *(1000) 25 Bom 337 (347) : 27 Ind App 216 
(PC). (Distinguishing 0 Bom 86, in which the 
Court had not the jurisdiction which it purported 
to exercise.) 

[Sec also (’24) 11 AIR 1924 Pat 537 (544) (DB).] 

5. (’40) 27 AIR 1040 Put 40G (108) (D1J). 
t (’26) 13 AIR 1920 Cal 1101 (1103) (DB). 

(’85) 11 Cal G (8) : 11 Ind App 237 (PC). 

C35) 22 AIR 1935 Mad 835 ( 838 ): 59 Mad 62 (DB). 
(’35) 22 AIR 1935 Sind G2 (GO) : 28 Sind L R 366 

[SeJ 'also (’19) 6 AIR 1919 Cal 533 (534) : 46 Cal 
70 (DB). (Propriety of order of Court having 
jurisdiction cannot be attacked collaterally.)] 

6. (’ll) 28 AIR 1941 Nag 364 (367) : I L R(1941) 

*(’21) 8 AIR 1921 Cal 34 (37) : 48 Cal 138 (FB). 
f (’37) 24 AIR 1937 Cal 211 (212) : ILK (1937) 1 

(’20) 7 8 AIR%20 Cal 131 (134) : 47 Cal 770 (DB). 
(Court without jurisdiction —Order is nullity.) 


7. *(’42) 29 AIR 1942 Mad 675(677) (DB). (Debtor 
residing in Tanjore—False statement in affidavit 
and application ns to residence in Madras—Madras 
High Court adjudicating debtor an insolvent — 
Order not nullity — Order held not vitiated by 
fraud.) 

8. (’35) 22 AIR 1935 Pat 439 (442) : 14 Pat 35G 
(I)B). (Under S. 5A of Bengal Sonthal Parganas 
Settlement Regulation, bar is to institution of suit 
in Civil Court — Suit instituted before settlement 
officer transferred to Civil Court — Irregularity in 
transfer—Defendant not objecting in time cannot 
subsequently object.) 

Note 5 

1 .*(’87) 9 All 191 (203) : 13 Ind App 134 (PC). 
[Sec also (’17) 4 AIR 1917 Pat 161 (167) (DB). 
(’16) 3 AIR 1916 Lull 78 (79) : 1917 Pun Re 
No. 91.] 

2. (’43) 30 AIR 1943 Mad 449 (452, 453) (DB). 
(’42) 29 AIR 1942 Cal 496 (498) : ILR(1942) 1 Cal 
149. (Absence of leave under Cl. 12, Letters Patent 
(Calcutta), goes to root of Court’s jurisdiction over 
subject-matter of suit — No consent or waiver by 
defendant can cure defect.) 

(’42) 29 AIR 1942 Oudh 50 (52). i(Appellant can 
plead that Court in which ho had filed appeal had 
no jurisdiction to entertain it.) 

(’41) 28 AIR 1941 Rang 199 (200). (An incompetent 
appeal is not rendered valid by being heard ex 
parte.) 

(’40) 27 AIR 1940 Oudh 245 (247, 248). 

(M0) 27 AIR 1940 Pat 406 (408) (DB). 

(’87) 14 Ind App 160(167) : 11 Mad 26 (PC). 



COURTS TO TRY CIVIL SUITS 


[S 9 N 5] 97 


■oust it. 3 Estoppel against a party cannot confer jurisdiction on a Court where it had 
none. 4 But a party may waive irregularities in the exercise of jurisdiction 6 or an enquiry 
into the existence of facts necessary to give jurisdiction. 6 

(*37) 24 AIR 1937 Cal 565 (5G8) (DB). (Consent 
cannot confer jurisdiction.) 

(’85) 6 Moo Ind App 134 (161) (PC). 

(’31) 18 AIR 1931 All 332 (332) (DB). 

(’82) 4 All 478 (480) (DB). (Want of jurisdiction 
not cured by transfer of suit by consent of parties to 
the Court in which it ought to have been brought.) 

(’66) 1 Agra 129 (130) (DB). (Clause in bill of lading 
ousting jurisdiction of N. W. P. Court. No effect.) 

(’32) 19 AIR 1932 Bom 42 (46). 

(’ll) 35 Bom 24 (27, 28) (DB). (Irregular exercise 
of jurisdiction can be cured by waiver.) 

(’89) 13 Bom 650 (652) (DB). 

(’87) 11 Bom 153 (159) (DB). (Irregular exercise of 
jurisdiction can be cured by waiver.) 

(’85) 9 Bom 266 (268) (DB). 

+ (’72) 9 Bom HCR 242 (246) (DB). 

*(’37) 24 AIR 1937 Cal 427 (429). (Court cannot 
hear appeal unless expressly empowered by statute 
—Consent or waiver on part of parties cannot give 
jurisdiction where there is none.) 

(’32) 19 AIR 1932 Cal 629 (631) : 59 Cal 1092. 

(Absence of objection by parties cannot give juris¬ 
diction.) 

(’31) 18 AIR 1931 Cal 651 (653) : 58 Cal 768. 

(’20) 7 AIR 1920 Cal 131 (133) : 47 Cal 770 (DB). 

(Question of res judicata.) 
t i’I2) 16 Ind Cas 940 (941, 942) (DB) (Cal). 

(’ll) 12 Ind Cas 464 (476, 477) : 38 Cal 639 (DB). 

*,’09) 36 Cal 193 (205, 206) (DB). (Irregular 
exercise of jurisdiction can be cured by waiver ) 

(’09) 1 Ind Cas 86 (89) (DB) (Cal). (Case of exceed¬ 
ing pecuniary jurisdiction.) 

(’08) 7 Cal L Jour 152 (167) (DB). (Want of juris¬ 
diction due to limitation.) 

(‘0 >) 2 Cal L Jour 384 (387) (DB). 

(’04) 31 Cal 849 (853, 855) (DB). 

(1900) 4 Cal W N 470 (473) (SB). (Small Cause 
Court r jurisdiction over immovable property.) 

(’98) 25 Cal 146 (151) (DB). (Absence of objection 
by parties ) 

(’8 7) 14 Cal 18 (25) : 13 Ind App 106 (PC). 

( 83) 9 C»«l 535 (556) iDB). (Foreign Prince—Sub- 
niuting to juiisdiciion in a series of cases docs not 
am"unt t . waiver of objection in subsequent cases.) 

( HO I 5 Cal 489 i493) (DB). 

(’70) 14 Suth W U 228 ,230) (DB). (Absence of 
objeoti n until the auige of special appeal.) 

( 38) 25 AIK 1934 hah 129 (133) (DB) 

C37) 2 1 AIK 1937 Lab 401 (401). 

(’30) 17 AIK 19 SO Lab 240 (241). 

(’36) 23 AIK 1936 Mad 49 (50). (Adoption by 
party of order made withou, jurisdiction does not 
give Court competency to pa** it ) 

(’35) 22 AIK 1935 M d 723 (724) 

(*33) 20 AIR 1933 Mad 471 (474). 

(1900, 23 Mad 314 (317) (DB) (I’art-heard appeals 
transferred to Sub- rdinate Judge.) 

(’90) 13 Mad 273 1274) (DB). (Objection as to 
jurisdiction tuken in second appeal — Objection 
cannoi he deemed to he waived.) 

( 90) 13 Mad 211 (213), DB). (Irregular exercise of 
jurisdiction can be curtd by waiver—9 All 191:13 


Ind App 134 (PC) and 11 Mad 26 : 14 I A 160 
(PC) referred to.) 

(’36) 23 AIR 1936 Nag 1 (3):31 Nag L It Sup 57(FB). 

(’35) 22 AIR 1935 Nag 250 (257):31 Nag L R Sup 
43 (FB). 

(’35) 22 AIR 1935 Nag 212 (214):31 Nag Lit 408. 

(’32) 19 AIR 1932 Oudh 313(314):6 Luck697(DB). 

(’31) 18 AIR 1931 Oudh 398 (400) (DB). 

(’36) 164 Ind Cas 811 (811) (Pat). (If the Court has 
not got jurisdiction, agreement between the parties 
does not give the Judge jurisdiction.) 

(’36) 23 AIR 1936 Pesli 57 (59) (DB). 

(1900) 1 Low Bur Rul 16 (17) (DB). 

[Sec (’08) 35 Cal 777 (788) (SB). (Question of title 
to a foreign throne.)) 

f Sec also (’29) 16 AIR 1929 Lab 534 (535) (DB). 
(Remand order cannot create jurisdiction in 
Court to which it is remanded if it had no juris¬ 
diction before.)) 

Also see S. 21 N. 1 and S. 96 N. 4. 

3. (’26) 13 AIR 1926 Oudh 272 (273). 

(’35) 22 AIR 1935 Nag 48 (49). 

(’30) 17 AIR 1930 Nag 189 (190):20 Nag L It 103. 

(’31) 18 AIR 1931 All 332 (332) (I)B). 

(’08) 30 All 560 (566, 567) (FB). 

(’29) 16 AIR 1929 Lab 605 (607). 

[Sec also (’30) 17 AIR 1930 Mud 782 (784).) 

4 . (’31) 18 AIR 1931 All 490 (494):54 All 25(FB). 

5. (’43) 30 AIR 1943 Mad 449 (453) (DB). (When 
a Court has jurisdiction over the subject-matter of 
an execution petition, the mere fact that the Court 
deals with the execution petition without a formal 
order of transfer of the decree by the Court which 
passed it, would not make the orders passed on 
such petition null and void. The absence of an 
order of transfer is merely an irregularity in the 
assumption of jurisdiction by the Court when pro¬ 
ceedings are commenced in ‘it; and if objection is 
not taken in the first instance it must be held to 
have been waived.) 

(’42) 29 AIR 1942 Cal 496 (498) : ILR (1942) 1 
Cal 149. ' 

(’12l 16 I.id Cas 940 (942) (DB) (Cal). 

( 36) 23 AIR 1936 Lah 891 (894). 

(T9) 6 AIR 1919 Lah 27 (29) : 1 Lah 158. (Where 
a suit instead of being transferred by the District 
Court was transferred by the Sub-Judge to the 
Junior Judge and parties acquiesced.) 

(’33) 20 AIR 1933 Mad 753 i755). 

*(’22) 9 AIR 1922 Mad 447 (151) : 45 Mad 90 
(DR).(Departures from ordinary practice by con- 
sem will noi nullify the proe-edings or divorce 
therefrom the ordinary incidents of procedure ) 

(’31) 21 AIR 1934 Sind 1 (2) : 27 Sind LR 280 

(T5) 2 AIR 1915 Sind 3 (3): 9 Sind LR 164 (DB) 
(Trial i»y the bigi.er Court in contravention of the 
provisions of S. 15, C.vil Procedure Code ) 

6 . (TO) 7 End Cas 950 (952) : 35 Bom 24 (DB) 

( Where the ma> ket value of the property was not 
disputed in the beginning.) 

('19i 6 AIR 1919 Mad 242 (244) (DB) 

*C26) 13 AIR 1926 All 650 (652t. 

( 2•) 14 AIR 1927 Bom 135 (138) (DB). 


4CPC. 7. 
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Where there are two Courts both of which would normally have jurisdiction to try 
the suit, the parties may agree among themselves that a suit should be brought in one of 
those Courts and not in the other. Such an agreement does not contravene the provisions 
of s. 28 of the Contract Act as the restraint is not absolute but only partial. 7 

6. Objection to jurisdiction. — See Section 21. 

7. Jurisdiction with reference to subject-matter. — Jurisdiction with 
reference to the subject-matter of the dispute, as distinguished from local , personal and i 
pecuniary jurisdiction, means jurisdiction with reference to the nature of the claim 
made. 1 Thus, a Presidency Small Cause Court has no jurisdiction to entertain suits for 
the specific performance of a contract or for an injunction, even though the suits may be 
within its local, personal and pecuniary jurisdiction. 

The jurisdiction with reference to subject-matter of a claim, as in the case of 
other kinds of jurisdiction, depends upon the allegations in the plaint and not upon those 
which may ultimately be found true." Such allegations may, after the trial, be held to 


(TO) 6 Ind Cas 384 (385) (Cal). (Transfer by Dis¬ 
trict Judge to Sub-Judge, of case remanded by 
High Court — Trial by Sub-Judge not objected to 
— Objection in second appeal cannot be raised — 
But submission in other previous suits is no 
estoppel in respect of a subsequent suit.) 

(’08) 35 Cal 394 (399). (Where there is no want of 
jurisdiction but only leave under Cl. 12 of Letters 
Patent has to be obtained, if defendant appears, files 
written statement and applies to examine witnesses 
on commission, he waives objection to jurisdiction.) 

(’32) 19 AIR 1932 Lah 538 (539). (Objection as to 
valuation made for the first time in appeal.) 

(’29) 16 AIR 1929 Lah 175 (177). 

(’83) 6 Mad 344 (349) (DB). (Submission to juris¬ 
diction of Court by appearance—Court is invested 
with jurisdiction.) 

( 23) 10 AIR 1923 Pat 562 (563) (DB). (Absenceto 
ask leave under Cl. 12, Letters Patent, would not 
render judgment null.) 

(••23) 10 AIR 1923 Pat 209 (211) (DB). (Thedefen- 
dants submitted to the jurisdiction by appearing 
in the suit of the plaintiffs and by so doing they 
eave the Court jurisdiction.) 

(’22) 9 AIR 1922 Pat 34 (35) : 1 Pat 356 (DB). (Do.) 
rScc(’83)9Cal535(556). (Case of foreign sovereign.)) 

7. (TO) 27 AIR 1940 All 241 (242) :ILR (1940) 
All 232 (DB). (Injunction restraining breach of 
contract may be granted.) 

(•37) 24 AIR 1937 Nag 334 (335) : I L K (1939) 
Nag 611. (A I R 1923 Lah 425 ; A I It 1929 Lah 
605 ; AIR 1935 Nag 48 not followed.) 

(•30) 23 AIR 1936 All 514 (515). 

(’35) 22 AIR 1935 Bom 198 (199) 

(’31) 1H AIR 1931 Cal 279 (279) : 57 Cal 1280. 

( ’30) 17 AIR 1930 Lah 011 (612). 

(’28) 15 AIR 1928 Bom 175 (176) (DB). (Injunc¬ 
tion may be granted restraining a breach of the 
agreement.) 

(•25) 12 AIR 1925 Mad 1145 (1146). 

(’24) 11 AIR 1924 Bom 381 (382) (DB). (Doubted 
whether such agreement will come under S. 28 of 
the Contract Act.) 

[.SVC also (*30) 17 Allt 1930 Mad 782 (784). (If 
one party objects to the jurisdiction and another 
party agrees to the objection practically it is in the 
power of parties toget away from the jurisdiction.)J 


Note 7 

1. t (’28) 15 AIR 1928 Nag 221 (222). 

(’90) 15 Bom 400 (403, 404, 405) (DB). (Jurisdic¬ 
tion of Small Cause Court — Plea as to title— 
Nature of the suit brought by the plaintiff and 
not the nature of the defence mu3t bo looked to.) 
[See (T3) 37 Bom 675 (680) (FB). (Decision of 
Small Cause Court involving incidental decision 
on question of title—No res judicata.) 

(’01; 25 Bom 625 (628) (DB). (Do.) 

(’77) 2 Cal 470 (471) (FB). (Do.) 

(’81) 3 Mad 192 (199, 200) (FB). (The nature of 
the claim is not changed because a question ofi 
title is incidentally raised in it.) 

(’81) 3 Mad 127 (129) (F B). (Do.)] 

2. (’43) 30 AIR 1943Oudh 268 (269). (Jurisdiction 
of Civil and Revenue Courts — Case under U. P. 
Tenancy Act—Suit for ejectment by demolition ofi 
buildings erected by defendant — No allegation in 
plaint to make buildings “improvements’’ so as to* 
make the subject-matter, “land” witbin the mean¬ 
ing of S. 3 (10), U. P. Tenancy Act — Suit is not 
witbin exclusive jurisdiction of revenue Court.) 

(’42) 29 AIR 1942 Pat 493 (505): 21 Pat 397 (DB). 

(’42) 29 AIR 1942 Lah 217 (223) : ILR (1943) Lab 
191 (FB). (For determining question of jurisdiction 
nature of suit must be decided on basis of averments 
in plaint and not on basis of defence.) 

(’40) 27 AIR 1940 Nag 402 (403) : I L R (1941> 
Nag 107. (The nature, and not the merits, of the 
claim determines the question of jurisdiction.) 

(’36) 23 AIR 1936 Sind 179 (182) : 30 Sind L R 
104. (Do.) 

*(’22) 9 AIR 1922 Nag 10 (11,12): 18 Nag L R 121. 

(’35) 22 AIR 1935 All 422 (423). 

(’33) 20 AIR 1933 All 298 1298, 299). 

(’32) 19 AIR 1932 All 473 (4?4) (DB). 

(’32) 19 AIR 1932 All 460 (460) (DB). 

(’31) 18 AIR 1931 All 664 (665). 

(’31) 18 AIR 1931 All 663 (663) : 53 All 532. 

*(’30) 17 AIR 1930 All 193 (198):'52 All 501 (FB). 

*(’24)11 AIR 1924 All 652 (654) : 46 All 653 
(DB). (In determining jurisdiction it is the sub¬ 
stance of the relief 9ought and not the mere form 
in the plaint that must be looked to.) 

(’16) 3 AIIl 1916 All 343 (343). 

(T3) 20 Ind Cas 421 (422) (All). 
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be unfounded and in that case, the suit will be dismissed, not because the Court has no 
jurisdiction, but because the allegations on which it was based are found to be untrue. 3 
The question of maintainability of a suit is also governed by the same principles and 
must be dealt with on the footing of the allegations in the plaint being correct. If 
afterwards, the allegations are found to be not correct the suit is liable to be dismissed 
not on the ground that it is not maintainable but on its merits 

The illegality of the claim made in the plaint cannot take away the jurisdiction 
of the Court to entertain the suit, though it may be a ground of defence to the suit. 5 

See for further Notes, section G, section 15 and Note 18 on section 9G. 

High Court. — The High Courts of Allahabad, Lahore, Patna and Nagpur 
have no ordinary original jurisdiction while the other High Courts have both original and 
appellate jurisdiction. 

9. Local jurisdiction. — See Section 16. 

10. Personal jurisdiction. — See Section 20. 

11. Pecuniary jurisdiction. — See Sections 6 and 15. 

12. Valuation of plaint determines jurisdiction. — See Section 15. 

13. Appellate jurisdiction. — See Section 96. 

14. Jurisdiction of foreign Courts. — See Section 13. 

15. “Subject to the provisions herein contained.” — The following 

provisions of the Code may be referred to in this connection :_ 

Provisions absolutely barring suit. — Sections 10, 11 and 47 and O. 9, R. 9. 

Provisions operating as a provisional or conditional bar . — Sections S 3 si 
and 8G. ’ 

Special limitations as to suits against Government , minors, lunatics and 
chanties. — Sections 79, 80 , 92, 93 and Order 32 . 


tVlA Allo ! 6 ; ® U J£. S °L a C,V L l1 nature * — In Sheo Narain v. Town Area Pancliayat , l 
the Allahabad High Court observed that a suit between a subject and a branch of Local 

Self-Government is not a suit which deals with civil rights. Civil suits were defined as 
suits between subject and subject dealing with civil rights. Exception was taken to this 


•(,“11° All 524 (528) (DB). (Valuation in the 
plaint governs the jurisdiction.) 

(’81) 3 All 822 (824) (DB). 

(’80) 2 All 778 (780) (DB). 

}!£?{ Ca3 779 ( ?80 > (DB) (Bom). 

( 8o) 10 Bom 200 (202) (DB). (Jurisdiction does 
not depend upon result of the suit.) 

( 24) 11 AIR 1924 Cal 783 (785): 51 Cal 737 (DB1 
J.’J 7 ) 4 AIR 19l 7 Cal 637 (637): 43 Cal 144 
C70) 13 Suth W R 105 (105) (DB) 

(’32) 19 AIR 1932 Lah 67 (68). 

(’30) 17 AIR 1930 Lata 599 (599). 

(’23) 10 AIR 1923 Lah 284 (28*) (DB). 

(’12) 16 Ind Cas 865 (866) (DB) (Lah) 

(’90) 1890 Pun Re No. 52, P . 136 (137). (Merechange 
of nomenclature as to relief claimed cannot alter 
jurisdiction.) 

(’88) 1888 Pun Re No. 169, p. 447 (448) 

37) 24 AIR 1937 Mad 91 (01). ' ’ 

ofi 13 t 111 , 1 ? 2 . 6 Mad 37 ( 38 >* < Th * venue of a 
c^e , 8 decided by the nature of the claim and not 

nature of the defence set up). 

( 22) 9 AIR 1922 Mad 344 (347): 14 Mad 965 (DB). 


(Unless it is made fraudulently in order to give 
jurisdiction.) 

(’13) 20 Ind Cas 928 (930) : 9 Nag L It 112 (DB). 

(’26) 13 AIR 1926 Nag 71 (72) (DB). 

(’24) 11 AIR 1924 Nag 275 (277, 278) : 20 Nag 
L R 145. (Jurisdiction does not depend upon what 
the defendant states in the written statement.) 

(’17) 4 AIR 1917 Nag 25 (26). (The venue of a 
case is decided by the nature of the claim and not 
by the nature of the defence set up.) 

(’13) 19 Ind Cas 759 (763) : 9 Nag L R 54. 

(’22) 9 AIR 1922 Oudb 161 (1GI). 

(’22) 9 AIR 1922 Oudh 45 (46) : 2G Oudh Cas 297 

(’25) 12 AIR 1925 Rang 278 (278) (DB). 

<’ 2 5)J2 AI R 1925 Sind 324 (328): 18 SindLR 286 
(DB). (Jurisdiction is not ousted because decree is 
for amount exceeding pecuniary jurisdiction.) 

3. ( 22)9 AIR 1922 Nag 10 (11, 12): 18 NagLR 121. 

4. (’36) 23 AIR 1936 Pat 572 (575) (DB). 

5. (’33) 20 AIR 1933 Sind 29 (32): 26 Sind LR395. 

Note 16 

1. (’36) 23 AIR 1936 All 117 (117, 118) (DB). 
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observation in a later decision of the same High Court 2 in which it was held that this 
definition of a suit of a civil nature was neither exhaustive nor satisfactory. It was 
pointed out that there are many suits which a subject may maintain against the State 
which cannot be regarded as anything but civil suits within the meaning of S. 9. 
According to their Lordships it was not the status of the parties to the suit but the 
subject-matter of the suit which determines whether or not the suit is one of a civil 
nature. It is submitted with respect that this view is correct. 


And now, what is the characteristic of the subject-matter that will make a suit 
one of a civil nature ? A suit of a civil nature may be defined as a suit the object of 
which is the enforcement of a civil right or civil obligation. The word "civil” simply 
means “of or becoming a citizen." 3 So a suit brought for the enforcement of the rights 
or obligations of a person as a citizen of the State is a suit of a civil nature. The right 
or obligation may relate to another citizen or to the State itself. Hence a suit by or 
against the Government or a local authority like a municipality can be one of a civil 
nature. 4 5 But the rights and obligations must relate to the private lives of citizens. Political 
questions cannot be held to be coverod by the expression "civil rights’’. See Note 56. 

The distinction between a criminal proceeding and a civil suit is that while in the 
former the object of the proceeding is the punishment of a wrong, in the latter the 
object is the enforcement of a right. 6 

Rights which do not inhere in a person as a citizen of the State but exist only 
by virtue of his being a member of a caste or religious community are not civil rights. 
In other words, questions relating to casto or to religious rites or ceremonies or to social 
matters, are not questions relating to civil rights; 6 and a suit in which the principal 
question is one relating to caste or to religious rites and ceremonies, is not a suit of a 
civil nature. 7 

Rut, where the principal question in a suit is one of a civil nature and the 
adjudication on such question necessarily involves the determination of a caste question 
or a question relating to religious rites and ceremonies, the jurisdiction of the civil Court 
is not barred and the Courts have power to decide the caste question or questions relating 
to religious rites and ceremonies for the purpose of deciding the principal question of 
civil nature. 8 


17. Suits relating to rights in property—General.—The word property 
refers to all objects which can be owned by a person. The object owned may be a 


2. (’39)20 AIR 1939 All 391 (397) : ILK (1939) 
All 345 (DR). 

3. See Concise Oxford Dictionary. 

4 (’-10) 27 AIR 1940 Lali 451 (454). (Suit for in¬ 
junction restraining Municipality from demolishing 
building on ground t[ m t land under building is 
plaintiffs land and not that of Municipality— 
Civil Court’s jurisdiction is not barred.) 

5. Sulinond on 'I oris, Gtli Edition, 1924, 1’agc 1. 

6 . (’lOi 34 Horn 455 (458) (DB). 

< *00 > C JJom II C li (AC) 19n (20 n) (DB). 

See ills'* Not** \\> 

[But see ( 92) 10 Bom 281 (283) (DB).] 

7. (’39) 2G AIR 1939 Mad 102 (105) (Suit, in 
which pluintifls ask Court to prescribe set of rubrics 
to be foil.-wed at the time of worship is not main¬ 
tainable in Civil Courts.) 

(-30) 20 AIK 1939 Mad 757 (758) (DB). (Whethera 


particular deity is adorned with a particular orna¬ 
ment on a particular day is a matter of ritual and 
lias nothing to do with a civil right.) 

(’35) 22 AIR 1935 Nag 156 (162). (The right of 
conscience*, i o., the ri«bt of individual members of 
:i community to hold certain religious beliefs and 
opinions is of course a religious one and one that 
cannot be called in question or adjudicated upon in 
the Civil Court.) 

See also Notes 43. 48. 

8. (’77) 2 Mad G2 (65) : G Ind App 120 (PC). (6 
Mad 13 C R 449 referred to.) 

(’95) 19 Bom 507 (522). 

(’87) 11 Bom 534 (535). 

(*19) G AIR 1919 Low Bur 81 (91) : 9 Low Bur 
Rul 220 (FB). (In Low#*r Burma. Civil Courts 
have power to decide suits of a civil nature in 
which points of Buddhist Ecclesiastical law arise.) 

Also see Notos 43, 44 and 46. 
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tangible one, whether moveable or immovable or may be an intangible one, as for 
instance, patents, copyrights, trademarks, or rights of franchise, rights of fishery, rights 
of ferry, hats and the like . 1 Suits relating to such prop erty are suits of a civil nature.? 
For suits of this nature, see the undermentioned cases . 3 Where the plaintiff has no 
interest in any property but simply claims to perform certain duties, as where a joint 
trustee of a temple claims to enjoy the management and superintendence of a temple, 
the Civil Court cannot take cognizance of it . 4 

18. “Property,” meaning of. — See Note 17. 

19. Suits respecting temple and other religious property. — In the eye 
of law idols are property and the right to deal with such property must, in the event of 
dispute, be determined by a Civil Court . 1 The removal or alteration of namams (religious 
marks) in a temple is an interference with property in respect of which a suit will lie in 
a Civil Court . 2 So also a suit will lie in regard to land on which a monastery stands , 3 
or to recover possession of lands and religious manuscripts , 4 or to set aside a sale or 


mortgage of en dowed property. 5 

Note 17 

^Jl°U a nd’ s Jurisprudence, 3rd Edition, pp. 168, 

2. (’24) 11 AIR 1924 Pat. 795 (796) (DR). 

(’721 4 N W P H C R 146 (151) (DB). 

(’85) 7 All 140 (144, 145) (DB). (Suit to establish 
that the land is a part of the permanently settled 
estate.) 

(’73) 5 N W P H C R 8 (9) (DB). 

(’74) 6 N W P II C R 104 (112) (DB). 

(’02) 26 Bom 353 (358, 359) (DB). (Section 9 of 
the Specific Relief Act.) 

(’32) 19 AIR 1932 Cal 117 (117) (DB). (Suit for 

passing a scheme in respect of a private debutter 
estate.) 

( 05) 32 Cal 479 (481) (DB). (Suit for maintenance 
u an 1 legitimate child notwitbstandig an order of 

. 1 b ® Magistrate refusing to grant maintenance lies.) 

(’97) 1 Cal W N 447 (448) (DB). 

}*®°) i 7 Cal 590 (602, 604) : 17 Ind App 40 (PC). 

( 81) 7 Cal 437 (441) (DB). (Suit for declaration of 
title to rent-bearing land.) 

(’29) 16 AIR 1929 Lab 85 (85). 

('23) 10 AIR 1923 Lah 500 (501) : 4 Lab 195 (DB). 
(Suit to establish the plaintiff’s right to a share in 
an occupancy tenure.) 

( ? a 1) 8 . AIK 1921 Lab 157 ( 159 > : 2 hah 73 (L>B). 
(Suit for partition of abadi land.) 

(’17)4 AIR 1917 Lah 231 (231) : 1917 Pun Re 
No. 74. (Suit by water carrier for due 3 under the 
condition of wajib-ul-urz.) 

(’15) 2 AIR 1915 Lah 295 (296) : 1915 Pun Re 
No. 44. (Suit for joint possession of ahamilat.) 

(’07) 1907 Pun Re No. 41, p. 175. (Suit on bond 
given for arrears of rent.) 

(’83) 1883 Pun Re No. 26, p. 80. (Suit for value 
of ornaments alleged to have been stolen by 
defendant.) 

3. Suits relating to rights of fishery : 

(’ll) 1 AIR 1914 P C 18 : 41 Ind App 221 • 

Cal 489 (PC). 

(’92) 19 Cal 544 (FB). 

Suits relating to rights of ferry : 

(’92) 19 Cal 253 : 19 Ind App 48 (PC). 

Suits relating to hats or markets : 

(’07) 29 All 683 (G85) (DB). (Suit for declaration of 


right to receive fees as “ cboudhris ” of certain 
bazar—Suit held not maintainable.) 

(’97) 29 All 740 (DB). 

(’20) 7 AIR 1920 Cal 255 : 47 Cal 1079 (DB). 

(’90) 17 Cal 458 (DB). 

1^80) 5 Cal 7 (FB). 

Suits relating to ■pre-emption : 

t’86) 8 All 102 (FB). 

(’85) 7 All 720. 

(’84) 6 All 455 (DR). 

(’84) 6 All 423 (DR). 

(T6) 3 AIR 191G Oudh 320. 

Suits respecting liability to land revenue : 

(’85) 7 All 140 (145) (DR). 

(*93) 10 Mad 479 (DB). 

Miscellaneous : 

(’42) 29 AIR 1942 All 320 (323) : I L It (1912) 
All 821 (DB). (Suit for declaration and injunction 
regarding birt jajmani is suit of civil nature.) 

(’03) 30 Cal 6L9 (622). (Suit to set aside sale under 
Public Demands Recovery Act lies in Civil Court.) 

(’84) 7 Mad 301 (301) (DB). (Suit to recover 
money lent for gambling lies, if the gambling is 
not prohibited by law.) 

(’21) 8 AIR 1921 All 316 (318) : 43 All 20 (DB). 
(I’ragwal’s Hug — Imitation of .— Diversion of 
pilgrim'8 custom thereby — Actionuble.) 

(’83)9 Cal 75 (79) (DB). (Suit to restrain defendant 
from using bathing ghat for purposes of trade.) 

4. (’97) 19 All 428 (433). 

Note 19 

1. t (’82) 4 Mad 315 (316) (DR). 

(’ll) 21 Mad L Jour 1027 (1030) (DR), (Right of 
worship is a civil right.) 

(’89) 13 Bom 548 (550) (DR). 

*(’94) 21 Cal 1G3 (469) (DU). 

(’77) 3 Cal 390(391). (Suit for damages for refusing 
to deliver an idol.) 

(1865) 4 Sutli W It 79 (80) (DR). (Suit for removal 
of idol.) 

2. t (’07) 30 Mad 158 (166) (DR). 

3. (’14) 1 AIR 1914 Upp Bur 6 (7) : 1 Upp Rm 

Itul 183. 1 1 

4. (14) 1 AIR 1914 Low Bur 17s (17 k ) • s Low 
Bur Rul 145 (DR). 

5. (’83) 5 All 197 (500) (DR). 
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20. Suits for damages for civil wrongs and for breaches of contract- 
—Such suits ace clearly suits of a civil nature and cognizable by Civil Courts. 

21. Right to specific relief. — A right to specific relief such as a right to a 
declaration or injunction or to the specific performance of a contract, is a civil right and 
a suit for such relief is a suit of a civil nature entertainable by a civil Court. British 
Indian Courts have no power under the Code, apart from S. 42 of the Specific Belief Act, 
to grant a merely, declaratory decree without any further relief. 1 

22. Other common law rights. — A suit in respect of a right given by the 
common law is also a suit in respect of a civil right and is therefore of a civil nature. 
Thus, the right of franchise is a common law .right. 1 Similarly, the raght to lawfully use 
a public highway, 2 or to kill one's own cattle, 3 or to hoist the flag of a saint, 4 is a right 
of a civil nature. See Notes 23 to 28 below. 

23. Right of worship. — A right of worship is a civil right 1 and a suit to 
establish such a right 2 and to restrain persons from interfering therewith 3 is a suit of a 


Note 21 

1. (M3) 47 Cal \V N 408 (412) (DB). (But where a 
decree has the effect of giving present relief a 
well, the power to make it will be governed by the 
general provisions of C. 1*. Code, (e. g.) S. 9 or 
O. 7, R. 7. of the Code and not by S. 42 of the 
Specific Relief Act.) 

t’31) 18 AIK 1931 All 83 (84) : 53 All 316 (DB). 

Note 22 

1. See Note 27 below. 

2. (’97) 24 Cal 524 (52G) (DB). 

(’95) 22 Cal 551 (558) (DB). 

(’01) 31 Cal 839 (846) (DB). 

t (’ 4 >s) 15 Cal 460 (467) (FB). 

(1871) 7 Q B 47 (52, 55), Vestry of St .MaryNewington 
v. Jacobs. 

3. *(*08) 30 All 1*1 (1H7, 188) (DB). 

(’29) 16 AIR 1929 All 339 (340) (DB). 

*(’30) 17 AIR 1930 All 753 (756) (DIi). 

(’14) 1 A 1 R 1914 Oudh 286 (288) : 17 Oudh Cas 
351. 

4. (’10) 7 All J, Jour 830 (832). 

Note 23 

1. (’01) 11 Mad I, Jour 215 (22G) (DB). 

(’39) 26 AIR 1939 Mad 102 (106). 

( 83) 7 Bom 323 (329) (DB). 

(’94) 21 Cal 463 (469) (DB). (Suit by some of the 
members of a religious fraternity to establish the 
right to enter the prayer hall und perform their 
prayers and other rights and also for possession of 
the prayer hall.) 

(81) 7 Cal 694 (697) (DB). (People can erect on 
I heir own property places of worship and perform 
worship.) 

(’33) 20 AIR 1933 Mad 726 (727). 

*(’17) 1 AIR 1917 Mad 868 (H69). 

<10; 5 Ind Cas 57 (57) (DB) (Mad). (Right of entry 
in a temple for worship is ft civil right.) 

(’07) 30 Mad 158 (165) (DB). 

(’09) 19 Mad L Jour 743 (746) (DB). (But that 
right can be exercised during hours of public 
worship.) 

*(’90) 13 Mad 293 (297) (DB). 


(’83) 6 Mad 203 (214) (FB). 

(’82) 5 Mad 304 (308, 309) (DB). (People can erect 
oi their on property places of worship and per¬ 
form-worship.) 

(’78) 2 Mad 143 (145) (DB). (Do.) 

[See (’39) 26 AIR 1939 Mad 757 (760) (DB). 
(Claim by temple archakas to prostrate twice 
before deity during service—Trustees forbidding 
archakas to prostrate more than once on pain of 
dismissal—Suit by archakas maintainable.)) 

2. t (’17) 4 AIR 1917 Mad 903 (904) (DB). 

*(’09) 33 Bom 387 (391). (Right to have worship 

performed by others.) 

(’91) 13 All 419 (422, 429, 430) (FB). 

(’90) 12 All 494 (501, 505) (FB). 

(’85) 7 All 461 (474) (FB). (Right of Mahomedan 
to use mosque.) 

*(’20) 7 AIR 1920 Bom l.> (18) : 44 Bom 410 (DB). 
(’77) 3 Cal 390 (391). (Suit for damages for refus¬ 
ing to deliver idol for worship.) 

(10) 20 Mad Ij Jour 530 (533) (DB). (Suit for a 
declaration of a right to recite stotrams in a 
temple.) 

(’83) 6 Mad 151 (153) (DB). 

(’92) 15 Mad 355 (356) (DB). (Suit will not lie for 
an injunction to restrain certain Mnhomedans 
from reading the kutbah in their mosque.) 

3. t (’25) 12 AIR 1925 Bom 209 (209, 210) (DB). 
*(’85)7 All 178 (182, 184) (FB). (Right to enter 

mosque.) 

( 80) 3 All 636 (641). 

(’81) 7 Cal 767 (770) (DB). (Object of worship may 
be prevented from being removed.) 

(1900) 23 Mad 298 (304) (DB). 

(’88) 11 Mad 450 (452) (DB). (Right to give a 
crown and water at a religious festival.) 

(’97) S A No. 1811 of 1877, cited in 30 Mad 158 
(165) (Courts will also prevent the introduction 
of idol or other objects which would interfere with 
the form of worship for which the temple is 
dedicated.) 

(’87) S A No. 773 of 1887, cited in 30 Mad 158 
(165). (Do.) 

(’58) S A No. 94 of 1858, cited in 30 Mad 158(165). 
(Do.) 
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civil nature. There may be ail exclusive right of worship in a class of persons in a 
particular temple or in a particular part of a temple and a suit will lie to restrain a rival 
class of persons from joining in such worship. 4 Thus, where a temple is reserved for 
worshippers of a particular caste of persons, the Courts will protect their right by 
restraining persons of inferior or rival caste from being allowed into the temple. 5 But a 
sect of Christians cannot sue for partition of a church building for purposes of exclusive 
worship by the sect. 6 Nor will a suit lie to compel the hereditary priests of a temple to take 
out certain ornaments from the temple treasury and to adorn the image on festive days, 7 
or to compel the custodians of the idol to locate it in a certain temple instead of in another 
temple. 8 So also, a suit will not lie to declare the rights of persons to stand in a particular 
row of the congregation, or to prescribe the modes of worship, prayers and religious 
precedence where no question of civil rights really arises. 0 

24. Right relating to religious and other processions. — Persons of 
whatever sect are entitled to conduct religious processions through public streets so that 
they do not interfere with the ordinary use of such streets by the public and subject to 
such directions as the Magistrates may lawfully give to prevent obstructions of the 
thoroughfare or breach of the public peace. 1 A suit for a declaration of right to such a 
procession lies in a Civil Court. 3 This view has been upheld by the Privy Council 
in Saiyid Manzur Hasan v. Saiyid Muhammad Zaman , 3 in which their Lordships 
nave held that persons have a right to conduct a religious procession with its appropriate 
observances along a highway. The worshippers in a mosque or temple which abuts on a 
high road cannot compel the processionists to intermit their worship while passing the 
mosque or temple on the ground that there was continuous worship there. 4 But a 
permanent arrangement validly come to between rival communities regulating their 
method of taking out religious processions will be upheld and enforced by Court of law. 5 

25. Right of burial. — The right of burial is a civil right and an interference 
with the right of reciting prayers in connection with such burial is an invasion of the? 
civil right, in respect of which a civil suit would lie. 1 


(’30) 17 AIR 1030 Mad 701 (703) : 53 Mad 761 

(DB). 

(’10)6 AIR 1010 Mad 67-1 (675) : 42 Mad *271 
(280,'281, 282) (FB). 

C16) 3 AIR 1916 Mad 503 (501) (DB). 

(’10) 20 Mad L Jour 119 (120) (DB). 

(’94) 17 Mad 37 (40, 41) (DB). (Suit for damages 
for obstructing procession with banners.) 

(’25) 12 AIR 1925 Oudb 656 (657). 

Also see Section 91 Note 3. 

2. (’07) 24 Cal 524 (526) (DB). 

*(’31) 13 AIR 1931 All 341 (346) : 53 All 484 
(DB). 

3. (’25) 12 AIR 1925 1» C 36 (36, 38) : 52 IndApp 
(>1 : 47 All 151 (PC). (Overruling 2 Bom 457 and 
18 Bom 693.) 

4. *(’83) 6 Mad 203 (217) (FB). 

5. (’29) 16 AIR 1929 All 519 (520) (DB). 

Note 25 

1. f (*07) 30 Mad 15 (16) (DB). 

(’02) 26 Bom 198 (200) (DB). 

(’94) 18 Bom 699 (702) (DB). 

( 30) 17 AIR 1930 Oudh 54 (54) : 5 Luck 489 
[But see (’30) 17 AIR 1930 Rang 143 (144) : 7 
Rang 603 (DB). (Co-religionists —Rival claims to 
possession and burial of corpse.)] 


4. ( 82) 5 Mad 313 (319) (DIJ). 

(’83) 7 Bom 323 (328) (DB). 

5. (’02) 12 Mad L Jour 355 (357) (DB). 

(’20) 7 AIR 1920 Low Bur 151 (153) (DB). (Exclu¬ 
sive right of persons of the Zoroastriun faith.) 

W.Wt8 MDB) 17 Mad - ,;il ( H0): 39 1050 

7. *(’80) 5 Bom 80 (82) (DB). 

8. See Note 48. 

9. (’39) 26 AIR 1939 Mad 102 (10G). 

Note 24 

\ *(’25) 12 AIR 1925 P C 36 (38) (PC) 
t (’82) 5 Mad 304 (309) (DB). 

(’03) 26 Mad 376 (382) (DB). 

^ (DB) 18 AIH 19yi A11 674 *° 7G * : 53 AU 830 
(’’21) 8 AIR 1921 All 146 (148) : 43 AU 692 (DB). 
(But a religious procession is not entitled by fre¬ 
quent stops in a public street to block passage in 
an unreasonable manner.) 

7 _ AIB 1920 Bom 15 ( 18 ) : 14 Dom 410 (DB). 

mn? ^ 1918 Boni 162 < 1G:i > : 42 Bom 438 

tyii). (No suit lies for declaration of right to pass 
/, a . l ®P8 public street accompanied by music.) 

< 10) 34 Bom 571 (574) (DB). 
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26. Right of person elected as director or chairman to act as such._ 

The right of a person elected as a director of a company to act in that capacity is a 
civil right and a suit will lie for an injunction restraining other directors from wrongfully 
excluding him from acting as a director. 1 Similarly, a suit will lie for a declaration that 
the removal by the Provincial Government of a person from the chairmanship of the 
District Board was illegal and for an injunction restraining interference with his work as 
a chairman. 2 

27. Right of franchise. — A right to vote is a civil right. A suit, therefore, 
for a declaration that the plaintiff is a qualified voter, 1 or for an injunction against the 
Chairman of a Municipality for his refusal to insert his name in the register of voters 
will lie. 2 Similarly, a suit for a declaration that the plaintiff has been duly elected 3 or 
that the election of the defendant is void 4 or that the votes obtained by the majority at 
a corporation meeting are invalid votes 0 is a suit of a civil nature. 

27a. Suit for dissolution of marriage. — A suit for dissolution of marriage 
is a suit of a civil nature. Where the parties are Hindus, a rule of Hindu law forbidding 
dissolution of marriage may be pleaded as bar to such a suit. But that itself is matter 
which has got to be decided by a Court and it is this authority to decide the point that 
really makes up the jurisdiction of the Court. Again whether the prohibition applies to 
the facts of a case is also a matter for investigation by the Court. 1 

28. Restitution of conjugal rights.—A suit for the enforcement of conjugal 
rights and duties is one of a civil nature and is entertainable by the Civil Courts. 1 In 
Moonshee Buzloar Rahim v. Sliuvisoonissar their Lordships of the Privy Council said as 
follows : 


Note 26 

1. (’2-1) 11 AIR 11)21 Cal 082 (08S): .31 Cal 01(3 (DB). 

2. (’ IS) 30 AIR 1043 Cal 50 (61, 62) (DR). 

Note 27 

1. (*21) 8 AIR 1021 Cal 83 (87) : 48 Cal 378 (D13). 
[See also (’3*2) 10 AIR 1932 Mad 100 (104, 105) 

(DB). (The Court has jurisdiction to entertain a 
suit by shareholders against the company in res¬ 
pect of an infringement of their individual rights 
as shareholders when the intorest of justice so 
requires; and a suit in substance to establish and 
enforce the right of a shareholder to exercise his 
votes is therefore maintainable at tbe instance of 
single shareholder.)] 

2. (’21) 8 AIR 1921 Cal 85 (87) : 48 Cal 378 (DB). 

3. (97) 24 Cal 107 (111) (DB). 

| See also (’36) 23 AIR 1036 Cal 424 (128) (DB). 
(A suit for declaration that a person’s nomination 
paper bad been illegally rejected and that defen¬ 
dants had not been elected us members of tbe 
Municipal Board can be entertained by tbe Civil 
Court.)] 

4. (’26) 13 AIR 1026 Mad 310 (320). 

5. ( -23) 10 AIR 1023 Bom 305 (316): 47 Bom 800. 
((Questions as to tbe validity of votes is not a 
question of internal management.) 

Note 27a 

1. ( 30) 26 AIR 1030 Cal 430 (432) (DB). 

Note 28 

1. *(’91) 13 All 126 (139) (DB). 

*(‘(J7) 11 Moo Ind App 551 (610, 615, GIG) (PC). 
(Maliomedan parties—Court may impose terms on 
husband; cruelty rendering it unsafe for tbe wife 


or husband’s gross failure to perform marriage 
obligations would disentitle husband to a decree.) 

097) 19 All 515 (516, 517) (DB). 

(’86) 8 All 78 (81) (DB). (Where husband is out of 
caste. Court may order wife’s return to husband 
conditionally on the latter’s obtaining restoration 
to caste.) 

(’72) 4 N W P H C R 109 (110) (DB). (Where 
Hindu husband and wife have been separate for 13 
years with mutual consent, husband ie not entitled 
to restitution of conjugal rights.) 

(’93) 17 Bom 400 (406) (DB). 

t(‘8G) 10 Bom 301 (310, 313) (DB). (Civil Courts 
have jurisdiction over conjugal rights as determined 
by Hindu law and cannot recognize any plea of 
justification other than a marital offence by com¬ 
plaining party.) 

(*7G) 1 Bom 164 (167) (DB). 

f (’01) 28 Cal 37 (44) (DB). (Suitable terms may 
however be imposed.) 

(’80) 5 Cal 500 (506) (DB). (Wife’s condonation of 
hasband's act of cruelty restores husband to his 
former conjugal rights.) 

(’24) 11 AIR 1924 Mad 49 (51) : 46 Mad 791 (DB). 
See also the following cases: 

(’98) 20 All 96 (97) (DB). (Jactitation of marriage.) 

(’92) 19 Cal 84 (91) (DB). (Wife justified in leaving 
husband when he so illtreats her as to endanger 
her personal safety.) 

(’26) 13 AIK 1926 Nag 488 (489) : 22 Nag L It 
134. (Pat marriage is not a simple contract that 

it can be declared invalid on the ground of fraud 
by one of tbe parties.) 

2. (’67) 11 Moo Iml App 551 (606) (PC). 
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“If the law which regulates the relation of the parties gives to one of them a right and that 
right be denied, the denial is a wrong; and unless the contrary be shown by authority or by strong 
arguments, it must be presumed that there must be a remedy in a Court of justice. 1 ’ 

The cause of action, in a suit for restitution of conjugal rights, consists in the 
■wife’s absenting herself from her husband’s house without his consent. 3 

28a. Right of person as member of club. — A suit lies in respect of the 
wrongful expulsion of a member from a social club. But a club is an autonomous 
institution and a Court of law will not lightly interfere with its action in expelling a 
member unless it has violated the recognized rules of procedure in that connection or 
those of natural justice. 1 

29. Rights under contract.' — Such rights are civil rights enforceable bv suits 
in Civil Courts. See Notes 30 to 34 below. 

30. Suit for, or on, accounts. — A suit for an account is a special form of 
suit. It does not mean every case in which accounts have to he looked into in order to 
ascertain the correctness or otherwise of the amount claimed by the plaintiff. 1 A suit for 
an account only lies when the defendant is liable to account to the plaintiff. There must 
be something more than a mere relationship of debtor and creditor. The defendant must 
stand in some other relation to the plaintiff, such a* that of agent or bailee? or receiver 
or trustee or partner or mortgagee. 2 

31. Suits for contribution. — The right of contribution is founded on and is 
controlled by the principles of justice, equity and good conscience. It does not arise from 
contract. Every joint debtor who has been compelled to pay more than his share of the 
common debt has the right of contribution from each of his co-debtors. 1 This principle 
has been embodied in S. 43 of the Contract Act. As to suits for contribution between 
joint tort-feasors, see the undermentioned cases. 2 

32. Suits relating to partnership. — As to the rights and liabilities of 
partners and the suits based thereon, see the Indian Partnership Act (IX of 1932). 

33 & 34. Cosharers. — See Note 31. 


3. (’94) 18 Bom 31G (318) (DB). (Jurisdiction in 
the Court in which the husband’s house is situate 
from where the wife absents herself.) 

( 94) 18 Bom 327 (331) (DB). (Decree for restitution 
of conjugal rights against wife — Wife applying for 
satisfaction — Desertion second time will give a 
fresh cause of action.) 

Note 28a 

1. (’39) 26 AIR 1939 Bom 35 (37). 

Note 30 

1. (’05) 28 Mad 394 (395) (DB). 

2. (’81) 1881 Pun Re No. 122, page 294 (295). 

Note 31 

1. (’39) 26 AIR 1939 Mad 508 (508). (One part¬ 
ner paying whole decretal amount can claim con¬ 
tribution by suit against others.) 

(’15) 2 AIR 1915 Cal 278 (279) (DB). (Payment by 
person not liable to pay the debt—Cannot file a 
suit for contribution against debtors.) 

*(’15) 2 AIR 1915 Cal 334 (330) (DB). 

COG) 4 Cal L Jour 555 (557) (DB). 


(’04) 31 Cal 95 (104) (DB). 

(’02) 6 Cal W N 583 (584, 585) (DB). 

(’33) 20 AIR 1933 Mad 755 (756). 

(’01) 24 Mad 85 (93) (DB). 

Also see Section 102 Note 6. 

2. f (’94) 17 Mad 78 (79) (DB). (One tort-feasor 
cannot recover contribution from another.) 

(’10) 32 All 585 (588) (DB). (Contribution for costs 
against co-defendant.) 

(’97) 19 All 462 (464) (DB). (Contribution for costs 
against co-defendant—Co-defendant being inde¬ 
pendent in bis defence from that of the other.) 
(’87) 0 All 221 (224) (DB). 

(’10) 37 Cal 559 (572) (DB). 

+ (’01) 5 Cal W N 393 (398) (DB). 

(’97) 24 Cal 330 (334) (DB). 

(’94) 21 Cal 496 (504) : 21 Ind App 26 (PC) 

(’86) 13 Cal 300 (303, 304) (DB) 

(’80) 5 Cal 720 (725) (DB). 

(’70) 14 Suth W R 70 (71) (DB). (Contribution 
for costs against co-defendant.) 

(’07) 7 Suth W U 381 (335) (FJJ). 
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35. Suit for office. — An office is a position which has some duties attached 
to it. 1 The existence of an office therefore involves the existence of some duties to be 
performed by the holder of the office 2 and which are enforceable by law, custom or 
usage. 3 In the absence of any such duties there can be no office for which a suit will 
lie in a civil Court. 4 Thus, where a Muhammadan sued for possession of an alleged 
hereditary religious office, the functions of which were the digging up and burying a pot, 
distributing sherbet, collecting money and distributing a small portion thereof, it was 
held that the duties or functions referred to were not recognized by Muhammadan law 
as necessary or proper to be performed in connection with the religion of Islam and 
that the suit was not one for any religious office. 5 Similarly, a Gayaival Gaddi is not an 
office inasmuch as the Gayawal (person who ministers to pilgrims visiting Gaya) has no 
duties which any one can compel him to perform. 6 

The explanation to the section enacts that a suit in which a right to an office 
is in question is a suit of a civil nature. 7 And this is so notwithstanding that such right 
may depend entirely on a decision of questions as to religious rites or ceremonies or as 
to the tenets of the followers of a creed and the usage they have accepted as established 
for the regulation of their rights inter se. 8 

Where the secular and religious duties of a mahant are interdependent and 
inseparably blended and the two capacities are closely intermingled so that a proper 
and efficient discharge of the one depends on the control of the other, the Civil Court 
has. in a lit case and if need be, jurisdiction to remove the mahant not only from his 


Note 35 

1. See the Concise Oxford Dictionary. 

2. *(’lf>) 3 AIR 1910 Mad 379 (380)*(DB). 

(’09) 32 Mad 291 (297, 298) (DB). 

(’31) 18 AIR 1931 Bom 273 (274, 275)(DB). (Kul- 
karni receiving voluntary payments at village fairs 
—No functions to perform—There is no office.) 
(’28) 15 AIR 1928 Mad 377 (378) (DI3). 

(’27) 14 AIR 1927 Mad 131 (130). 
f (’10) 0 AIR 1919 Mad 1026 (1028) (DB). 

Cl7) 4 AIR 1917 l'at37 (40): 2 Bat L dour 703(DB). 

3. (’39) 26 AIR 1939 Mad 886 (886, 887) : ILll 
(1940) Mad 40 (DB). 

(17) 1 AIR 1917 l’at 37(39,40):2 PatLJour705(DB). 

4. (’39) 26 AIR 1939 Mad 830 (887): ILR (1940) 
Mad 40 (DB). (A right to lend a horse on a par¬ 
ticular festival in a temple whenever that festival 
is performed, cannot be held to be a right to an 
office, when there is no compellable duty on the 
part of the claimant.) 

(TO) 32 All 527 (538, 540) (DB). (Right to hold 
Kamlila pageant in the streets of Benares—No ob¬ 
ligation to organise or carry it on—Not an office.) 
(’95) 28 Mad 23 (25) (DB). (Claim in respect of re¬ 
ligions ceremonies without any claim to any office 
or emolument.) 

(’90) 19 Mud G2 (G 4) (DI3). (The duty must be en¬ 
forceable at law.) 

(’99) 9 Mad I. Jour 355 (358) (DB). (Right to 
recite prabandlmms during worship in a temple 
held not “office" ns tliere was no duty.) 

5. (TO) 3 AIR 1910 Mud .379 (381) (DB). 

6. (T7) 4 AIR 1917 Pul 37 (39) : 2 Pat L Jour 
705 (DI3). 

7. (’84) 8 Bom 25 (20,27) (DB). (Vatandar office 
under Bombav Vatandnrs Act.) 

(’39) 26 AIR 1939 Mad 102 (10G). (Right to per¬ 


form religious office to which obligations and 
emoluments nre attached is a civil right.) 

(’21) 8 AIR 1921 Bom 209 (210): 45 Rora 234 (DB). 
(’20) 7 AIR 1920 Bom 98 (99): 44 Bom 733 (DB). 

(Vatandar barber’s office.) 

(T2) 36 Bom 94 (103) (DI3). 

(’94) 18 Bom 516 (519) (DB). (Vatandar office 
under Bombay Vatandars Act.) 

(’92) 16 Bom 231 (283) (DB). (Whether plaintiff 
is "Ayya" of a math.) 

(’89) 13 Bom 548 (550, 551) (DB). 

(’85) 9 Bom 25 (26) (DB). (Vatandar office under 
Bombav Vatandars Act.) 

(’77) 1 Bom 531 (536) (DB). (Office of Patil under 
Bombay Act XI of 1843.) 

(’74) 11 Bom H C R 232 (237) (DB) (Do). 

(’70) 7 Bom HCR(A C) 72 (74) (DB) (Do.) 

(’65) 1 Bom HCR 12 (13). 

(’21) 8 AIR 1921 Cal 328 (329) (DB). (There is 
nothing to prevent Civil Courts from determining 
the question, whether a pujari has been removed 
from bis office on valid grounds.) 

(’09) 4 Ind Cus 894 (895) (DB) (Lab). 

(’88) 11 Mad 450 (452) (DB). 

(’76) 1 Mad 356 (358) (DB). (Office of mirasi of 
dancing girls.) 

(TG) 3 AIR 1916 Pat 215 (215) : 1 Fat L Jour 
381 (DB). 

8 . f (’82) 5 Mad 313 (318, 319) (DB). 

(’ll) 21 Mad Tj Jour 730 (734, 738, 739) (DB). 
(■‘Dharmakarta," meaning — Declaration as to 
performance of duties of office.) 

(’09) 33 Bom 387 (391). 

(’09) 4 Ind Cas 894 (894) (DB) (Lab). (Right to 
pujariship of temple.) 

(’09) 3 Ind Cas 881 (883) : 32 Mad 291 (DB). 

(’99) 9 Mad L Jour 355 (361) (DB). 
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secular but also from the religious office. 9 Thus, where a mahant of a temple acting in 
two distinct capacities, as the spiritual head of the endowment and as the trustee and 
manager of the properties and temporal affairs of the temple, contended that the Civil 
Court had jurisdiction over his latter capacity only and that it had no power to pass any 
orders affecting his spiritual position, their Lordships of* the Privy Council, 10 while 
overruling the contention, observed as follows : 

“The office in this case.is connected with an endowment which has 

valuable properties and is associated with the control of extensive funds. Even if 
the two capacities of the office can be separated and the m^hantship on its spiritual 
side regarded as purely an office or dignity, there is no doubt that the office is 
of such a nature that a suit relating to it must fall within the purview of the 
Explanation to S. 9, Civil Procedure Code, as being a suit of a civil nature lying 
within the competence of a Civil Court, notwithstanding that the functions of such 
office are associated with religious rites or ceremonies.” 

It is not essential that the office need be one which brings in any profit to those 
claiming it 11 or one to which any fees or emoluments are attached as of right, 12 and 
this is so whether the office is a secular or a religious one. Thus, a suit will lie for the 
establishment of the hereditary office of a musician to a satra even if no emoluments 
are attached to it. 13 Similarly, a suit for a declaration of a right to be a shebait of 
a particular worship, 14 or a suit to determine who are fit or proper persons to be 
dharmakartas or trustees of a temple, 15 or a suit for a share in the management of an 
endowment, 16 will lie, though no fees or emoluments are attached to the office as of right. 
But, though a right to an honorary office to which no remuneration is attached, such as 
that of a secretary of an association, is a civil right, a suit for a declaration that the 
plaintiff’s dismissal from such office is not justified will not lie where his continuance 
in office depends upon rules which the society has power to alter at any moment. The 
reason is that the plaintiff in such a case cannot be said to have any legal character 

within the meaning of s. 42 of the Specific Relief Act, so as to maintain a suit for a 

declaration of his right in a Civil Court. 17 

There is no conflict of opinion on the question whether a suit for an office to 
which no fees or emoluments are attached is a suit of a civil nature. An examination of 
the cases in which claims to such an office have been held not to be maintainable will 
show that the claims are not for any office at all, there being no duties attached thereto 

which the plaintiff was under an enforceable obligation to perforin. 18 The decisions, 

therefore, are in accordance with principle and there is no necessity to make a distinction 
for the purpose of reconciling the supposed conflict, between an office attached to a 
Vlacc and a merely personal office. 19 Further, the adoption of such a distinction would 
introduce a limitation into the words of the section by making the word "office” mean 


9. (’40) 27 AIR 1940 P C 24 (29): 67 Ind App 32: 
ILR (1940) 1 Cal 260 : ILR (1940) Kar PC 47 
(PC). 

10. (’40) 27 AIR 1940 I» C 24 (29):67Ind App 32: 
ILR (1940) 1 Cal 260 : ILR (1940) Kar PC 47 
(PC). 

H. (’88) 15 Cal 159 (162) (DR). 

12. (*89) 13 Rom 429 (433) (DR). 

(’37) 24 AIR 1937 Mad 403 (404). (Claim to lead 
horse and hold kalasam—Emoluments not at¬ 
tached—Still it is an office.) 

(’27) 14 AIR 1927 Cal 783 (785): 54 Cal 614 (DR). 

13. (’88) 15 Cal 159 (162) (DR). 


14. (1900) 27 Cal 30 (32) (DR). 

15. (1863) 1 Mad II C R 301 (307, 308) (DR). 

(’ll) 21 Mad L Jour 730 (736, 738) (DR). (Declara¬ 
tion as to ri^ht to perform the duties of an office ) 

16. (’87) 11 Rom 185 (194). 

17. (’15) 2 AIR 1915 All 197 (197, 198) : 37 \11 
313 (316) (I>B). 

18. See cases under loot-note (4). 

19. Sec the following cates in which the suv- 
j)oscd conflict is assumed to exist : 

(’10) 6 Ind Cas 864 (866) (DR) (Cal). 

(*26) 13 AIR 1926 Rom 161 (162, 163) : 50 Bom 
148 (DB). 

(’27) 14 AIR 1927 Cal 783 (785): 54 Cal 014(DB). 
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“office^ to which fees or emoluments are attached as of right or which is attached to a 
place.” It is submitted, therefore, that the distinction sought to be drawn as furnishing 
a test for the maintainability of a suit for a religious office cannot be accepted as correct. 

There is a conflict of opinion as to whether a hereditary priest of a family or class 
of persons can, by suit, compel such persons to accept his ministrations. The Bombay 
High Court held in the undermentioned cases 20 that he can do so, the reason being that, 
by Hindu law, such a right is regarded as a vritti ranking among hereditary rights of 
immovable property. The Allahabad, 21 Calcutta, 22 Madras 23 and Patna 24 High Courts 
have, on the other hand,%held that there is no such right in law and that in the absence 
of proof of a custom establishing such right, it is not enforceable in a Court of law. The 
basis of their view is that Courts can exercise no control over the faith and conscience of 
& yci]man who refuses to resort to a particular priest, that it is the personal right of 
every person to choose his own priest and that there is no law to limit the exercise of 
this right. -0 There being no legal obligation on a person to resort only to a particular 
priest, there is no corresponding legal right in the priest which he can enforce by suit. 
The Bombay decisions referred to above were pronounced before the enactment of the 
Invalidation of Hindu Ceremonial Emoluments Act (Bombay Act No. XI of 1926), under 
S. l of which it is now expressly provided that no person shall be entitled to claim, as a 
matter of right, any ceremonial emoluments from any Hindu who does not call in the 
services of the person claiming those emoluments. So, the law is now settled in all the 
Provinces that a suit of the kind in question here is not cognizable by Civil Courts. 

36. Suit for secular office. — See Note 3-5. 

37. Suit for religious office to which fees are appurtenant as of right. — See Note 35. 

38. Suit for fees attached .to religious office. — Fees or emoluments 
attached to an office are sums of money which, by stipulation, or by custom, the holder of 
an office is entitled to claim as of right on the performance of the services. Such fees or 
emoluments can bo recovered by suit in the following cases : 

(1) When the services arc actually performed, from the yajman or the person for 

whom they are performed. 1 

(2) Where the services are not performed, from an usurper of the office who has 

received such fees, 2 


20. t (’12) 30 Bom 94(100.103) (DB). (Civil Court 
is competent to entertain a claim for a hereditary 
office of a family priest.) 

( •21) 8 AIR 1921 Bom 209 (210) : 15 Bom 234 
(1413). (Injunction claimed was however refused on 
the ground of long delay.) 

(’80) 3 liom 9 (11) (14B). (Village priest.) 

| See (’80) 3 Bom 232 (234) (DB). (Village Joabi can 
sue intruder in office for fees.)l 
[ See also (’07) 3 Nag L U 47 (48, 19) (Do.)) 

21. (’67) 2 Agra 80 (80) (DB). 

22. Id'10) G Ind Cus 864 (867, S68) (DB) (Cal). 
(1852) Beng S D A 39S (399, 400) (FB).(Cited in 6 

Ind Cus 861 (Cal).) 

(’71) 15 Suth W It 531 (533) (DB). 

(’68) 10 Suth W It 114 (11 1) (DB). 

(’66) 5 Suth W li 224 (225) (DB). 

(1 8 (J 2 ) 1 Hay 365. 

23. CHI) 7 Mad 124 (127. 428) (DI3). 

24. (16) 3 AIR 1916 Bat 215 (216): 1 Bat B Jour 
381 (DB). 


(’19) 6 AIR 1919 Bat 312 (313) (DB). 

25. (’29) 16 AIR 1929 Pat 103 (107):8 Bat 677(DB). 

Note 38 

1. (’71) 6 Mad H C R 449 (451) (DB). 

(’97) 7 Mad L Jour 23 (25) (DI3). 

2. (’42) 1912 Nag L Jour 413 (444).(Correctness of 
decision in 8 N L It 133 that the yajman isequally 
liable with the intruder himself doubted.) 

*(’79) 2 Mad G2 (65) : 6 Ind App 120 (PC). 

(’90) 17 Cal 906(909, 910)(DB). (Claim for offer¬ 
ings made out of temple funds.) 

(’20) 7 AIR 1920 Bom 98 (99): 44 Bom 733 (DB). 

(Claim by vatandar barbers against usurper.) 

( 97) 21 Bom 821 (822) (DB). (Village Joshi.) 
(’79) 3 Bom 232 (233) (D13). (Right of Vatandar 
Joshi to recover pecuniary damages from usurper.) 

( 74) 11 Bom II C R 6 (8, 9, 10) (DB). 

(’09) 6 Bom H C R (A C) 250 (253) (DB). 
f(’2S) 15 AIR 1928 Nag 150 (151). (Vatandar Joshi 
in Central Brovinces proper caD sue for his dues.) 
(’07) 3 Nag T, R 47 (48). 
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Such fees would have been recoverable from the yajman also according to certain 
old Bombay decisions. 3 As seen in Note 35 these decisions are now no longer law and it is 
settled law in every Province that a yajman is not compellable to accept the ministrations 
of any priest. 4 


A right to offer ministrations to pilgrims visiting a particular place and to receive 
the offerings that they may make is a right in property and a suit for declaration of such 
right or for an injunction restraining another person from interfering with such right will 
lie. 5 But no suit will lie for the recovery of a gratuity or voluntary offering, 6 or for 
damages against any person for failing to make an offering where there is no duty to make 
it.* Nor can a person lay a claim to the voluntary offerings made to a usurper of his 
office under circumstances showing that the offerings were made to him in his personal 
capacity. 8 Where, however, voluntary offerings have been contributed to a temple or a 
fund, they become part of the temple property or fund and any person entitled to share in 
it either in right of property in the place or of an office attached to it can maintain a suit 
in respect thereof. 9 Again, where there is a long and uninterrupted usage or an agreement 
between the sharers to share the voluntary offerings in a particular manner, such usage 
or agreement can be enforced between them. 10 Similarly, where several persons have a 


3. (’92) 16 Bom 281 (283) (DB). (Suit by Ayya of 
math for fees from member of caste for failing to 
invite him for marriage.) 

+ (’79) 3 Bom 9 (10, 11) (DB). 

4. (’42) 1942 Nag L Jour 443 (444). (Correctness of 
decision in 8 NLR 133 that the yajman is equally 
liable with the intruder himself doubted.) 

(’13) 35 All 412 (418) (FBI. 

(’08) 11 Oudh Cas 212 216) (DB). 

(’17) 4 AIR 1917 All 115 (116) : 39 All 196 (DB). 

+ ('29)16 AIR 1929 Pat 103 (106.107):8 Pat677(DB). 

5. (’42) 29 AIR 1942 All 320 (323):ILR (1942) All 
821 (DB). (Birt Jajmani right and manbrit — 
Distinction — Right to Birt Jajmani is right in pro¬ 
perty. AIR 1921 All 374 : 43 All 159 distinguished.) 

(’89) 13 Bom 548 (550) (DB). 

(DB) 8 AI ^ 1921 A)l 316 1311 ' 318 ) : 43 A11 20 
(’25) 12 AIR 1925 Bom 209 (209. 210) (DB). 

[See also (’17) 4 AIR 1917 All 115 (116) : 39 All 
196 (DB). (Right io receive dues from funerais is 
an existing right in iinmovab’c pr ipeny.) 

( 84) 10 Cal 73 (73) (DB). (Funeral ceremonies.) 

(’2 4) 11 AIR 1924 Oudh 252 (255) : 27 Oudh cas 
11 *1 | I ) J . 

6 . (’07) 29 All 683 (684, 685) (DB). (Dues paid by 

baqqals and shopkeepers to cbowdbries ol 
bazars.) 

*(’09) 33 Bom 278 (292) (DB). 

(’21)8 AIR 1921 All 374 (370, 377):43 All 159 (DB) 
(’69) 1NWPHCU 291 |2«2) (DB) ' ' 

(’86) 10 Bom 661 (663) (DB). 
t( 78) 2 Bom 470 (473) (DB). 

(’10) 0 Ind Cas 175 (176) (DB) (Cal). 

(’*i8) 10 Suth W It 457 1458) (DB). 

(’28) 15 AIR 1928 Mad 851 (852) (DB) 

*( 82) 5 Mad 313 (319) (DB). 

(’02) 5 Oudh Cue 225 (226) 

7. (’19) 6 AIR 1919 Mad 396 (397) (DB) 

('82) 6 Bom 122 (123) (DB). 

8. (’ll) 10 Ind Cos 41 (43) (DB) (Cal). 

(*16)3 AIR 1916 I'al 215(216):! Pat L Jour 381 (DB) 


(’13) 35 All 412 (418) (FB). (Offerings made in¬ 
dividually to a member of Maha Brahuian family 
are not divisible among other members.) 

(’69) 6 Bom H C R 250 (253) (DB). 

(’99) 26 Cal 356 (358) (DB). 

(DB)« AIR 1929 1>at 103 ’ * 107 ’ 10S ^ : 8 Pat 077 

9. (’65) 3 Suth W R 33 (33) (DB). 

(’10) 20 Mad L Jour 530 (533) (DB). 

(’23) 10 AIR 1923 All 425 (426) : 45 All 437 (DB). 
(Suit to share in the offerings of the temple 
will lie.) 

(’61) S D A N W P 1861, 30th September cited in 
5 Mad 313 (319). (Suit for damages for refusing 
to a person his right to participate in voluntary 
offerings contributed to a fund will lie.) 

(’61) S D A N W P, page 720. (Cited in 5 Mad 313) 
—(Do.) 

t (’26) 13 AIR 1926 Bom 161 (163) : 50 Bom 148 

(913). 

(’21) 8 AIR 1921 Bom 297 (298):45 Bom 683 (DB). 

(Offerings placet! by devotees before the idol.) 

(’19) 6 AIR 1919 Bah 372 (372) : 1919 Pun Re No. 

26 iDB). (Suit h< Id maintainable as a cosharer ) 
(’*»») ? AIR 1920 Mad 137 (141) (DB). 

{See al.so ('72) 9 Bom II C R 413 (415) (DB). (Suit 
to esiabhsh exclu-ive right to perform Dahihandi 
and foi damages will lie.)] 

10. (’72) 9 Bom H C R 413 (415) (DB). (So 

assumed.) 

('G3) 9 Moo Ind App 344 (384) (P C). (No usage or 

a^reem- nt prov* d.) 

(’83) 13 Cal L Rep 49 (50) (DB). (Jajamankeeright 
and to*** for priestly services.) 

( B 71> 15 Suth W It 531 (533) (DB). 

(’?*) 13 AIR 19*8 Bah 730 (731). (Right of Achar- 
a « ft,nst J-jaian not enforceable but between 
Acharj es niter sc is enforceable.) 

(’07) 17 Mad BJ*»ur 493 (494) (DB) 

(’65) 2 Mad H C R 330 (331) (I)B). 

( 2 fiWA AIK 1918 ° udh 46 2 (463) : 20 Oudh Cas 
265. (Agreement.) 
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joint right of performance of ceremonies, or joint right to share in the profits, one of 
them is entitled to sue the others for a share of such offerings got by them. 11 

39. Suit for religious office to which no fees are attached. — See Note 35. 

40. Suit not of a civil nature. — See Notes 41 to 49. 

41. No suit lies where there is no such right as that claimed. _The 

section assumes that a right recognised by law has been infringed. Where there is no 
such right at all as that claimed, a suit in respect thereof does not lie. Thus, the invasion 
of privacy by opening windows is not a wrong for which an action would lie 1 unless such 
a right is recognised by local custom (see Note 42). So also is the filing of a civil action 
whether with or without malice or reasonable and probable cause. 2 

The non-existence in law, of a right such as that claimed, is to be distinguished 
from the non-existence, in a particular individual, of a right which is recognised by 
lajo. A suit brought by the individual on the latter right is not barred from ‘the 
jurisdiction of Civil Courts, but it will have to be dismissed on the ground that the 
plaintiff has not established that he has got such right. And, in fact, in almost all the 
cases filed in Courts, the only question that arises is whether the party has the right 
claimed. 

42. Right of privacy. — Generally speaking, a suit for the enforcement of a 
right of privacy is not maintainable. This is because such a right is not recognised by 
law. 1 A right of that kind may, however, be recognised by local custom , 2 in which case 
the principle enunciated by the maxim sic utere tuo ut alienum non laedas —use your 
own property so as not to injure the rights of others—will apply.'* Such a custom has 


(’05) 8 Oudh Cas 339 (342, 343) (DR). 

(’16) 3 AIR 1916 Pat 215 (216) : 1 Pat L Jour 381 
(D13). (Suit if based on custom does not lie.) 

11. (’24) 11 AIR 1924 Oudh 232 (255) : 27 Oudh 
Cus 114 (DU). 

(’O(j) 1 Cal L Jour 469 (171) (DB). (Joint right to 
share in the offerings.) 

(’65) 1 Bom II C R 12 (13) (1)B). (An action will 
lie to obtain a binding declaration of a person’s 
right to perform duties of pujaris and to receive 
proceeds of Mandir.) 
f (1900) 27 Cal 30 (33) (DB). 

('68) 10 Suth W R 114 (111) (DB). 

(’66) 5 Suth W R 222 (222) (DB). 

(’19) 6 AIR 1919 Sind 35 (40): 13 Sind L R 56(DB). 

Note 41 


1. (’94) 18 Mad 163 (164) (DB). 

2. (*75) 1 Bom 467 ( 468 )(DB). (But see the qualifica¬ 
tion in the following passage from Arnold on 
Damages, p. 213 —In certain cases an action may 
also lie where the defendant has merely instituted 
civil proceedings, e. g., presentation of bankruptcy 
or company winding up petition : sec Quartz Hill 
v l’yre (1883) 11 QBD 674 (682, G85);Wyallv. 
Palmer', (1899) 2 Q B 106 (110) or institution of 
civil proceedings which affect the plaintiff's reputa¬ 
tion or credit : see Craig v. Hasell, (1843) 4 Q B 
481 (491, 492).) 

Note 42 


1. (’95) 18 Mad 1G3(164)(DB). (Invasionof privacy 
by opening window — Suit for injunction to close 
the window.) 

(’70) 14 Suth W R 103 (104) (DB). 

(’71) 3 N W P H C R 311 (312) (DB). 


(’72) 9 Bom H C R 266 (269) (DB). 

(’01) 5 Cal W N 147 (149, 150) (DB). (Fact that 
defendant’s wall was standing for 50 years without 
window does not give a right of privacy to plain¬ 
tiff.) 

(’72) 18 Suth W R 14 (15) (DB). (Right of privacy 
is not inherent right of property.) 

(’71) 6 Beng L R App 76 (77) (DB). 

(’70) 5 Beng L R 677 (Note). 

*(’86) 3 Mad HCR 141 (143, 144) (DB). 

2. *(’70) 14 Suth W R 103 (104) (DB). 

(’72) 18 Suth W R 14 (15) (DB). 

(’07) 29 All 582 (584). (In Meerut right of privacy 
is recognized.) 

*(’88) 10 All 358 (387, 388) (DB). 

(’88) 10 All 162 (164, 166) (DB). 

(I900f 2 Bom L R 454 (459) (DB). (In Gujrat, 
right of privacy is affirmed by decisions.) 

(’72) 9 Bom II C R A C 266 (269) (DB). 

(’71) 8 Bom HCR AC 87 (88) (DB). (Window com¬ 
manding view, not of private apartments, but of 
an open courtyard—There is no invasion of right 
of privacy.) 

(’69) 6 Bom HCRAC 143 (145) (DB). (In Gujrat, 
right of privacy is affirmed by decisions.) 
f (’69) 5 Bom HCRAC 42 (44, 45) (DB). (Do.) 
[See also (’07) 29 All 64 (65). 

(’70) 6 Beng L R App 76 (77) (DB).] 

See also S. 18, Illustration (b) of the Indian Ease- 
ments Act (V of 1882). 

3. *( 88) 10 All 358 (386) (DB). 

(’66) 5 Suth W It 208 (209) (DB). (Defendant is 
justified in putting up a wall hiding the view of 
his private apartments from view from the plain¬ 
tiff’s upper storey.) 

% 
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been recognised in various parts of India where the purdah system prevails, 1 and any 
infringement of the right of privacy in those places will give rise to a cause of action. 5 
The burden of proof lies on the person setting up the right to prove that it exists and is 
enjoyed in respect of the specific premises on behalf of which it is claimed. 0 Where the 
owner of certain premises has a right of privacy, a lessee or a person in lawful enjoyment 
thereof has also the same right. 7 As to the extent of the right that can be claimed, see 
the undermentioned cases. 8 


43. Suits involving principally caste questions. — It has already been 
stated in Note 1G that a suit in which the principal question is one relating to caste, is not 
a suit of a civil nature. In the Bombay Presidency this principle has been specifically 
expressed by the Legislature in s. 21 of Regn. II of 1827 by which ‘no interference on the 
part of the Courts in caste questions is hereby warranted beyond the admission and trial 
of any suit instituted for the recovery of damages on account of an alleged injury to the 
caste and character of the plaintiff, arising from some illegal act or unjustifiable conduct 
of the other party.’ In Abdul Kadir v. Dharma} which was a case under that section, 
Sir Charles Sargent, C. J., defined a “caste” as comprising any well-defined native 
community governed for certain internal purposes by its own rules and regulations, 
‘A caste,” said Sankaran Nair, J., in Muthuswami v. Masilamani , 2 “may be taken to 
be a combination of a number of persons governed by a body of usages which differentiate 
them from others. These usages may refer to social or religious observances, to drink, 

food, ceremonial pollution, occupation and marriage.Tho caste is, so far as I know,' 

invariably known by a distinctive name for identification; it has its own rules for internal 
management and has also got tho power of expulsion.” 

As to whether any particular question is a caste question or not, the test as 
laid down by Sir Charles Sargent, C. J., in Murari v. Suba 3 is whether the taking 
cognizance of the matter in dispute would be an interference with the autonomy of the 
caste. If it would be, then the Civil Courts have no jurisdiction. 1 The autonomy of the 


4. (’69) 6 Bom HCR 143 (145) (DB). (It exists in 
Gujrat.) 

(1900) 2 Bom L R 454 (458) (DB). (Do.) 

( 9“*) 16 All 69 (71, 72) (DB). (Recognized in the 
United Provinces. Right attaches to property and 
is not dependent on the religion of the owner 
thereof.) 

•I’®?)™ AU 358 (387) < DB )- (Recognized in the 
United Provinces.) 

5. ( 68) 3 Agra 253 (253). (Invasion of the right 

is not a sentimental grievance but a substantial 
injury.) 

(’88) 10 All 358 (387) (DB). 

(’07) 29 All 582 (584). (Opening of apertures to- 

('94^ 16 P in n 60 (??)TBr ateria ‘ inva! " 0n °' ti8ht ' ) 

6. (’82) 1882 Pun Re No. 19, p. 72 (73) 

(’92) 1892 All W N 159 (159, 160). 

(’72) 9 Bom H C R A C 2CG (269) (DB). (Most 
satisfactory proof is necessary to establish custom 
where it is not recognized locally.) 

7. (’07) 29 All 64 (65). 

8 - 071 UWfHCBMl (312). (Alteration 
consistent with legal right of enjoyment but giving 

a wider range of vision is not an invasion of the 
right.) 

{ cnl? B i°? H C R A C 87 (88) (DB). (Right is 
confined to apartments and is not extended to 
court-yards and outside of houses.) 


(’92) 1892 All W N 159 (159). (Room used by males 
—No right of privacy exists in respect of it.) 

(’88) 10 All 358 (386) (DB). (It may exist in respect 
of the court-yards or the verandas where the 
pnrdhanasbin women used to sleep in the hot 
weather.) 

(1900) 2 Bom L R 454 (459) (DB). (Right is limited 
to the particular apartments secluded from general 
observation.) 

Note 43 

1. (’96) 20 Bom 190 (192) (DB). (The term “caste” 
is not necessarily confined to Hindus.) 

[See also (’09) 3 Ind Ca3 955 (957) : 33 Mad 67 
(DB). (A caste is a voluntary association of persons 
for certain purposes.)] 

2. (’10) 5 Ind Cas 42 (45) : 33 Mad 342 (DB). 

3. (»82) G Bom 725 (727) (DB). 

[See also (’10) 34 Bom 467 (481, 483) (DB). 
(“Autonomy” must mean at least as much as 
this, that where rights to property are not in¬ 
volved all matters must be left to the decision of 
the caste.)] 

(’95) 19 Bom 507 (522). 

4. (’99) 23 Bom 122 (130) (DB). (A caste question 

is one which relates to matters affecting the internal 

autonomy of the caste and its social relations ) 

1932 122 (126) : 56 Bom'212 
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caste will, however, be recognised only in those social or religious observances such as 
precedence and privilege, by which the caste is governed, and does not extend to dealing 
with the rights in property or other civil rights of its members. The jurisdiction of the 
Courts in respect of these latter rights is not barred. 6 Thus, a claim to be invited to a 
dinner given by a particular fraternity 0 or to be invited for certain ceremonies 7 or to 
have social intercourse with others 8 are all matters exclusively within the power of 
the caste to deal with and cannot form the subject-matter of a suit in a Civil Court. 
Similarly, no suit will lie to compel the members of a caste to attend the funerals in 
the plaintiff’s family 0 or to compel certain barbers to shave and pare the nails of certain 
parties as per custom of the caste 10 or to enforce an agreement to remain for ever in a 
particular community. 11 

But, where the membership and character of a member of the caste are 
injuriously affected by what has been done, his civil rights are affected and the Civil 
Courts may discuss the act done even though a caste question is involved in it. 12 


44. Suits relating to caste property. — It has been observed in Note 17 
above that a right to property is a civil right, and where a plaintiff claims a right to 
property, the Civil Courts will have jurisdiction to decide the claim though a caste question 
is incidentally raised in the suit. 1 Where a property, however, belongs to a caste as a 
whole, no one member or a particular faction thereof has a right to any portion of the 
property as against the others unless the caste has decided to give such member or faction 
anv right in it. 2 The giving or withholding of such rights is solely with the caste itself and 


<’•24) 11 AIR 10-24 Rom 522 (522, 523) (DB). (A 
particular mode oi user ns to caste property is for 
the caste to decide and not the Court.) 
t'06) 20 Rom 784 (788) (DR). 

(’05) 19 Rom 507 (525). 

(’04) 18 Bom 115 (118, 119). (Courts cannot take 
cognizance of suits involving questions purely 
relating to the social rulcsof some particular caste.) 
(’81) 5 Rom 83 (84) (DR). (Claim to recover vessels 
belonging to the caste is a caste question.) 

(’77) 2 Bom 470 (473) (DR). (Claim to office of 
chelvndi of the caste is a caste question as it does 
not carry any emolument.) 

( GO) G Rom H CR A C 17 (19) (DR). (Claim to fee 
us mebntars of u caste is a caste question ) 

C91) 17 Mad 222 (221). (A guru as head of a caste, 
has jurisdiction to deal with all matters relating to 
the autonomy of caste according to recognized 
caste custom.) 

l’83) 0 Mad 381 (388, 394) (DB). (Criminal case.) 
C-20) 10 AIR 1029 Sin-1 1 (3, 4): 23 Sind L R 299. 
(Member of panebayat, hrenking its rule not to 
marry second wife during lifetimeof first—Dispute 
referred to arbitration and award made — Member 
consenting to award — Dispute involves purely 
caste question and no 6uit would lie.) 

5. (’88) 12 Born 225 (228) (DR). (Claim to pro- 
porty.) 

(’35) 22 AIR 1935 Rom 3G7 (371). (Whore the act 
of ox-communication amounts to a deprivation of 
the rights and privileges of a member of the 
community and of his civil rights in ti-e properties 
of the custe or jamat, a Civil Court has jurisdiction 
to entertain a suit and award damages in respect 
of such expulsion.) 

(’26) 13 AIR 192G Rom GO (70) : 50 Bom 124(DB). 
(Court has jurisdiction over a matter not relating 


to internal administration ot caste, but to.the pro¬ 
perty of the caste though there has been a division 
of opinion in the caste.) 

(’89) 13 Bom 429 (433). (Suit for office of khatib— 
Not a caste question.) 

(’83) 7 Bom 323 (329). (Exclusive right to perform 
worship in a temple is not a caste question.) 

(’17) 1 AIR 1917 Mud 431 (435, 136, 438): 39 Mad 
1056 (1061) (DB). 

6. *(’91) 15 Bom 599 (610, 611). 

(’G9) 11 Sutb W II 457 (459, 460) (DB). 

(’6G) 6 Sutb W R 325 (325). 

7. (1863) 1 Mad H C R 301 (308) (DB). 

(’84) 7 Mad 91 (92) (DB). (Claim to receive first 
honours at certain pagodas on festivals.) 

(’12) 17 Ind Cas 527 (528) (DB) (Mad). (Marriage 

ceremony.) , , 

8. (’74) 22 Suth W R 517 (518) (DR). 

9. (’911 18 Bo n 115 (118). 

[See also <’8G) 10 Bom 661 (G63) (DB). (Suit for 
damages on account of withholding funeral pre¬ 
sents from plaintiff—Suit held not maintainable.)] 

10. (18641 1 Suth W R 351 1352) (DB). 

11 . (’68) 10 Suth W R 349 (349) (DB). (Social 
agreement to remain for ev« r in particular society.) 

12. f (15) 2 AIR 1915 Mad 908 (909) (DB). 

(87) 11 Bom 534 (536) (DB). 

[Sec also (’83) G Mad 381 (387) (DB).] 

Also see Notes 16, 44 and 46. 

Note 44 

1. (’02) 2G Bom 174 <178. 185) (DB). 

(’*7) 11 Bom 534 (535) (DB). 

(’88) 12 Bom 225 (228) (DB). 

[See also (’95) 19 Bom 507 (522). 

(’79) 2 Mad 62 (65) : 6 Ind App 120 (PC).] 

2. (’81) 5 Bom 84n (84n) (FB). 


COURTS TO TRY CIVIL SUITS 


is 9 N 45] 113 


a suit, therefore, by one faction of a caste against another faction thereof for a share of 
the property belonging to the caste as a whole is not maintainable in Civil Court. 3 But 
where, by a resolution passed by a majority at a meeting of the caste, a wadi belonging 
to the caste is to be managed by the plaintiff, the latter can maintain a suit against the 
members, who are in wrongful possession thereof for its recovery. 4 Similarly, a right to 
use caste property in accordance with the rules and usages of the caste is a civil right 
and a suit will lie for declaration of such right as against persons obstructing the plaintiff 
in such user. But the mode of user is a question solely for the caste itself to decide and no 
suit will lie for regulating the user. 6 Where the majority of a caste has by resolution 
prescribed the mode of user, the minority will be bound by it and a suit will lie to restrain 
the minority from using it in any but the prescribed mode. 0 

45. Suits for inspection of accounts of caste property. — The privilege in 
regard to inspection of caste documents such as the minute book and the correspondence 
file of the caste committee must be determined solely by reference to the rules of the 
caste and in order to enforce such privilege, the proper tribunal to approach is the caste 
and not the Civil Court. 1 But where persons in the position of beneficiaries seek to obtain 
discovery of accounts of the management of the trust properties of a caste, the right 
claimed is a civil right and a suit therefor lies in a Civil Court. 3 

46. Suits relating to expulsion from caste-The expulsion or excommu¬ 

nication of a person from a caste, unlike deprivation of merely social privileges, affects 
the status and character of that person in the eyes of others. As such, it affects his civil 
rights and the .Courts are therefore competent to question the validity or otherwise of 
such expulsion. 1 The caste can validly excommunicate or otherwise punish a member 
thereof for a caste offence, 2 but that jurisdiction must }bc exercised with due care and 
caution and in conformity with the usage of the caste 3 If so exercised, the Courts will 
not interfere with the decision. 4 But the Courts will award relief to the injured party 

3. (’ 61 ) 5 Bom 84»i (85 n) (Flip 

(’SI) 5 Bom 83 (84) (DB). 

4. (’2G) 13 AIR 1920 Bom 69(70): 50 Bom 124 (DB). 

5. (’24) 11 AIR 1924 Bom 522 (522, 523) (DB). 

(’29) 1G AIR 1929 Rang 77 (78, 79) : G Rang 783 

(DB). (User and occupation of monastic lands in 
Upper Burma.) 

[Sec also (’10) 1 Upp Bur Rul 35 (39).) 

6 . (’95) 19 Bom 507 (522, 523). 

Note 45 

1. f (*00)4 IndC.is 108(111,115):31Bom 1G7(DB). 

2. (’09) 4 Ind Cas 569 (573) (Bom). 

*(’32) 19 AIR 1932 Bom 122 (125) : 5G Bom 212 

(l'B). 

Note 46 

1. (’94) 21 Cal 403 (470, 471) (DB). 

(’35) 22 AIR 1935 Bom 307 (370). (Suit for declara¬ 
tion that resolution of caste tribunal excom¬ 
municating a person is void — Civil Court has 
jurisdiction.) 

(’34) 21 AIR 1934 Bom 431 (433) (DB). (Member¬ 
ship of caste involving rights to property — Civil 
Court has jurisdiction to enquire into wrongful 
expulsion.) 

(’02) 20 Bom 174 (189) (DB). 

(’87) 11 Bom 534 (530) (DB). 

+ (’99) 23 Bom 122 (125. 120) (DB). 

(’67) 7 Suth W It 299 (300 1 (DB). 

( 35) 22 AIR 1935 Nag 150 (102). (Right toremain 

icrc.s. 


m community or to exercise certain rights is a 
civil one.) 

(1859) S D A 535 (538). 

Also see Notes 10, 43 and 44. 

2. Sec (’35) 22 AIR 1935 Nag 15G (103). (Members 

openly defying authority of chief priest _Chief 

priest has power to excommunicate them.) 

3. (’10) 33 Mad 07 (09, 70) (DB). 

(’35) 22 AIR 1935 Bom 307 (371). 

(’14) 1 AIR 1914 All 27 (39, 41) (DB). 

(’30) 17 AIR 1930 Sind 204 (200). 

[Sec (’10) 5 Ind Cas 57 (57) (DB) (Mad). (Order 
of spiritual head restoring a person to caste «'ives 
no right of civil action.)] 

4. (1900) 24 Bom 13 (22, 23) (DB). 
t (*94) 17 Mad 222 (225) (DB). 

(’35) 22 AIR 1935 Bom 268 (280). 

(’35) 22 AIR 1935 Bom 301 (304) (DB). 

(’35) 22 AIR 1935 Bom 307 (370). (If requirements 
of natural justice are complied with, Cjurtof law 
will not act us Court of Appeal on decision of 
domestic tribunal.) 

* (’91 ) 15 Bom 599 (011). 

CG9) 3 Beng U R (A C) 91 (95, 99) (DB) 

(’30) 17 AIR 1930 Mad 100 (101, 102) (DB) (Kn 
negation of natural justice.) ' 

[Ncc (’87) 11 Bom 185 (195). (Beni-Israelite com- 
inunity in Bombay Dismissal of officers of 
community by resolutions passed at a meetin.. f 
50) G Suth \V II 325 (325) (DB).] etlng - ) 


C< 
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where the expulsion is subversive of the principles of natural justice, as for instance, 
where the party expelled has not been given an opportunity of being heard, 5 or where the 
expulsion is not in conformity with the usage and rules of the caste. 6 In such cases, the 
Court may — 

(1) grant a declaration that the plaintiff is entitled to be re-admitted to the 
caste. 7 In the mofussil of Bombay, however, a suit for restoration to caste is expressly 
barred by S. 21 of Bombay Regulation II of 1827; 

( 2 ) award damages for the wrongful expulsion, 8 or 

(3) where the excommunication proceedings amount to defamation of the 
plaintiff, award damages for the injury caused to the character of the plaintiff. 9 


47. Suits for upholding mere dignity or honour. — A claim to establish 
a mere dignity or honour even though connected with an office is not cognizable by the 
Civil Court. 1 The reason is that the duty of individuals to submit to and perform certain 
religious and social observances in accordance with the ritual and usages of the sect, is, 
in the absence of legal recognition and provision, an imperfect obligation of a moral and 
not of civil nature. 2 Thus, a claim for certain temple honours to be shown to plaintiff 
as first Gurulcar of a certain caste, he having no duties to perform, 3 or a claim to 


precedence of worship at religious festivals, 


5. (’89) 12 Mad 495 (499) (DB). 

t (’87) 10 Mad 133 (144, 145) (Dll). (A custom or 
usage of a caste to expel a member in his absence 
without notice given or opportunity of explana¬ 
tion offered, is no valid custom — Per Kernan, J.) 

( 20) 7 AIR 1920 Cal 223 (228, 229) : 47 Cal 623 
(629, 630) (DB). (Association.) 

( 32) 19 AIR 1932 Mad 415 (451, 453) : 55 Mad 
727 (DU). 

(1905) 1905 App Cas 73 (81), Andrews v. Mitchell. 
(Clubs.) 

(1881) 17 Ch D 615 (029), Dawkins v. Antrobus. 
(Do.) 

6 . (’87) 10 Mad 133 (143) (DB). (Expulsion for 
alleged breach of caste rules which in fact he had 
not broken.) 

Sec also cases under foot-note (5). 

7. (’67) 7 Suth W R 299 (300) (DB). 

8 . (’89) 12 Mad 495 (500) (DI3). 

9. ( 91) 15 Bom 599 (610. 611). 

( 02) 26 Bom 174 (178, 179) (DB). 

( 09) 3 Ind Cas 955 (958) : 33 Mad G7 (DB). 

( 83) 6 Mad 381 (391) (DB). (Criminally liable.) 

(.SVe (’17) 4 AIR 1917 1> C 203 (207): 44 Ind App 
192 : 39 All 561 (PC). 

(1900) 24 Bom 13 (16) (DB). (Defendant held not 
guilty of defamation.)] 

Note 47 

1 (’12) 10 Ind Cas 338 (339) (DB) (Bom). 

(’29) 10 AIR 1929 Mad 493 (494) (DB). 
ffjjl) 18 AIR 1931 Bom 273 (274, 276) (DB). 
(Village fairs — Voluntary payments to Kulkarni 
tor no functions to be performed are mere digni¬ 
ties and not emoluments.) 

(’78) 2 Bom 470 (173) (DB). (Claim to be chelvadi 
is a caste question and no suit lies.) 

*('7k) 2 Bom 470 (178) (DI3). 

(’60) 5 Suth \V R 224 (225) (DB). (Claim for sum 
of money as Murjada (or respect money) on the 
ground of custom.) 


or a claim to man-van, 6 or a claim to 


(’19) 6 AIR 1919 Lah 193 (194) (DB). 

(’38) 25 AIR 1938 Mad 334 (335) (DB). (A claim to 
first honours at a festival in a temple is only a 
right to a dignity or precedence and cannot be 
regarded as a right of civil nature, whether it is in 
a temple or elsewhere, so long as it is notattaohed 
to an office — A suit in respect of such a right ia 
not maintainable.) 

(’35) 22 AIR 1935 Mad 621 (623) (DB). 

(•35) 22 AIR 1935 Mad 679 (680) (DB). (AIR 1917 
Mad 903 dissented from.) 

(’19) 6 AIR 1919 Mad 1026 (1027) (DB). (Receiving 
teertham and pra6adam in a Hindu temple in a 
certain order.) 

(’ll) 10 Ind Cas 110 (110) (DB) (Mad). (Suit for 
right to a stanam.) 

(’07) 17 Mad L Jour 421 (422) (DB). (Exclusive 
right to act as kbatib, i. e., reader of khootba in 
a Masjid.) 

[But see (’72) 9 Bom H C R 413 (416). (Suit to 
establish exclusive right of breaking curd pot in 
temple and for damages.)] 

2. (1863) 1 Mad H C R 301 (308). 

(’88) 1888 Pun Re No. 141, p. 379 (380). 

3. (’21) 63 Ind Cas 115 (116) (Mad). 

(’33) 20 AIR 1933 Mad 264 (205). (No mutuality 
of obligations — Hence tbo suit is one for mere 
honours.) 

4. (’84) 7 Mad 91 (92). 

(’86) 10 Bom 233 (237). 

(’09) 33 Bom 278 (292). 

(’78) 2 Bom 47G (478). (Right to offer the first 
cocoanut to nn idol at an annual festival.) 

5. (’82) 6 Bom 116 (121). 

(*07) 3 Nag L R 131 (133). 

(’13) 37 Bom 442 (446). (But a private award in a 
mnnpan dispute may by filed in Court under 
Sell. 2, para. 20, C. P. C.) 
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neoia, 6 or a claim for adavi palki, i. e., riding in a palanquin crosswise along the 
streets, 6 7 are all claims for mere dignity or honour not cognizable by Civil Coiu-ts 
Similarly, the right to obtain theertham or honours in a particular order of precedence 
in a temple is not a civil right which can be enforced or declared in a Civil Court. 8 
Where, however, the honours are claimed as attached inseparably to an office as part of 
its emoluments and not simply as accorded to its holder as a mark of respect, a civil suit 
for such honours will lie, 0 and the Court can protect, by injunction, persons having a 
right to such honours from such right being infringed by others. 10 ° 

48. Suits relating purely to religious rites or ceremonies. _ Suits as to 

purely social matters or as to purely religious rites or ceremonies which involve no 
question of the right to property or to any office are, as has been seen in Notes 16 and 43 
above, not suits of a civil nature. 1 It is not the province or duty of the Court to pronounce 
on the truth of religious tenets nor to regulate religious rites or ceremonies. 2 

“The protection of the law in religious matters," said Marten, J., in The Advocate - 
General of Bombay v. Yusuf Alif “is confined to the protection of religious property or 
a religious office. The Court will not decide questions of religious rites or ceremonies, nor 
will it, I think, pronounce any religious doctrine unless it is necessary to do so in order to 
determine rights to property.” And Melvill, J., said in Vasudev v. Vamnajif “It is the 
policy of the State to protect all religions but to interfere with none.” 

Thus, a suit by the worshipped of an idol, not based on any right to the property 

in the idol or to an office, against its custodians to locate it in a particular temple instead 

of another, or to adorn it at certain seasons, 0 or a suit to establish a right to recite sacred 

texts in a temple without a claim to any office or emoluments, 7 are all suits relating 

merely to religious rites and ceremonies and are not cognizable by Civil Courts. But where 

a right to property , office or other civil right is in question, the suit is cognizable by the 

Court even though it has to decide incidentally questions relating to religious rites or 
ceremonies. 9 


6. (’33) 20 AIR 1933 Lah 317 (317). 

7. (’21) 8 AIR 1921 Bom 140 (142) : 45 Bom 590. 
[See (’43) 3 Moo Ind App 198 (217) (PC). [Quccre.)) 

8. ('36) 23 AIR 1936 Mad 973 (975). 

9. (’09) 32 Mad 291 (297, 298). 

(’13) 19 Ind Cas 257 (265) (Mad). 

(’37) 24 AIR 1937 Mad 403 (404). (A claim to a 
right to lead a horse and a right of holding a 
Kalasam at the time of an Amman festival, by 
persons who are not temple servants and to receive 
as reward for these religious offices the honours 
such as ceremonial gifts of pan-supari before any 
other worshippers received them is a claim to ah 
office within the meaning of Expl. 2 to S. 9.) 

( 17) 4 AIR 1917 Mad 903 (904). 

10. (’12) 15 Ind Cas 409 (411) (Mad). 

Note 48 

L + (’82) 6 Bom 116 (121) (DB). (Right to parade 
bullocks on certain clays.) 

(’05) 32 Cal 1072 (1076) (DB). (Location of the idol.) 

( 10) 6 Ind Cas 864 (866) (DB) (Cal). 

C39) 26 AIR 1939 Mad 757 (759) (DB). (A question 
us to whether a particular namam or mark should 
be placed on the God’s head is at best one pertain¬ 
ing to religious ritual and us such is excluded 
from the cognizance of a Civil Court.) 

2. (’29) 16 AIR 1929 Mad 526 (527). 


(’84) 7 Mad 91 (92) (DB). 

(’35) 22 AIR 1935 Bom 361 (362) (DB). (Whether 
particular cult is within Vedic religion or not 
Civil Court is not competent to decide.) 

+ (’39) 26 AIR 1939 Mad 494 (495). 

(15) 2 AIR 1915 Mad 877 (882) (DB). (Whether 
an individual may repeat any particular mantram 
or portion of the prabandham.) 

( 06) 16 Mad L Jour 150 (157) (DB) 

(’92) 15 Mad 355 (356) (DB). 

(1863) 1 Mad H C R 301 (308). 

(’17) 4 AIR 1917 Low Bur 43 (51) (DB). (Deter¬ 
mining question of orthodoxy by the Civil Court 
would be an invidious task.) 

(’92-96) 1892-1896 Upp Bur Rul 59. (Order passed 
by Buddhist Ecclesiastical authorities.) 

[See (1845) 3 Moo Ind App 359 (382) fPD 
(Quccre.)] v ' ' ru '* 

3. (’21) 8 AIR 1921 Bom 338 (355). 

4. *(’ 81 ) 5 Bom 80 (82) (DB). 

5. ( 05) 32 Cal 1072 (1076) (DB). 

6. (’81) 5 Bom 80 (82) (DB). 

7. (’05) 28 Mad 23 (25) (DB). 

( 7/) 2 Mad 62 (63) : 6 Ind App 120 (PC). 

See also Note 16, foot-note (6). 

8. (’83) 7 Bom 323 (329) (DB). 
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49. Suits for voluntary payments not based on agreement or 
prescription. — As has been observed in Note 38 above, a suit to recover a gratuity or 
a voluntary offering is not maintainable. As to when a voluntary payment made on 
behalf of another can be recovered back, see ss. G9, 70 and 72 of the Contract Act. As to 
when a suit lies for recovery of subscriptions promised, see the undermentioned cases. 1 


50. Suits expressly barred-A9 has been seen in Note 2, an infringement 

of an existing legal right is always actionable in a Civil Court unless its cognizance is 
expressly or impliedly barred. A suit is said to be “expressly" barred when it is barred 
by any enactment for the time being in force. 1 This section itself postulates the barring 
of jurisdiction of Civil Courts by a competent Legislature with respect to a particular 
class of suits of a civil nature. Hence, it is open even to a Provincial Legislature to bar 
the jurisdiction of Civil Courts with respect to a particular class of suits of a civil nature, 
provided that in doing so it keeps itself within the field of legislation confided to its 
charge and does not contravene any provision of the Constitution Act. 2 The mere fact 
that an enactment provides another remedy or a summary remedy will not constitute a 


('89) 13 Bom 548 (550, 551) (DB). (Right to offi¬ 
ciate as priest in a temple and receive offerings.) 
t ('90) 17 Cal 906 (900, 910) (DB). (Right to regu¬ 
lar offerings out of the funds of a temple.) 

(’83) 9 Cal 75 (7G, 77) (DB). (Right of easement 
over ghat used for religious purposes.) 

(’07) 30 Mad 15 (16) (DB). (Interference with reci¬ 
ting burial prayers is, however, invasion of civil 
right.) 

(’71) 6 Mad II C R 419 (451) (DB). 

(’14) 1 AIR 1914 Upp Bur G (7) : 1 Upp Bur Rul 
1*3. (Dispute between layman and monk regard¬ 
ing monastery land is within Civil Court’s juris¬ 
diction.) , „ _ 

('l l) 1 AIR 19] 1 Low Bur 178 (1/S) : 8 Low Bur 
Rul 145 (D1J). (Civil Courts in Lower Burma have 
jurisdiction to entertain and try suits of ecclesias¬ 
tical nature.) 

Note 49 

1. (’87) 14 Cal Gi (07). (On the faith of promised 
subscription obligations incurred in favour of 
third parties—Suit lies as on a contract.) 

('81) 10 Cal L Rep 197 (198). (No suit if payment 
voluntary — Whether payment is voluntary is a 
question of fact in each case.) 

Note 50 


1. (’13) 30 AIR 1943 Cal 189 (192) (DB). (Bengal 
Village Self-Government Act, S. 17A bars a suit 
for injunction in respect of disputed appointments 
as well as disputed elections.) 

(11) 28 AIR 1911 Oudh 355 (358) : 1G Luck 421. 
(Remedy for recovery of amount paid under Gov¬ 
ernment Notification under Police Act, as compen¬ 
sation to injured in riot is by way of revi-ion to 
Commissioner or Local Government and not by 
suit in Civil Court.) 

( 15) o \ n» 1915 Cal G21 (02*2) : 42 Cal 1»1 (158) 
(DB). (e. g., S. 39, Income-tax Acr, bars a suit in 
Civil Court to set aside assessment made under 


19 C AIR 1932 Mad 721 (727) : 56 Mad 131 

(’:;5) 22 AIR 1935 PC 5 <7)(PC). (Ifstatute law says 
there shall be no jurisdiction in a certain event, 


and that event has occurred, it is impossible for 
the Court to have jurisdiction.) 

(’36) 23 AIR 1936 Bom 250 (252, 253) : GO Bom 
G45. 

f (’35) 22 AIR 1935 Bom 91 (93) (DB). (Civil Courts 
have (pi jurisdiction to set aside an award under 
the Bombay Co-operative Societies Act — S. 57 of 
that Act read with S. 9 of C. P. C., bars the 
maintainability of the suit for that purpose.) 

+ (’36) 23 AIR 1936 Oudh 67 (70) : 11 Luck 486 
(DB). (No Court in British India has jurisdiction 
to grant a declaratory decree to the effect that a 
decree passed by their Lordships of the Judicial 
Committee is illegal and void—S. 23 of Act (1833, 
3 & 4, Will. IV, Ch.41) conclusively bars not only 
the challenging of any order of His Majesty in 
Council in execution proceedings, but also bars 
the jurisdiction of a Court in India to declare the 
order illegal and void.) 

(’35) 22 AIR 1935 Oudh 96 (106) (DB). 

(’35) 22 AIR 1935 Oudh 234 (236) : 10 Luck 670. 
(S. 11, U. P. Court of Wards Act, precludes Civil 
Court from questioning validity of declaration by 
Local Government under S. 8.) 

[See (’35) 22 AIR 1935 All 271 (272): 57 All 
852 (DB). (Suit for profits by one cosharer of an 
occupancy bolding against another not barred 
under S. 230 or the Fourth Schedule of the Agra 
Tenancy Act.)] 

[See also (’33) 20 AIR 1933 Rang 229 (233) : 11 
Rang 380.] 

2. (’40) 27 AIR 1910 All 272 (277) : I L R (1910) 
All 455 (FBi. 

(’42) 29 AIR 1942 F C 27 (30) : ILR (1942) Ear 
FC 40 : ILR (1942i Lab 623 (FC). (Case relating 
to Punj ib Restitution of Mortgaged Lands Act, IV 
of 1938.) 

(’41) 2S AIR 1941 FC 1G (2G. 29): ILR (1941) Kar 
F C 72 : 1910 F C R 110 (FC). (U. P. Regulari¬ 
zation of Remissions Act, XIV of 1938 not ultra 
vires though it cuts down a civil remedy other¬ 
wise open.) 
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bar to a suit in a Civil Court. 3 Nor will the jurisdiction of a Civil Court be ousted unless 
the entire suit, as brought, is barred. The mere fact that a portion of the claim is 
excluded from the jurisdiction of Civil Court, is no bar to the trial, by them, of another 
portion of the same suit which is not so excluded. 4 


Where an authority is, by statute, vested in another tribunal with exclusive 
powers over any subject-matter, a Civil Court, of course, cannot interfere with it. Hut, if 
the authority purports to exercise these powers on what is not that subject-matter, 5 or 
illegally, 0 or in excess of the powers conferred upon it by that statute, 7 then the Civil 
Court has jurisdiction to question the said proceedings. If the Civil Court has been 
given some special supervising power, as for instance, by way of appeal, an interference 
by the Civil Court within the limits of such power is, of course, authorised. s (See also 
Notes 51 and 53.) 


3. (’40) 27 AIR 1940 Rang 145 (145, 146) 1940 

Rang L R 77. (Fact that R. 15 of rules framed 
under Burma Co-operative Societies Act provides 
for a dispute to be referred to the Registrar does 
not bar jurisdiction of Civil Court.) 

+ (’87) 14 Cal 044 (618) (DB). 

(’32) 19 AIR 1932 Mad 724 (726, 729) : 56 Mad 
134 (DB). (Case under Madras Hereditary Village 
Officer’s Act.) 

*(’90) 12 All 409 (418) (FB). (Sections 83, 85 and 
93 of the N. W. P. Rent Act do not bar a civil 
suit.) 

(’35) 22 AIR 1935 Bom 321 (323). (Suit for re¬ 
covery of tax by Municipality — Civil Court has 
jurisdiction.) 

(’17) 4 AIR 1917 Bom 44 (45): 42 Bom 49. 
(Section 85 of the Bombay Land Revenue Code 
provides a special remedy of a limited character 
and does not bar civil suit for superior holders for 
recovering their dues from inferior holders.) 

(’ll) 12 Ind Cas 391 (392) : 35 Bom 473 (DB). 
(Remedy provided by Ss. 7 and 86 of Presidency 
Towns Insolvency Act. Ill of 1909, does not take 
away the common law right of suit.) 
t(’17) 4 AIR 1917 Lah 75 (76, 77): 1917 Pun Re 
No. 22 (DB). (Remedy under S. 46 (I) of the Pro¬ 
vincial Insolvency Act, 1907, does not bar common 
law right of suit.) 

Also 6ee Note 63. 


4. (’97) 1897 All W N 205 (205): 20 All 98 (DB). 

(’73) 5 N W P H C II 42 (44) (DB). 

*(’35) 22 AIR 1935 All 594 (597) : 57 All 94? 
(DB). (Suit based on cause of action with respcc 
to which relief can be granted by Civil Court- 
Merely because one of reliefs prayed is eognizabl. 
exclusively by Revenue Court docs not oust juris 
diction of Civil Court.) 

(’84) 6 All 110 (112) (DD). 

(’35) 22 AIR 1935 Oudb 96 (106) (DB). 

5. (’22) 9 AIR 1922 Pat 361 (3G1). (Civil Cour 
baa no jurisdiction to rectify Income-tax Collec 
tor’s assessment.) 


6. (M2) 29 AIR 1942 Lah 179 (186). (It is for 
the Civil Court3 to determine whether the tribunal 
has acted in accordance with the elementary prin¬ 
ciples of natural justice and fair play.) 

(’13) 37 Bom 542 (550) (DB). (Bombay Revenue 
Jurisdiction Act, S. 4 (c) — Suit not barred where 


proceedings taken for realisation of revenue are 
illegal —Illegality in imposing tax under con er of 
statutory powers—Suit is not barred.) 

(’95) 19 Bom 581 (590) (DB). 


(’81) 5 Bom 135 (136) (DB). (Broach Talukdar s 
Relief Act, XV of 1871—Root illegally levied tor 
rent-free land—Suit not barred.) 

(’26) 13 AIR 1926 Cal 1061 (1061, 1065) : 53 Cal 
561 (DB). (Fundamental irregularity in Revenue* 
Court proceedings — Civil Courts can quash 
them.) 

7. (’ll) 28 AIR 1941 Lah 225 (227, 22 s) (DB). 
(Punjab Debtors Protection Act — Objections under 
S. 9 of the Act must be decided by executing 
Court—Collector has no jurisdiction.) 

(’90) 17 Cal 590 (604): 17 Ind App 40 (PC). (Act 
IX of 1847—Assessment of permanently settled 
land is beyond the powers of the revenue authori¬ 
ties—Civil suit not barred.) 

+ (’26) 13 AIR 1926 Lah 461 (461). (PunjabMuni¬ 
cipal Act, S. 152—Action of municipality ultra 
vires —Civil Court can interfere.) 

(’28) 15 AIR 1928 All 511 (514) (DI1). (Collector 
acting in contravention of Bundelkband Aliena¬ 
tion of Land Act.) 

(’22) 9 AIR 1922 All 291 (296) (DB). (Revenue 
Court decree fraudulently obtained — Civil Court 
cannot set it aside but can declare it void.) 

(’30) 17 AIR 1930 Bom 378 (379) (DB). (Bombay 
District Municipalities Act—Chairman of School 
Board is not competent to decide a person’s dis¬ 
qualification for the School Board.) 


(’08) 35 Cal 859 (861) (DB). (Action of Municipa¬ 
lity ultra vires —Suit not barred.) 

+ (’27) 11 AIR 1927 Lah 358 (361). (Do.) 


(’21) 8 AIR 1921 Mad 92 (93): 14 Mad 156 (DB). 
(Abuse of powers by Local Board—Civil Court can 
interfere.) 


(See (’36) 23 AIR 1936 Lah 972 (975): ILK (19371 
Lah 567 (DB). (Where tax and assessment ar-- 
ultra vircsol Act, jurisdiction of Civil Court is not 
barred.)] 


8. (’41) 28 A I R 1941 
(1941) Nag 279 (DB). 


Nag 226 (230): 


I L It 
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51. Exclusive jurisdiction of Revenue Courts. 

Under various Provincial Rent and Revenue Laws in the different pro¬ 
vinces, exclusive jurisdiction has been given to the revenue authorities in 
m atters such as those relating to rent, 2 revenue, 3 tenancy of agricultural holdings, 4 


Note 51 

1. Provincial Acts dealing with tenancies and re¬ 
coveries of hind revenue may be consulted. See 
Agra Tenancy Act (Act III of 1926), S. 230. 
U. P. Uand Revenue Act, S. 233. Oudh Rent Act 
(Act XXII of 1886), S. 10S. C. P. Land Revenue 
Act (Act XVIII of 1888), S. 152. C. P. Tenancy 
Act (Act I of 1920), S. 105. Bombay Revenue 
Jurisdiction Act, S. 4. Madras Revenue Recovery 
Act (Act II of 1864), Ss. 58 and 59. Madras 
Estates Land Act (Act I of 1908), S. 189. N.W.P. 
Rent Act, Ss. 93, 95 and 241. Punjab Land Re¬ 
venue Act (Act. XVII of 1887), S. 158, Punjab 
Tenancy Act (Act XVI of 1887), Ss. 70 and 77. 
Bengal Tenancy Act (Act VIII of 1S85.) 

[Sec (’32) 19 AIR 1932 Oudh 199 (204, 208) : 7 
Luck 716 (FB). (Case under S. 233 of the U. P. 
Land Revenue Act.)] 

2. (’97) 21 Bom 244 (247, 248) (OB). (Determi¬ 
nation of amount of rent—No suit lies forcontest- 
ing legality.) 

( 97) 21 Ilom 235 (241, 243) (DB). (Entries of rent 
payable final —Bombay Act I of 1889.) 

(’35) 22 AIR 1935 All 526 (527). (Suit for share 
of profits against defendant on allegation that 
defendant has realized profits from tenants—Suit 
is not cognizable by Civil Court.) 

<1900) 22 All 139 (141). (Affirmed in 25 All 527 
(533) (PC). U. P. Land Revenue Act XIX of 1873 
— Act VIII of 1873 (UP) — Recovery of irrigation 
dues paid in excess.) 

(’98) 20 All 296 (298) (DB). (Act XII of 1881 — 
-uit far damages against evicted tenant.) 

(’06) 3 Cal L Jour 143 (153) (DB). (Suit for abate¬ 
ment of rent — Civil Court has no jurisdiction.) 

( 69) 3 Beng L R Appendix 114 (115) (DB). (Re¬ 
covery of rent paid to zumindnr—Suit not cogniz¬ 
able bv Civil Court.) 

( 36) 23 AIR 1936 Oudh 71 (74) : 11 Luck 597. 
(Weighmcnt dues do not come under definition of 
rent—Civil Court has jurisdiction to try suit for 
recovery of weighmcnt dues.) 

[Sec (’30) 23 AIR 1936 Pat 51 1 (511).] 

3. ( 29) 16 AIR 1929 Pat 22 (27) : 8 Pat 95 (DB). 
(Question of distribution of Government revenue 
is duty of Collector—Civil Court cannot deal with 

it) 

('71) 11 Bom II O 14 39 (10) (D15). (Claims for 
• •xomption of revenue.) 

C03) 1905 All W N 237 (237) (DB). (Wrong per¬ 
son'.-. cattle sold in execution of Revenue Court’s 
decree—Remedy is only in Revenue Court.) 

( 97) 19 All 127 (128, 129) (DB). (Do.) 

(’93) 15 All 137 (139) (DB). (Claim by lambardar 
for arrears of land revenue payable by pro¬ 
prietors.) 

(’88) 10 All 5 (h). (Suit for partition and possession 
of a share in a particular plot of land — Suit not 
maintainable in Civil Court.) 

( 98) 22 Bom 377 (882, 383) (DB). (Levy of water 


rate under S. 48 of the Bombay Irrigation Act, 
VII of 1879.) 

(’92) 16 Bom 528 (532) (DB). (Partition ofrevenue- 
paying estates cannot be effected in a civil suit.) 
(’92) 16 Bom 649 (651) (DB). (Claims for exemp¬ 
tion of revenue.) 

(’97) 24 Cal 751 (754) (DB). (Suit for partition of 
lands in different estates without division of re¬ 
venue—Suit not cognizable by Civil Court— 
Assam Land and Revenue Regulation, S. 154.) 
(’96) 23 Cal 514 (515) (DB). (Do.) 

(’96) 23 Cal 641 (644, 645) (DB). (Act VII of 
1880 (Bengal)—Sale for arrears of cesses—No suit 
lies to set aside sale.) 

(’93) 20 Cal 285 (295) (DB). (Partition of revenue¬ 
paying estates cannot be effected in a civil suit.) 
(’82) 8 Cal 537 (545) (DB). (Do.) 

(’82) 8 Cal 649 (651) (DB). (Do.) 

(’79) 4 Cal 510 (512) (DB). (Partition of revenue- 
1 aying estates cannot be effected in a civil suit— 
Civil Court has no jurisdiction to alter partition 
effected by Revenue Court.) 

(’74) 22 Suth W R 11 (12). (Partition of revenue¬ 
paying estates cannot be effected in a civil suit.) 

( 74) 22 Suth W It 333 (333) (DB). (Do.) 

(’72) 18 Suth W R 64 (65) (DB). (Act IX of 1847, 
S. 6—Lands added to revenue-paying estates— 
Suit for possession is barred.) 

(’71) 15 Suth W R 242 (243) (DB). (Partition of 
revenue-paying estates cannot be effected in a civil 
suit.) 

(’31) 18 AIR 1931 Lab 652 (653) (DB). 

(’75) 1875 Pun Re No. 10, page 16 (17). (Suit by 
recorded muafidar of land swept away, to revive 
his rights against re-formed land.) 

(”27) 14 AIR 1927 Pat 286 (287) (DB). (Bengal 
Estates Partition Act, 1897.) 

4. (’93) 15 All 115 (116) (DB). (Class of tenancy.) 

('85) 7 All 112 (113) (DB). (Do.) 

(’34) 21 AIR 1934 All 37 (37) (DB). (Grove leased 
—Lessee bolding even ufter expiry of lease—Suit 
fur ejectment lies only in Revenue Court — Agra 
Tenancy Act.) 

(’31) 18 AIR 1931 All 406 (407). 

(’29) 1C AIR 1929 All 613 (614) (DB). (Suit to 
obtain a declaration as to tenancy.) 

(’21) 8 AIR 1921 All 80 (80). (Claim under Agri¬ 
culturists Loan Act, 1884.) 

(’l l) 1 AIR 1914 All 225 (226) : 36 All 48 (DB). 
(Agra Tenancy Act, Ss. 95 and 167—Suit for de¬ 
claration is cognizable bv Revenue Court alone.) 
(’14) 1 AIR 1914 All 26 (27): 36 All 55 (DB).(Suit 
for possession under S. 79, Agra Tenancy Act, is 
cognizable by Revenue Court alone.) 
f ( 01) 23 All 486 (493) (FB). (Suit by zamindar 
against tenant for removal of trees and injunction.) 
(’97) 19 All 101 (104) (FB). (Title to possession of 
occupany holdings.) 

(’96) 18 All 3-iO (343, 344) (FB).(Class of tenancy.) 
(’93) 15 All 387 (392) (FB). (Dispossession of tenant 
of holding coining under Act XII of 1831.) 
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or even title to them , 0 or State lands . 6 It has been so given by reason of the better 
acquaintance of the revenue authorities with such matters and of the necessity of applying 
to them a more elastic and summary procedure than that of the ordinary Civil Courts . 7 
We have seen under S. 4 that such jurisdiction is not affected by the provisions of the 
Code and the various Provincial Rent and Revenue Acts themselves expressly provide 
that the Civil Courts shall not have jurisdiction in such matters . 8 It follows that a Civil 
Court is not competent to set aside a decree of a Revenue Court on a matter exclusively 
within its jurisdiction , 9 or to grant a declaration that particular rights passed to the 


(’93) 20 Cal 009 (629) (DB). (Chota-Nagpur—Suit 
ngainst landlords in respect of debts to which they 
were subject.) 

(’81) 10 Cal 350 (352) (DB). (Registration of name 
of person under Land Registration Act.) 

(’91) 17 Mad 140 (141) (DB). (A mere denial by 
defendant of the relationship of landlord and tenant 
does not oust the jurisdiction of the Revenue Court.) 

(’92) 15 Mad 484 (485) (DB). (Do.) 

(’92) 15 Mad 223(224) (DB). (Do.) 

(’26) 13 AIR 1926 Oudh 484 (485). (Suit in Civil 
Court for possession against tenant is barred.) 

5. f (’32) 19 AIR 1932 Oudh 199 (204) : 7 Luck- 
716 (FB). 

(’35) 22 AIR 1935 All 966 (966) (DB). (Suit for 
declaration of title of plaintiff to grove land—Cog¬ 
nizance by Civil Court barred under Section 230, 
Agra Tenancy Act.) 

(’34) 21 AIR 1934 All 680 (681). (Do.) 

6. (’02-03) (1902-03) Upp Bur ltul, Vol. II, Civ. 
Pro., page 1. (Suit for rent of State land.) 

(’01) 2 Upp Bur Rul 207. (Suit for redemption of 
mortgage of State land.) 

(’97) 21 Bom 684 (693, 694) (DB). (Bombay Act X 
of 1876, S. 4 _ Cla im respecting occupation of 
Government waste land.) 

7. (’13) 17 Cal W N 1201 (1203) (FB). 

8. (’41) 28 AIR 1941 Mad 857 (857). (Madras 
Hereditary Village Offices Act, 1895_Ss. 13, 21 

— Suit for mere declaration that defendant is 
illegally appointed Karnam ignoring plaintiff's 
claim—Civil Court cannot entertain such suit.) 

(’40) 27 AIR 1940 Pat 161 (162): 18 Pat 854 (DB). 
(Bengal Ces3 Act, S. 45—Revenue Court deciding 
that cess was recoverable and claim made for its 
recovery was within limitation — Decision whether 
right or wrong cannot be set aside by Civil Court.) 

(’38) 23 AIR 1938 Cal 229 (233) : I L R (1938) 2 
Cal 1 (DB). (Claim for abatement of revenue under 
S. 52, Bengal Tenancy Act, 1385, does not lie in 
Civil Court.) 

( 09) 5 Nag L It 176 (180, 181). (Order under S. 36 
of the C. P. Tenancy Act is not liable to be over¬ 
ridden by an action in Civil Court.) 

(’9 4) 189 4 Pun Re No. 9G, page 34 4 (3 45). (S. 3 of 
Punjab Tenancy Act.) 

(’39) 26 AIR 1939 All 301 (302). 

(’36) 23 AIR 1936 All 265 (267) (DB). (Civil Court 
can declare document fraudulent and not binding, 
but it cannot treat tenant as trespasser in view of 
Agra Tenancy Act, S. 230.) 

(’35) 22 AIR 1935 All 54 4 (545) (DB). (Agra Ten¬ 
ancy Act, Ss. 121 and 230.) 

t(*35) 22 AIR 1935 All 59 4 (596) : 57 All 949 


(’07) 29 All 604 (607) (DB). (Section 233 (K) of 
Act Ilf of 1901 (U. P.).) 

(’06) 28 All 432 (434) (DB). (Do.) 

(’06) 28 All 394 (399) (DB). (Section 241 (6) of 
Act XIX of 1873 (N. W. P.).) 

( 01) 23 All 291 (296) (FB). (Do.) 

(’35) 22 AIR 1935 Cal 634 (635) : 63 Cal 379. 

(T2) 16 Cal L Jour 67 (70) (DB). (Section 109 of 
Bengal Tenancy Act.) 

(’08) 35 Cal 1013 (1015) (DB). (Section 106, Bengal 
Tenancy Act, impliedly ousts the jurisdiction of 
Civil Courts.) 

(’79) 4 Cal 547 (549, 550) (DB). (Express jurisdic¬ 
tion must have been given to Revenue Court.) 

(’72) 17 Suth W R 470 (470) (DB). (Suit for secu¬ 
rity for amount of jumma barred by Ss. 5 and 7 of 
Regulation VIII of 1819.) 

(’37) 24 A I R 1937 Mad 159 (161). (S. 21. Madras 
Hereditary Village offices Act III of 1895.) 

(’37) 24 AIR 1937 Mad 282 (283). (Do.) 

(’36) 23 A l it 1936 Mad 852 (852, 853). (Suit by 
person deprived of office, for declaration that order 
of cancellation is ultra vires and for delivering 
office to him, is cognizable by Revenue Court only 
—Jurisdiction of Civil Court is barred by S. 21, 
Madras Hereditary Village Offices Act.) 

(’36) 23 A I R 1936 Nag 18 (18, 19) : 31 Nag L It 
Sup. 96. 

(’35) 22 AIR 1935 Oudh 253 (251) : 11 Luck 28. 

(’35) 22 AIR 1935 Oudh 325 (326) : 11 Luck 106. 

(•36) 23 A I It 1936 Pesli 74 (76). (S. 00, Punjab 
Minor Canals Act.) 

(’36) 23 AIR 1936 1‘esh 136 (137). (Do.) 

(’05) 3 Low Bur Rul 50 (51). (Cl. 15 of the Lower 
Burma Town and Village Lands Act, IV of 1898.) 

[See also (’41) 28 A lit 1941 Mad 405 (406). 
(S. 21 of Madras Hereditary Village Offices Act, 
1895, excludes the jurisdiction of Civil Courts 
only where the suit is cognizable by Collector 
under S. 13 of that Act. It does not exclude a 
suit for declaration that the successor of the 
holder of the office is not the adopted son of the 
previous holder from the cognizance of the Civil 
Court.) ] 

Sec also Notes on Section I. 


9. (’43) 30 AIR 1943 Oudh 100 (109) 

( -41) 28 AIR 19 41 Oudh 223 (224). 

('26) 13 AIR 1926 Oudh 205 (205 ’>06) 

(’26) 13 Allt 1926 Oudh 506 (507)’. 

(’09) 31 All 11 (43). (Proceedings of Partition Court 
not challengeable in Civil Court.) 


(’96) 13 All 270 (282, 283) (FB). (Suit in 
Lourt for declaration on a question of title 
by Revenue Court is barred.) 


a Civil 
decided 
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parties under such a decree, 10 or that a rent sale is or is not valid, 11 or to execute the 
decree or order of such Court, 1 - or to question the action of revenue authorities falling 
within their jurisdiction. 13 

\\ here, however, the proceedings are tainted by fraud, irregularity illegality or 
other fundamental defects, the jurisdiction of the Civil Court to question them remains. 14 
(sec also Note 50.) It, of course, remains in all matters not falling within the exclusive 
jurisdiction of the Rent and Revenue Courts under the various Provincial Acts referred to 
above. 1 '* Further, the jurisdiction of the High Court to issue a writ of certiorari in order 


(’85) 7 All SOI (890). (Proceedings of partition 
Court not challengeable in Civil Court.) 

( 09) 10 Cal W N 111 (114). 

(’99) 3 Cal W N 311 (313). 

(’91) 18 Cal 481 (483). (Plight to have a sale under 
the Bengal Tenancy Act set aside.) 

(’80) 9 Mad 39 (41, 42). 

(’37) 170 Ind Cas 039 (G40) (Oudh). 

(’35) 22 AIR 1935 Oudh 229 (230) : 10 Luck Gs2. 
(’32) 19 AIR 1932 Oudh 273 (274). 

('25) 12 A I It 1925 Oudh 071 (672). (Proceedings 
of Partition Court not challengeable in Civil Court.) 
(’24) 11 AIR 1924 Oudh 215 (240.217). (Decision 
of Revenue Court in redemption proceedings of 
State land.) 

(’97-01) 1897-01 Upp RurRul 211. (CivilCourt is to 
he guided by the decision of Revenue authorities in 
deciding whether land is State land.) 

(.See (’38) 25 A IR 1938 Mad 318 (319). (Civil 
Courts cannot exercise revisional jurisdiction ifi 
respect of any order of the Collector which is 
within his revisional jurisdiction and cannot con¬ 
sider whether such order is right or wrong on the 
merits.)) 

10. (’21) 11 AIR 192 1 Oudh 09 (75) (Dli). 

11. (’33) 20 AIR 1933 Mad 384 (385). 

12. (*02-03) 1902-03 Upp liur Rul 13. 

13. (’35) 22 A I R 1935 Mad 725 (725). (Resump¬ 
tion of Inam land — Tahsildar granting patta to 
person found to be in possession—Civil Court can¬ 
not question validity of grant.) 

14. ( 43) 47 Cal W N 408 (417) (DR). (A Civil 
Court lias power to declare an order by the Board 
of Revenue to bo ultra vires wheu the Board acts 
without jurisdiction.) 

*41) 28 A I R 1911 Oudh 223 (224). (Civil Court 
can entertain suit by a minor for declaration that 
decree of Revenue Court is not binding on him on 
the ground that he was not properly represented.) 
(*40) 27 AIR 1940 Pat 101 (102, 103) :1S Pat 85 1 
(Dli). (Civil Court can entertain suit only if order 
of Revenue Court is without jurisdiction not because 
it is incorreet.) 

t (’03) 25 All 19(23) (Dli) (Fraud— CivilCourtcan 
declare revenue proceedings as fraudulent and give 
relief.) 

(’03) 30 Cal 019 (022) (Dli). (Material irregularity.) 
❖ (’90) 12 All 409 (414, 115, 418) (F13). (Illegal 
sale of tree-* by zamindar for arrears of rent.) 

(’13) 37 Liom 542 (550) (Dli). (Illegality in pro¬ 
ceedings taken for realization of land revenue.) 

( 30) 23 AIR 1930 Cal 138 (111, 142) (DR). (Civil 
Court can entertain suit to set aside order passed 
by Rovenue Court beyond its jurisdiction.) 

I (’30) 23 AIR 1930 Cal 029 (039) (DR). 


(’10) 37 Cal 107 (112) (DB). (Sale for supposed 
arrears of revenue—Suit to set aside is not barred 
by S. 33 of Act XI of 1859.) 

(’06) 33 Cal 451 (458) (DB). (Material irregularity.) 
(’05) 32 Cal 509 (514) (DB). (Do.) 

(’05) 32 Cal 953 (954, 955) (DB). (Irregularity in 
publishing notice of putni sale.) 

(’02) 6 Cal W N 411 (413) (DB). 
t (’98) 25 Cal 833 (842): 25 Ind App 151 (PC). (Sale 
for supposed arrears pf revenue—Suit to set aside 
is not barred by S. 33 of Act XI of 1859.) 

(’98) 25 Cal 870 (879) (DB). (Do.) 

(’83) 9 Cal 019 (021): 10 Ind App 19 (PC). (Irregu¬ 
larity in publishing notice of putui sale.) 

(’92) 19 Cal 703 (712) (SB) (Do.) 

(’74) 22 Suth W R 301 (302) (DB). (Want of juris¬ 
diction in Revenue Court.) 

(’15) 2 AIR 1915 Mad 460 (460) : 38 Mad 1042 
(1014). (Invalidity of sale of holding under S. Ill 
of Madras Estates Land Act, I of 190S.) 
f (’38) 25 AIR 1938 Oudh 62 (64) (DB). (U. P. 
Manual of Revenue Department, Vol. I, Rr. 998 
and 1011 — Commissioner setting aside sale on 
grounds not provided for in R. 998—Civil Court lms 
jurisdiction to entertain suit ngainst such order.) 
fSec however (’39) 26 AIR 1939 All 446 (147) 
(DR). (Civil suit for declaration that decree of 
Revenue Court was without jurisdiction does not 
lie — Reason given is that the Revenue Court in 
the particular matter had the sole jurisdiction to 
decide that matter.) 

(’29) 16 AIR 1929 Bom 207 (263) (DB). (Plaintiff 
seeking to avoid the proceedingsof Mnmlatdar by 
basing his cause of action on fraud— Held , Civil 
Court bad no jurisdiction.)] 

15. (’43) 30 AIR 1943 All 84 (85) (DB). (Where 
adequate relief cannot be obtained from Revenue 
Courts suit must lio in Civil Court.) 

(’43) 30 AIR 1913 Oudh 36 (37) (DB). (Oudh Rent 
Act, S. 108 (10) — Suit by tenant against one of 
landlords even if he be lambardar for possession is 
cognizable by Civil Court.) 

(’43) 30 AIR 1943 Lab 48 (50) (DB). (Punjab Pre¬ 
emption Act (I of 1913), S. 14 — Civil Court has 
jurisdiction to decide under S. 14 whether vendor 
belongs to same agricultural group as vendee — 
Jurisdiction is not ousted by Punjab Alienation of 
Land Act.) 

(’42) 29 AIR 1942 Lah 217 (219,223) : ILR (1913) 
Lab 191 (FB). (Case relating to Punjab Tenancy 
Act, S. 77 (3) (d) and S. 77 (3) Proviso (1).) 

(’42) 29 AIR 1942 Oudh 93 (96): 17 Luck 205 (DB). 
(“Land” in S. 127, Oudh Rent Act does not include 
produce of land—Suit to recover value of fish 
taken out of river against trespasser docs not fall 
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under S. 108 (2) and S. 127, Oudb Rent Act — 
Civil Court has jurisdiction by reason of S. 9, 

c. r. c.) 

(’41) 28 AIR 1941 All 61 (63, 64) : ILR (1941) All 
250 (FB). (Suit against lixcd-rate tenant for a 
mandatory and prohibitory injunction — Revenue 
Courts not competent to entertain suit; suit lies 
in Civil Court.) 

(’41) 28 AIR 1941 Mad 405 (406). (Defendant’s 
adoption standing in way of plaintiff's succession 
to village ofhee — Suit for declaration that de¬ 
fendant is not the adopted son is one under S. 42, 
Specific Relief Act, and as such cognizable by Civil 
Court—Revenue Court lias no jurisdiction toenter- 
tain such suit.) 

(’41) 28 AIR 1941 Oudb 223 (224). (Minor—Decree 
against, obtained in Revenue Court—Suit by minor 
for declaration that decree is not binding on him 
on ground that be was not properly represented is 
cognizable by Civil Court.) 

(•41) 28 AIR 1941 Rut 50 (50). (Estates Partition 
Act, S. 119 (Bengal Act V of 1897). Suit by a 
person claiming interest in land not barred.) 

(•40) 27 AIR 1940 Nag 102 (403) : ILR (1941) Nag 
107. (Berar Land Revenue Code (1J2.S), S. 1J2 (1) 
(e), Proviso expressly confers jurisdiction on Civil 
Courts where interpretation of sanad is involved.) 

(•40) 27 AIR 1910 Rang 240 (241) : 1940 Rang 
L R 230. (Sections 53 and 56, Burma Land and 
Revenue Act do not bar jurisdiction of Civil Court 
where question is whether Revenue Officer bad 
any legal authority to act as be did and no ques¬ 
tion arises as to legality of any process issued 
under S. 45 of that Act.) 

CIO) 27 AIR 1940 Cul 572 (576, 577) (DB). (Case 
relating to Bengal Regulation II of 1819, S. 30 
and Bengal Act VII of 1862, S. 2.) 

(’40) 27 AIR 1940 Cal 39 (41, 46) (DU). (Case 
relating to b. of Uenyal Itevenue Sales Law. 
Act XL of 1859.) 

(’40) 27 AIR 1940 All 389 (392) : ILR (1910) All 
.151 (DB). (Suit for injunction or compensation 
against a fixed-rate tenant.) 

(’39) 26 AIR 1939 Pat 497 (499) (DB). (Case under 
C. P. Land Revenue Act (XVIII of 1881), S. 152.) 

(’39) 26 AIR 1939 Nag 5 (0, 7): ILR (1910) Nag 
16 (DB). (Letters Patent Appeal from AIR 1937 
Nag 103 confirming the same —Perfect partition 
proceedings under C. P. Land Revenue Act, II of 
1917 — Jurisdiction of Civil Court not b irred for 
the purposed declaring titles of parties although 
such Court baa no power to interfere with the 
partition made by Revenue Officer ) 

( 39) 26 AIR 1939 All 383 (387). (Tenant alleging 
that his co-tenants bad illegally built certain 
constructions on joint plots bringing suit for 
mandatory injunction for removal of constructions 
and for prohibitory injunction restraining any act 
which may alter character of plots — Suit is 
cognizable by Civil Court.) 

(’39) 26 AIR 1939 All 412 (443) : ILR (1939) All 
594 (DB). (Three sisters succeeding to residue of 
father’s zemindari under will — Eldest appointed 
manager for collecting accounts and profits and 
distributing them between sisters and also for 
controlling household and paying household ex¬ 


penses—Suit by one sister against her for accounts 
of profits received during certain period —. Suit 
cognizable by Civil Court.) 

f (’29) 16 AIR 1929 Pat 22 (26, 27): 8 Pat 95 

(DB). (Bengal Act XI of 1859—Question of title_ 

Civil suit lies ) 

t (’36) 23 AIR 1936 All 661 (662) (DB). (Mortgagee 
of share in niauza, obtaining decree on bis mort¬ 
gage and purchasing mortgaged property—Entire 
m.iuza leased out by mortgagor aud his cosharers 
prior to sale in favour of mortgagee — Civil Court 
can grant declaration that lease is not binding on 
mortgagee under S. 52, T. P. Act—For possession 
mortgagee should go to Revenue Court.) 

(’36) 23 AIR 1936 All 220 (220) (DB). (Suit for 
partition of bouses and surrounding lands in abadi 
is not barred from Civil Court’s jurisdiction ) 

(’35) 22 AIR 1935 All 422 (423). 
f (’33) 22 AIR 1935 All 271 (272) : 57 All 852 
(DB). (Claim for profits by one cosbaror of occu¬ 
pancy holdiug against another is of civil nature.) 

(’31) 21 AIR 1934 All 685 (686). (Suit by sub¬ 
tenant against the original landlord through whom 
the suh-ienant’s own landholder claims, cannot be 
maintained in the Revenue Court.) 

(’30) 17 AIR 1930 All 304 (304) (DB). (Suit by 
landlord against trespasser lies iu Civil Court.) 

(’29) 16 AIR 1929 All 669 (671): 51 All 926 (DB). 
(Suit for compensation for injury sustained in 
consequence of the non-withdrawal of distraint) 

(’23) 10 AIR 1923 All 134 (134): 45 All 191 (DB). 
(Claim of owueisbip of grove and damages.) 

(’13) 35 All 14 (17, 18). (Suit between rival claim¬ 
ants to tenancy.) 

(’06) 28 All 563 (-367, 569) (DB). (Plaintiff paying 
arrears of Government revenue to save bis pro¬ 
perty from being sold for arrears clue from de¬ 
fendant can maintain civil suit.) 


( 04) 26 All 591 (593) (DB). (Suit for po ssession of 
usufructuarily mortgaged occupancy holding.) 

( 97) 19 All 456 (457, 458). (Suit for damages for 
dispossession through Court.) 

( 97) 19 All 452 (434, 455) (DB). (Suit to eject as 
trespassers persons claiming to hold as successors 
of deceased occupancy tenant.) 

( 97) 19 All 496 (499) (DB). (Lease of mortgaged 
property by mortgagee to mortgagor for realization 
of interest—Rent not paid—Suit lies in Civil 
Court.) 

(’91) 16 All 323 (328) (DB). (Suit to eject as tres¬ 
passers persons claiming to be mortgagees of oc¬ 
cupancy tenant.) 

(’92) 14 All 223 (225) (DB), (Suit to eject mort¬ 
gagee of occupancy holding lies.) 

+ (’90) 12 All 419 (422) (FB). (Do). 

(’89) 11 All 224 (227). (Suit by plaintiff against 
cosliarcrs for share of rent wrongfully received 
by them.) 

(’85) 7 All 338 (339) (DB). (Suit for declaration of 
til 1 o to lands.) 

(DI) '- < Suit tor declaration 
that the defendant is only a tenant-at-will.) 

( 36) 23 AIR 1936 Bom 301 (306). (Suit for decla¬ 
ration that the defendant is not watandur of vil 
age is prima facie barred under S. 4, Bombay 
Revenue Jurisdiction Act.) 
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(’01) 25 Bom 312 (314) (DB). (Determination is 
final under S. 121 of the Land Revenue Code 
(Bombay Act V of 1879) only where boundary 
dispute arises.) 

(’98) 22 Bom 173 (175) (DB). 

(’98) 22 Bom 579 (582) (DB). 

< 97) 21 Bom 773 (774) (DB). (Suit against defen¬ 
dants in their private capacity not barred by S. 4 
of Act X of 1876 (Bombay).) 

( 96) 20 Bom 803 (806). (Suit against forest officer 
is not barred by Act X of 1876.) 

(’96) 20 Bom 747 (750). (Bombay Act X of 1876, 
S. 4 (c)_Suit between private parties for establish¬ 
ing a private right.) 

( 96) 20 Bom 764 (767). (Section 11, Act X of 1876 
(Bom) does not bar jurisdiction when Collector 
moves under S. 81 of Act VII of 1878 to recover 
price of timber sold by forest officer.) 

(’94) IS Bom 525 (532) (DB). (Liability of khot to 
Inamdar for assessment—Civil suit not barred by 
Bombay Act, X of 1876. S. 4.) 

r93) 17 Bom 681 (683) (DB). (ActX of 1876 (Bom) 
—Government not concerned in proceeding for 
realisation of revenue—Civil suit not barred.) 

C36) 23 AIR 1936 Cal 786 (787, 788). (Landlord’s 
right to recover transfer fee under S. 26E, Ben. 
Ten. Act—BeDgal Tenancy Act not providing re¬ 
medy to recover—Civil suit is maintainable.) 

(’22) 9 AIR 1922 Cal 345 (347) : 49 Cal 37 (DB). 
(Title with plaintiff — Settlement with defendant 
by revenue authorities — Civil Court can decree 
partition.) 

('l l) 1 AIR 1911 Cal 197 (198) (DB). (Civil suit on 
question of title not barred by Bengal Act VI of 
1870.) 

CIO) 37 Cal 6G2 (668) (DB). (Title in partition pro¬ 
ceedings. S. 149 of the Estates Partition Act.) 

CIO) 11 Cal L Jour 63u. (Rent of tank—Civil suit 
maintainable.) 

CIO) 6 Ind Cas 217 (218) (DB) (Cal). (Suit to esta¬ 
blish plaintiff’s right not barred by failure to sue 
under S. 106, Ben. Ten. Act.) 

COO) 36 Cal 726 (732). (Title in partition pro¬ 
ceedings.) 

(’05) 2 Cal L Jour 306 (310). (Civil suit on question 
of title not barred by Bengal Act VI of 1870.) 

C05) 2 Cal L Jour 351 (353, 359). (Title in partition 
proceedings.) 

C01) 31 Cal 937 (912, 913). (Rent of lank — Civil 
suit maintainable.) 

{’03)7 Cal W N 111 (112) (DB). (Suit for defi¬ 
ciency for which defaulting purchaser is answer¬ 
able under S. 9 of Regulation VIII of 1819.) 

( 02) 29 Cal 367 (369) (DB). (Civil suit to set aside 
decision of revenue authorities under Bengal Act 
VIII of 1 s76 lies under S. 150 which specially gives 
such light — The suit should be filed within 
one year.) 

C02) 29 Cal 9 lit (97«). (Suit to set aside sale for 
arrears of road and public cess will lie — Bengal 
Act VII of 1880.) 

( 01)28 Cal -185 (486, 487) (DB). (Prohibition is 
only to rent of agricultural or horticultural lands.) 

( 98 ) 25 Cal 85 («G) (DB). (Suit to set aside sale for 
arrears of road and public cess wilMie.) 

('97) 2 1 Cal 239 (210, 211) (DB). (Right to obtain 
a settlement.) 


(’97) 2 Cal W N cclxiv. (S. 65 of Assam Land 
Revenue Regulation—Order under, without notice 
to party — Latter can sue for declaration that his 
rights are not affected by the order.) 

(’93) 20 Cal 51 (56) (FB). (Suit for surplus sale 
proceeds of revenue sale lies—18 Cal 234 overruled.) 
(’89) 16 Cal 117 (119) (DB). (Suit to stay partition 
proceedings in Revenue Court.) 

(’88) 15 Cal 198 (200, 201) (DB), (Partition of 
revenue paying estate.) 

(’83) 9 Cal 925 (929) (DB). (Right to registration 
in revenue records.) 

(’S2) 8 Cal 126 (130) (DB). (Suit to stay partition 
proceedings in Revenue Court.) 

(’81) 7 Cal 153 (155, 157) (DB). (Suit by cosharer 
for partition of land without seeking for annul¬ 
ment of his joint responsibility for revenue.) 

(’81) 6 Cal 453 (457) (DB). (Suit to set aside order 
in survey proceedings under Bengal Act V of 1875 
relating to private property, is not barred.) 

(’79) 4 Cal L Rep 38 (39) (DB). (Suit for partition 
of land excluded by Collector in former partition.) 
(’68) 1 Deng L R A C 175 (177) (DB). (Suit by 
transferee of tenure to have his name entered in 
sherista of zamindar. Both Courts have concurrent 
jurisdiction.) 

(’35) 22 AIR 1935 Lah 613 (615). (S. 36, Punjab 
Colonization of Government Lands Act, does not 
bar Civil Courts from questioning mutation order 
passed by Collector.) 

(’35) 22 AIR 1935 Lab 739 (740) : 17 Lah 38 
(DB). (Suit in Revenue Court for ejecting tenant 
—Decision does not prevent Civil Court from 
entertaining subsequent suit involving question of 
title.) 

(’35) 22 AIR 1935 Lah 976 (977). 

(’26) 13 AIR 1926 Lah 178 (179) (DB). (Suit to 
declare as divided an estate shown as joint in the 
revenue papers.) 

(’26) 13 AIR 1926 Lah 578 (579) : 7 Lah 479 (DB). 
(Landlord and tenant—Suit based on relationship 
of debtor and creditor lies in a Civil Court.) 

(’37) 24 AIR 1937 Mad 303 (30G). 

(’36) 23 AIll 1936 Mad 522 (523). (Question wbe- 
tber the melwaram belongs to one person or another 
is not a matter within the exclusive jurisdiction of 
Revenue Court.) 

(’15) 2 AIR 1915 Mad 781 (784) : 38 Mad 738 
(742) (DB). (Suit for ejectment and for pasture 
rent.) 

(’94) 17 Mad 1 (7) (DB). (Suit to enforce acceptance 
of pattns and execution of muchulkas.) 

(’01) 14 Mad 441 (447, (450) (FB). (Do.) 

(’90) 13 Mad 361 (3G3, 3G4) (DB). (Do.) 

(’89) 12 Mud 404 (405). (Cancellation of a subse¬ 
quent patta for waste land.) 

(•37)24 AIR 1937 Nag 163 (164, 165). (Perfect 
partition proceedings under Cbap. XI of C. P. 
Land Revenue Act, II of 1917 —Jurisdiction of 
Civil Court in respect to questions of title is not 
ousted — But Civil Courts are precluded from 
considering the mode of partition.) 

(•26) 13 AIR 1926 Nag 432 (432). (Suit by trans¬ 
feree of an occupancy bolding who is illegally dis¬ 
possessed by his transferor or his heirs.) 

(’24) 11 AIR 1924 Nag 275 (277) : 20 Nag LR 
145. (Question of liability of estate to partition.) 
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to ascertain if the proceedings of Revenue Officers and Courts have been conducted in due 
compliance with the provisions of the statute is not affected by the exclusive jurisdiction 
conferred on Revenue Courts by such statutes . 10 The reason is that wherever any person 
or body of persons is invested with legal authority to determine questions affecting the 
rights of subjects and has the duty, in exercising that authority, to act judicially, ho or they 
are subject to the controlling jurisdiction of the High Court of Justice exercised in the writ 
of certiorari. 

Where a plaint partly cognizable by a Civil Court and partly by a Revenue Court 
is presented to either Court, it should be ordered to bo amended so as to bring it within 
the jurisdiction of the Court of presentation . 17 

The defendant, in a suit for possession in the Mamlatdar’s Court, cannot oust the 
jurisdiction of the Mamlatdar by merely filing a suit in the Civil Court. Under S. 2G of 

the L>ombay Mamlatdar s Courts Act, it is for the Mamlatdar to decide if he is to proceed 
with the suit or not . 18 


52. Bar by the Criminal Procedure Code. — Section 133 of the Criminal 
Piocedure Code provides that no order duly made by a Magistrate under that section 
shall be called in question by the Civil Court. Similar provisions have been made as to 
orders under ss. 136, 137, 139 and 142. A suit, therefore, will not lie to set aside the orders 
passed under any of those sections. 1 But the orders are not conclusive on the question of 
title to property vested in a person and do not exclude the jurisdiction of Civil Courts to 
enquire into such matters. - Nor, it is conceived, will the Civil Court’s jurisdiction be barred 
if the order passed is without jurisdiction . 3 See also the Authors’ Commentaries on the 
Criminal Procedure Code, 2 nd (1941) Edn., s. 140 Note n. 


(’30) 17 AIR 1930 Oudh 218 (219). (Suit by land- 
lord against a trespasser or a person asserting 
proprietary title.) 

<' 2 ®) }« AlR 1929 Oudh 529 (534) : 2 Luck 649 
(DB). (Dispute between two rival tenants, cognizable 
by Civil Court.) 

(’28) 15 AIR 1928 Oudh 95 (97) : 3 Luck 273 (DB). 
(Suit between rival claimants of quabzadi lands ) 

(’23) 12 AIR 1925 Oudh 442 (443) : 28 Oudh Cas 
325. (Suit to eject as trespasser a tenant claimin'' 
adverse possession.) ° 

(’27) 14 AIR 1927 Oudh 215 (21G). (Partition of 
house in Abadi—Civil suit lies.) 

( —6) 13 AIR 1926 Oudh 181 (181). (Rent decision 
not final on question of title — Civil Court can 
try it.) 

< 2 J) 8 , A ?^ 1921 0utlh 125 (126): 24 Oudh Cas 15. 
(Rival title to tenancy.) 

( ’ 29) ? /« 1920 Oudh 231 (233) : 23 Oudh Cas 

it for partition of dwelling house and a 

chabutra.) 

(’04) 7 Oudh Cas 372 (379) (DB). (Civil Court 
competent to decide if a decree created an under- 
proprietary right.) 

(’29) 16 AIR 1929 Pat 332 (333) : 8 Pat 763 (DB). 
(Collector’s order for partition under S. 29, Bencal 
Estates Partition Act—S. 119 of the said Act no 
bar to civil suit.) 

(’25) 12 AIR 1925 Pat 517 (519, 520) (DB). (Suit 
for settlement of fair rent when not barred bv 
S. 158, Ben. Ten. Act.) 

(’24) 11 AIR 1924 Pat 795 (796) (DB). (Suit for 
nxing the liability of defendants inter se for 
Government revenue.) 


16. ('40) 27 AIR 1940 Rang 84 (86, 88): 1940 Rang 
L R 325 (SB). (Case relating to S. 49 of Burma 
Tenancy Act.) 

17. (’43) 30 AIR 1943 Oudh 307 (307, 308) (DB). 
(’04) 1904 Pun Re No. 81, p. 299 (302). 

t (’92) 1892 Pun Re No. 19, p. 91 (92). 

(’32) 19 AIR 1932 Lah 595 (596). 

(’04) 2 Low Bur Rul 243 (214). 

18. (’30) 17 Allt 1930 Bom 181 (185) (DB). 

Note 52 

1. (’09) 31 All 371 (373) (DB). (Case under U. P. 
District Municipalities Act, S. 183. Civil Court 
has no power to disturb the order of the District 
Magistrate.) 

(’69) 11 Suth W R 131 (435) (DB). (Civil Court 
cannot direct a public road to be closed by the 
assistants of the officers of the Court.) 

(’72) 18 Suth W B 284 (285) (DB). 

2. *(’8S) 15 Cal 160 (470) (FB). 

(’93) 17 Bom 293 (299) (DB). (Where bona fide 
question of title is raised, the Magistrate should 
ordinarily refer parties to a Civil Court.) 

[See (’90) 17 Cal 562 (565) (DB). (Where there is 
a bona fide dispute Magistrate has no power to 
make an order under S. 133, Cr. P. C.) 

(’88) 15 Cal 564 (571).] 

3. (’67) 8 Suth W R 239 (240) (DB). 

*{’74)0N W PH C R 104 (112) (DB). (Case 

under S. 518 of Act X of 1872.) 

*(’80) 5 Cal 7 (20) (FB). (Do.) 

[See (’1865) 2 Suth W R 287 (287) (DB). (Suit lies 

from the proceedings of a Magistrate orderin'' 

removal of encroachment net treated as a local 
nuisance.)] 
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An order under S. 145 of the Criminal Procedure Code as to the possession is 
conclusive as to the fact of possession of a party on the date of the order , 4 5 6 7 but is not 
conclusive as to such possession before the date of the order. A suit, therefore, under s. 9 
of the Specific Relief Act on the ground of dispossession within six months but before the 
date of the order is not barred. 0 No suit will, however, lie on the basis of dispossession as 
a result of the Magistrate’s order itself. The reason is that such dispossession is one in due 
course of laic and s. 9 of the Specific Relief Act has therefore no application. 0 

An order refusing to grant maintenance under s. 4S8 of the Criminal Procedure 
Code is no bar to a civil suit for maintenance." For further discussion of the question of 
the jurisdiction of Civil Courts in regard to maintenance proceedings under S. 488 of the 
Criminal Procedure Code, see the Authors’ commentary on that section in 2nd (1941) 
Edition of the Code. 

As to whether a suit will lie for restoration of property attached and sold under 
Ss. ST and SS of the Criminal Procedure Code, see the Authors’ Commentaries on the Code 
of Criminal Procedure, 2nd (1011) Edition, s. S3 Note 10 . An order of disposal passed by a 
Magistrate under s. 524 of the Criminal Procedure Code cannot be taken to be conclusive 
as regards the owner’s title, and a civil suit to contest the order, 8 9 or for recovery of the 
proceeds of the sale of the proi>erty attached and sold under that section 1 * is not barred. 
Similarly, a suit to recover the expenses ordered by a Criminal Court to be paid to a 
witness will lie in a civil Court. 10 

"Where a civil suit and a criminal complaint raise the same issues between the 
same parties, the judgment of one Court is not binding on the other and there is the 
unavoidable risk of conflict of decisions. 11 


53. Matters dealt with by a special tribunal. — Where a special tribunal 
or a public body is created by or under the authority of an Act of Legislature for the 
purpose of determining questions as to rights which are the creation of the Act, then the 
jurisdiction of that tribunal or of that body is, unless provided otherwise, exclusive and 
the civil Courts cannot take cognizance of such matters. 1 Where, in the exercise of such 


4. f (’02) 20 Bom 050 (0-58, 300) (DB). 

(•74) 21 Sutb W R 79 (79) (DB). (A Civil Court 
cannot set aside the order of a Magistrate giving 
possession.) 

5. f (’02) 20 Bom 0-50 (058, 300) (DB). 

(’70) 20 Sutli W R 12 (12) (DB). 

6 . (’08) 12 Cal W N 090 (099) (DB). (20 Suth 
W R 12 distinguished.) 

7. (’0-5) 02 Cal 479 (181) (DB). {Quccrc— Whether 
a suit lies when a Magistrate orders maintenance 
under S. 188 to have the order set aside.) 

8 . (’20) 7 AIR 1920 Tat 182 (180, ls.5) : 5 Rat L 
Jour 321. 

(’85) 9 Bom 131 (105). 

9. (’1.5) 2 AIR 1915 Bom 227 (227) : 10 Bom 200 
( 200 ). 

10. (’20) 13 AIR 1920 Cal 289 (289, 290). 

11. (’32) 19 Allt 1902 Mad 254 (255, 250) : 55 
Mad 010. 

Note 53 

1. (*42) 29 AIR 1912 Lull 179 (185). (Case under 
the Royal Calcutta Turf Club Rules.) 

(’4 1) 28 AIR 1911 Nag 220 (230) : I L It (1911) 
Nag 279 (DB). 

(’40) 27 AIR 1910 Cal 230 (210) : I L R (1940) 1 
Cal 1 1 (DB). (The jurisdiction to revoke a probate 


is limited to Probate Courts—Civil Courts have no 
jurisdiction.) 

(’•40) 27 AIR 1910 Lab 101 (407) :ILB (1941) 
Lab 71 (FB). 

(’39) 20 AIR 1939 Lab 372 (370). (Punjab Village 
Panchayat Act, S. 39 —Jurisdiction of Civil Courts 
to challenge Puncbayat's order is barred.) 

(’30) 23 AIR 1930 Mad 269 (271, 272) (DB). (Suit 
for declaration that the Collector had proceeded on 
wrong basis in calculating the cess payable by 
the plaintiff under Madras Local Boards Acts, 
S. 79 ami a claim for refund thereof — Question 
whether the suit was maintainable in Civil Court.) 

(’20) 13 AIR 1920 Mad 793 (798). 

(’07) 24 AIR 1907 All 305 (000, 007). 

(’35) 1935 All L Jour 1111 (1112). 

(’00) 20 AIR 1903 All 100 (165). (Taxation by 
Cantonment Board — Civil Court’s jurisdiction 
ousted—Doubted in AIR 1904 All 009 ^ 57 All 1). 

(’33) 20 AIR 1903 All 358 (301, 000) : 55 All 406. 
(U. I». District Boards Act, S 35 (3)—Jurisdiction 
of Civil Court to try suit challenging election of 
chairman of District Board is impliedly barred ) 

*(’25) 12 AIR 1925 All 250 (2G1» : 47 All 404. 
(Suit against university to declare candidate to 
have passed in an examination docs not lie.) 

(’37) 24 AIR 1937 Bom 231 (235). 
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jurisdiction, an individual may receive an injury and a party actually receives such injury, 
still the jurisdiction of the civil Courts is ousted if the method of redressing it is pointed 
out by the statute creating the jurisdiction . 2 Thus, the Chief Judge of the Small Cause 
Court at Bombay is the tribunal to determine questions as to disputed elections . 3 
Similarly, several Municipal Boards have been constituted as special tribunals in election 
and other matters . 4 In all such cases where the tribunal or the body has acted within its 
jurisdiction, the jurisdiction of the civil Courts is barred in the absence of mala fides 
or fraud . 6 


*(’07) 31 Bom 604 (610). (Jurisdiction of Civil 
Court barred by implication.) 

(’38) 25 AIR 1938 Cal 359 (361). (Tribunal created 
by Bengal Local Self-Government Act to try 
questions as to rights created by that Act — 
Jurisdiction of the Tribunal is exclusive.) 

(’36) 23 AIR 1936 Cal 64 (65). (The Circle Officer 
is the special tribunal constituted under the Bengal 
Village Self-Government Act, to decide the ques¬ 
tion of a person's eligibility to vote—Civil Court’s 
jurisdiction to try the question is barred.) 

(’35) 22 AIR 1935 Cat 10 (12) : 61 Cal 980. 

(’35) 22 AIR 1935 Lab 947 (948). (Dispute con¬ 
cerning business of Co-operative Society—Aggrieved 
member can only appeal to the arbitrator — Civil 
Court has no jurisdiction to impugn the award.) 
(’31) 18 AIR 1931 Mad 574 (575) : 54 Mad 928. 
(Madras Hindu Religious Endowments Act, S. 84 
— Person aggrieved by Religious Endowments 
Board’s decision is debarred from proceeding by 
suit.) 

(’26) 13 AIR 1926 Mad 246 (247) : 50 Mad 91. 
(Civil Courts cannot restrain a member of pan- 
chayat from entering his duties as panchayatdar.) 
(’38) 25 AIR 1938 Nag 119 (121) : I L R (1938) 
Nag 482. 

(’33) 20 AIR 1933 Oudh 100 (102) : 8 Luck 295. 
(’38) 25 AIR 1938 Rang 392 (393): 1939 Rang 
L R 50 (FB). (Case under Burma Co-operative 
Societies Act, VI of 1927.) 

•*(’29) 16 AIR 1929 Sind 69 (82) : 26 Sind L R 
435. (Municipality dismissing servant in lawful 
exercise of powers—No suit lies to question it.) 
[See (’16) 3 AIR 1916 Mad 1119 (1120) : 38 Mad 
41 (43, 41). (The Standing Committee of the 
Madras Corporation i3 not a Special Tribunal 
and hence suit lies from an order of the Standing 
Committee.) 

(’ll) 28 AIR 1911 Lab 225 (227) (DB). (Special 
jurisdiction conferred — It must be taken to be 
strictly limited to terms in which it is created.)] 
ALo see Preamble Note 7. 

2. (’43) 30 AIR 1943 All 123 (150) (FB). 

(’10) 27 AIR 1910 Bom 291 (301). (If a special 
tribunal under f he S*-a Customs Act after a fair 
hearing upholds the penalty imposed under S. 167 
(17), and the same is confirmed by the Central 
Government under S. 191 of the Aot, a suit in the 
Civil Court is not maintainable.) 

C39) 26 AIR 1939 Mad 907 (9G8). (Case under 
Madras Co operative Societies Act, VI of 1932 ) 
(’39) 26 AIR 1939 Mad 17 (20). (Suit by candidate 
involving declaration that interpretation by Col¬ 
lector of certain Madras Electoral Rule framed 
under Government of India Act, S. 72A (4), is 


wrong—Remedy provided by Rules—Jurisdiction 
of Civil Court is ousted.) 

(’38) 25 AIR 1938 Mad 972 (974) : I L R (1939) 
Mad 81. (Madras Hindu Religious Endowments 
Act, 1927, S. 43 provides a special remedy—Civil 
suit is barred.) 

+ ('25) 12 AIR 1925 Sind 130 (132) : 18 Sind L R 
68 (DB). (Income-tax Act creates a special juris¬ 
diction and provides special remedy.) 

(’39) 26 AIR 1939 Cal 178 (180) (DB). (Municipal 
Act providing remedy for nonfeasance of duty by 
municipality—Suit by rate-payer against munici¬ 
pality for nonfeasance of duty and not for any 
wrongful act, does not lie.) 

(’22) 9 AIR 1922 Cal 4 (5, 8) (DB). (Land Acquisi¬ 
tion Act creates a special jurisdiction and provides 
a special remedy.) 

(’66) 5 Suth WRSCG (7) (DB) (Witness cannot 
sue for expenses as Code provides a special method 
to recover it.) 

(’70) 7 Bom H C R A C 33 (36) (DB). 
t (’36) 23 Allt 1936 Lali 901 (903) : ILR (1937) 
Lab 92 (DB). 

(’28) 15 AIR 1928 Lab 562 (564) : 10 Lab 338 
(DB). 

(’ll) 9 Ind Cas 1000 (1001) : 1911 Puu Re No. 38 
(DB). 

f (’89) 12 Mad 105 (108). (Suit to cancel decision 
of forest officer and to recover certain land is not 
maintainable in Civil Court.) 
t (’37) 24 Allt 1937 Sind 305 (306) (DB). 

(1880) 14 Ch D 111 (117), West v. Down man. 
(1818) 11 Q B 731 (742), Stevens v. Jeacokc. 

Also see Note 62. 

3. (’07) 31 Bom 604 (608) (DB). 

4. See the Municipal Acts of the various provinces. 

5. (’41) 28 AIR 1941 Lab 234 (236) : ILR (1941) 
Lab 524 (FB). 

(’40) 27 AIR 1940 Nag 174 (175). (Suit against 
municipality for refund of tax wrongly recovered 
— Wrong decision of Municipality does'not render 
its action ultra vires and therefore suit is not 
maintainable.) 

(’39) 26 AIR 1939 Nag 312 (312). 

(’38) 25 AIR 1938 All 520 (522). 

(’35)22 AIR 1935 All 106 (108, 109) (DB). (See 
S. 29. U. 1*. Municipal Act.) 

(’05) 1905 All W N 73 ( 60 ) (DB). (Municipal 

Board closing up dram by which water used to 
ll »w away from plaint id's premises on ground of 
public health — Held, plaintiff had no cause of 
action.) 

t ( 02) 26 Bom 294 (297) (DB). (Suit against 
municipality to recover overcharged house-tax — 
Suit held not maintainable in the absence of proof 
of mala Jutes.) 
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Where the special tribunal acts ultra 


(1900) 24 Bom 607 (609) (DB). (Civil Court cannot 
interfere in the matter of municipal valuation of 
houses.) 

(’98) 22 Bom 230 (233) (DB). (Order passed within 
its jurisdiction—Civil Court cannot interfere.) 

( 10) 37 Cal 374 (376) (DB). (Bengal Municipal 
Act, S. 116 — Civil Court has no jurisdiction to 
interfere with the decision of the Objection Com- 
mittee in matters regarding the amount of assess¬ 
ment.) 

ft 99) 26 Cal 811 (815, 817) (DB). (Construction 
of road by demolition of huts and privy by muni¬ 
cipality is within its jurisdiction.) 

( 39) 26 AIR 1939 Lah 147 (148). (Suit for refund 
of tax levied under Cantonment Act — If tax is 
ultra vires of the Act, Civil Court has jurisdic¬ 
tion — If tax is intra vires Civil Court cannot 
decide whether tax is excessive or rightly levied.) 
(’35) 22 AIR 1935 Lah 330 (331). 

I’ll) 12 Ind Cas 311 (315) : 36 Mad 120 (DB). 
(Validity of a Collector’s order passed in sub¬ 
stantial conformity with the requirements of rules 
for election of Municipal Councillors cannot be 
questioned in Civil Court.) 

( 12) 15 Ind Cas 321 (325) (Oudh). (Agreement to 
refer to arbitration — Arbitrator giving award — 
Court cannot interfere in the award made.) 

( 25) 12 AIR 1925 Sind 130 (132) : 18 Sind L R 
68 (DB). (Income-tax Act — Civil Court has no 
jurisdiction where income only is taxed.) 

[5<?c (’37) 24 AIR 1937 Mad 481 (483) : I L II 
(1937) Mad 1023. (Suit to set usidc order of the 
Hindu Religious Endowments Board rejecting a 
petition under S. 62, Madras Hindu Religious 
Endowments Act, does not lie in the Civil 
Court.)] 

[See also (1900) 22 All 143 (148) (DB). (Suit for 
declaration of right to be entered in electoral list 
against Municipal Board— Held , revising autho¬ 
rity, in its individual capacity was the proper 
defendant if such suit might at all lie.)] 

6. (’13) 30 AIR 1943 All 123 (152, 153) (FB). 

(’43) 30 AIR 1913 All 204 (207) (DB). (Sale held 
by Collector under the U. I\ Regulation of Sales 
Act though in fact the Act was not applicable— 
Suit for possession Jic3 in Civil Court.) 

( 42) 29 AIR 1942 Peeh 55 (56) (DB). (Civil Court 
can declare that the Village Council had no juris¬ 
diction to entertain suit under S. 23, N. W. F. P. 
Village Council Act (VII of 1935).) 

(12) 29 AIR 1912 Lah 87 (88) (DB). (The Civil 
Court has full power to hold that the order of the 
Debt Conciliation Board was without jurisdiction 
and, if it does so hold, should ignore it : AIR 
1911 Lah 231 : I L R (1911) Lah 524 (FB) 
followed.) 

►Id’ll) 28 AIR 1941 Lah 234 (236) : ILK (1941) 
Lah 521 (FB). 

(’40) 27 AIR 1910 Rang 157 (159). (Arbitrator 
ignoring law of limitation—Civil Court has juris¬ 
diction to set aside such award.) 

►!•(’10) 1910 Nag L Jour 256 (259). (Though, if 
the Conciliation Board exceeds its jurisdiction and 
such action is questioned, the Civil Court will 
enquire into the question of jurisdiction, it will 


vires or refuses to exercise its jurisdiction, 6 

not interfere with the proceedings of the Board, if 
they are within jurisdiction.) 

(’40) 27 AIR 1940 Mad 902 (903). (Disputes 
between members and management—Suit in Civil 
Court — Maintainable only when Society acts 
ultra vires.) 

(’40) 27 AIR 1940 Lah 451 (454). 

(’40) 27 AIR 1940 Lah 401 (407) : ILR (1941) 
Lah 71 (FB). (Punjab Relief of Indebtedness Act 
7 —Usufructuary mortgage—Order by Board treat¬ 
ing amount secured as "debt” and declaring it to 
have been discharged under S. 13 (2) of the Act is 
ultra vires — Civil Court can question validity of 
order.) 

( 40) 27 AIR 1940 Cal 198 (201) : I L R (1940) 1 
Cal 82 (DB). (If special tribunal acts without 
jurisdiction the Civil Court will interfere.) 

(’40) 27 AIR 1940 Cal 305 (305, (306). (Civil Court 
has jurisdiction to grant declaration that action of 
District Board under Bengal Village Self-Govern¬ 
ment Act is ultra vires.) 

(’40) 27 AIR 1940 Cal 554 (555) (DB). (Certificate 
officer holding sale without authority—Assuming 
of jurisdiction which he did not possess under 
Bengal Public Demands Recovery Act — Civil 
Court has jurisdiction to set aside sale.) 

(’40) 27 Alii 1940 All 482 (484). (Co-operative 
Societies Act—Passing of personal decree against 
representative of a deceased member—Civil Court 
can set aside such a decree.) 

*(’40) 27 AIR 1940 P C 105 (110) : 67 Ind App 
222 : I L li (1940) Mad 599: ILR (1940) Kar 
P C 194 (PC). (Not complying with the provisions 
of the Act or with the fundamental principles of 
judicial procedure.) 

(’39) 26 AIR 1939 Lah 372 (373). (Panchayat 
passing resolution ordering demolition of certain 
chabutra—Suit to determine whether resolution of 
panchayat was ultra vires of its statutory powers 
can be entertained by Civil Court.) 

(’39) 26 AIR 1939 All 383 (385) : I L R (1939) All 
500 (DB). (Municipality acting ultra vires — 
Civil Court has jurisdiction to entertain suit.) 

+ (’26) 13 AIR 1926 Mad 798 (798). 

+ (’35) 39 Cal W N 118 (119). 

(’20) 7 AIR 1920 P C 51 (53) : 47 Cal 500 (506) : 

47 Ind App 45 (P C). (Misuse of powers of statu¬ 
tory body—Civil suit will lie.) 

(’16) 3 AIR 1916 P C 123 (125) : 44 Cal 87 (94) : 

43 Ind App 243 (P C). (Calcutta Municipal Act, 
III of 1899.) 

(’29) 16 AIR 1929 All 756 (757). (Act of munici¬ 
pality can be questioned by Civil Court if power 
not given by law is assumed.) 

(’27) 14 AIR 1927 All 432 (434). (Assumption of 
powers—Civil suit would lie.) 

(’14) 1 AIR 1914 Bom 33 (35) : 38 Bom 293 (DB). 
(Tax levied without shadow of right—Suit would 
lie.) 

f (’3*2) 19 AIR 1932 Cal 177 (178): 53 Cal 1356. 
(Action levying license-fee, if ultra vires, can be 
impeached in Civil Court.) 

t (’29) 16 AIR 1929 Cal 33 (34) : 56 Cal 280(DB). 
(Municipality acting ultra vires —Civil Court can 
interfere.) 
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or acts mala fide or arbitraril y 7 in the exercise of its jurisdiction, the Civil Court has 

(*09) 12 Oudh Caa 191 (193) (DB). (Aotion within 

_ ____ s**• • i • . . . > » 


(’21) 8 AIR 1921 Cal 85 (87) : 48 Cal 378 (DB). 

(Order in contravention of rules.) 

(’12) 39 Cal 141 (145) (DB). (Municipality acting 
■ultra vires —Civil Court can interfere.) 

(’08) 35 Cal 859 (865) (DB). (Substantial disregard 
of the provisions which create jurisdiction.) 

(’08) 35 Cal 82 (89, 93, 101) (FB). (Assessment 
ultra uircs.) 

| (1900) 27 Cal 849 (857) (DB). (Assessment ultra 
vires —Civil Court can interfere.) 

(’99) 3 Cal W N 73 (75) (DB). (Do.) 

(’98) 2 Cal \V N 689 (691) (DB). (Assessment ultra 
vires —Suit will he.) 

(’94) 21 Cal 319 (327) (DB). (Do.) 

(’69) 11 Suth W R 425 (425) (DB). (Income-tax 
illegally assessed.) 

+ (’36) 23 AIR 1936 Lah 901 (903) : ILR (1937) 
Lah 92 (DB). (But that principle will have no 
application where there was no matter in existence 
with which the person empowered was authorised 
to deal. In such cases the Civil Court could give 
relief either before the aggrieved person had ex¬ 
hausted the remedies provided by the Act against 
the action of the tribunal or after it.) 

(’31) 18 AIR 1931 Lah 315 (316.) (Civil Court is 
competent to adjudicate on question of ultra vires 
or otherwise of an action of municipality.) 

(’27) 14 AIR 1927 Lah 358 (361). (Municipality 
actiDg ultra vires— Civil Court can interfere.) 

(’26) 13 AIR 1926 Lah 461 (461, 462). (Do.) 

( 24) 11 AIR 1924 Lah 619 (621). (Illegal levy of 
tax—Suit will lie.) 

+ (’19) 6 AIR 1919 Lah 68 (69) (Do.) 

* (’38) 25 AIR 1938 Mad 608 (611) : ILR (1938) 
Mad 1040 (DB). (When executive authority in the 
exercise or under colour of statutory powers in¬ 
terfere with the person or property of the subject 
improperly or in excess of the limits authorised 
by law, the subject has the right to resort to the 
Civil Court, unless its jurisdiction has been taken 
away by express words or by implication.) 

(’38) 25 AIR 1938 Mad 972 (974) : I L R (1939) 
Mad 81 (DB). (Do.) 1 1 

(’36) 23 AIR 1936 Mad 269 (271) (DB). (Do.) 

+ (■23) 10 AIR 1923 Mad 475 (478) : 47 Mad 585 
(DB). 

( 13) 36 Mad 113 (115). (Powers of statutory cor¬ 
poration to be exercised strictly — What is not 
expressly permitted is forbidden.) 

(’04) 27 Mad 547 (549, 551) (DB). (Tax illegally 
levied on gross income.) 

(’98) 21 Mad 367 (368) (DB). (Charitable buldin^s 

exempted from tax—Tax on such buildings Is 
illegal.) 

(92) 15 Mad 153 (154) (DB). (Tax levied twice _ 

ouit would lie.) 

( 90) 13 Mad 78 (81). (Substantial disregard of the 
provisions which create jurisdiction.) 

(’38) 25 AIR 1938 Nag 373 (374). (The Civil Court 
has power to enquire into the question whether a 
special tribunal created for a special purpose by a 
special Act has acted within the limits prescribed 
and defined by the Act creating thut tribunal.) 

( 35) 22 AIR 1935 Nag 224 (225). 

{ nn °. A , IR 1922 Nag 10 (11) : 18 Na S L II 121 . 

(Illegal levy of tax—Suit will lie.) 


' » » r , - 

its powers—Civil Courts cannot interfere.) 

(’34) 21 AIR 1934 Pat 83 (85). 

(’29) 16 AIR 1929 Sind 69 (82) : 26 Sind L R 435. 
(Substantial disregard of the provisions which 
create jurisdiction.) 

[See also (’36) 23 AIR 1936 Cal 225 (226) (DB).] 
[But see (’76) 1 Cal 409 (411) (DB). (Decision of 
Municipal Commissioners regarding rate of assess¬ 
ment is absolutely final.) 

(’34) 21 AIR 1934 Pat 670 (675) : 14 Pat24(FB). 
(Per Courtney-Terrell, C. J.)] 

7. (’41) 28 AIR 1941 Lah 200 (208, 209) : ILR 
(1941) Lah 278 (DB). (Discretionary orders of 
Municipality under S. 193 (2), Punjab Municipal 

Act, constituting abuse of power vested in it_Civil 

Courts can interfere in spite of S. 225 of same 
Act.) 

(’39) 26 AIR 1939 All 394 (396, 397) : ILR (1939) 
All 345 (DB). (Municipal Board acting in utter 
disregard of mandatory provisions relating to 
assessment.) ^ 

* (’39) 26 AIR 1939 Lah 372 (373). 

(’19) 6 AIR 1919 Bom 30 (31) : 43 Bom 221 (DB). 
(Decision, if arrived at without any enquiry or 
without giving opportunity to parties to be heard 
jurisdiction of Civil Courts is not barred.) 

(’38) 25 AIR 1938 All 110 (112). 

(’ll) 11 Ind Cas 509 (510, 511) (PC). (Discretion 
given by statute—Arbitrary exercise of—Court has 
power to interfere.) 

+ (’02) 26 Bom 294 (207) (DB). (No mala f ides in 
exercise of powers—Civil Courts cannot interfere.) 

(’88) 12 Bom 490 (494, 495). (Discretion exercised 
reasonably by Municipality _ Civil Courts cannot 
interfere.) 

+ (’99) 26 Cal 811 (815) (DB). (No mala fides- 
Civil Courts cannot interfere.) 

* (’73) 19 Suth W R309 (314,315) (DB). (Arbitrary 
use of powers without inquiry — Civil Court can 
interfere.) 

C37) 24 AIR 1937 Lah 252 (253). (By statute 
Municipal Committee vested with power to improve 
drainage—Its act can be questioned in Civil Court 
only if it is not bona fide or is oppressive, wanton 
or capricious.) 

(’24) 11 AIR 1924 Lah 699 (700) (DB). (Civil 
Court cannot interfere with honest and fair exer¬ 
cise of discretion of a Municipal Committee.) 

+ (’07) 1907 Pun Re No. 58, page 270 (273). 

(Order of the municipality without inquiry_Civil 

Court can interfere.) 

(’26) 13 AIR 1926 Mad 204 (205). (Special tribu¬ 
nal in election matter acting in good faith —Civil 
Court cannot interfere.) 

+ (’21)8 AIR 1921 Mad 92 (93) : 44 Mad 156 

(DB). (Exercise of powers arbitrarily_Civil Court 

can interfere.) 

(’19) 6 Allt 1919 Mad 159 (159) : 42 Mad 668 
(669, 672) (DB). (Temple committee acti in* mala 
fide in appointing trustee.) ° 

l. 1 *) 1( ? ,^ aB 548 (549) : 35 Mad 631 (DB 
(Dismissal of Archaka.) ' ' 

(’10) 6 Nag L R 53 (64). (Abuse of powers— Person 
injured has a cause of action.) 
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power to interfere and set matters right, (see also Note 50 ). Thus, where a condition 
precedent to the vesting of jurisdiction in a special tribunal has not been fulfilled, the 
proceedings before the tribunal are null and void. 8 Similarly, where under the Bengal 
Municipal rules the District Magistrate had no jurisdiction to declare an election void on 
the ground of corrupt practice but nevertheless he passed an order to that effect, it was 
held that the Civil Court could entertain a suit to declare the election valid. 9 

Whenever the question arises whether the special tribunal has or has not jurisdic¬ 
tion, the Court of general jurisdiction, i. e., the Civil Court, is the final authority a 3 to 
whether the cause is or is not within the jurisdiction of the special tribunal. This principle 
applies to all special tribunals or departmental authorities set up to try particular cases 
or to decide particular matters. 10 


54. (Omitted.) 


55. Suits impliedly barred—General— A suit is said to be impliedly barred 
when it is barred by general principles of law or on grounds of public policy} Thus, 
where the Legislature has acted within its powers, it is not open to the Municipal Courts 
to question the legality of the provisions of the enactment passed by the Legislature. 2 
Similarly, where a special tribunal or a public body is created by or under the authority 
of an Act of the Legislature for the purpose of determining rights which are the creation 
of the Act, then the jurisdiction of that tribunal or of that body is unless provided 
otherwise, exclusive, and Civil Courts cannot take cognizance of such matters. 3 (see 
Note 53.) Again, it is an ordinary principle of law that the Court will not interfere with 
the internal management of companies acting within their powers and in fact has no 
jurisdiction to do so.* 


56. Political questions. — As has been seen in Note 1G, civil rights are private 
legal rights of the citizens of a State. Political questions, on the other hand, belong to the 
domain of public administrative law, 1 and are outside the jurisdiction of Civil Courts. 
Thus, the question to whom a jaghir shall be granted upon the death of its holder, 2 or 
the question of succession to a raj , 3 belong exclusively to the Government to be deter¬ 
mined upon political considerations. The decision of the Government on such questions 
cannot be canvassed by Municipal Courts. 4 Where, however, a civil right is in question — 


(’16) 3 AIR 1916 Sind 17 (19) : 9 Sind L R 12G 
(130) (DIJ). (Statutory powers of publio functiona¬ 
ries must be exercised reasonably and in conson¬ 
ance witli the Act.) 

[See (’37) 167 Ind Cas 813 (344) (Nor). (Civil 
Court, if can inquire as to whether special tribu¬ 
nal acted within its power.)] 

[Sec also (’91) 18 Bom 547 (550). 

(’88) 12 Bom 474 (478) (DB). (Powers Riven by 
Legislature to interfere with private properly are 
to he exercised strictly.)] 

8 . ( 33) 20 AIR 1933 Rang 124 (127): 11 Rang 123. 

9. (’33) 20 AIR 1933 Cal 492 (193) : 60 Cal 438 

IO^V’ 42 ) 29 AIR 1942 Lah 179 (18G). (It is for 
11 ,,. Civil C'urt to determine whether a certain 
matter in dispute is within the jurisdiction of the 


stewards.) 

*(’41) 23 AIR 1911 Lah 234 (230): ILR (1911) 
Lah 524 (FB). 

See ills' * cas. s cited above for the point that Civil 
Court, cun inti-rfere where the special tribunal 1ms 
acted without jurisdiction. 


Note 55 

1. (’36) 23 AIR 1936 Bom 250 (252) : 60 Born 
645. (Suit to set aside award under Arbitration 
Act is not incompetent.) 

2. (’25) 12 AIR 1925 Mad 837 (838) : 49 Mad 
237. (Land Acquisition Act.) 

3. See Note 53. 

4. *(1916) 1 Ch 532 (517, 552), Foster v. Foster. 

+ (’24) 11 AIR 1924 Cal 598 (599) (DB). 

(’23) 10 AIR 1923 Bom 305 (316) : 17 Bom 809. 
(’26) 13 AIR 1926 Sind 295 (296). 

Note 56 

1. (1864) 1 Suth \V R 16 (16) (DB). 

(’71) 7 Beng L R 452n (459>i). (No suit will lie 
against a political agent acting within jurisdiction.) 
Salmond’s Jurisprudence, 3rd Fdn., pp. 304-305. 

2. (’93) 17 Bom 431 (456) (PC). 

3. (’08) 35 Cal 777 (789, 794) (SB). 

4. (’93) 17 Bom 431 (456) : 20 Ind App 50 (PC). 
*(’06) 33 Cal 219 (253) : 33 Ind App 1 (PC). 

(There is no appeal to the King in Council from 
the political jurisdiction of Agency Courts in 
Kathiawar.) 
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e. g., a right to the property of a native prince within the jurisdiction of the Court — 
the Civil Courts do not lose their jurisdiction to try such questions merely because a 
political question is involved. 6 


57. Acts of State. — An act of State may generally be defined as an act done 
or adopted by a State in its sovereign capacity and injurious to the person or property of 
some person who is not, at the time of that act, a subject of that State. 1 As between the 
sovereign and his subjects there can be no such thing as an act of State. 3 An act of 
State, therefore, is not a matter dealing with civil rights at all and the Municipal Courts 
have no jurisdiction to deal with such questions. 3 As expressed by the Judicial Committee 
of the Privy Council in Secretary of State v. Kamachce Boye Saheba 4 : “The transac- 


(’23) 10 AIR 1923 P C G (3) : 50 Ind App 49 : 47 
Bom 327 (PC). (Saranjam grant for political 
services— Resumption.) 

(’03) 27 Bom 189 (211, 220). (Dismissal of public 
servant by Government resolution — Defamation — 
No suit for damages lies against Government.) 
(’28) 15 AIR 1928 Cal 74 (81) : 54 Cal 9G9. (Com¬ 
mandeering order is an act of the sovereign on 
political grounds.) 

(’15) 2 AIR 1915 Cal 59 (59) (DB). (Dismissal of 
Garhwal by police authorities.) 

(’ll) 1 AIR 1914 Cal 508 (513). 

(’13) 17 Cal Ij Jour 75 (83) (DB). (Action on dis¬ 
missal of Government servant does not lie.) 

(’12) 39 Cal 615 (G61, 662) : 39 Ind App 31 (PC). 
(Act of the Executive Government for the estab¬ 
lishment and maintenance of cattle pounds, ueces- 
sai' 3 ’ for the maintenance of law and order.) 

(’12) 15 Cal WN 48 Gh (488h). (Action ondismissal 
by Government does not lie.) 

( 00) 33 Cal GG9 (G75). (Action on dismissal of 
Government servant does not lie.) 

( 75) 1 Cal 11 (20) (DB). (Laws of taxation in exer¬ 
cise of powers cannot be enforced.) 

(’91) 1894 Pun Re No. 21, p. 48 (52). (A suit as 
regards legality of executive orders of foreign 
states is not maintainable in a Court in British 
territory.) 

(’1GI 3 AIR 191G Mad 1157 (1159) : 39 Mad 781 

(788, 792) (DB). (Defamation in Government 
order.) 

(’2'J. 10 AIR 1929 Pat 22 (27) : 8 Pat 95 (DB). 

(Question of distribution of Government revenue ) 
(’24) n AIR 1924 Pat 616 (G23) : 3 Pat 073 (DB). 
(Dismissal of Garhwal—Civil Court cannotadjudi- 
cate on propriety of.) 

[_See ( 03) 26 Mud 268 (273) (DB). (But Civil 
Courts can determine whether grant of land under 
Dark hast rule is binding on the Crown.) 

5. C69) 12 Moo Ind App 523 (535) (PC). 

t (’76) 25 Suth W It 404 (405. 107) (DB). (Title 

of Rajah of Tipperah to a zumindari within British 
India.) 

Note 57 

1. History of the Criminal Law by Sir James 
Stephen, Vol. II, page Gl. 

2. (’87) 11 Bom 235 (239) (DB). 

(’93) 17 Bom G 00 (Gil, 018 ). (Actof State of foreign 
power cannot be made the basis of an action In 
•British India.) 

(’93) 17 Bom 620 (624). (Do.) 

( < 2) 18 Suth W It 319 (359) (PC). 


*(’09) 13 Suth W R P C 4 (6) (PC). (Auction sale 
of confiscated property of rebels is not an act of 
State. It is like an individual selling his property 
and purchaser can sue the Government for pos¬ 
session.) 

(’08) 190S Pnn Re No. 105, page 487 (490). 

History of the Criminal Law by Sir James Stephen 
Vol. II, page G5. 

3. (’41) 28 AIR 1911 P C 64 (67, 68) : I Lit (1941) 
Kar (PC) 94 : OS Ind App 109 (PC). (Acquisition 
of territory by Sovereign State—Rights of inhabi¬ 
tants under old regime are affected.) 

(*4I) 28 AIR 1911 PC 109 (113) (PC). (Rights 
conferred by a treaty of cession cannot bo enforced 
in the Courts, except in so far as they have been 
incorporated in the municipal law.) 

(1859) 7 Moo Ind App 555 (578) (PC). 

(1830) 1 Knapp P C C 316 (360. 361). (Seizure of 
property of a native of conquered country.) 

(’05) 32 Cal 1 (4, 5) : 31 Ind App 239 (I»C). (Depo¬ 
sition of a Ruler of a Native State.) 

(’72) 18 Suth W R 389 (392) : 1872 Pun Re No. 2 
(PC). (Confiscation of property of deposed king.) 
(’72) 2 Ind App 38 (47) : 1875 Pun Re No. 1 (PC). 

(Seizure of estate by right of conquest.) 

❖ (1859) 7 Moo Ind App 476 (530) (PC). (Do.) 

(’32) 19 AIR 1932 Bom 206 (207) : 56 Bom 349. 
(British Court cannot question an act of the Indore 
State.) 

( /l) 7 Beng L It 452n (459n). (No suit lies in res¬ 
pect of acts done by political agent as such.) 

(16) 3 AI It 1916 Mad 116(117)(DB). (Inain granted 
by Nawab of A root — British Governmentassuming 
sovereign powers and resuming inum is an act of 
State—Civil Courts have no jurisdiction.) 

(’IpJ - AIR 1915 Mad 993 (998) : 39 Mad 351 
(354, 355) (DB). (Maintenance of roads is a func¬ 
tion of the Government.) 

(’30) 17 AIR 1930 Pat 357 (368) (DB). (Appoint¬ 
ment of political agent to a State is an act of State. 
But for embezzlement by tie- political agent res¬ 
pecting property in British India, suit lies!) 

(’26) 13 AIR 1926 Pat. 305 (311) : 5 Pat 595 (FB). 
(Appropriation of revenue by Local Government is 
an act of State.) 

(’08) l.K)8 Pur. Re No. 105, p. 487 (490). 

4. (1859) 7 Moo Ind App 47(5 (529) (PC) 

{15)2 AHJ 1915 P C 59 (62) : 39 Bom 625 : 42 
I™* A PP (PC). (Annexation of territory is an 
act of State and any obligation assumed under a 
treaty euher to the ceding sovereign or to indivi- 

riself to enlo^.) ° Courts are autho- 
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fcions of independent States between each other are governed by other laws than those 
which Municipal Courts administer: such Courts have neither the means of deciding 
what is right nor the power of enforcing any decision which they may make." But a 
Court has always power to decide whether a particular act is an act of State or not. 6 

Where Government does anything under colour of a legal title and a claim is 
made in derogation of such title, that claim, like any other, arising between the Govern¬ 
ment and its subjects would prima facie be cognizable by Municipal Courts. 6 

An act of State is distinct from an executive act. 7 

58. Suits barred on the ground of public policy. — Certain suits, though 
of a civil nature, are barred from the cognizance of Courts on grounds of public policy. 
The principle is that Courts ought not to countenance matters which are injurious to, and 
against the public weal. 1 Thus, a suit for costs incurred in a criminal prosecution, 2 or a 
suit based upon a contract which is opposed to S. 23 or other provision of the Contract 
Act, will not lie. Similarly, no suit will lie in respect of a privileged statement, 3 or 


(*21) 11 AIR 1924 P C 216 (218, 220) : 48 Bom 
613 : 57 Ind App 357 (PC). (Cc6sion of territory 
—Treaty, conditions in—Municipal Courts cannot 
adjudicate upon rights existing before cession.) 

[See also (1906) 1 K B613 (633, 634,) S.alamon 
v. Secretary of State.)] 

5. (’ll) 38 Cal 754 (766, 767) (DB). (Guarantee 
given by Secretary of State for due performance 
of a decree obtained by one private individual 
against another is not an act of State.) 

6 . (’71) 1871 Ind App Sup Vol. 10 (17, 18) : 1872 
Pun Re No. 1 (PC). 

(’04) 28 Bom 314 (325) (DB). (Act done in perfor¬ 
mance of a statutory duty and not in obedience to 
an order of Executive Government is not an act of 
State.) 

('71) 6 Bom Jj R 131 (139) (DB). (Affirming 27 
Bom 189.) 

(•70) 6 B< ng L R 392 (444, 456). 

(*84) 7 Mad 466 (472) (FB). 

(’83) 6 Mad 361 (3G4) (DB). (Suit by grantee of 
inam to contest right of Government to resume it.) 
\ (’72) 5 Mad 273 (279, 283) (DB). (Acts done pro¬ 
fessedly under Municipal law can be examined by 
Courts.) 

7. (’35) 22 AIR 1935 Bom 439 (443) (DB). 

Note 58 

1. (’73) 17 Suth W R 283 (284) (PC). 

See also the cases cited in the foot-notes below. 

2. f ('90) 12 All 166 (168) (SB). 

( 07) 32 Cal 429 (430) (DB). 

(’87) 1887 All W N 104 (104) (DB). 

(’90) 14 Bom 100 (101) (DB). 

| But see (’82) 1 All 97 (99) (DB). (Suit for cost? 
for prosecuting the accused for abduction and 
seduction of plaintiff's daughter.)! 

3. Statements privileged : 

*(’88) ]0 All 425 (434) (DB). (No action for 
damages against witness.) 

(1900) 22 All 234 (237). (Statement of accused in 
application to Court for protection of his interest.) 
(’66) 1 Agra 33 (35). (The privilege only extends to 
sliiteinents made in judicial proceedings.) 

(’70) 2 N W P H C R 473 (474, 475). (Pleader not 
liable, if on instruction he in good faith introduced 


defamatory matter in the pleadings.) 

(’01) 25 Bom 230 (239, 242) (DB). (No action for 
damages against witness.) 

(•95) 19 Bom 340 (349) (DB). (Words spoken by 
pleader.) 

(’90) 14 Bom 97 (99, 100) (DB). (No action for 
damages against witness.) 

(’01) 28 Cal 794 (797) (DB). (Words spoken in 
answer to question put by investigating police 
officer.) 

(’88) 15 Cal 264 (268) (DB). (No action for damages 
against witness.) 

(*73) 17 Suth W It 283 (284) (P C). (No suit for 
damages against witness for defamatory statement.) 
(1865) 5 Suth W R 134 (135, 136) (DB). 

(’08) 31 Mad 400 (401 402) (DB). (Accused’s ques¬ 
tion to witness in good faith privileged.) 

+ (’87) 10 Mad 28 (35, 36) (FB). (Counsel is abso¬ 
lutely privileged for words spoken.) 

(’87) 10 Mad 87 (89) (DB). (No action for damages 
against witness ) 

(’78) 2 Mad 13 (14, 15) (DB). 

f (1876) 1 C P D 545 (546, 547), Seaman v. 
Netherelift. (Witness is privileged as to anything 
he may say as witness.) 

(1772) 1772 Lofft 55 (56), Rex v. Skinner. (Nocivil 
or criminal liability for words spokeu in office.) 

Statements not privileged : 

(’95) 19 Bom 717 (725, 726) (DB). (Suit for da¬ 
mages by one whose house is searched on false 
information to police lies.) 

(’96) 23 Cal 867 (872, 873) (DI3). (Statement in 
pleading affecting caste of the person of whom it 
is made.) 

(’ll) 15 Cal W N 995 (997, 998) (DB). (Defama- 
forv statements in wirtten statements of party.) 
f (’05) 32 Cal 1060 (1063) (DB). (Voluntary and 
unwanted defamatory statement is not privileged.) 
(’01) 5 Cal W N 293 (294) (DB). (Perfectly unwar¬ 
rantable and irrelevant insult in plaint against op¬ 
posite party.) 

(1865) 3 Suth W R 198 (198) (DB). (Unnecessary 
defamatory statement in petition for transfer.) 
(’92) 15 Mad 414 (416) (DB). (Accused making un¬ 
warranted defamatory statement against witness.) 
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privileged communication. 4 Government servants acting within their authority are not 
liable for their acts done within such authority. 5 Judges are also protected for acts done 
in the course of their duties. 6 In respect of such acts, therefore, no suit will lie. As to 
suits against the Secretary of State, see section 79. 


59. Barrister, if can sue for his fees. — Under the English Common law, 
the fees of a barrister are not merces but honoraria and a barrister cannot sue for his 
fees, the rule being based on public policy. 1 The leading case on the point is Kennedy 
v. Brown 2, where it was laid down that “the relation of counsel and client render’s the 
parties mutually incapable of making any legal contract of hiring and service concerning 
advocacy in litigation.” There was a difference of opinion as to whether this principle 
applied in the case of barristers practising in India, 3 though where there was no subsisting 


4. (’03) 27 Bom 585 (590) (DB). (Report by sub¬ 
ordinate to superior—Libel against defendant_ 

Report is privileged.) 

(’99) 26 Cal 53 (71) (SB). (S. 127 of the Evidence 
Act extends to communication to pleader’s clerk.) 

5. f (’97) 21 Bom 754 (772) (FB). (Acts done by 
Mamlatdar.) 

(’03) 27 Bom 590 (596) (DB). (Police officer acting 
in discharge of his duties.) 

(’07) 30 Mad 270 (273) (DB). 

When they act illegally/ and in e.ccess of their 
authority, they will be liable : 

(’03) 27 Bom 189 (211). (NOTH :—The Govcrnor- 
General in Council and the Governors of Madras 
and Bombay are by statute exempted from the 
jurisdiction of Municipal Courts so far as actsdoDe 
in the public capacity are concerned.) 

(’67) 8 Suth W It 372 (373) (DB). (Revenue sale of 
estate to other than the highest bidder.) 

(’68) 3 Agra 409 (427). (Cantonment Command¬ 
ing Officer is liable for acts done without legal au¬ 
thority.) 

( 04) 31 Cal 829 (832, 833). (Omission by chair¬ 
man of municipality to pay adequate compensa¬ 
tion for property demolished under the Epidemic 
Diseases Act.) 

( 97) 24 Cal 091 (696, 699) (DB). (Illegal search of 
house.) 

( 82) 9 Cal 341 (354) (PC). (Cantonment Com¬ 
manding Officer is liable for acts done without 
legal authority.) 

(’06) 3 Mad II C R 35 (37) (DB). (Failure to 
perform duty.) 


6 . (71) 6 Mad HCR 423 (439, 441, 448) (DB). 
(’70) 5 Mad H C R 345 (354. 357) (DB). 

(1900) 10 Mad L Jour 232 (234) (DB). (Magistral 
acting in good faith—No suit lies. See the Judicia 
Officers’ Protection Act (18 of 1850).) 

Sc© also the following cases. 


Judicial Officer protected when acting judi¬ 
cially in good faith within jurisdiction ■ 

(’78) 1 All 280 (281) (DB). 

(1841) 2 Moo Ind App 293 (310) (P C) 

(’90) 12 All 115 (127) (DB). 

(’06) 30 Bom 241 (245) (DB). 

(’73) 10 Bom II C R 346 (350) (DB). 

(’12) 39 Cal 953 (967) : 39 Ind App 163 (PC) 

(’05) 9 Cal W N 495 (497. 198) (DB). 

(’99) 26 Cal 852 (862) (DB). (Judge not liable for 
words spoken in otfice.) 


(’71) 7 BeDg L R 449 (485) (DB). 

(’70) 13 Suth W It 340 (341) (DB). 

(’94) 17 Mad 87 (88) (DB). (Judge not liable for 
words spoken in office.) 

(1865) 2 Mad H C It 396 (397) (DB). 

1 Bouluois 1. (Statement of Judge in letter which 
lie was bound to forward to High Court.) 

(1875) 1 C P D 540 (544), Seaman v. Netherclift. 
(Judge not liable for words spoken in office.) 

But wilful abuse of authority and acting 

without jurisdiction wilfully and maliciously 

lakes away the protection : 

(’06) 30 Bom 241 (245) (DB). 

(’66) 2 Bom H C R 384 (389) (DB). 

(’67) 4 Bom H C It 150 (152) (DB). (Magistrate 
attempting to make illegal order can be restrained 
by injunction.) 

(1865) 3 Bom H C It A C 36 (46) (SB). 

(1865) 3 Bom II C It A C 47 (48) (SB). (Where 
prima facie act complained of is wrongful, it is 
for Magistrate to show that he is protected bv Act 
XVIII of 1850.) y 

(’97) 24 Cal 691 (696) (DB). 

(’83) 9 Cal 341 (354) : 9 Ind App 152 (PC). 

( <4) 21 Suth W It 391 (394) (SB). (Protection 
does not extend to execution and ministerial acts 
of Magistrate.) 

(’74) 21 Suth W R 126 (128) (DB). (Do.) 

(’70) 13 Suth W R 13 (19) (DB). 

(’69) 11 Suth W It Cr 19 (20) (DB). (Wilful delay 
by Magistrate of trial of persons in remand finally 
acquitted.) 

(’76) 1 Mad 89 (106, 118) (FB). 

(’71) 6 Mad H C It 423 (436, 437) (DB). 

(1865) 2 Mad HCR 443 (444) (DB). 

(’08) 1908 Pun W R No. 59, p. 222. 


iNote oy 


1. (1896) 2 Ch I) 487 (494), In ro Lc Brassour and 
Oakley. (But see Act XXL of 1926.) 

2. * (1862) 32 L J C P 137 (143), Kennedy v 
Brown. 

[See also (I860) 5 H & N 890 (918), Swinfer, v. 
Li ora Chelmsford.] 

3. (’03) 25 All 509 (522) (FB). (Yes ) 

(’71) 3 N W P H C It 83 (85) (DB).'(Yes ) 

(’00) 1906 Pun lie No 49, p. 189 (101 (FB) (Ye) 
(’95) 1895 Pun Re No. 51, 219 (222, 223j (FfJ)| 


(’K3) 1883 Pun Re No. 194. (Overruled ) 
181) 3 Mud 138 (140) (FB). (Yes.) 
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relationship of advocate and client, as where a barrister had not been admitted as an 
advocate at the time of the receipt of the fees, the above bar was held not to apply. 4 
The Legal Practitioners Fees Act (xxi of 192G) now expressly provides that every legal 
practitioner (which includes a barrister enrolled as an advocate in India) shall be entitled 
to institute legal proceedings for the recovery of any fee due to him. In Nihal Chand 
Shastri v. Dilawar Khan , 5 Mukherji, Ag. C. J., has expressed the opinion that even 
apart from the abovementioned Act, a barrister is entitled to sue for any fee due to him, 
inasmuch as the right of a barrister to appear in Courts in India arises only from his 
enrolment as an advocate, and that the peculiar position of a barrister-at-law in 
England disappears on his being admitted as an advocate of a High Court in India. 
King, J., however, preferred to rest his decision on Act XXI of 192G. A barrister will not 
be exempt from liability to the client for injury caused to the client by reason of his 
negligence. 0 


60. Suit based on illegal and immoral customs. — See Note 58. 

61. Fraud. — Fraud vitiates the most solemn transactions. 1 A suit will, there¬ 
fore, lie to set them aside. Thus, a suit will lie to set aside a contract or a conveyance 
or even a decree obtained by fraud. 2 "Wherever, therefore, fraud is alleged and one 


[But see (’0G) 4 Low Bur Rul 55 (GO G2, G5) 
(FI3). (No. A barrister practising in India does 
not do so as such but as an advocate and so is 
governed by rules governing advocates.)] 

4. ('GO) 1 Mad H C It 2-14 (250. 251) (DB). 

5. *(’33) 20 AIR 1935 All 417 (419, 424) : 55 All 
570 (FB). 

6 . (15) 2 AIR 191-5 All 34 (35) : 37 All 267 (DB). 

Note 61 

1. ( 00) 17 Cal 7G9 (784) (FB). 

2. \ (’94) 21 Cal 612 (617) (DB). (Fraud must be 
actual fraud which can be explained and delined 
upon the face of a decree and not a mere irregu¬ 
larity.) 

CIO) 32 All 145 (147) (DB). 

(15) 2 AIR 1915 P C 99 (101) : 37 All 435 : 42 
Ind App 171 (l’C). 

(•85) 11 Ind App 211 (216, 217) : 11 Cal 01 (P C). 
(Mortgage— Condition as to repayment of moneys 
received when mortgage deed is cancelled for fraud 
between creditor and debtor’s manager.) 

(’29) IG AIR 1929 All 232 (233). (Revenue decree 
obtained by fraud—Suit lies in Civil Courts to set 
it aside on ground of fraud.) 

(•15) 2 AIR 1915 All 400 (401) : 37 All 535 (DB). 
(No suit to set aside decree lies on ground that it 
was obtained by suppression of evidence.) 

( 07) 29 All 212 (213) (DB). (Mere non-service of 
summons will not constitute fraud but non-service 
coupled with other Circumstances may constitute 
fraud.) 

(’0 1)20 All 272 (2S2) (DB). (Court can treat as 
nullity decree obtained by fraud.) 

(’03) 25 All 18 (53) (DB). (Any Court, whether 
superior or inferior, can treat nsa nullity any judg¬ 
ment shown to have been obtained by manifest 
f r:iU 4.) 

(•03) 25 All 347 (350) (DB). (Ex parte decree.) 

(’95) 1!) Bom 821 (826) (DB). 

(’91) 15 Bom 594 (598) (DB). 

(’39) 13 Bom 137 (141). 


(’82) G Bom 703 (711). 

(’82) G Bom 148 (150) (DB). (Compromise decree.) 
(’26) 13 AIR 1926 Cal 1 (37) (DB). (Mere non¬ 
service of summons will not constitute fraud but 
non-service coupled with other circumstances may 
constitute fraud.) 

(’2G) 13 A I It 192G Cal 167 (168) (DB). (Decree 
obtained by fraud is only voidable.) 

(’26) 13 AIR 1926 Cal 426(426)(DB).*(No suit toset 
aside decree passed after due service of summons 
on tlie plea of false claims and false evidence.) 

(’16) 3 AIR 1916 Cal 316 (817) : 43 Cal 217 (224) 
(DB). 

(’l l) 1 AIR 1914 Cal 232 (232) : 41 Cal 990 (998) 
(DB). (Fraud must be actual and positive.) 

(’15) 2 AIR 1915 Cal 69 (70) (DB). (Suit to set 
aside decree on ground of false case.) 

(’12) 16 Cal W N 1002 (1005) (DB). (No suit to set 
aside decree passed after due service of summons 
on the pica of false claims and false evidence.) 

(’ll) 38 Cal 936 (910. 941) (DB). 

(’10) 14 Cal W N 695 (697) (DB). (Decree of supe¬ 
rior Court can be declared a nullity though not 
set aside by an inferior Court on the ground of 
fraud.) 

(•08) 13 Cal W N 300 (302) (DB). 

(’07) 5 Cal Tj Jour 328 (332) (DB). (Ex parte decree.) 
(’07) 37 Cal 197 (203) (DB). (Non-service of sum¬ 
mons is not fraud and decree cannot be set aside 
by suit.) 

(’07) 11 Cal W N 579 (580) (DB). (Decree of supe¬ 
rior Court can be declared a nullity though not 
set aside by an inferior Court on the ground of 
fraud.) 

(’06) 10 Cal W N 286 (28G) (DB). (Compromise 
decree.) 

(•02) 29 Cal 395 (400) (PC). (Ex parte decree.) 

(’01) 28 Cal 475 (478) (PC). (Do.) 

(’01) 5 Cal W N 559 (562) (DB). (Do.) 

(1900) 27 Cal 11 (17, 24) (DB). (Defendant is enti¬ 
tled to show that compromise decree relied on by 
plaintiff was obtained by fraud.) 
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| (’99) 26 Cal 891 (907, 918, 919). 

(*97) 24 Cal 546 (549, 550) (DB). 

(’97) 1 Cal W N cc (cci) (DB). (Xo suit if not 
tainted by fraud.) 

(’94) 21 Cal 605 (609) (DB). 

(’93) 20 Suth W R 86 (88) (DB). 

(’92) 19 Cal 341 (345) (DB). 

(’90) 17 Cal 769 (772) (FB). 

(’86) 12 Cal 156 (159) (DB). 

(’84) 10 Cal 357 (367) (DB). (Fraudulent with¬ 
drawal of suit by minor entitles minor to sue to 
set aside judgment founded upon withdrawal.) 

(’84) 10 Cal 612 (615) (DB). (Consent decree.) 

(’83) 9 Cal 810 (812, 813) (DB). (Do.) 

(’81) 6 Cal 687 (707) (DB). 

(’74) 22 Suth W II 213 (214) (DB). 

(’28) 15 AIR 1928 Lah 766 (768). (Where decree 
is passed by competent Court and remedies open 
for getting it corrected are not availed of, a 
separate suit for-declaration to set aside proceed¬ 
ings in execution of such decree is not maintain¬ 
able.) 

+ (’25) 12 AIR 1925 Mad 640 (643). (No suit lies 
on the ground that the case of the plaintiff in a 
previous suit was false to his own knowledge.) 

(‘191 6 AIR 1919 Mad 1044 (1046) : 41 Mad 
743 (FB). (No suit lies on the ground that decree 
was obtained by perjured evidence—Overruling 29 
Mad 179 ) 

(’12) 23 Mad L Jour 187 (188, 189). (Every fraud 
by means of which a decree is procured is a fraud 
both upon the Court and upon the party unless 
the decree be one obtained by a compromise be¬ 
tween the parties.) 

* (’16) 3 AIR 1916 Mad 364 (365) : 38 Mad 203 
(DB). 

(’07) 30 Mad 295 (297) (DB). (Decree obtained by 
fraud is only voidablo.) 

(’93) 16 Mad 198 (200) (DB). 

(’94) 17 Mad 384 (389) : 21 Ind App 93 (PC). (Suit 
that a sanad was obtained by fraud will not lie 
after a long lapse of time.) 

(1877) 6 Ch D 297 (299, 300, 301. 302), Flower v. 
Lloyd. 

[See (’68) 1868 Pun Re No. 31. (Xo suit lies for 
reversal of a former decree on the allegation of 
falseness of a fact which that decree establishes as 
true.)] 

[See also (’39) 26 AIR 1939 Nag 312 (312). (If fraud 
i3 practised on the Debt Conciliation Board without 
the knowledge of tho Board the Civil Courts can 
set matters right but where the decree-holder 


does allege to the Board that other debt was 
bogus and in spite of that tho Board accepted it as 
genuine, he is not entitled to have the question 
of fraud reagitated in Civil Court.)] 

Also see Section 11 Note 98, Section 21 Xotc 92 
and S. 47 Note 52. 

3. (’29) 16 AIR 1929 All S45 (845). 

4. May on “Fraudulent Conveyances ”, p. 432. 
(’07) 31 Bom 405 (412) (DB). 

5. (’97) 20 Mad 333 (338) (DB). 

(’96) 23 Cal 962 (966) (DB). 

t (’87) 11 Bom 708 (713, 714, 715, 71G) (DB). 

+ (’821 6 Bom 703 (712). 

(’86) 23 Cal 160 (475, 476) (DB). 

(’97) 20 Mad 323 (325, 326) (DB). 

+ (’97) 20 Mad 326 (323, 329) (DB). 

+ (’94) 18 Mad 378 (387, 388, 389). 

(’87) 10 Mad 17 (20) (DB). 

(’06) 3 Low Bur Rul 245 (247, 248) (DB). 

[See (’75) 24 Suth W R 391 (392). 

(’74) 21 Suth W R 422 (424) (DB). | 

6. (1900) 27 Cal 231 (238) (DB). 

(’96) 23 Cal 962 (966) (DB). 

+ (’96) 23 Bom 406 (409, 412) (DB). 

(’01) 28 Cal 370 (379, 380) (DB). 

(’96) 23 Cal 962>i (DB). 

(’75) 24 Suth W It 391 (392). 

(’66) 6 Suth W R 287 (287) (DB). 

(’06) 3 Low Bur Rul 245 (218) (DB). (Every hind¬ 
rance possible should be placed on the fraudulent 
disposal of property in order to cheat creditors.) 
[But see (’74) 21 Suth W It 422 (423, 424) (DB).J 

7. (’05) 8 Oudh Cas 278 (280). 

f (’06) 33 Cal 967 (969, 984) (DB). 

(’78) 1 All 403 (412) (DB). 

(’06) 1906 Pun L R No. 109, p. 355 (356) : 1900 
Pun Itc No. 3 (FB). (Benami sale.) 

(1858) 27 L J Ex 262 (263, 264), Bowes v. Foster. 

8 . (’01) 26 All 272 (282, 284) (DB). (Predecessor 
obtaining a collusive decree to defraud his colla¬ 
teral heirs of the right of succession — Latter can 
sue to set aside the decree.) 

9. (1900) 27 Cal 11 (20) (DB). 

+ ('S2)6 Bom 703 (713). 

(1878) 3 App Cas 831 (838), Urquhart v. Mac- 
pherson. 

(1875) L It 10 C P 166 (167, 1G8), Dawes v. Har- 
ness. 

(1835) 3 Cl & F 479 (510), The Earal of Bandon v. 


person has derived benefit by bis fraud and another has lost, the jurisdiction of the Civil 
Court arises. 3 

But it is a rule of public policy that a party will not be allowed to plead his own 
fraud in order to avoid his own deed. 4 Thus, a suit by parties to a collusive decree to 
set it aside will not lie. 6 Similarly, a party to a fraudulent document cannot sue to set 
it aside where the fraudulent purpose has been carried out. 0 Where, however, tho fraud 
has not been carried out, there is no such prohibition. 7 The representative of a party, 
who has benefited by the fraudulent transaction, is in no better position than the party 
himself. 8 A defendant may set up by way of defence that the plaintiff is guilty of fraud. 
But he must himself be free from the taint. 8 

(1900) 27 Cal 197 (200) (DB). 
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A consent decree, unlike other decrees, can be set aside not only on the ground 
of fraud but on any ground which would be a sufficient reason for invalidating the 
agreement upon which the decree was based. 10 See also Note 98 on section 11 . 

62. Where a special remedy is provided, the general remedy of suits 
barred. — The general principle is that every right has a remedy. 1 It is also a general 
principle that where two proceedings or two remedies are available under the law, one 
of them must not be taken as operating in derogation of the other. 2 Thus, where a right 
of action exists, a suit is maintainable to enforce that right independently of the special 
remedies provided by the law. 3 There is, however, one qualification for this rule. Where 
a right is created by statute and a method of enforcing the right or of redressing 
grievance caused in the exercise or enforcement of the right is pointed out by the statute 
creating such right, then the general remedy of suit will be impliedly barred . 4 

Illustrations. 

1. In execution of a decree obtained by A against B, C's property is attached. C can either 
prefer a claim petition under O. 21, R. 58 of the Code or file a suit for a declaration of his title to the 
property and the non-liability thereof for .d’s decree. 

2. A obtains an ex parte decree against B. B can apply under O. 9, R. 13 to aet it aside or he 
can prefer an appeal from the decree under Section 96. 5 


10. (’28) 15 AIR 1928 Oudh 413 (421, 422, 423) : 
4 Luck 76 (DU). 

- Note 62 

1. (18G3) 3 Mad H C It 35 (37) (DB). 

2. (’40) 27 AIR 1940 Pat 668 (G70) (DB). 

(’HG) 8 All 354 (361, 3G2) (FB). 

[See also (’15) 2 AIR 1915 Mad 197 (199) : 37 
Mad 29 (DB).)) 

Also see Section 95 Note 13 and Section 96 Note 12. 

3. (’40) 27 AIR 1940 Bom 188 (190). (Suit with 
regard to liability to municipal taxes lies,notwith¬ 
standing remedy under Ss. 110 and 111, Bombay 
Municipal Boroughs Act is not exhausted.) 

( 40) 27 AIR 1940 Cal 67 (72) (DB). (Selection of 
place for disposal of rubbish — Duty of Corporation 
—Interference by Civil Court.) 

(’30) 33 AIR 1936 Mad 421 (422). 

4. (’42) 29 AIR 1942 Mad 127 (128). (A village 
headman who has fceen dismissed has under S. 23 
of the Madras Hereditary Village Officers Acta right 
of appeal to the District Collector and a further 
appeal to the Board of Revenue—Therefore he has 
no right of separate suit in a Civil Court that the 
order of dismissal is ultra vires on the ground 
that the rules have not been strictly followed.) 

(' ll) 28 AIK 1941 Mad 530 (531) : I L R (1941) 
Mad 850 (FB). (Madras Local Boards Act, XIV of 
1920. S. 199 (2) (o) and Rules under, R. G — R. 6 
impliedly excludes right to file suit in respect of 
improper surcharge imposed thereunder — Power 
to surcharge arises not under common law but 
under statutory rules—Remedy provided by rules 
alone is open.) 

( 41) 28 AIR 1941 Mad 506 (507). (Jurisdiction of 
Civil Courts in regard to election disputes.) 

( 41) 28 AIR 1941 Mad 857 (857). 

(’ll) 28 AIR 1941 Oudh 355 (358) : 16 Luck 421. 

(’10) 27 AIR 1940 Cal 572 (574) (DB). 

*(*36) 23 AIR 1936 Pat 87 (91) : 15 Pat 246 (DB). 

(’35) 22 AIR 1935 Lah 106(107) : 16 Lab 975(DB). 


(Suit for removal of executor impliedly barred by 

S. 301 of the Succession Act.) 

(’33) 20 AIR 1933 All 358 (361, 363) : 55 All 406 
(DB). 

(’89) 12 All 166 (168) (SB). (Cost of criminal pro¬ 
ceedings.) 

(’87) 9 All 474 (476) (DB). 

(’86) 8 All 452 (461) (DB). (Costs—No separate suit 
lies.) 

*(’22) 9 AIR 1922 Cal 4 (5) (DB). 

(’66) 5 Suth YV R (SCC Ref.) 6 (7) (DB). (No action 
for expenses of witness will lie.) 

(’30) 17 AIR 1930 Bom 431 (437) : 54 Bom 696. 
(Arbitration — Award — Remedy provided for in 
Sch. II of the Code.) 

(’07) 31 Bom 604 (609, G10) (DB). 

(’89) 14 Bom 100 (101) (DB). (Costs of criminal 
proceedings.) 

(’71) 8 Bom H C R (A C) 29 (30) (DB). 
f (’90) 14 Mad 441 (444, 445) (FB). 

(’89) 12 Mad 105 (108) (DB). 

(’80) 2 Mad 362 (389) (FB). 

(’67) 3 Mad H C R 341 (342) (DB). 

(’28) 15 AIR 1928 Lah 562 (564) : 10 Lah 338 
(DB). 

(1896) Sm L C 285, Ashby v. White. 

(1884) 13 Q B I) 109 (111, 112), Vallance v. Falle. 

(1879) 4 C P D A C 118 (119), London and Brigh¬ 
ton v. Watson. 

(1878) 9 Ch D 275 (285, 286). Anglo-Italiun Bank 
v. Davies. (Only new mode of procedure given for 
pre-existing right—General right of action not 
taken away.) 

Ref. Case No. 5 of 1867. 

(1859) 28 L J C 1‘ 242 (246), Wolverhampton 
Water Works Co. v. Flawkesford. 

(1818) 11 Q B 731 (711, 742)^ Stevens v. Jeacocke. 

(1798) 7 T R 620 (628), Beokford v. Hood. 

(1831) 1 B & Ad 846 (859), Doe v. Bridges. 

Also see Notes 53 and 55. 

5. See Note 9 on Section 96. 
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3. A tiled a suit under S. 33 of the City of Bombay Municipal Act against tho Municipal 
Commissioner of Bombay to have it declared that the general elections of Councillors by the Justices on 
a particular date were invalid and that by virtue of S. 34 (1) of the Act he may be deemed to be 
re-elected ; it was held that no such suit lay as the right claimed by the plaintiff was the creation of the 
Municipal Act, that a special remedy was provided by the Act, namely, an application under S. 33, to 
the Chief Judge of the Small Cause Court, and that the jurisdiction of the Civil Courts was excluded 
by implication. 0 


63. The rule does not apply in the case of summary and concurrent 
remedies. — The last rule mentioned in Note 62 above does not apply where a summary 
and concurrent remedy is provided for the enforcement of the right. 1 In other words, a 
regular suit is not barred by the fact that a summary and concurrent remedy is also 
provided for. It has been seen in Illustration 1 given in Note 62, that where a property of 
u third person is attached in execution of a decree, he is not bound to proceed under 
■0.21 R. 58 but may file a regular suit. Similarly, a stranger purchaser at an auction sale 
in execution of a decree is not bound to apply for possession of the property purchased 
but may institute a regular suit for possession. 3 For other examples of such cases, see 
the undermentioned decisions. 3 See also S. 145, Note 11. 


6 . (’07) 31 Bom 604 (610) (DB). 

Note 63 ' 

1. (’87) 14 Cal 644 (648) (DB). 

(’90) 12 All 409 (418) (FB). 

2. \ (’87) 14 Cal 644 (648) (DB). 

(’07) 29 All 463 (466). 

(’12) 36 Bom 373 (378) (FB). (Symbolical posses¬ 
sion is, however, not real possession and does not 
save limitation.) 

+ (’84) 8 Bom 602 (608) (DB). 

(’91) 18 Cal 520 (525) (DB). 

(’89) 16 Cal 530 (534) (FB). (Where symbolical 
possession is obtained, fresh suit lies.) 
t (’83) 9 Cal 602 (603) (DB). 

(’86) 10 Mad 53 (56) (DB). 

\ (’31) 18 AIR 1931 Pat 241 (246) : 10 Pat 670 
(FB). (O. 21, llr. 95 and 96 — No bar to suit for 

possession by decree-holder auction purchaser.) 

Also see S. 9 N. 50, O. 21 R. 95 N. 8 and O. 21 
R. 97 N. 4. 

3. (’22) 9 A I R 1922 Lah 8G9 (378) : 3 Lah 296 
(DB). (Award—Right to set aside—Remedy under 
Act (IX of 1899) no bar to a suit.) 

(’20) 7 AIR 1920 Cal 150 (154) (DB). (Award- 
Arbitration Act, S. 14 — Suit to set aside not 
burred.) 

(’87) 9 All 602 (604) (DB). (Sale set aside by the 
Court—Suit for confirmation of execution sale not 
burred.) 

(’81) 3 All 554 (358, 561) (FB). (Do.) 

(’ll) 35 Bom 473 (477) (DB). (If Official Assignee 
takes possession of insolvent’s property which third 
party claims as his, suit by third party to establish 
right lies.) 

(1900) 25 Bom 10 (23) (SB). 

(’87) 11 Bom 519 (523) (DB). (Money unduly col¬ 
lected under Bombay Abkari Act—Aggrieved per¬ 
son can either apply under S. 29 of that Act or 
tile a suit.) 

(’20) 7 AIR 1920 Cal 820 (820) : 47 Cul 806 (808) 
(DB). 


(’04) 31 Cal 667 (674). (If Official Assignee takes 
possession of insolvent’s property which third 
party claims as his, suit by third party to establish 
right lies.) 

(’04) 8 Cal W N 473 (475, 476) (DB). (Rectifying 
mistake in judgment and decree by separate suit 
not barred.) 

(’01) 5 Cal W N 240 (241) (DB). (O. 21, R. 93- 
No bar to a suit for refund of purchase money.) 
(’89) 16 Cal 159 (160) (DB). (Wrongful seizure of 
cattle—Provisions of Act I of 1871 do not bar 
regular suit.) 

(’71) 15 Suth W R 279 (280) (DB). (Do.) 

(’17) 4 AIR 1917 Lah 75 (76, 77) : 1917 Pun Re 
No. 22 (DB). (If Official Assignee takes possession 
of insolvent's property which third party claims 
as his, suit by third party to establish right lies.) 
(’86) 9 Mad 31 (36) (DB). (Under Act IX of 1361, 
application will lie for custody of mioor—But suit 
was not barred.) 

(’17) 4 AIR 1917 Nag 149 (131) : 13 Nag L R 210. 
(If Official Assignee takes possession of insolvent’s 
property which third parly claims as his, suit by 
third party to establish right lies.) 

(’18) 5 A I R 1918 Low Bur 59 (60). (Act VIIIof 
1890 — Suit for custody of minor is not barred as 
there is no section in that Act under which the 
application can be made.) 

(’15) 2 AIR 1915 Low Bur 35 (36) (DB). (S. 22 of 
the Provincial Insolvency Act docs not deprive 
person of his ordinary remedy by suit.) 

(’05) 3 Low Bur Rul 4 (5). 

(’97) 2 Upp Bur Rul 10. 

(’24) 11 A I R 1924 Sind 105 (109, 110) : 17 Sind 

LR 15. (Award — Arbitration Act, Section 14_ 

Suit to set aside not barred.) 

(’17) 4 A I It 1917 Sind 22 (23) : 10 Sind L R 179 
(181, 182) (DB). (Third party claiming property 
adversely to insolvent cun sue Ofticial Receiver 
without obtaining leave of Insolvency Court.) 

See also eases under S. 95, Note 13. 

(See contra (’78) 2 Cal L Rep 341 (345) (DB).] 
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Where, however, a person has elected to pursue his remedy under one provision, ho 

is bound by his election and cannot, on his failing therein, proceed under the other 
provision.* 

64. Alternative Courts -Where a person may proceed to seek his remedy 

m one of two alternative Courts, he can proceed in either of them, but once he has invited 
the decision of one such Court, he cannot again litigate the same matter in the other Court, 
thus, a stranger to the bankruptcy whose property has been wrongfully seized by the 
receiver in bankruptcy is not confined to the remedy under the Insolvency Act but may sue 
m the Civil Court. But if he chooses to avail himself of the remedy under the Insolvency 
Act, he cannot begin again and raise the same question in a civil suit. 1 

65. Acts of Legislature — Powers of Civil Court to question. — The 
Courts can consider and determine whether an Act passed by the Legislature is within 
their powers, but, if an Act so passed is within the powers of the Legislature the Court® 
cannot consider the propriety of such legislation. 1 


lO. IS. 12.] No Court shall proceed with the trial 3 of any suit 7 in 
Stay of suit. whlch the matter in issue* is also directly and substantially 

in issue in a previously instituted suit 5 between the same 
parties,' or between parties under whom they or any of them claim 
litigating under the same title 10 where such suit is pending in the same or 
any other Court in British India having jurisdiction to grant the relief 11 
claimed, or in any Court beyond the limits of British India established or 
continued by the “(Central Government or the Crown Representative) and 
having like jurisdiction, or before His Majesty in Council. 

Explanation. — The pendency of a suit in a foreign Court does not 
preclude the Courts in British India from trying a suit founded on the 
same cause of action. 15 


[1877, S. 12.] 


a. Substituted for the words ‘‘Govemor-Genoral in Council” 
tion of Indian Laws) Order, 1937. 


by the Government of India (Adapta- 


I But see (’12) 17 Cal W N 82 (81) (DB). (8 Cal 

W N 173 distinguished. Suit to rectify decree 
passed by Court having jurisdiction is not main¬ 
tainable.)] 

4. f (’19) 0 AIR 1919 All 274 (275) (DB). 

*(*18) 5 AIR 1918 All 340 (347): 39 All G2G (629, 
G31) (DB). 

(’19) 6 A I R 1919 Mad G48 (619) : 40 Mad 1173«. 

[See also (18) 3 AIR 1918 Mad 489 (490) : 40 
Mad 1173 (DB).J 

Note 64 

1. + (’19) G A I R 1919 All 229 (230) : 41 All 378 
(DB). 


(’18) 5 A I R 1918 Mad 489 (490) : 40 Mad 1173 

(1174) (DB). 

(’18) 5 AIR 1918 All 346 (347) : 39 All 626 (DB). 

[But see (’17) 4 A I R 1917 Lab 75 (78) : 1917 
Pun Re No, 22 (DB). (In view of the change 
introduced by Section 4 of the Provincial Insol¬ 
vency Act (V of 1920) this decision is no longer 
law.) 

(’21) 8 A I R 1921 Lab 58 (58, 59) : 2 Lab 147 
(DB). (Do.)] 

Note 65 

1. f (’32) 19 A I R 1932 Cal 753 (755) : CO Cal 361 

(DB). 

[See aho (’28) 15 AIR 1928 Mad 1272 (1275).^ 
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Synopsis 


1. Legislative changes. 

2. Scope and object of the section. 

3. Section only bars the trial and not the 

institution of suits. 

4. The matter directly and substantially in 

issue in both the suits must be the same. 

4a. Previously instituted suit. 

5. Previously instituted suit must be pending. 

6 . Pendency of suit in foreign Court does 

not preclude trial of suit on same cause 
of action. 

7. Suit, meaning of. 

8 . Cross-suits. 

NOTE to the Synopsis. See the Notes 

Applicability to appeals, miscellaneous proceedings, 
arbitration proceedings. See Note 7. 

‘Before His Majesty in Council.’ See Note 11. 

Contract providing for place of suing. See Note 2. 

Discretion of Court. See Note 2. 

Established or continued by the Central Govern¬ 
ment or the Crown representative. See Notes 2 and6. 

Evidence of pendency of prior suit — Onus. See 
Note 5. 


9. Same parties. 

10. Litigating under the same title. See Notes 

on S. 11. 

11. “Court having jurisdiction to grant the 

relief.” / 

12. Interlocutory orders, pending stay, are 

not barred. 

13. Decree, contrary to the provisions of the 

section, is not a nullity. 

14. Inherent power to grant stay. See Note 2 

on Section 151. 

14a. Court to which application for stay is to 
be made. 

15. Revision. 

16. Letters Patent appeal, 
indicated for the following Topics: 

Lis -pendens not co-ex tensive with that of res 
judicata. See Note 2. 

Same cause of action. See Note -1. 

Same plea. See Note 4. 

Same relief. See Note 4. 

Whether subject-matter of both suits must be the 
-same. See Note 4. 


1. Legislative changes. 

(a) The words “except where suit has been stayed under S. 20“ and the words 
“whether superior or inferior” occurring in the Code of 1S92 have been 
omitted. 

(b) The words “for the same relief’’ which occurred in the old section have 

been omitted. The omission does not effect any substantial alteration in 
the law. See Note 4. 

(c) The words 'litigating under the same title” are new. See Notes on S. 11 . 

(d) The words “proceed with the trial” have been substituted for tho word 

“try” in the old section. See Note 2. 


2. Scope and object of the section. — “The object of the rule contained in 
section 12 of the Code (now s. 10 ) is to prevent Courts of concurrent jurisdiction from 
simultaneously entertaining and adjudicating upon two parallel litigations in respect of the 
same cause of action, the same subject-matter and the same relief. The policy of the law 
is to confine the plaintiff to one litigation, thus obviating the possibility of contradictory 
verdicts by two or more Courts in respect of the same relief." 1 

Ihe rule in this section forms no part of tho rule of res judicata though the 
reason upon whi ch it is based is in some respects similar in principle to the doctrine of 


Section 10 — Note 2 
1. * (’88) 11 All 148 (155) (SB). 

(’.17) 4 AIU 1917 Cul 248 (249) (DB). (The mere 
fact that the decision of the subsequent Buit will 
largely be affected by the decision in the previous 
suit still pending is not sufficient for the applica¬ 
tion of this section.) 


(’27) 14 AIU 1927 Bom 245 (246). 

(’(DB) 1 AlU 1917 Cal 637 (G37) : 43 Cftl 141 (147) 

(’79) 4 Cal L Rep 282 (284). 

(T9) G AIR 1919 Oudh 178 (179) (DB) 

[.Sec (*34) 21 AIR 1934 All 131 (132). (Principle 
of this section applied to criminal cases.)] 
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res judicatar The distinction between the two rules however is vast. The rule in this 
section relates to matters sub judice whilst the rule in s. ll relates to matters which have 
passed into rem judicatum. The former bars the trial of a suit : the latter bars both the 
trial of a suit and of an issue, subject to their respective conditions, (see S. ll Note 27.) 

In order that the section may apply, the following conditions must be satisfied : 

(1) The matter in issue in both suits must be substantially the same. 8 

(2) The previously instituted suit must be pending in the same Court in which 

the subsequent suit is brought, or in a different Court in British India 
having jurisdiction to grant the relief claimed, or in a Court established 
or continued by the Governor-General in Council (now the Central 
Government or the Crown Representative) and having like jurisdiction, or, 
before His Majesty in Council. 4 

(3) Both the suits must be between the same parties or their representatives. 6 

(4) Such parties must be litigating in both the suits under the same title. 6 

It is not however necessary that the subject-matter and the causes of action ini 
the two suits should be the same. 7 ' 


One test of the applicability of S. 10 to a particular case is whether, on the final 
decision being reached in the previous suit, such decision would operate as res judicata 
in the subsequent suit. 8 

Where the above conditions are satisfied the Court has no discretion in the 
application of the section as the provisions of this section are mandatory. 9 The previously 
instituted suit alone should be proceeded with and the subsequent suit must be stayed. 10 
The fact that an application for stay is delayed is no ground for refusing stay. 11 (See 
also Note 3.) 


Independent of this section, the Court has power to stay a second suit pending 
the disposal of a prior one between the same parties, (see S. 151, Note 2 and O. 39, R. l, 
Note 23.) It has been held that in spite of the provisions of this section the earlier 
instituted suit may be stayed and the later one proceeded with in some cases. Thus, 
where the parties have agreed that any suit as to a particular matter must be brought in 
Court x but one of them files a suit in Court y and then the other party sues in Court x, 
the suit in u, though earlier, may be stayed and the suit in x may be proceeded with. 1- 


2. * 5 *('89) 11 All 148(151)(SB). (Per Muhmood, J.) 

( OG) 10 Mud L .lour 52G (528). 

3. CIO) G AIR 1010 Oudh 178 (170) (I)B). (Mere 
fact that the result in the subsequent suit will be 
iargely affected by decision in previous suit is not 
enough.) 

(’33) 20 AIR 1033 Cal 887 (888): GO Cul 109G (DB). 

C21) G1 Ind Cas 830 (831) (Lah). (S. 10 docs not 
apply unless every matter in dispute is directly 
and substantially in issue in the two suits.) 

( 31) 18 AIR 1031 Oudh 313 (314) (DB). (Subject- 
matter different—Suit need not be stayed.) 

( 34) 21 AIR 1934 Sind 38 (30). 

(* 28 ) 110 Ind Cas 418 (419) (Nag). 

(•30) 123 Ind Cas 50 (50) (DR) (Oudh). 

Also see Note 4. 

4. See Note 5. 

5. See Note 0. 

C21) G1 Ind Cas 830 (831) (Lah). 

C00) 1890 Bom P J 48G (48G). 

(•33) 20 AIR 1933 Cal s«<7 (838) : GO Cal 100G 

(DB). 


(’16) 3 AIR 1916 Mad 1101 (1101) (DB). 

6. See Notes on Section 11. 

(’22) 9 AIR 1922 Mud 321 (324). 

7. (’32) 10 AIR 1932 Cal 751 (752). 

8. (’42) 20 AIR 1942 Bom 314 (315). 

(’35) 22 AIR 1935 Cal 1 (7) : 61 Cal 670 (DB). 
(’32) 19 AIR 1932 Cal 751 (752). 

9. (’42) 29 AIR 1942 Bom 314 (315). 

(’40) 27 AIR 1940 Mad 7 (7). 

(’32) 19 AIR 1932 Cal 751 (752). 

(’33) 20 AIR 1933 Sind 117 (117) (DB). 

Also see Note 3. 

10. See (’34)21 AIR 1934 All 131 (132). (Princi¬ 

ple applied to criminal proceeding — Held that 
subsequent civil suit should not be made ground 
for staying previously instituted criminal procee¬ 
ding.) t 

11. (’42) 29 AIR 1942 Bom 311 (315). 

12. (’40) 27 AIR 1940 All 241 (241): I L R (1940) 
All 232 (DB). 

(’28) 15 AIR 1928 Bom 175 (176) (DB). 
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See also S. 9 Note 5. A similar procedure may be followed also on grounds of convenience 
and avoidance of an abuse of the process of the Court, apart from the question of any 
agreement between the parties. 13 It is not clear how such decisions are to be reconciled 
with the express language of this section. Perhaps they may be justified in this way. 
The section only says that the later suit should not be proceeded with. It does not 
prevent the earlier suit being stayed by appropriate proceedings. As soon as it is stayed 
it ceases to be pending in a Court which has “jurisdiction to grant the relief claimed.” 
The stay under this section is one imposed by a Court upon itself; it is not imposed by 
any outside authority. 14 


3. Section only bars the trial and not the institution of suits. — Under 
the old Code there was a difference of opinion as to whether the w’ords “no Court shall try” 
meant merely that the suit should be stayed or whether they barred the institution itself 
of the second suit. 1 The w'ords now substituted, namely, “No Court shall proceed with the 
trial,” make it clear that the institution of the second suit is not barred though the trial 
thereof may not be proceeded with. 2 The second suit is therefore not to be dismissed as 
barred. 3 The reason is that the failure to institute a suit (such as a suit under O. 21 R. G3) 
within a fixed period may debar a party from setting up his rights in any other suit or 
proceeding. 4 

When the conditions in the section are satisfied, the later suit must be stayed. 5 
Such order can be made at any stage, whether before 6 or after the commencement of the 
hearing of the subsequent suit. 7 (See also Note 2.) 


4. The matter directly and substantially in issue in both the suits 

must be the same -It was essential under s. 12 of the old Codo that both the suits 

should have prayed “ for the same relief." 1 The omission of these words from the present 
section shows that the identity of the reliefs claimed is not now necessary. 2 


13. (’43) 30 AIR 1943 Bom 206 (208, 209). (The 
High Court of Bombay restrained by injunction 
defendant from proceeding with the earlier suit 
filed in Banda (U. P.) on ground of convenience 
and to prevent abuse of process of Court.) 

(’41) 28 AIR 1911 Cal 670 (671, 672) : I L It 
(1941) 1 Cal 490. (34 Cal 101, discussed and fol¬ 

lowed—Other cases also discussed.) 

[See also (’41) 28 Allt 1941 Cal 434 (433) : I L It 
(1941) 1 Cal 373. (Jurisdiction of High Court— 
Injunction restraining defendant from litigating 
in another Court on ground of convenience.)] 

14. (’39) 26 AIR 1939 Cal 435 (449) : ILIt (1939) 
2 Cal 93 (FB). 

Note 3 

1. (1900) 1900 Pun L It No. 19 (DB). (Institution 
not barred.) 

(’97) 20 Mad 418 (420) (DB). (Do.) 

(’98) 22 Bom 640 (645) (DB). (Do.) 

(’03) 7 Cal W N 720 (722) (DB). (Do.) 

(’79) 4 Cal Tj Rep 282 (284). (Do.) 

COG) 16 Mad L Jour 526 (528). (Held, institution 
barred.) 

2. (’25) 12 AIR 1925 Pat 201 (206, 207) (DB). 

(’36) 23 AIR 1936 All 485 (486) (DB). 

(’31) 18 AIR 1931 P C 263 (264) (PC). (Case under 
Ceylon C. P. Code.) 

(’12) 16 Cal W N 897 (902) (1)B). (Principle recog¬ 
nized though decided on other grounds.) 

(’35) 22 AIR 1935 Lnh 76 (78) (DB), 

(’15) 2 AIR 1915 Mad 461 (463). 


(’37) 24 AIR 1937 Nag 132 (132) : I Lit (1937) 
Nag 6. 

3. (’25) 12 AIR 1925 Pat 201 (207) (DB). 

4. (’98) 22 Bora 640 (645) (DB). 

5. (’17) 4 AIR 1917 Cal 637 (637) : 43 Cal 144. 
(The jurisdiction under this section does not depend 
upon actual facts but upon the allegations made 
concerning them.) 

(’35) 22 AIR 1935 Sind 225 (226). 

(’16) 3 AIR 1916 Nag 70 (71) : 12 Nag L R 174. 

(Section leaves no discretion.) 

(’19) 6 AIR 1919 Low Bur 10 (11) : 10 Low Bur 
Rul 154 (DB). 

Also see Note 2. 

6 . * (’35) 22 AIR 1935 Cal 1 (10) : 61 Cal 670 
(DB). (Court has power to stay a suit generally at 
any stage at which it seems expedient to do so.) 

7. (’20) 7 AIR 1920 All 70 (72) : 42 All 290 (DB). 

Note 4 

1. (’89) 11 All 148 (155) (SB). 

(’97) 20 Mad 418 (420) (DB). 

(’29) 16 AIR 1929 All 805 (806): 51 All 1017 (1>B). 
(’79) 4 Cal L Rep 282 (284). 

(’08) 8 Cal L Jour 303 (301) (DB). 

(1900) 28 Cal 28 (31) (DB). 

(1900) 7 Cal W N 720 (722) (DB). 

(’83) 8 Cal L Rep 113 (114) (DB). 

2. (’42) 29 AIR 1942 Bom 314 (315). 

(’19) 6 AIR 1919 Pat 491 (492) : 4 Pat L Jour 557 
(DB). (Absence of identity of reliefs does not prevent 
operation of section.) 
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But it is still necessary that the “matter in issue,” i.e., the entire subject-matter 
of the two suits should be the same. In other words, it is necessary that every matter in 
dispute should be directly and substantially in issue in the two suits. 3 Where the subject, 
matter of the two suits is not the same the section will not apply merely because the main 
issuo in both the suits is common. 4 

Illustration, 

A sues B for arrears of pension due to him under an Ikrarnamali, for the period 1910 to 1912. 
While the suit is pending A files another suit for arrears of pension under the same deed for the 
period 1913 to 1918. The trial of the second suit cannot be stayed under this section. The reason 
is that the matter in dispute in the two suits is different being the arrears due for different 
periods though the main issue in both suits is the liability of B to A under the Ikrarnamah. & 
Similarly, where the suits are on two different promissory notes though practically against the 
same defendants, stay of the trial of the subsequent suit is not fair to the plaintiff especially where 
the contest in the subsequent suit is by only one of the defendants to the previous suit. 6 

Ifc is not, however, necessary for the applicability of the section that all the 
issues in the prior instituted suit should also be issues in the later suit. 7 

For tho meaning of the words ‘directly and substantially in issue,’ see Notes 
on section ll. 


(’35) 22 AIR 1985 Cal 1 (C) : Gl Cal 670 (DB). 
(Application in subsequent suit for declaration that 
attachment in previous suit is illegal and for in¬ 
junction does not change identity of suits.) 

(’27) 14 AIR 1927 Bom 245 (246). 

(’27) 14 AIR 1927 Mad 1132 (1133). 

(’20) 7 AIR 1920 Oudh 222 (223):23 Oudh Cas 214. 
('20) 7 AIR 1920 Low Bur 21 (2G) : 10 Low Bur 
Rul 150 (DB). 

3. (’41) 28 AIR 1911 Cal 434 (435) : ILR (1941) 
1 Cal 373. 

(’40) 27 AIR 1940 Mad 7 (7). (Rentsuits—Amount 
claimed in both suits not for same period—Section 
does not apply.) 

*('29) 1G AIR 1929 Oudli 341(345): 4 Luck 573(DB). 
(’38) 25 AIR 1938 Lab 502 (502). (Section does not 
bar trial of suit for rent for a period subsequent to 
that included iu the previously instituted suit 
which is ponding, although the same question may 
be involved in both the suits.) 

(’27) 14 AIR 1927 Bom 245 (246). (The cause of 
action as disclosed in the pleadings, the matter 
directly and substantially in issue and the relief 
claimed are the three connected parts.) 

(*20) 7 AIR 1920 Bom 29G (297): 14 Bom 233(DB). 

*(’17) 4 AIR 1917 Cal 248 (249) (DB). 

(T6) 3 AIR 1910 Cal 318 (318) : 42 Cal 92G. 
(Where the issues are different, section does not 
apply.) 

(’12) 1G Cal W N 897 (900) (DB). (Matter directly 
and substantially in issue in both same—Trial of 
later suit stayed.) 

(’78) 4 Cal L Rep 282 (284). 

(’35) 22 AIR 1935 Lah 816 (818) (DB). (“Matter 
in issue” means entire matter in controversy and 
not one of several issues.) 

(’21) GI Ind Cas 830 (831) (Lah). 

(’35) 22 AIR 1935 Mad 24(25). (Thesection will not 
apply when only “a matter in issue is common’’.) 
(’35) 22 AIR 1935 Mad 112 (112). (It is not suffi¬ 
cient that there should be one matter in issue in 
common in both the suits.) 


(’27) 14 AIR 1927 Mad 1199 (1200). (Subject- 
matter of tbe suits different.) 

C25) 12 AIR 1925 Mad 574 (574). 

(’22) 9 AIR 1922 Mad 304 1305). 

(’20) 7 AIR 1920 Oudh 222 (223) : 23 Ouclh Cas 
214. (Mesne profits suit stayed owiDg to ejectment 
suit pending before Privy Council.) 

(T9) G AIR 1919 Pat 491 (493) : 4 Pat L Jour 557 
(DB). 

(’24) 82 Ind Cas 539 (540) (Sind). 

Also See Note 2. 

4. (’40) 27 AIR 1040 Mad 7 (7, 8). 

*(’29) 16 AIR 1929 Oudh 341 (345) : 4 Luck 573 
(DB). 

(’25) 12 AIR 1925 Mad 574 (574). 
t (’29) 1G AIR 1929 All 805 (80G) : 51 All 1017 
(DB). 

(T7) 4 AIR 1917 Cal 248 (249) (DB). 

(’22) 9 AIR 1922 Mad 304 (305). 

(T9) G AIR 1919 Oudh 178 (179) (DB). 

5. (T9) G AIR 1919 Pat 491 (492) : 4 Pat L Jour 
557 (DB). 

(’23) 10 AIR 1923 Cal 716 (717). (Section does 
not apply to claims for rent or for cesses falling 
due after the institution of the first suit.) 

*(’89) 11 All 148 (155) (FB). (Suit for rent for 
one year does not bar suit for rent for subsequent 
year.) 

(’08) 8 Cal L Jour 303 (304) (DB). (Suit for rent 
for different periods.) 

(’81) 8 Cal L Rep 113 (114) (DB). (Second suit for 
the recovery of produce of crop of the nest year is 
not barred.) 

(’29) 16 AIR 1929 Mad 785 (786) (DB). (First 
suit—No prayer for future mesne profits—Second 
suit for such profits not barred even though first 
decree directs inquiry.) 

(’29) 1G AIR 1929 RaDg G7 (G9) : G Rang 775 
(DB). (Suit for mesne profits accruing subsequent 
to institution of prior suit.) 

6 . (’33) 20 AIR 1933 Lah 34 (34). 

7. (’20) 7 AIR 1920 All 70 (71,72): 42 All 290 (DB). 
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The section does not contemplate the giving of any security before a stay is 
granted in the later suit. 8 

Even where the matter in issue in the two suits is not the same, the Court has 
inherent power to stay the hearing of a suit pending the disposal of another suit in the 
same Court. 9 (see section 151, Note 2 .) 

4a. “Previously instituted suit.*’ — Under s. 2 G, a suit is instituted by the 
presentation of a plaint or in such other manner as may be prescribed by the rules in 
the first schedule. For further discussion of the subject, see Notes on S. 2G. 

Probate proceedings. —Contentious probate proceedings are required under S. 295 
of the Succession Act of 1925, to take the form of a regular suit. But in applying the 
principle of this section to rival probate proceedings, they must be taken to bo instituted 
on the dates on which the applications are made and not on the dates on which they 
become contentious} 


5. Previously instituted suit must be pending. — The trial of the second 
suit is barred only where the previously instituted suit is pending 1 and the onus is on 
the defendant in the later suit to establish this. 2 

A suit allowed to be withdrawn with liberty to bring a fresh suit on payment 
of defendant’s costs must be regarded as pending until the costs are paid. 3 But a mere 
application for, or obtaining, leave to appeal to Privy Council cannot, of itself, amount 
to the pendency of an appeal till such appeal is actually filed, for it may happen that 
parties who obtain such leave may never appeal at all against such decree or order. 4 
"Where a judgment is delivered but a decree is not drawn up, the suit must be deemed to 
be pending. 5 

Where stay of a subsequently instituted suit was directed by the High Court, till 
the disposal of the previously instituted suit pending disposal in first appeal, it was held 
that the stay should be extended till the disposal of the previously instituted suit in 
second appeal in the High Court. 0 

A suit filed in a Court which had no jurisdiction to entertain it cannot be 
considered a previously instituted suit when it is later on presented in the right Court, as 
against a cross-suit filed after the presentation of the former suit in the wrong Court, but 
before its re-presentation in the right Court. 6 7 


6. Pendency of suit in foreign Court does not preclude trial of suit on 

sam e cause of action. — The power of the British Indian Court to try a suit is not 


8. (’26) IS AIR 1920 Lab 304 (305). 

9. (*35) 22 AIR 1935 Rang 355 (35G). (Suit for 
possession under S. 9 Specific Relief Act—Suit 
for declaration of title filed by defendant in the 
same Court—Former suit must be stayed pending 
disposal of title suit.) 

Note 4a 


(*25) 12 AIR 1925 Oudh 696 (697) : 28 Oudh Cas 
212 (DB). (Decree for redemption not executed 

must be deemed to bo pending—S. 10 will apply_ 

Case law discussed.) 

(’83) 1883 Pun Re No. 104. (Suit dismissed for 
default cannot be deemed to be pending and is no 
bar to a fresh suit.) 


1. ('40) 27 AIR 1940 Oudh 113 (11G) : 15 Luck 
290. 

[Sec alao (’41) 28 AIR 1941 Cal 417 (423). 

(Court not to rely automatically on the dates on 
which the affidavit in support of the caveat is 
filed.)] 

Note 5 

1. (’36) 23 AIR 1936 Lah 589 (591). 

2. (’17) 4 AIR 1917 Pat 196 (198) (DR). 

3. \ (’14) 1 AIR 1914 Cal 207 (208) (DB). 


4. *( 98) 21 Mad 18 (22, 2G) (DB). (Followed in 
AIR 1929 Rang G7 : 6 Rang 775.) 

5. (’40) 71 Cal L Jour 190(191). (Suit was re¬ 
ferred to arbitration and arbitrators submitted 
award —Court directed that the award would bo 
made part of decree- No decree, however, was 
drawn up as the necessary stamps were not filed 
— Held, that suit was still pendine ) 

6. (’32) 19 AIR 1932 Cal 751 (752). 

[See also (’31) 18 AIR 1931 P C 263 (264) (PC) I 

7. (’33) 20 AIR 1933 Sind 117 (117) (DB). 
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ousted under this section, by reason of a prior suit pending in a foreign Court. 1 It 
follows from this principle that the jurisdiction of a British Indian Court to execute its 
decree is not affected by a judgment of a foreign Court even though the cause of action 
in both the suits is the same, (see sections 13 & 14, Note 21.) 

Where, however, a suit is pending in British Indian Court and a party who is 
within its jurisdiction is prosecuting a suit on the same cause of action in a foreign 
Court, the High Court has power to restrain him from continuing the action in the 
foreign Court, if the prosecution of such action is opposed to equity. The principle is 
that the Court acts in personam and will not suffer anyone within its reach to do what 
is contrary to it3 notions of equity, merely because the act to be done may be in point 
of locality, beyond its jurisdiction. 2 The Madras High Court has in the undermentioned 
case 3 held that a subordinate Court has no similar power to restrain a party from 
proceeding with a case in a foreign Court. 

7. Suit, meaning of. — This section applies only to suits and cannot apply 
where one of the two proceedings is not a suit. 1 An appeal is only a continuation of a 
suit and is included in the word suit.' 2 Though the section does not, of its own force, 
apply to proceedings other than suits, the procedure prescribed thereby should be applied 
to all proceedings to which the provisions of s. 141 may be applied. 3 The proceedings 
spoken of in s. 141 however include only original matters in the nature of a suit such 
as proceedings in probate, guardianships and so forth. 4 (See Note 2 on s. 141.) In the cose 
of such proceedings the procedure prescribed by s. 10 will l>ecome applicable by virtue of 
S. 141. 6 It will not apply to execution proceedings 0 and other miscellaneous proceedings 
both of which are not in the nature of original proceedings." The Lahore High Court, 
however, held that the section would not be applicable to a proceeding under Para. 20 of 
Sch. ii (now repealed by the Arbitration Act of 1940) of the Code. The reason given was 
that such a proceeding was not a suit.* The judgment did not advert to the applicability 
of s. ill to the case and does not appear to be correct. 

Note 6 

1. (’07) 1 Sind L It ICG (107). (Court of Political 
Agent at Muscat is a foreign Court.) 

[See (’38) 25 AI It 1938 Rang 130 (134) : 1938 

Rang L It 170 (FB). (According to S. 10, as 
amended by the Government of Burma (Adapta¬ 
tion of Laws) Order, 1937, tho Courts in British 
Burma have no power to stay suits before tbem 
by reason of the pendency of suits founded on 
the same cause of action in British India. Tho 
amendment to S. 10 being an alteration in the 
form of procedure, has retrospective effect.)] 

2. *(’20) 7 Allt 1920 Bom 309 (310) : 41 Bom 
272 (DU). (Per Pratt, J._Followed in AIR 1921 
Bom 128 : 45 Bom 550.) 

(’27) 14 AIR 1927 Bom 135 (137, 138) (DB). 

( 28) 15 AIR 1928 Nag 56 (57, 58) : 23 Nag L R 
J7U. 

Also see O. 39 It. 1 N. 23. 

3. (’ 28 ) 15 Allt 1928 Mad 491 (492) (DB). 

Note 7 

1. (’29) 10 AIR 1929 Lull 533 (533). 

(’35) 22 AIR 1935 Bind 228 (231). (Where objec¬ 
tions to an award are preferred in a Court, no 
application under S. 10, C. P C., for stay of 
proceeding lies on the ground that a suit in 
respect of tho same subject-matter has been 
instituted in another Court by the applicant.) 

( 29) 10 AIR 1929 Lab 091 (095). 


2. (’39) 26 AIR 1939 Sind 329 (330) : ILR (1940) 
Kar 15 (DB). (Suit includes appeal— Obiter.) 

(’23) 10 AIR 1923 Cal 710 (717). 

* *16) 3 AIR 1016 Mad 732 (732). 

(’31) 18 AIR 1931 Cal 779 (779) (DB). 

(’22) 9 AIR 1922 Sind 6 (7) : 16 Sind L R 70. 

[See (’31) 18 AIR 1931 P C 263 (264) (PC). (Case 
under Ceylon C. P. Code.)] 

[See also (’29) 16 AIR 1929 Lah 1 (4) : 10 Lab 
447 (DB).] 

Also see Section 96 Note 3. 

3. See Section 141. 

4. *(’94) 17 All 106 (111) : 22 Ind App 44 (PC). 

5. (’43) 30 AIR 1943 Cal 19 (20) : ILR (1942) 2 
Cal 194. (Section 10 is applicable to an applica¬ 
tion for letters of administration.) 

(’22) 9 AIR 1922 Sind 6 (8) : 16 Sind L R 79. 
(Proceedings under S. 11 (2) of the Arbitration Act 
—Doubted in AIR 1928 Sind 109 : 23 Sind L R 
127.) 

[See also (’10) 27 AIR 1940 Oudb 113 (116) : 15 
Luck 290. (Conteutious probate proceedings 
whether "suit.”)] 

6. (’29) 16 AIR 1929 Lab 694 (695). 

(’99) 22 Mad 256 (258) (DB). (Application under 
S. 47 was included in "suit.”) 

7. (’88) 21 Mad 18 (22, 26) (DB). (Application for 
leave to appeal is not a "suit.") 

8. (’29) 16 AIR 1929 Lah 533 (533). 
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As has been remarked in Note 3, the Court, of course, has power, apart from s. 10 , 
to stay any proceeding if the ends of justice require it. 

See also Notes on section ll. 

8. Cross-suits. — Cross-suits are suits in which the reliefs claimed must 
necessarily be different. As seen in Note 4 above, the old S. 12 did not apply to such suits 
for the reason that that section required identity of reliefs . l This is no longer necessary 
under the present section. See Note 4. 

A brought a suit against B under S. 9 of the Specific Relief Act for recovery 
of possession of immovable property. Upon this, B brought a suit against A in the same 
Court, for declaration of his title to the land. It was held that the Court should, in the 
exercise of its inherent power , stay the hearing of the suit for possession until the question 
of title to the land in suit was decided in the other suit. 2 It will be noted that the question 
of title being irrelevant (under the provisions of s. 9, Specific Relief Act), in the suit for 
possession, the matter in issue in the two suits was not the same and so section 10 did 
not apply. 

9. Same parties. — For exhaustive treatment, see Notes ii and 42 on s. ll. It 
is not necessary for the application of the section that all the parties on either side 
should be the same in both the suits. It is enough if there is a substantial identity of the 
parties. 1 Thus, where A and B first sue C, D and E, and then C brings a suit against A, B 
and x, it will be seen that a and B on the one side and c on the other, arc parties to both 
the suits. If the other conditions of the section apply, the fact that some parties are not 
parties in both the suits will not stand in the way of the application of the section. 2 

10. Litigating under the same title. — See Notes on Section II. 


11. “Court having jurisdiction to grant the relief.” — Those words 
have no reference to territorial jurisdiction. If the other conditions of the section apply 
the later suit must be stayed even though the Court in which the previously instituted 
suit is pending has no territorial jurisdiction over the subject-matter of the later one . 1 

But it is essential that the Court in which the first suit is pending must bo 
competent to grant — 


(1) the relief claimed in that suit, 2 and also 

( 2 ) the relief claimed in the subsequent suit. 3 


Note 8 

1. (’07) 20 Mad 418 (420) (DB). 

(’79) 4 Cal L Rep 282 (284). 

2. (’35) 22 AIR 1935 Rang 355 (356). 

Note 9 

1. (’20)7 AIR 1920 Bom 296 (297):44 Bom 283(DB). 

(’29) 114 Ind Cas 209 1209) (Pat). 

2. (’20) 7 AIR 1920 All 70 (72) : 42 All 290 (DB). 

Note 11 

1. (’20) 7 AIR 1920 Low Bur 24 (25, 26): 10 Low 
Bur Rul 150 (DB). 

(’19) G AIR 1919 Low Bur 10 (10) : 10 Low Bur 
Rul 154 (DB). 

[See also (’43) 30 AIR 1943 Bom 20G (208). 
(There is nothing in law to prevent a judge on the 
original side of a chartered High Court from 
granting an injunction to restrain a defendant 
from proceeding with a suit in another Court in 
a different province, provided it is shown on the 
face of the plaint that the High Court has juris¬ 
diction to try the suit before it. It is no objection 


to the Court granting an injunction because the 
defendant does not reside within the jurisdiction 
or carry on business within the jurisdiction of the 
Court.)] 

2. (’14) 1 AIR 1914 Lah 47 (48). 

(’17) 4 AIR 1917 Cal 637 (G37) : 43 Cal 144 (147). 
(Jurisdiction depends upon allegations in plaint 
and not on actual facts.) 

3. (’43) 30 AIR 1913 Cal 19 (21) : ILR (1942) 2 
Cal 191. (Application for letters of administration 
tiled in High Court while similar application 
pending in District Court — Property outside limits 

of latter Court exceeding Hs. 10,000 in value _ 

S. 10 is inapplicable.) 

(’10) 27 AIR 1910 Oudh 440 (441) : 1G Luck 188 
(DB). (Suit by a debtor under S. 33 of the U P 
Agriculturists’ Relief Act — Subsequent suit by 
mortgagee on mortgage—S. 10 is inapplicable ) 

(’23) 10 AIR 1923 Cal 716 (717) 

*(’38) 25 AIR 1938 Mad G02 (603) 

(’25) 12 AIR 1925 All 677 (678): 47 All 913 (DB). 
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J- n ofc h ei ' words, the suits must be pending in Courts of concurrent jurisdic¬ 
tion. However, where the previously instituted suit is pending before the Privy Council, 
the later suit must be stayed if the other conditions are fulfilled. The phrase 'having 

jurisdiction to grant the relief claimed’ does not govern the words 'before His Majesty in 
Council . 5 


12. Interlocutory orders, pending stay, are not barred. — An orddr of 

stay under s. 10 does not operate so as to prevent the Court from passing interlocutory 

orders in it, such as for a receiver or an injunction or an attachment before judgment. 1 

It has, ho*\e\er, no jurisdiction to fix a further date for appearance unless moved by 
cither party to do so. 2 


13. Decree, contrary to the provisions of the section, is not a nullity._ 

A decree passed contrary to the provision of this section is not a nullity and cannot be 
disregarded in execution proceedings. 1 

Further, as seen in Note 3, the institution of a second suit is not barred by this 
section. It only provides that the trial of the suit cannot be proceeded with. It is, 
consequently, a rule of procedure puro and simple. 2 Rules of procedure in civil cases can 
be waived by the consent of the parties. Hence, when the parties expressly asked the 
Court to proceed with the subsequent suit, neither side can afterwards turn round and 
challenge the validity of the proceedings. 3 

14. Inherent power to grant stay. — See Note 2 on Section 151. 


14a. Court to which application for stay is to be made. — Where a suit 
is pending disposal in Court x, an application for stay of a suit subsequently instituted 
in Court y must in the first instance he made to Court y. 1 


refusing 


15. Revision. — As to the power of the High Court to revise an order staying or 
to stay a suit pending a prior instituted suit, see Note 5 on section 115. 


16 . Letters Patent appeal. -— It has been held by the High Courts of Bombay 1 


C1G) 3 AIR 1910 Nag 70 (71) : 12 Nag L It 174. 
*(’29) 10 Allt 1929 Oudb 341 (34G) : 4 Ruck 573 
(DB). (Suit for profits which is solely cognizable 
by a Revenue Court cannot be stayed by prior 
suit for declaration of title pending in Civil Court ) 
C2.s) 15 AIR 1928 Sind 1G9(170):23 Sind LR 427. 

4. f (19)0 AIK 1919 Lab 3 (3): 1919 Pun Re 
No. 114. 

t (’10) 3 AIR 1910 Nag 70 (71) : 12 Nag L R 174. 
(’■-•>) 12 AIR 1925 Mad 1051 (1052) : 48 Mad 750 
(I)l>). (District Court exercising insolvency jurisdic¬ 
tion under the Provincial Insolvency Act cannot 
stay suit pending against the insolvent in the sub- 
Court.) 

5. (’20) 7 AIR 1920 Oudb 222 (223):23 Oudb Cas 
21 1. 

[See also (’28) 15 AIR 1928 All 3GG (3G7).] 

Note 12 

1. (’22) 9 AIR 1922 Bom 270 (27G) : 46 Bom 431 
(DB). 

2. (’2s) 15 AIR 1928 Lab 751 (752). 

Note 13 

1. (19) 0 AIR 1919 Lab 294 (295) : 1919 Pun Ro 
No. 22. 

2. ►!<('37) 24 AIR 1937Nag 132 (132) : ILIt (1937) 
Nag 0. 

[See also (’38) 25 AIR 1938 Rang 130 (134) : 
1938 Rang L It 170 (FB). (Amendment of S. 10, 


by Government of Burma (Adaptation of Laws) 
Order, 1937, is an alteration in the form of 
procedure.)) 

(But see (’33) 20 AIR 1933 Bom 85 (87):57 Bom 
3G4 (DI3). (Per Beaumont, C. J. — Decision grant¬ 
ing or refusing stay goes to jurisdiction of Court.)) 

3. (’37) 24 AIR 1937 Nag 132 (132): ILR (1937) 
Nag 0. 

Note 14a 


1. (’ll) 28 AIR 1911 All 27 (28) :ILR (1910) 
All 737 (DB). 

(’41) 28 AIR 1941 Bom 160 (1G0) : I L R (1941) 
Bom 325 (DB). (An application for stnj" of a suit 
pending on the.Original Side of the High Court 
until the decision of a previously instituted suit in 
a molTussal Court bus to be made on the Original 
Side to the Judge trying tbe t-uit and not on the 
Appellate Side of the High Court.) 

(’31) 18 AIR 1931 Cal 779 (779) (DB). (Suit pend¬ 
ing disposal in second nppeal — Application for 
stay of subsequent suit to be mad ■ to tbe Court in 
which it is instituted, failing which, application 
may be made to High Court.) 

Note 16 

1. ('ll) 28 AIR 1941 Bom 1G0 (1G0) : ILR (1941) 
Bom 325. (Obiter —AIR 1933 Bom 85: 57 Bom 
364 followed.) 

(’33) 20 AIR 1933 Bom 85(87): 57 Bom 364 (DB). 
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and Calcutta 2 that an order refusing to stay a suit under this section is a judgment within 
the meaning of cl. 15 of the Letters Patent and hence is appealable under that clause. 
But, it has been held by the Rangoon High Court that an order staying a suit under this 
section is not a judgment and that a Letters Patent appeal does not lie from such an 
order. 3 (see also Letters Patent (Oal.) cl. 15 Note 2 .) 


11. [S. 13. ] No Court 71 shall try any suit 21 or issue in which the 

Res judicata. matter directly and substantially 7 in issue has been directly 

and substantially in issue 8 in a former suit 20 between the 
same parties, 43 or between parties under whom they or any of them 
claim, 48 litigating under the same title, 70 in a Court competent 73 to try such 
subsequent suit or the suit in which such issue has been subsequently 
raised, and has been heard and finally decided 100 by such Court. 

Explanation /. — The expression “former suit” shall denote a suit 
which has been decided prior to the suit in question whether or not it 
was instituted prior thereto. 

Explanation II. — For the purposes of this section, the competence 
of a Court shall be determined irrespective of any provisions as to a right 
of appeal from the decision of such Court. 00 

Explanation III . — The matter above referred to must in the former 
suit have been alleged by one party and either denied or admitted, 
expressly or impliedly, by the other. 18 

Explanation IV. Any matter which might 30 and ought 37 to have 

been made ground of defence 39 or attack 39 in such former suit shall be 

deemed to have been a matter directly and substantially in issue in such 
suit. 33 

Explanation V. — Any relief claimed in the plaint, which is not expressly 

granted by the decree, shall, for the purposes of this section, be deemed to 
have been refused. 123 


Explanation VI. — Where persons litigate bona fide in respect of a 
public right or of a private right claimed in common for themselves and 
others, all persons interested in such right shall, for the purposes of this 
section, be deemed to claim under the persons so litigating. 30 

[ 1877, S. 13; 1859, S. 2.] 


1. Legislative changes. 

2. Scope, object and principle of the section. 

3. Section is not exhaustive. 

4. Distinction between res judicata and 

estoppel. 

5. Essentials of res judicata. 


Synopsis 

6. Plea of res judicata. 

7. Matter must be directly and substantially 
in issue. y 

8. “In issue,” meaning of. See Note 7. 

9. Issue of fact. 

10. Mixed question of law and fact 


2. (’35) 22 AIR 1935 Cal 1 (9) : 61 Cal 670 (DB). (A I 11 1933 Bom 85 • 57 Bom 364 TT - 

bSSl;hMj Bang 7:i (73): 12 B “ Dg 687 (db >- (ci,iua °« ° f «» °fi. „ r ,l 


4 CPC. 10. 
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11. Issue of law. 

12. Matter, if not in issue at all, is not 

res judicata. 

13. Matter collaterally and incidentally in 

issue—General. 

14. Suit for rent, question of title in. 

15. Suits for rent for successive 

periods or for other recurring 
liability. 

16. Suits for maintenance at differ¬ 
ent rates. 

17. Suits relating to the rate of rent 

or the area for which rent is 
payable. 

18. Matter must have been alleged on one 

side and denied or admitted on the 
other—Explanation III. See Note 7. 

19. Ex parte decree. 

20. Former suit—Explanation I—General. 

21. “Suit,” meaning of. 

22. Interlocutory orders. 

23. Execution proceedings. 

24. Application for amendment of 
decree. 

25. Order rejecting memorandum 
of appeal. 

26. Application for review. 

27. Arbitration proceedings. 

28. Miscellaneous proceedings. 

29. Two suits or appeals tried together 

—Appeal from decision in one 
only, if and when barred. 

30. Two suits tried together — Sepa¬ 

rate judgments — Appeal from 
one alone, if barred. See Note ‘29. 

31. Two appellate decrees in similar 

terms — Appeal from one, if 
barred. See Note 29. 

32. General principles apply to ap¬ 

peals. See Note 29. 

33. Matter directly and substantially in 
issue “constructively” — Explana¬ 
tion IV—General. 

34. Where relief claimed in later 

suit is same though under diffe¬ 
rent capacities and vice-versa. 
See Note 38. 

35. Grounds of attack or defence in 

subsequent suit which might and 
ought to have been alleged as 
grounds of attack or defence in 
former suit. 

36. “Might.” 

37. “Ought.” 

38. Grounds of attack. 

39. Grounds of defence. 

40. Application of the above princi¬ 
ples to mortgage suits. 


41. Former suit must have been between the 
same parties or between parties under 
whom they or any of them claim. 

42. “Same parties,” meaning of. 

43. Jus tertii. 

44. Intervenors. 

45. Same person as party in different 

characters. See Note 70. 

46. Co-defendants. 

47. Co-plaintiffs. 

48. “Parties under whom they or any of 
them claim.” 

49. Parties claiming under parties in 
previous suit. 

50. Hindu son, if claims through 

father. 

51. Co-heirs, If claim under each 

other. 

52. Co-owners, if claim under 
each other. 

53. Co-tenants. 

54. Transferor and transferee. 

55. Mortgagor and mortgagee. 

56. Judgment-debtor, decree- 

holder and auction purchaser. 

57. Lessor and lessee. 

58. Miscellaneous. 

59. Persons represented in prior 
suits — Representative suits — 
Explanation VI. 

59a. Suits under O. 1 R. 8 and 
S. 91, Civil Procedure Code. 

60. Suits by or against shebaits 

and trustees. 

61. Suits by or against manager 

of a Hindu family. 

62. Suit by or against Karnavan 

of Malabar Tarwad. 

63. Suits by or against a Hindu 

widow. 

63a. Suits by Hindu reversioners. 

63b. Decree against one only of 
several legal representatives. 

64. Suits by or against adminis¬ 

trators. 

65. Suits by or against a benami- 

dar or agent. 

66 . Suits by or against joint con* 

tractors or wrong-doers. 

67. Miscellaneous. 

68 . Judgments in rem. 

69. Decree against minor. 

70. Litigation must be under the same title. 

71. Nature of title derived from party. 

See Note 49. 

72. Identity of subject-matter and cause 

of action. 
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73. The Court trying the former suit must 
have been competent to try such subse¬ 
quent suit or the suit in which such issue 
has been subsequently raised. 

74. “Court,” meaning of. 

75. Where Court deciding former suit is 

one of exclusive jurisdiction. 

76. Exclusive jurisdiction of Rev¬ 

enue and Civil Courts. 

77. Concurrent jurisdiction of Rev¬ 

enue, Rent and Settlement 
' Courts and Civil Courts. 

78. Court deciding former suit must be 
a Court of concurrent jurisdiction 
both as regards pecuniary value 
and as regards subject-matter. 

79. Pecuniary jurisdiction, nature 
of. 

80 . Bona fide valuation of plaint 

determines jurisdiction. 

81. It is not determined by the 

amount of demand or of 
the transaction from which 
the claim has arisen. 

82. When the first Court is an 

inferior Court and the 
second Court a superior 
Court. 

83. Jurisdiction as regards subject- 

matter. 

84. Jurisdiction of a special nature. 

85. Proceedings under the Land 

Acquisition Act. See 
Note 28. 

86. Proceedings under the Com¬ 

panies Act. See Note 28. 

87. Administration proceedings. 

See Note 28. 



88. Proceedings under the Dek- 
khan Agriculturists’Relief 
Act. See Note 84. 


89. Proceedings under the 
Probate and Administra¬ 
tion Act (now the Indian 
Succession Act). See 
Note 28. 


90. ProceedingsundertheOaths 

Act. See Note 28. 

91. Proceedings underthe Small 

Cause Courts Act. See 
Notes 75 and 83. 

92. Proceedings under the 

Insolvency Acts. See 
Note 28. 

93. The Court must have been able to 
try the whole suit and not merely 
the issue. See Note 73. 

94. The competency must be of the 
trial Court in the former suit 
and not that of the Appellate 
Court therefrom. 


95. The Court does not cease to 

be competent if the inability to 
try arises, not from incompe¬ 
tence, but from the existence 
of another Court with pre¬ 
ferential jurisdiction. 

96. The fact that appeals lie or do 

not lie to different Courts does 
not affect competency — Ex¬ 
planation II. 

97. The competency must have 

existed at the date of the 
former suit. 

98. Fraud, if affects competency_ 

Judgment obtained by fraud 
or collusion. 

99. Criminal and Civil Courts. 

100. The matter must have been heard and 
finally decided. 

101. No matter left undecided can be 
deemed to have been decided. 

102. Reservation of liberty to bring 

a fresh suit on an issue. See 
Note 101. 

103. Issues omitted or refused to be 

decided. 

104. Decision must have been on 

merits. 

105. Decision on preliminary or 

technical points. 

106. Dismissal for non-prosecution 

or for default to do anything 
ordered by the Court to be 
done. 

107. Plea of set-off. 


108. Decision must have been necessary 

for the determination of the suit_ 

General. 

109. Plaintiff’s suit wholly dismissed 

— Adverse finding against 
defendant. 

110. Suit wholly decreed — Adverse 

finding against plaintiff. 

111. Finality of appealable decisions. 

112. Finality of provisional orders. 

113. Finality of conditional decrees. 

114. Consent decrees. 

115. Declaratory decrees. 

116. Finality of decrees in redemption 

suits. 

117. Decision need not have been em¬ 

bodied in the decree. 


118. Decision need not be express 

may be implied. 

119. How to determine what issues 

decided — General. 

120. Reference to judgment. 

121. Reference to pleadings 

Note 119. 6 * 


but 

were 


See 
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122. Extrinsic evidence. 

123. Relief claimed but not granted_ 

Explanation V—General. 

124. Relief claimed must have been 

substantive and not auxiliary. 

125. Relief must have been one 

which the Court was bound to 
grant and not one which it has 
discretion to grant or refuse. 


126. Effect of supersession of decree in 

appeal or otherwise. 

127. Judgments not res judicata may be 

admissible in evidence. See Notes 2, 
41 and 68. 

128. Withdrawal of suit without permis¬ 

sion. 

129. Wrong decision on a question of res 
judicata — Revision. See Section 115, 
Note 13. 


See the Notes indicated for the following topics : 


NOTE to the Synopsis. 

Abatement. See Note 106. 

Agra Tenancy Act. See Note 58. 

Alternative findings. See Note 7. 

Alternative remedies—Election of oue is a bar. See 
Note 35. 

Applicability to appeals. See Notes 21, 29 and 30. 

Cause of action distinguished from matter directly 
and substantially in issue. See Notes 7,72 and 81. 

Claim cases. See Notes 23, 56 and 112. 

Compromise decree. See Notes 63 and 114. 

Conflicting decrees—Later to prevail. See Note 100, 

Decision by Court of incompetent jurisdiction— 
Effect. See Note 73. 

Decision of liquidating Court. See Notes 28 and 67. 

Decree incapnble of execution. See Note 23. 

Decree for possession — Conditional on payment of 
dower. See Note 113. 

Decree not based on finding. See Notes 7 and 108. 

Decree for restitution of conjugal rights. See Note 36. 

Decree without judgment — If res judicata. See 
Note 2. 

Dismissal as barred by limitation. See Notes 23 
and 124. 

Dismissal for want of evidence. Sec Note 101. 

Dismissal for want of jurisdiction. See Note 73. 

Dismissal of an application under O. 21 R. 2. See 
Note 23. 

Effect of statute passed after former suit. Sec 
Note 70. 

Erroneous decision. Sec Notes 2, 9 and 11. 

Estoppel against statute. See Notes 4 and 11. 

Explanation IV and O. 2 R.2. See Notes 2 and 33. 

Eormer decision regarding validity of document. 
See Note 7. 

Finding as to validity of kabuliyat, when res 
judicata. Sec Note 11. 


Findings for ascertaining costs only. See Note 7. 

Finding not material. See Notes 7,12, 13 and 108. 

Future interest. See Note 97. 

Future profits. See Notes 15 and 125. 

Income-tax proceedings. See Note 28. 

Issue decided as being necessary. See Note 7. 

Issue improperly raised. See Notes 7 and 108. 

Issue left open. See Note 101. 

Issue not expressly raised. See Note 7. 

Joinder of several causes of action to avoid bar. See 
Note 80. 

Jurisdiction question wrongly decided in prior suit. 
See Notes II and 73. 

Munsif. See Notes 78 and 72. 

Obiter dictum —If res judicata. See Note 12. 

Partition suit. See Notes 36, 37, 46 and 59. 

Partnership suit. See Note 105. 

Private right claimed iu common with others. See 
Note 59. 

Probate Court decisions. See Note 28. 

Pro forma defendant. See Notes 12 and 46. 

Relief not asked for. See Notes 12, 123 and 124. 

Res judicata apart from section. See Notes 2,3,20, 
22, 23, 24, 26, 27, 63 and 79. 

Same cause of action and distinct cause of action. 
See Notes 11 and 72. 

Setting aside decree on ground of fraud. See Note 98. 

Specific performance. See Note 40. 

Subject-matter different. See Notes 7, 72, 73, 78 
and 83. 

Subordinate Judge. See Note 82. 

Two grounds of attack. See Note 38. 

Waiver of plea of res judicata. See Note 6. 

Whether judgment or findings and groundsare res 
judicata. See Note 2. 

When plea may be talicn. See Note 6. 


1. Legislative changes. 

(1) Explanations I and II are new. 

(2) Explanation IV to S. 13 of the old Code has been omitted as being 

unnecessary and liable to lead to misconstruction. 

(3) Explanation VI to S. 13 of the old Code has been removed from this 

section and re-enacted aa 8. 14 of the present Code. 

(i) The expression "public right" in the present Explanation VI is new and 
has been added in view of the provisions of S. 91 newly added. 
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2. Scope, object and principle of the section. — This section embodies 
the doctrine of res judicata or the rule of conclusiveness of judgments, as to the points 
decided, in every subsequent suit between the same parties. 1 It is aimed at superfluous 
suits 2 and is really one of convenience and rest and not of absolute justice. 3 It is based 

partly on the maxim of Roman Jurisprudence Interest reipublicce utsit finis litium _ 

it concerns the state that there be an end to law suits—and partly on the maxim Nemo 
debet bis vexari pro una et eadem causa —no man should be vexed twice over for 
the same cause. 4 As was observed by Sir Lawrence Jenkins in Sheoparsad Singh v. 

Ramnandan Prasad Singh? “the rule.while founded on ancient precedent, is 

dictated by a wisdom which is for all time.” But for this rule there would be no end to 
litigation and no security for any person : the rights of persons would be involved in 
endless confusion and great injustice done under cover of the law. 6 The rule is intended 
not only to prevent a new decision but also to prevent a new investigation so that the 
same person cannot be harassed again and again in various proceedings upon the same 
question. 7 

This section as well as the corresponding sections of the former Codes were not 
introducing any new law in this country but were only putting into the form of a Code 
that which was the general doctrine of res judicata at the time. 9 

The general principles of res judicata do not, however, qualify in any way the 
provisions of s. 11 . J When a case falls within the terms of the section it is that section 
that must be applied and not any general principles of res judicata. 10 Nor can the section 
itself bo extended to cases not strictly covered by it. 11 

Stated in a simple form, where there has been an executable judgment between 
the parties, the rule of res judicata will prevent a fresh suit between them for the same 
relief. 12 The bar is not merely confined to the judgment but extends to all facts involved 


Section 11 — Note 2 

1. ('43) 30 AIR 1943 Cal 76 (84) :ILR (1942) 2 
Cal 299 (DB). (A judicial decision is conclusive 
evidence inter partes of the tbe matter decided.) 

[See (’02) 24 All 138 (141).) 

2. (’06) 16 Mad L Jour 526 (528). 

(’89) 11 All 148 (162) (FB). 

(’83) 7 Bom 467 (470) (SB). 

3. (’10) 5 Ind Cus 198 (199) : 37 Cal 197 (DB). 

4. (’12) 6 Low Bur Rul 93 (97) (DB). 

(’02) 24 All 112 (115, 116) (DB). 

(’10) 8 Ind Cas 9 (11, 16) (All). 

(’16) 3 AIR 1916 Mad 157 (161) (DB). 

(’25) 12 AI11 1925 Oudh 118 (119). 

(’05) 8 Oudh Cas 389 (390) (DB). 

(’22) 9 AIR 1922 Bat 44 (46) : 1 Pat 90 (l-’B). 

ISee (’26) 13 AIR 1926 Cal 650 (651).) 

5. (’16) 3 AIR 1916 P C 78 (80) : 43 Cal 694 : 43 
Ind App 91 (PC). 

6. (1572-1616) 6 Co Rep 7a (9a) : 77 J5 R 263 
(266), Ferrer’s case. (Quoted in A I R 1916 P C 
78 : 43 Cul C94 : 43 Ind App 91 (PC) ) 

7- (’42) 29 AIR 1942 All 302 (305) (DB). 

8. (’03) 26 Mad 760 (770) (DB). 

(’78)3 Bom 3 (6) (DB). 

+ (’93) 20 Cal 79 (86) (PC). 

(’85) 11 Cal 301 (309) : 12 Ind App 23 (PC). 

(’71) 15 Bulb W It 30 (31) (PC). 

9. t (’26) 13 AIR 1926 Cal 5G8 (573, 574) (DB). 

( 33)20 AIR 1933 Lab G14(614). (General principles 
cannot override express provisions of this section.) 


10. (’41) 28 AIR 1941 Cal 104 (105). (Where S. 11 
is applicable, its provisions cannot be overridden by 
reference to general principles—Hence tbo general 
principles cannot be invoked where tbe Court which 
tried the first suit bad no jurisdiction to try the 
second suit.) 

(’29) 117 Ind Cas 68 (69) (DB) (Lab.) 

(’02) 24 All 112 (118) (DB). 

(’26) 13 AIR 1926 Cal 5G8 (573) (DB). 

(’38) 25 AIR 1938 Lab 811 (812) : I L It (1939) 
Lab 183. 

(’26) 13 AIR 1926 Lab 670 (G71) (DB). 

(’28) 15 AIR 1928 Mad 840 (845) (DB). 

Also see Note 3. 

11. (’07) 1907 Pirn Re No. 57, p. 238 (FB). 

(’03) 25 All 138 (141) (DB). 

12. (’25) 12 AIR 1925 P C 34 (35) : 52 Ind App 
79 : 52 Cal 314 (PC). 

(’84) 6 All 269 (274) : 11 Ind App 37 (PC). 

(’16) 3 AIR 1916 All 261 (264). 

(’01) 23 All 465 (466) (DB). 

(’91) 13 All 98 (100) (DB). 

(’8G) 1886 All W N 100 (100) (DB). 

(’84) 6 All 448 (449) (DB). 

(’70) 2 N W P II C It 382 (390) (DB) 

(’39) 26 AIR 1939 Bom 261 (264) (DB) 

(’80) 4 Bom 247 (252, 253) (DB). 

* (’23) 10 AIR 1923 Cal 252 (255) (DB) 

(’22) 9 AIR 1922 Cal 73 (74, 75) (DB) 

(’06) 33 Cul 679 (681) (DB). 

(’"4) 1 Cal 144 (146) : 2 Ind App 283 (PC). 
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m it as necessary steps or groundwork for the decision: in other words, a judgment 
operates as a bar as regards all findings which are essential to sustain the judgment. 13 
And it is really the ground of the decision that operates as res judicata , 14 so that if there 
is merely a decree without a judgment it will not operate as res judicata™ It is the 
substantial effect of previous decisions that must be considered. 16 So, where a decree is 
passed on the footing of facts admitted, res judicata extends not merely to the actual 
decision in the case but to the common facts admitted by both the parties and made the 
foundation of the decree. 17 The section does not create any right or interest in property 
but only operates as a personal bar. 18 Nor does the section compel the Court trying the 
later case to hold that the previous decision is correct. 19 In fact, an erroneous decision 
^ill be as much res judicata as a correct decision. 20 The rule merely estops the parties 


CG8) 10 Sutb W R 396 (397) (DB). 

V14) 1 AIR 1914 Lah 24 (26): 1914 Pun Re No. 12. 
(’71) 1871 Pun Re No. 48. 

(’18) 5 AIR 1918 Mad 1159 (1161, 1162) (DB). 
(’33) 20 AIR 1933 Oudh 104 (107) (DB). 

(’29) 16 AIR 1929 Oudh 172 (178) : 4 Luck 603 
(FB). 

(’27) 14 AIR 1927 Oudh 60 (62). 

[Sec also (’35) 22 AIR 1935 PesU 150 (151). 
(Matter which is res judicata cannot be agitated 
afresh merely by reason of suggestion in judgment 
that party may bring another suit.)] 

[But see (’40) 45 Cal W N 420 (426). (It is not 
essential that the first decree must be executable 
in order that it may operate as res judicata.)] 
Also see Section 47 Note 2. 

13. (’40) 27 AIR 1940 P C 116 (123) : 67 Ind App 
251 : ILR (1940) Kar P C 251 : ILR (1940) Lah 
•193 (PC). (Suit by mutawalli for possession of 
mosque for purposes of wakf dismissed on the 
ground of adverse possession—Demolition of mosque 
— Subsequent suit for declaration that building is 
mosque and for mandatory injunction for restora¬ 
tion of building is barred bv res judicata. AIR 
1938 Lab 369 (FB) aflirmed.) 

* (’24) 11 AIR 1921 Cal 600 1605) (DB). 

(’26) 13 AIR 1926 Cal 1003 (1001. 1005) (DB). 

( 32) 19 AIR 1932 Cal 385 (387) (DB). 
t (’10) 6 Ind Cas 554 (558) (DB) (Cal). 

( 09) 1 Ind Cas 808 (810) (Cal.) 
f (’07) G Cal L Jour 621 (630) (DB). 

( 97) 24 Cal 900 (902, 907) (DB). 

C05) 15 Mad L Jour 7 (9) (D15). 

CM) 1 AIR 1914 Nag 58 (59, 60) : 10 Nag L R 28. 

(lies judicata applied to orders.) 

( 37) 24 A I 11 1937 Rang 214 (218): 11 Rang 652 
(DB). 

(*35) 22 AIR 1935 Rang 118 (119). 

(But see (’21) 11 AIR 1921 All 927 (928).] 

Sec also Notes 7 and 108. 

14. ('30) 17 AIR 1930 Mad 171 (473). 

(’25) 12 AIR 1925 Oudh 303 (301): 28 Oudh Cas 2. 

<’25) 12 AIR 1925 Cal 530 (531) (DB). 

COG) 29 Mad 12 (13, 44) (DB). 

(’25) 12 AIR 1925 Oudh 390 (391):29 Oudh Cas 93. 

15. (’25) 12 AIR 1925 Cal 1116 (1118). 

16. (’33) 20 AIR 1933 Cal 222 (230) (DB). 

17. (’12) 29 AIR 19 12 Oudh 351 (35G) (DB). (Suit 
by reversioners contesting sale deed executed by two 
widows A and Ji — Both parlies treating A alone 
ns having title as Hindu widow in property sold 


— No plea based on title of B raised—Subsequent 
suit for possession of property on death of widow 
—Defence based on title of B as co-vendor, held 
barred.) 

(’32) 19 AIR 1932 Mad 519 (521) (DB). 

[Sec also (’36) 63 Cal 550 (558). (Consent decree.)] 

18. (’21) 8 AIR 1921 Mad 306 (308) : 44 Mad 514 
<DB). 

19. (’ll) 9 Ind Cas 696 (687) (DB) (Mad). 

20. (’43) 22 Pat 220 (253) (DB). 

(’48) 76 Cal L Jouc 183 (188) (DB). (Correctness or 
otherwise of a judicial decision has no bearing 
upon the question whether or not it operates as 
res judicata.) 

(’41) 28 AIR 1941 Mad 861 (862). 

(’26) 13 AIR 1926 Nag 476 (478). 

(’34) 21 AIR 1934 Cal 282 (283) : 61 Cal 234 (DB). 
(’31) 18 AIR 1931 All 425 (426) (DB). 

(’27) 14 AIR 1927 All 206 (207). 

(’15 2 AIR 1915 All 400 (401): 37 All 535 (539) (DB). 
(’02 24 All 138(141) (DB). 

(’99 21 All 505 (513, 514) : 26 Ind App 175 (PC). 
(The question is not whether that judgment was 
right but whether it did or did not finally decide 
the matter in issue.) 

(’89) 11 All 187 (190) (FB). 

f (’36) 23 AIR 1936 Bom 402 (404) : 60 Bom 1003 
(DB). (Decision is res judicata us between parties, 
though it has been overruled.) 

(’32) 19 AIR 1932 Bom 257 (259) (DB). 

(’30) 17 A I R 1930 Bom 135 (138) : 53 Bom 676 
(DB). 

* (’28) 15 AIB 1928 Cal 717 (718) (DB). 

(’25) 12 AIR 1925 Cal 187 (189) (DB). (A judgment 
of a competent Court cannot be assailed in subse¬ 
quent suit on ground of mistake.) 

(’23) 10 AIR 1923 Cal 629 (630) (DB). (Subsequent 
change in the view of law taken in prior decision 
will not take away its effect.) 

(’15) 2 AIR 1915 Cal 629 (G31) (DB). 

(’37) 24 Allt 1937 Lab 649 (651). (Where a deci¬ 
sion between the parties was considered by the 
Court and declared not to bo res judicata the 
latter decision, even if erroneous in law, operates 
us res judicata.) 

(’26) 13 AIR 1920 Lah 24 (25). (A wrong order is 
final unless set aside in accordance with law.) 

(’79) 1879 Pun Re No. 45, p. 123 (124). (Prior suit 
for possession—Occupancy rights set up by defen¬ 
dants_Defendants referred to separate suit— lies 

judicata.) 
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from proving that it is not correct. 21 

The doctrine of res judicata is different from the rule laid down in O. 2 R. 2 of 
the Code in that, firstly , the former refers to the plaintiff’s duty to bring forward all the 
grounds of attack in support of his claim while the latter only requires the plaintiffs to 
claim all reliefs flowing from the same cause of action, 22 and secondly, the former rule 
refers to both parties and precludes a suit as well as a defence, while the latter refers 
only to the plaintiff. 23 The rule of res judicata differs from the rule in S. 47 in that 
the former bars the trial of an issue which was, or which might and ought to have 
been, raised and decided in a previous suit, while S. 47 bars a suit for the determination 
of certain questions specified therein but not the trial of an issue involved in those 
questions. 24 The rule of res judicata differs also from S. 10 in that, firstly, S. 10 bars 
the trial of a suit while S. 11 bars the trial of both the suit and of the issue involved in 
the suit 25 and secondly, S. 10 relates to matters sub judice while S. 11 relates to matters 
which have passed into rem judicatum 2ii 


The term res judicata is used in different senses in England and in India. What 
the English lawyers call res judicata, namely, the rule which prevents a party from 
suing again on the same cause of action is dealt with in India by O. 2, R. 2 (2) whereas 
what is known as res judicata in India is dealt with in England under the branch of 
law of estoppel by record which relates to judgments inter partes. But though the classi¬ 
fication is different, the content and form are essentially the same, and the consequences 
which follow are the same. The limitations of the doctrine are as strict in England as 
they are here. It is not any and every expression of opinion in a judgment which gives 
rise to the estoppel, nor can the actual decision be carried further than the circumstances 
warrant. The decision must be a final one : the matter must have been distinctly put in 
issue; and then only the precise point which was so put in issue and solemnly found 
against a party is deemed to have been finally decided for this rule. This is so in India 
as well under this section. Again, under both systems the doctrine of conclusiveness of 
judgment applies to all matters which existed at the time.of giving of judgment and 
which the party had an opportunity of bringing before the Court. But if thero be matter 
subsequent which could not be brought before the Court at the time, the party is not 
precluded from raising it. 27 


The section must bo construed as it stands 28 but, as in the case of all legislative 
enactments, if possible, so as to avoid an anomalous result. 20 In interpreting the language 
of the section, the fundamental principles of the rule to which the section gives expression 
must not be ignored unless the words of the statute clearly contradict those principles. 30 


t (’37) 24 AIR 1937 Mad 254 (257) : ILR (1937) 
Mad 364 (FB). (Interpretation of statute held to 
be erroneous in later decisions — Still it is res 
judicata between the parties.) 

(’23) 10 A I It 1923 Mad 545 (550) (DB). (Wrong 
decision on a mistake of fact.) 

(’21) 8 AIR 1921 Mad 315 (317) (DB). 

(’20) 7 A I R 1920 Oudh 302 (304) : 23 Oudh Cas 
269 (DB). 

(’39) 26 AIR 1939 Pat 230 (231): 18 Pat 378 (DB). 
+ (’30) 17 AIR 1930 Pat 585 (587):9 Pat 674 (DB). 
(’30) 17 AIR 1930 Pat 71 (74) (DB). 

(’24) 11 AIR 1924 Pat 362 (3G6) (DB). (Accepting 
a decision under protest does not prevent its being 
res judicata.) 

<’30) 17 AIR 1930 Rang 294 (295). 

21. (’ll) 9 Ind Cas 686 (687) (DB) (Mad). 


(’25) 12 AIR 1925 Cal 785 (787. 788) (DB). 

2 2. See (’23) 10 AIR 1923 Mad 257 (260) : 46 Mad 
135. 

23. See (’21) 8 AIR 1921 P C 231 (233) (PC). 

24. (’97) 24 Cal 355 (357) (DB). 

25. (’41) 45 Cal W N 420 (425). 

* (’29) 16 AIR 1929 Oudh 341 (345): 4 Luck 573. 

* (’89) 11 All 148 (154). 

26. + (’89) 11 All 148 (154) (SB). 

27. (’40) 27 AIR 1910 Nag 163 (163) : ILR (1941) 
Nag 513 (DB). 

28. | (’04) 6 Bom L R 98 (103) (DB). 

29. (’85) 9 Bom 75 (81) (DB). 

30. * (’86) 8 All 324 (334) (DB). 

(’89) 11 All 148 (153, 154). 

8- (’27) 14 AIR 1927 Lab 289 (294) : 8 Lali 384 
(FB). 
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n that tbe doctrine is m no way opposed to the spirit of the law as 

IndiT ,7 , Hmd “ and Mohamedan commentators, its application by the Courts in 
India should be influenced by no technical considerations of form, but by matter of 
substance within the limits allowed by law. 81 


he bar of res judicata is reciprocal and mutual to the parties in the later 

action . a judgment is conclusive upon both the parties and not merely as against the 

person who is defeated m the suit : in other words, a party will be concluded against 

his contention by a former judgment if he could have used it as a protection, had the 

judgment been the other way : and a person can claim the benefit of a judgment as an 

estoppel upon his adversary, if be would have been prejudiced by a contrary decision of 

the case. Thus, a suit was brought by the adopted son of a Hindu widow, for possession 

against an alienee from the widow. The suit was dismissed on tbe ground that the 

alienation would be valid during the lifetime of the widow. A second suit for possession 

was brought after the death of the widow. It was held that the alienee could not plead 

that tiie cause of action had arisen during tbe lifetime of the widow and that the suit 
was barred by limitation. 88 


This section docs not deal with the question of jurisdiction as it does not affect 

t ie cogni..ability of suits but only bars their trial? x A decision, although, it may not be 

ics judicata, may still be a binding precedent. 3 ^ A judgment inter partes may also be 

ac mitfced in evidence in a subsequent suit between the same parties, where the existence 

<>f such judgment is relevant under the provisions of the Evidence Act. 30 See also the 
undermentioned case. 37 


3. Section is not exhaustive. — Section ll is not exhaustive of the general 
doctrine of res judicata} Tbe principle of conclusiveness of judgments is much wider 
t han the terms of the section 2 and remains apart from the provisions of the Code. 3 Where 


31. (’1G) 3 AIR 191G P C 78 (81): 13 Cal G94 : 43 
Ind App 91 (PC). 

* (’30)17 AIR 1930 1>C 22(23):57 Ind App 24 (PC). 

( 31) 18 AIR 1931 Rom 507 (508) (DB). 

(13) 37 Bom 224 (230, 231) (DB). 

C13) 20 Ind Cas 700 (700) (DB) (Cal). 

I But sec t (’07) 1907 Pun Re No. 57, p. 238(252).] 

32. (’07) G Cal Ij Jour 621 (628). 

33. f (’36) 23 AIR 193G Bom 402 (104) : GO Bom 
1008 (DB). 

34. (’21) 8 AIR 1921 Mad 306 (309) : 41 Mad 514 
(DB). 

35. (’39) 2G AIR 1939 Cal 192 (196) (DB). 

36. (’38) 173 Ind Cas 147 (418) (PC). 

(’30) 23 AIK 1936 Oudli 189 (191). (Certain issue 
decided against successful party in prior suit — 
Such issue arising between same parties in subse¬ 
quent suit — Binding though not res judicata still 
throws heavy onus on such party in subsequent 
suit to prove that finding in prior suit is wrong 
—Judgment in prior suit is udmissible ) 

37. (’38) 25 AIR 1938 Cal 34 (35) : ILIt (1937) 1 
Cal 400 (I>B). (Construction of will—Decision by 
High Court — Same matter cannot again be raised in 
same High Court in subsequent suit though parties 
are different.) 

Note 3 

1. (’12)29 AIR 1912 Nag 107 (108) : ILR (1942) 
Nag 779. 

(’41) 28 AIR 1911 Nag 346 (350) (DB). 

(’ll) 28 AIR 1911 Cal 104 (105). 


(’40) 27 AIR 1940 Mad 957 (958). 
f (’32) 19 AIR 1932 P C 161 (164) : 10 Rang 322: 
59 Ind App 247 (PC). 

(’13) 19 Ind Cas 656 (658) : 36 Mad 141. 

* (’31) 18 AIR 1931 P C 114 (117): 53 All 103 : 
58 Ind App 158 (PC). 

(’37) 24 AIR 1937 All 251 (253) (DB). 

(’24) 11 AIR 1924 All 815 (816). 

(’94) 1G All 464 (472) (DB). * 

* (’84) 6 All 269 (274) : 11 Ind App 37 (PC). 

(’31) 18 AIR 1931 Bom 507 (508) (DB). 

(’08) 32 Bom 391 (393) (DB). 

(’94) 19 Bom 821 (826) (DB). 

(’82) 6 Bom 703 (715). 

(’39) 2G AIR 1939 Cal 169 (174) : I L R (1938) 2 
Cal 418 (DB). 

(’30) 17 AIR 1930 Cal 5 (8) : 56 Cal 639. 

(’24) 11 AIR 1924 Cal COO (605) (DB). 

(’38) 25 AIR 1938 Lab 571 (574) (DB). 

(’30) 17 AIR 1930 Lab 487 (488). 

(’29) 16 AIR 1929 Luh 781 (782) (DB). 

(’26) 13 AIR 1926 Lab 6U3 (604) : 8 Lab 15 (DB). 
(’92) 15 Mad 111 (119). 

(’25) 12 AIR 1925 Oudb 118 (119). 

(’26) 13 AIR 1926 Sind 236 (237) : 21 Sind LR23. 

2. (’41) 28 AIR 1941 Cal 104 (105). (Section 11 
deals with some of tbe circumstances under which 
a previous decision will operate as res judicata.) 

(’28) 15 AIR 1928 Oudb 359(361):3 Luck 487 (DB). 

3. * (’21) 8 AIR 1921 P C 11 (13) : 48 Cal 499 : 
48 Ind App 187 (PC). 
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circumstances other than those provided for in this section exist, tho principle underlying 
the rule of res judicata may be invoked in a proper case without recourse to the provisions 
of this section. 4 Therefore, recourse may properly be had to the decisions of the English 
Courts, for the purpose of ascertaining the general principles governing tho application of 
the doctrine. 6 But the section is exhaustive in respect of all cases which fall within its 
terms and in such cases the Court cannot travel outside the section and apply the general 
principles of law. G The following are some of the classes of cases which do not fall within 
the terms of the section and to which the general doctrine of res judicata will be 
applicable : 

J 

(1) A previous order in a proceeding finally adjudicating a matter cannot be 
canvassed by the parties thereto in subsequent stages of the same proceeding? 

(2) A final order in a previous proceeding, not a suit, will bar a subsequent 
suit between the same parties on the same matter. 8 

(3) An order in an execution proceeding will be binding in subsequent execution 
proceedings. 9 

For a fuller discussion of the matter, see Notes 22 to 32. The general principles of 
res judicata cannot be used in such a way as to practically render the provisions of S. 11 
nugatory. 10 


(’34) 21 Allt 1031 Cal 430 (432) : G1 Cal 1 (DB). 
(’31) 18 AIR 1931 Bom 507 (508) (DB). 

(’24) 11 AIR 1924 Mad 578 (580) DB). 

(’25) 12 AIR 1925 Oudh 118 (119). 

4. (’42) 29 AIR 1942 All 19 (35) : ILR (1942) All 
45 (FB). 

(’41) 28 AIR 1941 Mad 8C1 (862). 

(’41) 28 AIR 1941 Cal 104 (105). 

(*40) 27 AIR 1940 Cal 225 (226). (The plea of res 
judicata may successfully be raised in circum¬ 
stances which do not fall within the purview of the 
section.) 

5. (’32) 19 AIR 1932 P C 161 (1G4):10 Rang 322: 
59 Ind App 247 (PC). 

6. (’40) 45 Cal \V N 420 (425). 

(’41) 28 AIR 1941 Cal 104 (106). 

* (’02) 29 Cal 707 (710) : 29 Ind App 19G (PC). 
(’28) 15 AIR 1928 Mad 840 (845) (DB). 

(’33) 20 AIR 1933 Lah 646 (647): 14 Lah 437 (DB). 
(•35) 22 AIR 1935 Cal 792 (798) (DB). 

(’25) 12 AIR 1925 Cal 1046 (1046, 1047). 

(’33) 20 AIR 1933 Lah 551 (552):14Lah 369 (DB). 
(’26) 13 AIR 1926 Lah 670 (671) (DB). 

(’29) 117 Ind Cas 68 (69) (Lah). 

(’28) 108 Ind Cas 623 (624) (Lah). 

(’34) 21 AIR 1934 Sind 112 (113). 

Also soe Note 2. 

7. (’40) 27 AIR 1910 Mad 957 (958). (Issue in pro¬ 
ceeding decided by final order—Power of succeed¬ 
ing Judge to reopen issue in same proceeding at 
later staye.) 

(’24) 11 AIR 1924 Mad 406 (410, 411). 

* l’21) 8 AIR 1921 P C 11 (12, 13) : 48 Cal 199 : 
48 Ind App 187 (TC). 

(’25) 12 AIR 1925 All 503 (501) : 47 All 637 (FB). 
(’17) 4 AIR 1917 All 144 (145) (DB). 

* (’84) 6 All 269 (274) : 11 Ind App 37 (1»C). 

(’81) 3 All 755 (757) (DI3). 

(1864) 1 Bom II C R 173 (170). 

(’06) 10 Cal W N 529 (532) (DB). (Review—Appli¬ 
cation for, on the ground that vakil was not autho¬ 


rised—Dismissal—Fresh suit for same purpose is 
barred.) 

(’30) 17 AIR 1930 Lah 836 (837):11 Lah 470 (DB). 
(’26) 13 AIR 1926 Lah 37 (38) (DB). 

+ (’25) 12 AIR 1925 Lah 507 (508). 

(’10) 8 Ind Cas 779 (779) (Lab). 

(’29) 16 AIR 1929 Mad 404 (406) (DB). 

(’21) 62 Ind Cas 703 (704, (DB) (Mad). 

(’26) 13 AIR 1920 Oudh 420 (422) (DB). 

(’36) 23 AIR 1936 Pat 447 (449). 

8. (’40) 27 AIR 1910 Bom 284 (285) : ILR (1940) 
Bom 519. (Sale in execution—Review application 
to set aside sale decided by Court of competent 
jurisdiction against plaintiff—Decision held operat¬ 
ed as res judicata between parties.) 

(’26) 13 AIR 1926 All 439 (439) : 48 All 422 (DB). 

(Previous decision under O. 22, R. 5.) 

(’22) 9 AIR 1922 P C 80 (81) : 45 Mad 320 : 49 
Ind App 129 (P C). 

(’25) 12 AIR 1935 All 503 (504) : 47 All 637 (FB). 
(’24) 11 AIR 1924 All 225 (227) : 10 All 32 (DB). 

(Previous application under O. 34, R 6 ) 

(’07) 29 All 608 (012) (DB). (Dismissal of applica¬ 
tion under O. 9, R. 13, bars subsequent suit to set 
aside decree apart from proof of fraud.) 

(’30) 17 AIR 1930 Bom 431 (433) : 54 Bom 696 
(DB). (Award and decree passed—Subsequent suit 
impeaching validity of reference.) 

(07) 9 Bom Lit 259 (263, 264) (DB). (Previous deci- 
siou in proceeding under S. 525 of the old Code.) 
(’17) 4 AIR 1917 Nag 127 (128): 14 Nag LR 25 (26) 
(’24) 11 AIR 1924 Pat 769 (770) (DB). (Dismissal 
of application under O. 9, R. 13, bars subsequent 
suit to set aside decree apart from proof of fraud ) 
(’24) 11 AIR 1921 Pat 238 (239) : 2 Pal 833 (DBl. 
(Do.) 

[See (’10) 5 Ind Cas 198 (200) : 37 Cal 197.1 

9. See Note 23. 

10. ('41) -*S All! 1011 Cal 101 (100). (General 
principles cannot be invoked where Court which 
tried first suit had no jurisdiction to try the next.) 
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4. Distinction between res judicata and estoppel. — The doctrine of res 
judicata really differs in essential particulars from the doctrine of estoppel, though the 
former is very often treated as a branch of the law of estoppel. 1 Firstly , the doctrine of 
res judicata results from a decision of the Court while estoppel results from the acts of 
parties themselves. Secondly , the rule of res judicata proceeds, as has been seen already 
in Note 2, on grounds of public policy , viz., that there should be an end to litigation, 
while the rule of estoppel proceeds upon the doctrine of equity that he who, by his 
conduct, has induced another to alter his position to his disadvantage, cannot turn round 
and take advantage of such alteration of the other’s position. 3 Thirdly, the rule of res 
judicata prohibits an inquiry in limine and ousts the jurisdiction of the Court to try the 
case while an estoppel is only a rule of evidence . 3 Lastly, the theory of res judicata is to 
presume conclusively the truth of the former decision while the rule of estoppel prevents 
a person from setting up what he calls the truth. 4 

The above relates to estoppel by conduct. Under English law there is what is known 
as estoppel by record. This corresponds to the rule contained in this section, while what 
is known as res judicata in English law is embodied in o. 2 R. 2. (See Note 2.) 

5. Essentials of res judicata. — The essentials for the applicability of the 
general principles of res judicata are well brought out in the following observations of 
Sir William DeGrey in the leading case of the Duchess of Kingstone x : 

“From the variety of cases relative to judgment beiug given in evidence in civil suits, 
these two deductions seem to follow as generally true: first that a judgment of a Court of concurrent 
jurisdiction, directly speaking on the point, is, as a plea, a bar, or as evidence, conclusive, between the 
same parties, upon the same matter, directly in question in another Court; secondly, that the judgment of 
a Court of exclusive jurisdiction, directly on the point, is, in like manner, conclusive upon the same matter, 
between the same parties, coming incidentally in question in another Court, for a different purpose. But 
neither the judgment of a Court of concurrent or exclusive jurisdiction is evidence of any matter which 
came collaterally in question, though within their jurisdiction, nor of any matter incidentally cognizable, 
nor of any matter to be inferred by argument from the judgment.” 

Thus, it is clear that it is essential that the former judgment must be — 

(l) that of a Court of competent jurisdiction , 

(•2) directly speaking upon the matter in question in the subsequent suit, and 
(3) between the same partiesr 

Otherwise even the general principles of res judicata will not apply. 3 
In order that section li may apply to any particular case, the following condi- 
i ions are necessary 4 : 

( 29) 10 AIR 1929 Lah 781 (782) (DB). 

Note 4 

1 f (’-12) 29 AIR 1942 Cal 92 (98) : lLll (1942) 1 
Cal 109 (1 >13). 

( 22) 9 AIR 1922 Rat 03 (65) : 1 Pat 174 (DB). 

See however (’39) 20 AIR 1939 Pat 033 (036). 

(Res judical a is a form of estoppel — There 
can be no estoppel against statute — Recovery of 
amount prohibited by statute — Defendant can 
plead statute though plaintiff is entitled to re¬ 
cover under previous judgment.)] 

2. f (*42) 29 AIR 1942 Cal 92 (98) : ICR (1942) 1 
Cal 109 (DB). 

(’22) 9 AIR 1922 Pat 03 (05) : 1 Pat 174 (DB). 

I .See (’12) 30 Bom 214 (245).] 

3. f (’42) 29 AIR 1942 Cal 92 (98) : ILR (1942) 1 
Cal 109 (DB). 


Cll) 12 Ind Cas 535 (536) : 30 Bom 283. 
f (’SG) 8 All 324 (333) (DB). 

('30) 23 AIR 1930 Sind 99 (102) : 29 Sind L R 455 
(DB). 

4. (’42) 29 AIR 1942 Cal 92 (98) : ILR (1942) 1 
Cal 169 (DB). 

(’80) 8 All 324 (332, 333) (DB). 

Note 5 

1. 2 Smith’s Leading Cases, 11th Edition, p. 731 
(732). 

2. (’42) 29 AIR 1942 Nag 107 (108) : ILR (1942) 
Nag 779. 

3. (’28) 107 Ind Cas 149 (149) (DB) (Pat). 

(1864) 1 Suth W R 121 (122). 

4. f (-42) 29 AIR 1942 Cal 1 (15) : ILR (1941) 2 
Cal 434 (DB). 
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(1) The matter directly and substantially in issue in the subsequent suit must 

have been directly and substantially in issue in the former suit. 6 

( 2 ) The former suit must have been between the same parties or between 

parties under whom they or any of them claim. 0 

(3) Such parties must have been litigating under the same title in the former 

suit. 7 

(4) The Court trying the former suit must have been a Court competent to try 

the subsequent suit or the suit in which such issue is subsequently raised. 8 

(5) Such matter in issue in the subsequent suit must have been heard and 

finally decided in the first suit. 9 

To constitute res judicata it is, however, not necessary that the suit need be one 
which the plaintiff was bound to institute. The usefulness or otherwise of a suit is a 
question w’hich is entirely beside the point. 10 


6. Plea of res judicata. — As has already been seen in Note 3 above, the plea 
of res judicata is not confined to the provisions of S. ll of the Code but may be invoked 
under the general principles of law' in appropriate cases 1 and such a plea will prevail even 
w’here the result of giving effect to it will be to sanction what is illegal or prohibited by 
law’ : 2 if the legality of an act is a point in dispute, it can become res judicata : if it is 
abandoned or not put forward by a party, it w’ill be deemed to be decided against him. 9 
But the plea being one in restraint of the right of a litigant to have his case fully tried 
and determined, the plea must be clearly established and the judgment which is pleaded 
in bar strictly construed. 4 The party pleading it must show' from the record that the 
Court had found in his favour in another proceeding 6 and must produce all the relevant 
documents for that purpose. 0 The party who is sought to be affected by the bar of 
res judicata should have notice of the point w'hich is likely to be decided against him 
and should have an opportunity of putting forw’ard his contentions against such a plea. 7 
A suit cannot be said to be barred by res judicata on the face of the plaint unless all 
the conditions requisite are stated in the plaint itself. 8 

The plea of res judicata is not one of jurisdiction of the Court 9 but is one 


(’99) 3 Cal W N 517 (521) : 21 All 505:26 Ind App 
175 (PC). 

(1864) 1 Suth W R 121 (122). 

(’74) 21 Suth W R 109 (109) (DB). 

[See also ('33) 20 AIR 1933 Lak 531 (535, 536).] 

5. Sec Note 7. 

6. See Note 41. 

7. See Note 70. 

8. See Note 73. 

9. See Note 100. 

10. (’25) 12 AIR 1925 Lak 160 (162, 1G3) (DB). 

Note 6 

1. (’26) 13 AIR 1926 Lak 603 (604) : 8 Lab 15 
(DB). 

(’35) 22 AIR 1935 Cal 596 (602): 62 Cal 28 (DB). 
(Reversed on another point in AIR 1937 PC 256 : 
ILR (1938) 1 Cal 66 : 31 Sind LR 637 : 64 Ind 
App 302 (PC).) 

2. (’30) 17 AIR 1930 Bom 135 (138) : 53 Bom 
676 (DB). 

(See however (’39) 26 AIR 1939 Pat 63G (636). 
(lies judicata is a form of estoppel — There can 
be no estoppel against a statute.)] 

3. (’09) 33 Bom 479 (482) (DB). 


4. (T7) 4 AIR 1917 Mad 689 (6S9) (DB). 

5. (’17) 4 AIR 1917 Pat 50 (52) (DB). 

(’09) 6 All L Jour 527 (535, 536):2 Ind Cas5S7 (591). 

6. (T7) 4 AIR 1917 Pat 196 (198) (DB). 

(’20) 7 AIR 1920 P C 81 (83) : 47 Cal 662 : 47 
Ind App 11 (PC). 

7. (’41) 28 AIR 1941 Pat 83 (89) : 19 Put G69 
(DB). 

(’24) 11 Alll 1924 Mad 1 (5, 6) : 46 Mnd 768 (FB). 

(’36) 23 AIR 1936 PC 258 (259)(PC). (Party cannot 
raise plea in Appellate Court unless it has been 
raised in pleadings or issues.) 

[Sec also (’38) 25 AIR 193s Bom 23 (30). (An 
issue of res judicata is not only an issue of law, 
but also an issue of fact, and a party who failed 
to plead Ibis defence is not entitled to take advan¬ 
tage of evidence which happens to be on the 
record for a different purpose to establish such a 
claim.)] 

8. (T3) 1913 Pun L R No. 194, p. 666 : 18 Ind 
Cas 1007 (1007). 

9. + (’29) 16 AIR 1929 Cal 163 (164) (DB). 

(’17) 4 AIR 1917 Mad 950 (950) (DB). 

T See (’96) 20 Bom 86 (96).] 

[But see (’73) 1873 Bom P J 504 (504).] 
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which a party may waive. If a party does not raise the plea when he ought to have 
done so it will be deemed to have been directly and substantially in issue and will be 
deemed to have been hoard and finally decided against him or the party will be taken 
to have waived it. A party cannot be considered to have given up a plea of r<w 
judicata where all the facts and papers necessary for ascertaining the point were before 
the Court and the parties had admitted the fact of the previous suit. 12 Nor will a party 
be prevented from raising the plea before the Privy Council merely because it has not 
been pressed in the Courts below, if it was raised in the first Court and evidence was let 
in on the point. Even a party who has waived the plea in the lower Court may revive 
it m the appellate stage of the same case where the other party has appealed from the 
eciee. A wiong decision on the question of res judicata is a wrong exercise of 
jurisdiction but is not without jurisdiction. 14 mere, at the appellate stage of one suit, 
a former suit is decided, the plea of res judicata can be raised at that stage. 15 As to 

whether the plea can bo raised in second appeal, see Ss. 100 and ioi Note GO. See also 
the undermentioned decisions. 10 


7. Matter must be directly and substantially in issue. — This is the 
liist condition for the applicability of the rule of res judicata} The phraseology used 
in the Code of 1859 was as follows: — “The Civil Courts shall not take cognizance of 
any suit brought on a cause of action which shall have been heard/' etc. It was held 
by the Privy Council in Krishna Behari Roy v. Bunwari Ball Roy} that the expression 
cause of action cannot be taken in its literal sense and that, in any view, under the 
general law, when a material issue has been tried and determined between the same 
jiarties in a proper suit and in a competent Court, it cannot again be tried in another suit 
between them. The words “matter directly and substantially in issue” were thereafter 
introduced in s. 13 of the Code of 1877 and subsequently in the corresponding sections of 
the Codes of iss -2 and loos. 


In order that a matter decided in a previous suit may oi>erate as res judicata in 
a subsequent suit, it must be directly and substantially in issue therein. 3 If it is not in 


10. (’29) 10 AIR 1929 Cal 163 (164) (DR). 

(’17) 4 AIR 1917 Mad 950 (9 »0) (DR). 

( 35) 22 AIR 1935 All 645 (617). 

11. ('41) 28 AIR 1911 Cal 493 (494). 

(’29) 10 AIR 1929 Cal 103 (164). 

C33) 20 Alii 1933 Cal 09 (71) : 69 Cal 513. 

(’30) 23 AIR 1930 Cal 454 (455) (DR,. (Where in 
an appeal by the plaintiffs from a suit which has 
been dismissed although it is open to the defen¬ 
dants to support the order of dismissal on the 
ground of res judicata they do not do so and the 
suit is ronmuded to be heard on merits, they are 
precluded from raising the plea of res judicata 
subset] uently.) 

12. (*29) 10 AIR 1929 All 724 (725) (DR). 

13. (1H65) 3 Sutli W R (Act X) 146 (117) (DIJ). 
(•32) 19 AIR 1932 Rom 15 (18) (DB). 

{’33; 20 AIR 1933 Oudb 101 (100) (DB). 

14. (’85) 0 Rom 432 (431) (DR). 

{’35) 22 AIR 1935 Rang 158 (158). (Interlocutory 
order on question of res judicata — No revision lies.) 
Also see section 115 Note 13. 

15. (’ll) 28 AIR 1911 Mad 815 (816). 

(’29) 10 AIR 1929 Rut 173 (175, 170) : 8 Pat 107 
(DR). 

16. (’42) 29 AIR 1912 Cal 415 (-110) : ILR (1942) 

1 Cal 510. (Remand of suit by Appellate Court 


—Plea of res judicata (already considered) allowed 
to bo raised again in the hearing after remand.) 
(’38) 42 Cal W N 560 (562, 563, 565). (Mere obser¬ 
vation in the prior judgment that a party would 
bo prevouted from pleading res judicata on the 
basis of such judgment is no bar to the raising of 
the plea.) 

Note 7 

1. t C25) 12 AIR 1925 Cal 985 (988). 

( 01) 1 All L Jour 466 (4G7). 

2. (’75) 1 Cal 144 (146) : 2 Ind App 283 (PC). 

3. (’43) 30 AIR 1943 Sind 17 (22) : ILR (1942) 
Kar 306. (Held in this case that the matter was 
directly and substantially in issue.) 

(’40) 27 AIR 1910 Nag 163 (168) : ILR (194 1) 
Nag 513 (DR). 

(’20) 7 AIR 1920 Mad 216 (219) (DR). 

(’ll) 1 AIR 1914 Cal 896 (898) (DB). 

(’30) 130 Ind Cas 194 (196) (DR) (All). (Decision 
on an issue not unnecessary for decision.) 
f’15) 2 AIR 1915 All 205 (267) (DB). 

(’12) 10 All L Jour 106 (107). 

(’05) 27 All 37 (52. 53) : 32 Ind App 17 (PC). 

(’01) 23 All 465 (466) (DR). 

(’82) 4 All 65 (68) (DR). 

(’78) 1 All 560 (562) (DB). 

(’34) 21 AIR 1034 Rom 218 (251) (DR). 
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issue either directly or substantially, it will not be res judicata in the subsequent suit. 4 


t (’30) 17 AIR 1930 Bom 135 (137) : 53 Bom 676 
(DB). (Where in the prior suit the mortgagees were 
given a decree for possession on the ground of 
their title under a sale deed, subsequent suit for 
possession on the ground that the sale-deed was in¬ 
valid is barred.) 

(’24) 11 AIR 192-/ Bom 118 (119) (DB). 

(’13) 19 Ind Cfts 558 (560) : 37 Bom 224 (DB). 

(’99) 23 Bom 536 (538) (DB). 

(’35) 22 AIR 1935 Cal 725 (725) (DB). (Suit for 
enhancement of rent—Decision on question as to 
whether Transfer of Property Act or Bengal 
Tenancy Act applied to tenancy held operated as 
res judicata on such question in subsequent suit 
for possession.) 

(’35) 22 AIR 1935 Cal 256 (257). 

(’32) 19 AIR 1932 Cal 385 (336) (DB). (Previous 
suit for rent dismissed ; subsequent suit for assess¬ 
ment of rent barred.) 

(’31) 18 AIR 1931 Cal 397 (400) (DB). 

(’29) 16 AIR 1929 Cal 449 (449) (DB). (Suit for 
declaration of title and possession—Title found 
and declared but relief for possession refased— 
Second suit for possession—Question of title is res 
judicata.) 

*<’28) 10 AIR 1928 Cal 777 (781): 56 Cal 723(FB). 
(’28) 15 AIR 1928 Cal 459 (461) (DB). 
f (’26) 13 AIR 1926 Cal 80 (82) (DB). 

(’19) 6 AIR 1919 Cal 782 (795) (SB). 

+ (’15) 2 AIR 1915 Cal 629 (631) (DB). 

+ (’13) 16 Ind Cas 22 (24) (DB) (Cal). 

(’ll) 10 Ind Cas 382 (381) (DB) (Cal). 

(’07) 34 Cal 922 (925) (DB). 

(’05) 9 Cal W N 469 (472). 

(’96) 23 Cal 415 (418) (DB). 

(’88) 15 Cal 800 (807) : 15 Ind App 106 (PC). 

+ (’86) 12 Cal 484 (493) : 12 Ind App 188 (PC). 
(*84) 10 Cal 697 (700) (1>B). 

+ (*81) 6 Cal 715 (717) (DIJ). 

( 25) 12 Allt 1925 Bah 596 (597). (Suit by prin¬ 
cipal against agent relating to certain transaction 
decided—Cross suit by agent in respect of the 
same matter is barred.) 

(’24) 11 AIR 1924 Lab 702 (706) (DB). (Suit on 
pronote for interest due on mortgage—Validity of 
mortgage is directly and substantially in issue 
and finding thereon operates as res judicata.) 
(’15) 2 AIR 1915 Lah 92 (93) (DB). 

(’14) 1 AIR 1914 Lah 24 (26): 1914 Pun Re No. 
l'J (Puisne mortgagee's suit against prior 

mortgagee for redemption and against mortgagor 
for possession — Subsequent suit for possession 
against mortgagor alone ) 

(’12) 17 Ind Cas 365 (366) (Lah). 

(’09) 1 Ind Cas 1017 (1018) (DB) (Lah). 

(’89) 1889 Pun Ro No. 157, p. 551 (555) (FB) 

<’29) 16 AIR 1929 Mod 404 (408) (DB) 

(’27) 14 AIR 1927 Mad 1131 (1132). 

(’02) 12 Mad L Jour 445 (447) (DB). 

(’36) 160 Iud Cas 632 (633) (Nag). 

(’35) 22 AIR 1935 Nag 156 (161). (Twosuitsdifferent 

in form — But question directly in issue same_ 

Decision in prior suit operates os res judicata ) 
(’99) 2 Oudh Cas 250 (251). ' 

(’34) 21 AIR 1934 Pat 350 (351). (Suit for rent by 


one co3barer under S. 148A, Bengal Tenancy Act, 
impleading other cosharers — Subsequent suit for 
rent by any other co3harers is barred.) 

(’17) 4 AIR 1917 Pat 364 (365) (DB). 

f (’17) 4 AIR 1917 Pat 47 (49) (DB). 

[But see (’12) 36 Bom 548 (550) (DB). (The first 
suit was under the ordinary law in which a 
certain amount was held to bo the principal due 
to the mortgagee plaintiff—The second suit was 
under the Dekkhan Agriculturists’ Relief Act in 
which the whole transaction could be re-opened.)] 

4. (’42) 29 AIR 1942 Oudh 286 (287, 288) (DB). 
(Claim to certain land in previous suit based on 
dhardura custom negatived — Decision does not 
operateas res judicata in subsequent suit in which 
the basis of title is different as the matter cannot 
be said to be directly and substantially in issue in 
the previous suit.) 

( 41) 28 AIR 1941 Cal 449 (451). (The finding in 
the former suit for possession did not operate as 
res judicata in the mortgage suit, inasmuch as 
the question was not reully in issue in the mort¬ 
gage suit.) 

(’ll) 28 AIR 1941 All 217 (218). (If the facts to be 
proved in each case are different then subsequent 
suit is not barred under O 2 R. 2 or S. 11.) 

(’41) 28 AIR 1941 Cal 289 (291). (Partition suit 
by cosharer—Defendant cosharer alleging that he 
had right of way over property in suit which may 
be taken into account at the time of ullotment of 
shares—Right of way neither challenged nor issue 
framed as to its existence—Deoision in partition 
suit is not res judicata on question as to existence 
of right of way.) 

(’39) 26 AIR 1939 Pat 633 (636). (Judgment de¬ 
ciding merely party’s liability to pay is not res 
judicata in subsequent suit regarding nature of 
the imposition.) 

(’28) 15 AIR 1928 Nag 169 (171). 

(’18) 5 AIR 1918 Mad 794 (796) : 40 Mad 846 

(’37) 24 AIR 1937 P C 256 (259) : I L R (1938) l 
Cal G‘? : 31 Sind L R 637 : 64 Ind App 302 (PC) 

(’25) 12 AIR 1925 P C 63 (69. 70) : 47 All 250 : 
52 Ind App 145 (PC). (Suit by heirs against 
widow for possession dismissed for non-payment 
of dower debt ordered by Court to be paid by 
plaintiffs to widow—Second suit for possession by 
the heirs is not barred ) 

(’23) 10 AIR 1923 P C 175 (176, 177) : 46 Mad 
751 : 50 Ind App 295 (PC). (Suit for declaration 
that property belongs to trust —Person in adverse 
possession made party — Declaration is not res 
judicata on the question of adverse possession ) 

(’14) 1 AIR 1914 P C 72 (74) : 42 Cal 244 - 41 
Ind App 267 (PC). 

(’66) 10 Moo Ind App 203 (211) (PC). 

(’30) 17 AIR 1930 All 305 (306. 307). 

(’29) 16 AIR 1929 All 696 '697). 

(’29) 16 AIR 1929 All 463 (464). 

(’29) 16 AIR 1929 All 17 (18) : 50 All 733 

(’26) 13 AIR 1926 All 77 (78). 

(’25) 12 AIR 1925 All 794 (795). 

(•25) 12 AIR 1925 AU 200 (201). (P reviou0 pro . 

feedings confined to question of posseasion-OuS 
tton of title 19 not barred.) € 
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(’24) 11 AIR 1924 All 922 (923). 

(’24) 11 AIR 1924 All 910 (911). 

(’24) 11 AIR 1924 All 163 (164). (Decision that A 
is tenant does not preclude the plea that B sowed 
the land.) 

(’22) 9 AIR 1922 All 401 (401). (Suit by the re¬ 
versioner lor a declaration that he was the next 
reversioner during the lifetime of the widow is no 
bar to a subsequent suit for possession of the pro¬ 
perty.) 

(’20) 7 AIR 1920 All 21 (21) : 42 All 309 (311). 
(’19) 6 AIR 1919 All 128 (134) : 41 All 538 (549). 
C17) 4 AIR 1917 All 292 (294) : 39 AH 379 (DB). 
(’12) 16 Ind Cas 431 (432) (All). (Previous proceed¬ 
ings confined to question of possession—Question 
of title is not barred.) 

(’12) 14 Ind Cas 745 (746) (All). 

(’12) 13 Ind Cas 634 (636) All). 

(’ll) 11 Ind Cas 93G (938) (All). 

(’10) 6 Ind Cas 696 (697) (All). 

(’10) 5 Ind Cas 294 (295) (All). 

(’09) 1 Ind Cas 529 (530) (All). 

(’07) 29 All 331 (338, 339) : 34 Ind App 72 : 10 
Oudh Cas 177 (PC). 

(’06) 28 All 288 (291) (DB). (Suit on note by father 
—Sons made parties but exempted on the ground 

that they were not parties to the note_ Order 

exempting them is not res judicata in proceeding 
by creditor to enforce pious obligation of son ) 

( 99) 21 All 301 (308) (DB). (Do.) 

+ (1900) 23 All 5 (9) (DB). 

(’91) 13 All 53 (62) : 17 Ind App 150 (PC) 

(’90) 1890 All W N 21 (22) (DB). 

(’86) 8 All 396 (401) (DB). 

(’83) 5 All 118 (121) (DB). (Personal decree against 
mortgagor for interest—A subsequent suit to recover 
principal and interest by sale of the mortgaged 
property not barred.) 

(’67) 2 Agra A C 93 (94). 

(•32) 19 AIR 1932 Bom 3 (7, 8) (DB). 

(’30) 17 AIR 1930 Bom 132 (135) : 54 Bom 162. 
(’28) 15 AIR 1928 Bom 365 (366) (DB). (Partition 
suit — Decree passed — Acquisition of bouse sub¬ 
sequently out of joint family funds — Subsequent 
suit for partition of house—No res judicata.) 

(’25) 12 AIR 1925 Bom 418 (418) (DB). (Applica¬ 
tion to file award registered as suit, abated for 
non-joinder of representatives — Second suit to 
recover money due is not barred.) 

(’25) 12 AIR 1925 Bom 311 (313) (DB). 

(’ll) 36 Bom 127 (131) (DB). 

('ll) 35 Bom 507 (510, 511) (DB). 

* (’90) 14 Bom 31 (46) (DB). 

(’81) 5 Bom 27 (29) (DB). 

(’80) 5 Bom L R 742 (743) (DB). (Issue not raised 
with sufficient precision in previous suit.) 

(’29) 16 AIR 1929 Cal 445 (446, 447) (DB). 

(’25) 12 AIR 1925 Cal 225 (232) (DB). 

(’23) 10 AIR 1923 Cal 379 (380) : 50 Cal 475 (DB). 
(First suit for title — Second suit for fixing 
boundaries.) 

(’23) 10 AIR 1923 Cal 333 (335) (DB). (Suit for 
payment of rent in respect of seven Jotes dis¬ 
missed — Subsequent suit for fixiDg fair and 
equitablo rent in respect of 1 Jote and 111 bighas 
not barred.) 

(’22) 9 AIR 1922 Cal 311 (312) (DB). 


(’20) 7 AIR 1920 Cal 373 (373) (DB). 

(’19) 6 AIR 1919 Cal 123 (124) (DB). 

(’19) 6 AIR 1919 CaJ 40 (42) (DB).- 
(’16) 3 AIR 1916 Cal 673 (674) (DB). 

(’06) 33 Cal 116 (130,131): 32 Ind App 244 (PC). 
(’97) 24 Cal 546 (550) (DB). 

(’92) 19 Cal 159 (172) : 18 Ind App 165 (PC). 

(’88) 15 Cal 800 (807) : 16 Ind App 106 (PC). 
(’87) 15 Cal 70 (81) (PC), 
f (’85) 11 Cal 301 (310) : 12 Ind App 23 (PC). 

(’81) 7 Cal 169 (171, 172) (DB). 

(’75) 23 Suth W R 253 (253) (DB). (Suit for kbas 
possession is not a bar to a later suit for rent of 
the same land.) 

(’70) 13 Suth W R 343 (343) (DB). (First suit was 
to recover possession — Second suit to get rid of a 
sale in execution, held not barred.) 

(’70) 13 Suth W R 317 (318, 319) (DB). 

(’69) 11 Suth W R 407 (407, 408) (DB). 

(’69) 11 Suth W R 83 (83, 84) (SB). (Decree for 
' possession made under S. 9, Specific Relief Aot, is 
not res judicata in a subsequent suit for mesne 
profits.) 

(’68) 9 Suth W R 557 (558) (DB). 

(’67) 8 Suth W R 428 (432, 433) (FB). 

(’67) 7 Suth W R 423 (424, 425) (DB). 

(’66) 6 Suth W R (Act X) 93 (93) (DB). (First suit 
for rent — Second suit for abatement of rent on 
the ground of decrease of area—Not barred.) 

(1864) 1864 Suth W R 167 (169)(DB).(Firstsuit— 
Question as to the use of water in a watercourse— 
Second suit —Question as to the right of throwing 
up an embankment—No res judicata.) 

(’29) 16 AIR 1929 Lab 833 (833, 834) (DB). (Suit 
for ejectment dismissed — Suit for redemption 
brought is not res judicata.) 

(’29) 16 AIR 1929 Lab 596 (597) (DB). (Dismissal 
of declaratory suit under S. 42, Specific Relief 
Act, cannot be res judicata in subsequent suit for 
possession.) 

(’23) 10 AIR 1923 Lab 8 (9) (DB). (Connected 
suits—Decision in one not affecting deoision in the 
other — Failure to appeal from one is no bar to 
appeal from the other.) 

t (’21) 8 AIR 1921 Lah 20 (23) : 2 Lab 207 (DB). 
(’19) G AIR 1919 Lah 130 (130). 

(’18) 5 AIR 1918 Lah 114 (116) : 1918 Pun Re 
No. 49 (DB). 

(’09) 3 Ind Cas 271 (272) (DB) (Lah). (Suit for 
possession as owner of a certain common way 
does not bar the unsuccessful party from olaiming 
a right of way over the same.) 

(’04) 1904 Pun L R No. 41, p. 154 (155) : 1904 
Pun Re No. 1 (DB). 

(’94) 1894 Pun Re No. 77, p. 267 (268). 

(’91) 1891 Pun Re No. 41, p. 224 (226). 

(’36) 23 AIR 1936 Mad 988 (989). 
f (’32) 19 AIR 1932 Mad 207 (212):55 Mad 483 (DB). 
(’25) 12 AIR 1925 Mad 1070 (1072) (SB). (Charges 
in prior suit for removal and scheme not pressed 

_ Charges in subsequent suit for misconduct 

subsequently to prior suit.) 

(’22) 9 AIR 1922 Mad 413 (415) (DB). 

(’15) 2 AIR 1915 Mad 55 (56) (DB). 
f (’13) 21 Ind Cas 984 (985) (DB) (Mad). 

(’12) 15 Ind Cas 357 (358) (DB) (Mad). 
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Explanation III to the section makes it clear that a matter cannot be “directly in issue” 
unless it has been— 

(1) alleged by one party, and 

( 2 ) either denied or admitted expressly or impliedly by the other, 6 
though it is not necessary that a distinct issue should have actually been framed. 0 

It follows that a matter alleged on one side and not denied or admitted on tho 
other cannot be said to be directly in issue. 7 Such a matter may however be collaterally 
or incidentally in issue for tho purpose of deciding the matter which is directly in 
issue in the case. In fact the words "directly in issue" have been used in the section in 
contradistinction to the expression "collaterally or incidentally in issue.’’ 8 


A matter directly in issue in the previous suit will not operate as res judicata in 
the subsequent suit unless it was also substantially in issue in such former suit. 9 The 
word "substantial” means “of importance and value" and a matter is substantially in 
issue if it is of importance and value for the decision of the case. 10 For example, an 
unnecessary or irrelevant issue, the decision of which either way will not affect the 
decision of the suit, cannot be of any importance or value for the decision of the suit, 
and is therefore not substantially in issue. 11 See also Note 108 . Similarly, if the Court 


(’10) 5 Ind Caa 758 (759) : 23 Mad 162 (DB). 
(First Buit for revocation of agency—Second suit 
for dismissal of agent.) 

(’09) 1 Ind Cas 644 (645) (DB) (Mad). (Suit for 
possession not barred by previous suit by the same 
plaintiffs for mesne profits.) 

(’05) 28 Mad 406 (413) (DB). (First suit to re¬ 
deem kanom—Second suit based on kanom and 
title.) 

(1900) 23 Mad 629 (632) (DB). 

(’90) 13 Mad 44 (45) (DB). 

C86) 9 Mad 251 (252) (DB). 

(’84) 7 Mad 295 (297) (FB). 

(’82) 5 Mad 9 (10) (DB). 

(’82) 4 Mad 296 (297) (FB). 

(1862) 1 Mad H C R 312 (318) (DB). 

(’36) 23 AIR 1936 Nag 71 (73) : 31 Nag L R Sup 
202 (DB). 

(’18) 5 AIR 1918 Nag 96 (96). 

(’94) 7 C P L II 63 (66). (Suit for possession of 
certain trees—No bar to Buit for damages for loss 
of fruits or for declaration of title to such trees.) 

* (’31) 18 AIR 1931 Oudh 263 (266, 270) : 7 Luck 
73 (SB). 

(’29) 16 AIR 1929 Oudh 15 (16) (DB). 

(’26) 13 AIR 1926 Oudh 139 (140). 

(•22) 9 AIR 1922 Oudh 251 (254):25 0udh Cas 157. 
(’17) 4 AIR 1917 Oudh 66 (68, 69). 

(’ll) 12 Ind Caa 331 (332) (Oudh). 

(’04) 7 Oudh Cas 108 (112). 

f (’29) 16 AIR 1929 Pat 173 (176):8 Pat 107 (DB). 
(’25) 12 AIR 1925 Pat 625 (673) : 4 Pat 510 (SB). 
(’24) 11 AIR 1924 Pat 37 1 (371). (Previous deci¬ 
sion that holding was bbauli does not bar later 
suit for cash rent.) 

(’23) 10 AIR 1923 Pat 65 (68) : 2 Pat 110 (DB). 
(’12) 6 Low Bur Rul 93 (98):17 Ind Cas 860 (863) 
(DB). (Not substantially in issue.) 

(’01) 2 Upp Bur Rul 213. (Do.) 

(’33) 20 AIR 1933 Sind 112 (113) : 26 Sind L R 
506 (DB). 

(’13) 6 Sind L R 140 (142) : 19 Ind Cas 393 (394) 


(DB). (Suit by mortgagor in possession for a de¬ 
claration that the mortgage had been satisfied — 
Subsequent suit for redemption.) 

[See (’ll) 11 Ind Cas 161 (163) (DB) (Cal). 

(’10) G Ind Cas 268 (269) (DB) (Mad).] 

[See also (’15) 2 AIR 1915 All 126 (127) : 37 
All 214 (DB).] 


Also see Notes 12 and 101. 

5. (’80) 5 Cal L Rep 251 (252, 253). 

(’84) 6 All 358 (362) (DB). 

f (’01) 26 Bom 25 (32) (DB). 

(’18) 5 AIR 1918 Mad 751 (753) (DB). 

(’01) 4 Oudh Cas 408 (418) (DB). 

6. (’26) 13 AIR 1926 Cal 1022 (1027) (DB). 
f (’94) 21 Cal 430 (433) (DB). 

(’07) 6 Cal L Jour 621 (629) (DB). 

7. (’84) 6 All 358 (362). 

* (’35) 22 AIR 1935 Cal 792 (798) (DB). 

(’35) 22 AIR 1935 Cal 766 (769) (DB). 

(’35) 22 AIR 1935 Oudh 121 (128) : 10 Luck 361. 

8. (’98) 25 Cal 136 (139, 140) (DB). 

[Sec (’25) 12 AIR 1925 Cal 985 (986).] 

9. (’27) 14 AIR 1927 Mad 643 (644) (DB). 

10. (’27) 14 AIR 1927 Mad 643 (644) (DB). 

11. (’41) 28 AIR 1941 Cal 574 (578). 

(’31) 18 AIR 1931 Cal 353 (356) (DB). 

(’33) 20 AIR 1933 Oudh 415 (420) : 9 Luck 97 
(DB). (Previous partition proceedings initiated by 
third person—Determination of shares of parties 
to subsequent suit not necessary—Subsequent suit 
to determine rights inter se not barred.) 

(’30) 130 Ind Cas 194 (195, 196) (DB) (All). 

(’23) 10 AIR 1923 All 586 (590) : 45 All 581 (DB) 
f (’19) 6 AIR1919 Bom81 (82,83):43 Bom 568(DB) 
(’34) 21 AIR 1934 Cal 430 (432) : 61 Cal 1 (DB) 
(’09) 1 Ind Cas 523 (524) : 36 Cal 75. 

(’33) 20 AIR 1933 Lah 218 (219). 

(’32) 19 AIR 1932 Lah 179 (180):13Lah 524 (DB) 
(’23) 10 AIR 1923 Lah 523 (523) (DP,). 

(’21) 8 AIR 1921 Lah 337 (339) : 1 Lah 540 (DB) 
(’35) 22 AIR 1935 Mad 551 (552). '* 

(’35) 22 AIR 1935 Mad 456 (458). 
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cannot go into a question at a particular stage, it cannot be said that the matter is then, 
substantially in issue. 12 

Illustrations. 

1. A sues B for maintenance for certain years on the basis of a maintenance deed in his favour. 
The suit is dismissed on the ground that the document is ineffectual as between the parties and did not 
bind the estate in dispute. A again sues B for maintenance for other years based on the same document. 
The suit is barred as the issue as to the binding nature of the document as between the parties was directly 
as well ns substantially in issue in the previous suit. is 

2. A executes four bonds in favour of B. B sues on two of these bonds and A contends that the 
suid bonds as well as two other bonds were all satisfied by payment. The suit is decreed on the ground 
that none of the four bonds were satisfied. A subsequently sues B for recovery of all the four documents 
alleging satisfaction of the debt. The suit is barred by res judicata in respect of the two bonds sued on in 
the former suit, but is not so barred in respect of the other two bonds as the satisfaction thereof was not 
directly and substantially in issue in the first suit : Sheoraj Bai v. Kashi Nath. 1 * 

3. A, a minor sued B to set aside a mortgage decree obtained by B against A and his father on 
a bond executed by the father, and alleged in the plaint, firstly, that the mortgage itself was not binding 
on A, and secondly , that he was not properly represented in the suit. The Court held that the mortgage 
was not binding on A and also that he was not properly represented in the suit and the decree was set 
aside. B thereupon sued A on the mortgage getting a proper guardian ad litem appointed for him, and A 
contended that the binding nature was found against B in the former suit and was therefore res judicata. 
It was held that the issue as to the binding nature of the mortgage was irrelevant in the former suit 
inasmuch as a finding thereon cither way would not have affected the decision, and was not therefore 
substantially in issue though it was directly in issue. 15 

4. A files a suit against B under S. 23 of the Bengal Rent Act (X of 1859) for delivery of a 
1,-abuliat and alleged that a fair and equitable rent would be Rs. 49. The Court finds that the plaintiff is 
not entitled to such a high rent which finding is sufficient to dismiss the suit nnd the suit is dismissed. 
For the purpose of assessing the costs awardable to the plaintiff the Court, however, goes into the question 
of rent and finds that a reasonable rent is Rs. 30. In a subsequent suit by A claiming rent at Rs. 30, tho 
plaintiff contends that the question of the amount of rent payable is res judicata by virtue of the former 
decision. The contention is bad inasmuch as the decision as to the amount of rent payable was only 


incidentally in issue in the former suit. 10 

The question whether a matter has been directly and substantially in issue in the 
former suit is one of fact to bo decided with reference to the circumstances of each 
particular case. 17 (See also Note 14.) If the parties and the Court have dealt with the 
matter as if it formed a direct and principal issue, it must be taken to have been directly 
and substantially in issue though in the first instance it was not raised properly or was 


i tucc' i v/iu j ilo uii j 




\ (’27) 14 AIR 1927 Mad G43 (645). 

(’23) 10 AIR 1923 Oudh 139 (1 11) (DB). 

(’17) 4 AIR 1917 Oudli GO (GH). (Irrelevant issue 

in the ca^o.) __ _ 

lSec (’38) 173 Ind Cas 417 (41S) (PC).] 

Also see Note 108. 

12. (’35) 22 AIR 1935 Cal Gil (642) (DB). 

pi*) 19 AIR 1932 Mad 233 (233. 234). (At the 
time of adjudicating a person insolvent Court lias 
no power to annul a transfer by insolvent — 1 he 
uuestion is not then substantially in issue.) 

13 4 (’12) 14 Ind Cas 463 (466) (PC). 

(•HO) 10 Cal 103 (115, 116) : 15 Ind App 159 (PC). 

(Question not discussed.) 

(TO) 5 Ind Ca3 278 (280) (All). 

(’98) 1898 Pun Ro No. 100, p. 353 (356) (FB). 

(’28) 15 AIR 1928 Nag 112 (112). 

Also see Note 16. 

14. (’85) 7 AH 247 (251, 252, 253). 


15. (’27) 14 AIR 1927 Mad 643 (64 1). 

16. (T7) 4 AIR 1917 Pat G53 (654) : 2 Pat L Jour 

159 (DB). ... 

17. (’41) 45 Cal W N 854 (856). (Partition suit 

including certain land — Defendant opposing on 
ground that it was debuttar and they were sbebaits 

_Court holding that it was debuttar and dismissing 

suit on ground of non-joinder of tbe deity—Another 
suit by plaintiff for declaration of title to the land 
held barred as question wbetbor tbe property was 
debuttar was not merely incidental but directly 
and substantially in issue.) 

4 (T9) 6 AIR 1919 Bom 81 (82): 43 Bom 568 (DB). 
(’38) 25 AIR 1938 Bom 291 (294). (Not necessary 
that the matter should form the subject of a den- 

18. te ^2 U 4) ) H AIR 1924 P C 144 (149)Is 51Ca\ 
631 : 51 Ind App 293 (PC). (Affirming AIR 1921 
Cal 360.) 
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raised and decided at the express request of the parties. 19 A practical test for determining 
whether a matter has been directly and substantially in issue in a previous suit is furnished 
by effecting a separation of the discussions and findings on the various groups of issues dealt 
with in the judgment. If, after the elimination of all but one such group the judgment 
still remains intelligible and, in itself, sufficient for the adjudication of the suit and the 
decree is in entire harmony with it, then the matter so dealt with has been directly and 
substantially in issue. 20 To constitute a matter directly and substantially in issue it is 
not necessary that a distinct issue should have been raised upon it; it is sufficient if the 
matter was in issue in substance. 21 


A finding which is the real ground of the decision will operate as res judicata 
even though there may have been other issues on which the case might equally well have 
been decided. 22 In other words, where the judgment is based on the findings on two issues 
one of which by itself is sufficient to sustain the judgment, the decision on both the issues 
will be res judicata 23 inasmuch as the decision of the suit in such cases must be taken 
to have rested on the findings on both the issues, each being an additional or supplemental 
ground to the other for the disposal of the suit. 24 A different view was expressed by the 
High Court of Allahabad 25 to the effect that in such cases, one of two such findings which 
should, in the logical sequence of necessary issues, have been first found, and the finding 
of which would have rendered the other of such two findings unnecessary for the making 
of the decree which was made, is the finding which would operate as res judicata. And 


(’32) 19 AIR 1932 P C 50 (51) (PC). 

(’27) 14 AIR 1927 All 803 (804) (DB). 

(’06) 28 All 727 (740) : 33 Ind Ann 156 : 9 Oudh 
Cas 377 (PC). 

\ (’29) 118 Ind Cas 168 (170) (All). 

(’33) 20 AIR 1933 Cal 923 (923) : 60 Cal 1171 
(DB). 

(’26) 13 AIR 1926 Cal 887 (889) (DB). 

(’21) 8 AIR 1921 Cal 750 (753) (DB). 

(’16) 3 AIR 1916 Cal 504 (505) (DB). 

(’30) 17 AIR 1930 Lah 690 (691). 

+ (’37) 24 AIR 1937 Mad 709 (710). 

(’37) 24 AIR 1937 Mad 114 (115). 

(’27) 14 AIR 1927 Mad 6 43 (644). 

(’15) 2 AIR 1915 Mad 1107 (1110) (DB). (The word 
“substantial” has no such stringent signification 
as the word “essential” or the word “necessary.”) 
f (T3) 18 Ind Cas 102 (104) (DB) (Mad.) 

(’38) 25 AIR 1938 Nag 401 (405) : I L R (1938) 
Nag 496. (Point not properly raised by plaint — 
Parties choosing to join issue upon it—Decision is 
res judicata.) 

(’34) 21 AIR 1934 Oudh 50 (54) : 9 Luck 291. 

(’29) 16 AIR 1929 Oudh 275 (277) : 4 Luck 713. 
(’27) 14 AIK 1927 Oudh 625 (626). 

(’34) 21 AIR 1934 Pat 282 (283). 

(’30) 17 AIR 1930 Pat 71 (75. 76). 

(’33) 20 AIR 1933 Rang 383 (384). (A I R 1932 
P C 50 followed.) 

19. (’32) 19 AIR 1932 Cal 89 4 (896) : 59 Cal 1250 
(DB). 

(’32) 19 AIR 1932 P C 50 (51) (PC). (Issue though 
not properly raised by plaint both parties without 
protest chose to join issues.) 

(’28) 15 AIR 1928 Bom 349 (351, 352). 

(’30) 17 AIR 1930 Cal 810 (813): 57 Cal 872 (DB). 
See the cases cited in foot-note (18) above. 

20. (’99) 1899 Pun Re No. 41, p. 197 (200). 


21. (’34) 21 AIR 1934 Cal 179 (185) (DB). 

*(’74) 20 Suth W It 377 (380) : Ind App (Sup) 

Vol 212 (PC). 

22. (’25) 12 AIR 1925 Oudh 390 (391) : 29 Oudh 
Cas 93. 

(’28) 15 AIR 1923 All 62 (61) (DB). 

23. (’42) 29 AIR 1942 Cal 1 (13) : I L R (1941) 
2 Cal 434 (DB). 

(’42) 29 AIR 1942 Oudh 309 (310). (Previous suit 
by mortgagee for possession of mortgaged property 
— Decision that mortgage had been foreclosed in 
favour of mortgagee held barred subsequent suit to 
redeem mortgage.) 

(’32) 19 AIR 1932 Cal 385 (387) (DB). 

(T5) 2 AIR 1915 Mad 864 (864) : 38 Mad 158. 
(’23) 10 AIR 1923 All 554 (555). 
f (’85) 7 All 606 (616, 617) (FB). (Principle of res 
judicata applies both to trial of suits and to trial 
of issues.) 

C78) 1 All 180 (482) (DB). 

(’28) 15 AIR 1928 Bom 349 (351, 352). 

(’26) 13 AIR 1926 Cal 1003 (1004) (DB). 

*(’24) 11 AIR 1924 Cal 600 (605, 606) (DB). 
t (T3) 21 Ind Cas 979 (982) (DB) (Cal). 

(’97) 24 Cal 900 (902, 903) (DB). 

(’31) 18 AIR 1931 Lah 335(337) (DB). 

(’30) 17 AIR 1930 Lah 690 (691). 

(’99) 1899 Pun Re No. 11. p. 197 (200). 

(’35) 22 AIR 1935 Mad 977 (982) (DB). 

(’17) 4 AIR 1917 Mad 299 (305) (DB). 

(’97) 7 Mad L Jour 274 (275) (DB). 

(’20) 13 AIR 1926 Pat 87 (89) (DB). 

(’37) 24 AIR 1937 Sind 157 (158) : 31 Sind L R 5 
(D B). 

Also see Note 2. 

24. (’97) 24 Cal 900 (907) (DB). (17 All 17 4 dis¬ 
sented.) 

25. *(’95) 17 All 171 (195) (DB). 


4CPC. 11. 
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this view was followed in the cases noted below. 26 The observations of the Allahabad 
High Court in the case above referred to were, however, obiter and numerous other cases 
have held to the contrary. 27 But an adverse finding against the successful party in the 
suit which is not in entire harmony with the decree in suit is not res judicata in a 
subsequent suit between the parties. 28 (see also Note 109.) The reason is that such a finding 
must be taken to have been superseded by the decree in favour of the party and thus not 
to have been heard and finally decided. 29 See also Notes 109 and lio. 

A matter directly and substantially in issue in a suit may be so either actually or 
constructively . 30 Under Explanation IV to this section, a matter which might and ought 
to have been made a ground of attack or defence in the previous suit will be deemed to 
be directly and substantially in issue in that suit. Such a matter therefore cannot be 
actually in issue but only constructively so. 31 

A sues B for possession of certain properties on the basis of a sale deed in his 
favour. B impugns the deed as fictitious. It is held that the deed is fictitious and the 
suit is dismissed. A subsequently brings another suit against B for certain other properties 
on the basis of the same sale deed. The suit is barred, as the issue about the character of 
the deed was actually in issue in the former suit directly and substantially. 32 For 
examples of cases where a matter is directly and substantially in issue constructively , see 
Note 35. A decision as to whether a particular issue arises in a suit is as much res 
judicata as the decision of the issue on the merits. 33 

The section does not require that the entire subject-matter of the two suits should 
be identical. The doctrine of res judicata contained in the section applies not only to a 
whole suit but also to individual issues in the suit. Hence, even if one of the issues is 
common to both the suits the rule of res judicata may apply so far as that issue is 
concerned. 34 In this respect, the section differs from S. 10 which will not apply unless the 
entire subject-matter is common to both the suits. (See section 10 Note 4.) 

8. “In issue,” meaning of. — See Note 7. 


9. Issue of fact. — Issues are of two kinds : (a) issues of fact, and (b) issues 
of law. A decision on an issue of fact, however erroneous it may be, constitutes res judicata 
between the parties to the previous suit 1 and cannot be re-agitated in a collateral proceeding 
except on review. 2 As to what is a question of fact, see Ss. 100 & 101 Note 28. __ 


26. ('ll) 8 All L Jour 409 (410, 411). 

(1900) 1900 All W N 89 (90). 

(’25) 12 AIR 1925 Oudb 380 (387). 

(’13) 16 Oudb Cas 178 (183, 185) (DB). 

27. (’97) 24 Cal 900 (907) (DB). 

+ (’15) 2 AIR 1915 Mud 1107 (1110) (DB). (17 All 
174 not referred to.) 

(’30) 17 AIR 1930 Lab 690 (691). (Do.) 

See also cases cited in foot-notes (23) and (24). 

28. (’42) 29 AIR 1942 Cal 1 (13) : I L R (1941) 2 
Cal 434 (DB). 

(’93) 17 All 174 (196) (DB). 

(’85) 11 Cal 301 (306, 318) (PC). (Point not dis¬ 
cussed ) 

*(’35) 22 AIR 1935 Cal 733 (735). 

(’86) 13 Cal 17 (19) (DB). 

(’91) 18 Cal 647 (650, 651) (DB). 

(’14) 1 AIR 1914 Lab 289 (290) : 1914 Pun Re 
No. 102 (DB). 

(’37) 24 AIR 1937 Pat 56 (57) (DB). 

29. *(’95) 17 All 174 (194) (DB). (Superseded by 
tbe decree.) 


(’30) 17 AIR 1930 Cal 5 (7) : 56 Cal 639. (Held 
not to bave been finally decided.) 

30. (’98) 25 Cal 136 (139) (DB). 

31. (’03) 26 Mad 760 (769) (DB). 

32. (’23) 10 AIR 1923 All 613 (615) : 45 AH 515 
(DB). 

[See also (’24) 5 L R Oudb 31 (31).] 

[But see (’35) 22 AIR 1935 Bom 144 (149).] 

See also cases in foot-note (13). 

33. (’21) 8 AIR 1921 Cal 368 (375) (DB). 

34. (’41) 45 Cal W N 420 (424). 


Note 9 

i. f (’28) 15 AIR 1928 Cal 717 (719) (DB). 

■19) 6 AIR 1919 Mad 359 (360, 361) (DB). 

’18) 5 AIR 1918 Lah 350 (351) : 1918 Pun Re 
No. 82 (DB). (Existence of custom.) 

’09) 12 Oudh Cas 124 (127) (DB). 

’35) 22 AIR 1935 Pat 526 (627). 

’35) 22 AIR 1935 Sind 62 (66) : 28 Sind L R 366 

(DB). 

!. (’29) 16 AIR 1929 Mad 404 (406) (DB). 
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10. Mixed question of law and fact. — As to what are mixed questions of 
law and fact, see ss. 100 and 101 Note 28. When the existence of certain facts and the legal 
effect of such facts are both to be found before a question is answered, it is a mixed 
question of law and fact. Thus, whether a tenancy is a permanent one or not is a mixed 
question of law and fact. 1 Similarly, the question whether a document is an award or not, 
is not a mere question of law. 2 Likewise the questions whether or not a decree is capable 
of execution, 3 and whether or not a certain custom is opposed to public policy, are not 
pure questions of law. 4 A decision on a mixed question of law and fact is as much res 
judicata as one on a question of fact. 6 


11. Issue of law. — There is an apparent conflict of views as to whether and 
how far a decision on an issue of law is res judicata as between the same parties in a 

subsequent suit. Five different views at least have been expressed thereon_ 

(l) The first view is that there is nothing in S. 11 to limit the “matter in issue” 
to issue of fact only and that therefore a finding on an issue of law which was directly 
and substantially in issue in the former suit would be res judicata between the same 
parties in a subsequent suit however erroneo us it may be 1 and that this is so whether the 

(’12) 36 Bom 617 (621, 622) (DB). 

(*07) 31 Bom 128 (137) (DB). 

(’09) 2 Ind Cas 530 (530, 531) : 33 Bom 479 (DB) 
(’36) 23 AIR 1936 Cal 200 (202). 

(’29) 16 AIR 1929 Cal 156 (157) (DB). 

❖(’28) 15 AIR 1928 Cal 777 (781, 782) : 56 Cal 
723 (FB). (Overruling 32 Cal 749 and AIR 1925 
Cal 1193 aud approving 10 Cal 1087.) 

(’13) 21 Ind Cas 979 (983) (DB) (Cal). 

(’09) 3 Ind Cas 351 (352) (DB) (Cal). 

(’97) 1 Cal W N 687 (689, 690) (DB). 
t (’37) 24 AIR 1937 Lah 393 (394). (Execution 
proceedings—Even wrong decision on issue of law 
operates as res judicata.) 

(’33) 20 AIR 1933 Lah 325 (326) : 14 Lah 442 
(OB). 

(’30) 17 AIR 1930 Lnh 654 (655) (DB). 

(’17) 1917 Pun L R No. 89, p. 255. 

(’35) 22 AIR 1935 Mad 835 (837):59 Mad 62 (DB). 
f (’33) 20 AIR 1933 Mad 925 (927) : 57 Mad 73 
(DB). 

(’ll) 9 Ind Cas 875 (881) : 35 Mad 75 (DB). (Rule 
that estoppel by res judicata does not apply to a 
question of law has no force in the case of consent 
decree.) 

(’26) 13 AIR 1926 Mad 695 (697). 

*i*(’18) 5 AIR 1918 Mad 1309 (1313) (DB). 

(’17) 4 AIR 1917 Mad 916 (947). 

(’10) 5 Ind Cas 756 (756) (DB) (Mad). 

(’05) 28 Mad 517 (519) (DB). 

(’03) 26 Mad 104 (109) (SB). 

(’98) 21 Mad 18 (25) (DB). 

f (’38) 25 AIR 1938 Nag 195 (196) : I L R (1940) 
Nag 181. 

(’24) 11 AIR 1924 Nag 422 (423). (Although the de¬ 
cisions in rent suits do not operate as res judicata \ 
(’20) 7 AIR 1920 Nag 274 (274). } 

(’01) 14 C P L R 109 (111). 

(’18) 5 AIR 1918 Oudh 15 (16). 

(’06) 9 Oudh Cas 243 (245) (DB) 

(’02) 5 Oudh Cas 181 1182). 

(’99) 2 Oudh Cas 261 (268, 269). 

(’36) 23 AIR 1936 Pat 198 (199) : 14 Pat 633 
(’26) 13 AIR 1926 Pat 288 (288) (DB) 


Note 10 

1. (’22) 9 AIR 1922 Lah 329 (334) (DB). 

Also see Sections 100 and 101 Note 35. 

2. (’33) 20 AIR 1933 Lah 274 (277) : 14 Lah 31 
(DB). 

3. (’33) 20 AIR 1933 Lah 594 (595) : 14 Lah 409. 

4. (’33) 20 AIR 1933 Lah 606 (608). 

5. f (’26) 13 AIR 1926 Cal 80 (81) (DB). 

(’06) 29 Mad 225 (231) (DB). 

(’24) L R 6 All 226 (227) (Rev). 

t (’28) 15 AIR 1928 Cal 777 (780) : 56 Cal 723 
(FB). 

(’12) 15 Ind Cas 911 (912) (DB) (Cal). 

(’10) 6 Ind Cas 554 1559) (DB) (Cal). 

(’01) 28 Cal 318 (323) (DB). 

(’26) 13 AIR 1926 Lah 251 (252). 

(’13) 19 Ind Cas 399 (400) (Lah). 

(’08) 1908 Pun Re No. 44, p. 221 (223, 224). 

t’M^18 AIR 1931 Sind 170 (173):25Sind L R 493 

Note 11 

1. (’42) 29 AIR 1942 Pat 477 (478) (DB). (Ques¬ 
tion as to right of decree-holder to execute decree 
after obtaining succession certificate even if wrongly 
decided is final and cannot be raised in subsequent 
execution.) 

(’42) 76 Cal L Jour 183 (188) (DB). 

*(’21) B AIR 1921 Bom 87 (91) : 45 Bom 1260 
(FB). 

(’32) 19 AIR 1932 Bom 257 (258, 259) (DB) 

(’36) 23 AIR 1936 P C 46 (48, 49) : 15 Pat 203 : 
63 Ind App 53 (PC). (Decision on construction of 
a seotion of a statute.) 

(’27) 14 AIR 1927 All 297 (297) : 49 All 543 (DB). 

(’20) 54 Ind Ca* 303 (304) (U P B R). 

(’13) 19 Ind Cas 244 (245) (All). (Obiter.) 

(’05) 27 All 148 (151) (DB). (Question of juris¬ 
diction.) 

(’30) 17 AIR 1930 Bom 135 (138) : 53 Bom 676 
(DB). 

t (’26) 13 AIR 1926 Bom 481 (488, 489). (Ques¬ 
tion of jurisdiction wrongly decided in previous 
suit.) 
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cause of action in the first suit is the same as that in the second suit or a different one. 2 
A, in 1915, files a suit against B, for rent in accordance with a kabuliat and claims 
interest on the rent claimed at 75 per cent, per annum as stipulated in the kabuliat. 
B contends that the stipulation for interest is a penalty but the contention is rejected 
and a decree is passed in favour of A. In 1924, A again sues B for rent for a subsequent 
period and for interest and B again contends that the stipulation for interest is a penalty. 
It was held by a Full Bench of the Calcutta High Court that the question whether the 
stipulation was a penalty was res judicata in the subsequent suit. 3 Similarly, it has been 
held that the construction placed on a document or decree by a competent Court before 
which the^ question is directly and substantially in issue is conclusive between the parties. 4 
In some cases it has been held that while ordinarily a decision on a pure question of law 
would operate as res judicata, yet the doctrine should not be applied so as to nullify a 
statutory prohibition. 5 

(2) The second view is that a decision on a point of law is res judicata if the 
cause of action is the same in the two suits but not otherwise. 6 


(3) The third view is that an erroneous decision on a question of law cannot 
operate as res judicata? 


(4) The fourth view is that a question of jurisdiction stands on a different 
footing from other questions of law and cannot operate as res judicata . 8 The reason 


*(’24) 11 AIR 1924 Pat 265 (265, 266) : 2 Pat 771 
(DB). (Principle applies to proceedings in execu¬ 
tion of decrees.) 

(’17) 4 AIR 1917 Pat 581 (582) (DB). 

(’33) 20 AIR 1933 Rang 383 (384). 

[Sec (’41)28 AIR 1941 Lah 169 (171) (DB). 
(Decision in previous suit holding suit as framed 
under Mabomedan law barred by O. 22, R. 9 (1). 
C.P. C.—Question whether subsequent suit based 
on customary law is barred is not res judicata 
because the question of customary law was not 
directly and substantially in issue in former suit.)) 
( See also (’32) 19 AIR 1932 Nag 90 (911.) 

2. (’27) 14 AIR 1927 All 206 (207). 

C32) 19 AIR 1932 Nag 90 (91); 

*(’28) 13 AIR 1928 Cal 777 (782) : 56 Cal 723 
(FB). (Overruling 32 Cal 749 and AIR 1925 Cal 
1193 and approving 10 Cal 1087.) 

( 30) 17 AIR 1930 Pat 585 (587) : 9 Pat 674 (DB). 
(But see (’29) 1G AIR 1929 Cal 145 (447) (DB). 
(Per Jack, J.)) 

3. (’28) 15 AIR l928Cal 777 (780):56Cal 723 (FB). 

4. f (*37) 1937 Mad W N 465 (468) (DB). (It is 
immaterial that the property involved in the subse¬ 
quent suit is not the same as that which formed 
the subject-matter of the first suit.) 

Also see Note 23. 

5. (’32) 19 AIR 1932 Pat 337 (342): 12 Pat 147 (DB). 
[Sec also'i' 27) 14 AIR 1927 All 505 (506): 49 All 

918 (DB). 

(’28) 15 AIR 1928 Cal 777 (779):56 Cal 723 (FB).) 

6. f (’42) 29 AIR 1942 Bom 322 (325) : I L It 
(1942) Bom 798 (DB). (Different cause of aotion 
—No res judicata.) 

(’20) 7 AIR 1920 Mad 246 (249) (DB). 

( 34) 21 Allt 1931 Cal 60 (62) : 60 Cal 1307 (DB). 
(Decision in rent suit on the question of genuine¬ 
ness of kabuliyat is not conclusive in subsequent 
suit on title.) 

(’32) 19 AIR 1932 All 169 (172) (DB). 


(’32) 19 AIR 1932 Bom 257 (258) (DB). 

*(’31) 18 AIR 1931 Bom 570 (574) (DB). 

(’21) 8 AIR 1921 Bom 87 (93): 45 Bom 1260 (FB). 
(Per Fawcett, J.) 

t (’28) 15 AIR 1928 Cal 717 (718, 719) (DB). 
t (’ll) 9 Ind Cas 568 (569, 570) (DB) (Cal). 

(’88) 11 Mad 393 (395,396) (DB). (Question of title 
is not res judicata.) 

7. (’98) 22 Bom 669 (671) (DB). 

(’33) 20 AIR 1933 Mad 59 (61). 

(’27) 14 AIR 1927 All 505 (506) : 49 All 918 (DB). 
(’25) 12 AIR 1925 All 761 (762). (Cause of action 
different—Deoision is not res judicata.) 

(’23) 10 AIR 1923 All 586 (590) : 45 All 681 (DB). 
(’12) 14 iDd Cas 124 (125) : 39 Cal 848 (DB). 
*(’30) 17 AIR 1930 Lah 907(910):12 Lah 52 (DB). 
(’23) 10 AIR 1928 Lah 16 (17). (Conceded.) 

(’22) 9 AIR 1922 Lah 329 (334) (DB). 

(*1S) 5 AIR 1918 Mad 1187 (1189) : 40 Mad 989 
(FB). (The right established by the decision in the 
former suit cannot be questioned in subsequent suit.) 
(’16) 3 AIR 1916 Mad 845 (846) (DB). 

(’10) 7 Ind Cas 418 (419, 420) : 34 Mad 450 (DB). 
(Decision in one proceeding that no appeal lies is 
not res judicata.) 

(’09) 3 Ind Cas 701 (705) : 33 Mad 102 (DB). 

(’08) 18 Mad L Jour 548 (549) (DB). 

+ (’07) 30 Mad 461 (463) (DB). 

(’82) 5 Mad 304 (310) (DB). 

[Sec also (’39) 26 AIR 1939 Pat 633 (636). (Res 
judicata is a form of estoppel — As there can 
be no estoppel against a statute, previous judg¬ 
ment awarding certain illegal dues will not pre¬ 
clude contention in subsequent suit that the 
exactions are illegal.)] 

8. (’37) 24 AIR 1937 Pesh 62 (63). (The question 
whether the decree is declaratory in nature and 
cannot be executed cannot be governed by the 
principle of res judicata as it involves a question 
of jurisdiction.) 
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given is that when closely looked into, the question of jurisdiction is not one between the 
“same parties” but is between the Court and the plaintiff. 0 A contrary view has been 
taken in the undermentioned cases. 9 10 It is submitted that the latter view is correct : see 
below and also Note 73. 

(5) The fifth view is that there is a distinction between an abstract and a 
concrete question of law such as exists between the interpretation of a statute and the 
construction of a document, and that while the decision on the former will not be res 
judicata, a decision on the latter will be. 11 

In order to understand and solve this apparent conflict of views, it is necessary 
to see what exactly is meant by saying that a point of law xuas in issue in a previous 
suit. It is submitted, with respect, that what is meant is only that the applicability or 
non-applicability of a rule of law to a given set of circumstances was in question in 
the previous suit. Parties to a litigation have absolutely no concern in raising questions 
as to the existence of a particular rule of law or as to the nature thereof, except so far as 
such questions affect the rights claimed or denied in such litigation. An abstract 
question of law dissociated from and unconnected with such rights in litigation can never 
be of any importance or value to the parties and to the decision of the case and cannot 
therefore be deemed to have been substantially in issue. An examination of the decided 
cases in the light of the above observations will clearly show that there is really no 
\ conflict among them. The cases given as supporting the first view will show that the 
circumstances in the subsequent suit fell within the purview of the circumstances for 
which the applicability of a rule of law was in question in the former suit. The issue 
directly and substantially in issue in the two suits, namely, the applicability of a rule of 
law to a set of facts, is the same, and the former suit will therefore bar the latter. The 
ruling cited in support of the second and third views above are all really cases where the 
issue in the former suit was the applicability of a rule of law to one set of facts, and the 
issue in the subsequent suit, the applicability of the same to another set of facts . The 
issues therefore were different and the decision in tho former suit was rightly held not to 
be res judicata in the subsequent suit. The forth and fifth views were found necessary 
to explain the conflict of decisions. It is submitted that they are not correct. The facts of 
those cases will show that the question of the applicability of tho rule of law in the former 
suit was to a sot of facts different from that in the subsequent suit and thus the issues 
were not the same. 

The solution set forth above is also borne out by the observations of their 
Lordships of the Privy Council in a case from New South Wales. 12 The question for 
decision there was as to the correct method of ascertaining tho value of a certain mine 
for the purpose of rating for the yoars 1919, 1920 and 1921 and this deponded on the 
interpretation of an Act of the New South Wales Legislature. Tn a previous suit for 


9. (’41) 28 AIR 1941 Cal 493 (494, 49-5). 

*(’29) 16 AIR 1929 All 132 (132). 

(’30) 17 AIR 1930 All 254 (255) (DB). 

(’30) 23 AIR 1936 Pat 198 (200) : 14 Pat 633. 

[But see (’32) 19 AIR 1932 All 288 (288) : 54 
All 444 (DB). (Order interpreting a decree as to 
costs cannot be res judicata in regard to the 
interpretation of a subsequent decree passed by 
the High Court.)] 

10. | (*41)28 AIR 1941 Lab 327 (331) (DB). 

(Decision of executing Court that it had no juris¬ 
diction to deal with the case under S. 47, C. P. C. 

can be res judicata.) 


*(’26) 13 AIR 192G Bom 481 (48 1, 185, 487). 

(’37) 24 AIR 1937 Lab 649 (652). 

(’35) 22 AIR 1935 Mad 835 (838):59 Mud 62 (DB). 
(’36) 23 AIR 1936 Rang 87 (s9): 14 Rang 94 (SB). 
(Suit for declaring decree void for want of inherent 
jurisdiction — Suit dismissed—Dismissal operates 
as res judicata.) 

11. (’21) 8 AIR 1921 Bom 87 (90) : 45 Bom 1260 
(FB). (Per Macleod, .1.) 

[See also (’32) 19 AIR 1932 Bom 257 (253, 259.)] 

12. (1926) 1926 AC 94 (100), Broken Hill Pro¬ 
prietary Co. v. Broken Hill Municipal Council. 
[Sec (’37) 1937 Mad W N 465 (168) (DB). j 
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valuing the mine for the purpose of rating for the years 1917, 1918 and 1919 a particular 
construction had been put upon the Act. In the subsequent suit for the years 1919 , 1920 
and 1921, it was contended that the question as to the method of valuation was res 
judicata. Their Lordships said : 

“There is no substance, however, in this contention. The decision of the High Court related 
to a valuation and a liability to a tax in a previous year, and no doubt as regards that year the 
decision should not be disputed. The present case relates to a new question , namely, the valuation 
for a different year and the liability for that year. It is not cadcm questio and therefore the principle 
of res judicata cannot apply.” 

In M. Muhammad Bahadur v. Bam Prasad , 13 Chamier, A. J. C., observed as 

follows: 

“It appears to me that the rule to be deduced from the authorities, other than the decisions 
of the Madras High Court, is that it is not every decision of a question of law between the parties 
which is binding upon them in a subsequent suit, but that a previous decision of a question of law 
which affects the subject-matter of the subsequent suit or creates a legal relation between the 
parties or defines the status of either of them is as binding upon them as a previous decision of a 
question of fact.” 

So also, in a recent Full Bench decision of the Madras High Court, 14 it was 
observed as follows: “There can be no res judicata laying down a wrong rule of law 
between parties for future guidance also. The decision must be confined to the matter 
to which it has been applied at the time of the former decision.” - 

It was held by the Rangoon High Court that a decision based on an admission 
duo to an erroneous conception of law is not res judicata inasmuch as the matter of 
law could not be said to have been heard and decided . 15 

Previous decisions as to the existence of a particular custom or law’ among a 
certain community of persons will not be binding on Courts as res judicata in cases 
between persons belonging to that community. But a long lino of decisions will be taken 
judicial notice of by Courts and to that extent the law r w’ill be regarded as settled; but 
if any party so chooses, the question can always be re-agitated. 16 


12. Matter, if not in issue at all, is not res judicata. — It follows from 
what has been said in Note 7, that, if the matter in issue in the subsequent suit was not 
in issue at all in the former suit, there is no question of res judicata } Thus, a mere 


13. f (’Go) 8 Oudh Gas 37 (43). 

[See also (’24) 11 Oudh L Jour 66 (67). 

14. -J.C37) 24 AIR 1937 Mad 254 (257) : I L R 
(1937) Mad 364 (FB). (Suit for rent — Erroneous 
interpretation of statute concerning liability for 
rent is not res judicata with reference to areas 
not actually in question in the previous suit.) 

15. ( 29) 16 AIR 1929 Rang 55 (58) : 6 Rang 691 
(DB). 

16. (’ll) 28 AIR 1941 Rung 66 (68) : 1910 Rang 
L. R. 685 (DU). 

Note 12 

1. (’ll) 28 AIR 1941 Cal 289 (291). 

(•41) 28 AIR 1941 Oudh 331 (334, 335): 16 Luck 708 
(DU). (Previous decision that family was not joint 
at particular time is not res judicata in sub¬ 
sequent suit where question is whether family 
was joint before that time.) 

(’40) 27 AIR 1940 Pat 438 (443) (DU). 

(•13) 20 Ind Gas 17 (20) (DU) (Oudh). 

(’12) 14 Ind Cas 161 (161) (DU) (All). 

(’25) 12 AIll 1925 P C 184 (187) : 52 Ind App 
291 : 52 Cal 971 (PC). 


’34) 21 AIR 1934 All 1038 (1039) (DB). 

•27) 14 AIR 1927 All 39 (40) : 48 All 803 (DB). 
•25) 12 AIR 1925 All 200 (201). 

■23) 10 AIR 1923 All 495 (496, 497) : 45 All 466 
(DB). 

•22) 9 AIR 1922 All 401 (401). 

•22) 9 AIR 1922 All 397 (398) (DB). 

’13) 35 All 227 (234) : 40 Ind App 74 (PC). 

•10) 7 Ind Cas 388 (389) (DU) (All). 

t(*36) 23 AIR 1936 Bom 402(403): 60 Bom 1008 

(DB). 

’90) 14 Bom 176 (179) (DB). 

•37) 24 AIR 1937 Cal 237 (239) (DB). 

•29) 16 AIR 1929 Cal 672 (675) (I)B). 

■25) 12 AIR 1925 Cal 225 (232) (DB). 

•09) 4 Ind Cas 92 (94) (Cal). 

08) 7 Cal L Jour 251 (255) (DB). 

05) 2 Cal L Jour 144 (145) (DB). 

•99) 26 Cal 940 (949) (DB). 

•76) 25 Suth W R 416 (417) (DB). 

’70) 13 Suth W R 461 (461) (DB). 

•68) 10 Suth W R 403 (405) (DB). 

’•27) 11 AIR 1927 Lab 505 (506): 8 Lah 308(DB). 
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statement of an alleged rate of rent (see Note 19) or the inclusion of certain plots in 
stating the land belonging to the tenant 2 in the plaint in a rent suit in which an ex parte 
decree is made, is not a statement as to which it might be held that an issue was raised 
between the parties. 

A mere opinion of the Court on a matter not necessary for the decision of the 
case and not arising out of the issues before it is an obiter dictum and cannot be said to 
be a decision on any issue , and is therefore not res judicata , s 

A person made a party to a suit but in which no relief is asked for against him is 
called a pro forma defendant. There can be no issue between such a party and the 
other parties to the suit. A finding therefore in such a suit is not binding on him as res 
judicata in a subsequent suit between him and the other parties . 4 


(’18) 5 AIR 1918 Lab 234 (235). (Issue did not 
arise.) 

(’13) 1913 Pun L R No. 194, page 6G5. 

(’06) 1906 Pun Re No. 107 (DB). 

(’07) 1907 Pun W R No. 66, page 387 (403) : 1907 
Pun Re No. 57 (FB). 

(1900) 1900 Pun L R No. 105 page, 431 (4351 : 

1900 Pun Re No. 20. (Old Code.) 

(’82) 1882 Pun Re No. 108, page 310 (311). 

(’38) 25 AIR 1938 Mad 581 (582) (DB). 

(’38) 25 AIR 1938 Mad 287 (288) (DB). (Decree in 
partition suit not given effect to by agreement of 
parties and parties continuing to be joint—Second 
suit for partition not barred.) 

(’38) 25 AIR 1938 Mad 193 (195) (DB). (Suit by 
inam holder for declaration that be was owner of 
whole village excluding communal porombokes— 
Decree in terms asked for granted but tank beds 

whether communal porombokes not decided _ 

Decree does not make title to tank beds res 
judicata.) 

( 26) 13 AIR 1926 Mad 683 (686) : 49 Mad 596 
(DB). 

(’26) 13 AIR 1926 Mad 1128 (1129) (DB). (Prior 
suit for possession based on exclusive title — Sub¬ 
sequent suit for partition and possession is not 
barred.) 

(’12) 13 Ind Cas 649 (650) (Mad). 

(’10) 8 Ind Cas 427 (427) (Mad). 

(’10) 5 Ind Cas 478 (479) (DB) (Mad). 

(’09) 1 Ind Cas 193 (194) (DB) (Mad). 

(’98) 11 Mad L Jour 10 (17) (FB). 

(’91) 14 Mad 301 (311) (FB). 

(’24) 11 AIR 1924 Nag 124 (124, 125). 

(’37) 24 AIR 1937 Oudh 322 (323) : 13 Luck 190. 
(Prior suit for share of profits under S. 108 (15), 

Oudh Rent Act, and also for canal dues _No 

question raised as to jurisdiction of Civil Court 
—Subsequent suit for canal dues — Jurisdiction 
of Civil Court to try subsequent suit can be ques¬ 
tioned.) 

(’37) 24 AIR 1937 Oudh 116 (119): 12 Luck 697. 
(Question in issue in subsequent suit not raised 
in prior suit though mentioned in judgment 
in prior suit while giving narrative does not debar 
parties from agitating it again in subsequent suit.) 
(’37) 24 AIR 1937 Oudh 43 (45). 

(’27) 14 AIR 1927 Oudh 15 (16). 

(’26) 13 AIR 1926 Oudh 139 (139, 140). 

('38) 25 AIR 1938 Pat 321 (323) (DB). 


(’26) 13 AIR 1926 Rang 191 (191, 192) (DB). 

[ See (’35) 22 AIR 1935 All 268 (269). (An issue 
neither decided nor raised before lower Court— 
No ground of appeal on that point either—Ap¬ 
pellate Court’s decision on the point is without 
jurisdiction and is not res judicata.) 

(’24) 11 AIR 1924 All 163 (164).] 

[But see (’28) 15 AIR 1928 Oudh 359 (361) : 3 
Luck 487 (DB).] 

Also see Notes 7 and 101. 

2. (’41) 28 AIR 1941 Cal 574 (576). 

3. (’42) 29 AIR 1942 Cal 486 (488). 

(’36) 23 AIR 1936 Lab 18 (21). 

(’36) 23 AIR 1936 Nag 148 (150) : ILR (1936) 
Nag 138. 

(’35) 22 AIR 1935 Lah 96 (97). 

(’35) 22 AIR 1935 Mad 923 (925). 

(’33) 20 AIR 1933 Lah 404 (405). 

(’33) 20 AIR 1933 Lah 593 (593) : 14 Lah 365. 
(’32) 19 AIR 1932 Lah 232 (234). (Casual remark.) 
(’24) 11 Oudh L Jour 395 (399). 

(’66) 5 Suth W It 227 (228). 

(’24) 11 AIR 1924 All 884 (890) : 47 All 17 (DB). 
(’16) 3 AIR 1916 Lah 369 (370) : 1916 Pun Re 
No. 56 (DB). (Chance remark in judgment.) 

+ (’29) 16 AIR 1929 All 521 (525) (DB). (Stray 
remark not incorporated in the operative portion 
of the award.) 

(’23) 10 AIR 1923 All 15 (16) (DB). 

(’80) 2 All 843 (847, 848) (FB). 

(’09) 11 Bom L R 545 (567). 

(’92) 1892 Bom P J 339 (I>B). 

(’74) 21 Suth W R 30 (30) (DB). 

(’30) 17 AIR 1930 Lah 634 (634, 635). 

(’10) 8 Ind Cas 495 (496) (DB) (Lah). 

(’29) 16 AIR 1929 Lah 225 (226). 

(’15) 2 AIR 1915 Lah 164 (164) : 1915 Pun Re 
No. 73 (I)B). 

(’99) 1899 Pun Re No. 50, p. 233 (235). 

(’91) 14 Mad 312 (315) (DB). 

(’28) 15 AIR 1928 Oudh 296 (297). (Where a 
Court decides an issue which it is not competent 
to deoide, its decision must be regarded as an 
obiter dictum.) 

(’15) 2 AIR 1915 Oudh 128 (131). 

(’19)6 AIR 1919 Pat 561 (562) : 4 Pat L Jour 
682 (DB). (Matter left undecided ) 

4. (’42) 29 AIR 1942 Pat 120 (125) 

+ (’28) 15 AIR 1928 Lah 493 (494)' 

(’93) 17 Bom 341 (348) : 20 Ind App 1 (PC) 

(’04) 27 All 59 (61) (DB). 1 
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A plaintiff, unlike a defendant, comes voluntarily on the record and although the 
law knows of a pro forma defendant, the idea of a pro forma plaintiff is repugnant to 
it. But where there are two plaintiffs in a case, A and B, but in the circumstances of 
the case there is no issue to be tried between A and the defendant, the decision as to a 
matter between B and the defendant will not be res judicata in regard to A . 6 

The addition of a pro forma defendant in the subsequent suit would not take it 

out of the applicability of the rule of res judicata. Thus, where in a previous suit by 

A against B it was held that B was a tenant of A, a subsequent suit by B against A and C, 

a pro forma defendant , for a declaration that B is not a tenant of A, but of c, is barred 

by i es judicata ? If the person made a party is interested in the relief claimed, as where 

the plaintiff sues on his behalf as well as on behalf of a person who refuses to join him 

as a plaintiff, such party is not really a pro forma party and the decree passed will be 
binding on him. 8 

A matter cannot be said to be not in issue merely because it has been admitted 
by the party affected. 9 This is in accordance with Explanation ill which enacts that the 
matter referred to in the section must have been alleged by one party and either denied 
or admitted expressly or impliedly by the other. 


13. Matter collaterally and incidentally in issue — General_As has 

been seen in Note 7, the words “directly in issue” have been used in the section in 
contradistinction to the words “collaterally and incidentally in issue.” Decisions, therefore, 
on matters not alleged and denied or admitted within the meaning of Explanation ill are 
decisions, on matters incidental and collateral to the main issues in the case and will not 
operate as res judicata} Thus, the incidental decision on a question of title in Small 


(’01) 25 Bom 589 (592) (DB). 
t (’36) 165 Ind Cas 662 (663) (Cal). 

('36) 164 Ind Cas 561 (565) : 62 Cal 642 
(’71) 21 Sutli W B 189 (189) (DB). 
t'35) 22 AIR 1935 Lah 942 (943). 

AIR 1933 Lab 109 * 110 ) : 14 Lab 380 

C16) 3 AIR 1916 Lab 13 (13) : 1916 Pun Re No. 
65. 

(1900) 1900 Pun Re No. 70, page 317 (319). 

(’99) 1899 Pun Re No. 11, page 197 (202). 

(’94) 1894 Pun Re No. 60, p. 191 (193, 194). 

C38) 25 AIR 1938 Wad 581 (582) (DB). (Held 
that the idea of a pro forma plaintiff was repug¬ 
nant to law though, if there is an issue between 
the plaintiff and the defendant, the decision might 
be res judicata.) 

( 04) 14 Mad L Jour 281 (285) (DB). 

(’30) 17 AIR 1930 Pat 355 (356) (DB). 

(’J 8) 5 AIR 1918 Pat 263 (261). 

(15) 31 Ind Cas 861 (862) (U P B R). 

(But see (’42) 29 AIR 1942 Cal 1 (17) : I L R 
(1941) 2 Cal 434 (DB). (A decision in a former 
suit, which affects the interests of a pro forma 
defendant against whom no relief had been claim¬ 
ed can operate as res judicata in a subsequent 
suit between tbe same parties.) 

(’67) 8 Sutli \V R 366 (367) (DB). 

(’18) 5 AIR 1918 Mad 967 (968) (DB).J 
Also see Note 46. 

5. (’38) 25 AIR 1938 Mad 581 (582) (DB). 

6 . (’38) 25 AIR 1938 Mad 581 (582) (DB). 

7. (13) 20 Ind Cas 344 (345) (DB) (Cal). 

(’41) 28 AIR 1941 Cal 512 (514). 


8 . (’98) 21 Mad 373 (383) (DB). 

(’ll) 1 AIR 1911 All 414 (415). 

(’25) 12 AIR 1925 Mad 319 (320) (DB). 

9. (’25) 12 AIR 1925 Mad 319 (319) (DB). 

Note 13 

1. <*42) 29 AIR 1942 All 405 (407). 

(’21) 8 AIR 1921 Mad 694 (695) (DB). 

(’78) 2 Cal Jj Rep 23 (25) (DB). 

(’93) 15 All 3 (6) (DB). 

(’82) 4 All 11 (13) (DI3). 
t (’80) 2 All 843 (846) (FB). 

❖(’31) 18 AIR 1931 Cal 353 (356) (DB). 
f (’25) 12 AIR 1925 Cal 985 (989) (DB). 

(’93) 20 Cal 888 (895) (DB). (Decision in probate 
proceedings.) 

(’93) 20 Cal 249 (253) (DB). 

(’76) 25 Suth W R 393 (393) (DB). 

(’74) 21 Suth W It 189 (189) (DB). 
t (’71) 15 Suth W R 527 (528) (DB). 

(’70) 14 Suth W R 412 (413) (DB). 

(’68) 9 Suth W R 592 (593) (DB). 

(’21) 8 AIR 1921 Lah 296 (296, 297) (DB). 

(’21) 8 AIR 1921 Lah 17 (19). (Suit for possession 
under a lease — Subsequent suit on title not res 
judicata.) 

(’35) 22 AIR 1935 Mad 634 (036). (Application for 
adjudication by creditor—Alienations alleged to be 
acts of insolvency — Question as to whether they 
are fraudulent cannot be considered before adjudi¬ 
cation—Incidental determination of such question 
for deciding adjudication application does not 
operate as res judicata when Buch question is 
raised in subsequent suit.) 

(’92) 2 Mad L Jour 36 (38). 
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Cause suits is not res judicata in a subsequent suit in which the question of title is directly 
raised. 2 Similarly, an incidental decision on a question of title in a suit for damages does 
not bar a subsequent suit for recovery of possession after declaration of title. 3 Similarly, 
where a shebait of a deity files a suit against his co-shebait for the better management of 
debutter properties, the decision on the question of the debutter character of the properties 
in only an incidental issue in the suit. 4 An order under o. 22, R. 5, determining that a 
particular person is or is not the legal representative of a deceased party, does not operate 
as res judicata. The reason is that such an order decides only a matter which is collateral 
to the decision of the suit. 6 See also Note 7 generally and Notes 14 to 17. 


14. Suit for rent — Question of title in. — It is not possible to frame any 
hard and fast rule whether a previous decision in a suit for rent does or does not operate 
as res judicata in a subsequent suit on title . 1 The question depends upon the fact whether 
the issue as to title raised in the subsequent suit was directly and substantially in issue 
in the former suit and this again depends, as has been seen already in Note 7, on the 
circumstances of each case . 2 If it ivas directly and substantially in issue in the former suit, 
the finding on it would operate as res judicata ; 3 but if it was not in issue at all or was 
only collaterally and incidentally in issue, it would not so operate 4 Thus, where, for the 


(’31) 18 AIR 1931 Oudh 263 (266, 267) : 7 Luck 
73 (DB). (Question of validity of gift indirectly in 
issue.) 

('23) 10 AIR 1923 Oudh 93 (97) : 26 Oudh Cas 24 
(DB). 

(’37) 24 AIR 1937 Pat 141 (144) (DB). 

(’17) 4 AIR 1917 Pat 653 (654) : 2 Pat L Jour 159 
(DB). 

(’27) 14 AIR 1927 Rang 319 (320, 321) : 5 Rang 
527 (DB). 

C09) 3 Sind L R 93 (94) (DB). 

2. (’07) 4 All L Jour 617 (518). 

(’74) 22 Suth W R 349 (350) (DB). 

('86) 1886 All W N 44 (44) (DB). 

('71) 8 Bom H C R A C 23 (24) (DB). 

Also see Note 83. 

3. (’68) 10 Suth \V R 22 (23) (DB). 

4. (’25) 12 AIR 1925 Cal 996 (1000) (DB). 

5. (’41)28 AIR 1941 Lab 142 (143). 

(’40) 27 AIR 1940 Nag 99 (100) : ILR (1941) Nag 
735. (Order that a certain person shall be brought 
on record as the legal representative of a decree- 
holder, is not a decree and does not operate as res 
judicata.) 

*(’37) 24 AIR 1937 Oudh 220 (222) : 13 Luck 20 
(FB). (Overruling 8 Luck 477 : A I R 1933 Oudh 
207). 

(’13)20 Ind Cas 950 (951) (DB) (Mad). (Order 

appointing legal representative of deceased plaintiff.) 

( 0o) 28 All 109 (111) (DB). (Legal representative 
of plaintiff.) 

t (’36) 23 AIR 1936 All 412 (422):58 All 734 (DB). 
(Dissenting from AIR 1926 All 439 : 48 \U .\2'> I 
t (’34) 21 AIR 1934 Lali 465 (466) fDB). 
t(*39) 26 AIR 1939 Nag 147 (148) I L It (1939) 
Nag 165 (DB). 

♦ (’21) 8 AIR 1921 Nag 23 (25) : 17 Nag L R 45. 
(’16) 3 AIR 1916 Nag 89 (90) : 13 Nag L R 32 
(Obiter.) 

[ See also (’02) 27 Bom 162 (169) (DB). 

(’ll) 9 Ind Cas 603 (604) (DB) (Mad). (Suit under 
S. 367 of the Code of 1882 — Decision in such suit 
will be res judicata.)] 


Note 14 

1. (’26) 13 AIR 1926 Cal 369 (369) (DB). 

(’23) 10 AIR 1923 Cal 333(335) (DB). (Not decided.) 

2. See cases in Note 7, foot-note (15). 

3. (’41) 28 AIR 1941 Cal 512 (513). (Rent suit — 
Tenant’s defence that he held land under third 
person overruled — Suit by tenant for declaration 
that third person and not plaintiff in rent suit was 
bis landlord is barred by res judicata.) 

t(’30) 17 AIR 1930 P C 224 (225) : 57 Ind App 
208 : 8 Rang 326 (PC). 

(’18) 5 AIR 1918 Cal 552 (552) (DB). 
f (’38) 25 AIR 1938 Bom 291 (294). 

(’26) 13 AIR 1926 Cal 1228 (1228) (DB). (Execu¬ 
tion of certain kabuliyat by defendant, a material 
issue in prior suit — Plaintiff failing to prove —. 
Admission in kabuliyat cannot be proved in subse¬ 
quent suit.) 

f (’24) 11 AIR 1924 Cal 128 (131) (DB). (Landlord 
if a party cannot dispute title of a tenant decided 
between bis tenants.) 

(’19) 6 AIR 1919 Cal 1013 (1013) (DB). 

(’19) 6 AIR 1919 Cal 316 (317) (DB). 

(’13) 19 Ind Cas 632 (634) (DB) (Cal). 

(’98) 25 Cal 136 (110) (DB). 

(’83) 12 Cal L Bep 38 (39) (DB). (A suing JS for 
rent — B denying A’s title — Suit dismissed on 
ground that A ba9 no title—Again A suing />’ for 
possession — Suit is barred.) 

(’77) 3 Cal 145 (147, 148) (FB). 

(*35) 22 AIR 1935 Pat 526 (527). 

(’18) 5 Allt 1918 Put 377 (379). 

4. (’40) 27 AIR 1940 Cal 347 (350). (lu a rent suit, 
it is not absolutely necessary to decide tbe question 
of title as between tbe plaintiffs on the one band 
and tbe pro forma defendants on tbe other in 
order to give tbe plaintiffs any relief against tbe 
tenants defendants.) 

I 39) 26 AIR 1939 Pat 633(634). (Previous decision 
on question of title—No res judicata in later suit 
us to nature or rate of amount payable by tenant.) 
(’39) 26 AIR 1939 Pat 519 (519) (DB) tenam -' 
(’21) 63 Ind Cas 762 (763) (DB) (Cal). 
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purpose of settling the rent , or of determining the share of the rent , to which the 
plaintiff is entitled, the question of the extent of the plaintiff’s title is raised directly and 
decided, the decision will operate as res judicata between the parties. 6 Similarly, where 
A sues B for rent and B contends that c and not A is entitled to the property and c is 
thereupon impleaded as a party or C himself intervenes as a person claiming title and the 
question of title as between A and C is clearly raised and decided, the decision will operate 
as res judicata between the parties. 0 Similarly, if, in the above case, B claims title in 
himself as against A, the issue as to title will be directly and substantially in issue so as to 
make the finding thereon res judicata between them. 7 Of course, in every suit for rent, 
or for settling the rent, the question of the existence or non-existence of relationship of 
landlord and tenant or of the nature of the tenancy is directly and substantially in issue 
and the decision in such suit will bo res judicata in subsequent proceedings between the 
j)arties. 8 


(’02) 6 Cal W N 66 (67) (DB). 

(’24) 11 AIR 1924 All 479 (479). (Decision by tbe 
Revenue Court that defendant was not plaintiff’s 
tenant does not bar a plea that the defendant was 
a rent-free granfee.) 

(’24) 11 AIR 1924 All 270 (270) (DB). 

(’16) 3 AIR 1910 All 26 (27). 

(’15) 29 Ind Cas 678 (679) (U P B R). 
t (’38) 25 AIR 1938 Bom 291 (294). 

(’29) 16 AIR 1929 Bom 32 (32) (DB). (Ejectment 
suit—Rent decree only passed—Finding as to title 
need not be incorporated in the decree.) 

(’35) 22 AIR 1935 Cal 607 (608). (Notice to quit 
and suit for ejectment—Tenancy not proved and 
suit dismissed—Subsequent suit for rent — Rela¬ 
tionship then also not proved and suit dismissed— 
Subsequent suit for declaration of title and posses¬ 
sion on allegation of tenancy and forfeiture held 
not barred by prior suit.) 

*{'30) 17 AIR 1930 Cal 579(581): 57 Cal 371(DB). 
(’26) 13 AIR 1926 Cal 887 (889) (DB). 

(’24) 11 AIR 1924 Cal 460 (461) (DB). (Decision in 
a prior rent suit that defendants are not tenants of 
plaintiff is no bar to a second suit to eject defen¬ 
dants as trespassers.) 

(’23) 10 AIR 1923 Cal 327 (329) (DB). 

(’21) 8 AIR 1921 Cal 355 (355) (DB). 

(’20) 7 AIR 1920 Cal 729 (730) (DB). 

(’20) 7 AIR 1920 Cal 601 (603) (DB). 

(’19) 6 AIR 1919 Cal 131 (132) (DB). 

(’16) 3 AIR 1916 Cal 154 (155) (DB). 

(’14) 1 AIR 1914 Cal 741 (742). 

(’ll) 9 Ind Cas 2 (3) (Cal). (Previous decision as to 
tenancy no bar to a defence in a subsequent suit 
that a particular plot is not included in the 
tenancy.) 

CIO) 8 Ind Cas 715 (716) (Cal). 

(’09) 1 Ind Cas 175 (176) (DB) (Cal). 

*(’99) 26 Cal 428 (431. 433) (FB). 

(’83) 9 Cal 426 (429) (DB). 

+ (’75) 21 Snth W R 111 (112) (DB). 

(’7!) 16 Sutli W II 85 (86) (DB). 

(’71) 15 Suth W R 415 (416) (DB). 

(’69) 11 Sutli W R 216 (216) (DB). 

(’04) 1904 Pun Hi* No. 54, p. 161 (162). 

(’96) 1896 Pun H<> No. 55. 

\ (’21) h AIR 1921 Ma<l :$06(308):44 Mad 514(DB). 
i’19) 6 AIR 1919 Mad 743 (745) (DB). 

(•99) 22 Mad 323 (325) (DB). 


(’28) 15 AIR 1928 Nag 169 (171). (Previous suit 
for enhancement of rent — Question of status of 
tenant not raised—Subsequent suit for ejectment 
not barred.) 

(’06) 2 Nag L R 94 (97). 

(’12) 15 Oudh Cas 45 (47, 48). 

(’35) 22 AIR 1935 Pat 306 (324) : 14 Pat 70 (DB). 
(Question whether plaintiff had the status of a 
proprietor not raised.) 

(’17) 4 AIR 1917 Pat 471 (471) (DB). 

[See (’40) 27 AIR 1940 Pat 21 (24). 

(■36) 23 AIR 1936 Cal 772 (774). (Rent suit — 
Issue as to whether all the plots covered by tbe 
jamas are included in tbe suit is only collateral.)] 
Also see Note 108. 

5. (’25) 12 AIR 1925 Cal 1004 (1006) (DB). 

+ (’32) 19 AIR 1932 Cal 385 (386) (DB). 

(’36) 23 AIR 1936 Pat 511 (511) (DB). 

6. f ('78) 3 Cal 145 (147) (FB). 

(’80) 5 Cal 832 (837) (DB). 

(’86) 12 Cal 563 (565) (DB). 

[But see (’25) 12 AIR 1925 All 574(575). (Where, 
however, it could not be said on the facts that the 
point was raised clearly and decided in the former 
suit.)] 


ilso sec Note 44. 

+ (’88) 15 Cal 756 (761) : 15 Ind App 97 (PC). 
«('06) 10 Cal W N 820 (822) (DB). 

17) 4 AIR 1917 Low Bur 94 (96). 

«(’ll) 12 Ind Cas 9 (10) (Cal). 

10) 7 Ind Cas 15 (17) (Cal). 

, (’06) 10 Cal W N 820 (822, 823, 824) (DB). 

11) 10 Ind Cas 363 (364) (DB) (Cal). 

21) 8 AIR 1921 All 348 (349) : 43 All 191 (FB). 
27) 14 AIR 1927 Cal 431 (432) (DB). 

26) 13 AIR 1926 Cal 114 (115) (DB). 

) (-25) 12 AIR 1925 Cal 427 (430) (DB). (When 
defendants have been defeated in a previous suit aa 
regards their contention that they are tenants in 
severalty, the question is res judicata in a subse¬ 
quent suit.) 

24) 11 AIR 1924 Cal 460 (461) (DB). 

16) 3 AIR 1916 Cal 357 (357) : 43 Cal 170 (DB). 
14) 1 AIR 1914 Cal 592 (595) (DB). 

10) 8 Ind Cas 660 (661) (DB) (Cal). 

10) 5 Ind Cas 703 (708) (DB) (Cal). 

02) G Cal W N 238 (240) : 29 Cal 252 (DB). 
(Decision settling the rent implies a decision ns to 
the nature of the tenancy.) 
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In Run Bahadur v. Luclio Koer , 9 a Hindu widow sued x for rent of certain 
property belonging to the estate of her husband. B, a brother of the husband, intervened 
in the suit claiming that he was joint with his deceased brother and that he was entitled 
to the rent by survivorship. B was thereupon impleaded as a party to the suit, and an 
issue was framed in the following terms : “Did the plaintiff (the widow) or her deceased 
husband realise the rent separately and in a state of separation before this, or did the 
plaintiff’s husband, during his lifetime, realise the rent with B jointly, and after him did 
B alone receive the rent of the entire sixteen annas ?’* The issue was found against B and 
in favour of the widow. Thereupon B filed a suit against the Hindu widow for possession 
of the properties of the deceased brother on the ground that they were joint in estate and 
that B was entitled to the properties by survivorship. In regard to the question of res 
judicata raised by the defendant, their Lordships of the Privy Council said : 

“Having regard to the subject-matter of the suit, to the form of the issue (which has been 
above set out) and to some expressions of the learned Judge, their Lordships are further of opinion 
that the question of title was no more than incidental and subsidiary to the main question, vie. 
whether any and what rent was due from the tenant, and that on this ground also the judgment was 
not conclusive.” 

In Srihari v. Khitish Chandra , 10 A sued B and others for rent and the issue 
raised was as to what the share was for which A was entitled to the rent. The Court 
decreed the suit in favour of A for the whole rent and thereupon B and others sued A for 
declaration of their title to the property. It was held that the issue in the rent suit was 
‘for what shave is the plaintiff entitled to rent’ and not ‘to what share of the property is 
the plaintiff entitled as owner' and that though the share of the rent of a tenure to which 
a party is entitled depends generally upon the extent of his share in the property in 
which the tenure is included or, in other words, upon the extent of his title, yet, having 
regard to the frame of the issue and to the judgment of the original and appellate 
Courts in the former suit, the question could be said to have been in issue in that suit 
only incidentally and not directly. 


15. Suits for rent for successive periods or for other recurring 
liability. — A suit for rent may involve an issue as to the plaintiff’s right to receive 
rent for a particular period or it may involve an issue as to his title , i. e., his recurring 
right to receive rent generallg for the whole period of the tenancy and not alone for 
the particular period for which rent is claimed. In the former case the decision on the 
plaintiff’s right to receive rent will bo res judicata so far as the period actually sued 
for is concerned but will not be res judicata in a suit for rent for a subsequent period. 1 


tC33) 25 AIR 1038 Nag 195 (197) : ILR (1940) 
Nag 181. 

(’30) 17 AIR 1930 Oudh 335 (335) (DB). (Decision 
a9 to status of tenant and rate of rent.) 

(1900) 3 Oudh Cas 65 (67). 

(’19) 6 AIR 1919 Pat 371 (372). 

[See also (’41) 28 AIR 1941 Cal 574 (576). (Rent 
suit—Main question to determine is whether rela¬ 
tion of landlord and tenant exists—Determina¬ 
tion of number of dags constituting tenancy or 
exact boundaries or extent of tenancy is not neces¬ 
sary.) 

9. (’85) 11 Cal 301 (310) : 12 Ind App 23 (PC). 

10. (’97) 24 Cal 569 (573, 574). 

Note 15 

1. (’42) 29 AIR 1942 Pat 323 (324) (DB). 
t (’30) 17 AIR 1930 Pat 585 (586. 587) : 9 Pat 
674 (DB). 


(’27) 11 AIR 1927 All 145 (145, 146). 

(’14) 1 AIR 1914 All 1 (2). 

(’32) 19 AIR 1932 Bom 222 (223) : 56 Bom 292 
(DB). (Second suit for future inesne profits not 
covered by first suit.) 

(’03) 27 Bom 418 (423) (DB). 
t (’02) 26 Bom 25 (31. (32) (DB). 

(’31) 18 AIR 1931 Cal 788 (789) : 58 Cal 1040 
(DB). (Second suit for future mesne profits not 
covered by first suit.) 

+ (1900) 4 Cal W N 13 (41) (DB). 

(’97) 21 Cal 711 (712) (DB). 

(’31) 1931 Mad W N 813 (814) (DB). (Claim for 
deductions against claim for mesne profits for a 
subsequent period.) 

(’22) 9 AIR 1922 Pat 303 (307) : 1 Pat 218 (DB). 
(Cess under Bengal Act IX of 1890.) 
f (’22) 9 AIR 1922 Pat 213 (211). 
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la the latter case, it will be res judicata in suits for rent for all successive periods. 2 
But if the general question was gone into and decided merely for the purpose of 
deciding the right or liability for the period involved in the suit, then the issue must 
be taken to have been raised only incidentally . Where issues have been framed, the 
non-existence of a direct issue of this character has to be seriously taken into account 
in determining the question whether the question of right or liability for all times was 
directly and substantially in issue. 3 

A decision in a suit in which the issue was with reference to the plaintiff’s right 
to leceive rent for a particular period only, may, however, be presumptive evidence of 
the rent of future years though such evidence may be rebutted by other evidence showing 
change of circumstances, etc. 4 Thus, a decision in a suit for mehvaram of one fasli 
would not estop the defendant, when sued for the mehvaram for subsequent years, from 

contending that he was not in possession of the lands in respect of which the mehvaram, 
is claimed. 6 

A decree in previous suit awarding mesne profits up to the date of that suit 
cannot be res judicata upon the question of mesne profits for the subsequent period. 0 

The right to sue for ejectment of an annual tenant accrues every year and so 
the withdrawal of a previous suit for ejectment does not bar a subsequent suit for 
ejectment against the same party on a subsequent cause of action. 7 Similarly, a dismissal 
of a suit for enhancement of rent is no bar to the filing of a fresh suit for enhancement 
of rent in a subsequent year. 8 

Where a suit for ejectment is dismissed for failure to serve a proper notice to 
quit on the tenant, it will be res judicata on the question of the landlord’s title in a 
subsequent suit for ejectment, if the first suit decided the question of title. 9 


16. Suits for maintenance at different rates. — A suit for arrears of 
maintenance for a particular period will of course bar a subsequent suit for arrears of 
maintenance for the same period but not a suit for arrears of maintenance for a different 
period. 1 Again, where the right to maintenance is in issue in the former suit, a subsequent 
suit as to such right will also be barred, 3 but the maintenance decree is not final as to 
the rate of maintenance fixed and is no bar to a suit for maintenance at an enhanced 
rate for a different period under altered circumstances, 3 or to a suit to declare that the 


maintenance was a charge on the property. 4 


(’17) 1 AIR 1917 l'at 615 (610) (DU). 

(’17) 1 AIR 1917 Pat 51 (51, 55) (DR). 

2. fC30) 17 AIR 1930 Put 585 (587) : 9 Pat 071 
(DR). 

t (’29) 10 AIR 1929 All 29 (30, 31). 

\ (’01) 23 All 5 (12) (DR). 

+ (’89) 11 All 118 (150) (SR). 

( 25) 12 AIR 1925 Cul 127 (130) (DR). (Suit for 
rent_\Vhcther cx parte or inter partes.) 

C7G) 1 Cal 202 (205, 200) (DR). 

(’31)21 AIR 1931 Mad 563 (561). 

(’ll) 12 Ind Cas 329 (330) (Oudb). (Decree for rent 
involves the question of the right of the plaintitl 
to recover and of the defendant's liability to pay 
rent to the plaintiff—It becomes res judicata in 
subsequent suit for rent.) 

LSec also (’25) 12 AIR 1925 Mad 378 (379).] 

3. f (’26) 13 AIR 1926 Cal 650 (652) (DR). 

4. (’12) 29 AIR 1942 Pat 323 (324) (DB). 

(’07) 5 Cal 1j Jour 92 (93) (DR). 

t (’22) 9 AIR 1922 Pat 213 (211) 


It is not necessary that the decree should 


(’27) 14 AIR 1927 Mad 842 (843, 844)(DB). (Order 
that a particular application for the recovery of 
mesne profits awarded by a decree is not barred by 
tbe 12 years rule under S. 48, C. P. Code, is no 
bar to a plea that subsequent application for tbe 
same purpose is barred.) 

(’24) 11 AIR 1924 Pat 371 (371). 

5. (’04) 14 Mad L Jour 379 (392) (DR). 

6. (’39) 26 AIR 1939 All 52 (54). , 

7. (’26) 13 AIR 1926 All 34 (34). 

8. (’15) 31 Ind Cas 866 (866) (DB) (UPB R). 

9. (’32) 19 AIR 1932 Rom 484 (486). 

Note 16 

1. f (’03) 27 Rom 418 (424). 

(’29) 16 AIR 1929 Mad 545 (561) (DB). 

2. (’12) 14 Ind Cas 163 (465) (PC). 

Also see Note 7. 

3. (’14) 1 AIR 1914 Sind 22(23) : 8 Sind L R 306 
(308). (Or to Lave tbe rate decreased.) 

f (’99) 22 Mad 175 (178) (DB). 

4. (’63) 12 Cal L Rep 473 (475). 
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provide for any such modification.® Where there is a decree merely declaring an annual 
right to maintenance, a suit to enforce such right will lie. 0 


17. Suits relating to the rate of rent or the area for which rent is 
payable. — A decree for rent for a particular period will be conclusive as to the amount 
payable by the defendant for the years for which the rent was claimed in the suit; 1 but 
it may not be conclusive as to the rate of rent payable for successive periods of the 
same tenancy. 2 Where, however, the issue in the former suit is as to the rate of rent 
for the whole period of the lease, then the decision as to such rate is res judicata in a 
subsequent suit for rent. 3 Thus, if rent is claimed at a certain annual rate on the ground 
of the rent having been paid at a certain rate in the preceding year , an issue as to the 
annual rate of rent is generally not a direct issue, but if the rent is claimed at an 
annual rate alleged to have been settled by a binding contract and the Court tries the 
question “what is the yearly rate of rent payable according to the contract set up," that 
question is directly and substantially in issue and will operate as res judicata in a suit 
for rent for a subsequent period. 4 


Similarly, where the former decision determines the issue ‘what is the proper area 
for which the rent is payable under the contract of tenancy,’ then the decision is res 
judicata in a subsequent suit for rent for the remaining period of the lease 5 Similarly, a 
decision as to the right of the plaintiff to enhance the rent of the defendant’s holding, 0 or 
the right to claim jodi 7 under the contract of tenancy will be conclusive on the point in 


5. (’78) 1 All 594 (596) (DB). 

6 . (’84) 7 Mad 80 (82). 


Note 17 


1. t (’10) 6 Ind Cos 860 (861) (DB) (Cal). 

C23) 10 AIR 1923 Cal 282 (233). 

(’31) 18 A I R 1931 Pat 215 (216) : 10 Pat 337 
(DB). (Decision under the Bengal Tenancy Act. 
VIII of 1885.) 

(’22) 9 AIIl 1922 Pat 213 (214). 


2. (’41) 28 AIR 1911 Oudb 259 (260). 

+ (TO) 6 Ind Cas 860 (861) (Cal). 

(’23) 10 AIR 1923 Cal 282 (283). 

( 35) 22 AIR 1935 Cal 554 (555) (DB). (Suspension 
of rent allowed in former suit on account of dis¬ 
possession — Subsequent publication of Record of 

Rights showing tenant to be in full possession_No 

res judicata in subsequent suit.) 

+ (’26) 13 AIR 1926 Cal 767 (771) (DB). 

+ (’26) 13 AIR 1926 Cal 698 (700, 701) (DB). 

(’25) 12 AIR 1925 Cal 1011 (1012) (DB). 

(T9) 6 AIR 1919 Cal 981 (982) (DB). (But it is good 
evidence a3 to the rate of rent.) 

(T8)5 AIR 1918 Cal 984 (985) (DB). 

(’17) 4 AIR 1917 Cal 113 (114) (DB). 

(’14) 1 AIR 1914 Cal 826 (827) (DB). 

(’09) 2 Ind Cas 828 (830) : 36 Cal 604 (DB). 

(’09) 2 Ind Cas 160 (161) (Cal). 

+ (’09) 2 Ind Cas 11 (12, 13) (Cal). 

( 02) 28 Cal 109 (111) (DB). (Decrees as to road 
cess payable by tenant and varying from time to 
time.) 

+ (’02) 6 Cal W N 589 (591)' (DB). 
t (*20) 16 A I It 1929 Mad 673 (674, 675). (No 

direct iBsue raised as to rate of rent _No res 

judicata.) 

(’27) 14 AIR 1927 Oudh 32 (32). 

(T8) 5 AIR 1918 Oudh 98 (99). (The finding in a 


previous suit as to the amount of mesne profits 
will not operate as res judicata in a subsequent 
suit for mesne profits.) 

(’27) 14 AIR 1927 Pat 58 (59). 

(’22) 9 AIR 1922 Pat 303 (307) : 1 Pat 218 (DB). 
(’22) 9 AIR 1922 Pat 213 (214). v; 

(T9) 6 AIR 1919 Pat 526 (526) (DB). 

(’18) 5 AIR 1918 Pat 647 (649): 3 Pat L Jour 372. 
(DB). 

[But see (’32) 1932 Mad W N 639 (640).) 

3. + (’41) 28 AIR 1941 Oudh 259 (260). 

(*12) 15 Ind Cas 837 (838, 839) (DB) (Cal). 

+ (’26) 13 AIR 1926 Cal 698 (700, 701) (DB). 

(T8) 5 AIR 1918 Cal 684 (684) (DB). 

(’ 18) 5 AIR 1918 Cal 489 (490) (DB). 

(’17) 4 AIR 1917 Cal 38 (38) (I)B). 

+ (T2) 16 Ind Cas 590 (591) (Cal). 

❖(’12) 16 Ind Cas 447 (447, 448) (DB) (Cal). 

(T2) 16 Ind Cas 22 (24) (DB) (Cal). 

(’93) 20 Cal 505 (507, 508) (DB). 

+ (’92) 19 Cal 656 (660) (DB). 

(’75) 1 Cal 202 (206) (DB). 

(’20) 7 AIR 1920 Pat 584 (585, 586). (Res juai - 
cata so far as existence of contract to pay is con¬ 
cerned.) 


4. (’40) 27 AIR 1940 Cal 588 (589). 

❖(’05) 1 Cal I j .Tour 248 (255). 

(’23) 10 AIR 1923 Cal 361 (361, 362) (DB) 

5. + (’79) 4 Cal 686 (690). 

(’07) 34 Cal 1020 (1024) (DB). 

+ (’26) 13 AIR 1926 Cal 672 (676) (DB) 

(’26) 13 AIR 1920 Cal 513 (515) (DB) 

(’24) 11 AIR 1924 Cal 128 (131) (DB) 

(’08) 12 Cal W N 904 (907). 

❖(T4) 1 AIR 1914 Mad 399 (414): 37 Mad 70 (FB) 
(’38) 25 AIR 1938 Pat 306 (307): 17 Pat 451 (SB) 

6. (’73) 5 N W P H C R 163 (164) (DB). ' 

7. (’25) 12 AIR 1925 Mad 378(379). 
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subsequent proceedings. But the rejection of a defence that a portion of the holding was 
in the possession of the landlord does not preclude the trial, in a subsequent suit for rent 
for a later period, of the question as to the rate of rent, on the ground of diminished 
holding. 8 

18. Matter must have been alleged on one side and denied or admitted on the other— 
Explanation III. — See Note 7. 


19. Ex parte decree. — In considering whether an ex parte decree is res 
judicata in a subsequent suit and to what extent, it is necessary to ascertain precisely 
what matters were involved in such decision. 1 An issue can be said to be directly and 
substantially in issue in an ex parte case, only constructively . All grounds of attack in 
respect of the actual claim made and all matters inconsistent with the plaintiff's claim 
which might and ought to have been raised by the defendant, will bo deemed to be directly 
and substantially in issue in the suit and to have been heard and finally decided. 3 An ex 
parte decree will therefore operate as res judicata on all such points. 3 Thus, where A 
sues B for rent for a particular period and mentions the rate at which it is claimed and 
B remains ex parte , the decision will operate as res judicata on the following questions: 

(1) the liability of B to pay rent for the period claimed, 

(2) the existence of the relationship of landlord and tenant during the 

period, 4 and 

(3) the amount of rent claimed for that period. 


8 . (’94) 21 Cal 236 (241) (DB). 

Note 19 

1. (’ll) 12 Ind Cas 329 (330) (Oudh). 

[See also (’34) 21 A I R 1934 Cal 467 (468) (DB). 
(Ex parte decision of Settlement Officer under 
S. 105, Ben. Ten. Act, as to fair and equitable 
rent does not operate as res judicata in subse¬ 
quent suit for establishing Nisbkar rights.)] 

2. (’l l) 1 AIR 1914 Lah 390 (392) : 1915 Pan Re 
No. 12 (DB). 

(’ll) 9 Ind Cas 363 (364) (DB) (Cal), 
f (’09) 2 Ind Cas 11 (12, 13) (Cal). 

(’04) 31 Cal 79 (82) (DB). 

(’20) 7 AIR 1920 Cal 814 (815). (Suit for enhance¬ 
ment of rent—Rate of rent is necessarily in issue 
and will operate as res judicata.) 

(’34) 21 AIR 1934 Nag 33 (34). (Mortgage suit— 
Some defendants ex parte — Such defendants can 
plead paramount title in subsequent suit.) 

[See (’ll) 28 AIR 1911 Cal 571 (576).] 

3. (’ll) 28 AIR 1941 Cal 574 (576). 
f (’29) 16 AIR 1929 All 346 (346). 

(’37) 24 AIR 1937 All 251 (253) ((DB). (Ex parte 
decree—Subsequent suit to declare decree void on 
ground of want of jurisdiction is barred by res 
judicata.) 

t (’29) 16 AIR 1929 All 761 (763). 

(’29) 16 AIR 1929 All 29 (31). 

(’28) 15 AIR 1928 All 721 (723) : 50 All 394 (DB). 
f (’ll) 1 AIR 1914 All 386 (388). 

(’02) 24 All 429 (137) : 29 Ind App 118 (PC). 

(’02) 24 All 138 (Ml) (DB). 

(’82) 1882 All W N 4 (1) : 4 All 181 (DB). 

( 09) 33 Bom 479 (182) (DB). 

(’28) 15 AIR 1928 Cal 717 (720) (DB). 

( 20) 13 AIR 1926 Cal 114 (115) (DB). (Ex parte 
decree for rent satisfied — Decree is res judicata as 
to parties being landlord and tenant.) 


•f (’08) 12 Cal W N 862 (864) : 35 Cal 979 (DB). 

(’33) 20 AIR 1933 Lab 606 (609). 

(’10) 1910 Pun L It No. 47, page 114. 

(’26) 13 AIR 1926 Mad 1114 (1144). 

(’24) 11 AIR 1924 Oudb 419 (420). 

(’13) 7 Low Bur Rul 56 (59). (Ex parte foreign 
judgment.) 

(’24) 11 AIR 1924 Sind 60 (61). 

(’14) 1 AIR 1914 Sind 24 (25) : 8 Sind L R 218 
(DB). 

[See (’41) 28 AIR 1941 Cal 574 (576).] 

[Sec also (’42) 29 AIR 1942 Pesh 9 (10). (It 
makes no difference for the purposes of the ap¬ 
plication of the doctrine of res judicata whether 
a suit is decided ex parte or nfter contest.) 

(’34) 21 AIR 1934 Cal 384 (387). (Mortgage by 
two Hindu brothers A and B of undivided share 
of all three brothers, A, B and C — Suit by 
mortgagee —C impleaded only as pro forma de¬ 
fendant _ No averment as to authorization by 

C _ Ex parte decree — Suit by C's sonsafter C’s 

death for declaration—Suit not barred by doctrine 
of constructive res judicata.) 


(’17) 4 AIR 1917 Pat 585 (586, 587) (DB). (Point 
not necessary to be determined — Not res 
judicata )] 

[See however observations by way of obiter in 
(’20) 7 AIR 1920 Pat 584 (586).] 

1 . (’27) 14 AIR 1927 All 652 (553) : 49 All 658 
(DB). 

\ (’36) 23 AIR 1936 Pat 556 (557) (DB) 

(But see (’14) 1 A I R 1914 Cal 849 (850) (DB). 
(An ex parte decree in a rent suit wherein the 
relationship of landlord and tenant was neither 
raised nor decided is not res. judicata in ft 
subsequent suit for rent upon the question o 

relationship.)] 
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But the rate of rent cannot ordinarily be said to be a material question which was 
necessary in that case to give relief to the plaintiff and which had to be attacked by way 
of defence. The question of the rate therefore cannot be ordinarily res judicata in such 
cases. 6 Where, however, it was necessary to decide the rate of rent also in a suit for rent, 
the decision as to the rate will operate as res judicata .° The question whether it was 
necessary or material to decide it must be determined with reference to the special facts 
of each case. 7 / 

Under Explanation IV to s. 13 of the old Code, a decision was not final unless it 
was such that the Court making it could not alter it (except on review) on the application 
of either party or reconsider it of its own motion. In the undermentioned cases 8 it was held 
that an ex parte decision which could be set aside by the Court on the application of the 
parties, could not be final and therefore could not be res judicata. The said Explana¬ 
tion has now been omitted in this Code and the said decisions are consequently no 
longer law. 

The section does not bar a suit to set aside an ex parte decree on the ground that 
it was obtained by fraud? and this is so even though the defendant was unsuccessful in 
his application under o. 9, R. 13 to set aside the decree and even though he did not appeal 
from the order rejecting his application. 10 If, however, the plea of fraud is set up in the 
application and is admdicated upon, a suit on the same would, of course, be barred. 11 If 
the points raised in Mie subsequent suit could not have been raised in the previous 
application, the suit will not be barred. 12 See also the undermentioned decision. 13 


20. Former suit—Explanation I—General. — There was nothing under the 
old Code corresponding to Explanation I of this section but the words ‘former suit’ were 

5. (’43) 47 Cal W N 3G2 (364). 

+ (’89) 16 Cal 300 (306)(FB). (Overruling 3 Cal 383 
(FB).) 


(’12) 16 Ind Cas 911 (912) (DB) (Cal). 

(’2o) 12 AIR 1925 Cal 427 (430) (DB). 

( 99) 4 Cal W N 161 (162) (DB). (Not substantially 
m issue, hence no res judicata.) 

(’25) 12 AIR 1925 Mad 378 (379). (Liability to 
pay jodi.) 

(’16) 3 AIR 1916 Mad 147 (150) (DB). (Joints left 
open—Not res judicata.) 

( 11) 12 Ind Cas 329 (330) (Oudh). (No dispute as 
to rate of rent.) 

[See (’20) 7 AIR 1920 Cal 77 (78).] 

6 . (’43) 47 Cal W N 362 (364). 

*(’26) 13 AIR 1926 Cal 767 (769) (DB). (Rate of 
rent Substantially in issue—Hence res judicata.) 
( 30) 17 AIR 1930 Oudh 335 (335) (DB). (Do.) 

+ (’29j 16 AIR 1929 All 29 (30). (Rate of rent — 
Substantially in issue—Hence res judicata —Case 
of interest on arrears of rent.) 

7. (’29) 16 AIR 1929 Mad 673 (671). 

8 . (’81) 7 Cal 23 (25) (DB). 

(’82) 8 Cal 275 (276) (DB). 

(’75) 23 Suth W It 149 (149) (DB). 

(’07) 7 Suth W It 236 (237) (DB). 

(’83) 1883 Pun Re No. 78. 

(’99) 9 Mad L Jour 60 (61) (DB). 

9. (’94) 21 Cal 605 (609) (DB). 

(’70) 7 Bom H C R (O C) 150 (163, 164). 

10. f (’02) 29 Cal 395 (399, 400) : 29 Ind App 

99 (PC). 4 

t (’01) 28 Cal 475 (478) (PC). 


(’99) 21 All 289 (290). 

*(’97) 24 Cal 546 (549, 550) (DB). 
t (’27) 14 AIR 1927 Rang 281 (281) : 5 Rang 471 
(DB). 

Also see O. 9, It. 13, N. 12. 

11. (’42) 29 AIR 1942 Pat 357 (359, 360) (DB). 

(Question as to fraudulent suppression of sum¬ 
mons decided in a proceeding under O. 9, It. 13_ 

Subsequent suit to set aside decree on same ground 
is barred by res judicata.) 

(’07) 29 All 212 (212) (DB). 
t ( 07) 29 All 608 (612) (DB). 

(’37) 24 AIR 1937 Lah 614 (615). 

(’35) 22 AIR 1935 Pat 458 (458): 14 Pat 439 (DB). 
(Application deciding that summons was duly 
served — Point that it was fraudulently suppressed 
cannot be raised in suit.) 

t (’24) 11 Allt 1924 Pat 238 (239): 2 Pat 833 (DB). 
+ (’21) 8 AIR 1921 Pat 12 (13): 6 Pat L Jour 1 (DB). 
*(’24) 11 AIR 1924 Rang 119 (122) : 1 Rang 500. 
(Plea of non-service of summons raised and decided 
in application—Suit on that point is barred.) 

Also see O. 9, It. 13, N. 12. 

12. (’25) 12 AIR 1925 Cal 663 (664) (DB). (It is 
not cleur, however, from the facts how the ques¬ 
tion of non-service of summons was not and could 
not have been raised in the previous application ) 

13. (’36) 23 AIR 1936 Pesh 1 (2). (Defendant 
trying to set aside ex parte decree under O. 9 It 13 
— Failure to prove want of due service of’ sum 
mons — Defendant is barred from agitating same 

question in appeal or revision against the cx parte 
decree.) 1 
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interpreted by judicial decisions to mean a previously decided suit. 1 Explanation I gives 
effect to the view so laid down and it does not matter now if the previously decided suit 
was in fact instituted subsequently. 2 The same rule will apply to appeals and revisions 
also. 3 Thus, if a suit is decided between the same parties by a Court establishing the title 
of one of them to the property in dispute, and such decision has become final, the decision 
constitutes the question of title res judicata, even for the purpose of an appeal or revision 
from a decree in another suit between the same parties in another Court, though the 
decision relied on as res judicata has been given only after the decision appealed against 
or sought to be revised. 4 The expression ‘former suit,’ however, distinctly shows that there 
must be two suits or proceedings and that the section has no application to orders passed 
at different stages of the same or single proceeding, though such orders are binding in all 
subsequent stages of the same matter on general principles of res judicata . 5 


21. “Suit,” meaning of. — See also Note 5 on s, 2 (2), and Note 80. 

The word ‘suit’ in this section means proceedings in action in Courts of the first 
instance as distinguished from proceedings in Appellate Courts, though the general 
principles of res judicata may apply to appellate t>roceedings. 1 It must also be under¬ 
stood to mean such a matter as might have formed the subject of a separate suit 
independently of the provisions of the Code which enable a person to unite several causes 
of action in one and the samo suit. 2 « 


Hence, if it is possible to treat tho entire cause of action upon which the later 
suit is founded as divisible and if in the earlier suit one of the component parts of the 
cause of action was relied on, then the previous decision will stand as a bar to the extent 
of the matter involved in the earlier suit. 3 


Note 20 

1. •£•('89) 11 All 118 (162). 

+ C01) 21 Mad 350 (355) (DR). 
t'37) 21 AIR 1937 All 108 (110) (DR). 

CIO) 32 All G7 (GO) (DB). 

(’90) 1890 Pun Re No. 153. 
i But see ('95) 1895 Pun Re No. 57.] 

2. ('12) 1G Cal W N 702 (703) (DB). 

(’10) 27 AIR 1910 All 171 (173) (DB). (Assuming 
that out of two suits decided on the same date 
the suit which hears the earlier number must be 
deemed to have been decided first, there can be 
no doubt that it can be proved that the subsequent 
suit was decided earlier.) 

(’29) 1G AIR 1929 Pat 173 (176) : 8 Pat 107 (DB). 
+ (’23) 10 AIR 1923 Cal 49G (499) (DB). 

(’27) 11 AIR 1927 All 189 (189). 
t (’08) 1908 All W N 211 (212). 

( II) 1 AIR 1911 Cal G93 (G94) (DB). 

(’28) 15 AIR 1928 Bah 710(712). 

(’33) 20 AIR 1933 Pat 78 (79): 12 Pat 139 (DB). 
(’ll) 0 Bow Bur Ru) 93 (97) (DB). 

(*20) 90 Ind Cas C94 (095) (All). 

3. \ ( 23) 10 AIR 1923 Cal 496 (499) (DB). 

COO) 12 All 578 (579). 4 ,, . 

(’37) 21 AIR 1937 Mad 544 (545,546). (Final deci¬ 
sion in suit pending appeal in another suit operate.^ 
ns res judicata.) 

(’36) 23 AIR 1036 Mad 190 (191) : 59 Mad 777. 

4 (*42) 29 AIR 1942 Mad 421 (422) : ILR (1942) 
Mad 077. 

(’36) 23 AIR 193G Mad 190 (191) : 59 Mad 777. 

5. C43) 30 AIR 1913 Cal 1 (9) : ILR (1942) 2 Cal 
4 20H (Dl>). (Decree for meene profits up to date of 


suit cannot be attacked in appeal against deoree 
— Suit for subsequent mesne profits passed m 
same suit.) 

f (’84) 6 All 269 (274) : 11 Iod App 37 (PC). 

’81) 3 All 173 (175) (DB). 

Note 21 

1. (’42) 29 AIR 1942 Mad 421 (422) : ILR (1942) 
Mad G77 (DB). (Final judgment in another case 
on same point pronounced pending appeal operates 
as to s judicata.) 

1939) 26 AIR 1939 Sind 329 (331) : ILR (1940) 
Kar 15 (DB). (The rule of res judicata contained 
in S. 11 applies to appeals as well as to trials in 

orifiiQ&l Courts.) ^ v A _ . 

*(’27) 14 AIR 1927 Lah 289 (294, 310) : 8 Lah 

•34) 21 B AIR 1934 Lah 416 (416). (Suit by A 

‘ against B for accounts partly decreed— Decision 
in appeal by A against the deoree is res judicata 
in B's appeal even though his appeal is decreed 
by another Court.) 

;*89) 11 All 148 (159) (FB). (Principle applies to 
appeals.) 

(’96) 23 Cal 415 (419) (DB). 

2. (’99) 12 C P L R 91 (95). , „ „ 

(’19) 6 AIR 1919 Nag 25 (26) : 16 Nag L R 91. 

[ See also (’23) 10 AIR 1923 All 176 (177) : 45 
All 59 (DB). (First suit for possession—Second 
suit for possession and mesne profits.)] . 

3. (’42) 29 AIR 1942 Nag 119 (121) : ILR (1942) 

tniS)^ AIR 1935 Cal 792 (797) (DB). . 

(’38) 25 AIR 1938 Nag 401 (405) : I L R (1938) 

Nag 496 (DB). 
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Illustration. 

K sues S on two bonds. S contends that the two bonds as well as two other bonds were satisfied. 
The contention is found against S and a decree is passed in favour of K. S subsequently sues K tor 
return of the four bonds alleging that the same had been satisfied. The Court which tried the 
former suit had no pecuniary jurisdiction to try the subsequent suit on the four bonds. Is the suit 
barred so far as the two bonds in K's suit are concerned ? Yes. The reason is that the suit in respect 
of each of the bonds must be regarded as a separate suit inasmuch as they could have each formed 
the subject-matter of a separate suit. The subsequent suit, therefore, may be taken to consist of 
really two suits for the purposes of section 11, one of which, namely, that in respect of the two bonds 
in K's suit, was competent to be tried by the Court in the former suit and therefore the suit, so far 
as the two bonds are concerned, is clearly barred by res judicata 

The -word ‘suit’ means a valid suit. A suit against a dead man is not a valid suit 
at'all and cannot be regarded as a suit for purposes of section ll. 6 

22. Interlocutory orders. — Interlocutory applications in a suit cannot 
themselves be regarded as suits for the purposes of S ll and orders thereon cannot, at 
a subsequent stage of the same suit, be regarded as decisions in ‘former suit.’ Section ll 
will not therefore in terms apply to such cases. But as ha3 been seen in Note 3 , the 
section is not exhaustive of all cases of estoppel by judgment and the general principles 
of res judicata will still apply. In Ram Kirpal Shukal v. ML Rup Kuari, 1 their 
Lordships of the Privy Council observed as follows: 

“The question, if the term ‘ res judicata' was intended, as it doubtless was, and was understood 

by the Full Bench, to refer to a matter decided by a Court of competent jurisdiction in a former 

suit, was irrelevant and inapplicable to the case. The matter decided by Mr. Probyn was not decided 

in a former suit, but in a proceeding of which the application, in which the orders reversed by the 

High Court were made, was merely continuation. It was as binding between the parties and those 

olaiming under them as an interlocutory judgment in a suit is binding upon the parties in every 

proceeding in that suit, or as a final judgment is binding upon them in carrying the judgment into 
execution. 

“The binding force of such a judgment depends not upon Section 13, Act X of 1877, but upon 
general principles of law. If it were not binding, there would be no end to litigation.” 

An order on an interlocutory application at one stage of the case ia therefore 
binding in all subsequent sta ges_of^he_8amepr oceeding under general principles of law.- 

(T8) 5 AIR 1918 Cal 742 (743) (DB). (Assess- 
ment of mesne profits.) 

(’30) 17 AIR 1<J30 Lab 83G (837) : 11 Lab 470 
(DB). (Decision us to jurisdiction by Judge_Suc¬ 

ceeding Judge cannot go behind the order.) 

(’29) 16 AIR 1929 Mad 121 (134) (DB). 

(’28) 15 AIR 1928 Mad 58 (59). (Appeal partly 
heard by another High Court Judge—Judge sub¬ 
sequently hearing the appeul is bound by previous 
finding.) 

(’21) 8 AIR 1921 Mad 461 (162) (DB). 

(’15) 2 AIR 1915 Mud 407 (410) (DB). 

(*26) 13 AIR 1926 Oudh 420 (-122) (DB). 

(’30) 17 AIR 1930 Pat 260 (261) (DB). 

(’23) 10 AIR 1923 Put 134 (135) (DB). (Settle¬ 
ment of sale proclamation after notice—Courtcan- 
not go behind in subsequent proceedings.) 

(’21) 8 AIR 1921 Pat 430 (432) (DB) 

(’21) 8 AIR 1921 Pat 131 (131) : 6 Pat L Jour 
208 (DB). (Consent order raises an estoppel as 
much as a decree passed in invitum.) 

[But see (’24) 11 AIR 1924 All 804 (805) (DB) 

(Same application-Objections at different stages 
not barred.)) 44 


4 . ( 85) Y AII247(252,253)(FB).(Per Mahmood.J.) 
(*13) 21 Ind Cas 15 (16, 17) (DB) (Mad). 

Also see Note 81. 

5. (*07) 9 Bom L R 274 (279). 

(See however (’42) 29 AIR 1942 Pat 226 (230) : 
20 Pat 841 (DB). (Decision in a 6uit irregularly 
constituted is sti 11 a decision of a Court with 
jurisdiction.)] 

Note 22 

1. (’84) 6 All 269 (274). 

2. (’43) 30 AIR 1943 Oudh 231 (232) (DB). 

(’24) 11 AIR 1924 P C 202 (206) (PC). (Order for 
appointment of receiver—Terms of consent adhered 
toby one side—Other side cannot seek toupsetorder ) 
(’29) 16 AIR 1929 Rang 228 (229). 

(’25) 12 AIR 1925 P C 280 (287) : 52 Ind App 
418 : 5 Pat 135 (PC). (Successor of Judge cannot 
modify mortgage decree passed by his predecessor 
while taking accounts as directed in the decree ) 
(’08) 1908 All W N 68 (68) (DB). 

(’24) 11 AIR 1924 Bom 495 (l97):48 Bom 638 (DB) 
(1864) 1 Bom HCR (A C) 173 (175, 176) (DB) 
(’27) 14 AIR 1927 Cal 616 (617) (DB). 

C24) 11 AIR 1924 Cal 10CJ6 fl007) (DB). 
t (’21) 8 AIR 1921 Cal 699 (701) (DB). 


tCPC. 12. 
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unless the order leaves the matter open for re-consideration at a later stage, 3 or unless- 
the order is really not an adjudication but a mere expression of opinion not necessary 
for the disposal of the application. 4 

As to whether an order under O. 22, R. 5 is res judicata , see Note 13. 


23. Execution proceedings. — Section ll doe3 not in terms apply to exe¬ 
cution proceedings in a suit 1 inasmuch as each of such proceedings is not a separate 
suit, but is only a proceeding in the same suit. 2 But, as in the case of interlocu¬ 
tory orders referred to in Note 22 above, the general principles of res judicata will 
be applicable to such proceedings. 3 When, therefore, a matter, which directly and 
substantially arises for decision in an execution proceeding, is heard and decided 
either actually or constructively by a competent Court in that proceeding, such deci¬ 
sion is final between the parties and operates as res judicata in a subsequent suit 4 ” 


3. (’25) 12 AIR 1925 Cal 1010 (1011) (DB). 

+ (’86) 8 All 172 (176, 177) (FB). 

('29) 16 AIR 1929 Oudh 398 (399) (DB). (Lower 
Appellate Court remanding case ordering one of 
several documents to be admitted—Case coming 
up before successor of Judge making that order — 
He passing another order of remand ordering all 
documents in question to be admitted — Second 
order of remand is proper.) 

4. (’26) 13 AIR 1926 Mad 162 (163) : 48 Mad 
688 (DB). 

Note 23 


1. (’ll) 28 AIR 1941 Mad 861 (862). 

(’39) 26 AIR 1939 Lab 556 (557). 

*(’84) 6 All 269 (274): 11 Ind App 37 (PC). 

+ (•24)11 AIR 1921 Pat 265 (265): 2 Pat 771 (DB). 
(Execution case is not a suit.) 

(’38) 25 AIR 1938 All 377 (379) (DB). 

+ (’26) 13 AIR 1926 All 71 (73) : 48 All 201 (DB). 
(’25) 12 AIR 1925 All 117 (117, 118) : 47 All 86 
(DB). 

(’15) 2 AIR 1915 All 314 (345) : 37 All 589 (DB). 
(’23) 10 AIR 1923 Bom 36 (37) (DB). 

+ (’37) 24 AIR 1937 Mad 511 (514) (DB). 

(’23) 10 AIR 1923 Nag 236 (237). 

(’23) 10 AIR 1923 Rang 119 (120) : 1 Upp Bur 
Rul 132. 

2. (’26) 13 AIR 1926 All 71 (73) : 48 All201 (DB). 
*(’31) 18 AIR 1931 Mad 381 (396) (DB). 

(’90) 12 All 681 (G84). 

(’89) 16 Cal 467 (164) (DB). 

(’83) 9 Cal 446 (448) (DB). 

(’82) 8 Cal 51 (61) : 8 Ind App 123 (PC). 

(’07) 1907 Upp Bur Rul C. P. C., p. 1. 

3. (’43) 30 AIR 1943 Sind 11 (12) :ILB (1942> 

Kar 326 (DB). , _ „ , 

(’42) 29 AIR 1912 Lab 153 (158): I LB (1942) Lab 


559 (FB). 

+ (’41) 23 AIR 1911 Mad 410 (441) (DB). 

(’39) 26 AIR 1939 Lab 656 (557). 

*(*84) 6 All 269 (271, 274) : 11 Ind App 37 (IC). 
(’12) 16 Ind Cos 238 (239) (DB) (Cal). 

*(•30) 23 AIR 1936 All 21 (23) : 58 All 313 (FB). 
(Not S. 11 but principle of estoppel by judgment 
applies to execution proceedings.) 

(’28) 15 AIR 1928 All 627 (530) : 51 All 346 (DB). 
(’02) 24 All 138 (Mil (DB). 

(’91) 14 All 04 (66) (DB). 

(*91) 1891 All W N 33 (34) (DB). 


(’34) 21 AIR 1934 Cal 472 (473) (DB). 

(’32) 36 Cal W N 367 (370) (DB). 

*(’09) 3 Ind Cas 47 (50) (DB) (Cal). 

(’83) 9 Cal 65 (67) (DB). 

(’37) 24 AIR 1937 Lab 21 (22). 

(’29) 16 AIR 1929 Lab 121 (122). 

(’27) 14 AIR 1927 Lab 179 (181). 

(’25) 12 AIR 1925 Lah 507 (508). 

<’13) 1913 Pun Re No. 100. u 

*(’37) 24 AIR 1937 Mad 511 v (514) (DB). 

(’33) 20 AIR 1933 Mad 466 (469). 

(’01) 24 Mad 669 (671). 

(’23) 10 AIR 1923 Nag 236 (237). 

(’30) 17 AIR 1930 Oudb 305 (310) (DB). 

(’39) 26 AIR 1939 Pat 19 (19). 

(’24) 11 AIR 1924 Pat 265 (265) : 2 Pat 771 (DB)* 


•29) 16 AIR 1929 Ifcmg 182 (183). 

(See also (’32) 19 AIR 1932 Cal 569 (571)0 
(But see (’32) 19 AIR 1932 All 392 (393) (DB).] 

I. (’42) 29 AIR 1942 All 260 (260). (Question of 
liability of surety under S. 145, C. P. Code, arising 
in execution — Decision on this question amounts 
to decree and operates as res judicata in sabse- 

ISj^VaIR 194*2 Nag 107 (108) : ILR (1942) Nag 

•42?29 D AIR 1942 All 104 (107) (DB). (Security 
bond in penal sum—Execution proceedings under 
S 386, Cr. P. C., against executant — Objection 
under S. 386, Cr. P. C., read with O. 21, B. 90 
ibat charge created was for larger amount than 
notified—Decision as to extent of charge created 
operates os res judicata in a subsequent suit.) 

•42) 29 AIR 1942 Bom 309 (310) : I L R (1942) 
Bom 822. (Although the subject-matter in later 
suit may relate to a different property.) 

’35) 22 AIR 1935 Cal 396 (397) (DB). (Award 
under Co-operative Societies Act — Excoution 
Objection to validity and exccntability— Decision 
— Separate suit not maintainable.) 

09) 4 Ind Cas 818 1819) : 1907-09 Upp Bur Rul 
C. P Code, p. 31. 

22) 9 AIR 1922 P C 341 (344) (PC). 

'll) 10 Ind Cas 453 (454) All). 

04) 26 All 152 (154). 

35) 22 AIR 1935 Bom 174 (176) (DB). 

'37| 24 AIR 1937 Cal 226 (229). 

80) 6 Cal L Rep ‘215 (218). 
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or in subsequent execution proceedings 5 or at a subsequent stage of the same execution 


(’36) 23 AIR 1936 Lab 891 (894). (Order allowing 
claim to rateable distribution not challenged by 
way of appeal or any other proceeding — Order is 
final and cannot be attacked in subsequent suit.) 
(’27) 14 AIR 1927 Lah 112 (112). 
f (T5) 2 AIR 1915 Lah 179 (181) (DB). 

(T2) 14 Ind Cas 751 (752) : 1912 Pun Re No. 91. 
(’35) 22 AIR 1935 Mad 615 (616). (In proceeding 

under S. 47, held remedy was by way of suit_In 

suit defendant contended that remedy was in exe¬ 
cution and that the prior decision was erroneous_ 

Held that the order in execution was conclusive.) 

(’35) 22 AIR 1935 Rang 174 (177) (DB). (Pro¬ 
ceeding between assignee of decree-holder and 
judgment-debtor — Objection filed by judgment- 
debtor—Execution proceeded with by assignee sub¬ 
stituted as decree-holder — Held assignment was 
impliedly regarded valid.) 

(TO) 1 Upp Bur Rul 66 (68). 
t (’09) 3 Sind L R 133 (134) (DB). 

[See also (’35) 22 AIR 1935 Rang 399 (400) (FB). 
(Declaration in prior execution that only half in¬ 
terest in certain property was attachable_In 

execution of another decreo against same judg¬ 
ment-debtor, decree-holder cannot claim to attach 
whole interest in same property.)] 

5. \ (’42) 29 AIR 1942 Bom 134 (136):ILR (1942) 
Bom 190. 

(’42) 29 AIR 1942 Lah 87 (88) (DB). 

( 42) 29 AIR 1942 Lah 71 (72). (Order on point 
allowed to become final operates as res jzidicata 
even if it has not been decided on merits.) 

(•42) 29 AIR 1912 Oudh 183 (180) : 17 Luck 366. 
(’41)28 AIR 1911 Bom 395 (397): ILR (1941) 
Bom 652. ' 

(’40) 1940.2 Mad L Jour 487 (487). 

(’40) 27 AIR 1940 Pat 251 (252) (DB). (Objection 
not taken previously in execution— Held, barred in 
subsequent execution proceeding by constructive 
res judicata.) 

(’32) 19 AIR 1932 Mad 86 (90) : 55 Mad 495 (DB). 
(Effect of prior decision cannot be avoided by 
alleging that full facts were not placed before 
Court.) 

(•22) 9 AIR 1922 P C 341 (345) (PC). 

( 35) 22 AIR 1935 All 364 (3C5). (Several minor 
decrees in theaarneauit—Order in execution of ono 
of them is res judicata in execution of another 
such decree.) 

(’31) 18 AIR 1931 All 746 (747) (DB). 

(’31) 18 AIR 1931 All 218 (219) (DB). (Order ns to 
nature of property.) 

(’26) 95 Ind Cos 31 (32) (DB). (All), 
t (’21) 11 AIR 1924 All 34 (37) : 45 All 735 (DB). 
(’0G) 3 All L Jour 198 (199, 200) (DB). 

(’05) 27 All 148 (151) (DB). (Rejection for want of 
jurisdiction.) 

(’04) 20 All 361 (364) (DB). 

(’84) 6 All 269 (274) : 11 Ind App 37 (PC). 

(’84) 188 4 All W N 39 (40) (DB). 

(’83) 1883 All W N 139 (139) <DB). 

(’82) 1882 All W N 128 (129) (DB). 

(’81) 3 All 173 (175) (DB). 

C31) 18 AIR 1931 Bom 451 (453) (DB). (It will not 
cease to be res judicata if the execution wks 


stayed pending an appeal and the decree of the 
lower Court was confirmed on appeal.) 

I (’24) 11 AIR 1924 Bom 495(497):48 Bom 638(DB). 
(’07) 31 Bom 128 (137) (I>B). 

(’91) 15 Bom 242 (244) (DB). 

(’77) 11 Bom 537 (539) (DB). (Question as to the 
personal liability of the judgment-debtor to satisfy 
the decree raised and decided.) 

(’82) 6 Bom 586 (587, 588) (DB). (Certificate of sale 
granted by Presiding Judge cannot be questioned 
by his successor in office.) 

(’37) 24 AIR 1937 Cal 481 (481). 

(’26) 13 AIR 1926 Cal 1019 (1021) : 53 Cal 582 
(DB). (Order allowing amendment of execution 
application.) 

(’21) 64 Ind Cas 724 (725) (DB) (Cal). 

(’20) 7 AIR 1920 Cal 354 (356) : 47 Cal 446 (DB; 
(T9) 6 AIR 1919 Cal 1082 (1083) (DB). 
t (T8) 5 AIR 1918 Cal 51 (52) (DB). (Decision us 
to mesne profits at one stage.) 

(’17) 4 AIR 1917 Cal 198 (199) (DB). (Fraud.) 

(T7) 4 AIR 1917 Cal 84 (85) (DB). 

(TO) 5 Iod Cas 387 (388) (DB) (Cal). 

(’09) 1 Ind Cas 124 (125) : 36 Cal 336 : 36 Ind Aim 
27 (PC). 11 

(’09) 9 Cal L Jour 356 (357) (DB). 

(’05) 2 Cal L Jour 584 (588) (DB). 

(’01) 5 Cal W N 80 (82) : 28 Cal 122 (DB). 

(’93) 20 Cal 755 (757, 758) (DB). 

(’92) 20 Cal 551 (560) (DB). 

(’87) 14 Cal 640 (643, 644) (FB). 

(’38) 25 AIR 1938 Lah 608 (609) (DB). (Decision 
that bouse of judgment-debtor is exempt from 
attachment.) 

(’34) 21 AIR 1934 Lah 637 (640). 

(’28) 110 Ind Cas 337 (337) (Lah). 

(’27) 14 AIR 1927 Lah 852 (853). (Order releasing 
property from attachment.) 

(’27) 14 AIR 1927 Lah 179 (181). 


v zo) 1 st AIK 192(3 Lab 518 (518). (Order of satis*- 
faction of decree hats fre.sh execution application 
unless set aside.) 

(’26) 13 AIR 1926 Lah 35 (37). 

(’22) 9 AIR 1922 Lah 361 (361). 

(TO) 6 Ind Cus 665 (666) (I)B) (Lab). 

(’05) 1905 Pun L R No. 139, p. 492. 

(’33) 20 AIR 1933 Mad 745 (746). (Disrni ssal on 
merits without notice to judgment-debtor is re* 
judicata.) 

t (’33) 20 AIR 1933 Mad 130 (132). 

(’31) 18 AIR 1931 Mad 303 (308) (DB). (Failure to 
appeal against order bringing legal representative 
on record.) 

(’30) 17 AIR 1930 Mad 303 (304) (DB). (Order for 
sale on execution is tinal and cannot bequestioned 
in the course of the same execution proceedings.) 

(’21) 8 AIR 1921 Mad 461 (462) (DB). (FindVn- 
that execution could not issue.) 

(’21) 8 AIR 1921 Mad 315 (317) (DB). (Decision 
that certain former execution petition was invalid 

(T9) 6 AIR 1919 Mad 929 (930) (DB) ' 

(T9) 6 AIR 1919 Mad 888 (888) (DB) 

' mV AIU 1 ?V (168 > : 37 Mad 462 (D15). 

haftheTo ?t y tbe , C ,° Urt V^rte after holdin , 
that the no!ice was duly served.) 
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proceedings. 6 Thus, a decision construing a decree in a particular way, 7 or a decision 
allowing or disallowing a claim under O. 21 R. 58,® will be conclusive in all subsequent 
applications for execution. Similarly, a decision that an application is or is not barred by 
limitation is conclusive in subsequent execution proceedings. 9 Where it is held expressly 
or impliedly that an application for execution is maintainable and execution is directed 
to proceed, the decision will be res judicata although the application is subsequently 
dismissed for non-prosecution. 10 

The general trend of decisions in the High Courts in India is to the effect that 
the doctrine of constructive res judicata is also applicable to execution proceedings in 


(’02) 12 Mad L Jour 97 (98) (DB). (Order deter¬ 
mining rate of interest payable.) 

(’02) 12 Mad L Jour 24 (27, 28) (DB). 

(’32) 19 AIR 1932 Oudh 24G (247) (DB). 

(•30) 17 AIR 1930 Oudh 305 (310) (DB). (Whether 
certain property belonged to the judgment-debtor.) 

(’30) 17 AIR 1930 Oudh 65 (67) : 5 Luck 458. 

(’21) 8 AIR 1921 Oudh 54 (54) : 24 Oudh Cas 213. 
(The conclusive character of the adjudicaiion in a 
former execution proceeding as to a party’s right to 
execute the decree cannot be affected by the subse¬ 
quent dismissal of that application for default.) 

( 08) 11 Oudh Cas 220 (221) (DB). 

(’39) 26 AIR 1939 Pat 230 (231) : 18 Pat 378 (DB). 

(’24) 11 AIR 1924 Pat 628 (629) (DB). (Decision that 
a party was not entitled to notice under 0.21, R. 66.) 

(’24) 11 AIR 1924 Pat 576 (579) : 3 Pat 596 (DB). 

(’24) 11 AIR 1924 Pat 362 (366) (DB). 

(’18) 5 AIR 1918 Pat 457 ,(458)(DB).(Decision that no 
property of the judgment-debtor can bo attached.) 

(’38) 25 AIR 1938 Pesh 77 (78) (DB). 

(But see (’31) 18 AIR 1931 Oudh 62 (G3) (DB). 
(’30) 17 AIR 1930 Pat 330 (331) : 9 Pat306(DB). 
(If the same proceeding is pending objections can 
be raised at any stage thereof.)] 

Also see O. 21, R. 66, Note 22. 


6. (’42) 29 AIR 1942 Lab 153 (153) : I L R (1942) 
Lah 559 (FB). 

(’41) 28 AIR 1941 Mad 8G1 (8G‘2). 

(’32) 19 AIR 1932 Cal 569 (571) (DB). 
f See ('ll) 28 AIR 1941 Nag 152 (153). (Order 
that an application was not mado in accordance 
with law—The mutter cannot be reagitated at a 
subsequent si age of the execution.)] 

7. (’41) 28 AIR 1941 Mad 861 (803). 

f (’85) 7 All 102 (106) (PC). (Decree construed as 
granting a particular relief.) 

(1900) 1900 Pun L R page (115) (419). (Do.) 

(’01) 32 All 210 (213) (DB). A . 

(’01) 1901 All W N 32 (33) (DB). (Decree treated 

as bearing interest.) 

(’20) 7 AIR 1920 Mad 546 (54 0 (DB). (Deoree 

treated as not executable.) _ 

(’18) 5 AIR 1918 Mad 607 (608) (DB). (Execulability 

of decree.) T>v 

(’15) 2 AIR 1915 Mad 613 (613) (DB). 

COl) 24 Mad 683 (685) (DB). (Decree held exe¬ 
cutable.) , _ 

(’96) 19 Mad 54 (56) (DB). 

(05) 15 Mad L Jour 418 (418) (DB). (Decree con¬ 
strued as containing a direction.) 

(• 18 ) 5 AIR 1918 Put 67 (G9) : 4 Pat L Jour 330 
(DB). (Execulability of decree.) 

(•26) 95 Ind Cos 31 (32) (DB). (All) 


(See (’37) 1937 Mad W N 465 (468) (DB). (Con¬ 
struction of document or decree by competent 
Court is res judicata.)"] 

Also see Note 11. 

8. (’27) 14 AIR 1927 Lab 872 (872). 

(’23) 10 AIR 1923 Mad 562 (562) (DB). 

(’31) 18 AIR 1931 Lah 6 (7). 

(’29) 1G AIR 1929 Lah 470 (470). 

9. f (’21) 8 AIR 1921 PC23(24):48 Ind Apple (PC). 

(’85) 7 All 439 (441) (DB). 

+ (’05) 1905 All W N 237 (238). 

+ (’86) 8 All 492 (493) (DB). 

f (’81) 6 Bom 54 (63, 64) (DB). 

(’99) 26 Cal 888 (890) (DB). 

(’98) 25 Cal 789 (795) (DB). 

(’93) 20 Cal 551 (560) (DB). 

(’85) 11 Cal 376 (378) (DB). 

f (’83) 9 Cal 65 (67) (DB). 

*(’82) 8 Cal 51 (59, 60) : 8 Ind App 123 (PC). 

(”22) 67 Ind Cas 56 (57) (Lah). 

(*07) 1907 Pun L R No. 86, p. 300, new edition; 
page 447, old edition. 

(’06) 1906 Pun Re No. 47. 

(’94) 1894 Pun Re No. 89. 

(’29) 16 AIR 1929 Mad 826 (826) (DB). 

(’01) 24 Mad 669 (671) (DB). 

(’25) 12 AIR 1925 Nag 82 (89):22 Nog LR 67. (prdor- 
in^ Gxccutioo to proceed after limitation period.) 

(’23) 10 AIR 1923 Nag 236 (237). 

(’30) 17 AIR 1930 Oudh 65 (67): 5 Luck 458 (DB). 

-f (’26) 13 AIR 1926 Oudh 291 (293) : 1 Luck 171 

f C32) 19 AIR 1932 Siud 116 (119) : 26 Sind L B 

[But^ee (’22) 9 A I R 1922 Bom 238 (239) : 46 
Bom 467 (DB). (Which was however decided on 
the point that there was no adjudication as to 
limitation in the prior proceeding.)] 

10. (’43) 30 AIR 1943 Mad 449 (451) (DB). (Order 
directing sale papers to be tiled amounts to deci¬ 
sion that decree is executable and operates os res 
judicata.) 

(’23) 10 AIR 1923 Pat 180 (182) (DB). 

(’23) 10 AIR 1923 Nag 1 (2). 

*(’13) 10 Ind Cas 359 (360, 361) (DB) (Cal). 

+ (’28) 15 AIR 1928 Mad 1052 (1053, 1054) (DB). 

(’17) 4 AIR 1917 Mad 334 (334) (DB). 

' (Sec also (’36) 23 AIR 1936 All 21 (24) : 58 All 
313 (FB). (Express adjudication against decroe- 
holder operates as res judicata although the 
decree-holder ultimately allows the execution 
application to bo dismissed or struck off.) 

(’28) 15 AIR 1928 Cal 804 (804, 805) (DB).] 

(But see (’98) 22 Bom 83 (85) DB).] 
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tlio sense that where a judgment-debtor fails to raise all his objections to the application 
in execution made by the decree-holder, which he might and ought to have raised, and 
the application is allowed, all such objections would be deemed to have been impliedly 
decided against him. 11 But no objection would be hold to have been impliedly decided 
against the judgment-debtor unless it was such that without an implied decision thereon 
the execution would not have been ordered. 12 Thus, if tho judgment debtor, after notice of 
the application for execution, fails to show cause against its being allowed on the ground 
that the decree is not executable, 13 or that the application is barred by limitation, 14 or 


11. (’43) 30 AIR 1943 Lah 129 (137) (DI3). (Exe¬ 
cution application— Objection as to limitation not 
raised at early stage cannot be raised later.) 

(’43) 30 AIR 1943 Sind 11 (12) : I L R (1942) Kar 
326 (DB). 

(’42) 29 AIR 1942 Bom 134 (136):1LR (1942) Bom 
190. 

(’42) 29 AIR 1942 Lah 153 (158) : ILR (1942) Lah 
559 (FB). 

(’41) 28 A I R 1941 Lah 171 (173). (The failureof 
the judgment-debtor to object at the proper time 
to the proceedings for attachment and sale of his 
properties other than those mortgaged on tho 
ground of the absence of a personal decree under 
O. 34, R. 6, C. P. Code, estops him from taking 
the objection at a later stage.) 

(’40) 27 AIR 1940 Lah 394 (397). (Plea of limita¬ 
tion not taken in the earlier stages of the case.) 
(’40) 27 A I R 1940 Lah 161 (162, 163). (The cir¬ 
cumstance that the omission to take the objection 
was not in a previous application for execution but 
only at an earlier stage of the same execution 
application makes no difference — AIR 1940 Lah 
27, distinguished on facts.) 

(’40) 27 AIR 1940 Lah 7 (8). 
t (’40) 27 AIR 1940 Pat 251 (251) (DB). 

(’25) 12 AIR 1925 All 117 (118) : 47 All 86 (DB). 
(’23) 10 AIR 1923 Bom 36 (37) (DB). 

+ (’26) 13 AIR 1926 All 71 (74) : 48 All 201 (DB). 
(’24) 11 AIR 1924 All 804 (805) (DB). (On remand 
in appeal fresh objections may, however, betaken.) 
(’31) 18 AIR 1931 Bom 446 (447) (DB). 

(’34) 21 AIR 1934 Cal 472 (473) (DB). 

(’09) 1 Ind Cas 284 (285) (DB) (Cal), 
f (’37) 24 AIR 1937 Lah 772 (775, 770). 

(’37) 24 AIR 1937 Lah 404 (407). 

1*36) 23 AIR 1936 Lah 942 (943). 

(’36) 23 AIR 1936 Lah 696 (698) (DB). 

(’36) 23 AIR 1936 Lah 167 (168). (Point taken but 
given up cun be constructive res judicata.) 

I’35) 22 AIR 1935 Lah 960 (966). 

(’35) 22 AIR 1935 Lah 949 (951) (DB). 

(’35) 22 AIR 1935 Lah 200 (201): 15 Lah 869 (DB). 
(’33) 20 AIR 1933 Lah 697 (701) (DB). 

+ (’33) 20 AIR 1933 Lah 594 (595) : 14 Lah 409. 
t (’33) 20 AIR 1933 Lah 3 (5) : 15 Lah 208. 
t (’37) 24 AIR 1937 Mad 511 (514) (DB). 

*(’31) 18 AIR 1931 Mad 381 (395). 

(’29) 16 AIR 1929 Mad 401 (407) (DB). 

(’28) 15 AIR 1928 Mad 1052 (1053, 1054) (DB). 
(’28) 15 AIR 1928 Mud 716 (758). 

(’24) 11 AIR 1924 Mad 673(676): 47 Mad 041 (DB). 
(’36) 23 AIR 1936 Nag 123 (125) : ILR (1936) 
Nag 30. 

(’35) 22 AIR 1935 Nag 80 (81). (Suit byjudgment- 
debtor for damage? for loss occasioned by fraud of 


decree-holder in getting property sold falsely re¬ 
presenting it to be encumbered — Suit is barred as 
matter could have been raised by an application 
to set aside sale under O. 21, R. 90.) 

(’26) 13 AIR 1926 Nug 164 (168). 

(’30) 17 AIR 1930 Oudh 305 (310) (DB). 

(’38) 25 Allt 1938 Pat 427 (428) (DB). 

(’35) 22 AIR 1935 Pat 409 (411): 14 Put 857 (DB). 
(’36) 23 AIR 1936 Rang 218 (219) (DB). 

(’30) 17 AIR 1930 Rang 213 (216): 8 Rang 302 (DB). 
(’29) 16 AIR 1929 Rang 182 (183). 

[See also (’33) 20 AIR 1933 All 579 (581): 55 All 
735 (DB). 

(’24) 11 AIR 1921 Bom 195 (497) : 48 Bom 638 
(DB).] 

Also see O. 21, R. 16, N. 15. 

12. (’37) 24 AIR 1937 Mad 511 (514) (DB). 

[See also (’31) 18 AIR 1931 All 689 (692): 53 Ail 

747 (DB). 

(’29) 16 AIR 1929 Mud 903 (906) (DB). (Objection 
us to the valuation of the property proclaimed to 
be sold.) 

(’17) 4 AIR 1917 Mad 185(185): 40 Mad7s0(DB).] 

13. (’43) 30 AIR 1943 Mad 449 (451) (DB). 

(’28) 15 AIR 1928 Mad 203 (204) (DB). 

(’27) 14 AIR 1927 Mad 813 (814). 

(’22) 9 AIR 1922 All 27 (28) : 44 All 350 (DB). 
(’04) 31 Cal 822 (828) (DB). 

(’37) 24 AIR 1937 Lab 18 (19). 

(’35) 22 AIR 1935 Lah 844 (816). 

(’33) 20 AIR 1933 Lah 697 (701) (DB). (Assignee 
decree-holder’s application to execute.) 

(’27) 14 AIR 1927 Lah 780 (780). 
t’25) 12 Allt 1925 Lah 610 (641) (DB). (Mortgage 
decree not made final — Decree-holiler applying for 
execution and judgment-debtor not objecting — 
Judgment-debtor cannot object at a subsequent 
stage.) 

(•27) 14 AIR 1927 Mad 149 (151). 

(’26) 13 AIR 1926 Mad 177 (177). 

\ (’24) 11 Allt 1924Mad673 (675): 47Mud 641 (DB). 
*(’23) 10 AIR 1923 Mad 619 (651) (DB). 

(’14) 1 AIR 1914 Mad 365 (365) (1'>B). 

(’04) 14 Mud I, Jour 103 (104) (DB). 

(’25) 12 AIR 1925 Nag 82 (89) : 22 Nag L R 67. 
(’20) 7 Allt 1920 Nag 40 (11). 

(’18) 5 AIR 1918 Put 11 (16) (DB). 

(’28) 113 Ind Cas 92 (03) (DB) (Mud). 

TBut sec (’35) 22 AIR 1935 Pesh 119 (121) (DB). 
(Decree partly executed — No objection as to its 
non-executability raised — Such objection cun be 
raised in subsequent application.)] 

14. (’12) 29 AIR 1942 Put 477 p478> (DB). (Plea 
of limitation raised but abandoned in previous 
stage of execution cannot be raised in subsequent 
stage of the execution.) 
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that the properties attempted to he sold are not saleable in execution, 15 or that the 
application is_ not in accordance with law, 16 or that the application is otherwise not 
maintainable, 1 ' the objections being such that he might and ought to have taken, those 
objections cannot be raised again by him in subsequent proceedings for execution, if 
there is a final decision passed in the prior proceedings which is inconsistent with such 



*(*41) *8 AIR 1941 Mad 440 (443) (DB). 

(’22) 9 AIR 1922 All 100 (100) (DB). 

(’02) 24 All 282 (287) (DB). 

(’85) 7 All 282 (283, 28 4) (DB). 

1*21) 8 AIR 1921 Bom 256(257):-45 Bom 453 (DB). 
(’20) 7 AIR 1920 Bom 264 (264): 44 Bom 227 (230» 
(DB). 

(’12) 14 Ind Cas 977 .977) (DB) (Born). 

<*9o) 19 Bom 261 (268) (DB). 

(’34) 21 AIR 1934 Cal 465 (467) (DB). 
t (’33) 20 AIR 1933 Cal 855 (856. 857) (DB). 
(Objection cannot be taken oven in the same exe¬ 
cution proceedings when notice under O. 21, R. 66 
i3 served.) 

(’28) 15 AIR 1926 Cal 861 (862) (DB). 

(’21) S AIR 1921 Cal 606 (608) (DB). 

(M3) 19 Ind Cas 377 (378) (DB) (Cal). 

(’96) 23 Cal 374 (387) (DB). 

(’22) 67 Ind Cas 56 (57) (Lah). 

(’04) 14 Mad L Jour 359 (374) (DB). 

(’01) 24 Mad 609 (671) (DB). 

(’83) 6 Mad 237 (238) (DB). 

C27) 14 AIR 1927 Oudh 188 (489): 1 Luck 543 
(DB). 

C27) 14 AIR 1927 Oudh 216 (217) (DB). (Obiter.) 
(’26) 13 AIR 1926 Oudh 291 (293) : 1 Luck 171 
(DB). 

(’22) 9 AIR 1022 Oudh 117 (118): 25 Oudh Cas 13. 
(’33) 20 AIR 1933 Pat 658 (662) : 13 Pat 86 (DB). 
('31) 18 AIR 1931 Pat 122 (424): 11 Pat 130 (DB). 
(’24) 11 AIR 1924 Pat 122 (125) : 2 Put 759 (DB). 

(Objection as to limitation dismissed for default.) 
(’23) 10 AIR 1923 Pat 180 (182) (DB). 

(’20) 7 AIR 1920 Put 570 (574) (DB). (But so long 
as an application for execution is pending, the 
judgment-debtor can at any time show that it is 
barred and the Court has to dismiss it under S. 3 
of the Limitation Act.) 

(17) 4 AIR 1917 Pat 414 (416) (DIJ). 

(’17) 1 AIR 1917 Pat 158 (159) (DB.. 

(’36) 23 AIR 1936 Pesh 9 (10). 

(But see (’95) 1895 All W N 15 (16).J 
Also see O. 21. R. 23, N. 1. 

15. (’42) 29 AIR 1942 Lah 153 (158, 160) : I I. R 
(1942) Lab 559 (FB). (Notice under 0.21, R. 54 and 
B. 66 duly served on judgment-debtor—Objection 
to saleability of property under S. 60 not raised — 

• ludgment-debtor is barred from raising it later by 
principle of constructive res judicata.) 

•M’10) 1910-2Mad L Jour 487 (487). (49 Mad L Jour 
101 : AIR 1926 Mad 12 followed.) 

CS0) 27 All G84 (686) (FB). 

(’16) 3 AIR 1916 Jloni 138 (139) : 10 Bom 675 
(678) (DB). 

(’33) 20 AIR 1933 All 192 (195). (Decision that 
property is ancestral is res judicala.) 

( 31) 18 AIR 1931 Bom 4 46 ( 448) (DB). 

(’07) 34 Cal 199 (206) (DB). 

*(’26) 13 AIR 1926 Mad 12 (14) (DID. 

('ll) TO Ind r:.9 632 (633) (DB) (Mad). 


(’25) 12 AIR 1925 Nag 320 (320) : 21 Nag L R 23. 
(MS) 5 AIR 1918 Pat 533 (534) (DB). 

[See also (’39) 26^AIR 1939 All 399 (400) : ILR 
(1939) All 602 (FB). (Execution of decree against 
Hindu father — Ancestral house sold—Father’s 
objection that he being agriculturist, his house 
was not liable to be sold, dismissed for default— 
Suit by minor 6ons against decree-holder to re¬ 
strain him from interfering with their possession 
of the house, held not maintainable.)] 

16. f (’28) 15 AIR 1928 Cal 861 (862) (DB). 

(’99) 26 Cal 888 (890) (DB). 

(’85) 7 All 282 (283) (DB). 

(’21) 8 AIR 1921 Bom 260 (261;: 45 Bom 952 (DB). 
f (’91) 15 Bom 242 (244) (DB). 

[But see (’37) 2 4 AIR 1937 Mad 760 (762). 
(Execution application not in accordance with 
law—-Judgment-debtor ignorant of defect and not 
raising objection—Objection subsequently on dis¬ 
covery of defect is not barred.)] 

17. (’42) 29 AIR 1942 Cal 369 (369) (DB). 

(’42) 29 AIR 1942 Pat 68 (69) (DB). (Failure to 
object to maintainability of application or jurisdic¬ 
tion of executing Court—Disposal on footing that 
it is a proper application—Plea that later applica¬ 
tion is barred by limitation as former one was not 
according to law is not maintainable.) 

(’05) 2 Cal L Jour 499 (503, 504) (DB). 

(’30) 17 AIR 1930 Mad 414 (118). (Objection on 
the ground of absence of attachment.) 

(’16) 3 AIR 1916 All 219 (219) : 38 All 289 (291) 
(DB). (Application to recognise assignment — 
Objeclion not raised.) 

(M4) 1 AIR 1914 All 329 (330). (Right to execute 
decree not objected to.) 

(’03) 1 All L Jour 80 (84): 26 All 361 (DB). (Do.) 
f (’91) 13 All 564 (566, 568) (DB). (Bar under 
O. 23, It. 1 not pleaded.) 

+ (’29) 16 AIR 1929 Bom 279 (281) (DB). (No 
poiut was taken in a previous darkhast that a Re¬ 
ceiver was appointed in reepect of the decree.) 

(’05) 29 Bom 96(100) (DB). 

+ (’34) 21 AIR 1934 Cal 472 (473) (DB). 

(’30) 17 Allt 1930 Lah 80 (80). (Warrant against 
surety—Surety asking time for settlement—Surety 
ultimately denying his liability—Suroty hold liable 
to decree holder, his liability having become res 
judicata.) 

t (’26) 13 AIR 1926 Nag 476 ( 478). (Decree against 
person holding deceased debtor’s proporty—Right¬ 
ful heir obtaining possession of the debtor’s pro¬ 
perty—Executing Court substituting the names of 
rightful heirs as legal representatives—Substitution 
not contested — Question whether decree can be 
executed against the property in the imud 3 of 
rightful heirs is res judicata.) 

(’20) 7 AIR 1920 Pat 146 (147) : 5 Pat L Jour 639 
(641) (DB). (Non-service of notice on the trans¬ 
feror under O. 21, R. 16 ofthe Civil Procedure Code 
not objected to.) 
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objections. The trend of the recent decisions of the Allahabad High Court is to the effect 
that an objection by the judgment-debtor would not be res judicata unless there is an 
express or implied decision overruling the objection or unless the prior execution proceeding 
had fructified in partial satisfaction of the decree. 151 The Rangoon High Court 10 and the 
Oudh Chief Court 20 also have adopted this view. A contrary view has been taken by the 
High Court of Madras. 21 But, although in a given case, an objection not raised by the 
judgment-debtor at a prior stage of the proceedings or in prior execution proceedings 
may not be barred by res judicata, the judgment-debtor may be precluded by estoppel 
from raising such objection. 22 Where the judgment-debtor in response to a notice under 
o. 21, It. 22 shows cause against the decree-holder’s right to execute the decree and such 
objection is overruled, he is not precluded from subsequently objecting to the mode in 
which execution is sought as lie was not bound to raise such objection at that stage. 23 
But, where on the judgment-debtor failing to avail himself of an opportunity allowed to 
show cause why he is not liable to bo arrested, an ex parte decision adverse to him is 
given by the executing Court, the matter of the liability to arrest is heard aud finally 
decided and a subsequent objection in the same proceedings by the judgment-debtor is 
barred. 24 

But, in order io apply the doctrine of constructive res judicata to execution 
proceedings, it must be show'll that the party affected has had clear notice of the nature 
of the claim made against him 26 and has had an opportunity of contesting the claim. 26 


18. *(’36)23 AIR 1936 All 21 (29) : 58 All 313 
<FB). 

\ (’37) 24 AIR 1937 All 446 (448) (DB). 

(’38) 25 AIR 1938 All 89 (90) (DB). 

19. (*39) 26 AIR 1939 Rang 245 (247): 1939 Rang 
L R 152. 

[See also (’41) 28 AIR 1941 Rang 56 (58) : 1940 
Rang L R 725 (DB). (Decree transferred by A' 
Court for execution to Y Court and execution 
proceeding in latter Court — Decree then recalled 
to X Court — Judgment-debtor’a failure to raise 
objection as to limitation in Court l r ia no bar to 
raise point in Court A' — The point could have 
been raised in Court Y at anytime — 13Cal257 
relied on).] 

20. f (’42) 29 AIR 1942 Oudb 219 (220) : 17 Luck- 
449 (DB). 

2 1.*£*(’41) 28 AIR 1941 Mad 440 (443) (DB). 

22. (’36) 23 AIR 1936 All 21 (32) : 58 All 313 
(FB). (Per Niamatullab, J.) 

23. (’33) 20 AIR 1933 Lab 826 (826). 

24. (’40) 42 Pun L R 374 (377). 

25. f (’10) 5 Ind Gas 89 (91. 92) (DB) (Cal). 

(•21) 8 AIR 1921 Mad 532 (532). 

C30) 17 AIR 1930 All 099 (700) : 52 All 102 1. 
(’34)21 AIR 1934 Bom 113 (116). (No notice I... 
defendant of previous execution application — No 
res judicata.) 

(’83) 7 Bom 316 (318) (DB). 

C35) 22 AIR 1935 Cal 713 (715) (DB). 

C20) 7 AIR 1920 Cal 533 (534) (DB). 

CIS) 2 AIR 1910 Cal 130 (131) (DB). 

*(’10) 8 Ind Cas 22 (24, 25) (DB) (Cal). (Notice 
irregularly issued under O. 21. It. 22.) 

C29) 16 AIR 1929 Lab 334 (334. 335). 

(’37) 1937 Mad W N 361 (362). (It would unduly 
stretch the application of the principle of res 
judicata to execution proceedings, if it were ap¬ 
plied to the non-appearance of a judgment-debtor 


when no relief is claimed against him or against 
his property.) 

(’36) 23 AIR 1936 Mad 812 (813). 
t (’33) 20 AIR 1933 Mad 84 4 (846). 

(’33) 20 AIR 1933 Mad 466 (469) (DB). 

(’33) 20 AIR 1933 Mad 406 (406). (Declaration by 
Court that the notice was duly served bold neces¬ 
sary.) 

(’31) 18 AIR 1931 Mad 192 (193) (DB). 
f(T8) 5 AIR 1918 Mud 1167 (1172) : 40 Mad 
1016 (DB). 

(’14) 1 AIR 1914 Mad 312 (317) (DB). 

(’14) 1 AIR 1914 Mad 532 (533): 37 Mad 314 (DB). 

(’05) 15 Mad L Jour 213 (214) (DB). 

(’16) 3 AIR 1916 Oudb 278 (279) : 18 Oudb Cas 
374. 

(TO) 13 Oudb Gas 90 (93) (DB). 

(’28) 15 AIR 1928 Pat 171 (172) : 7 Pat 465 (DB). 
(Defective service — Proper service not taken as 
ordered.) 

(’20) 7 AIR 1920 Pat 615 (616). 

[See also (’40) 1910 Nag L Jour 562 (563) (I)B). 
(Execution stayed under S. 21, C. P. Debt Con¬ 
ciliation Act — Decree-holder’s objection that 
judgment debtor not a “debtor” not barred in 
the absence of proof that decree-holder lmd know¬ 
ledge on the date of stay that judgment debtor 
was not a “debtor”.) 

(’33) 1933 Mad W N 127 (131).) 

26. (’29) 16 AIR 1929 Lali 334 (33 t. 333). 
f (’06) 10 Cal W N 209 (212) (DB). 
t(T6) 3 AIR 1916 All 12 (43). 

(T2) 36 Bom 368 (372) (DB). 

(’85) 9 Bom 328 (332) (DB). 

(’83) 7 Bom 316 (318) (DB). 
f (’39) 43 Cal W N 374 (37b) (DB). 

*(T1) 9 Ind Cas 213 (214) (DB) (Cali. 

(’Oil 28 Cal 122 (126) (DB). 
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Where notice of an execution application is not served on the judgment-debtor personally 
and the Court does not make an order declaring that the service is sufficient, it cannot 
be held that the judgment-debtor has had an opportunity of contesting the claim. 27 
Where the application is not one for execution of something which has been directed to 
be done by any decree or order so as ipso facto to carry information as to what the 
claim made or the relief prayed for is, notice to the judgment-debtor must specify the 
claim made. 28 A notice without such specification is not ‘due notice* and failure to object 
to the points mentioned in the application will not make the rule of constructive res 
judicata applicable. -0 Thus, a notice of an execution application filed by the transferee 
of the decree without any indication that the Court was going to decide any question 
regarding the settlement of the amount for which the decrees were executable and the 
properties liable to bo sold in execution, 80 or a notice of an application for execution 
without apprising the judgment-debtor of the fact that interest not granted by the 
decree was claimed, 31 is not a proper notice sufficient to make the decision on those points 
binding on the judgment-debtor. Similarly, where a notice is for the settlement of the 
terms of the proclamation of sale, the judgment-debtor cannot be deemed, by absenting 
himself, to have attended and raised the question whether the property is that of the 
judgment-debtor. 3- It has been held by the High Court of Madras 33 that where a decree- 
holder applies for a transfer of the decree for execution to another Court or the assignee 
of the decree applies for the recognition of his assignment under O. 21, R. 16 and for 
transfer of the decree for execution to another Court, the judgment-debtor on receiving 
notice is bound to prefer his objections, if any, to the executability of the decree and, if 
he fails to do so, cannot raise it in the Court to which the decree is transferred. The 
Patna High Court, 34 following a decision of the High Court of Madras, 35 which, however, 
has not been followed in later decisions of that Court, has held a contrary view. The 
High Court of Allahabad 30 has held that though the judgment-debtor’s failure to object 
might operate as res judicata in subsequent execution proceedings , it will not prevent 
him from agitating the question in a regular suit subsequently brought. 

The applicability of the rulo of constructive res judicata implies that the party 
afiected might have raised the contention in question. If he could not have done so, as 
where the decree itself is contended to bo not binding on him—a plea w T hich could not be 
allowed to he raised in execution proceedings — he will not bo prevented from raising it 
in a subsequent suit. 37 Similarly, wjiere at the time when the judgment-debtor r eceives 

rn-J) 21 Cal 784 (788) : 21 Ind App 89 (PC). 

(’86) 13 Cal 257 (2G1) (DB). 

C35) ‘22 AIR 1935 Lab 9C6 (966). (Execution peti¬ 
tion dismissed before objections by defendant could 
bo prissid — No res judicata.) 

('l l) 1 AIR 1911 Mad 603 (GG4) (DB). 

CIO) 13 Oudli Cas 90 (93) (DB). 

27. (’•12) 29 AIR 1912 Lab 153 (159) : ILR(1942) 

Lab 559 (KB). 

t ( 27) 1 I AIR 1927 Mad 813 (811, 815). 
t (’37) 21 AIR 1937 Mad 81 (87) (DB). 

C3C) 23 AIR 193G Mad 812 (811). 

NOTE:_Regarding tbe manner of determination 

of due service, see O. 5, R. 19, Noto 2. 

28. (’07) 30 Mad 255 (263) (DB). 

('09) 4 lnd Cas 1111 (1112) (DB) (Mad). 

29. (’07) 30 Mad 255 (263) (DB). 

30 ( 21) 11 AIR 1924 Mad 518 (520) (DB). 

C28) 15 AIR 1928 Mud 74G(758, 759)(DB). (Notice 
to legal representative? to show cause why tbe 


decree should not be executed. Objcotion that the 
pr 02 >erty does not belong to judgment-debtor is 
not barred.) 

(’07) 4 All L Jour 400(402, 403). (Notice not show¬ 
ing that certain properties were to be proceeded 
against.) 

OV« also (”29) 1G AIR 1929 Mad 903 (90G) (DB). 
(’29) 16 AIR 1929 Rung 172 (173).] 

31. (’06) 17 Mad L Jour 311 (312) (DB). 

(*05) 28 Mad 355 (357) (DB). 

32. f ('24)31 AIR 1924 Mad 1 (5,6): 46 Mad 
7G8 (KB). 

33. f (’29) 1G AIR 1929 Mad 199 (200) (DB). 

f (*24) 11 AIR 1924 Mad 673 (675) : 47 Mad 641 
(DB). 

34. (’27) 14 AIR 1927 Pftt 170 (171) (DB). 

35. (’23) 10 AIIl 1923 Mad 487 (487) (DB). 

36. (’30) 17 AIR 1930 All 628 (630) : 52 All 217 
(DB). 

37. (’07) 30 Mad 402 (405) (DB). 

('83) 1883 Pun Re No. 143. 
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the notice as to the execution application he is not aware of the facts entitling him bo 
object, he will not bo precluded from raising the objection subsequently. 88 

An opinion has been expressed in the undermentioned cases 89 that the principle of 
constructive res judicata cannot be extended to execution proceedings. This view i 9 not 
in consonance with the general trend of decisions referred to above, and, it is submitted, 
is not correct. The general principles of the law of res judicata include the rule of 
constructive res judicata as well, 40 and it has further been decided by their Lordships of 
the Privy Council that where it tvas incumbent oji the judgment-debtor to raise an 
objection to the execution and he does not do so, he cannot challenge the decision 
afterwards. 41 In that case their Lordships remarked as follows : “It was not only 
competent to the present respondents to bring the plea forward, but it was incumbent on 
them to do so if they proposed to rely on it.” 

A previous order deciding a point must, in order to be conclusive in subsequent 
proceedings, be in force at the time of the subsequent proceedings. 43 It must not be a 
collusive order or an order fraudulently obtained. 43 It must also satisfy the fundamental 
essentials of the general principles of res judicata 


Firstly : —The decision in the former proceeding must have been between the 
same parties as in the subsequent proceeding. If the parties are different, the rulo does 
not apply. 45 

Secondly : — The matter in issue in the subsequent proceeding must have been 
directly and substantially in issuo in the former proceeding cither expressly or impliedly. 41 
Where tho previous decision was only an incidental one or was on a matter different 


38. (’38) 25 AIR 1938 Oudb 106 (10G) (DB). 

[See also (’40) 27 AIR 1940 Lab 27 (30). (Judg¬ 
ment-debtor entitled to new defence by virtue of 
an Act coming into force during pendency of 
execution proceedings.)] 

39. (’23) 10 AIR 1923 Mad 212 (214) (DB). 

(’08) 35 Cal 1000 (1064) (DB). 

('35) 22 AIR 1935 All 727 (729) : 57 All 965 (DB). 
t (’33) 20 AIR 1933 All 922 (923) (DB). 

(’30) 17 AIR 1930 All 628 (629, 630) : 52 All 217 

(’22) 9 AIR 1922 All 413 (414, 415) : 44 All 159 
(DB). 

(’22) 9 AIR 1922 All 247 (249, 252) : 14 All 130 
(DB). 

(T5) 2 AIR 1915 All 344 (345) : 37 All 589 (590. 
591) (DB). 

(’15) 2 AIR 1915 All 105 (106). 
f (’81) 3 All 141 (143) (FB). 
t (’19) 6 AIR 1919 Bom 75 (77). 

(’09) 3 Ind Cas 47 (49) (DB) (C.il). 

( 35) 22 AIR 1935 Lab 9 42 (943). (Objection to 
attachment may be raised at any sta"e ) 

(’07) 30 Mad 504 (505) (DB). 

(’07) 17 Mad L Jour 311 (312) (DB). 

(’33) 20 AIR 1933 Nag 237 (289). 

(’16) 3 AIR 1916 Oudb 338 (339). 

(’25) 12 AIR 1925 Pat 588 (590) (DB). 

(’22) 9 AIR 1922 Pat 239 (290) : 1 Pat 593 (DB). 
[6’ce also (’17) 4 AIR 1917 Nug 118 (119). 

(’36) 23 AIR 1936 Pat 496 (498) (DB).] 

40. f (’31) 18 AIR 1931 Mad 381 (394) (DB). 
t (’37) 24 AIR 1937 Lab 772 (776). 

41. (’21) 8 AIR 1921 P C 23 <2!) : 18 Ind Apn 45 
(PC). 


[Sec also (’36) 23 AIR 1936 Rang218 (219) (DB).] 

42. (’16) 3 AIR 1916 Mad 886 (886). (Order 
vacated by subsequent proceeding is not in force.; 
(Sec also (’ll) 35 Bom 245 (247) (DB).] 

43. (’24) 11 AIR 1921 Mud 189 (191) (DB). (Pro¬ 
ceedings for recognizing assignment of decree — 
Exeeutubility of decree not raised—No question of 
res judicata arises.) 

44. (’21) 8 AIR 1921 Mad 249 (254) : 44 Mad 77 - 
(FB). 

45. t (1900) 27 Cal 210 (213, 215) (DB). 
f(’23) 10 AIR 1923 Cal 322 (323) (DB). 

(’36) 23 AIR 1936 Ail 407 (463) (DB). 

(’12) 34 All 518 (521) (I)B). 

(’33) 20 AIR 1933 Mad 508 (509, 510). 

(’21) 8 AIR 1921 Mad 30 (36) : 44 Mad 232 (DBi. 
(’12) 16 Ind Cas 529 (529) (DB) (Mad), 
f ('38) 25 AIR 1938 Nag 273 (274) : l L B (1933; 
Nag 104. (Orders in execution will ufTcct only par¬ 
ties and their privies—Order against decree- bolder 
after auction sale to which auction purchaser ie 
not party is not res judicata against auction 
purchaser.) 

(’39) 26 AIR 1939 Pat 11 (12) (DB). 

46 (‘90) 14 Bom 206 (212) (DB). 

(’29) 16 AIR 1929 Rang 132 (183). (Intention;.! 

omission to claim interest — Amount paid up_ 

Subsequent application claiming interest ) 

(’32) 19 AIR 1932 Mad 327 (327, 328) 

[See (‘M) 21 AIR 1934 Lab 153 (154. 155 . 
(Question of legality of attachment before judg¬ 
ment nut raised in suit but in execution— llel. 
not barred on the ground that it did not uri^ : n 
flio prior tftnpo.n 
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from that, in issue in the subsequent proceeding, it would not operate as a bar. 47 Thus, 
when an application for execution, in which the question of limitation is raised by the 
judgment-debtor, is disjmssed for default of the decree-holder, a decision at the same 
time, also on the question of limitation, will not operate as res judicata as it was not 
necessary to be decided and was therefore not a substantial issue. 48 Similarly, where a 
decree of a trial Court has become merged in an appellate decree, an order of the 
executing Court passed in execution of the original decree construing certain "words in 
the decree in a particular way cannot operate as res judicata in construing the same 
words in proceedings in execution of the appellate decree. 41 ' 

Thirdly : —The litigation in the subsequent proceeding must have been under 
the same title as in the former proceeding. 50 Thus, a decision against a person in a 
vpresentative capacity will not operate as res judicata in a subsequent proceeding by 
or against him in his individual capacity. 51 


47. (’40) 27 AIR 1940 Oudli 226 (227). (Previous 
order of a formal ministerial character — No ad¬ 
judication—No res judicata.) 

< :i0) 26 AIR 1939 Lab 556 (557). (A decision in a 
previous execution proceeding that the judgment- 
debtor was not proved to be an agriculturist is not 
res judicata in a subsequent execution proceeding, 
when the properties attached in both the proceed¬ 
ings are different.) 

C38) 1938 Nag L Jour 229 (232). (Stay of execu¬ 
tion under S. 21, Debt Conciliation Act, not being 
order under S. 47, C. P. C., did not affect rights 
of the parties.) 

t '95) 19 Bom 258 (260) (DB). (Dismissal of applica¬ 
tion for execution of original decree docs not bar 
execution of appellate decree.) 

• 95) 18 Mad 182 (183) (DB). (Relief claimed in 
respect of distinct periods—No res judicata.) 

f (’20) 13 AIR 1926 All 220 (222) : 48 All 215. 
(Different properties in question.) 

HI) 33 All 264 (271): 38 lud App 37 (PC). 

■ 09) 31 All 590 <591)(DB). (Plea of part payment, 
though rejected, as not proved, in an application 
for execution of one decree may again be put in 
l n an application for c*xecution of another decree 
against the same person.) 

t (’95) 1895 All W N 119 (120) (DB). (Order that 
turtber execution should not issue not made on 
my issue before the Court.) 

(38) 10 All 51 (53). 

< 27) 11 AIR 1927 Bom 231 (236) (Dli). (A debt 
due to judgment-debtor attached—Debtor pleading 

bat the amount due by him was smaller tban 
what was claimed—Court ordering sale—Order is 
not one under O. 21. R. 63—Suit by purchaser of 
he* debt to recover full amountof the debt—Same 
pica wa ; held to be open to defendant.) 

• OS) 32 Bom 391 (393) (DB). (Incidentally iu issue.) 
93) is Bom 203 (205) (DB). (Dismissal of an ap¬ 
plication for the execution of the original decree, 
rio bar to an application for execution of the appel¬ 
ate decree.) 

02) 28 Cal 122 (126) (DB). 

f (’98) 25 Cal 262 (271) (SB). (Decision that a 
ludgmcnt-creditor cannot sell certain properties 
docs not bar his attaching them in execution.) 

93) 20 Cal 755 (75 m) (|)|;). (Relief asked for, 

• liffr r* n # . i 


(’81) 10 Cal 196 (206) : 10 lud App 119 (PC). 

(’37) 24 AIR 1937 Lah 638 (639). (Findingon issue 
not necessary for decision—No res judicata.) 

(’29) 16 AIR 1929 Lah 437 (438). (Interpretation 
of decree not necessary for disposal of execution— 
Opinion expressed by executing Court will not be 
binding on parties.) 

(’35) 22 AIR 1935 Mad 935 (935). (Judgment- 
debtor not objecting to jurisdiction — No notice to 
him of subsequent application — Objection that 
subsequent applications wore not to the proper 
Court is not barred.) 

(’29) 16 AIR 1929 Mad 404 (408) (DB). (Subse¬ 
quent execution petition for different relief but 
based on same question of fnct ns prior execution 
petition not maintainable.) 

(’27) 14 AIR 1927 Mad 842 (844) (DB). 

(’27) 14 AIR 1927 Mad 327 (328). (Party not de¬ 
barred from defending his action under O. 21, 
R. 89 because he desisted from his action under 
R. 58 of O. 21.) 

(’24) 11 AIR 1924 Mad 509 (510)(DI3). (Incidental 
finding.) 

(•21) 11 AIR 1924 Mad 1 (6): 46 Mad 768 (FB). 
(Failure to attend at the settlement of sale procla¬ 
mation—Effect — Liability of property to attach¬ 
ment can be agitated.) „ _ ,, 

(’25) 12 AIR 1925 Oudb 417 (117) : 29 Oudh Cas 
98 (DB). (Substitution under O. 22 applied for in 
execution—Refusal does not bar application under 


O. 21, It. 16.) 

-25) 12 AIR 1925 Pat 822 (823) (DB). (Dismissal 
of application by judgment-debtor under O. 21, 
It. 2 does not bur decree-holder from applying for 
certifying payment.) 

V Ian enn KntP 10H. 


48. (’01) 28 Cal 122 (120) (DB). 

(•13) 30 AIR 1943 Pesh 52 (54) (DB). 
f (’36) 10 Cal W N 510 (511) (DB). 

f (’32) 19 AIR 1932 Pat 357 (358) : 11 Put G0< 
(1)B). (Default of both parties — Execution pro¬ 
ceedings and judgment-debtor's objection both 
dismissed—No res judicata.) 

49. f (*32) 19 AIR 1932 All 238 (288): 54 All 444 

tU33) 20 AIR 1933 Lah 352 (353) : 1 1 Lab 591. 

50. (’90) 17 Cal 57 (63) (DB). 

51. (’06) 28 All 611 (616). 
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Fourthly : — The Court, in the former proceeding must have been competent to 
decide the matter in dispute . 62 


Fifthly :—The point raised in the subsequent proceeding must have been heard 
and decided in the former proceeding either expressly or constructively . 63 Where, there¬ 
fore, an application is dismissed for default of appearance , 51 or for non-prosecution , 65 or 
as being premature , 56 or as being “too late ,” 57 or the application is struck off “for the 
present,’’ 6s or is allowed to be withdrawn with liberty to bring a fresh application , 6y or is 


52. (’25) 12 AIK 1925 Pat 807 (810) : 4 Pat 410 
(DB). (Order ultra vires —Does not operate as res 
judicata in same proceeding.) 

+ (’07) 11 Cal W N 236 (238) (DB). 

(’06) 1906 All W N 251 (251) : 29 All 12 (DB). 
*(’05) 2 Cal L Jour 384 (388) (DB). 
t (’77) 2 Cal 327 (335) : 4 Ind App 66 (PC). 

(’17) 4 AIR 1917 Oudh 92 (96) (DB). 

53. (’43) 30 AIR 1943 Sind 11 (12) : ILR (1942) 
Kar 326 (DB). (Previous execution applications 
never made subject of proper contest and decision 
hence no res judicata.) 

(’40) 44 Cal W N 749 (752) (DB). (Point raised but 
not decided.) 

(’99) 2G Cal 946 (949) (DB). (Point not raised and 
decided—No bar.) 

t (’12) 14 Ind Cas 977 (977) (DB) (Bom). 

(’34) 21 AIR 1934 All 465 (469) (DB). 

(’31) 18 AIR 1931 All 65 (68) : 52 All 964 (DID. 
(’ll) 8 All Jour 844 (848). 

+ (’07) 4 All Jour 400 (402). 

( 05) 2 All I, Jour 67 (68) (DB). 
t K*30) 17 AIR 1930 Bom 132 (134) : 5 4 Born 162. 
(No issue and no decision.) 

(’19) 6 AIR 1919 Cal 466 (467) (DB). (Objection 
not decided.) 

(’18) 5 AIR 1918 Cal 705 (706) : 45 Cal 530 (DB). 
*(’10) 7 Ind Cas 55 (57) (DB) (Cal). 

•5*( 09) 3 Ind Cas 47 (49) (DB) (Cal). (Mere issue of 
a notice under O. 21, It. 22 not followed by any 
order for execution or by any act of tho Court, 
cannot be construed as an adjudication.) 

C68) 10 Suth W R 8 (9, 10) (DB). 

(’39) 26 AIR 1939 Lab 168 (169). (Order dismis¬ 
sing objection by judgment-debtor to attachability 
of land—Continuation of proceedings—Order dis¬ 
missing objection not final and could be reversed.) 
(’26) 13 AIK 1926 Mad 692 (693, 694) (DB). 

<’24) 11 AIK 1924 Mad 518 (519) (DB). (Applica¬ 
tion for execution by transferee of decree _ Judg. 

inent-debtor absent — Executability of decree for 
particular amount not in question then _ Subse¬ 
quent objection as to executability not barred.) 
f (’24) 11 AIK 1924 Mad 145 (146) (1)B). (Earlier 
ordor not deciding the point raised in the later ap. 
plication.) 

(’01) 24 Mad 681 (682, G*3) (DB). (Question of 
mesne profits not decided.) 

<’36) 23 AIK 1936 Put GIG (G19) (DB). 

[See also (’35) 22 AIR 1935 Put 485 (46G) (DB). 
(Order for sending decree to another Court for 
execution is not an order for execution so as to 
give rise to bar of constructive res judicata.)' 

54. f (’41) 28 AIR 1941 Nag 152 (153). 

+ (’29) 16 AIR 1929 Bom 217 (219) (DB). 

C35) 22 AIR 1935 All 238 (239). 

C91) ik Bom 129 (131) (DB). 


t (’35) 22 AIR 1935 Cal 664 (665, 666) (DB). 
(Notice of execution served on defendant —On the 
date fixed both parties not appearing — Case dis¬ 
missed for default—No constructive res judicata 
unless Court had ordered issue of any further pro¬ 
cess in execution.) 

(’37) 24 AIR 1937 Mad 289 (290). 

(’36) 23 AIR 1936 Pesh 41 (43). 

[See also (’35) 22 AIR 1935 Cal 230 (231) (DB). 
(Execution application— Ex parte finding that it 

is not barred by limitation and notice ordered_ 

Judgment-debtor served— Both parties absent 
and execution case dismissed —Judgment-debtor 
can raise plea of limitation in a later execution 
petition.) 

(’32) 19 AIR 1932 Cal 569 (571) (DB). (Objections 
of judgment-debtor dismissed for default—Same 
objection can be taken again in a subsequent 
stage of the same execution proceeding.) 

(’32) 19 AIR 1932 Lab 643 (643). (Do.)j 

55. (’23) 10 AIR 1923 Cal 287 (288) (DB). (Dis¬ 
missal of objection by judgment-debtor.) 

(’90) 12 All 539 (541) (DB). 

[Sec also (’37) 24 AIK 1937 Mad 289 (290). 
(Application dismissed as being “not pressed’’— 
No res judicata.)] 

56. (’28) 15 AIR 1928 Oudli 38 (39) (DB). (Dis¬ 
missal of objection to execution.) 

(’38) 25 AIR 1938 All 377 (379) (DB). (Objection 
by judgment-debtor dismissed ns being premature 
and misconceived.) 

57. (’21) 8 AIR 1921 Mud 279 (2S0) (DB). 

(’38) 25 AIR 1938 Pat 216 (220) (DB). (Where a 
party instead of applying under S. 47 applies 
under O. 21, It. 58 and such application is dis¬ 
missed as having been filed late aud as being under 
O. 21, It. 58, ho is not barred by the rulo of con¬ 
structive res judicata from afterwards filing 
proper application under S. 47.) 

58. (’95) 17 All 106 (111, 112) : 22 Ind App 44 
(PC). 

(’89) 1889 All W N 163 (163) (DB). 
t (*93) 15 All 198 (205) (DB). 
t (’93) 15 All 84 (101) (FB). (Overruling 13 All 49.) 
t (’06) 3 Cal L Jour 210 (211). 

(’03) 1903 Pun L It No. 20, j». 70 : 1902 Pun lte 
No. 90. 

59. (’42) 29 AIR 1912 Nag 1 (3) : ILK (1942) Nag 
118 (DB). (Where a previous application for the 
appointment of a receiver has been made and not. 
pressed but withdrawn because the opposite parly 
undertakes to obse rve certain conditions which are 
not ob-erved, the matter is not res judicata and 
a second application for the appointment of a re¬ 
ceiver is not barred: Allt 192 1 P C 202, explained 
and distinguished.) 

( 97) 23 Bom 35 (38, 39) (DB). 


188 [S 11 N 23j 


RES JUDICATA 


rejected on preliminary grounds , 60 the merits of the application cannot bo said to have 
been heard and decided and the decision therefore cannot be conclusive. It has been held 
that the same principle will apply to an objection raised by the judgment-debtor to the 
execution of a decree as to an application for execution 01 and that where such objection 
is dismissed for default or for some other reason without going into the merits, the 
dismissal cannot operate as res judicata. 02 


The general principle of res judicata applicable to execution proceedings is, 
however, confined to the decision of substantive rights so decided in the former 
proceedings; where the decision was on a question of procedure as it then stood, it will 
not operate as res judicata in a subsequent proceeding when the procedure itself has 
been changed subsequently by statute law . 83 In the undermentioned case , 64 the executing 
Court decided that a certain property of the judgment-debtor was not saleable under 
the law. Subsequent!y, the law was amended so as to make the property saleable. It was 
held that the order of the executing Court did not operate as res judicata inasmuch as 
that order was only tantamount to a decision that the property was not saleable under 
the law as it stood at the time of the order, whereas the question that was then in issue 
was whether the property was saleable under the law as altered. But, it was held that 
under the prior decision of the executing Court the judgment-debtor had acquired a 
substantive right and that the change in the law could not affect such right. The failure 
of the judgment-debtor to object in previous execution proceedings to the amount for 
which execution is taken out, will not preclude him from taking objection to it in 
subsequent execution proceedings . 05 The reason is that the principle of constructive res 
judicata can, as already seen above, only apply to points which, if successfully taken 
by the judgment-debtor would have modified the orders of the Court. As the mere fact 
that the sum for which the decree is sought to be executed is not the correct sum which 
is clue by the judgment-debtor would not prevent the execution from proceeding, the 


(•95) 17 All 10G <111, 112) : 22 Ind App 14 (PC). 

(’35) 22 A lit 1935 Mad 780 (7rt7). (In order that 
plea of constructive res judicata may be raised, it 
must be shown that the Cjurl passed on order 
adverse to the party whom it is now sought to 
hind.) 

60. ( 81) G Cal 203 (205, 206) (DB). 

(’78) 3 Cu) 47 (58) : 1878 Pun lie No. 7 : 4 Ind 
App 127 (PC). 

('37) 24 AIK 1937 Cal 22G (229). (Execution appli¬ 
cation dismissed as not maintainable in form in 
which it was brought.) 

61. ('98) 20 All 428 (130) (DB). 

62. CIO) 27 AIR 1910 Lab 67 (67). (Objection 
under O. 21, R. 53 dismissed as collusive not on 
merits but summarily without inquiry — Subse¬ 
quent. objection under S. 47 not barred by res 
judicata.) 

(’98) 20 All 428 (430) (DB). 

( 23) 10 AIR 1923 Cal 2s7 (288) (1)B). 

<’30) 23 A IB 1936 Lab 930 (931). (Objection dis¬ 
missed for failure to deposit money us undertaken.) 
f (But see (*36) 23 AIK 1936 All 21 (29) : 58 
All 313 (!•*»). (Per Sulaiman, C. J. — Objection 
taken but dismissed or struck off — Dismissal or 
striking off though not on merits, will bo res 
judicata if the application for execution lias be¬ 
come fructiiou9.) 

(’42) 29 AIK 1942 Lab 71 (72). (If a matter lias 
filter )sau allowed to I** - - finally decided, there i>- 


no reason why the matter should be allowed to bo 
re-opened whether it has been decided on the 
merits or not.) . 

(’35) 22 AIR 1935 Lab 960 (966). (The view of 
Lahore High Court is that the rule of construc¬ 
tive res judicata may be applied to objections in 
execution whether those have been decided on 
merits or not. In this case, however, the objection 
dismissed for default was held to be not res judi¬ 
cata as the assignee (decree-holder) had ceased to 
prosecute execution before the objection was so 

dismissed.) . 

(’ 35 ) 22 AIR 1935 Cal 816 (817) (DB). (Objection 
by judgment-debtor allowed to bo dismissed »n 
default—Mutter cannot be re-agitated.)) 

63. f (16) 3 AIR 1916 Mad 728 (730): 39 Mad 923 
(DB). 

(’95) 18 Mad 131 (133). 

64. (’37) 24 AIR 1937 All 48 (50) (DB). 

65. f (’33) 20 AIR 1933 Mad 844 (847). 

(’33) 20 AIR 1933 Nag 182 (184) : 29 Nag If K 

(’16)*2 AIR 1915 All 344 (345) : 37 All 689 (DB). 
t (’37) 24 AIR 1937 Mad 511 (514) (DB). (Mere 
fact that the sum for which decree is sought to w 
executed is not the correct amountdueby tbejudg- 
ment-debtor would not prevent execution from pro¬ 
ceeding and hence failure to object on this poin 

will not bo res judicata.) 
t (’29) 10 AIR 1929 Mad 903 (906) (DB). 
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failure to raise objection in regard to the amount will not preclude the objection being 
taken subsequently. 68 

A proceeding under O. 21, R. 66 of the Code, in so far as it embodies an order 
which merely settles the details to be entered in a sale proclamation is a non-judicial 
of quast-judicial proceeding and the enquiry is a summary one. A decision in such a 
proceeding has been held not to operate as res judicata in subsequent proceedings. 67 
The principle of constructive res judicata does not prevent a decree.holder who has 
applied for execution of a portion of a decree from making a fresh application for the 
balance. 68 Similarly, a person who is entitled to restitution of two sums paid by him 
but who only applies in respect of one such sum is not precluded from applying afresh 
in respect of the other sum. 69 

24. Application for amendment of decree. — The same principles as are 
discussed in Note 23 apply to applications for amendment of decrees. Although the 
applications are not “suits,” a decision on an application on the merits will operate as 
res judicata in a subsequent application for amendment 1 or in a subsequent suit 2 upon 
general principles of res jzidicata. But, where the subsequent application is materially 
different from the previous application it is not barred. 3 

25. Order rejecting memorandum of appeal. — An order rejecting a 
memorandum of appeal presented by an unauthorised person cannot operate as res 
judicata in a subsequent proceeding in which an appeal has been filed in proper form. 1 

26. Application for review. — On general principles of res judicata , the 
dismissal on merits of an application for review will bar a suit to 6et aside the decree 
on the same grounds } A contrary view has, however, been taken in the undermentioned 
cases 3 on the ground that an application for review is not a “suit” and that s. n, or the 
doctrine of constructive res judicata , therefore, does not apply. It is submitted that 
the latter view is not correct inasmuch as the plea of res judicata still remains apart 
from the limited provisions of the Code. 3 


27. Arbitration proceedings. 1 — A private award, if valid, is entitled to that 
respect which is due to the judgment of the Court of last resort. It is, in fact, a final 
adjudication by a Court of the parties’ own choice, and, until impeached upon sufficient 
grounds in an appropriate proceeding, is conclusive upon the merits of the controversy 
submitted ; in other words, an award operates to merge and extinguish all claims embraced 
in the submission, and, after it is made, the submission and award furnish the only basis 
by which the rights of the parties can be determined and constitute a bar to any action 
on the original demand. 111 


66 . f (’37) 24 AIR 1937 Mad 511 (514) (DB). 

67. ('24) 11 AIR 1924 All 480 (480). 

t (’25) 12 AIR 1925 Pat 500 (502) : 4 Pat731 (DB). 

68 . (’36) 23 AIR 1936 Lah 2 46 (247 ). 

69. (’36) 23 AIR 1936 Lah 246 (247). 

Note 24 

1. (’37) 24 AIR 1937 Oudh 246 (247) : 13 Luck 
186 (DB). (But where the application is not decid¬ 
ed on merits subsequent application is not barred.) 

(’28) 15 AIR 1928 Lah 244 (245). 

*(’11) 12 Ind Cas 151 (153) : 39 Cal 265 (DB). 
(T5) 2 AIR 1915 Cal 696 (697) (DB). 

2. (TO) 5 Ind Cas 119 (120) (DB) (Mad). 

3. (’27) 14 AIR 1927 Rang 57 (57): 4 Rang 347(DB). 

Note 25 

1. (*30) 17 AIR 1930 All 112 (113) (DB.) 


Note 26 

1. (T5) 2 AIR 1915 Cal 161 (161) (DB). 

t (*05) 2 Cal L lour 508 (510) (DB). 

2. (T31 18 Ind Cas 444 (4 44) : 40 Cal 541 (DB). 

(’30) 17 AIR 1930 Oudh 112 (1 12). 

*(’09) 2 Ind Cas 129 (134) (DB) (Cal). 

3. (’21) 8 AIR 1921 P C 11 (13) : 48 Cal 499 : 48 
Ind App 187 (PC). 

Note 27 

1. The discussion in this Note is based on cases deal- 
ins; with the provisions of Schedule II of the Code. 
The schedule lias now been repealed by tho Arbi¬ 
tration Act of 19 40. But the discussion is retained 
as being useful for illustrating tho principles of res- 
judicata. 

la. *(’06) 33 Cal 881 (888) (DB). 
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The award may be oral or written and its binding effect in either case is the 
same- whether an application has been made under sch. II, paras. 20 and 21 to file.the 
award or not 3 and whether a decree has been passed thereon or not. 4 But the award 
must have been made before a suit is filed on the same matter; when a private reference 
is made to arbitrator's, but before any award is given, one of the parties to the reference 
files a suit in respect of the subject-matter of the reference, the arbitrators become 
functus officio and any award passed thereafter is a nullity and will not operate as a 
bar to the suit. 6 

An award on a private reference 0 or on a reference through Court 7 in a pending 
suit on which a decree is passed will, of course, operate as ?‘es judicata, in any subsequent 
suit on the same matter, unless the arbitrators had acted without jurisdiction. 8 A suit is 
always maintainable to set aside an award on the ground of want of jurisdiction of the 
arbitrators, or on the ground that there was no contract of reference or that it was 
cancelled or that it was obtained by fraud. 9 But where objection is taken under s. 14 of 
the Arbitration Act to the jurisdiction of the arbitrator to make the award and such 
objection is decided by the Court, a subsequent suit to set aside the award on the ground 
of want of jurisdiction of tho arbitrator will bo barred by the rule of res judicata} yy 
The mere fact, however, that an award in an arbitration through Court is not strictly 
in accordance with the terms of the reference, 11 or that the arbitrators had decided a 
mixed question of law and fact which had arisen before them, 12 does not render the 
decree void for want of jurisdiction. 

An application to file a private award in Court is required by para. 20 of Sch. II 
of the Code to bo numbered and registered as a suit. The question has arisen whether 
this makes such application a “suit” within tho meaning of fcho Code and on tins 
question there is a conflict of decisions. 13 But, oven on the assumption that suoh a 
proceeding is not a suit, it is settled law that tho general principle of res judicata 
will apply to such cases. 14 Where an award in ft private arbitration is sought to ho 


t (’20) 7 AIR 1920 Sind 124 (125, 12C) : 13 Sind 
fj R 193. (Kemp, A. J. C.) 

C23) 10 AIR 1923 All 518 (519) : 43 AH 472 (DB). 
(’38) 42 Cal W N 367 (370). 

(’09) 2 Ind Cas 414 (415) : 37 Cal 63 (DB). 
f (’85) 11 Cal 386 (393) : 12 Ind App 67 (PC). 
(’90) 19 Mad 290 (291) (Dll). 

(’30) 17 AIR 1930 OudU 389 (392). 

(’16) 3 AIR 1916 Low Bur 101 (102). 

2. (’24) 11 AIR 1921 Rang 60 (61) (DB). 

3. (’00) 33 Cal 881 (887) (1)B). 

4. (’20) 7 AIK 1920 Mad 615 (617) (DB). 

5. *(1912) 3 K B 257 (272, 274), Doleman and sons 
v. O.-seti Corporation. 

(18) 5 AIR 1918 Mad 719 (719)): 41 Mad 115 (DB). 

( Sec also (’30) 17 AIR 1930 All 584 (586) (DB). 
(The Court however proceeded on theground that 
where a preliminary award is set aside the tinal 
award also falls with it.)) 

6 . (’21) 20 Cal W N 940 (942) (DB). 

7. (’40) 27 AIR 1940 Lab 107 (109). 

(’81) 7 Cal 727 (729) (DB). 

(’22) 26 Cal W N 910 (912, 943) (DB). 

8 . (’07) 34 Ind App 125 (131) : 29 All 519 : 10 
Oudb Cub 343 (PC;. 

9. (-24) 11 AIR 1924 Sind CO (Cl). 

f (’34) 21 A I U 1934 Lab 79 1 (796) : 16 Lab 340 
(DB). (Suit to set aside decree based on award on 
the cp mid of fraud > 


10. f (’32) 19 AIR 1932 Lah 378 (380). 

*(’32) 19 AIR 1932 Sind 20 (22). 

(’36) 23 AIR 1936 Lah 865 (870) (DB). 

(’37) 24 AIR 1937 Sind 110 (112) : 31 Sind LltW 
(DB). (Objeotion under Arbitration Act, S. 14 — 
Objection to validity of submission.) 

11. (’20) 7 AIR 1920 Cal 647 (647). 

12. (’29) 10 AIR 1929 All 521 (524) (DB). 

13. (’27) 14 AIK 1927 Bum 259 (259) (DB). (Pro¬ 
ceeding is a suit.) 

(’28) 15 AIR 1928 Mad 969 (971) (DB). (Do.) 
f (’21) 8 A I R 1921 Bom 389 (390) : 45 Bom 239 
(DB). (Proceeding is not buit.) 
t (’32) 19 A I R 1932 Lah 374 (375) : 13 Lah 672 
(DB). iDo ) 

(’29) 16 AIR 1929 Lali 533 (533). (Do.) 

(■21) 8 AIR 1921 Pat 161 (161) : 6 Pat L .Tour 287 
(DB). (Do.) 

(’10) 32 All 484 (488) (DB). (Do.) 

(’ll) 33 All 490 (493) (DB). (Do.) 

(’37; 109 Ind Cos 788 (792) (Cal). (Tho word ‘suit’ 
in S. 11, C. P. Code, includes arbitration proceed¬ 
ings, and matters which have been fully dealt 
with in those proceedings could not bo reopened in 
a subsequent suit.) 

14. (’21) 8 AIR 1921 Bom 389 (391): 45 Boro 329. 
(Assumes that the general principles of res judi¬ 
cata apply in certain cases.) 

f (’25) 12 AIR 1925 Sind 42 (46):10 Sind L R 360. 
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filed in Court under paras. 20 and 21 of the Second Schedule, the Court has to consider 
whether any of the grounds mentioned in paras. 14 and 15 thereof are proved and, if not. 
then to file the award. 15 The refusal to file the award, therefore, will be res judicata in 
so far as it is based on a finding as to the existence of such grounds on an issue raisai 
in respect thereof . 1G Where the particular ground on which the validity of the award is 
assailed in the suit was not raised or put in issue or could not be decided by the Court, 
the refusal to file the award cannot operate as res judicata in rospect of such ground. 17 
Thus, it has been held that a refusal to filo an award cannot he res judicata in a suit 
questioning the validity of the award. 18 

The Allahabad High Court has, however, in the undermentioned cases 10 held that 
a refusal to file the award cannot operate as res judicata in any case, in a subsequent 
suit, the reason given being that the proceedings are not suits and that S. 11 does not, 
therefore, apply. The decision that simply because the former proceeding is not a suit, 
there can be no res judicata on points directly and substantially in issue and decided, 
cannot be accepted as correct. The Privy Council decision in Muhammad Newaz Khan 
v. Alam Khan 19a does not really support such a decision but only observes as follows : 

“In order to make the refusal to file an uward a binding judgment against its validity on tin 
ground of partiality of the arbitrator, it would be at least necessary to shew that tlic point \vn- 
dcfinitely raised and put in issue and made the subject of trial.- 0 

In the undermentioned case, 21 the Nagpur High Court has held that whero an 
award is compulsorily registrable but has not been registered and no objection is taken 
on this ground to the filing of the award and the award is filed, the matter will become 
res judicata and the objection cannot bo raised in a subsequent suit. Whero there i 3 no 
adjudication on the application to file an award as, for example, whore abatement is 
ordered on the ground of non-joinder of representatives 22 or where the question was never 
beforo the arbitrator and was not included in the reference, 23 there can bo no question oi 
res judicata. Similarly, where an award does not replace but merely ascertains and 
defines the original rights of the parties, it does not bar a suit on the original rights. 24 


28. Miscellaneous proceedings. 


Probate proceedings. — It has been held by the High Court of Bombay, that 
contentious probato proceedings, being required to be in the form of suits, under S. 83 oi 
the Probate and Administration Act, constitute “suits” under s. n of the Code and a 
tinding by a Probate Court in such proceedings operates as res judicata under s. II a-: 
between the parties thereto. 1 The undermentioned cases, 2 however, seem to doubt whether 


(’97) 21 Bom 165 (467) (DB). 

(’37) 24 AIR 1937 Nag 132 (134):ILR (1937) Nag 6. 

(*32) 19 AIR 1932 Pat 105 (111) : 11 Put 50 (DB). 
(Decree on award in Small Cause Court _ Com¬ 

petence of Court for res judicata not altered by 
reason of decree being on award.) 

15. (’21) 8 AIR 1921 All 384(387):13 All 108 (DB). 

16. f ('91) 18 Ind App 73 (77) : 18 Cal 414 : 1891 
Pun Re No. 70 (PC) 

(’30) 17 AIR 1930 Sind 195 (196, 197). 

17. t(‘9l) 18 Ind App 73 (77) : 18 Cal 414 : 1891 
Pun Re No. 70 (PC). 

(’21) 8 AIR 1921 Bom 389 (391):45Bom 329 (DIJ). 

(’34) 21 AIR 1931 Mad 68 (69). 

C95) 18 Mad 423 (433) (FB). 

18. (’91) 18 Ind App 73 (77) : 18 Oul 11 1 : ls9l 
Pun Re No. 70 (PC). 

COO) 28 All 21 (23) (DB). 


(’21) 8 AIR 1921 All 384 (386) : 43 All 108 (DB). 

19. (TO) 6 Ind Cas 127 (129) : 32 All 484 (DB). 
(’ll) 33 All 490 (493) (DB). 

19a. (*91) 18 Ind App 73 (76) : 18 C:i! 414 : 189J 
Pun Re No. 70 (PC). 

20. See (’21) 8 AIR 1921 Bom 389 (390): 45 Bom 
329 (DB). 

[See also ( 07) 9 Bom U It 259 (263) (DB).l 

21. (’37) 24 AIR 1937 Nag 132 (134) : ILR (1937, 
Nag 6. 

22. (’25) 12 AIR 1925 Born 418 (418) (DB) 

23. (’20) 7 AIK 1920 P C 121 (123) (PC) 

(T9) 6 AIR 1919 Lal. l9i50):1919PunReNo.G8(DB 5 

24. (’27) 1 1 AIR 1927 Bom 237 (238) (DB). 

Note 28 

1. f (* 11 ) 1 AIR 1914 Bom 8 (15):3s Bom 309 (Kit, 
<T4) 1 AIR 1914 Born 181 (184) : 38 Bom 272 (DB, 

2. f (’24) 11 AIR 1924 Mad 578 1580) (DB) 1 
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such proceedings are “suits" for the purposes of s. 11 but hold that a subsequent suit on 
the same question will be barred, in any view, on general principles of law. In Kalipada 
De v. Dwijapada Das, 3 their Lordships of the Privy Council have held that the 
general principles of res judicata apply to probate proceedings, from which it may be 
inferred that such proceedings are not suits to which s. 11 is directly applicable. See 
also the undermentioned cases * 

Insolvency proceedings. — A decision on the merits in an insolvency proceeding 
is final and binding on the parties as res judicata . 6 Conversely, the decision in a suit 
between the parties will operate as res judicata in a subsequent insolvency proceeding. 0 
But the dismissal of an application for insolvency for default is not an adjudication on 
the mcriis and will not bar a second application for insolvency. 7 Nor can a decision in 
insolvency proceedings between a creditor and the insolvent operate as res judicata in a 
subsequent suit between the insolvent and his surety. 8 Where a petition for adjudication 
•is an insolvent is dismissed, a subsequent petition alleging a change of circumstances 
will not be barred by the principle of res judicata . 9 See also the undermentioned cases. 10 


< ’25) 12 AIR 1925 Mod 861 (869, 870). 

+ (*16) 3 AIR 1916 P C 78 (80) : 43 Cal 694 : 43 Ind 
App 91 (PC). (Affirming on appeal 11 Cal L Jour 
923.) 

P14) 1 AIR 1914 Bom 114 (115) : 38 Bom 427 
(434) (I)B). (Genuineness of will.) 
t’14) 1 AIR 1914 Bom 8 (15) : 33 Bom 309 (FB). 

(Validity of a will.) 

C79) 4 Cal 360 (362) (DB). (Do.) 

(’18) 5 AIR 1918 Lab 250 (257) : 1918 Pun Re 
No. 13 (DB). (Do.) 

(’30) 17 AIR 1930 Oudli 29 (31) : 5 Luok 186 (DB). 
f (’23) 10 AIR 1923 Rang 257 (258) : 1 Rang 258 
i DB). 

3. *r*('30) 17 AIR 1930 P C 22 (23) : 57 Ind App 
24 (I’C). (Affirming on appeal AIR 1927Cal421.) 

4. ('93) 20 Cal 883 (894. 895) (DB). 

(’11)8 All L Jour 1063 (1069) (DB). 

CIO) 34 Bom 589 (592) (DB). 

<’0G) 4 Cal L Jour 492 (494, 495) (DB). (The ques- 
tion, whether a proceeding for the revocation of 
probate is a suit or not. raised but not decided.) 
(’18)5 AIR 1918 Lab 114 (110) : 1918 Pun Re 
No. 49 (DB). 

C93) 10 Mad 380 (383) (DB). 

C23) 10 AIR 1923 Rang 9 (10) : 11 Bow Bur Rul 
331 (DB). 

CIO) 1 Upp Bur Rul 61 (62). 

COO) 5 Low Bur Rul 78 (79). 

C93 1900) 1893 1900 Low Bur Rul 653. 

Cl!) 10 Ind Cas 434 (436. 437) (DB) (Cal). 

C03) 31 Cal 186 (193) (Dll). 

(' 35 ) :$9 Cal W N 1071 (1072). (Probate — Appli¬ 
cation for revocation — Dismissal operates as res 

judicata _ Subsequent revocation of probate at 

instance of another party doos not remove bar of 
res judicata.) 

( 36) 23 AIR 1936 Pesb 39 (40). (Finding of a 
Court und.-r the Succession Act with regard to the 
genuineness or otherwise of a will is conclusive 
and operates as res judicata against the parties 
affected. A I 11 1914 Bom 8 : 38 Bom 309 (FB) 
followed. Question whether the proceedings con¬ 
stitute a suit not adverted to.) 

C36) 23 AIR 1936 Rang 401 (402) (DB). (Where 
in contentious proceedings for letters of adminis¬ 


tration it has been found that a certain person i3 
the nearest heir of the deceased, that decision is 
binding in a subsequent suit upon the parties to 
the earlier proceedings, and those olaiming under 
them.) 

5. f (’29) 16 AIR 1929 Lah 761 (762) (DB). 

(’05) 1905 Pun Re No. 75 (FB). (Overruling 1884 
Pun Re No. 145 and 1886 Pun Re No. 62.) 

(’19) 6 AIR 1919 All 229 (230): 41 All 378 (381) (DB). 

+ (’18) 5 AIR 1918 All 346 (349) : 39 All 626 (DB). 
(’39) 26 AIR 1939 Lah 145 (145). (Decision of in- 
sjlvency Court setting aside insolvent’s transfer on 
ground of want of vnluable consideration i9 res 
judicata.) 

(’37) 39 Pun L R 744 (746). 

(’99) 1899 Pun Re No. 76. (Notes of judgment.) 
(’33) 20 AIR 1933 Mad 9 (10) : 56 Mad 395 (DB). 
(’21) 8 AIR 1921 Mad 456 (457) (DB). 

(’36) 23 AIR 1936 Nag 112 (112) : I L R (1936) 
Nag 28. 

(’33) 20 AIR 1933 Nag 373 (374) : 30 Nag L R 
112. (Principle of constructive res judicata also 
applies.) 

(’20) 7 AIR 1920 Nag 97 (98) : 16 Nag L R 201 
(203). (Judgment in rcm.) 

(’36) 23 AIR 1936 Rang 393 (394) : 14 Rang 529 
(DB). 

fBut see (’21) 8 AIR 1921 Lah 58 (58, 59) : 2 
Lab 147 (DB). 

(’17) 4 AIR 1917 Lah 75 (76) : 1917 Pun Re No. 
22 (DB).] 

6. f (’37) 24 AIR 1937 Lah 4 (5). 

7. (”21) 8 AIR 1921 Pat 472 (472) (DB). 

(’12) 10 All L Jour 51 (51) (DB). 

+ (’28) 15 AIR 1928 Pat 116 (117)(DB). (Dismissal 
under O. 9. R. 2—Follows AIR 1919 Cal 108.) 
Also see O. 9. R. 4 Note 6. 

8. (’32) 19 AIR 1932 All 610 (613) : 54 All 1007 
(DB). 

9. (’35) 22 AIR 1935 Pesli 25 (25). 

10. (’36) 23 AIR 1936 All 102 (103) : 58 All 655 
(DB). (Rejection of application under S. 35. 
Provincial Insolvency Aot, is no bar to application 
under S. 38 of the same Act.) 
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It has been held by the High Courts of Patna and Allahabad that an insolvency 
proceeding is a suit. 11 But the Lahore High Court has held that such a proceeding is not 
a suit but that the general principles of res judicata apply to it. 12 

Proceedings under 0.22, P. <5.,— As to whether an order under O. 22, lt.5 will 
be res judicata , see Note 13. 

Proceedings under the Land Acquisition Act. — A proceeding under the Land 
Acquisition Act is not a “suit”, 13 but whether it is so or not, a decision in such a 
proceeding by a competent Court will be res judicata in a subsequent litigation, on 
general principles of law 14 unless the property involved in the later litigation is different 
from that involved in the former, 15 or the person sought to be bound by the decision 
was no party to it. 10 

Proceedings under the Income-tax Act. — The principle of res judicata is not 
applicable to orders under S. 33 of the Income-tax Act so as to prevent that decision 
from being ie-opened in assessments made for subsequent years. 17 

Proceedings under the Indian Companies Act. — A judgment in a Civil Court 
will bar a remedy by way of an application under the Indian Companies Act in respect 
of the same matter, 1 * and vice versa 10 under general principles of law. Similarly, an order 
in the course of liquidation proceedings settling the list of contributories will become 
res judicata if not appealed against and cannot be re-opened at a subsequent stage of 
the same proceedings. 20 But a liquidator in the winding-up of a company or a trustee 
in bankruptcy is entitled to ask the Court sitting in the- respective jurisdiction to go 
behind the judgment obtained by a creditor in an ordinary Civil Court against the company 
or the insolvent. 21 

(’38) 25 AIR 1938 Lah 490 (491) : I L R (1938) 

Lah 535 (DB). (Decision in summary inquiry 
under S. 24, Provincial Insolvency Act, as to 
whether debtor is entitled to present petition for 
adjudication is not covered by S. 4 and does not 
operate as res judicata.) 

11. f( 30) 17 AIR 1930 Pat 588 (592) : 9 Pat 
GO4 (DB). 

(’18) 5 AIR 1918 All 346 (349) : 39 All 626 (DB). 

12. (’37) 34 AIR 1937 Lah 4 (5). 

[See (’40) 27 AIR 1940 Cal 225 (226). (Point 

conceded.)) 

13. (’09) 2 Ind Cas 853 (853) (All). (Land acquisi¬ 
tion proceedings.) 

14. *(’22) 9 AIR 1922 P C 80 (84) : 45 Mad 320 
: 49 Ind App 129 (PC). 

(’39) 26 AIR 1939 P C 133 (136) : ILK (1939) All 
460 : ILK (1939) Kar P C 199 : 66 Ind App 145 
(PC). (Where a dispute us to the title to receive 
the compensation under the Land Acquisition Act 
has been referred to a Court, and it has been 
determined, the matter is res judicata and binds 
the parties in any later Buit involving that issue. 

AIR 1922 P C 80 : 45 Mad 320 : 49 Ind App 129 
(PC) followed.) 

(*32) 19 AIR 1932 Bom 386(389) : 56 Bom 501 (DB). 

(Land acquisition officer was party in acquisition 
proceedings — Held, decision not res judicata 
against Secretary of State as he was not a party ) 
t (’24) 11 AIR 1924 Cal 757 (759) (DB). 

('17) 4 AIR 1917 Cal 442 (443) (DB). « 

+ (*05) 2 Cal L Jour 359 (304,365,366,367,368) (DB). 

•(’03) 7 Cal W N 538 (541) (DB). (The deoiaion 
must have been given by a Court.) 

4 CPC. 13 


(’86) 12 Cal 33 (36) (DB). (Notice necessary to 
party affected.) 

(’81) 7 Cal 388 (393) : 8 Ind App 90 (PC). 

(’79) 4 Cal 757 (762) (DB). 

(’38) 25 AIR 1938 Mad 955 (956). 

(’06) 29 Mad 17.3 (174) (DB). 

(’39) 26 AIR 1939 Sind 66 (68) : ILR (1939) Kar 
152 (DB). 

(But see (’97) 20 Mad 269 (272) (DB). (This is 
no longer law.) 

15. (’09) 2 Ind Cis 853 (853) (All). 

(’07) 34 Cal 466 (469) (DB). 

(*28) 15 AIR 1928 Lah 263 (266) (DB). 

16. (’36) 23 AIR 1936 Pesh 29 (31). 

17. (*43)30 AIR 19 43 Pat 169(173): 22 Pat 55 (Dlh. 
(’29) 10 AIR 1929 Mad 453 (456) (L**B). 

*(’30) 17 AIR 1930 Mad209(213) : 53 Mad 420(FB) 
(*38) 25 AIR 1933 Mad 1 43 (151) : 1 LK (1938, Mud 
183 (SB>. (Income-tax Officer is not a Court and 
hence doctrine of res judicata does not apply. His 
assessments are, however, final unless they can be re¬ 
opened under some provisions of the Income tux Act.) 

18. (*18)5 AIR 19m Lah 371 (371) : 1918 l» un 
Re No. 66. 

19. (’18)5 AIR 1918 Lah 15 (47) : 1918 Pun Re 
No. 40 (DB). 

(’38) 25 AIR 1938 Lah 577 (578) (DB). (Proceed¬ 
ings against directors under S. 235, Compua^ 
Act, for misfeasance — Subsequent suit a «aiffst 
them for compensation for misfeasance and "fraud 
is incompetent on principle of res judicata ) 

20. (’15) 2 AIR 1915 Lah 227 (227) 

21. m2) 19 AIR 1932 Bom 253 (254) (DI4) 

*(*27) H AIR 1927 All 426 (429) i 49 All 728 
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Administration proceedings . — Where in an administration suit the Court 
determines the nature of the interest of the persons interested in the estate, 22 or the 
relationship of any of the parties to the deceased, 23 such decision is final and conclusive in 
a subsequent suit between the same parties and their representatives. 

Proceedings under the Oaths Act. — A determination of a matter in issue otherwise 
than by the Court is not a judicium and will not operate as res judicata. Therefore, the 
decision of a question of title in accordance with the Oaths Act is not an adjudication 
which can operate as an estoppel when the same question of title is again raised in 
another suit regarding another property. This is because the terms of the Act indicate 
that the party consents to be bound only in respect of the subject-matter of the pending 
proceedings. 24 But a decree arrived at after taking of an oath on a question of fact-in the 
case is nonetheless a final adjudication and binding as regards the precise question raised 
in the former suit. 25 


For other miscellaneous proceedings, see the undermentioned cases. 


2G 


22. (*22) 1) AIK 1922 PC 253 p256) : 49 Cal 159 : 
•19 Ind App 100 (PC). 

(’78) 3 Cal 340 (345) (DB). 

23. (’32) 19 AIK 1932 Cal 631 (635) (DB). 

24. (’82) 5 Mad 259 (264) (DB). 

25. (’01) 24 Mad 444 (447) (DB). 

| (’13) 18 Ind Cas 835 (837) : 36 Mad 287 (DB). 
f (’38) 25 AIR 1938 Bom 465 (467). (Hindu father 
suing or being sued in a representative capacity can 
bind his major and minor sons by special oath.) 

26. (’43) 206 Ind Cas 343 (344)(DB) (Oudb). (U. P. 
Encumbered Estates Act (25 of 1934), Ss. 4, 11 
and 12—Gift deed in favour of wife prior to appli¬ 
cation under S. 4 — Claim of wife allowed under 
S. 11, in spite of creditor’s objection—Subsequent 
application under S. 12 to annul gift deed held 
barred by res judicata. A I It 1942 Oudb 252, 
distinguished.) 

(’42) 29 AIR 1942 All 425 (428). (S. 233k of 

U. P. Land Revenue Act, may bar claim which is not 
barred under S. 11, C. P. C. — Two bars though 
may overlap are independent — Question of res 
judicata in revenue Court partition must bo 
determined under principles of S. 11, C. P. C. 
— Bar of S. 233k when comes into play explained.) 
(’12) 29 AIR 1942 All 19 (35) : 1LR (1912) All 45 
(FB). (Rule of res judicata does not apply to 
matters arising between a creditor and an agricul¬ 
turist under the Agriculturists’ Relief Act.) 

(’42) 29 AIR 1942 Cal 445 (447) : ILlt (1942) 1 
Cal 510. (Subject of adjudication in an application 
under S. 26J, Bengal Tenancy Act, is whether 
landlord is entitled to transfer fees on a particular 

transfer_Matter about the nature of the tenancy 

being outside the jurisdiction of the Court dealing 
with such application would be incidentally cogni¬ 
zable and therefore cannot operate us res judi¬ 
cata _13 C.W.N. 1046 Foil.; AIK 1939 Cal 169 : 

ILK (1938) 2 Cal 418 dissented from.) 

(’ll) 2s AIK 1941 Pat 50 (50). (Bengal Estates 
Partition Act. S. 119 — S. 119 does not bar suit 
ajaiming interest in land.) 

(*40) 27 AIK 1910 Put 552 (555) (DB). (There is 
no section in the Act which makes S. 11 of the 
C. P. Code applicable to the Co operative Societies 
Act. Therefore the fact that an award was made 
by the Registrar in respect of a debt under the Act 
of 1912 does not deprive the Registrar of juris¬ 


" V 


diction to muke a second or subsequent award in 
respect of the same debt under the provisions of 
the new Act of 1935. The second award cannot 
on that ground be held to be a nullity as being 
without jurisdiction.) 

(’40) 27 AIR 1940 Pat 438 (444) (DB). (Decree for 
cess under Bengal Cess Act— If final on question 
of defendant’s status— Res judicata in subsequent 
suit for ejectment.) 

(’40) 27 AIR 1940 PC 7 (9) : 67 Ind App 1 : ILR 
(1940) Kar PC 25 : 15 Luck 1 (PC). (The 
decision of the District Judge under theCbaritable 
and Religious Trusts Act does not operate as res 
judicata.) 

(’34) 21 AIR 1934 Bom 343 (345) : 58 Bom 62$ 
(DB) (Do.) 

(*34) 21 AIR 1934 Lah 771 (773): 16 Lah 85 (Do). 

(’29) 16 AIR 1929 All 506 (508, 509) : 51 All 805- 
(DB). (Do.—Per Niatnatullab, J.) 

(’39) 43 Cal WN 1046(1052,1053) (DB). (An order 
passed on an application under S« 28J of the 
B. T. Act for payment of tho landlord’s transfer 
fee is final and cannot be challenged in subsequent 
suit. But the determination of the status of the 
tenant in a proceeding under S. 28J, of the 
Bengal Tenancy Act for payment of tbe balance 
of landlord’s transfer fee, is a matter only inci¬ 
dentally cognizable’ and would not operate a9 res 
judicata in tbe subsequent suit.) 

(’39) 26 AIR 1939 Cal 169 (174, 175) : ILR (1938) 
2 Cal 418 (DB). (Bengal Tenancy Act (VIII of 1885) 

g. 26J_Proceedings under—Decision as to status 

of tenant operates as res judicata : AJR 1938 Cal 
246 reversed.) 

(’39) 26 AIR 1939 Mad 901 (902). (Application 
under S. 20A of tbe Madras Estates Land Act — 
Doctrine of res judicata does not apply.) 

(’33) 20 AIR 1933 Cal 24 (24). (Application under 
S. 26J, B. T. Act — Landlord has only to show 
in summary proceedings that holding is a raiya i 
holding — Subsequent suit by tenant that the 
tenure is permanent or rent-free is not barred.) 

(’24) 11 AIK 1924 Rang 119 (122) : 1 KaDg 500. 
(Application to set aside ex parte decree — Non- 

« service of summons—Separate suit does not lie.) 

(’34) 21 AIR 1934 All 323 (323). (Decision in ft 
proceeding for dispaupering will not operate as res 
judicata in tbe suit.) 
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29. Two suits or appeals tried together 
one only, if and when barred. 


Appeal from decision in 


(l) A sues B for adjustment of accounts and for recovery of sums found due. A 
decree is passed in favour of a for Rs. 680 . A and B both appeal, A on the ground that 


(’24) 11 AIR 1924 P C 202 (206) (P C). (Applica¬ 
tion for receiver’s discharge dismissed — Second 
application is barred.) 

(’38) 25 AIR 1938 All 477 (479) (DB). (Judgment- 
debtor's application under S. 30, U. P. Agricul¬ 
turists’ Relief Act, rejected on ground that decree 
was satisfied — Order of Board of Revenue, effect 
of which was to take away force of order, rejecting 
application—Subsequent application under S. 30 
is not barred by res judicata.) 

(*38) 25 AIR 1938 All 153 (156) : ILR (1938) All 
305 (DB). (Principle of res judicata does not 
apply to applications for reduction of interest 
under S. 30, U. P. Agriculturists’ Relief Act.) 

(’36) 23 AIR 1936 All 179 (184) : 58 All 721 
(DB). (Interlocutory order for accounts against 
guardian in proceedings under Guardians and 

Wards Act — Final order after taking accounts_ 

In appeal again3t such order, interlocutory order 
can be attacked as no appeal or revision lay 
against such former order.) 

( 33) 20 AIR 1933 All 481 (482). (Garnishee pro¬ 
ceedings — Liability of garnishee not decided — 
Question can be agitated by garnishee in execution 
proceedings.) 

( 16) 3 AIR 1916 All 238 (239). (Order passed by a 
settlement officer in a jamabandi amendment case 
i® not a decision in a euit to operate as res judi¬ 
cata.) 

(’05) 2 All L Jour 379 (384) (DB). (Application 
under S. 90, Transfer of Property Act.) 

('04) 28 Bom 601 (615) (FB). (Orders of Mamlat- 
dar’s Court.) 

(’04) 28 Bom 215 (226) (FB). (Do.) 

(1900) 24 Bom 251 (256, 257) (FB). (Do.) 

(’36) 64 Cal D Jour 545 (546). (Decision in pro¬ 
ceeding under S. 26-J of the Bengal Tenancy Act.) 

( 30) 17 AIR 1930 Cal 533 (533). (Bengal Tenancy 
Act (VIII of 1885), S. 105—Two plots held under one 
landlord — Decree with regard to one operates as 
res judicata with regard toother if parties to suits 
under S. 105 same and sued in same capacities ) 

( 29) 16 AIR 1929 Cal 385 (386) (DB). (Bengal 
Tenancy Act, S. 106—Suit under, for correction of 
entry in record of rights _ Decision in, is res 
judicata.) 

(’28) 15 AIR 1928 Cal 706 (708) (DB). (Per Pagc.J. 

— Application under S. 105Aof the BengalTenancy 
Act—Custom of suspension of rent held not to exist 

— Decision not having been appealed against by 
tenant operates as res judicata in subsequent rent 
suit between the parties— Cuming. J., contra ) 

(’28) 15 AIR 1928 Cal 479 (180. 481) : 57 Cai 464 
(DB). (Bengal Tenancy Act, S. 107 — Decree in 
proceedings under S. 105 fixing the area and the rent 
of the holding —Landlord suing the tenants on that 
basis—Tbedrcree was held to be conclusive between 
the parties and the tenants were held to be bound 
to pay the rent fixed by the Settlement Officer ) 

(’19) 6 AIR 1919 Cal 71 (72) (DB). (Rejection of 
application for assessment of mesne profits awarded 


by the decree in a suit for possession of lands 
debars a further application for assessment.) 

(’13) 18 Ind Cos 130 (130) : 40 Cal 428 (DB). 
(Withdrawal of application for enhancement of 
rent under S. 105 of the Bengal Tenancy Act with¬ 
out leave to file fresh application does not bar a 
fresh suit for enhancement on the same ground ) 
(’72) 18 Suth W R 208 (209) (DB). (Collector’s de¬ 
cision under S. 25 of Act X of 1859 is not a 
decree.) 

(’69) 11 Suth W R 145 (146) (DB). (Do.) 

(’68) 10 Suth W R 295 (295) (DB). (Application 
under S. 25, Act X of 1859, is not equivalent to a 
suit—The Collector does not adjudicate between 
the parties.) 

(’37) 24 AIR 1937 Lah 19 (21) : 17 Lah 787 (DB) 
(In Cis-Sutlej and Trans-Sutlej territories, during 
tbe period between 1849 and 1865, Settlement 
Officer was the only judicial authority competent 
to decide tbe question of title relating to agricul¬ 
tural land. So tbe Settlement Officer's decision of 
the year 1853 on a question of title operates as res 
judicata and that question cannot be re-agitated 
in Civil Courts.) 

(’30) 17 AIR 1930 Lah 501 (503) (DB). (Appli¬ 
cation to file appeal in forma 'pauperis set aside 
—Decision cannot operate as res judicata.) 

(’24) 11 AIR 1924 Lah 493 (494): 5 Lah 105 (DB) 
(Decisions under Succession Certificate Act are 
not res judicata.) 

(’25) 12 AIR 1925 Mad 497 (525): 48 Mad 1 (DB). 
(Do.—It was also held that there was no final ad¬ 
judication.) 

<’17)'4 AIR 1917 Mad 242 (242) (DB). (Proceedings 

under &9. 74 and 75 of the Madras Estates Land 
Act.) 

(’38) 1938 Nag L Jour 171 (172). (Berar Patels 
and Patwaris Law _ Proceedings in respect of 
appointment of Patel — Finding not based on full 

and fair enquiry — Subsequent vacancy _ Prior 

finding not res judicata.) 

(’36) 23 AIR 1936 Oudh 225 (229) : 11 Luck 642 
(DB).( The decision of a Settlement Officer construing 
a grant by tbe Crown and declaring tbe nature of 
the grant and tbe statu^ and rights of the grantee 
in accordance with Settlement Circular No. 20 of 
1863, is not ultra vires, and clearly operates as 
res judicata in a subsequent civil euit between 
tlio parties or their representatives.) 

( 02) 5 Oudh Cas 97 (99). (Proceeding under S. 53 
of tbe Oudh Land Revenue Act (1876) is a suit 
and question decided in it is res judicata ) 

('38) 25 AIR 1938 Pat 359 (360). (A decision in a 
rent suit in which the constitution of the boldine 
is expressly put in question and pronounced upon 
would operate as res judicata in a subsequent 
suit between tbe parties on tbe question «f tUl 
actual holding of the tenants ) <3Uestlon of the 

(’23) 10 A1H 1923 Pat 174 (176). (DortrW ^ „ 
structive res judicata does not apply tn n™ ° f r° n ‘ 
under Bengal Tenancy Act. 8a. 109and lolo"" 9 


106 [S 11 N 29] 


RES JUDICATA 


more is due and B on the ground that nothing is due to plaintiff but that money is due to 
him. Both the appeals are tried together and a single judgment is passed, whereby B is 
granted a decree for rs. 1,400. a’s appeal being dismissed, A prefers a second appeal from 
the decree in B’s appeal but not from the decree in his own appeal. Is the second appeal 
barred by res judicata by reason of not appealing from the decree in his own appeal? No; 
by the dismissal of his appeal, the decree of the lower Court in his favour for Rs. 680 
was simply confirmed and his not appealing from such a decree will not on any ground 
disentitle him to appeal against the grant of any relief to B in his appeal. If he succeeds 
in his second appeal, there is nothing to conflict with the decision in his favour for Rs. 680. 1 

(2) A sues B on a mortgage. B contends that the interest claimed is excessive. 
The suit is decreed in favour of a as claimed but costs are disallowed, a appeals against 
the disallowance of costs and B against the award of interest. In a single judgment both 
appeals are disposed of by which A is given the disallowed costs in his appeal and 
interest also is reduced in B’s appeal. A then prefers a second appeal against the decree 
in B’s appeal. Is the second appeal barred by res judicata by reason of no appeal 
having been preferred against the decree for costs in his own appeal ? Obviously not. 
The decree unappealed was in his favour and there was nothing prejudicial to him 
therein that would conflict with the decision in the second appeal if he succeeded in it. 
In fact he could not have appealed from the decree passed in his favour. 2 

(3) Where two suits or two appeals between the same parties and raising the 
same questions are tried together but separate and independent judgments are given in 
each or where the two suits or appeals are tried by two different Courts and separate 
judgments are delivered, and a party appeals from one leaving the other to become final 
against him, the rule of res judicata will apply and the appeal preferred by him will 
be barred. 3 

( 4 ) Where two suits or appeals in which the plaintiffs or appellants raise 
inconsistent titles are tried together and a single judgment or two judgments, one 
incorporating or dependent on the other are given (whether a single decree or two 
decrees are drawn up), there is a conflict of opinion as to whether an appeal against the 
decree in one suit or apical will be barred by not appealing against the decree in the 


other suit or appeal. 

On the one hand, it has been held by the High Courts of Allahabad, 4 Patna 6 and 
Rangoon 6 and by the Chief Court of Oudh 7 and by the Judicial Commissioner’s Court of 


Note 29 

1. (’07) 29 All 7SO (732) (DB). 

f (’28) 13 AIR 1928 All .274 (275) : 50 All 517 

fDI3). , 

( is) 5 AIR 1918 All 52 (52) : 11 All 54 (1>B). 

(’11)8 All Tj Jour 605 (G<)7). 
f (’27) 14 AIR 1927 Oudh 575 (575) (DB). 

(13)21 I ml Cas 264 (266) (Oudh). 

2. *(’23) 10 AIR 1923 All 490 (492) : 4-> All >06 
(FB). (Overruling 33 All 151.) 

(’27) 14 AIR 1927 Ou<lli 100 (107) (1)B). 

(’31) 18 AIR 1931 All 660 (661). 

C25) 12 AIR 1925 All 488 (489, 491). 

3 . (’ 39 ) 26 AIR 1939 Sind 329 (331) : ILR (1940) 
Kur 15 (DB). (Suita separately tried by different 

Court.) % 

\ (’21) 8 AIR 1921 Cal 291 (292) (DB). 

(’35) 62 Cal 642 (652). (Obiter.) 

(•90) 12 All 578 (579) (DB). 

(’2 1) Tj R 5 All (Rev) 124 (124). 


4. ('ll) 28 AIR 1941 All 277 (278) : I L R (1941) 
All 360 (DB). (33 All 51 (FB) followed.) 

*(’10) 33 All51 (G0)(FB). (Following 10 All 123 and 
approving 1893 All W N 190 and 1893 A11WN 221.) 
(’13) 35 All 187 (190) (DB). 

(’20) 18 All I» Jour 40 (40) (DB). 

(’13) 18 Ind Cas 867 (867. 868) (All). 

(’10) 7 All L Jour 995 (997) : 33 All 151 (DB). 
[But see (’94) 1894 All W N 88 (89). (Where 
however the proceedings were considered as really 
one which by wrong procedure were numbered as 
two.)] 

5. H'24) 11 AIR 1924 Pat 823 (824). 

(’33) 20 AIR 1933 Pat 78 (81) : 12 Put 139 (DB). 
(*35) 156 Ind Cas 998 (1000) (DB) (Pat). 

6. f (’25) 12 AIR 1925 Rang 104 (105) : 2 Rang 
633 (DB). 

(’12) 6 "Low Bur Rul 93 (97) (DB). 

7. (’25) 12 AIR 1925 Oudh 598 (599). 
f (’24) 11 AIR 1924 Oudh 311 (313). 
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Peshawar, a that it is barred. In Zaheria v. Debia , 9 Stanley, C. J., observed : 

“ It was suggested during the argument that if the appeal of Zaheria be heard and a decision be 
obtained in his favour, the appellate decree in his favour will have the effect of superseding the 
former decree (obtained by the respondent against him) but this cannot be. A decree, unless it be a 

decree which is a nullity.cannot be superseded except it be on appeal in the regular course. 

This being so, if we acceded to the arguments addressed to us we should have two inconsistent decrees 
on the files of the Court. This would be a serious anomaly and, in execution proceedings, would cause 
a complete impasse.” 


On the other hand, it has been held by the High Courts of Calcutta, 10 Lahore, 11 
Madras, 12 and Nagpur 13 that such an appeal is not barred. The basis of these decisions is 
that S. 11 does not in terms apply to appeals but that the general principles of res 
judicata apply, that in applying such general principles, the substance and not the 
form of the appeal should bo considered, that so considering it. the object of the appeal 
against one of the decrees is really and in substance to get rid of the adjudication or 
conclusion which gives rise to both the decrees, and that if the appeal succeeds it would 
have the effect of superseding the decree in the other.. It was further observed in 
Aft. Lachlimi v. Bhulli: 14 

“The foundation of the rule of res judicata as understood by ancient and modern lawyers is 
that a question must be once fairly and finally tried by a competent Court and after this has been 
done all further litigation about it should be concluded for ever between the parties. The maxim is 

.‘no one shall be vexed twice over the same matter.’ This.pre-supposes that the issue 

has been once fairly and finally tried in a former litigation which was independent of the proceedings 
in which the same matter is again in dispute. The essence of the rule seems jo be that the two 
proceedings should be so independent of each other that the trial of one cannot be confused with the 
trial of the other.” 


(’33) 20 AIR 1933 Oudh 531 (533). 

(T2) 14 Ind Cas 321 (322) (Oudh). 

(’12) 13 Ind Cas 984 (985) : 15 Oudh Cas 22. 

C02) 5 Oudh Cas 384 (390). 

( 02) 5 Oudh Cas 146 (147). 

[See (’17) 4 AIR 1917 Oudh 220 (221). (Consoli¬ 
dated appeal against two cross decrees is main¬ 
tainable but the appellant will have to elect which 
decree he will confine himself to. Then and then 
alone the entire appeal can be dismissed by the 
rule of res judicata.)'] 

8. (’34) 21 AIR 1934 Pcsh 110(117) (DB). (75 Ind 
Cas 479, Overruled.) 

9. (’ll) 33 All 51 (60) (FB). 

10. (’88) 10 Cal 233 (237) (DB). 

f (’06) 33 Cal 1101 (1116, 1117) (SB), 

(’36) 40 Cal W N 1176 (1177, 1178) (DB). 
t (’31) 18 AIR 1931 Cal 353 (354) (DB). 

11. *(’27) 14 AIR 1927 Lab 289 (300, 328): 8 Lah 
384 (1* B). (This decision must be taken to over¬ 
rule AIR 1927 Lah 98; AIR 1922 Lah 390: 3Lah 
215; AIR 1921 Lah 316: 1 Lah 368 and AIR 1919 
Lah 42: 1 Lah 83 ; also AIR 1921 Lah 255 and 
AIR 1921 Lah 271.) 

(’27) 14 AIR 1927 Lah 821 (822). 

(’38) 25 AIR 1938 Lah 114 (115). 

(’18) 5 AIR 1918 Lah 142 (143) (DB). 

(’16) 3 AIR 1916 Lah 166 (167). 1916 Pun Re No. 
84 (DB). 

(’05) 1905 Pun Re No. 85 (FB). (The following 
case, namely, 1904 Pun Re No. 8 must be taken 
to have been overruled by the Full Bench.) 

(’98) 1898 Pun Re No. 31. 


(’97) 1897 Pun Re No. 23. 
t (’28) 109 Ind Cas 564 (566) (Lah). 

12. (’43) 30 AIR 1943 Mad 139 (142): ILR (1943) 
Mad 235 (FB). (Per Division Bench in the Order 
of Reference—Whether the suits were cross suits 
is immaterial.) 

(’43) 1943-1 M.L.J. 325(327). (Suit for redemption 
of kanom — Application by tenant for renewal— 
Both disposed of by common judgment — Appeal 
by tenant in application only without appeal in 
suit is not barred.) 

(’42) 29 AIR 1942 Mad 226 (227) (DB). (AIR 
1940 Mad 564 Reversed.) 

(’41) 28 AIR 1941 Mad 524 (525) (DB). (Matter in 
issue in two suits same—Finding in one suit fol¬ 
lowed in other suit — Appeal against one of those 
decrees is not barred by res judicata onground 
that decree in other suit is not appealed against. 
29 Mad 333 and AIR 1916 Mad 1133 followed.) 
f (’05) 29 Mad 333 (335) (FB). 

(’26) 13 AIR 1926 Mad 378 (378). 

(’35) 22 AIR 1935 Mad 214 (215). 

(’16) 3 AIR 1916 Mad 1133 (1134) (DR), 
t See (’36) 23 AIR 1936 Mad 10 (11). (Application 
under S. 42 (2) of the Madras Estates Land Act 


oi i-juo uy ueienaant m suit tor rentand suit, both 
disposed of by same judgment. Order on applica¬ 
tion does not bar appeal from decision in suit.)! 
See also (’17) 1 AIR 1917 Mad 597 (598) (DB).) 

13. (’41) 28 AIR 1941 Nag 199 (200): ILR (1912) 
Nag 325 (DB). 

14 ' 14 AIR 1927 Lai, 289 (291, 29.3): 8 Lah 
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Where two suite having a common issue are tried together and disposed of by a 
single judgment or by two judgments one incorporating the other, there is in substance 
only one trial and one verdict and there is no question of a party being vexed twice over 
the same matter. 16 


(5) A sues B and o ; B alone sues A. A’s suit is dismissed and B’s decreed. A 
appeals against B’s decree only impleading B. Or a sues B. B and c sue a. a’s suit is 
dismissed and B and c’s suit is decreed and A appeals only against B. Or A sues B, C 
and D. It is decreed subject to the payment to B by A of a certain sum. c and D appeal 
making a and B parties. B appeals making A alone a party. Both appeals are accepted 
and A s suit is dismissed. A files a second appeal against the decree in favour of B only. 
The judgments in all the cases are either single or incorporating one another. The appeal 
m each of the cases is barred inasmuch as the parties in both suits or appeals are not 
the same and the result of not appealing is to make the decree in favour of the party not 
appealed against final. 16 

Where the matter litigated in the two suits is not the same, an appeal in one suit 
only will not be barred by non-appeal in the other. 17 Similarly, suppose A sues B for 
Us. 1000. A decree is passed in A’s favour for Rs. 600. Both a and B appeal from the 
decree. Both the appeals are heard together and disposed of by the same judgment, a’s 
appeal succeeds partially and the amount decreed in his favour by the trial Court is 
enhanced to us. 800. Let us call this decision x. B’s appeal is dismissed. Let us call this 
decision y. b appeals from x but not from y. Is the appeal from x barred by res judicata ? 
No. The reason is that the appeal from x is in no way inconsistent with the continuation 
in force of //. y merely confirms the trial Court’s decree for Rs. 600 in A’s favour. It does 
not increase the amount. The appeal from x is directed against the enhancement of this 
amount. It is not aimed at depriving A of the whole or any part of the Rs. GOO decreed in 
his favour by the trial Court. In other words, the question sought to be re-oponed by B’s 
appeal from x is altogether different from the question concluded by y. Thus, even where 
the two appeals arise out of the same suit and are disposed of by the same judgment, the 
decision in one of them will not bar, as res judicata , a second appeal from the decision in 
the other where the question raised in such appeal is distinct from that involved in the 
decision not appealed from. This is the principle underlying the decision mentioned 
l*elo\v. 18 It is also the principle underlying the examples numbered as 1 and 2 above. 

Suppose, in the illustration discussed above, B appeals from the decree and A files 
cross-objections in such appeal. B's appeal is allowed and a’s cross-objections are dismissed 
with the result that A’s suit is dismissed. A files a second appeal. This second appeal is 
not barred by A’s failure to file a separate appeal from the dismissal of his cross-objections 
by the lower appellate Court. The reason is that the second appeal is from the entire 
decree inclusive of the dismissal of the cross-objections. 19 

30. Two suits tried together — Separate judgments — Appeal from one alone, if 
barred. — See Note 29. 


31. Two appellate decrees in similar terms — Appeal from one, if barred. — See Note 29. 

32. General principles apply to appeals. — See Note 29. ___ 


15 See also (’92) 19 AIR 1932 Mad 125(126, 127): 
55 Mini 106 (DB). (When two judgments incorpo¬ 
rate each other, they must be regarded as the same 
judgment.) 

1G.*(’23) 10 AIR 1923 Cal -196 (196. 499) (DB). 

(*22) 9 AIR 1922 Ball 390 (391): 3 Bah 215 (DB). 
(Distinguishing 16 Cal 233.) 

32) 16 Rev Dee 75 (76). 

7. (’23) lO A J It 1923 Lali S (9) (DB). 


(’27) 14 AIR 1927 All 540 (541) (DB). 

18. (’40) 27 AIK 1910 Oudb 45 (46): 15 Luck 120 
(DB).^'(lt cannot be said that in every case where 
two connected appeals are disposed of by a com¬ 
mon judgment and an appeal is preferred against 
only one of the decrees, the other becomes fin&i 
and operates as 'res judicata. AIR 1933 Oudh 531 
criticised as stating the proposition too broadly.) 

19. (*42) 29 AIR 1942 Oudh 335 (336, 337) (DB). 
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33. Matter directly and substantially in issue “ constructively ** — 
Explanation IV — General. — It has been seen in Note 7, that a matter directly 
and substantially in issue may be so either actually or constructively. 1 A matter is 
directly in issue constructively when it ought to be put in issue for the determination of 
the. suit. The rule of constructive res judicata is embodied in Explanation IV to the 
section, but as has been seen already in Note 23 above, the rule is part of the general 
principles of the law of res judicata and therefore, the explanation cannot be said to 
have introduced any innovation in the law of res judicata . 2 

An adjudication is conclusive and final not only as to the actual matter 
determined but as to every other matter which the parties might have litigated and 
have had decided as incident to, or essentially connected with, the subject-matter of the 
litigation and every matter coming within the legitimate purview of the original action 
both in respect of matters of claim or defence. 8 The principle underlying Explanation IV, 
in fact, is that where the parties have had an opportunity of controverting a matter, that 
should be taken to be the same thing as if the matter had been actually controverted 
and decided. 4 


The explanation Aust be distinguished from the rule enacted in o. 2, li. 2; the 
latter rule requires that the whole claim which has arisen at the date of the suit out of 
the cause of action should be included in the suit so as to avoid the splitting up of the 
claim arising out of one and the same cause of action ; while Explanation IV enacts that 
every ground which could and ought to have been advanced in support of the claim shall 
be deemed to have been adjudicated upon, whether it was actually urged or not. 6 

Where a matter is constructively in issue it cannot, of course, be said to have 
been actually heard and decided. It could only be deemed to be heard and decided. 0 If 
the effect of the decision in the former suit is necessarily inconsistent with the defence 
that ought to have been, but not raised, that defence must be deemed to have been 
finally decided against the person who ought to have raised it. 7 But a matter construc- 


Note 33 

1. Sec also (’98) 25 Cal 13G 1139) (DB). 

•2. (’03) 26 Mad 760 (767) (DB). 

3. (’02) 26 Bom 661 (667, 668) (DB). 

<’17) 4 AIR 1917 Sind 93 (93) : 10 Sind L U 29 
(31) (DB). 

(’32) 19 AIR 1932 Cal 889 (892, 893): 59 Cal 983. 
(’39) 26 AIR 1939 Mad 94 (95). 

4. (’39) 26 AIR 1939 Mad 818 (824) (DB). (The 
explanation imports a fiction that the matter has 
been raised and decided.) 

(1870) LR5 C P 607 (613), Newington v. Levy. 
(Affirmed in (1871) 6 CP 180 and cited in 26 Bon. 
661 and AIR 1917 Sind 93 = 10 Sind L R 29 ) 

3. (’03) 26 Mad 760 (766) (DB). 

(’35) 157 Ind Cas 368 (370) (DB) (Lah). 

6. (’39) 26 AIR 1939 Mad 818 (824) (DB). (Expla¬ 
nation 4 to S. 11 imports a fiction that the matter 
has been heard and decided.) 

(’06) 35 Cal 979 (987, 988). (Dissenting from the 
dictum of Banerjee, J., in 24 Cal 711 and 28 
Cal 17.) 

\ (’09) 1 Ind Cas 66 (67) (DB) (Cal), 
t (’98) 20 All 110 (113). (Confirmed in 29 All 429.) 
(’23) 10 AIR 1923 Bom 36 (37) (DB). 

(’22) 9 AIR 1922 Born 119 (120, 121): 46 Bom 327 
(DU). 

(’04) 6 Bom L R 288 (290) (DB). 


t (’01) 25 Bora 189 (192, 197, 201) (DB). 

+ (’35) 157 Ind Cas 381 (382) (Cal). 

(’26) 13 AIR 1926 Cal 511 (511) (DB). 
f (’25) 12 AIR 1925 Cal 427 (429, 430) (DB). 

(’ll) 11 Ind Cas 127 (128) (Cal). 

(’05) 1 Cal L Jour 248 (254). 

(’04) 31 Cal 79 (82) (DB). 

(’29) 16 AIR 1929 Lah 872 (874): 11 Lah 99 (DB). 
(’16) 3 AIR 1916 Lah 315 (315) (DB). 

(’03) 1903 Pun Re No. 4. 

(’81) 1881 Pun Re No. 96. 

(’29) 117 Ind Cas 805 (805) (Lah). 

(’18) 5 AIR 1918 Mad 147 (118) (DB). 

*(’14) 1 AIR 1914 Mad 399 (416): 37 Mad70(L*’B). 
(’98) 21 Mad 91 (99) (DB). 

(’21) 62 Ind Cas 601 (502) (DB) (Mad). 

+ (’28) 15 AIR 1928 Oudh 155 (179. 181). 

(’23) 10 AIR 1923 Oudh 212 (2 11) (DB). 

(’ll) 14 Oudh Cas 117 (119). 

(’29) 16 AIR 1929 Rang 1G2 (163) : 7 Rang 80 
(’23) 10 AIR 1923 Rang 239 (210) : 1 R an g 363 
(’25i 12 AIR 1925 Sind 86 (87) : 19 Sind L R 217. 
[See also (’25) 12 AIR 1925 P C 55 (57) : 47 All 
158.] 

7. (’42) 29 AIR 1912 All 410 (121) : I L II (1942) 
All 024 (I)B). (In questions of res judicata iden¬ 
tity of the issues and not identity of the subject- 
matter is relevant.) 
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tively in issue will not be deemed to have been decided where the case has not been tried 
upon the merits , as where the prior suit was dismissed for non-joinder of parties. 8 

Though the applicability of the rule of constructive res judicata, does not and 
cannot require that the matter should have been actually heard and decided in the 
former suit, it does not dispense with the other essential requirements of the section 
such as the sameness of the parties, the competency of the Court, and litigation under 
the same title. 9 

Ihe explanation does not apply where the ground of attack or defence has 
actually been raised but is not decided by the Court. 10 Nor can it be applied against 
a person who has been sticcessful in the previous suit. 11 A plea raised at a late stage 
and rejected on that ground must be taken as not having been raised at all, and, if it 
should have been raised at the proper time, will be deemed to have been constructively 
in issue and will be barred in a subsequent suit. 12 If a party desires to win by such a 
plea as constructive res judicata he must found his plea firmly by proving the facts 
from which a Court can infer that at the critical time the person sought to be barred 
might and ought to have raised the plea. 13 

The explanation applies to the plaintiff to the same Extent as it applies to the 
defendant. 14 

The docrine of constructive res judicata applies wherever the issues involved 
in the two litigations are identical. It is not necessary that the property concerned must 
be the same. 15 

Section 21 of the Code and S. ll of the Suits Valuation Act which preclude an 
objection as to territorial jurisdiction or the valuation of the suit, being raised in a 
Court of appeal or revision for the first time, are only instances of the application of 
the general doctrine of constructive res judicata. Hence, though the above sections 
refer only to subsequent stages of the same suit and not a separate suit, the question 
as to territorial jurisdiction or valuation impliedly decided in a prior suit cannot be 
re.agitated in a subsequent suit between the same parties. 10 (See also S. 21, Note 8.) 

34. Where relief claimed in later suit is same though under different capacities- 
and vice versa. — See Note 38. 


(’23) 10 AIR 1923 Rung 239 (210) : 1 Rang 363. 
(’27) 14 AIR 1927 Rang 333 (334) (DD). 
t (’35) 157 Ind Cas 381 (382) (Cal). 

+ (’35) 61 Cal L Jour 301 (302) (DB). 

(’09) 1 Ind Cas 66 (67) (DB) (Cal). 

+ (’12) 10 Ind Cas 75 (77) : 35 Mad 216 (DB). 

8. (’22) 9 AIR 1922 Mad 259 (262) (DB). 

9. t ('30) 17 AIR 1930 Mad 264 (207) (DB). 

( 27) 14 AIR 1927 Oudh 341 (344) (DB). 

(’08) 1908 Pun L R No. 65, p. 171 (173). 

(’98) 1 Oudh Caa 22 (26) (DB). 

10. (’39) 26 AIR 1939 Mud818 (824)(DB). (Mntter 
left open by express order of Court—Explanation 
dees not. apply.) 

(’35) 39 Cal W N 538 (540). (In prior suit there 
was a decision that the suit as laid was not main¬ 
tainable — Second suit properly framed held not 
fiarred.) 

(’31) 18 AIR 1931 Oudh 157 (158) (DB). 

(’99) 2 Oudh Cas 51 (54). 

(’33) 20 AIR 1933 All 181 (482). 


(’29) 16 AIR 1929 Bom 323 (325). 

(’39) 26 AIR 1939 Cal 1 (3) (DB). (Point raised in 
pleading but not argued.) 

(’37) 24 AIR 1937 Mad 709 (710). (It ia not neces¬ 
sary that an issue Bhould have been framed.) - 

(’21) 8 AIR 1921 Mad 21 (22, 23) (FB). 

(But see (’38) 25 AIR 1938 Pat 427 (428) (DB). 
(Point raised but not decided held to be res 
judicata —View submitted to bo wrong.)] 

See also Note 103. 

11. (’13) 30 AIR 1943 Oudh 231 (233) (DB). 

(’98) 1 Oudh Cas 22 (26, 27) (DB). 

12. (’26) 13 AIR 1926 Cal 511 (511) (DB). 

13. (’40) 1940 Nag J, Jour 562 (565) (DB). 

14. (’92) 1892 All W N 224 (225) (DB). 

(’04) 6 Bom L R 594 (597, 598, 599) (DB). 

15. (’42) 29 AIR 1942 All 410 (421) : ILK (1942) 

All 624 (DB). v 

(’42) 29 AIR 1942 All 267 (287): ILR (1942) All 
518 (DR). (A I R 1922 P C 80 : 45 Mad 320 : 43 
Ind App 129 (PC) relied on.) 

16. (’38) 25 AIR 1938 Mad 257 (262) (DB). 
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35. Grounds of attack or defence in subsequent suit which might 
and ought to have been alleged as grounds of attack or defence in former 
suit. — The object of Explanation IV is to compel the plaintiff or defendant to rely 
upon all grounds of attack or defence which were open to them. 1 A party is bound to 
bring forward his whole case in respect of the matter in litigation, which was open to 
him upon the points for decision in the suit. He cannot abstain from relying upon, or 
abandon, a ground of claim which is in question and proper for consideration, and 
afterwards make it a cause of fresh suit in respect of the same subject-matter. 3 Thus, 
where a plaintiff might and ought to have urged a question in a former litigation, he 
would be estopped from raising the same question in a subsequent, suit. 3 Similarly, a 
defendant, who does not raise all the objections which he might and ought to have raised 
in answer to the plaint claim, will be barred from raising those defences in a subsequent 


suit between the same parties. 4 


Note 35 

1. (’94) 18 Bom 537 (542). 

(*37) 24 AIR 1937 Lah 872 (874) : ILH (1937) 
Lah 496. 

2. (1864) 2 Mad H C R 131 (142) (DB). 

(’23) 10 AIR 1923 Lah 560 (563). 

(’31) 18 AIR 1931 All 462 (466) : 53 All 568 (DB). 

t (’34) 21 AIR 1934 Mad 68 (70). (Burden of proof 
on defendant—Defendant giving up issue and not 
lettiDg in evidence in view of pendency of another 
suit by him involving the same question—Decision 
in former suit is res judicata.) 

(’94) 2 Upp Bur Rul 242. 

Also see Note 38. 

3. (’43) 30 AIR 1943 Cal 1 (9) : ILIt (1942) 2 Cal 
268 (DB). 

(’41) 28 AIR 1941 Rang 159 (160) : 1941 Rang 
L II 204 (DB). 

(’39) 26 AIR 1939 All 500 (502) (DB). (Rent of 
exproprietary tenant if fixed by collector addi¬ 
tional rent not claimed before collector cannot be 
claimed in suit for arrears being barred by res 
judicata — Principle of Explanation 4 to S. 11 
applied.) 

t (’87) 11 Bom 708 (723) (DB). 

(’32) 19 AIR 1932 Nag 36 (37, 38). . 

(’67) 11 Moo Ind App 551 (606) (PC). 

(’28) 15 AIR 1928 All 721 (723): 50 All 394 (DB). 
(’28) 15 AIR 1928 All 714 (715) : 50 All 306 (DB). 
(’23) 10 AIR 1923 All 231 (232) (DB). 

(’22) 9 AIR 1922 Bom 119 (120, 121) : 46 Bom 
327 (DB). 

(’19) 6 AIR 1919 Cal 111 (413) (DB). 

(’IK) 5 AIR 1918 Cnl 535 (536) (DB). 

+ (’93) 20 Cal 79 (85) : 19 Ind App 234 (PC). 

(70) 14 Suth W R 272 (273) (DB). 

(’70) 14 Suth W R 195 (195) (DB). 

(’68) 10 Suth W It 1 (3) (PC). 

(’67) 8 Suth W R 307 (303) (DB). 

(’90) 1890 Pun Re No. 140. 

(’27) 14 AIR 1927 Mad 120 (121) (DB). 

(’32) 19 AIR 1932 Nag 90 (91. 92). (Former suit on 
mortgage — Failure to take plea of invalidity of 
mortgage—Subsequent suit by mortgagor’s son to 
declare invalidity of mortgage is barred.) 

(’22) 9 AIR 1922 Nag 174 (175). 

(’24) SLR Oudh 137 (139). 

(’07) 10 Oudh Cas 145 (150, 158) (SB). 


(’33) 20 AIR 1933 Pat 526 (528) (DB). 

[ See (’33) 20 AIR 1933 Pat 457 (459).] 

[See also (’18) 5 AIR 1918 Cal 223 (224) (DB).] 

4. (’42) 29 AIR 1942 Oudh 354 (356). (Suit by 
reversioners contesting sale-deed executed by two 
widows, A and 13 — Both parties treating A alone 
as having title as Hindu widow in property sold— 
No plea based on title of B raised — Subsequent 
suit for possession of property on death of widow 
— Defence based on title of B as co-vendor held 
barred.) 

(’42) 29 AIR 1942 All 267 (287) : I L R (1942) All 
518 (DB). (The fact that it was not in the personal 
interest of the defendant in the former suit (which 
bad been brought against him and certain trans¬ 
ferees from him) to have contested it will not avoid 
the bar of res judicata.) 

(’40) 27 AIR 1940 Lah 172. (175). (Declaratory 
decree in favour of reversioner that alienations by 
widow of last male bolder do not bind him raises 
presumption that decree-holder had locus standi — 
Question of locus standi as heir held decided by 
implication and operates a9 res judicata.) 

(’40) 27 AIR 1940 Nag 396 (398). (Transfereefrom 
Hindu widow admitted by lumbardar in suit for 
profits by transferee—Subsequent suit by lumbar- 
dar us reversioner of estate, against transferee, for 
possession is barred.) 

(’39) 26 AIR 1939 All 449 (449) (DB). 

(’02) 15 C P L R 167 (170). 

(’33) 20 AIR 1933 Pat 104 (107): 12 Pat 117 (DB). 
(Question of bar under S. 109, B.T.Act, not raised 
in prior suit —Question must be deemed to have 
been decided.) 

(’30) 17 AIR 1930 P C 177 (178): 57 Ind App 181: 
52 All 272 (PC). (Mahomedun widow in possession 
in lieu of dower sued for recovery of share by 
other heirs — Interest on dower not claimed by 
widow — In a subsequent suit against her repre¬ 
sentative. claim to such interest is barred.) 

(’15) 2 AIR 1915 P C 103 (104, 105) (PC). 

+ (’66) 11 Moo Ind App 50 (73, 74) (PC). 

(’38) 25 AIR 1938 All 542 (544) (DB). 

(’31) 18 AIR 1931 All 38 (40) (DB). 

(’31) 18 AIR 1931 All 29 (31) (DB). 

(’30) 1930 All L Jour 601 (606) (DB). (Suit for pre¬ 
emption — Plea as to validity of sale not raised_ 

Subsequent euit to recover possession from vendee 
—Barred.) 
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(’30) 130 Ind Cas 495 (496) (DB)(A11). (Mabomedan 
Jaw — Suit by husband for restitution of conjugal 
rights — Omission to plead charge of adultery in 
defence — Subsequent suit by wife for divorce on 
the ground of charge of adultery.) 

+ ( f 28) AIR 1928 All 714 (715) : 50 All 306. 

027) 14 AIR 1927 All 799 (799) : 50 All 28 (DB). 
(Prior suit on mutual account for a certain period 
-—Subsequent suit by the defendant in earlier suit 
to recover a sum of money due during the same 
period.) 

(’27) 14 AIR 1927 All 206 (207). (Objection not 
taken to maintainability of suit.) 

(’27) 14 AIR 1927 All 39 (41) : 48 All 803 (DB). 
(Affirmed in AIR 1930 P C 177 : 51 Ind App 181: 
52 All 272 (PC).) 1 

(’25) 12 AIR 1925 All 417 (418). 

(’24) 5 L B All (Rev) 119 (120). 

(’23) 10 AIR 1923 All 115 (116). 

C22) 9 AIR 1922 All 463 (464, 465) (DB). (Pur¬ 
chaser in execution of money decree who is also 
heir of mortgagor impleaded—Latter not pleading 
his purchase cannot subsequently claim to redeem.) 
( 18) 5 AIR 1918 All 278 (279) (DB). (Sale in exe¬ 
cution of mortgagor’s claim as proprietor—Revenue 
Court—Mutation—Rejection —. Mortgagor cannot 
plead non-saleable interest.) 

(’15) 2 AIR 1915 All 194 (195, 196). 

(•14) 1 AIR 1914 All 414 (415). 

(’ll) 8 All L Jour 936 (939) (DB). (Three mort¬ 
gages in favour of same person—Mortgage decree 
on one mortgage subject to charge — Mortgagee 
auction purchaser — Suit by mortgagor's sons — 
Mortgagee not setting up bis mortgage.) 

(’ll) 9 Ind Cas 813 (815) (All). 

(’ll) 8 All L Jour 358 (361) (DB). 

(TO) 6 Ind Cas 375 (376) (DB) (All). 

(*09) 3 Ind Cas 117 (121) (All). 

(’07) 4 All L Jour 117 (118, 119) (DB). 

(’07) 4 All L Jour 675 (677). 

(’05) 27 All 37 (53) : 32 Ind App 17 (PC). 
f'05) 2 All L Jour 278 (282) (DB). 

(’03) 1903 All \V N 97 (98). (First suit for posses¬ 
sion on the allegation of division—Second suit for 
declaration of title to possession by partition.) 
f (’98) 20 All 81 (8G) (DB). 

(’92) 14 All 64(66)(DB). (Principle of res judicata 
applies to execution proceedings also.) 

(’89) 1889 All W N 4 (6. 7). 

(’82) 4 All 65 (68) (DB). 

(’82) 4 All 21 (22) (DB). 

(’31) 1881 All W N 17 (48) (DB). 

(’30) 17 AIR 1930 Bom 431 (435): 51 Bom 696 (DB). 
(’23) 10 AIR 1923 Bom 145 (145, 146) (DB). 
(Standard rent—Defendant not pleading for stan¬ 
dard rent in bis counter-claim in a High Court suit.) 
(’83) 7 Bom 272 (278, 279) (DB). 
t'74) 10 Bom II C R 293 (291) (DB). 

(’25) 12 AIR 1925 Cal 663 (663) (DB). (Plea that 
decree was based on fraudulent claim cannot be 
raised.) 

t (T2) 16 Ind Cas 70 (73) : 40 Cal 1 : 39 Ind App 
237 : 6 Low Bur Bui 119 (PC). 

+ (’09) 1 Ind Cas 442 (445) (DB) (Cal), 
f (’08) 35 Cal 979 <986. 987) (DB). 
t (’89) 16 Cal 682 (691) : 16 Ind App 107 (PC). 

C7U) 4 Cal 190 (196) : 5 Ind App 149 (PC). 


(’79) 4 Cal L Rep 599 (601, 602) (DB). 

(’78) 3 Cal 705 (707, 708) (DB). 

(’67) 8 Suth W R 307 (308) (DB). (Similar suit — 
Widow not claiming lien for dower.) 
f (’37) 24 AIR 1937 Lah 537 (541) : I L R (1937) 
Lah 209 (DB). (Pre-decree compromise not pre¬ 
sented to Court in previous suit cannot be pleaded 
in subsequent suit.) 

(’30) 17 AIR 1930 Lah 654 (655) (DB). (Plea that 
mortgage is void not raised in previous suit—Sub¬ 
sequent suit is barred and plea cannot be raised.) 
(’26) 13 AIR 1926 Lab 162 (163) : 7 Lah 40 (DB). 
(’24) 11 AIR 1924 Lah 26 (27) (DB). 

(’84) 1884 Pun Re No. 142. 

(’81) 1881 Pun Re No. 95. 

(’81) 1881 Pun Re No. 89. 

(’38) 25 AIR 1938 Mad 257 (262) (DB). (Objection 
as to pecuniary or territorial jurisdiction.) 

+ (’34) 21 AIR 1934 Mad 68 (70). 

(’29) 16 AIR 1929 Mad 404 (408) (DB). (Execution 
of mortgage decree pending — Purchaser of equity 
of redemption joined as judgment-debtor without 
objection from judgment-debtor—Judgment-debtor 
then has no status to object on ground that pur¬ 
chase was benami for decree-holder.) 

(’26) 13 A I R 1926 Mad 1144 (1144). (Party who 
is not entitled to appeal but who could file cross¬ 
objections and does not so file is barred.) 

(’26) 13 A I R 1926 Mad 536 (537). (Objection to 
jurisdiction not raised.) 

(’25) 12 A I R 1925 Mad 1148 (1149). (Property 
wrongly included—Suit for recovery of possession 
of properties delivered.) 

t (’24) HAIR 1924 Mad 608 (609): 47 Mad 476 
(DB). (Plea that minor was not properly repre¬ 
sented in a previous suit though not taken by 
guardian is res judicata where it mightandought 
to have been taken.) 

(’23) 10 A I R 1923 Mad 551 (552). (Suit by A 
against B — Plea of discharge by payment to C, 
A’s agent, not raised in former suit —Subsequent 
suit by B against C for return of money paid is 
barred.) 

(’21) 62 Ind Cas 501 (502) (DB) (Mud). (Omission 
♦o set up special contract.) 

(’20) 7 A I R 1920 Mud 197 (198) (DB). (Repre¬ 
sentatives of mortgagor—Omission to set up non¬ 
liability.) 

(T7) 4 AIR 1917 Mad 987 (988). 

(T2) 15 Ind Cas 186 (187) (Mad). 

(-07) 30 Mad 498 (499) (DB). 

(■06) 29 Mnd 353 (355) (DB). 

(’22) 9 AIR 1922 Nag 81 (82). 

(T9) G AIR 1919 Nag 29 (30):16 Nag LR 64 (DB). 
(Suit against father—Omission to plead invalidity 
under Scb. Ill, Para. 2, C. P. Code—Sons bound.) 
(’35) 22 AIR 1935 Oudh 15 (16). (Suit for actual 
proprietary possession of land .— Defendant claim¬ 
ing some kind of interest in it must put forward 
liis claim ns defence.) 

(’27) 14 AIR 1927 Oudh 234 (235). (Prior suit ior 
possession on basis of gift decreed — Subsequent 
suit questioning donor's right to make gift is 
barred.) 

(*26) 13 A I R 1926 Oudh 509 (510, 511) : 1 Luck 
210. (Plea of irredeemable mortgage not raised m 
partition proceeding.) 
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The explanation refers to grounds of defence which would have been good and 
proper grounds of defence. 6 It refers to the condition of things at the time the former 
suit was instituted and does not refer to grounds which may come into existence by some 
act of the plaintiff. 6 Where the relief prayed for is not dependent on the adjudication of 
a particular matter it cannot be said that that matter must be deemed to have been 
decided by the judgment although the judgment does not deal with it. 7 

36. “ Might.” — Where a party could not have raised a ground of attack or 
defence, the rule of constructive res judicata will not apply. 1 

Pleas not permitted by law. —A plea which is not permitted by law to be raised 
in a suit cannot be said to bo one which might have been raised. 2 Thus, where, in a suit 
to establish title under a certain transfer, the defendant could not, under the law, as it 
then stood, raise the plea that the transfer was fraudulent under s. 53 of the Transfer of 
Property Act, it was held that a subsequent suit to set aside the sale on that ground is not 
bad. 3 Similarly, in a suit for a declaration that a decree is null and void, the plaintiff 
could not ask for the relief of restitution as such relief by way of suit is barred by 
section 144, sub-clause (2). 4 

Pleas based on facts not within the knowledge of the party at the lime of the 
former suit. — Where the facts on which a plea might have been raised by a party were 
not within his knowledge at the time of the former suit, it could not be said that he 
might have raised it. 6 Thus, where A filed against B succession certificate proceedings in 


f (’26) 13 AIR 1926 OuJh 101 (107) (DB). (Partition 
proceeding—Title to a share—OmisBion to raise.) 
(’25) 12 A 1 R 1925 Oudk 719 (720). (Reduction 
from plaintiff’s claim not claimed in prior suit 
bars subsequent suit thereof.) 

} (’ll) 10 Ind Cas 29 (30, 31) (DB) (Oudk). 

(’09) 12 Oudk Cas 347 (368) (DB). 

(’27) 14 AIR 1927 Rang 333 (334) (DB). 

(’36) 23 AIR 1936 Sind 34 (38). (Omiesion to raise 
question of jurisdiction.) 

I See (’71) 7 Mad H C It 263 (266) (DB).] 

[See also (’05) 27 All 684 (686) (FB). 

(’65) 2 Suth W R (Act X of 1859) 57 (58) (DB).] 
Also see Note 39. 

5. (’01) 4 Oudh Cas 408 (418) (DB). 

(’06) 8 Bom L R 296 (308, 309):30 Bom 395 (DB). 
t (’04) 26 All 61 <65, 67, 68) (FB). 

<’28) 15 AIR 1928 Lab 967 (969) : 10 Lah 389. 
(’04) 14 Mad L Jour 281 (285) (DB). 

(’29) 16 AIR 1929 Rang 162 (163) : 7 Rang 80. 

6. (’07) 10 Oudh Cas 145 (153) (SB). 

7. (’41) 28 AIR 1941 Mad 753 (759). 

Note 36 

1. (’25) 12 AIR 1925 Oudh 719 (720). 

(’25) 12 AIR 1925 Cal 663 (664) (DB). (Mutters in 
subsequent suit to set aside decree outside scope of 
O. 9, R. 13.) 

(’36) 164 Ind Cas 457 (458) (Cal). 

(’37) 24 AIR 1937 Mad 804 (805). 

2. (’42) 29 AIR 1942 Cal 586 (587) (DB). (Pro¬ 
ceeding for pre-emption by landlord under S. 26F 
Bengal Tenancy Act — Purchaser not entitled to 
raise question as to whether holding is occupancy 
holding or raiy&ti holding at fixed rent — Hence 
order for pre emption no bar to suit by purchaser 
for declaration that holding is raiyati holding at 
fixed rent.) 


See ca9es in foot-notes (3) and (4) and also the 
following cases : 

(’20) 7 AIR 1920 Cal 888 (889) (SB). 

(’17) 4 AIR 1917 P C 111 (114) (PC). 

(’29) 16 AIR 1929 All 252 (253) (DB). (Legal repre¬ 
sentative brought on record after preliminary 
decre'e on mortgage cannot challenge the validity 
of the mortgage — Final decree will not bar suit 
for declaration that mortgage was not binding.) 

(’26) 13 AIR 1926 Mad 774 (777) : 50 Mad 320 
(DB). (Suit for declaration as to invalidity of 
alienation — Partition and allotment of alienor's 
share cannot be granted by the Court.) 

(’23) 10 AIR 1923 Mad 212 (214) (DB). (Point not 
competent to be discussed in previous proceeding 
such as the validity of decree in execution pro¬ 
ceedings—Such point not raised in execution pro¬ 
ceedings — Subsequent suit raising the point not 
barred.) 

(’15) 2 AIR 1915 Nag 111 (112) : 11 Nag L R 31. 
(Question of title in suit under S. 9, Specific Relief 
Act.) 

(’12) 17 Ind Cas 318 (320) (Oudh). 

[See also (’34) 21 AIR 1934 All 68 (69, 70).] 

3. (’25) 12 AIR 1925 Mad 1107 (1107). 

4. (’19) 6 AIR 1919 Sind 79 (79) : 13 Sind L K 
153 (DB). 

5. (’97) 24 Cal 711 (713) (DB). 

t (’07) 9 Born L R 1020 (1023) (DB). 
t (’38) 42 Cal \V N 560 (564, 565). 
t (’88) 15 Cal 800 (808) : 15 Ind App 106 (PC). 
t(*17) 4 AIR 1917 Lab 19 (21):191G Pun Re 94. 

( 2<) 14 AIR 1927 Nag 83 (84). (Prior mortgage 
renewed by subsequent mortgage — Suit on the 
latter without knowledge of flaw therein—Subse¬ 
quent suit on former is not barred.) 
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respect of a deceased person’s estate and obtained a certificate, but B was not aware at 
the time that a will had been executed by the deceased person by which he (B) had been 
appointed executor, a subsequent application for revocation of the certificate granted to 
A is not barred under Explanation IV to s. li. 6 But the want of knowledge or mistake 
must be one of fact. A plea not raised owing to a wrong view of the law cannot be said to 
be one which could not have been raised. Thus, where a person who was a sub-mortgagee 
wrongly sued as an assignee of the mortgage and the suit was dismissed, a subsequent 
suit as a sub-mortgagee is barred inasmuch as the previous suit was based not on the 
want of knowledge of any fact but on a wrong view of the law ? Similarly, where the 
facts are such that the party could have known them had he acted with due diligence, he 
cannot plead ignorance as an excuse for not raising the point. 8 

Pleas based on facts not in existence at the time of the former suit. _A plea 

based on facts which did not exist at the time of the former suit but which came into 
existence subsequently, cannot be said to be one which might have been raised in the 
former suit. J Thus, A brings a suit against B for declaration of his title as owner of 
certain lands. The suit is dismissed on the ground that A is not the owner. At the time 
of the suit A is in adverse possession of the land but has not perfected his title by* adverse 
possession. After the dismissal of the suit, he perfects his title by adverse possession and 
subsequently sues B again on the basis of his title by adverse possession. The suit is not 
barred as the cause of action for the suit is based on facts not in existence at the time of 


C09) 5 Nag Ij R 189 (192, 193). 

(’10) 1 Upp Bur Rul GO (68, G9). 

(’31) 18 AIR 1931 Sind 27 (27) (D13). 

[See (’34) 21 AIR 1934 Mad 5G3 (564). (Where 
however the party could have with due diligence 
obtained such knowledge it will be res judicata.)] 
Also see O. 2, R. 2 Notes 5 and 10. 

6. (’ll) 11 Ind Cas 2G1 (262) (Sind). 

7. ('29) 1G AIR 1929 All 400 (402). 

8. (See (’41) 28 AIR 1941 Nag 346 (349) (DB). 
(Plea not raised for want of knowledge — Fact 

with due diligence could have been discovered _ 

Idea is barred by res judicata.)] 

9. (’42) 29 AIR 1942 Lah 153 (159) : ILR (1942) 
Lull 559 (FB). (Plea that property is not saleable 
not available under the existing law at the time 
of former suit — Change of law subsequently 
makes property not saleable—No res judicata.) 

('40) 27 AIR 1940 Lah 27 (30). (New defence 
becoming available by passing of a new Act—Such 
defence can be taken at subsequent stage of the 
execution proceedings.) 

COG) 3 Mud II C R 207 (208) (DB). 

(’04) 1904 Pun Re No. 1. (Agreement which was 
not in existence before tbo former suit could not 
form a ground of attack and the rule does not 
apply to anything tlmt transpires after the institu¬ 
tion of it.) 

(’32) 19 AIR 1932 All 116 (417):5J All 777 (DB). 

( 32) 19 AIK 1932 All 5 (15) : 53 All 815 (I)B). 
(Dismissal of suit for restitution of conjugal rights 
— Subsequent suit for the same relief at the proper 
lime is not barred.) 

(•31) 18 AIR 1931 All 635 (639) : 54 All 299 (FB). 
(Statutory right by new Act can be raised us 
defence.) 

(’27) 11 AIR 1927 All 121 (421,422) (DB). (In the 
suit by the sons to set aside the sale by their 


father, the vendee could not have claimed refund of 
purchase money unless and until the sale was set 
aside.) 

(’16) 3 AIR 1916 All 163 (163, 164) : 38 All 509 
(515) (DB). 

(’06) 3 All L Jour 541 (543). 

(’05) 27 All 136 (137, 138). 
f (’04) 26 All 61 (65, 67, 68) (FB). 

(’86) 1886 All W N 69 (69, 70) (DB). 

(’81) 3 All 334 (337) (DB). (Dismissal of suit by 
assignee of mortgage bond, on ground of sale deed 
being unregistered does not bar subsequent suit on 
the bond after registration.) 

(’34) 21 AIR 1934 Bom 36 (37) : 58 Bom 119. 

(’27) 14 AIR 1927 Bom 87 (88) (DB). (Heirship 
not in existence at the date of former suit.) 

(’16) 3 AIR 1910 Bom 318 (319) : 40 Bom 614 
(620) (DB). 

(’36) 40 Cal W N 166 (171) (DB). (Suit for rent by 
landlord against tenant—Plea of partial disposses¬ 
sion and suspension of rent—Decision negativing 
plea—Subsequent plea in later suit not barred 
when there is eviction from same land subsequent 
to prior suit—But whore plea in later suit is that 
dispossession pleaded in prior suit is still continu¬ 
ing, the plea will be barred.) 

(’34) 21 AIR 1934 Cal 82 (83, 84) (DB). 

(’26) 13 AIR 1926 Cal 178 (178) (DB). (Suit for re¬ 
demption—Subsequent suit for mesne profits from 
date of deposit of redemption amount and date of 
delivery of possession.) 
t (’10) 8 Ind Cas 28 (29) (DB) (Cal). 

(’08) 8 Cal L Jour 303 (304) (DB). (Claim for 
mesne profits for period subsequent to the period in 
question in the first suit.) 

(’87) 14 Cal 401 (411) (DB). (Later suit on subse¬ 
quent cause of action.) 

(’81) 7 Cal 169 (171, 172) (DB). 
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the former suit. 10 Similarly, a right to partition of properties is a continuous right and 
therefore a right to a partition at a particular time claimed in the previous suit does 
not, where the former decree has not been executed, bar a fresh suit for partition on a 
right to partition arising subsequently to the first suit; as to all points, however, which 
were or ought to have been decided in the first suit, they will, of course, be barred. 11 
Similarly, the mere fact that in a prior suit, a prayer for the settlement of a scheme was 
not granted, will not prevent a renewed attempt by way of suit to have a scheme framed 
when the occasion arises at a later date. 12 A obtains a decree against B, bis wife, for 
restitution of conjugal rights. The decree is not executed, but the wife returns to his 
house, stays with him for two months and again deserts him. A brings a second suit for 
restitution of conjugal rights. The suit is not barred inasmuch as it is based on a 
subsequent cause of action, not in existence at the time of the first suit. 13 


Suppose a decree for maintenance is passed declaring such maintenance to be a 
charge on certain property. An attempt to execute the decree fails on the ground that 
the decree is only a declaratory one. Then a suit is brought to enforce the charge. 
Persons who became transferees of the property subsequent to the previous decree are 
impleaded as parties to the suit. They raised the contention that they are not bound by 
the charge as they are transferees for consideration without notice. The contention is not 
barred by constructive res judicata, as the matters on which the contention is based 
occurred subsequently. As transferees of the charged property they are only debarred 
from questioning the existence of the charge as at the date of the previous decree. They 
are not prevented from questioning its consequences on future transactions. 14 


37. “Ought.** — In order that a plea might be barred by Expin. iv to s. 11 , it 
must be one which, not only might have been raised in the former suit but ought to have 
been raised therein. 1 It depends upon the facts of each particular case whether a matter 


(’’28) 15 AIR 1928 Oudh 411 (413). (Previous suit 
by reversioner for possession based on the alleged 
unchastity of a widow, resulting in a forfeiture of 
ber rights, will not bar a subsequent suit for posses¬ 
sion on the death of the widow.)) 

[See also (’32) L R 13 Oudh (Rev) 315(316, 317). 
(Statutory rights by new Act.)) 

10. (’26) 13 AIR 192G Lah 668 (669) (DB). 

(’ll) 9 Ind Cas 572 (574) : 33 All 163 (DB). 

(’84) 1884 Pun Re No. 54. 

11. \ (’15) 2 AIR 1915 All 1 (2) : 37 All 155 (158) 
(I>B). 

(’20) 7 AIR 1920 Cal 108 (109) (DB). 

(’24) 11 AIR 1924 All 905 (906) : 46 All 820 
(DB). 

C06) 28 All 627 (629) (DB). 
f (’91) 13 All 309 (313) (DB). 

(’23) 10 AIR 1923 Bom 467 (468) (DB). (Suit to 
recover share as per deed of partition made by the 
father—Suit dismissed on the ground that the par¬ 
tition was unequal and unfuir—Second suit for 
partition not barred.) 

(’12) 37 Bom 307 (312) (DB). 

(’28) 15 AIR 1928 Cul 459 (461) (DB). (Decree 
directing some of the properties to remain joint 
—Second suit for partition of such properties 
barred.) 

(’06) 10 Cal \V N 839 (840) (DB). 

(’84) 10 Cal 97 ( 101 , 102 ) (DB). (Subsequent suit by 

transferee from cosharer.) 

(’90) 13 Mad 313 (315) (DB). 


(’21) 8 AIR 1921 Low Bur 13 (15) : 11 Low Bur 
Rul 1 (DB). 

Also see O. 9, R. 9, N. 5. 

12. (’22) 9 AIR 1922 Mad 413 (414, 415) (DB). 

13. (’94) 18 Bom 327 (329) (DB). 

14. (’40) 27 AIR 1940 Nag 163 (168) : ILR (1941) 
Nag 513 (DB). 

Note 37 


1. (’41) 28 AIR 1941 Lah 139 (142) (DB). 

(’39) 26 AIR 1939 Cal 692 (694) : I L R (1939) 2 
Cal 551 (DB). 

(’93) 16 Mad 117 (120) (DB). 

(’21) 8 AIR 1921 Pat 326 (327) (DB). 

(’31) 18 AIR 1931 PC 5 (9) : 10 Pat 281 : 58 Ind 
Appl7 (PC). (Relief which plaintiff was not bound 
to ask for is not res judicata.) 

t(’28) 15 AIR 1928 All 721 (723) : 50 All 394 

(’06) 28 All 644 (616). 

(’05) 2 All L Jour 265 (2G7, 268). 

(’81) 5 Bom 589 (594) (DB). 

(’81) 1881 Bom P J 204 (204, 205) (DB) 

(’33) 20 AIR 1933 Cal 793 (794). 

(’13) 18 Ind Cas 761 (765) (Cal). (Suit for main¬ 
tenance is not bar red by res judicata by a previous 
one for partition.) ^ 


(’ll) 10 Ind Cas 305 (307) : 38 Cal 448 
(’38) 25 AIR 1938 Lah G7l (673) (DB). (Plea which 
it wan the duty of the plaintiff in the prevtou" 8 u 
to rajse, not raised Plea barred by res judicata.) 
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ought to have been made a ground of attack or defence in the previous suit, 2 and various 
tests have been applied to determine, in individual instances, whether a plea which might 
have been raised is also one which ought to have been raised. 8 One of the most important 
tests is to see whether the matters raised in the two suits are so dissimilar that their 
union might lead to confusion .* In this view the following pleas cannot be said to be 
such as ought to have been raised in the former suit : 

(1) Pleas that will make the suit bad for multifariousness or will embarrass 

the trial thereof. 5 

(2) Pleas irrelevant to the suit, 0 i. e., pleas which are not necessary, either 

solely or in the alternative to sustain the claim made, 7 or pleas which, if 
proved, would not have affected the result of the suit. 8 


(’35) 22 AIR 1935 Lah 825 (826) (DB). (Suit 
against two defendants decreed as against defen¬ 
dant 2 only and plaintiff ordered to pay costs of 
defendant 1 — Plaintiff appealed against this, im¬ 
pleading defendant 2 also and Court ordered defen¬ 
dants 2 to paycostsof the other defendant—Appeal 
by defendant 2 against the decree of trial Court 
passed against him is not barred by the other 
appeal.) 

*(’35) 22 AIR 1935 Lah 753 (75G) (DB). 

(’33) 20 AIR 1933 Lah 279 (282). 

(’29) 16 AIR 1929 Lah 872 (874) : 11 Lah 99 (DB). 
(’27) 14 AIR 1927 Lah 505 (506): 8 Lah 308 (DB). 
(’22) 9 AIR 1922 Lah 358 (360) (DB). ( Held on 
the facts that he need not.) 

(’17) 4 AIR 1917 Lah 139 (141). 

(’12) 1912 Pun L R No. 134, p. 415 (DB). 

(’30) 17 AIR 1930 Mad 539 (540) (DB). 

(’27) 14 AIR 1927 Mad 61 (62) (DB). 

(’15) 2 AIR 1915 Mad 420 (420) (DB). 

(’03) 13 Mad L Jour 359 (362) (DB). (On the facts 
held not bound to raise it.) 

(’38) 25 AIR 1938 Nag 193 (195) : ILR (1939)Nag 
521. 

(’37) 24 AIR 1937 Oudh 394 (395) : 13 Luck 323. 
(’17) 4 AIR 1917 Oudh 410(414): 190udhCas 171. 
(’30) 17 AIR 1930 Rang 197 (198) (DB). (It was 
impossible to say that the matter ought to have 
been raised in the previous suit.) 

(’37) 24 AIR 1937 Sind 155 (156). 

[See also ('05) 23 Mad 406 (412).] 

2. (’40) 27 AIR 1940 Cal 550 (552) : ILR (1940) 1 
Cal 5 44. 

('39) 26 AIR 1939 Ca! 692 (694) : I L R (1939) 2 
Cal 551 (DB). 

+ (’93) 20 Cal 79 (85). 

(’30) 17 AIR 1930 Mad 701 (701, 702) : 53 Mad 
761 (DB). (Previous suit coDfioed to a particular 
right only—Plea claiming general right in subse¬ 
quent suit is not barred by constructive res judi¬ 
cata.) 

(’ll) 35 Bom 507 (510) (DB). 

(’20) 7 AIR 1920 Nag 177 (179). 

(’37) 24 AIH 1937 Oudh 159(163): 12 Luck 540(DB). 
(’28) 15 AIR 1928 Oudh 411 (413). 

(’12) 17 Ind Cas 334 (337) (DB) (Oudh). 

3. (’21) 8 AIR 1921 Cal 321 (324) (DB). 

4. (’401 27 AIR 1940 Cal 550 (552) : ILR (1940) 1 
Cal 544. 

(’03) 20 Cal 79 (85) : 10 Ind App 234 (TC). 

(’30) 17 AIR 1930 Lah 437 (488). 


(’33)20 AIR 1933 Cal 900 (903): 60 Cal 1158 (DB). 
(’30) 17 AIR 1930 Cal 588 (590) (DB). 

(’09) 1 Ind Cas 808 (810) (Cal). 

(’08) 7 Cal L Jour 504 (510, 511) (DB). 

+ (’38) 25 AIR 1938 Lah 443 (444) : ILR (1938) 
Lah 729. 

(’21) 8 AIR 1921 Lah 17 (19). 

(’35) 22 AIR 1935 Mad 90 (90). (The fact that the 
two claims have to be supported by different evi¬ 
dence is not a satisfactory test.) 

(’31) 18 AIR 1931 Mad 268 (269). 

(’26) 13 AIR 1926 Mad 1128 (1129) (DB). (First 
suit for possession on ground of possession and 
dispossession — Second suit for partition on basis 
of joint title.) 

t (’28) 15 AIR 1928 Rang 9 (10, 11) : 5 Rang 565 
(DB). 

(’23) 10 AIR 1923 Rang 122 (123) : 11 Low Bur 
Rul 451. 

5. (’15) 2 AIR 1915 Lah 122 (123) : 1915 Pun Re 
No. 68 (DB). 

(’25) 12 AIR 1925 All 486 (487) : 47 All 561 (DB). 
(’35) 22 AIR 1935 Bom 131 (133) (DB). 

*(’90) 14 Bom 31 (52) (DB). 
t (’35) 22 AIR 1935 Lah 753 (756) (DB). 

(’35) 22 AIR 1935 Lab 489 (490) : 16 Lah 1060 
(DB). (Reversing AIR 1935 Lah 44.) 

6. (’25) 12 AIR 1925 Mad 226 (226). 

(’29) 16 AIR 1929 Lah 294 (295). (Suit by A tor 
pre-emption against B, odg of two vendees, and 
recovery of entire property — Subsequent suit by 
C, other vendee, against A and B for recovery of 
his share of property and decree therein—Suit by 
A against B for refund of half the price was not 
barred.) 

(•80) 5 Cal 425 (431) (DB). 

(’28) 15 AIR 1928 Lah 489 (491). 

7. ('92j 1892 Pun Re No. 124. 

(’21) 8 AIR 1921 Bom 195 (196) : 45 Bom24(DB). 
(’81) 1881 All W N 163 (163). (Plea as to pre¬ 
emption in a redemption suit.) 

(’32) 19 AIR 1932 Bom 222(223):56 Bom292 (DB). 

8. (’20) 7 AIR 1920 Pat 291 (322) : 5 Pat L Jour 
164 (DB). 

(’93) 16 Mad 11 (18). 

(’33) 20 AIR 1933 Cal 900 (903) : 60 Cal 1158 
(DB). (Former suit by purchaser from Hindu 
widow against her and reversioners for possession 
—Subsequent suit by reversioners after death ol 
widow for possession on the ground of want o 
legal necessity not barred.) 
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(3) Pleas, the evidence in support of which is such that it might be destructive 

of the other pleas. 9 

(4) Pleas based on causes of action which cannot 1)6 united without inconsistency 

and confusion} 0 

Where a point is one, which the Court, in its discretion , may or may not decide, 
it cannot be said that it ought to have been raised. 11 

38. Grounds of attack. — The grounds of attack in Explanation iv mean 
grounds of attack in respect of the claim made and do not include other claims that 
were open to the plaintiff } In respect of the claim made, the plaintiff is bound to set 
up all the grounds of his title in the alternative, by which ho became entitled to the 
relief, and, if he fails to do so, cannot maintain a subsequent suit for the same claim on 
any ground so omitted to be raised. 2 If he sets up a title to certain properties and he has 


(’ll) 9 Ind Cas 585 (586) (Cal). 

(’25) 12 AIR 1925 Lah 552 (553). 

(’97) 1897 Pun Re No. 76. 

(’29) 16 AIR 1929 Mad 379 (381) (DB). 

(’13) 19 Ind Cas 589 (591) (DB) (Mad). 

(’13) 9 Nag L It 143 (144). 

(’08) 11 Oudb Cas 69 (73) (DB). (Decision in a suit 
instituted for inheritance would not bar a subse¬ 
quent suit for dower.) 

9 . *(’08) 31 Mad 385 (396). 

(’21) 8 AIR 1921 Pat 326 (327) (DB). 

(’08) 5 All L Jour 729 (730, 731). 

(’99) 1899 All W N 190 (191) (DB). (Objection 
which would put the objector out of Court could 
not be raised.) 

+ (’31) 18 AIR 1931 Bom 187 (189) (DB). 

(’82) 8 Cal 819 (823) (DB). 

I (’35) 22 AIR 1935 Lah 753 (756) (DB). 

(’31) 18 AIR 1931 Mad 268 (269) (Alternative 
claims should be set up in the same suit unless 
they are incompatible.) 

(’26) 13 AIR 1926 Oudh 545 (545). 

10 . (’42) 29 AIR 1942 Oudh 286 (287) (DB). 
(Claim to certain land in previous suit based on 
custom of dhardhura—Claim negatived—Decision 
does not operate as res judicata in subsequent suit 

in which title is claimed on other baBis_ S. 11, 

Expl. 4 held not applicable—In the previous suit 
it would have been inconsistent with plaintiff's 
claim to have based his title on the basis on which 
he claimed it in the subsequent suit.) 

(’41) 28 AIR 1941 Lah 139 (142) (DB). (Previous 
suit by mortgagee based on failure of consideration 
for mortgage dismissed—Subsequent suit based on 
mortgage deed is not barred.) 

(’41) 28 AIR 1941 Rang 118 (120) : 1941) Rang L 

R 14 (DB). (Previous suit by wife for divorce_No 

alternative plea for declaration that she is not wife 
—Subsequent suit for such declaration not barred 
by res judicata.) 

*(’40) 27 AIR 1940 Lah 27 (29, 30). (Application 
under S. 9, Punjab Debtors’ Protection Act, is 
inconsistent with the plea of the judgment-debtor 
that property attached is his personal property. 
Hence, failure of the judgment-debtor to raise the 
alternative plea under S. 9 in an application based 
on personal claim, docs not debar him from raising 
the plea subsequently.) 

(’40) 27 AIR 1940 Cal 550 (552) : I L R (1940) 1 


Cal 544. (Plaintiff’s first suit wasagainst mortgagee 
as trespasser. Second suit for redemption not 
barred. The title put forward by the plaintiff in 
the former suit appeared to be entirely different 
from and dissimilar to the subsequent claim and 
the joining of these two together would have led 
to confusion as to evidence to be adduced in 
respect of the alternative claims.) 

(’23) 71 Ind Cas 1009 (1011) (Lah). 

(’12) 17 Ind Cas 334 (337) (DB) (Oudh). 

(’24) 11 AIR 1924 All 355 (356) : 46 All 230 (DB). 
(’07) 29 All 331 (338, 339) : 34 Ind App 72 : 10 
Oudh Cas 117 (PC). 

(’05) 27 All 142 (144, 145) (DB). 

(’05) 2 All L Jour 342 (344). 

(’22) 9 AIR 1922 Bom 29 (30) : 46 Bom 803 (DB). 
(’30) 17 AIR 1930 Cal 588 (590) (DB). (Suit for 
ejectment of defendant as trespasser — Plea of 
tenancy—Subsequent suit for ejectment as tenant 
after giving notice.) 

(’28) 107 Ind Cas 110 (112) (Lab). 

(’13) 18 Ind Cas 973 (974) (DB) (Mad). 

(’09) 12 Oudh Cas 347 (379) (DB). 

(’17) 4 AIR 1917 Sind 93 (94) : 10 Sind L R 29 
(IH3). 

(See also (’14) 1 AIR 1914 All 457(458). 

(’27) 14 AIR 1927 Nag 322 (322, 323). (Alter¬ 
native causes of action need not be added —It is 
conceived that in this case the two causes of ac¬ 
tion were inconsistent with each other.)] 

11 . (’27) 14 AIR 1927 Mad 120 (121) (DB). 

Note 38 

1. (’94) 18 Bom 537 (542) (DB). 

(’29) 16 AIR 1929 All 696 (697) (DB). (Suit for 
redemption of whole mortgage by one co-mort¬ 
gagor — Contribution against other co-mortgagors 
need not be set up in the suit.) 

(’31) 18 AIR 1931 All 73 (76) (DB). (Grounds 
relating to other claims need not bo urged. The 
observations as to different grounds of title not 
being necessary to be urged are, it is submitted, 
not correct. See Note 70.) 

(’92) 15 Mad 336 (341,343). (First suit for declaring 
will as forgery — Second suit questioning validity 
of will not barred.) 

2. \ (’31) 18 AIR 1931 Mad 268 (269). 

*(’76) 2 Cal 152 (172, 173, 177) (FB). 

(’31) 18 AIR 1931 All 462 (466) : 53 All 568 (DB). 
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two or more alternative capacities on which to rest such title, he must disclose both those 
capacities. 3 But where the capacity in which he sues in the subsequent suit is one in which 
he is a stranger to the capacity in which he sued in the former suit, he need not set up 
both the capacities in the former suit. 4 The reason is that in such a case the litigation 
is itself under a different title from that of the former suit and on that ground the 
subsequent suit will not be barred by res judicata, 5 The following illustrations will 
•elucidate the above principles clearly : 

Illustrations. 


1. A sues B for a sum of money on a contract for the supply of boats and on failing therein sues 
B again for the same amount as compensation for services rendered in supplying the boats. The suit 
is barred inasmuch as the latter ground could have been advanced as a ground of attack in the 
former suit. 0 


(’23) 10 AIR 1923 All 231 (232) (DB). (Suit by 
son to avoid execution sale of joint family pro- 
perty on ground of no necessity — Second suit to 
avoid sale on grounded immorality barred.) 

(•12) 15 Ind Cas 817 (817) (DB) (All). 

(*09) 31 All 323 (325) (DB). 

(’94) 16 All 252 (253). 

(•75) 7NWPHCR60 (63, 61. 66) (FB). 

(Former suit for possession of a one-fifth share of 
her deceased husband's estate as legatee under an 

alleged will_Her claim was dismissed—Second suit 

on the ground of heirship to recover three out of 
forty-eight shares in the same estate not barred.) 

(’67) 2 Agra 305 (305. 306). 

(’13) 37 Bom 224 (230) (DB). 

*('01) 25 Bom 189 (192, 197, 201) (DB). 

(’78) 3 Bom 137 (140) (DB). 

(• 39 ) 43 Cal W N 437 (439). (Mokarari lease by 

Mahant _Suit by his successor for ejectment of 

successor of tenant on ground that plaintiff is heir 
of tenant and alternatively that tenant held only 
life interest—Suit dismissed —Subsequent suit by 
another Mahant on ground that mokarari lease 
was void after death of grantor — Suit barred by 


constructive res judicata.) 

(•08) 12 Cal W N 292 (298) (DB). 

(’88) 15 Cal 422 (431) : 15 Ind App 66 (PC). (That 
in the former suit the plaintiff asked for sub-pro¬ 
prietary right, and in the latter for the superior 
proprietary right, does not make any difference as 
regards the cause of action.) 

(’ 79 ) 4 Cal 190 (197) : 5 Ind App 149 (PC). 

(’79) 3 Cal L Rep 253 (256, 257). (Prior suit to set 
aside the sales for irregularity dismissed — Subse¬ 
quent suit on the ground tliut the sales were void 
ab initio barred.) 

(’74) 22 Sutb \V R 461 (46o) (DB). 

(’73) 20 Sutta W R 482 (483) (1)B). 

(’72) 18 Suth W R 163 (164) (PC) 

(’72) 17 Suth W R 351 (352) (DB) 

(’71) 15 Suth \V R 168 (169) (DB) 

(’70) 13 Suth W R 209 (209) (DB) 

(’69) 12 Suth W R 336 (337) (DB), 

(’69) 12 Suth W R 55 (56) (DB). ..... 

(■68) 10 Suth W It 426 (426) (DB). (Dismissal of a 
claim to recover land as to tow fir or excess bars a 
subsequent euit for possession of the same land as 
part of the claimant’s taluk.) 

* (•31) 18 AIR 1931 Lah 217 (219). 

.(*08) 1908 Pun L R No. 95. p. 290 (DB). (Suit for 
possession as mortgagee— His olaim to succeed as a 


reversioner not barred.) 

(’08) 1908 Pun L R No. 65, p. 172. (First suit on 
the ground that the plaintiff and not the deceased 
was the owner of the property dismissed—Second 
suit on the ground that be was adopted son &Dd 
heir of tlie deceased not barred.) 

(’96) 1896 Pun Re No. 63. (Prior suit for proprie¬ 
tary possession dismissed — Subsequent suit for 
possession as occupant without right of proprietor¬ 
ship barred.) 

(’24) 11 AIR 1924 Mad 711 (712). (Person entitled 
to a share claiming whole and failing—Second suit 
for share is barred.) 

(’20) 7 AIR 1920 Mad 900 (900). 

(’84) 7 Mad 264 (265) (DR). 

f (’38) 174 Ind Cas 777 (778) (Nag). (First suit for 
possession based on title — Defendants pleading 
possession as heirs—Dismissal of suit—Subsequent 
suit for joint possession with defendants—Plaintiff 
ought to have asserted this right in former suit — 
Not having done so, suit held barred.) 

(’15) 2 AIR 1915 Low Bur 152 (153). (Suit for re¬ 
demption on the basis of a mortgage failed—Second 
suit based on promise to allow redemption on pay¬ 
ment not barred.) 

[But see (’06) 9 Oudh Cas 235 (238).] 

Also see Note 35 and O. 2, R. 1 Note 3. 

3. f ('23) 71 Ind Cas 1009 (1011) (Pesli). 

(’26) 13 AIR 1920 Mad 849 (851). 

(’31) 18 AIR 1931 Lah 217 (219). 

(’31) 18 AIR 1931 Mad 268 (269). 

4 . (’86) 1886 Pun Re No. 6. 

(’10) 34 Bom 410 (419) (DB). 

(•38) 25 AIR 1938 Lah 139 (145) (DB). (Former 
suit as exclusive owner — Subsequent suit as co- 
sbarer for accounts not barred.) 

5. See Note 70, for a full discussion of the meaning 
of the words “litigating under the same title.” 

('32) 19 AIR 1932 Mad 589 (591). 

6. (’12) 15 Ind Cas 374 (375) (DB) (Low Bur). 

(’75) 1 Bom 87 (89, 90) (DB). (Prior suit on con¬ 
tract against the defendants as principals—Second 
suit on the same contract against the defendants 
as agents barred.) 

(’77) 3 Cal 23 (25) (DB). , _ . 

( 98) 8 Mad L Jour 197 (199) (DB). (Suit on pro¬ 
note for money due on accounts—Second suit tor 

amount due on accounts is barred.) _ 

(’82)' 5 Mad 47 (50) (DB). (First suit for money 
based on one partnership — Second suit based on 
another partnership barred.) 
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2. A, a minor, sue* to set aside a compromise on the ground of fraud. His suit is dismissed 
on the ground that the fraud is not proved. A subsequently sues to set aside the same compromise on 
the ground that the Court’s sanction was not obtained under O. 32, R. 7, in the suit in which the 
compromise decree was passed. The suit is barred. The latter ground ought to have been made a 
ground of attack in the former suit. 7 

3. A, the plaintiff, bases his claim on nearness of kin but does not mention the family custom 
but for which the nearness could not be proved. His suit is dismissed on the merits. Subsequently 
he files a suit for the same relief basing his claim on nearness of kin by family custom. His suit is 
barred. 8 9 

4. A sues to eject B from certain properties on the ground that he is the reversionary heir 
of one deceased. Failing in this suit he brings a fresh suit for the same relief on the ground 
that he is the heir of Y (who had died even at the time of the former suit). The suit is barred. The 
plaintiff was bound to have set up both the capacities under which he became entitled to eject Z?.0 

Where the assignee of a promissory note sues the promisor and the assignor 
and seeks relief against both jointly or severally, the only basis of the claim against 
the assignor could be that the assignment has failed for want of consideration. This 
ground of attack must, therefore, bo taken to be one which might and ought to have 
been raised and impliedly decided. 10 

39. Grounds of defence -A party having several grounds of defence to a 

suit is bound to set forth all such grounds and cannot reserve any one or more of them 

for a separate suit. 1 In Srimut Rajah Mootoo Vijaya v. Kaiama Natchiar , 2 their 
Lordships of the Privy Council said : 

“When a plaintiff claims an estate and the defendant, being in possession, resists that claim, 
he is bound to resist it upon all the grounds that it is possible for him, according to his knowledge 
then, to bring forward.” 


7. (’98) 21 Mad 91 (99) (DB). 

8 . (’25) 12 AIR 1925 P C 55 (57) : 47 All 158 : 52 
Ind App 100 (PC). 

(’80) 2 Mad 352 (355) (DB). (First suit—Claim for 
possession based on inheritance—Second suit claim¬ 
ing under agreement not barred.) 

9. (’26) 13 AIR 1926 Mad 234 (234). 

(’20) 7 AIR 1920 Nag 37 (38). 

(’97) 19 All 517 (519) (DB). (First suit as owner— 
Second suit as mortgagee.) 

*(’31) 18 AIR 1931 Bom 114 (116). 

(’01) 25 Bom 189 (192, 197, 201) (DB). (First suit 
as surviving member of joint family—Second suit 
as reversioner.) 

(’30) 17 AIR 1930 Cal 690 (691). 

(’77) 2 Cal 152 (172, 173, 177) (DB). (First suit as 
heir of A. Second suit as heir of B.) 

(’31) 18 AIR 1931 Lah 217 (219). (Right of inheri¬ 
tance and by sale.) 

(’13) 1913 Pun L R No. 324, p. 1088 : 1913 Pun 
Re No. 86 (DB). (First suit based on one relation¬ 
ship—Second suit on another.) 

**(’23) 10 AIR 1923 Mad 257 (259) : 46 Mad 135 

(DB). (Title by purchase asserted and negatived_ 

Subsequent suit on title by heirship.) 

(’17) 4 AIR 1917 Mad 481 (482, 483). (First suit 
for ejectment based on ancestral right—Second suit 
as heir of another person.) 

(’03) 26 Mod 645 (646) (DB). 

(’28) 15 AIR 1928 Rang 9 (10. 11) : 5 Rang 565 

(DB). (First suit as kittima adopted son_Second 

suit as apatitha son.) 

(’23) 10 AIR 1923 Rang 122 (123, 124) : 11 Low 


Bur Rul 451. (First suit as donee from deceased, 
father—Second suit as heir of deceased father.) 
[See also (’28) 15 AIR 1928 All 127(127): 50 All 
306. (Prior suit for possession based on title as 
vendee—Subsequent suit for possession on basis of 
mortgage.)] 

10.*i«(’29) 16 AIR 1929 Oudh 172 (174) : 4 Luck 
603 (FB). ’ 




1. (’42) 29 AIR 1942 All 267 (287) ; ILlt (1942) 
All 518 (DB). (The fact that it was not to his 
personal interest to contest a suit is immaterial ) 
(’42) 29 AIR 1942 Oudh 354 (356) (DB) 

(’30) 130 Ind Cas 495 (496) (DB) (All). (Suit for re¬ 
stitution of conjugal rights—Wife not pleadingthat 
husband was impotent—Subsequent suit for disso¬ 
lution of marriage on ground of impotenev barred ) 
(’30) 1930 All L Jour 601 (606). * ’ 

(’26) 13 AIR 1926 Lah 162 (163) : 7 Lah 10 (DB) 
(’24) 11 AIR 1924 Cal 138 (139) (DB) ' 

(’78) 1 All 316 (316) (DB). 

(’75) 1 All 75 (76) (DB). 

(’81) 1881 Bom 1‘ J 281 (I)B). 

(’l l) 1 AIR 1914 Lah 390 (392) : 1915 p un Rp 
No. 12 (DB). KC 


■7 i ***** vrx-ia/. (Party not 

entitled to appeal hut in a positiou to file cross¬ 
objection i9 barred bv res judicata ) 

(’96) 19 Mad 115 (148') (DB). 

t’38) 25 AIR 1938 Pat 41 (42) : 16 Pat 748 (DIB 
(’14) 1 AIR 1914 Smd 24(24,25):8 Sind L R 218(DB) 

4 J . Ind 4C„, 190( ( rc,. J 

2. + (’66) 11 Moo Ind App 50 (73) (PC). 


1CPC. 14. 
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But the grounds which will be barred must be grounds which will be answers 
to the claim made in the previous suit, that is, they must be such as, if raised, would 
defeat the plaintiff’s claim . 3 If not, the party is not bound to raise them . 4 This means 
that there must be a claim before there can be a ground of defence. If there is no claim 
at all there is no point in saying that a particular matter might and ought to have been 
raised as a ground of defence in the former suit. A mere assertion in a plaint is not a 
claim, unless the plaintiff invites the Court’s decision on the matter. An assertion may 
be a claim if the defendant treats it as such by denying it and inviting the Court's 
decision thereon . 5 

Illustrations. 

1. A sues B in ejectment. B is not entitled to retain possession as against A, but has got aright 
of redemption of a mortgage on the said property. He does not set up his right of redemption in A's 
suit, but brings a separate suit therefor, subsequently. He is not barred from doing bo because the 
existence of the right of redemption is not a valid defence to the suit for ejectment and therefore need 
not have been raised in the former suit. 6 

2. A, a purchaser of certain properties from certain members of a joint Hindu family, sues to 
recover the property purchased by him impleading alienees of of her properties from the same members 
as parties. The latter need not claim possession of their properties in that suit inasmuch as such a 
claim will not be an answer to the plaintiff’s claim. 7 

3. A sues B for recovery of a certain sum of money. B is entitled to plead a set-off under O. 8, 
R. G, of a sum of money due by A to him, but does not plead it. He subsequently sues A for such 
sum. He is not barred from doing so, because the plea of set-off is not an answer to the plaintiff’s 
claim in the first suit but is a separate claim by defendant himself against such plaintiff. 8 * Where, 
however, the former suit was on a general balance of accounts, a set-off of moneys received by the 
plaintiff from the defendant would be an answer to the plaintiff’s claim and therefore must be pleaded 
as a ground of defence.” 

4. In a suit for possession of land based on title, a claim for compensation for thoimprovements 
made by the defendant ought to be set up by him in defence. If it is not so set up, a decree for possession 
passed in the suit would operate as a bar to the further agitation of the question of compensation in a 
subsequent suit. 10 


3. \ (’42) 29 AIR 194 2 Oudh 354 (356) (DB). (The 
Court has to see whether a certain plpa, if taken, 
would have defeated the suit as brought and if it 
finds that there was any such plea which was not 
taken, one must hold that ti nt pica ought to have 
been taken and that it could not be taken in a sub¬ 
sequent suit.) 

f (’41) 28 AIR 1941 Cal 574 (57C). 

| (’24) 11 AIR 1924 Lab 83 (83) (DB). 

(’14) 1 AIR 1911 Lah 452 (453) : 1914 Pun Re 
No. 29 (DB). 

(’32) 19 AIR 1932 Nag 36 (38). 

4 . (’36) 19 Nag L> dour 290 (293) (DB). (Plaintiff’s 
mortgage void ns against landlord who was also a 

subsequent mortgagee—Landlord was not bound to 
set up his mortgage in plaintiff's suit— Landlord's 
suit to enforce his mortgage is not barred.) 

(’35) 02 Cal L Jour 153 (168) (DB). 

(’06) 4 Cal LJour211 (21G)(DB). (Plaintiff bringing 

two suits based on different causes of action with 

regard to the same property—Defendant need not 
plead in each suit what is properly a defence to 

the other.) 


(’13) 1913 Pun L R No. 82, p. 316 : 1913 Pun Re 
No. 87 (DB). 

(’39) 26 AIR 1939 Mad 70 (74) (DB). (Partition 
suit—Coparceners may restrict scope of suit to 
what may be necessary for the grant of relief by 
the plaintiff.) 

('33) 20 AIR 1933 Peah 61 (63) (DB). (Plea of 
maintenance not complete answer to claim for 
possession—Suit for maintenance is not barred.) 
{See also (’29) 16 AIR 1929 Oudh 455 (455): 5 
Luck 369. (Suit for redemption by puisne mort¬ 
gagee—Sub-mortgagee made party need not claim 
payment to himself.)) 

5. (’41) 28 AIR 1941 Cal 574 (578). 

6. ('21) 8 AIR 1921 Nag 69 (70) : 17 Nag L R 33. 

7. ( 27) 14 AIR 1927 Mad 61 (62) (DB). 

8 . (’19) 6 AIR 1919 Lab 220 (220) : 1919 Pun Re 
No. 74. 

(’15) 2 AIR 1915 Mad 1213 (1213) (DB). 

('26) 13 AIR 1926 Mad 1020 (1021). 

('25) 12 AIR 1925 Mad 830 (831, 832). 

[See also (’23) 10 AIR 1923 Lah 146 (146).) 

Also Bee O. 8, R. 6, N. 13. 

9. (’07) 1907 All W N 275 (275). 

10. (’38) 42 Cal W N 110 (114) (DB). 
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But it has been held that a claim for Government revenue paid by a person in 
possession stands on a different footing from other payments and that his failure to claim 
a set-off in respect of Government revenue paid by him, in defence to a suit for mesne 
profits against him would not preclude him from claiming it in a separate suit. 11 A plea 
of constructive res judicata must be determined only with reference to the suit as framed 
and not with reference to what under the law the suit must have been. 12 


40. Application of the above principles to mortgage suits. _ The 

principles stated in the foregoing Notes apply to all suits, including mortgage suits. 1 It 
will, however, be useful to illustrate their applicability to different classes of cases arising 
out of mortgage transactions. 


Several suits for redemption of the same mortgage. — There was a conflict of 
opinion as to whether, where nothing is done under a prior decree for redemption, a 
subsequent suit for redemption is barred by res judicata. On the one hand, it was held 
that a prior suit and decree for redemption, which had not been executed and in which, 
in default of redemption, the property was not decreed to be foreclosed or the right of 
redemption declared to bo extinguished, did not bar a subsequent suit for redemption, 
as, notwithstanding the decree the relationship of mortgagor and mortgagee continued 2 
The High Court of Bombay supported this view on the ground that the issue in a suit 
for redemption is not the existence of the mortgage, but how much must be paid by 
the mortgagor to the mortgagee in order to entitle him to recover possession or get 
reconveyance of the mortgaged property, and that, if it could be shown that the 


11. (’41) 28 AIR 1941 Mail 847 (850) (DB). (Case 
law considered.) 

12. ('99) 2G AIR 1939 Mad 70 (75) (DB). 

Note 40 

1. See (’0G) 29 Mad G5 (68) (DB). (Where it was 
held that S. 85 of the Transfer of Property Act 
corresponding to O. 34, It. 1, docs not modify the 
law of res judicata.) 

2. (’10) 32 All 215 (218) (DB). 

*(’99) 21 All 251 (2G2) (DB). 

(’29) 1G AIR 1929 All 409 (410) (DB). 
t (’27) 14 AIR 1927 All 305(305). (But second suit 
not maintainable during pendency of first suit oi 
before execution is barred.) 

C26) 13 AIR 1926 All 20 (21) : 48 All 17 (DB). 
(’25) 12 AIR 1925 All 484 (486). (The decree in 
the previous suit was not under O. 34, R. 7, but 
was a combined decree under O. 31, R. 8, which 

had the effect of extinguishing the mortgage _ 

Second suit for redemption was held barred.) 

+ (’22) 9 AIR 1922 All 377 (379): 44 All 730(DB). 
(13) 18 Ind Cas 326 (326) (DB) (All) 

C12) 15 Ind Cas 15 (15) (All). 

(’ll) 9 Ind Cas 158 (159) (DB) (All). (Suit for sale 
by prior mortgagee against puisne mortgagee — 
Decree not executed — Suit for redemption by 
latter is not barred.) 

(’ll) 33 All 302 (305) (DB). 

(’09) 4 Ind Cas 410 (412, 413) (DB) (Baht. 

(’09) 2 Ind Cas 630 (632) (All). 

(’07) 29 All 481 (483, 484) (DB). (Decree that right 
to redeem shall be extinguished on non-payment 
—-Second suit is barred.) 

+ (’02) 24 All 44 (52, 50, 66) (FBI. (Overruling 19 
All 202.) 

v’98) 20 All 50C (510) (DB). 


(’89) 11 All 386 (392) (DB). 

(’67) 2 Agra 256 (256. 257). 

*1’30) 17 AIR 1930 Bom 401 (105) (DB). 

(’23) 10 AIR 1923 Bom 287 (288) (DB). 
t (’14) 1 AIR 1914 Bom 200 (201) : 39 Bom 11 
(46, 47) (DB). 

(’16) 3 AIR 1916 Cal 43 (44) (DB). (Previous suit 
by mortgagee to remain in possession till his debt 
is satisfied out of the usufruct does not bar a sub¬ 
sequent suit for redemption — Following 14 Bom 
327.) 

(’91) 18 Cal 139 (142) (DB). 

(’74) 22 Suth W II 172 (173, 174) (DB). 

(’30) 17 AIR 1930 Lab 423 (424) (DB). (Right to 
redeem finally decided in previous suit_ Subse¬ 

quent suit will be barred.) 

(’27) 14 AIR 1927 Lab 9 (9) : 7 Lab 420 (DB). 

(’25) 12 AIR 1925 Lab 31 (31) : 5 Bali 371 (DB). 

(’23) 10 AIR 1923 Bab 680 (682). 

(’15) 2 AIR 1915 Lab 125 (127) : 1915 Pun Re 
No 93 (DB). 

(’09) 1909 Pun B R No. 135, page 524. 

(’07) 1907 Pun Re No. 13. (Order of dismissal of 
previous suit for redemption became final—Second 
suit for redemption was barred.) 

(’08) 1908 Pun lie No. 93. 

(’87) 1887 Pun Re No. 20. 

(’81) 1881 Pun Re No. 14. 

(’77) 1877 Pun Re No. 86. 

[Sec also (’40) 27 AIR 1910 Mad 577 (578). 
(Malbur kiinorn—Suit for redemption by holder of 

melcharth—Decree allowed to lapse_Fresh suit 

by subsequent melcharth holder is maintainable 
provided the previous melcharthdur is impleaded 
as a party.)] 

(But see (00) 2 Ind Cas 662 (666) (Cal). (Re¬ 
demption suit dismissed for default of payment.)] 
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mortgagor in his second suit raises in issue a substantially different matter to that decided 
in the first suit such, for example, as the amount payable by him at the date of the 
second suit as distinct from that payable at the date of the first suit , such second suit 
would not be barred . 3 The High Court of Madras and the Oudh Judicial Commissioner’s 
Court, on the other hand, held a contrary view on the ground that the issue in a 
redemption suit is the right of redemption and when that has been decided once by an 
executable judgment, a second suit for the same relief is barred . 4 The conflict has now 
been set at rest by the Privy Council in Eaghunath Singh v. Mt. Hansraj Knnwarf 
In that case a decree for redemption was passed in the following terms : 

“It. is ordered and decreed that the plaintiff is entitled to a decree for possession by redemption 
of mortgage in the following terms, viz., that he should pay Rs. 4,208-6-0 by the 15th of November 

1896, that if he will pay the said sum he will get all costs.and that in case of default 7hs case 

icill stand dismissed ." 


No payment was made but a fresh suit was subsequently instituted for redemption. 
It was held that by the Proviso to S. GO of the Transfer of Property Act, 1882 , the right 

to redeem subsists unless "it has been extinguished by.order of a Court,” that this 

right conferred upon the mortgagor by express enactment can only be taken away by 
means and in manner enacted for the purpose, that the words in the previous decree "his 
case will stand dismissed” could not be construed as meaning that the plaintiff was to be 
debarred from all right to redeem and that consequently it did not operate as res 
judicata. See also the undermentioned cases 0 which proceed on the view that where 
the prior decree for redemption does not provide that in default of payment within the 
time fixed, the right of redemption must be extinguished, a fresh suit for redemption is 
not barred. 

But even if a fresh suit may lie for redemption, all matters actually decided, such 
as the amount due, etc., will be conclusive and cannot be raised in the fresh suit . 7 


gager. 


Suits for redemption and settlement of accounts between mortgagor and mort- 
_ In suits for redemption there ought to be a complete and final settlement of all 


3. *C1S) 3 AIR 1918 Bom 1 (6) : 43 Bom 334 
(FB). 

(’23) 10 AIR 1923 Bom 300(300.301): 47 BomG92 
(DB). 

(’31) 18 AIK 1931 Bom 480 (481) (DB). 
f('29) 16 AIR 1929 Bom 116 (119). 

(’ll) 10 Ind Cas 748 (752) (Bom). 

[See also (’27) 14 AIR 1927 Bom 32 (35): 30 Bom 
730. J 

[But see (17) 4 AIK 1917 Bom 162 (164) : 42 
Bom 246 (252) (DB). (No longer law in view of 
AIK 1918 Bom 1 : 43 Bom 334 (FB).) 

( 92) 10 Bom 213 (248) (DB) (Quare). 

(’88) 13 Bom 5G7 (570) (DB). 

(’83) 7 Bom 407 (170) (SB). I 

4. (’10) 3 AIK 1910 Mad 887 (888) : 39 Mad 896 

(’02) 25 Mad 300 (307, 312, 315) (FB). (Overruling 
6 Mad 119; 7 Mad 423; 8 Mad 478; 15 Mad 36G; 
•21 Mud 18 and referring to 17 Mad 96.) 

*(•26) 13 AIK 192G Mad 816 (820) : 49 Mad G91 
(Dll). (In suit for sale also, right of redemption is 
in issue. AIK 1925 Mad 1191 reversed.) 

(•25) 12 AIK 1925 Oudh GOG (G97) : 28 Oudh Cas 
212 (DB). (But see the earlier decisions, 1 Oudh 
Decisions 198 (199), 6 Oudh Cas 367 (3G9) and 1 
Oudh Cas 289 (300).) 


(’24) 11 AIR 1924 Oudh 245 (246). 

(’21) 8 AIR 1921 Oudh 139 (140) : 24 Oudh Cas 
289 (DB). (Oudh Estates Act—Claim for redemp¬ 
tion decided by settlement off icer—Subsequent suit 

barred.) , 

(’18) 5 AIR 1918 Oudh 364 (365) (DB). 

(’ll) 12 Ind Cas 993 (998, 999) : 14 Oudh Cas 257 


(SB). 

1900) 3 Oudh Cas 371 (382) (DB). 

See also the folio winy cases : 

’13) 6 Sind L R 140 (141, 142) (DB). 

’09) 3 Sind L R 17 (23, 30). 

’31) 18 AIR 1931 RaDg 283 (284, 285) : 9 Rang 
360 (DB). 

30) 17 AIR 1930 Oudh 465 (467) (DB). (Where 
tlio principles are discussed.) 
i. (’34) 21 AIR 1934 P C 205 (207, 208) : 61 Iod 
App 362 : 56 All 561 (PC). 

i. (’41) 28 AIIl 1941 Mad 217 (221) (DB). (Unless 
there lias been an extinction of the mortgage rig 
or of the right to redeem, by a decree passed under 
O. 34, R. 8 (2) in the former suit, there can be no 
question of bar by way of res judicata to a secoo 

suit for redemption.) , _ „ . 

K>36) 23 AIR 1936 Pat 420 (421) : 15 Pat 607 

(D p74) 22 Suth W R 269 (270) (DB). 
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accounts between the mortgagor and the mortgagee up to the date of the redemption. 8 
But a separate suit for mesne profits between the date of the payment under the 
preliminary decree and the date when the mortgagor is put in possession of the 
mortgaged property is not barred. 0 

Suits for redemption of several mortgages. —Where there are several mortgages 
by the mortgagor in favour of the same mortgagee, a suit for redemption of one of such 
mortgages cannot bar a subsequent suit for redemption of the other mortgages; the 
redemption of other mortgages is not a ground of attack in a suit for the redemption of 
the first mortgage. 10 See Note 38. See also the Authors’ Commentaries on the Transfer 
of Property Act, 1st (1943) Edn., S. 61. 

Suits for redemption and for ejectment. —A suit for redemption of a mortgage 
does not bar a subsequent suit by the mortgagor as a proprietor for ejectment of the 
mortgagee and vice versa, the matters involved in the two suits being totally different 
and distinct. 11 Similarly, in a suit by a prior mortgagee against the puisne mortgagee for 
ejectment, the latter is not bound to set up his title to redeem as it is not a valid ground 
of defence to the suit in ejectment. 12 Similarly, where mortgagor sues to eject the 
mortgagee, not entitled to possession under his mortgage, the latter need not set up his 
rights under his mortgage. 13 Where in a suit by the plaintiff against the mortgagee the 
claim of the plaintiff is founded upon an absolute title treating the mortgagee as 
trespasser and no question of the plaintiffs rights of redemj>tion is raised, a subsequent 
suit by the plaintiff on the dismissal of the prior one, for redemption of the mortgage is 
not barred. 1 ' 1 


Suits bg puisne mortgagee against the mortgagor and the prior mortgagee. — 
A prior mortgagee who is made a party to a suit by a puisne mortgagee on his mortgage, 
but zohose prior mortgage is not impugned or sought to be postponed in any way, need 
not set up his prior mortgage, as such a plea is a paramount claim not affecting the 
claim made on the puisne mortgage and therefore not a ground of defence. 15 Where, 


[See also (’10) 27 AIR 1940 Oudh 273 (274) : 15 
Luck 543 (DB). (Previous suit for enforcement of 
mortgage—Amount due determined—It operates 
as res judicata in a subsequent suit for redemp¬ 
tion.) 

(’27) 14 AIR 1927 Lali 9 (9) : 7 Lali 420 and 29 
All 481 cited in foot-note (2) and compare 13 
Moo Ind App 404 (PC).] 

8 . (’08) 30 All 36 (37). 

(’92) 16 Bom 656 (659) (DB). 

(’08) 30 All 225 (229) (DB). 

(*36) 23 AIR 1936 Cal 200 (202). (Mortgagor must 
include claim for over-payments made to mort¬ 
gagee or excess profits received by latter.) 

(TO) 6 Ind Cas 336 (337) (DB) (Cal), 
t (’07) 34 Cal 223 (232, 233, 234) (DB). 

(’20) 7 AIR 1920 Mad 531 (532) (DI3). 

(’09) 12 Oudh Cas 152 (153) (DB). 

(’05) 8 Oudh Cas 302 (303). 

Also see O. 34, R. 7, N. 4 and O. 31, R. 9 , N. 3. 

9. (’25) 12 AIR 1925 Rang 13 (14) : 2 Rang 382. 
t (T8) 5 AIR 1918 Mad 284 (284) (DB). 

(’38) 25 AIR 1938 Mad 405 (411) (DB). 

(’31) 18 AIR 1931 Pat 13 (13) (DB). 

[But see (’07) 31 Bom 527 (534) (DB). (Deposit 
under S. 83 of the Transfer of Property Act.)] 
Also see O. 2 R. 2 Note 18 and O. 34 R. 9 Note 3. 

10. (’06) 29 Mad 153 (154) (FB). 


(’01) 13 Mad L Jour 448 (453, 454, 457, 458) : 26 
Mad 760 (DB). 

| (’30) 17 AIR 1930 Mad 264 (266) (DB). (c/. 
AIR 1927 PC 32:50 Mad 180:54 Ind App 68 (PC) 
which is no longer law. See Transfer of Property 
Act, Section 61.) 

11. (’29) 16 AIR 1929 Lah S33 (833, 834) (DB). 
(’99) 2 Oudh Cas 139 (142). 

(’ll) 12 Ind Cas 387 (388, 389) : 35 Bom 507 (DB). 
(’89) 13 Bom 326 (329). 

(’74) 11 Bom II C R 221 (230) (DB). 

(’72) 9 Bom H C R 65 (67) (DB). 

+ (’04) 27 Mad 102 (105) (DB). 

Also see Order 2 Rule 2 Note 26. 

12. + (’21) 8 AIR 1921 Nag 69 (70) : 17 Nag LR33. 
[See also (’39) 26 AIR 1939 Bom 303 (304, 305). 

(Suit for possession on basis of ostensible sale deed 
executed by defendant to plaintiff—Omission by 
defendant to plead that transaction was really 
mortgage—Effect—Plea in later suit is not barred 
by res judicata.)] 

13. (*04) 14 Mad L Jour 485 (487) (DB). 

14. (’40) 27 AIR 1910 Cal 550 (552): ILIU1940) 1 
Cal 54 4. 

15. (’20) 7 AIR 1920 PC 81 (83) : 17 Cal 662 : 47 
Ind App 11 (PC). 

(’30) 17 AIR 1930 All 163 (161) (DB) 

(T3) 35 All 111 (115) (DB). 
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however, the prior mortgage is impugned or sought to be postponed in any way, the prior 
mortgagee must set up his rights under the mortgage. Otherwise his rights will be 
barred. 16 Thus, where a person having a prior mortgage is impleaded only as a subsequent 
mortgagee or as the owner of the equity of redemption, thus impliedly negativing the 
priority, he must, by way of defence, set up his priority or he will be barred from doing 
so later on. 17 

Suit by mortgagee against mortgagor and puisne mortgagee. — A puisne 
mortgagee who is impleaded in a suit on a mortgage brought by a prior mortgagee is 
not simply entitled to resist the suit on the ground that he is himself entitled to be 
redeemed by the mortgagor. Where, therefore, in such a case, the prior mortgage is 
satisfied before sale under the decree in favour of the prior mortgagee, the puisne 
mortgagee can sue the mortgagor for sale on his mortgage. 18 

Where a usufructuary mortgagee brings a suit for possession against the mort¬ 
gagor, a subsequent suit by the latter for redemption is not barred inasmuch as the plea 
of the right of redemption is irrelevant in the former suit and, therefore, not one which 
ought to have been raised. 1:1 See Note 37. But in a suit on a mortgage the defendant, 
mortgagor, is bound to put forward a countor-claim for any sum that may be due to 
him by the mortgagee arising out of the mortgage transaction , the general rule being 
that all claims relating to the mortgage between the parties thereto must be determined 
in one suit. 2 " 


In a suit to enforce a mortgage against the heirs of a mortgagor, an heir who 
has an independent title in the mortgaged properties is not bound to set up his title . 21 

It has been held by the Nagpur High Court that where the subsequent mortgagee 
of a holding governed by the Central Provinces Tenancy Act is the landlord himself, and 
the prior mortgage has not been created with his consent, lie is in the position of a person 
claiming by title paramount in respect of such prior mortgage and so, even though he 
may be added as a party to the suit by the prior mortgagee, the landlord is not bound 
to set up his rights under his mortgage in such suit . 22 


C31)21 AIR 1031 Cal 552 (553): 61 Cal 191 (DB). 
(’15) 2 Allt 1915 Cal 373 (371) (DR). 

(’27) 11 AIR 1927 Ma«l 131 (432) <DR). 

(’ 12 ) 13 I ml Cus 182 ( 1 * 2 ) (l)B| (Mad). 

(’33) 20 AIR 1933 Nag 190 (192). 

(’10) G Nag L R 156 (158). 

+ C29) 16 AIR 1929 Oudh 163 (1061 : 1 Luck 250 

(DR). 

C29) 16 AIR 1929 Oudh 88 (*9) :3 Luck 172 (DR). 
('38)25 AIR 1938 Pat II I (117) : 17 Pat 180 (DR). 
(‘20) 7 AIR 1920 Pat 630 (631, 632) (DR). 

I But see ( Oil 11 Mail L Jour 333 (331) (DR).) 
Uso sec O. 31 R. J Note 10 and O. 31 R. 12 Note 3. 

16. (’21) II AIR 192 1 All 927 (927). 

(*23) 10 AIR 1923 Pat 290 (291) : 2 Put 135 (DR). 
(’29) 117 Ind Cus 820 (821) (All). 

Cl21 3 J All 599 (602) (DR). 

I C«I2) 2 1 All 129 (138) : 29 Ind Ap|> 118 (PCI. 
COi) 31 Cal 128 (431) (1)R). 

C.35) 18 Nag L Jour 274 (278). 

See also (*42) 29 AIR 1942 Pat. 226 (229, 230) : 
20 Put 811 (DR). (Obiter — The result ol all the 
decisions seems to he that in u mortgage suit 
paramount title cannot ordinarily he drawn into 
controversy without the consent of the parties. 
Rut if there is an allegation in tin 1 plaint, dero¬ 


gatory to the title of the prior mortgagee and if 
the prior mortgagee consents to have that title 
decided then he will be bound by the decision in 
that suit.)) 

Also sec Order 34 Ride 1 Note 10. 

17. (’16) 3 AIR 1916 Cal 80S (808) (DR). 

Cl2) 11 Ind Cas 496 (502) : 39 Cal 527 : 39 Ind 
App 68 (PC). 

(’15) 2 AIR 1915 Cal 496 (498). 
f ( 01) 8 Cal W N 385 (390) (DR). 

(But see (’19) 6 AIR 1919 Nag 57 (59, 60, 62) : 
15 Nag L R 11 1 (FR).J 
Also see Order 31 Rule 1 Note 10. 

18. (’19) 6 AIR 1919 Mad 100 (102) : 42 Mad 90 
(DR). 

f (’19) 6 AIR 1919 Mad 63 (66) (DB). 

(’22) 9 AIR 1922 Lah 358 (360) (DB). (Sale under 
prior mortgage decree — Deposit by subsequent 
mortgagee and application to reserve rights under 
his mortgage—Latter prayer rejected—Suit on his 
mortgage—Latter is not barred.) 

19. (’13) 35 All 227(233,234): 10 Ind App 74 (PC). 

20. f (’20) 7 AIR 1920 Mad 531 (532) (DR). 

21. (’32) 19 AIR 1932 Cal 12 (13) : 58 Cal 1229 
(DB). 

2 2. (*3G) 19 Nag L Jour 290 (293) (DB). 
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Suit by mortgagee without impleading puisne mortgagee. — A mortgagee who 
omits to implead a subsequent mortgagee in his suit for sale is not debarred from after¬ 
wards bringing a second suit on the same mortgage against the subsequent mortgagee. 23 

Two mortgages in favour of same person — Suit on one of them only. — 
See Authors’ Commentaries on the Transfer of Property Act, 1 st (1943) Edn., S. 67A. 

Plea of paramount title in mortgage suits. — A defendant claiming paramount 
title is an unnecessary party in a mortgage suit and he need not raise such plea in the 
suit. 24 Thus, where A mortgages properties x, y and z to B and then mortgages x alone 
to c but it appears that y and z did not belong to A at all but to C as owner and in a 
suit on his mortgage by B, C is made a party as subsequent mortgagee of property x, the 
question of c’s paramount title to y and z need not be raised by him in that suit. A 
subsequent suit by him, therefore, for declaration of his title to y and z is not barred by 
res judicata ? b It makes no difference to the applicability of this principle that the 
[>erson claiming paramount title is impleaded in the suit as a purchaser or other person 
interested in the equity of redemption. 26 But if the party claiming paramount title invites 
the Court to decide the question of his title and the Court goes into it and decides the 
question against him, he will of course bo bound by it. 27 Where a party claims paramount 
title in the mortgage suit and causes himself to be dismissed from the suit, he cannot sue 
subsequently to redeem the mortgage. 23 

Suit for redemption by mortgagor — Pleas which the mortgagee might and 
ought to raise. — Where there are two mortgages by A in favour of B, ono usufructuary 
and one simple, and A sues for redemption of the usufructuary mortgage, B need not set 
up his rights under the simple mortgage also inasmuch as it is not a ground of defence 
to the suit. 29 Where a suit for redemption is decreed, the mortgagee must, on failure of 
the mortgagor to deposit the mortgage amount within the time fixed, obtain an order for 
sale; it' he does not do so, he will be barred from suing again on the mortgage debt.'" 
Where a mortgagor sues to cancel a mortgage giveA in renewal of an earlier mortgage 
and for possession, the defendant-mortgagee is bond to set up his rights under the earlier 
mortgage; otherwise he will be barred from subsequently suing to enforce his rights 
thereon. 31 

A mortgagee who had purchased the equity of redemption in a portion of the 
mortgaged property and whose mortgage amount was thus discharged in proportion, filed 


23. (*3B) 25 AIR 1930 All 115 (115) (DB). 

24. (’42) 29 AIR 1942 Pat 220 (229, 230) : 20 Put 
■stl (DU). 

t (’29) 1(1 AIR 1929 Cal 072 (075) (DB). 

(’32) 19 AIR 1952 Cal 12 (13) : 53 Cul 1222 (DB). 
( 33) 20 AIR 1933 Cal 325 (329) : 00 Cal 37 (DB). 
('16)3 AIR 1910 Cal 170 (172) (DB). (But see a 
contrary view in 1391 All W N 132.) 

*(’37) 1937 Mad W N 00 (02). 

(’27) 14 AIIC 1927 Mad 945 (940) (DB). 
t (’27) 14 AIR 1927 Mad 301 (304). 

(’24) 11 AIR 1924 Nag 403 (403). 

(’30) 17 AIR 1930 Oudh 97 (99): 5 Luck 053 (DB). 
t (’29) 10 AIR 1929 Pat 07-3 (032) : 9Pat539(DB). 
(’29) 10 AIR 1929 Pat 333 (330) : 9 Pat 118. 

25. (’13) 5 AIR 1913 All Ml (33, 81) : 40 All 5*4 
(533, 590) (DB). 

(’34) 21 AIR 1934 Cal 334 (387). 

<’34) 21 AIR 1934 Nag 33 (34). 

26. (’40) 27 AIR 1940 Sind 103 (104): U.R (1940) 
Kir 302 (DB). 


*(’39) 20 AIR 1939 Cal 092 (091, 095): TLR (1939) 
2 Cal 551 (DB). (Lease of properly to A —Then 
mortgage of same property to li — Then purchase 
of equity of redemption by A —Suit on mortgage 
by li — A impleaded as party — But uoallegations 
derogatory to his right as prior lessee — Tie need 
not plead his right as lessee.) 

27. *(’42) 29 AIR 1942 Pat 220 (229, 230): 20 Pat 
341 (DB). 

(’31) 13 Alll 1931 Pat 01 (03): in I’at 234 (DB). 
t (’00) 33 Cal 125 (439) (DB). 

[ See also (’33) 20 AIR 1933 Cal 080 (082): 00 Cal 
832 (1)B) ] 

28. (’80) 12 Cal 114(121,422): 12 Ind App 171(1‘C). 
(’20) 7 AIR 1920 Cal 688 (089) (DB). 

Also see O. 34 R. 1, Note 5. 

29. (’25) 12 AIR 1925 Lab 510 (510). 

30. (’89) 13 Bom 507 (570, 571) (DB). • 

31. (’ll) 14 Oudh Ca:s 117 (123). 

[But see (’27) 14 AIR 1927 Nag 83 (si). I 
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a suifc on the mortgage for recovery of the whole amount denying the fact of his purchase 
when raised by the defendants. The suit was decreed to the effect that on payment of the 
whole amount, the whole of the mortgaged properties should be delivered to the 
defendants. The latter paid up the whole amount. Subsequently, the mortgagee filed a suit 
for a declaration of his title to the property purchased by him. It was held that he was 
barred by res judicata from claiming such relief. 32 

In a suit for redemption by a puisne mortgagee against the prior mortgagee and 
this sub-mortgagee, it is not incumbent on the latter to claim payment of the amount due 
to him and the failure to do so will not preclude him from subsequently suing his 
mortgagor for recovery of such money. 33 Nor need the mortgagee in a redemption suit 
set up in defence his right to specific performance of an agreement to sell. 34 

Claim for personal decree in mortgage suits. — Where the mortgagee’s right to 

obtain a personal decree in the event of the sale proceeds proving insufficient is adjudicated 

upon and decided in favour of the plaintiff, the same is res judicata in subsequent 

proceedings and cannot bo challenged in an application under order 34 , Rule G. 35 See also 
Note 123. 

Suit on mortgage against Hindu father impleading the sons. — In the 
undermentioned cases, 36 a suit was brought against the father of a Hindu joint family for 
the enforcement of a mortgage. The sons were also joined as defendants in the suit but 
the plaintiff did not ask for any relief against their interests in the joint family property 
>ut only claimed a personal decree against them. The personal decree was not granted. 
I hen the plaintiff sought to proceed against the sons’ interests in the joint family property. 
It was held that the granting of such relief to the plaintiff was barred by the principle of 
constructive res judicata . 


41* Former suit must have been between the same parties or between 
parties under whom they or any of them claim. — A person may be a party 
to a suit or a person claiming under a party , or a person represented by a party or a 
complete stranger. 1 The general principle is that a person, not a party nor claiming 
under, or represented by, a party, to a litigation is not bound by it, the maxim being 
lies inter alios acta alteri nocere non debet — things done between strangers ought not 
to injure a party. A decision, therefore, in a litigation between A and B will be binding 
on them and their privies, 2 but will not operate as res judicata (unless it were a judgment 


32. (’19) 6 AIR 1919 All 123 (125) (DB). 

33. (’29) 1G AIR 1929 Oudb 455(155): 5 Luck 3G9. 

34. (’30) 17 AIR 1930 Mad 539 (540) (DB). 

35. *(’30) 17 AIR 1930 Oudli 378 (389) : 0 Luck 
132 (FB). 

[But see('05) 1905 All \V N 144 (145, 14G). (Which 
was a case under the Transfer of Property Act.)l 

36. f (’42) 29 AIR 1942 Oudh 9 (11): 17 Luck 319 
(DB). 

('36)23 AIR 1936 Oudh 139 (141): 11 Luck523(DB). 

Note 41 

1. (’82) G Bom 703 (709, 710). 

2. (’ll) 28 AIR 1941 Mad 480 (480) (DB). (Deci. 
sion binding on legal representatives of parties.) 

( 07) 30 Mad 447 (449) (DB). (A defendant, in a 
previous suit, having no right of appeal, may be 
hoiind by the decision.) 

(14) 1 AIR 1914 PC 31 (32) : 41 Ind App 247 
(PC). (Partition enit by cosharers ending in de¬ 


crees— Cosharer who is party to them is bound by 
them.) 

(*25) 12 AIR 1925 All G63 (663) (DB). 

(•24) LR 5 All (Rev) 329 (329). 

(•02) 24 All 112 (11G) (DB). 

(’92) 14 All 64 (66) (DB). (Person who is impleaded in 
the appeal remains a party to the suit on remand.) 

(’71) 8 Bom HCRAC 241 (243) (DB). 

(’ll) 12 Ind Cas 464 (479) : 38 Cal 639 (DB). 

(’76) 25 Sutb W R 366 (367) (DB). 

(’74) 12 Beng L R 433 (438) (PC). 

(’70) 13 Suth W It 64 (66) (DB). 

(’G7) 8 Suth W R 366 (367) (DB). (A person made 
defendant only by way of precaution is also bound 
by the decision.) 

(’23) 10 AIR 1923 Lab 556 (556) (DB). 

(•30) 17 AIR 1930 Mad 714 (716) (DB). 

(•08) 18 Mad L Jour 576 (578) : 31 Mad 485 (DB). 

(’69) 4 Mad H C R 285 (296) (DB). 

(18631 1 Mad H C R 245 (246) (DB).- 
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in rent) in a subsequent litigation between A and c. 3 Such a judgment may, however, 
be admissible in evidence to prove that a right or liability had, in a previous suit, been 
unsuccessfully set up by one of the parties in the subsequent suit. 4 As to what is meant 
by a “party,” see Note 42. A party not bound by a previous proceeding between third 
parties cannot also take advantage of findings in his favour in those proceedings. 6 

42. “Same parties,” meaning of. — To maintain a plea of res judicata 
it must appear from an inspection of the records that the person whose interest it is 
sought to bind was in some way a party to the suit. 1 A ‘party’ is a person whose name 
appears on the record at the time of the decision. 2 The mere omission of his name in 
the formal order by oversight will not however deprive him of his character of a party. 3 


f (’29) 16 AIR 1929 Oudli 172(174):4 Luck 603(FB). 
(Prior suit by transferee of pronote against execu¬ 
tant and assignor dismissed—Second suit by trans¬ 
feree against assignor alone for damages is barred.) 

3. (’42) 29 AIR 1942 Oudb 301 (303). 

(’01) 5 Cal W N 421 (422, 423) (DB). 

(’12) 1912 Pun W R No. 105, p. 280. 
i’27) 14 AIR 1927 P C 128 (131) : 54 Cal 770 : 54 
Ind App 238 (PC). 

(’14) 1 AIR 1914 1> C 67 (69) : 41 Cal 972 : 41 Ind 
App 110 (PC). 

(’32) L R 13 All (Rev) 13 (16). « 

(’24) 11 AIR 1924 All 910 (911). 

(’23) 10 AIR 1923 All 232 (232) (DB). 

(’22) 9 AIR 1922 All 475 (476). 

(’21) 63 Ind Cas 240 (241) (DB) (All). 

(’ll) 10 Ind Cas 924 (925) : 33 All 453 (FB). 
f (’ll) 33 All 493 (496, 499) (FB). 

(’10) 5 Ind Cas 451 (452) : 32 All 119 (DB). 

(’99) 23 Bom 597 (598, 601) (DB). 

(’81) 5 Bom 496 (498) (DB). 

(1864) 1 Bom HCRAC 141 (143) (DB). 

(’34) 21 AIR 1934 Cal 788 (792). 

(’28) 15 AIR 1928 Cal 130 (134) : 55 Cal 448 (DB). 
(Judgment against creditor who sought to attach 
property cannot operate as res judicata as against 
judgment-debtor in a suit brought by him against 
the claimant.) 

(’27) 14 AIR 1927 Cal 97 (98) (DB). 

(’23) 10 AIR 1923 Cal 322 (323) (DB). (Judgment- 
debtor not party to previous application for execu¬ 
tion can plead bar of limitation.) 

(’21) 8 AIR 1921 Cal 425 (426) (DB). (Prior suit 
under S. 5, Religious Endowments Act — Public 
not made parties — Second suit by public under 
S. 92, C. I*. Code, not barred.) 

(’20) 7 AIR 1920 Cal 754 (755) (DB). 

(’00) 10 Cal W N 1084 (1084) (DB). 

(’03) 7 Cal W N 574 (575) (SB). 

(1900) 4 Cal W N 63 (65) (DB) 

(’83) 9 Cal 945 (948) : 10 Ind App 45 (PC). 

+ (’80) 6 Cal 171 (189) (FB). 

(’71) 16 Suth W R 298 (298). 

(’71) 15 Suth W R 309 (310) (DB). 

(’32) 19 AIR 1932 Lah 232 (234) (DB). 

(’27) 14 AIR 1927 Lah 900 (902) (DB). 

(’19) 6 AIR 1919 Lah 174 (176) (DB). 

(’15) 2 Allt 1915 Lah 309 (309). 

(’10) 1910 Pun L It No. 100, p. 286. 

(1900) 1900 Pun Lit p.241 (244): 1900 Pun Re No.27. 
(’79) 1879 Pun Re No. 59. 

(’79) 1879 Pun Re No. 9. (Previous suit for custody 


of defendant as plaintiff's wife — Finding that 
marriage not proved—Subsequent suit by another 
for custody of same defendant as his wife — Wife- 
not estopped by previous finding.) 

(’68) 1868 Pun Re No. 90. 

(’68) 1868 Pun Re No. 10. 

(’68) 1868 Pun Re No. 3. 

(’66) 1866 Pun Re No. 8. 

(’66) 1866 Pun Re No. 6. 

(’30) 17 AIR 1930 Mad 751 (754) (DB). (Observa¬ 
tions in a judgment relating to a different nutter 
though connected cannot bind third party.) 

(’22) 9 AIR 1922 Nag 189(190). 

(’22) 9 AIR 1922 Nag 156 (157). (Defendant not 
represented by his brother in previous suit—Deci¬ 
sion against brother does not bind defendant.) 

(’29) 16 AIR 1929Oudh 455(455):5 Luck 369. (Omis¬ 
sion by sub-mortgagee to claim amount due on sub- 
mortgage does not bar fresh suit against mortgagor.) 
(’21) 8 AIR 1921 Oudh 150 (153). (Sale in execution 
is not binding on persons not parties.) 

(’20) 7 Oudh L Jour 611 (612). 

(’16) 3 AIR 1916 Oudh 100 (102) : 19 Oudh Cas 39 
(42). (Person not a party to a decree cannot be 
held bound by an account made therein.) 

(’06) 9 Oudh Cas 33 (34). 

(’28) 15 AIR 1928 Pat 116 (117) (DB). (Dismissal 
of application for insolvency is not a bar for mak¬ 
ing fresh application.) 

4. *(’21) 8 AIR 1921 Mad 248 (253, 254, 257) : 
44 Mad 778 (FB). (Overruling 10 Mad L Tim 
450, 36 Mad 141 and 33 Mad 483.) 

(’30) 17 AIR 1930 Lah 237 (237, 238). 

I’34) 21 AIR 1934 Cal 788 (792). 

(’33) 20 AIR 1933 Lah 57 (57). 
t (’32) 19 AIR 19.32 Pat 105 (112): 11 Pat 50(DB). 
[See (’75) 1875 Pun Re No. 61. 

(’28) 15 AIR 1928 Pat 615 (625) : 8 Pat 122(DB).J 
[See also (’41) 28 AIR 1941 P C 128 (129) : 21 
Pat 243 : ILR (1941) Kar P C 150 (PC). (Lease 
by A to IS and then to C on the ground that the 
prior lease to D had been forfeited — Decision 
between A and IS that thero was no forfeiture is 
not res judicata when the question again arises 
between 11 and C but the prior deoision may be 
taken into account.)J 

[But see (’30) 17 AIR 1930 Mad 751(75l)(DB) 1 

5. (’25) 12 AIR 1925 Mad 300 (301). 

Note 42 

1. (’06) 28 All 1 (17) : 32 Ind App 229 (PC). 

2. (’ 82 ) 0 Bom 703 (710, 711, 712). 

3. (’30) 17 AIR 1930 PC22 (23): 57 Ind App 2 I (PC) 
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The following persons have been held riot to be parties to a litigation : 

( 1 ) A party whose name is struck off 4 or who is discharged from the suit 6 
or who dies pending suit but whose name continues on the record 
erroneously. 6 


( 2 ) Persons wrongly made parties in execution proceedings. 7 

(3) A person who applied to be made a party but whose application was refused. 8 

(4) Persons whose names are introduced on the record by fraud and without 

their knowledge. 0 

( r ») Minor not represented in the suit by any guardian. 10 

(o) A person merely interested in litigation. Such a person is not bound to 
make himself a party and is not bound by the result of the litigation. 11 

Where the previous suit is by A as trustee of a certain shrine and the second suit 
is by the same shrine through a as trustee, the two suits are by the same party. 12 

A party who pleads insanity but who is not adjudged as an insane person 
continues to be a “party” though not represented by a guardian. 13 Where a guardian 
/id litem, representing a minor in a suit applies to have his name removed on the ground 
that the minor has attained majority and this is ordered without notice to the minor , 
the latter cannot be deemed to be a party to that order and is not barred in a subsequent 
suit from asserting that he was a minor on the ditto of the order. 14 

I he words ‘ same parties” do not necessarily mean parties ranged on opposite 
sides. Further, the expression “between the same parties” qualifies not only the words 
iormer suit but the whole expression “in issue in a former suit-.” 10 A decision may 
thus be res judicata between the parties on the same side if the matter in issue has been 
actively in issue between them and the decision thereon is necessary to grant relief to 
the plaintiff or against the defendant . ,G A former suit by A and B against C is not 
between the same parties as a subsequent suit by x and I> against c. 17 Similarly, a former 
suit by A against U is not between the same parties as a subsequent suit by A against B 
and r. 1 ' Hut so far as the parties common to the two suits are concerned, a matter directly 
and substantially in issue between them would be res judicata . ,u As against the parties not 
common, however, the decision cannot operate as res judicata.' 2 " See also Note 7 on s. 47 . 


4. (’7-2) 18 Suth W K 29 (30) (1>IJ). 

5. (’20) 13 AIR 1920 Lab 202 (202, 203). 

(*23) 12 AIR 1923 Oudli 030 (031). 

(’03) 27 All 39 (01) (1>U). 

(’02) 0 Cal W N 3M (317) (DB). 

[Src aim (’98) 17 Horn 311 (348) : 20 Ind App 1 
(I’C). (Irregularly made parly for the purpose of 
discovery.)) 

6 . The principle of the decisions in foot-notes (I) 
and (3) will apply to this also. 

7. (’10) s Ind Cas 101 (101) (DU) (Mad). 

8 . (’27) 14 AIR 1927 1’ C 108 (HO) : 34 Ind App 
190 : 31 Cal 393 (I’C). 

9. See (’82) 0 Bom 703 (710, 711, 712). 

10. ('jo) ‘j 9 AIR 1942 Pat 279(281) (DU). (Suit 
against members of Hindu joint family.) 

( 22) 9 AIR 1922 All 217 (219) : 14 All 428 (I>B). 

Also see Order 32 Rule 3 Note 3. 

1 1. (’20) 7 AIR 1 920 Nag 184 (180). 

12. (’38) 23 AIR 1938 Mud 257 (258). 

13. (’15) 2 AIR 1915 All 2(55 (207) (DU). 

14. (’271 14 A I R 1927 Pat 271 (273) : O Pat 388 
(DU). 


(..SYc also (’31) 18 AIR 1931 Mad 192 (193) (DB). 
(Non-compliance with proviso regarding notice 
under O. 21, R. 10 renders all subsequent pro¬ 
ceedings void as against unnoticed defendant and 
his representatives.)) 

15. (’04) 31 Cal 93 (100). 

(But see (’82) 1882 All W N 108 (108) (DB). 
(Parties must have been arrayed on o 2 >posite sides 
in former suit.) 

(’10) 1910 Pun W R No.42, p. 109. (Where it was 
hehl that co-defendants do not fall within the 
category of same parties.)J 

16. (’01) 4 Oudh Cas 108 (117) (DU). 

See also Notes 40 and 47. 

17. (’08) lOSutb W It 457 (457). 

18. (’99) 20 Cal 428 (431) (FB). 

19. (’40) 27 AIR 1940 Mad 201 (203). 

(’40) 45 Cal W N 420 (425). 

(’29) 10 AIR 1929 All 500 (501) (DB). 

(’03) 1903 l’un l, R No. 49, p. 132 (133): 1903 Pun 
Re No. 12. 

<’2S) 15 AIR 1928 Pat 436 (437) : 7 Pat 810 (DB). 

20. *(’99) 20 Cal 428 (432) (FB). 
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As to whether a decision will be res judicata in regard to a pro forma party, see 

Note 12. 


43. Jus tertii. — Where A sues B, for instance, on title, and u sets up title in c, 
it is called a plea of jus tertii. A decision on such a plea of jus tertii will not, however, 
operate as res judicata in a suit by c or his privies on their title against A. 1 Suppose 
now that in a previous suit between A and c it had been decided, as between them, that 
A and not C had the title. Is the decision res judicata in a suit by A against B in which 
B sets up title in c? The High Court of Madras and the Chief Court of Oudh have held 
that it is not. 2 The High Court of Calcutta has, in the undermentioned case, held that 
it is, 8 but in a later case 4 has expressed the opinion that such a decision though not 
operating as res judicata is a strong piece of evidence in the subsequent suit on the 
question of title. It is submitted that the Madras view is the correct one. 


44. Intervenors. — A person intervening in the suit will be considered to be a 
party thereto, no matter at what stage of the suit he so intervenes, and the decision in 
that suit will bar a subsequent suit by or against him on the points already so decided. 1 
Thus, where in a rent suit a question of title was raised as between an intervenor and 
the plaintiff, he will be bound by the decision of that question. 2 Under the Code of 1859 , 
the two suits had to be on the same cause of action 3 in order that the principle of 
res judicata may apply and it was held, where an intervenor was added as a party, 
that the cause of action against him would be different from that against the original 
defendant, and that, therefore, there could be no bar. 4 Under the present Code, the 
requirement as to the cause of action being the same in the two suits has been taken away. 

45. Same person as party in different characters. — Sec Note 7U. 


46. Co-defendants. — As regards parties arrayed on the same side such as 
co-defendants, an adjudication between them may be res judicata in certain circum¬ 
stances. 1 It will operate as res judicata if the following conditions are satisfied : 

<l) there must be a conflict of interest between the defendants concerned, 

< 2 ) it must be nccessari / to decide the conflict in order to give the relief which 
the plaintiff claims, 

{ }) the question between the defendants must have been finally decided? and 


(’25) 1-2 AIK 1925 Lab 509 (510). 

(’52) 10 U D 90 (91). 

(’27) 14 AIR 1927 Luh 259 (201). 

Note 43 

1. (’27) 14 AIK 1927 Mad 844 (845) : 50 Mad 877 

(DU) . 

(’2G) 13 AIR 1920 All 77 (78). 

2. *£<(’21) 8 AIK 1921 Mad 248 (255) : 44 .Mad 77s 

(FB) . (Overruling AIK 1910 Mad 405 and 55 Mad 
483.) 

(’32) 19 A I R 1932 Oudh 542 (513) : 0 Luck 710. 
(Though it is not res judicata it is not open to 
to set up title in C.) 

(’25) 12 AIR 1925 Mud 1025 (1025). 

3. (’22) 9 AIR 1922 Cal 198 (200): 50 Cal 25(1)11). 

4. (*25) 12 AIR 1925 Cul 1218 (1219, 1220) (DB). 

Note 44 

1. f (’80) 12 Cal 505 (505) (DB). (Previous suit dis¬ 
missed against intervenor under O. 17. R. 5 for 
failure of plaintiff to adduce evidence—Subsequent 


suit against him barred.) 

(’78) 3 Cal 705 (707) (1)11). 

*(’75) 1 Cal 111 (147) : 2 Ind App 2S3 (PC). 

2. (’78) 2 Cal L Rep 53 (39). 

f (’78) 5 Cal 115 (117, 118) (FB). 

Also see Note 14. 

3. See S. 2 of Act VIII of 1859. 

4. (’75) 21 Sutb W K 218 (219) (Dll;. 

[See also (’00) 0 Sul h W R ( Act X) 38 (59).] 

Note 46 

1. (13) 30 A 1 It 1913 Cal To ( 83 ) : (I,K (1912) > 
Cal 299 (1)11). 

(’21) 10 AIK 1923 Lab 180 (189) (1>]{). 

(’27) 14 AIK 1927 All 305 (300). 

\ (’20) 13 AIK 1920 Cal 508 (571) (DB). 

See also the cases in foot-note (2). 

2. (’43) 30 AIK 1943 All 197 (201) (DB). (Decision 
unnecessary in former suit—Suit dismissed against 
all the defendants—Decision does not operate as 
res jU dicot a.) 
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(4) the co-defendanfcs were necessary or proper parties in the former suit. 3 

If all the conditions exist the adjudication will operate are res judicata between 
co-defendants. 4 But it will not so operate, if either there is no conflict of interest 


t (’43) 30 A I R 1943 Cal 76 (83) : ILK (1942) 2 
Cal 299 (DB). (The doctrine of res judicata as 
between co-defendants must, however, be applied 
with great caution. Where the plaint itself in a 
prior suit did not raise any conflict between the 
defendant and the co-defendant and the defendant 
did not appear, but the co-defendant appeared and 
claimed an interest conflicting with the interest of 
the absentee defendant, the decision, if any, on the 
point cannot operate as res judicata unless the 
absentee defendant gets notice of the conflict. In 
such circumstances the matter cannot be said to 
have been heard and finally decided so as to bind 
the parties.) 

+ (’43) 30 AIR 1913 Mad 276(277) (DB). 
t (’42) 29 AIR 1912 Cal 1 (16, 17) : ILR (1941) 2 
Cal 434 (DB). 

1 (’42) 29 AIR 1912 Cal 92 (9-3): ILR (1942) 1 Cal 
169 (DB). 

(’41) 28 AIR 1911 Pat 83 (87) : 19 Pat 669 (DB). 
*(’31) 18 AIR 1931 P C 114 (117):.33 All 103 : 38 
Ind App 158 (PC). 

(’31) 18 AIR 1931 P C 231 (234) (PC). 

(’25) 12 AIR 1925 All 546 (547) ; 47 All 778 (DB). 
(’24) 11AIR 1921 All 310 (310, 312) : 46 All 220 
(DB). 

(’34) 21 A I R 1934 Bom 329 (334, 338) (DB). 
(Latter two conditions not satisfied.) 

\ (’34) 21 AIR 1934 Bom 313 (316) : 58 Bom 544 
(DB). 

(’23) 10 AIR 1923 Bom 203(205):47 Bom 534 (DB). 
C15) 2 AIR 1915 Bom 222 (221):40 Bom 210(DB). 
f (’32) 19 A I R 1932 Cal 271 (272, 273) : 59 Cal 
636 (DB). 

(’25) 12 AIR 1925 Cal 431 (132): 51 Cal 997 (DB). 
(’17) 4 AIR 1917Cal 679 (680) (DB). (Doctrine of res 

judicata between co-defendants should be applied 
with great caution.) 

(’09) 1 Ind Cas 913 (922) : 36 Cal 193 (DB). 

(1861) 1864 Suth W R 299(300) (DB). (Previoussuit 
not determining any cause of action us between 
eo-dciendants—No res judicata.) 

(’38) 25 AIR 1938 Lab 227 (231) (DB). 

(’35) 22 AIR 1935 Lab 605 (606) (DB). 

( 25) 12 AIR 1925 Lab 434 (434). 

('23) 10 AIR 1923 Lab 186 (189) (DB). 

(’21) 63 Ind Cas 735 (735) (DB) (Lab). 

(’15) 2 AIR 1915 Lab 283 (284). 

(’12) 14 Ind Cas 535 (536) (DB) (Lab). 

( 38) 23 AIR 1938 Mad 959 (960) (DB). 

(’38) 1938 Mad W N 224 (226). 

( 35) 22 AIR 1933 Mad 821 (823). 

(’35) 22 AIR 1935 Mud 649 (650). 

(’29) 16 AIR 1929 Mud 638 (639) (DB). 

(’28) 13 AIR 1928 Mad 630 (632) (DB). 

( 22) 9 AIR 1922 Mad 452 (453) (SB). 

(’19) 6 AIR 1919 Mad 359 (362) (DB). (The judg¬ 
ment must define real rights and obligations of the 
defendants inter se.) 

(’18)5 AIR 1918 Mad 39 (40, 42) (DB). (Finding 
unnecessary for the suit—Not res judicata — But 
if embodied in the decree it is res judicata.) 


(’88) 11 Mad 204 (206) (DB). 

(’27) 14 AIR 1927 Nag 369 (369). 

(’24) 11 AIR 1924 Nag 429 (430): 20 Nag LR 197. 

(’24) 11 AIR 1924 Nag 142 (143, 144). (Decision 
necessary to decide plaintiff’s claim.) 

(’03) 16 C P L R 42 (43, 44). 

(’20) 7 AIR 1920 Oudh 221 (222). (There must be 
conflict of interest.) 

(’34) 21 AIR 1934 Pat 270 (272). (Plaintiff and 
defendant in the latter suit were ranged as res¬ 
pondents in the previous appeal —Held barred by 
res judicata.) 

(’26) 13 AIR 1926 Pat 478 (480, 481) (DB). 

(’17) 4 AIR 1917 Pat 585 (586, 587) (DB). (Ex 
parte decree can operate as res judicata, but not 
decision on issue not necessary to be determined.) 

(’28 15 AIR 1928 Rang 315 (316) : 6 Rang 575. 

(’25 12 AIR 1925 Rang 228 (229) : 3 Rang 77. 

(’24 11 AIR 1924 RaDg 279 (281, 282) (DB). 

(’07) 1907 Upp Bur Rul Civ. Pro. 5. 

(’31) 18 AIR 1931 Sind 170 (177) : 25 Sind L R 
498 (DB). 

(’26) 13 AIR 1926 Sind 282 (283). (There must be 
conflict of interest.) 

[See also (’21) 8 AIR 1921 Cal 632 (632) (DB). 
(Co-defendants—Consent-decree — No conflict of 
interest between co-defendants—Decree is not res 


judicata.) 

(’20) 7 AIR 1920 Lab 54 (56). 

(’89) 2 C P L R 52 (53, 54)0 

3. (’42) 29 AIR 1942 Cal 92 (95) : ILR (1942) 1 
Cal 169 (DB). 

(’42) 29 AIR 1942Cal 1 (16, 17): ILR (1941) 2 Cal 
434 (DB). 

4. (’43) 30 AIR 1943 Mad 276 (277) (DB). (No res 
judicata as second condition not fulfilled.) 

(’40) 27 AIR 1940 Rang 136 (137). 

(’39) 26 AIR 1939 Mad 830 (833) (DB). 

(’29) 16 AIR 1929 Mad 638 (640) (DB). 

(’33) 20 AIR 1933 Rang 255 (257) (DB). 

(’35) 22 AIR 1935 P C 139 (142) : 14 Pat 611 : 62 
Ind App 224 lPC). 

*(’32) 19 AIR 1932 P C 161 (164, 165) : 59 Ind 
Apn 247 : 10 Rang 322 (PC). 

(’33) 20 AIR 1933 All 206 (208) : 55 All 250. 

(’32) 19 AIR 1932 All 643 (646) (DB). 

(’32) 19 AIR 1932 All 520 (522, 523) (DB). 

(’20) 7 AIR 1920 All 189 (190) (DB). 

(’20) 7 AIR 1920 All 30 (31) (DB). 

(’19) 6 AIR 1919 All 318 (320) (DB). 

(’13) 11 All L Jour 844 (848). 

(’ll) 10 Ind Cas 324 (325) (All). 

(’10) 7 Ind Cas 67 (67) (DB) (All). 

*(1900) 22 All 386 (390) (DB). 

(’96) 18 All 65 (67, 68). 

(’82) 4 All 92 (96, 97) (DB). 

(’14) 1 AIR 1914 Bom 134 (136): 38 Bom 438(DB). 
(’03) 5 Bom L It 97 (98) (DB). 

*(’87) 11 Bom 216 (220) (DB). 

(’07) 5 Cal L Jour 611 (628) : 36 Cal 193 (DB). 

(’83) 9 Cal 120 (124) (DB). 

(’81) 6 Cal 91 (93) (DB). 
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between them 6 or there is no necessity to decide such conflict for granting relief to the 


('67) 7 Suth W R 181 (182) (DB). 

(’38) ILR 1938 Lali 75 (78, 79) (DB). 

(’35) 22 AIR 1935 Lab 544 (545). (Person having 
same interest as plaintiff impleaded as defendant 
in prior suit — His interest hostile to other co¬ 
defendants—Decision operates as res judicata.) 
(’35) 22 AIR 1935 Lah 102 (103) (DB). (It is not a 
condition that the plea of the non-contesting co¬ 
defendant should not be identical with that of the 
plaintiff.) 

(’33) 20 AIR 1933 Lah 325 (326): 14 Lah 442 (DB). 
(’33) 20 AIR 1933 Lah 274 (277): 14 Lah 31 (DB). 
(’27) 14 AIR 1927 Lah 112 (112). 

(’25) 12 AIR 1925 Lah 434 (434). 

(’12) 1912 Pun L R No. 188, p. 596: 1912 Pun Re 
No. 103 (DB). 

(’36) 23 AIR 1936 Mad 252 (255). (Issue as to joint 
family nature of property decided between co¬ 
defendants in suit by another — In suit between 
co-defendants, issue as to jointness is res judicata.) 
(’35) 22 AIR 1935 Mad 821 (324). (Suit by co¬ 
mortgagee — Other co-mortgagee made defendant 
— Claim of co-mortgagee defendant adjudicated 
being necessary to grant plaintiff’s relief — Subse¬ 
quent suit by co-mortgagee defendant’s transferee 
for mortgage debt due to his transferor — Co¬ 
mortgagee plaintiff in prior suit made party — 
Decision in first suit operates as res judicata.) 
(’24) 11 AIR 1924 Mad 604 (605) (DB). ((1843) 3 
Hare 627 followed.) 

(’19) 6 AIR 1919 Mad 212 (215) (DB). 

(’13) 21 Ind Cas 15 (16) (DB) (Mad). 

(’ll) 11 Ind Cas 17 (17) (DB) (Mad). 

(’10) 5 Ind Cas 760 (760, 761) : 33 Mad 112 (DB). 
( 07) 30 Mad 447 (448, 449) (DB). 

(’06) 29 Mad 515 (517) (DB). 

(’94) 4 Mad L Jour 282 (283): 18 Mad 164. (Though 
the previous suit was tried ex parte thedecision in 
that suit will he res judicata as between the 
defendants.) 

(’92) 15 Mad 264 (265) (DB). 

(’92) 2 Mad L Jour 203 (206) (DB). 

(’91) 14 Mad 324 (327) (DB). 

(’24) 11 AIR 1924 Nag 142 (143, 144). 

(’26) 13 AIR 1926 Oudh 281 (287) : 29 Ouclh Cas 
336 (DB). 

(’37) 24 AIR 1937 Pat 27 (30). (Held, there was 
conflict of interest and titles between the co-defen¬ 
dants and res judicata operated.) 

(’33) 20 AIR 1933 Pat 146 (147). 

(’39) 26 AIR 1939 Pesh 1 (2). 

(’15) 2 AIR 1915 Low Bur 133 (133) : 8 Low 
Bur Rul 105. 

(’31) 18 AIR 1931 Sind 170 (177) : 25 Sind L R 
493 (DB). 

[See also (’29) 16 AIR 1929 All 814 (815) (DB). 
(’81) 9 Cal L Rep 365 (368) (DB).] 

[But see (’86) 12 Cal 580 (582) (FB). 

(’71) 16 Suth W R 128 (129) (DB). 

(’93) 6 C P L R 87 (89).] 

5. *(’39) 43 Cal W N 1214 (1217) (DB). (Joint 
decree passed against some of partners in respect 
of debt contracted by them — Defence that other 
partners are necessary parties negatived—Question 
if debt is partnership debt—Not res judicata.) 


(’39) 43 Cal W N 940 (942) (DB). (Decision in exe¬ 
cution held not res judicata between co-judgment- 
debtors where no controversy was raised between 
the co-judgment-debtors.) 

(’29) 16 AIR 1929 Mad 291 (292) (DB). 

(’28) 15 AIR 1928 Pat 603 (606) : 7 Pat 566 (DB). 
(’37) 1937 All L Jour 1141 (1149, 1150) (DB). 

(’27) 14 AIR 1927 All 365 (366). 

(’23) 10 AIR 1923 All 169 (170). 

(’14) 1 AIR 1914 All 398 (399) (DB). 

(’10) 6 Ind Cas 331 (333) (DB) (All). 

(’08) 30 All 394 (398, 399) (DB). 

(’86) 8 All 91 (94) (DB). 

(’81) 3 All 152 (156, 157) (FB). 

(’29) 117 Ind Cas 100 (102) (All), 
f (’21) 8 AIR 1921 Cal 632 (633) (DB). 

(’20) 7 AIR 1920 Cal 541 (541). (Ex parte decree 
against joint debtors does not operate as res 
judicata in contribution suit between them.) 

(’26) 96 Ind Cas 625 (627) (DB) (Cal). 

(’13) 18 Ind Cas 117 (118) (DB) (Cal). 

(’10) 7 Ind Cas 123 (124) (DB) (Cal). 

(’97) 24 Cal 330 (333) (DB). 

(’78) 2 Cal L Rep 406 (407) (DB). (Joint decree 
against A, B and C satisfied by A alone — Subse¬ 
quent suit by A against 13 and C for contribution 
not barred.) 

(’72) 17 Suth W R 191 (192) (DB). (Decision be. 
tween ryot and body of cosharers is not binding 
upon several cosharers inter se.) 

(’69) 12 Suth W R 524 (525) (DB). 

(1864) 1 Suth W R 287 (288) (DB). 
f (’21) 8 AIR 1921 Lah 47 (47) : 2 Lah 88 (DB). 
(Co-defendant not necessary party—No conflict of 
interest—Decision not res judicata.) 

(’21) 8 AIR 1921 Lah 25 (25) (DB). 

(’12) 1912 Pun LR No. 231, page 773. 

(’12) 1912 Pun L R No. 151, page 471 : 1912 Puu 
Re No. 42 (DB). 

(’05) 1905 Pun L R No. 102, page 411 : 1905 Pun 
Re No. 79. 

(’80) 1880 Pun Re No. 121 (FB). 
f (’39) 26 AIR 1939 Mad 228 (233) (SB). 

(’38) 25 AIR 1938 Mad 959 (960) (DB). 

(’32) 19 AIR 1932 Mad 298 (299) : 55 Mad 001 
(DB). 

(’24) 11 AIR 1924 Mad 711 (712). 

(’22) 9 AIR 1922 Mad 404 (405) (DB). 

(’18) 5 AIR 1918 Mad 564 (568) (DB). 

(’17)4 AIR 1917 Mad 997 (1006) (I)B). (Suit for 
redemption by puisne mortgagee against prior 
mortgagee — Mortgagor impleaded.) 
t (’38) 1938 Mad W N 224 (226) (DB). 

(’35) 22 AIR 1935 Mad 619 (651). 

(’25) 12 AIR 1925 Mad 917 (948). (Finding on 
question of title neither necessary nor embodied in 
decree is not res judicata.) 

(’24) 11 AIR 1924 Mud 858 (858) (DB). (Suit dis¬ 
missed — Findings in judgment as between co¬ 
defendants not embodied nor implied in decree are 
not res judicata nor appealable.) 

(’03) 26 Mad 337 (338) (DB). 

(’95) 18 Mad 374 (377) (DB). 

(’93) 16 Mad 61 (63) (FB). 
f (’37) 20 Nag L Jour 159 (163) (DB). 
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plaintiff 6 or the conflict has not been decided. 7 It is not, however, necessary that the 
issue between the co-defendants should have been the only ground on which the Court 
could have decided the suit. 8 Nor is it necessary that there should have been an active 
contest between the co-defendants. It is only necessary that there must have been a 
conflict of interest 0 and this conflict may exist notwithstanding that one of the concerned 
defendant-s did not contest at all. 10 But, where a defendant in a prior suit was ex parte 
and a co-defendant w’as added as a party later, it was held that as the former was not 
even aware of the claim of the other defendant, no question between the defendants could 
be said to have been heard and finally decided. 11 

The decision between the co-defendants can be on a point directly and substantially 
in issue between them either actually or constructively. Thus, in an interpleader suit 
the several defendants-claimants are deemed to be claiming adversely to each other. 
If one of them puts forward a right as against the others, the latter must contest it on 
all grounds which might and ought to have been raised by them, and if they do not 
do so, the point will be deemed to be constructively in issue between them and to be 
impliedly decided. 12 

The doctrine of res judicata must, however, be applied to co.defendants with 
great caution. 13 In a partition suit where there is a complete partition the rights of each 


(’24) 11 AIR 1924 Nag 429 (432): 20 Nag UR 197. 
(’34) 21 AIR 1934 Oudh 437 (439). 

(’28) 15 AIR 1928 Rang 315 (316) : 6 Rang 575. 

6. + (’43) 30 AIR 1943 Mad 276 (277) (DB). 

(’40) 27 AIR 1940Rang 136(137). (Decision in suit 
in which conflict of interest between co-defendants 
was not decided ns plaintiff’s 6uit wusdismissed for 
failure to establish title to suit land does not operate 
as res juxiicata .) 

(’40) 'll AIR 1940 Mad 187 (189) :ILR (1940) 
Mad 501 (FB). 

(’28) 15 AIR 1928 Mad 630 (632, 635) (DB). 

(’27) 14 AIR 1927 Rang 156 (156) (DB). (Plaintiff's 
ease dismissed—Issue between co-defendants need 
not be decided.) 

(’31) 18 AIR 1931 All 695 (698) (DB). (Suit by 
remote reversioner—Suit dismissed ns unsustain¬ 
able— Nearer reversioners as defendants—Finding 
adverse to them recorded.) 

(1900) 22 All 386 (390) (DB). 

(’96) 18 All 65 (68). 

t (’23) 10 AIR 1923 Bom 203 (205) : 17 Bom 534 

(DB)- 

(’15) 2 AIR 1915 Bom 222 (223): 10 Bom 210 
(216) (DB). 

(’03) 5 Bom L It 97(9 h)(DB). (Suit for redemption 
against mortgagee and bis sub-mortgagee—Decree 
—Subsequent suit for redemption of sub-mortgage 
barred.) 

(’98) *22 Bom 245 (250) (I)B). 

(’25) 12 AIR 1925 Cal 996 (1000) (DB). 

(’19) 6 AIR 1919 Cal 25G (257) (DB). 

(’01) 5 Cal W N 724 (725) (DB). 

(’38) 25 AIR 1938 Lnh 227 (232). 

(’29) 10 AIK 1929 Bah 294 (295). 

(-24) 11 AIR 1924 Mad 604 (605) (DB). 

(’22) 9 AIR 1922 Mad 452 (453) (SB). 

(’10) 6 Ind Cas 889 (889) (DB) (Mad). (Suit for 
partition dismissed — l’lea of self-ucquisition not 
raised — Plea not burred in subsequent suit.) 

(’30) 17 AIR 1930 Nag 3 (4) : 26 Nng L R 121. 


(’24) 11 AIR 1924 Nag 168 (169). 
t (’36) 1936 Oudh W N 982 (997, 998) (DB). 

(’31) 18 AIR 1931 Oudh 375 (376, 377) (DB). 

(’36) 23 AIR 1936 Rang 308 (310). 

(’29) 16 AIR 1929 Rang 162 (163) : 7 Rang 80. 
(’26) 13 AIR 1926 Rang 71 (72) (DB). 

(’26) 96 Ind Cos 625 (627) (DB) (Cal). (Point only 
incidentally raised.) 

7. (’41) 28 Am 1941 Pat 211 (212). (Suit against 
A and 3 on footing that A was principal and 3 
was surety — But question not really raised or 
decideil as between the two defendants — Not res 
judicata.) 

(’40) 27 AIR 1940 Rang 136 (137). 

(’29) 16 AIR 1929 Mad 291 (292) (DB). (Co-defen¬ 
dant withdrawing bis plea, hence no findinggiven.) 
(’27) 14 AIR 1927 Mad 50 (51) (DB). 

(’22) 9 AIR 1922 All 19 (21) : 44 All 334 (DB). 

(Co-defendant’s title not in issue nor determined.) 
(’10) 7 Ind Cas 892 (894) (DB) (Cal). 

(’ll) 1911 Pun Ij R No. 71, page 811. (Question 
of liability of the co-defendants in the previous suit 
left open by Court.) 
t (’23) 10 AIR 1923 Oudh 101 (102). 

(’99) 2 Oudh Cas 303 (306). (Suit for arrears of 
maintenance—Decreeagainst oneof the defendants 
—Liability of defendants inter sc not decided—Suit 
for contribution not barred.) 
t (’l(i) 3 AIR 1910 Pat 126 (129) (DB). 

8. (’25) 12 AIR 1925 All 54G (546, 547) : 47 All 
778 (DB). 

9. (’43) 30 AIR 1943 Cal 76 (85) : I L R (1942) 2 
Cal 299 (DB). 

10. (’35) 22 AIR 1935 Mad 81 (83). 

11. (’43) 30 AIR 1943 Cal 76 (84) : ILR (1942) 2 
Cal 299 (DB). 

(’38) 1938 Mad W N 224 (22C) (DB). 

12. (’28) 15 AIR 1928 Oudh 155 (179, 181). 

13. f (’43) 30 AIR 1943 Cal 76 (81) : I L R (1942) 

2 Cal 299 (DB). . 

(’25) 12 AIR 1925 Cal 431 (432): 51 Cal 997 (DB). 
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party are determined, not only against the plaintiff but as against all the co-defendants 
and such determination will, therefore, bar a subsequent suit between the co-defendants 
on the points decided. 14 But whether rights between co-defendants amongst themselves 
have, or have not, been determined in any particular case, depends on no hard and fast 
rule. It is necessary to bear in mind in each case the nature of the partition suit 
brought. 16 Where the partition is not a complete one but only the plaintiff is divided off, 
it will not be res judicata between the defendants inter se, as there could, in such a 
case, be no conflict of issues between them. 10 It has been held that a suit for partition 
stands on a different footing from an ordinary title suit or money suit and in a partition 
suit, a matter may become res judicata as between co-defendants even though its 
decision may not have been necessary to give relief to the plaintiff. 17 The reason is that 
every defendant in a partition suit is himself in the position of a plaintiff. 

In the case of a nominal or pro forma defendant there is really no conflict of 
interest between him and another defendant and so there can be no res judicata between 
them. 18 


47. Co-plaintiffs. — The same principles of res judicata applicable to 
co-defendants apply also to co-plaintiff’s inter se. Therefore, if there is a conflict of 
interest between them and it is necessary to decide that in order to give relief against the 
defendants and the matter is decided, then it will operate as res judicata between the 
co-plaintiffs. 1 Where there is no such conflict, 2 or it is not necessary to decide it for the 
purpose of granting relief against defendants, 3 or it is not decided either actually or 
constructively, 4 there can be no tjuestion of res judicata between them. 

48. “Parties under whom they or any of them claim.” — Tho whole 
policy of the Code is that if the proceeding originally instituted is right and proper, any 


(’17) 4 Allt 1017 Cal 679 (679) (DB). 

(’34) 21 AIR 1934 Oudh 437 (439). 

14. f (’26) 13 AIR 1926 Sind 282 (283, 285). 

(’10) 32 All 469 (475) (DB). 

(’30) 17 AIR 1930 All 287 (288) : 51 All 850 (DB). 
(’29) 16 AIR 1929 All 500 (501) (DB). 

(’01) 3 Bom L R 94 (97) (DB). 

(’78) 3 Cal 551 (552) (DB). 

(’25) 12 AIR 1925 Oudh 566 (566, 567). 

(’19) 6 AIR 1919 Oudh 105 (108) : 22 Oiulh Cas 
300 (305) (DB). 

15. (’29) 16 AIR 1929 Oudh 275 (277, 27S) : I 
Luck 713 (DB). 

+ (’26) 13 AIR 1926 Sind 282 (285). 

16. f (’23) 10 AIR 1923 Bom 203 (205) : 47 Bom 
534 (DB). 

(’25) 12 AIR 1925 All 246 (246) (DB). (Proceedings 
for partition of cosharer village — Rate of profits 
allowed to out-going cosharera is not res judicata 
as between parties continuing as coshnrers after 
partition.) 

t(’32) 19 AIR 1932 All 666 (668) : 54 All 712 
(DB). 

(’22) 9 AIR 1922 All 19 (21) : 44 All 331 (DB). 
(’86) 8 All 91 (94) (DB). 

17. (’41) 28 AIR 1941 Pat 83 (88, 89) : 19 Pat 
669 (DB). 

18. (’10) 6 Ind Cas 554 (559) (DB) (Cal). 

(’01) 25 Bom 74 (77) (DB). 

\ (’3G) 64 Cal L Jour 3 (5). 

(’35) 62 Cal 642 (652). 

(’19) 6 AIR 1919 Cal 596 (597). 


(’07) 5 Cal L Jour 653 (657) (DB). 

(’38) 25 AIR 1938 Lab 842 (846) (DB). 

(’21) 8 AIR 1921 Lab 47 (47, 48) : 2 Lab 88 (DB). 
+ (’14) 1 AIR 1914 Lah 161 (163) (DB). 

(’32) 19 AIR 1932 Mad 298 (301): 55 Mad 601 (DB). 
(’39) 26 AIR 1939 Pat 225 (228) (DB). (Suit by A 
and D against C—A dying — A's son D refusing 
to join the suit as plain till and, hence, made pro 
forma defendant—Decision in C'h favour not res 
judicata against D.) 

(’30) 17 AIR 1930 Put 355 (356) (DB). 

[See however f (’39) 26 AIR 1939 Mad 830(833) 
(DB). (It is clear that neither the fact that a 
defendant did not contest but supported the 
plaintiff's claim, nor the fact that he was merely 
joined ns pro forma defendant nor again the fact 
that the suit finally ended in a dismissal is a good 
reason for negativing a plea of res judicata be¬ 
tween co-defendants if they in fact occupied a 
position of conllict in the prior suit.)) 

Also see Note 12. 




1. (’25) 12 AIR 1925 Mad 615 (650). 

(’33) 20 AIR 1933 Lah 569 (570). 

2. (’21) 8 AIR 1921 Pat 218 (225) (1>B). 

('ll) 8 All L Jour 807 (809, 810). 

(’12) 14 Born I. R 854 (859). 

(’29) 122 Ind Cas 329 (329, 330) (Oudh) 

[But see (’38) 25 AIR 1938 Lah 571 (574) 1 

3. (’12) 14 Ind Cas 466 (467, 468) : 36 Bom 207 
(’33) 20 AIR 1933 Bom 287 (289) : 57 Bom 488. 

4. (’IS) 5 AIR 1918 Mad 1080 (1081). 
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decision obtained therein is binding on all persons on whom the right or interest may 
devolve. 1 A previous decision, therefore, is binding on all persons who claim under the 
parties to the decision, 2 whether they have notice of it or not. 3 The words “parties 
under whom they or any of them claim” are very wide but their meaning should be 
restricted so as to bind a person only in respect of the interest represented by the party 
in the former suit at the time of the suit, the ground of privity for purposes of res 
judicata being property and not personal relationship * "Parties under whom they or 
any of them claim” comprise two classes of persons — 

(1) parties actually claiming under a party to the previous suit, and 

( 2 ) parties who were represented by a party in the previous suit in respect of a 

public right or of a private right claimed in common for such person and 
others. See Explanation vi. 

It is necessary for the application of the rule of res judicata that the parties to 
the former suit under whom the parties in the subsequent suit claim, should have been 
ranged on opposite sides or, at least, have had conflicting interests . 6 Where the plaintiff 
and the defendant in the subsequent suit claim through the same person who was a party 
in the former suit, they cannot be said to claim under the parties to the previous 
litigation and the decision in that suit is, therefore, not res judicata . G Even though the 
defendant in the subsequent suit was a party to the prior suit, the decision in the prior 
suit will not be res judicata between the parties to the subsequent suit, when both of 
them claim through the other party to the former suit. 7 

49. Parties claiming under parties in previous suit. — A person is said to 
claim under another when he derives his title through the other by assignment or 
otherwise. 1 But his title must have arisen subsequently to the commencement of the 
first suit.- Thus, where a i»erson is adjudged an insolvent, any decision obtained against 


Note 48 

1. (’28> 15 AIR 1928 Mad 24G (248). 

(’26) 13 AIR 192G Nag 200 (201): 21 NagLR 159. 
(*22) 9 AIR 1922 All 19 (20) : 44 All 334. 

COG) 33 Cal 1001 (1009). 

2. (’27) 14 AIR 1927 All 39 (41) : 48 All 803. 

(’G9) 13 Moo Ind App 270 (275) (PC). 

(’ll) 33 All 752 (75G). 

(’32) 19 AIR 1932 Rom 15 (18). 

(*1G) 3 AIR 1910 Rom 273 (274) : 40 Rom GOG 
(612, G13). 

(’85) 9 Rom 198 (224,232) (FR). (Judgmentagainst 
one holder of service vatan lands is res judicata 
as regards a succeeding holder.) 

(’23) 10 AIR 1923 Cal 121 (130). (Plea taken and 
abandoned by ussignors cannot be taken by as¬ 
signees in subsequent proceedings.) 

(’21) 59 Ind Cas 808 (809) (Lali). 

(’15) 2 AIR 1915 Rah 92 (93). 

(’24) 11 AIR 1924 Mad 711 (712). 

(’09) 4 Mad I1CR 349 (352). 

(’IK) 5 AIR 1918 Pat 41 (46) : 4 Pat L Jour 213. 
[See also (’27) 14 AIR 1927 Mad 1081 (1082).] 

3. (’19) G AIR 1919 Cal 1G9 (170). 

4. (*10) 5 Ind Cas 732 (733) : 33 Mad 459. 

(’09) 1 Ind Cas 1091 (1092, 1093) (Mad). 

(’31) 18 AIR 1931 Nag 183 (183) : 27 Nag LR 
127. (Successive holders of a Jahgir.) 

<’37) 1937 Oudh W N 423 (427). 


[See also (’31) 18 AIR 1931 All 635 (G42): 54 All 
299 (FB).] 

5. (’87) 1887 All W N 246 (247). 

6. (’25) 12 AIR 1925 Oudh 164 (166). 

(’03) 30 Cal 55G (5G4) : 30 Ind App 71 (PC). 

7. (’32) 19 AIR 1932 Mad 198 (203) : 55 Mad 40. 

Note 49 

1. (’07) 29 All 1 (3). 

(’22) 9 AIR 1922 Pat G3 (67, G8) : 1 Pat 174. 

(’35) 22 AIR 1935 All 888 (889). (Decision against 
judgment-debtor—Creditor subsequently attaching 
property involved in that suit is bound by that de¬ 
cision.) 

[Sec also (’10) 7 Ind Cas 184 (185) (Mad).] 

2. (’28) 15 AIR 1928 Mad 635 (636). 

(’24) 11 AIR 1924 Nag 422 (423, 424). 

(’93) 15 All 108 (111). 

(’86) 8 All 324 (337, 338). 

(’16) 3 AIR 1916 Cal 673 (674). 

(’05) 32 Cal 357 (361). 

(’67) 7 Suth W R 103 (103). 

(’93) 1893 Pun Re No. 26. 

(’38) 25 AIR 1938 Mad 501 (502). (Title suit 
againat vendor and vendee—Decree holding that 
vendor had no title — Appeal by vendee implead¬ 
ing plaintiff alone — Vendor not party to appeal 
—Vendor not appealing—Effect—Finding against 
vendor not res judicata against vendee so as to 
bar his appeal—AIR 1937 Mad 228 reversed.) 
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him subsequently thereto will not bind the Official Receiver as his title arose previous to 
the decision. 3 Similarly, a purchaser, mortgagee, lessee or donee of a property is not 
bound by a decree obtained in a suit against the vendor, mortgagor, lessor or donor 
commenced after the date of the purchase, mortgage, lease or gift. 4 When the predecessor 
in the previous suit did not fill the same character as that in which the successor claims 
in the subsequent suit, it cannot be said that the latter is claiming under the predecessor. 5 

50. Hindu son, if claims through father. — A Hindu son gets his right to 
ancestral property by birth and does not claim through his father in respect of such 
right. 1 Much less can he be said to claim through the father where he actually claims as 
the heir of a third person. 2 But a suit brought against the Hindu father may bind the 
sons where the suit against the former was as representing his sons' interests also within 
the meaning of Explanation VI to S. ll. s Where, however, it is clearly proved that, as a 
fact, there was no representation of the plaintiff’s interests by his father in the previous 
suit, he will not, of course, be bound by the decision. 4 See also Note 61 . 


51. Co-heirs, if claim under each other—One heir does not claim under 
another and cannot be barred by res judicata by a decision against the former. 1 See 
also Note 63b. 

52. Co-owners, if claim under each other. — Nor does one co-owner claim 
under another co-owner. A judgment rendered against one co-owner does not, therefore, 
bar a suit against another co-owner. 1 


53. Co-tenants. — Ordinarily a decision against one tenant cannot operate as 
res judicata against co-tenants, who were not parties thereto. 1 In suits for rent under 
the Bengal Rent Act, 1869, where a registered tenant is sued for rent and a decree is 
obtained, the whole tenure is saleable under certain circumstances; in such cases, 
therefore, the other tenants will also be bound thereby. 2 In other cases the ordinary 


(’32) 19 AIR 1932 Mad 238 (239). 

(’25) 12 AIR 1925 Mad 358 (358). 

(’21) 8 AIR 1921 Mad 30 (36) : 44 Mad 232. 

(’15) 2 AIR 1915 Mad 502 (503). 

(’23) 73 Ind Cos 711 (713) (l’esh). 

(’16) 3 AIR 1916 Low Bur 102 (102). 

3. (’24) 11 AIR 1924 Mad 689 (691): 47 Mad 633. 

4. (’42) 29 AIR 1942 Pat 234 (236) (DB). 

(’33) 20 AIR 1933 Lab 66 (67). 

(’35) 22 AIR 1935 All 351 (353). 

(’35) 22 AIR 1935 Mad 414 (416). 

[See also (*32) 19 AIR 1932 Mad 238 (239).] 

5. (’94) 1894 Pun Re No. 51. 

(’32) 19 AIR 1932 Mad 198 (203, 204): 55 Mad 40. 

Note 50 

1. (’07) 29 All 1 (3). 

(’30) 17 AIR 1930 All 727 (729). 

(’93) 1893 All W N 168 (1G9). 

(’88) 10 All 411 (413). 

(’ll) 9 Ind Cas 300 (302): 1911 Pun ReNo.26(FB). 
(’31) 18 AIR 1931 Mad 550 (551). 

[See also (’16) 3 AIR 1916 Lab 15 (19) : 1916 
Pun Re No. 25.] 

2. (’78) l All 734 (743). 

3. (’30) 17 AIR 1930 Mad 257 (258). 

(’30) 17 AIR 1930 Mad 206 1208). 

C29) 16 AIR 1929 All 726 (730) : 51 All 932. 

(’29) 16 AIR 1929 Bom 213 (214) : 53 Bom 4 11. 
(’12) 15 Ind Cas 657 (658) (Cal). 

(’05) 1905 Pun Re No. 68. 


(’79) 1879 Pun Re No. 103. 

(’99) 22 Mad 461 (462, 463). 

(’89) 12 Mad 235 (237). 

(’32) 19 AIR 1932 Nag 90 (92). (Failure by joint 
Hindu father to take possible plea does not 
entitle son to plead that he was not properly 
represented.) 

(’18) 5 AIR 1918 Pat 73 (76) : 2 Pat L Jour 725. 

4. (’29) 16 AIR 1929 All 910 (911). (Suit dis¬ 
missed on ground that a person bad no right to 
continue suit cannot act as res judicata against 
his sons.) 

(’13) 11 All L Jour 36 (38). 

(’31) 18 AIR 1931 Mad 550 (551). (At the time 
of the decree against the father, the son was not 
bore.) 

[See also (’87) 1887 All W N 217 (217).] 

Note 51 

1. (’82) 1882 Pun Re No. 2. 

Note 52 

1. (’86) 13 Cal 352 (356) (I’ll). 

Note 53 

1. (’12) 16 Ind Cas 60s (701) (DB) (Mad). 

( 09) 1 Ind Cas 18 1 (185) (DB) (Cal). 

2. (’95) 22 Cal 364 (372) (1)B). 

(’99) 26 Cal 677 (690, 691) (SB). 

( 05) 32 Cal 1031 (1033) (DB). 

(’98) 25 Cal 396 (398) (DB). 

[See also (’06) 10 Cal W N 240 (241).] 


4 CPC. 15. 
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rale that only the right, title and interest of the judgment-debtor passes under the sale, 
■svill apply and the other tenants will not be bound by the decision in respect of their 
shares, 3 unless the tenant sued actually so represented his tenancy that the deoree should 
be regarded as a decree made in a suit against the tenant in his representative capacity. 4 

54. Transferor and transferee—In accordance with the principle noted in 
Note 49 above, a transferee will be a person claiming under the transferor within the 
meaning of s. 11 if his transfer is subsequent to the institution of the suit by or against 
the transferor 1 but not otherwise. 2 

55. Mortgagor and mortgagee. — A mortgagee is a transferee from the 
mortgagor of an interest in the property mortgaged, and therefore, in respect of the 
interest transferred, the same principles as have been mentioned in Notes 49 and 54 will 
apply. That is, the mortgagee will be bound by a decision against his mortgagor in 
respect of the mortgaged property, if the decision was in a suit which was instituted prior 
to the mortgage 1 but not otherwise. 2 

In respect of the proprietary title to the property mortgaged, the mortgagee is 
not a representative of the mortgagor and therefore a decision against the former in 
respect of such title is not res judicata against the latter. 3 

Where a mortgagee sues a stranger for possession on the ground that the 
mortgaged property belonged to the mortgagor, he is really suing in a representative 
character on behalf of the mortgagor also and the decision will therefore operate as a 
bar in a subsequent suit by the mortgagor for redemption in which the stranger is also a 
party and tries to raise the same plea against the mortgagor. 4 

A mortgagor cannot be said to be claiming under his co-mortgagor. 6 But the 
Oudh Judicial Commissioner’s Court has held that a suit for redemption by a co-mortgagor 

3. (’09) 1 Ind Cas 184 (185) (DB) (Cal)! ~ Note 55 

(’09) 1 Ind Cas 539 (542) (DB) (Cal). 

4. (’21) 8 AIR 1921 Cal 584 (590) (DB). 

Note 54 

1. (’1G) 3 AIR 191G Low Bur 102 (102). 

(’26) 13 AIR 192G Nag 200 (201): 21 Nag LR 159. 

(Case of execution by assignee of a decree.) 

(’87) 15 Ind App 97 (99) : 15 Cal 756 (PC). 

(’84) 6 All 506 (509) (DB). 

(’03) 27 Bom 266 (271) (DB). 

(’01) 28 Cal 23 (26) (DB). 

(’88) 15 Cal 94 (99, 100) (DB). 

(’86) 12 Cal 299 (301, 302) (DB). (Alienee pendente 

lite.) 

(’39) 26 AIR 1939 Mad 94 (95). (Prior suit by 
Court of Wards in charge of estate — Subsequent 
suit by purchaser of estate.) 

+ (’25) 12 AIR 1925 Nag 132 (134) : 22 Nag L R 
110. (Alienee after preliminary but before final 
decree.) 

+ (’21) 59 Ind Cas 808 (809) (DB) (Lab). 

2. f (’25) 12 AIR 1925 Mad 358 (358). 

(’93) 15 All 108 (111, 112) (DB). 

(’24) 11 AIR 1924 All 474 (475, 476) (DB). 
t (’8G) 8 All 324 (335, 336, 338) (DB). 

(’ll) 35 Bom 297 (300) (DB). 

(’98) 22 Bom 939 (943, 944) (DB). 

(’05) 1 Cal L Jour 337 (345) (DB). 

(*93) 1893 Pun Re No. 26. 

(’16) 3 AIR 1916 Nug 78 (79) : 13 Nag L R 19. 

(’16) 3 AIR 1916 Low Bur 102 (102). 


1. f (’14) 1 AIR 1914 All 386 (388). 

(’12) 13 Ind Cas 641 (641, 642) (All). 

(’10) 6 Ind Cas 764 (765) : 34 Mad 115 (DB). 

[See also (’72) 18 Suth W R 206 (207). 

(’31) 18 AIR 1931 Mad 542 (547, 548) (DB).] 

2. (’40) 27 AIR 1940 Nag 382 (383). (Suit agaiDSt 
the mortgagor instituted after he had mortgaged 
the property to another —Held mortgagee not 
bound by the decision in that suit.) 

(’10) 32 All 119 (123) (DB). 
t (’86) 8 All 324 (335, 338) (DB). 

(’36) 22 AIR 1935 All 351 (353). (Decision against 
transferee from mortgagor after mortgage is not res 
judicata against mortgagee.) 

(’16) 3 AIR 1916 Bom 204 (205) : 40 Bom 679 
(684, 686) (DB). 

(’95) 22 Cal 364 (371, 372) (DB). 

(’79) 4 Cal 692 (696) (DB). 

(’69) 12 Suth W R 362 (363) (DB). 

(’35) 22 AIR 1935 Mad 414 (416). 

(’26) 13 AIR 1926 Oudh 1 (2) : 1 Luck 25 (DB). 

3. (’18) 5 AIR 1918 Oudh 176 (180). 

(’01) 4 Oudh Cas 100 (103) (DB). 

(’24) L R 5 Oudh (Rev) 118 (118). 

4. (’24) 11 AIR 1924 Bom 299 (299, 300) (DB). 

5. (’04) 32 Ind App 229 (241, 242) : 28 All 1 : 9 
Oudh Cas 7 (PC). 

(’18) 5 AIR 1918 Oudb 25 (27). 
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must be deemed to be one brought in a representative capacity on behalf of all the 
mortgagors and that, in that view, the decision will bind them all. 6 


56. Judgment-debtor, decree-holder and auction-purchaser. _ An 

auction-purchaser in execution of a money decree purchases only the right, title and 
interest of the judgment-debtor and therefore claims under him and will, therefore, be 
bound by a previous decision against him in respect of such property. 1 An auction- 
purchaser in execution of a mortgage decree not only purchases the right, title and 
interest of the judgment-debtor, namely his equity of redemption, but also the mortgagee 
interest which was vested in the decree-holder, (see o. 34, R. 5, Note 19.) He thus 
purchases the whole property which had vested in the mortgagor and mortgagee together. 
He therefore represents both the mortgagor and the mortgagee in respect of their respective 
interests. 2 Whether, in any particular case, he represents the mortgagor or the mortgagee 
depends upon the particular interest that is in question in the litigation. 

The auction-purchaser in execution of a decree on a mortgage is a purchaser of 
rights as on the date of the mortgage and will not be affected by a decision in a suit 
subsequent to the mortgage, though the auction-purchase itself may be subsequent to the 
suit. 3 A purchaser in execution of a puisne mortgagee's decree against the mortgagor and 
his sons who has purchased subject to a first mortgage, i3 not debarred in a suit by the 
first mortgagee on his mortgage from challenging the validity of the first mortgage as the 
sons themselves could have done, if the validity of that mortgage was not in question in 
the former suit. 4 It has been held in some cases 5 that even in the case of an auction sale 
in execution of a money decree, the auction-purchaser is a representative of a decree- 
holder in respect of his right to sell the properties of the judgment-debtor in execution of 
his decree. It is submitted that this view i3 wrong. A right to sell the judgment-debtor's 
properties in execution of a money decree is not an interest in property which alone is a 

ground of privity for the purposes of res judicata .° See Note 19 on section 47 for a 
fuller discussion. 


In a revenue sale what is sold is not the right, title and interest of the defaulting 
proprietor but the zvhole property free from incumbrances. The auction-purchaser, in 
such a case, claims paramount title and not through the defaulting proprietor and is 

therefore not barred by res judicata by a previous decision against the defaulting 
proprietor. 7 


A files a suit against B to establish his title to certain property. The suit is 
dismissed on the ground that the property belongs to B. c thereafter attaches the 


6. (’25) 12 AIR 1925 Oudh G9G (697) : 28 Oudh 
Cas 212 (DB). 

Note 56 

1. (’22)9 AIR 1922 Pat G3 (64,67,68):1 Patl74(DB). 

(’97) 24 Cal 62 (74) (FB). 

(’35) 22 AIR 1935 All 888 (889) (DB). (Property 
alleged as belonging to It attached by S in execu¬ 
tion of decree against II — Suit by US that it did 
did not belong to Jiand that he wasabsolute owner 

— It and S impleaded and suit decreed — Subse¬ 
quent attachment of same property by B, another 

creditor of II and purchase of property by N _ 

Declaratory suit by RS —Decree in original suit is 
binding on B and N and as such they cannot call 
upon RS to prove his title again.) 

(’04) 26 All 447 (460, 464) (FB). 

(’95) 22 Cal 909 (919) : 22 Ind App 129 (PC). 

(’33) 20 AIR 1933 Lah 171 (172). 


(’22) 9 AIR 1922 Nag 81 (82). 

+ (’11) 14 Oudh Cas 89 (94). 

(’26) 13 AIR 1926 Pat 478 (479) (DB). 

[See also (’28) 15 AIR 1928 Pat 108 (109). 
(Auction-purchaser not a representative of decree- 
holder.)] 

2. (’29) 16 AIR 1929 Rang 183 (183). 

3. (’22) 9 AIR 1922 Mad 390 (390) (DB). 

(’10) 8 Ind Cas 846 (847, 848) (Mad). 

4. (’28) 15 AIR 1928 Mad 557 (558). 

5. (’95) 18 Mad 13 (18) (DB). 

See also cases cited under Note 19 on S. 47. 

6. See Note 48. 

7 (’04) 8 Cal W N G7G (G80) (DB) 

(’05) 9 Cal W N 383 (385, 386) (DB). 

(’20) 7 AIR 1920 Cal 420 (421) (DB) 

(’12) 15 Ind Cas 869 (870) (DB) (Cal). 
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property in execution of a decree obtained by him against B. A prefers a claim under 
o. 21, R. 58 and on its dismissal sues under o. 21, R. 63. making B and C both defendants. 
It has been held by the High Court of Rangoon that C, the decree-holder, must be held 
to claim under B and that therefore the previous decision in A’s suit would operate as 
res judicata in the latter suit in favour of c also. 8 See also the following decisions of 
the High Courts of Allahabad 9 and Calcutta 10 which proceed on the view that an 
attaching creditor of A is a person claiming under him, in regard to whom a decision 
passed in favour of or against A would operate as res judicata. The Oudh Chief Court 
has also held that a creditor asserting the title of his debtor claims under him and is bound 
by a decision against the debtor. 11 In the undermentioned decision, 12 however, of the 
Madras High Court, a contrary view was expressed. But the 'judgment-debtor does not 
claim under the decree-holder. Thus, where c, a decree-holder, sues A, the claimant 
under o. 21, R. 63 to establish the title of B, the judgment-debtor, to certain properties 
and the suit is dismissed, the decision will not operate as res judicata in a subsequent 
suit by B against A on the strength of his title. 13 

The Bombay High Court has, in the undermentioned case, 14 held that an auction- 
purchaser is the representative of neither the judgment-creditor nor the judgment-debtor. 
It is submitted that the view cannot bo supported on principle. 13 


57. Lessor and lessee. — The lessor cannot bo said to claim from the lessee 
and is not bound by the litigation against the lessee. 1 Nor can a lessee be said to claim 
under the lessor for the purposes of s. ll, unless his title as lessee arises subsequent to 
the previous litigation which is alleged to operate as bar. 2 A successor of a landholder 
to whom a special privilege is given under s. 26 cl. (3) of the Madras Estates Land Act, 
1903, namely, the right to enhance a low rent agreed to by the predecessor is, in respee 
of the right of enhancement, not a person “claiming under*’ the landholder. 3 Similar y, 


t ( 07) 34 Cal 868 (871) (DB). 

(•86) 12 Cal 82 (90, 91) (DB). 

8. (’34) 21 AIR 1934 Rang 206 (207). 

9. (*39) 26 AIR 1939 All 202 (203). 

(•36) 23 AIR 1936 All 722 (723). 

10. (’42) 29 A I R 1942 Cal 92 (95) : ILR (1942) 1 
Cal 169 (DB). (Authority of AIR 1928 Cal 130: 55 
Cal 448 held to be shaken by AIR 1931 P C 
114 : 53 All 103 : 58 Ind App 158 (PC).) 

11. (’42) 29 A I It 1942 Oudli 327 (330) (DB). 
(Declaratory decree against representatives of de¬ 
ceased debtor that certain property does not belong 
to estate of deceased —Decree is res judicata 
against creditors of estate asserting io administra¬ 
tion suit, that such property forms part of the 

estate.) 4 , . . 

12. (’42) 29 AIR 19 42 Mad 128 ( 129 ). (In this case 

the previous decision was given in claim proceed¬ 
ings regarding the same property—The judgment 
creditor was different from the present judgment 
creditor — The claim proceedings resulted in the 
objection to attachment being dismissed — It was 
hold that it could not be contended that this 
was a decision in favour of the judgment-debtor of 
which the subsequent attaching creditor could avail 
himself.) 

13. (’90) 1890 All W N 177 (177). 

(’87) 11 Bom 114 (119) (DB). 

(-28) 15 AIR 1928 Cal 130 (134): 55 Cal 448 (DB). 

14. (’ 11 ) 35 Bom 275 (277) (1>B). 

15. (’95) 22 Cal 909 (919) : 22 Ind App 129 (L G). 


Note 57 

1. (’82) 11 Cal L Rep 122 (124). 

+ ('24) 11 AIR 1924 Mad 576 (576, 577). 

(’27) 14 AIR 1927 Bom 270 (272) (DB). 

(’85) 11 Cal 562 (566) (DB). 

(’75) 24 Suth W R 128 (129) (DB). 

’21) 8 AIR 1921 Mad 306 (308): 44 Mad 514 (DB). 

(’35) 22 AIR 1935 Nag 61 (62): 31 Nag L R 16o. 

(Decision against Municipality in former suit which 

was a sort of lessee from Government — Govern¬ 
ment not bound by decision.) 

(•35) 22 AIR 1935 Oudh 394 (398) : 11 £uck 209. 

1 (See also (’42) 29 AIR 1942 Oudh 301 (303). (Sub¬ 
sequent mortgagee obtaining decree for rent in 
revenue Court against tenant of prior mortgagee 
in possession—Prior mortgagee not impleaded — 
Tenant always paying rent to prior mortgagee 
Rent decree does not affect rights of prior mo¬ 
an gee — Prior mortgagee can sue for declaration 
in Civil Court that he was mortgagee inpossessioi 
and not tenant of subsequent mortgagee.)] 

2. (’24) 11 AIR 1924 Mad 576 (577). 

(*19) C AIR 1919 Cal 782 (785) (SB . 

(’21) 8 AIR 1921 Mad 708 (™®H D _ B b , . 

(But see (’37) 24 AIR 1937 Mad 544 (*46• (£ 
lessee is bound by a judgment given against h.s 
lessor in the absence of any fraud or collusion on 
his part — The decision proceeds on the ground 
that the lessee holds the property subordinate* 

to the landlord.)] . 

3. (’18) 5 AIR 1918 Mad 312 (313, 314) (DB). 


9 


RES JUDICATA l*S 11 N 58 J 229 

a transferee from a licensor who is not bound by the license under s. 59 of the Easements 
Act is also not bound by a previous decision in a suit by the licensor against the licensee. 4 5 
Similarly, where in a former suit between the landlord and the tenant, the heirs of the 
grantee of the tenancy set up a remission of rent, and the question was decided in favour 
of the heirs, and, subsequently, the heirs transferred the tenure and transferees against 
whom the landlord brought a suit for rent raised the same question of remission of rent, 
it was held that the former suit did not operate as res judicata inasmuch as the 
transferees were only of the tenure and not of the exemptions from rent in which case 
alone they could be said to claim under the heirs for the purposes of S. 11. 6 

58. Miscellaneous. — Where an inam was granted to A and his male 
descendants in perpetuity , the successors to the inam are representatives of the prior 
holders for the purposes of s. 11. Each succession of a male heir does not involve a 
re-grant by the Government. 1 

An Official Assignee acting on behalf of creditors cannot be said to bo 
representing the insolvent where the Official Assignee is not litigating under the same 
title as the insolvent debtor. Therefore, in such a case, a decision against the insolvent 
in a previous proceeding is not binding on the Official Assignee acting on behalf of the 
creditors in the subsequent proceeding. 2 In the undermentioned case 3 it was held that 
the Official Assignee does not represent the creditors for all purposes and that a decision 
of the Insolvency Court holding that a certain person is not a partner of the insolvent 
firm, though binding on the Official Assignee would not operate as res judicata against a 
creditor of the firm. 

A pre-emptor stands in the shoes of the vendee, and so a decision in a suit between 
the original vendor and the vendee relating to the pre-empted properties cannot be 
challenged in a subsequent suit between the original vendor and the pre-emptor. 4 

A decree for foreclosure obtained against a life estate holder without impleading 
the remainderman is not binding on the remainderman. 6 

59. Persons represented in prior suits — Representative suits — 
Explanation VI. — Explanation VI of the section extends the meaning of the words 
‘‘under whom they or any of them claim” by enacting that where persons litigate bona 
fide in respect of a public right or of a private right claimed in common for themselves 
and others, all persons interested in such right shall be deemed to claim under persons 
so litigating. This explanation is not confined to cases covered by o. 1 It. 8, but extends 
to include any litigation in -which, apart from that rule altogether, parties are entitled to 
represent interested persons other than themselves. 1 In order that a suit might be a 


4. (’30) 17 AIR 1930 Oudh 203 (204) (DI3). 

5. ('08) 7 Cal L Jour 202 (207) (D13). 

Note 58 

1. (’25) 12 AIR 1925 P C 184 (187): 52 Cal 971 : 
21 Nag L K 117 : 52 Ind App 294 (PC). 

(’89) 12 Mad 235 (237). (Decree in a auit by a 
karnam as such binds bis successor in respect of 
land held on service tenure.) 

2. (’25) 12 AIR 1925 Mad 688 (688). 

[See however ('42) 29 AIR 1942 Oudh 327 (330 
(DB). (In this case it was held that a decision 
between a debtor and a third person may be bind¬ 
ing as res judicata on the creditors of the debtor 


—In this case the oreditor was an ofliciul liquida¬ 
tor of a company.)] 

3. (’40) 27 AIR 1940 Cal 225 (226). 

4. ('33) 20 AIR 1933 Lah 529 (530). 

5. ('31) 18 AIR 1931 Oudh 358 (362) : 6 Luck 715 
(DB). 

Note 59 

1. (’33) 20 AIR 1933 PC 183 (189): 56 Mad 657 : 
60 Iud App 278 (PC). (A 1 R 1928 Mad 77 : 51 
Mad 128 (FB) overruled.) 

(’37) 24 AIR 1937 Bom 238 (240) : I L R (1937) 
Bom 326. 

(’37) 24 AIR 1937 Lah 70 (71). 

[See (’31) 18 AIR 1931 Lah 161 (162) : 12 Lah 
497 (DB).] 
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representative one under this explanation, it is essential that_ 

, (!) the party litigating must do so in respect of a public right or of a private 

right claimed in common for himself and others , and 

( 2 ) the litigation must be conducted bona fide in respect of such right. 2 

Where these conditions are satisfied, then a decision in such litigation will bind 
all persons interested in the right litigated. 3 

The onus of proving the want of bona fides in respect of the previous litigation 
is on the party seeking to avoid the prior decisions. 4 Proof of negligence is not sufficient 
to establish such want of bona fidesf 

The words “public right” have been added in Explanation VI in view of the new 
S. 91 and to prevent multiplicity of litigation in respect of public rights. 6 As regards 
private rights, there must be a community of interest between the parties such as is 
referred to in o. 1, R. 8 of the Code. 7 In other words, they must claim under a common 
title? But, in the case of a public right, such a right necessarily implies that it is claimed 
by the plaintiff in common with others and the expression in Explanation VI “claimed 
in common for themselves and others” would be superfluous in the case of such a right 
and cannot apply to it. 0 Where it does not appear that all the persons intended to be 


2. (’23) 10 AIR 1923 All 338 (339, 3 40). 

(’95) 18 Mad 1G4 (1G7). 

(’33) 20 AIR 1933 P C 183 (190) : 5G Mad 657 : 
GO Ind App 278 (PC). 

(’35) 22 AIR 1935 Lah 505 (507). (Suit for decla¬ 
ration of title and possession by one of collaterals 
for himself and excluding title of others—Decision 
iu it does not operate as res judicata in suit by 
another, hut is of evidentiary value.) 

(’35) 22 AIR 1935 Lah 391 (395): 17 Lah 20 (DB). 

(’28) 15 AIR 1928 Mad 263 (271) (DB). (Fraudu¬ 
lent withdrawal—No res judicata.) 

('27) 14 AIR 1927 Mad 6-45 (G47). (The word 
"bona fide" in Expl. VI can only apply to a 
litigation where every attempt is made to bring all 
the persons interested before the Court.) 

3. <’42) 29 AIR 1942 Cal 1 (18, 19) : ILR (1941) 
2 Cal 434 (DB). (A and D both claiming to be 
persons interested in the wakf character of the 
property in suit, not on their own behalf but on 
behalf of their co-religionists for the benefit of 
whose religion the dedication had been made — 
Held both were litigating in a representative capa¬ 
city for the purpose of ensuring that the dedicated 
property should be utilized for promoting the 
object of the dedication.) 

(’241 11 AIR 1924 All 178 (180) : 16 All 110 
(DB). (Dispute between trustees of a mosque and 
municipality decided against the former — They 
cannot in a subsequent suit by the public set up 
their rights to it.) 

(17) 4 AIR 1917 Pat 123 (123, 12 4) (DB). 

(’29) 10 AIR 1929 All 775 (77G) : 52 All 71 (DB). 

(’23) 10 AIR 1923 All 338 (339). (Decision in suit 
instituted in the interest of the estate binds persons 
inheriting afterwards.) 

(’3G) 23 AIR 1930 Lah 13 (11) (DB). (Public or 
private right claimed in common with others — 
Person may litigate bona fide and hind by S. 11. 
C. P. C., others interested, by findings, though 
others not named.) 


(T9) 6 AIR 1919 Lah 172 (173). (Suit on behalf of 
Mahomedan community.) 

(T4) 1 AIR 1914 Lah 133 (135) (DB). 

(T4) 1 AIR 1914 All 441 (442) : 36 All 424 (DB). 
(’27) 14 AIR 1927 Mad 1088 (1089) (DB). 
f (’20) 7 AIR 1920 Mad 568 (572, 573): 43 Mad 487 
(DB). (Suit for kattubadi against agraharamdars.) 
(’31) 13 AIR 1931 Nag 183 (183, 184) : 27 Nag 
L R 127. (Jagirdar—Decree against.) 

(’.28) 15 AlR1928 0udb 155 (182). (Decision against 
adoptive mother to the effect that she possessed no 
authority to adopt binding upon the adopted son.) 
(’01) 4 Oudh Cas 100 (104) (DB). 

(’34) 21 AIR 1934 Pat 350 (351). 

[See also (’33)20 AIR 1933 Lah 325 (326): 14 
Lah 442. (Explanation VI applies to persons who 
are not actual parties.)) 

4. (’42) 29 AIR 1942 Cal 1 (19): ILR (1941) 2Cul 
434 (DB). 

(’37) 24 AIR 1937 PCI (4): ILR (1937) Mad 263: 

64 Ind App 17 (PC). 

(’38) 25 AIR 1938 Lah 499 (501). 

5. (’37) 24 AIR 1937 PC 1 (4): I L R (1937) Mad 
263 : 6 4 Ind App 17 (PC). 

6 . (T8) 5 AIR 1918 Mad 166 (167) (DB). 

(•33) 20 AIR 1933 P C 183 (189) : 56 Mad 657 : 
60 Ind App 278 (PC). 

7. (’03) 16 C P L R 161 (162). 

(’ll) 9 Ind Cas 819 (820, 821) : 33 All 493 (FB). 
C81) 6 Cal 31 (33) (DB). 

(1900) 23 Mad 28 (32). 

(’23) 10 AIR 1923 Oudb 185 (199) : 26 Oudb Cas 
133 (DB). 

8 . (’88) 10 All 411 (412) (DB). 
t (’81) 6 Cal 49 (54). 

(•35) 22 AIR 1935 Oudh 62 (67) : 10 Luck 143 
(DB). (Person claiming in former suit whole estate 
for himself and asserting his exclusive title He 
cannot be said to be representing interests of others.) 

9. (’37)24 AIR 1937 Lah 425(428): ILR (1937) Lah 
629 (DB). (On appeal from AIR 1937 Lah 70.) 


RES JUDICATA 


[SUN 59a I 281 


represented are necessarily interested in obtaining the relief sought, a suit is not a 
representative one. 10 Nor will the explanation apply where the plaintiff claims a right 
for himself, though the right may be common to others also. 11 Thus, where A sues B, 
a decree.holder, that his property is not liable to attachment in execution of B’s decree, 
B cannot be deemed to represent other persons holding other decrees against A and 
seeking to sell the property. 12 

Whether a plaintiff, in a particular case, sues in a representative character or 
a defendant is sued or defends in a representative character, depends upon the facts of 
that case. It also depends upon the substance and not the form of pleadings. Thus, it 
is not necessary that the cause title of the suit or pleading should make it plain that 
the suit is one r in a representative capacity. 13 As examples of suits of a representative 
character may be mentioned, suits under Ss. 91 and 92 of the Code, suits under o. l R. 8, 
suits by or against the manager of a joint Hindu family, suits by or against a trustee or 
administrator and suits referred to in Notes GO to G7 below. A suit for partition by a 
member of a joint Hindu family wherein all matters in dispute between the members of 
the family are decided, is a suit brought by the plaintiff in a representative capacity. 14 
The explanation is not confined in its applicability to the right of a joint Hindu family 
or of a Malabar Tamvad or of joint trusteeship. 15 

A decision against a community is not res judicata against some members who 
stand in the second suit in a special capacity other than the capacity of a communal 
member, inasmuch as the latter claim is not under the same common title.™ 


59a. Suits under O. 1 R. 8 and Section 91, Civil Procedure Code. — 

For fuller notes, see Note 59. Also see o. l R. 8 Note 21 . 

Where a suit to which the provisions of O. 1 R. 8 apply, is conducted without 

complying with any of the conditions imposed by that Rule, it has recently been held by 

the Privy Council that the benefit of Explanation VI to this section cannot be extended 


to a decree in such a suit even though the 

10. (’05) 28 Mad 457 (463) (FB). (Quoting Daniell's 
Chancery Practice.) 

(•82) 1882 Pun Re No. 111. 

11. (’42) 29 AIR 1942 Oudh 199 (200) (DB). (The 
general principle is that one person will not repre¬ 
sent others in litigation unless it is expressly stated 
that he is litigating in a representative capacity 
and that provisions of R. 8 of O. 1, C. P. C., are 
observed.) 

(’07) 30 Mad 185 (190) : 34 Ind App 93 (PC), 
f (’27) 14 AIR 1927 Mad G45 (647). 

(’75) 1 Bom H C R 141 (143). 

(’69) 12 Suth W R 117 (118) (DB). 

(’35) 22 AIR 1935 Lah 537 (538) (DB). (Explana¬ 
tion VI applies only to those suits which are 
instituted in a representative capacity.) 

(’33) 20 AIR 1933 Nag 169 (170, 171):29 Nag L R 
246. 

[See also (’37) 24 AIR 1937 Lull 425 (427):ILR 
(1937) Lah 629 (DB).] 

12. (’42) 29 AIR 1942 Mad 128 (129). (A suit to 
set aside an adverse claim order may in certain 
circumstances be in essence a suit under S. 53, 
T. P. Act, but when one creditor merely resists a 
claim by a claimant his resistance in those sum¬ 
mary proceedings cannot bo deemed to be on behalf 
of all the creditors. 18 All 413 followed—Hence an 


litigation might have been bona fide. 1 See 

adjudication as between onecreditor and the claim¬ 
ant cannot be res judicata as between another 
creditor and the same claimant.) 

(’96) 18 All 413 (413) (DB). 

13. (’28) 15 AIR 1928 Mad 445 (446) (DB). 

Also see O. 7 R. 4, Note 14. 

14. (’25) 12 AIR 1925 Oudh 566 (56G, 567). 

15. (’17) 4 AIR 1917 Mad 457 (459) (DB). 

16. (’10) 6 Ind Cas 229 (230) : 33 Mad 483 (DB). 

Note 59a 

1. t (’33) 20 AIR 1933 P C 183 (I90):56 Mad 657: 
60 Ind App 278 (PC). 

(*36) 23 AIR 1936 P C 147 (149) (PC). (Case from 
Gold Coast Colony—An action by or on behalf of 
a family may result in res judicata, but such an 
action, if it is to bind absent or future members of 
the family, must be so constituted according to the 
local rules of procedure or by a representation 
order or in some other way that all such members 
can be regarded us represented before the Court.) 

(’37) 24 AIR 1937 All 2 h 9 (289). (A I It 1933 I» C 
183: 56 Mad 657:60 Ind App 278 (PC) followed ) 

(’97) 24 Cal 385 (389) (DB). 

(’37) 24 AIR 1937 Lah 425 (426):ILR (1937) Lah 
629 (DB). (A decision in a representative suit 
binds all persons other than the plaintiffsexpressly 
named in the plaint only when, (a) if the suit 
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also the decisions below 2 which have followed this view. Their Lordships have, however, 
observed “ that they would not exclude the possibility of a decree being within the 
benefit of the explanation where the litigation having been bona fide , the omission to 
comply with the conditions of the Rule has been inadvertent and no injury has been 
sustained by the plaintiff in the second suit. But it is, their Lordships think, imperative 
to have it recognized that the burden upon a defendant seeking a ruling to that effect is 
heavy indeed.” Accordingly, it has been held that the test in such cases is whether the 
previous litigation was bona fide and whether any injury had resulted to the plaintiffs 
in the second suit on account of the omission (in the former suit) to comply with the 
requirements of O. 1 R. 8.'* 

On the same principle, where a suit is brought by any member of the public, 
without the sanction of the Advocate-General, in respect of a public nuisance in a case in 
which no special damage has been caused, the decree in that suit will not bind the other 
members of the public. 4 


60. Suits by or against shebaits and trustees. — A trustee suing or being 
sued as a trustee must be taken as suing or being sued on behalf of himself and on 
behalf of the whole body of persons interested in the subject-matter of the trust. 1 Where 
a person sues as a trustee of a certain institution, the decision in such a suit will operate 
as res judicata in any subsequent suit, on behalf of the institution, notwithstanding that 
the person suing as trustee in the former suit occupied a representative position in regard 
to another institution also. 2 But where a shebait of an idol sues or issued as representing 
the idol and a decree is obtained by or against him, it is binding upon the succeeding 
shebaits not by virtue of Explanation VI but by reason of the fact that the shebaits with 
their predecessors and successors form one continuous representation of the idol which 
is the party, and that consequently the subsequent suit is between the same parties. _n 


relutes to a private right the formalities as laid 
down in O. 1 R. 8, C. P. C., are observed, and 
(b) if the suit relates to a public right the for¬ 
malities laid down in S. 91, C. I*. C., are observed.) 
(’85) 8 Mad 196 (199) (Dli). 

(Sec also (’38) 25 AIR 1938 All 523 (524) (DB). 
(19) 6 AIR 1919 Pat 230 (231).] 

The following cases are no longer good law in 
view of the above Privy Council case : 

(’32) 19 AIR 1932 Cal 271 (27l):59 Cal 036 (DB). 
(’28) 15 AIR 1928 Mad 77 (87, 88, 89) : 51 Mad 
128 (FB). 

(’21) 11 AIR 1921 Mad 88 (89) (DB). 

2. (’37) 24 AIR 1937 Lah 125 (127) : 1LR (1937) 
Lab 029 (DB). 

(’30) 23 AIR 193C Ball 965 (967). 

3. (’38) 25 AIR 1938 Lah 369 (390) (FB). 

(’36) 23 AIR 1936 Lah 965 (967). 

(’36) 23 AIR 1936 Lah 13 (14, 15) (DB). (Previous 
suit bona fide and no injury caused to plaintiffs 
in next suit by omission to comply with O. 1, 
R. 8_Next suit held barred.) 

4. *(’33) 20 AIR 1933 P C 183 (190) : 56 Mad 

657 : 60 Ind App 278 (P C). „ t 

(>37) 24 AIR 1937 Lah 125 (427):ILR (1937) Lah 
629 (DB). (On appeal from AIR 1937 Lab 70.) 

Note 60 

1 . (’24) 11 AIR 1921 Mad 88 (89, 90) (DB). 

(*32) 19 AIR 1932 All 603 (605) (DB). 

| (>24) 11 AIR 1924 All 504 (506) : 46 All 651 
(DB). 


(’14) 1 AIR 1914 All 441 (442) : 36 All 424 (DB). 
(■38) 25 AIR 1938 Lah 499 (501). (Suit against 
trustee of temple—Decision is res judicata in suit 

bv worshippers.) t . 

f (’38) 25 AIR 1938 Lah 369 (388) (FB). (Suit for 
possession of mosque by mutwalli—Decision bin 3 

all Mahomedans.) t 

(’36) 23 AIR 1936 Lab 998 (999):ILR (1937) Lah 
100 (DB). (Decree against Municipality in respect 
of Government land transferred in trust and vested 
in Municipality operates as res judicata in 
subsequent suit by Government as the Munici¬ 
pality being constituted trustee represented the 

title for the time being.) . . .. . 

(•28) 15 AIR 1928 Lah 888 (891). (Decision that 
property is not wakf in a suit by D against A 
under S. 92, C. P. C. — Subsequent suit by It 
against A and C for declaration tbat property's 
wakf — Previous decision is binding not only be¬ 
tween B and A but also as between B and C.) 

(’38) 25 AIR 1938 Mad 257 (258) (DB). 

(’29) 16 AIR 1929 Mad 687 (688) (DB). 

(’26) 13 AIR 1926 Mad 267 (269) (DB). 

('06) 29 Mad 553 (555) (DB). 

(’88) 11 Mad 191 (193) (DB). q 

(’35) 22 AIR 1935 Oudh 394 (393) : 11 Luck 209 

2* D (^38) 25 AIR 1938 Mad 257 (258) (DB). 

3 •F(’74) 2 Ind App 145 (152) (PC). 

(’12) 14 Ind Cas 142 (143) : 39 Cal 887 (DB). 
f (’07) 6 Cal L Jour 621 (633) (DB). 
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the undermentioned case, 4 it has been held that this principle applies to a suit by the 
mahant of a mutt concerning the property of the mutt and that the decision in such a 
suit will be res judicata in a subsequent suit by.a succeeding mahant. A decree against 
a shebait who, to the knowledge of the plaintiff, has been dismissed from the temple or 
who has been guilty of gross negligence in the conduct of the case, cannot be said to be a 
decree against the shebait as representing the idol and therefore cannot bind succeeding 
shebaits . 6 

A suit under s. 92 of the Code or one under s. 14 of the Religious Endowments 
Act, 1SG3, is a representative suit prosecuted by the plaintiff’s as representatives of the 
general public and a decision therein will operate as res judicata on all persons interested 
in the subject-matter of the suit. 0 But a suit under s. 92 will cease to be a suit of a 
representative character if it is subsequently amended without the sanction of the 
Advocate.General and by adding reliefs not covered by S. 92. 7 A suit, not under S. 92 
of the Code, for declaring certain trust deeds invalid, brought without leave obtained 
under o. 1, R. 8 of the Code, is not a representative suit. 8 (See also s. 92 Note 41.) 


61. Suits by or against manager of a Hindu family. — A suit by or 
against the manager of a Hindu family where the latter has been bona fide acting 
on behalf of the other members interested, must be taken to be one litigated in a 
representative capacity and will bind the others so interested as res judicata} The 


(’15) 2 AIR 1915 Cal 327 (329) : 42 Cal 440 (DB). 
(’13) 18 Ind Cas 394 (397) (DB) (Cal). 

(’07) 6 Cal L Jour 404 (407) (DB). 

(’07) 12 Cal W N 739 (742) (DB). 

(’02) G Cal W N 178 (180) (DB). 

(’73) 20 Suth W R 86 (89) (DB). 

(’91) 1 Mad L Jour 390 (391). 

[See (’27) 14 AIR 1927 Cal 60G (607) (DB). 

(’08) 35 Cal G91 (696,69$) (DB).] 

[See also (’42) 29 AIR 1942 Pat 181 (183) (DB). 
(Suit by some of the shebaits of an idol in their 
representative capacity — Decision binds other 
shebaits also ns res judicata.)'] 

4. (’35) 22 AIR 1935 All 255 (256). 

5. (’ll) 11 Ind Cas 280 (283,284) (DB) (Cal). 

(’31) 18 AIR 1931 Mad 641 (641, 642). 

[See also (’ll) 28 AIR 1941 Pat 354 (362) (DB). 
(Suit on mortgage executed by mahant of math 
—Nothing to show that he was sued in his repre¬ 
sentative capacity — Decree does not bind institu¬ 
tion and his successor in office can challenge 
decree.)] 

6 . (’25) 12 AIR 1925 Mad 1070 (1071, 1072) (SB). 
(’37) 24 AIR 1937 P C 1 (3) : ILR (1937) Mud 263 

: 64 Ind App 17 (PC). 

7. (’28) 15 AIR 1928 P C 16 (20) : 55 Ind App 96 
: 55 Cal 519 (P C). (Reversing AIR 1925 Cal 187.) 

8 . (’30) 17 AIR 1930 Cal 787(797) :58 Cal 474 (DB). 

Note 61 

1. (’40) 27 AIR 1940 Lah 120 (122). 

*(’27) 14 AIR 1927 P C 56 (57) : 51 Bom 450 : 54 
Ind App 122 (PC). 

(’32) 19 AIR 1932 Nag 90 (92). 

(’14) 1 AIR 1914 P C 136 (137) : 36 All 383 : 41 
Ind App 216 (PC). (Aflirming 33 All 71.) 

(’78) 6 Ind App 233 (236, 237) (PC). 

+ (’72) 14 Moo Ind App 367 (376) (PC). 

(’39) 26 AIR 1939 All 203 (205) (DB). (Constructive 
res judicata.) 


(’37) 24 AIR 1937 All 731 (734) (DB). 

(’37) 24 AIR 1937 All 108 (111) (DB). (Decision 
binds even minor members.) 

(’37) 24 AIR 1937 All 28 (29) (DB). (But where 
there is a finding in the subsequent suit that the 
father who was a party to the previous suit was in 
collusion with the opposite party, S. 11, Expln. VI 
will not apply.) 

(’29) 16 AIR 1929 All 775 (776): 52 All 71 (DB). 

f (’26) 13 AIR 1926 All 201 (201). (Decree binds 
persons born subsequently.) 

(’25) 12 AIR 1925 All 67 (68). 

(’20) 7 AIR 1920 All 50 (51): 42 All 359 (361) (DB). 
(’12) 17 Ind Cas 290 (290) (All). 

(’10) 33 All 71 (79) (DB). (Affirmed on appeal in AIR 
1914 P C 136: 36 All 383: 41 Ind App 216 (PC).) 

(’38) 25 AIR 1938 Bom 465 (466, 467). (When a 
Hindu father files a suit for recovery of certain 
property for the family for the benefit of himself 
and all his sons and in a representative capacity, 
and agrees to be bound by a special oath taken by 
the defendant, if such oath is taken, the decree 
following thereon binds the sons also not only on 
principles of Hindu law but also under S. 11, 
C. P. C., read with Explanation VI thereto.) 

(’29) 16 AIR 1929 Bom 213 (214) : 53 Bom 444. 
(It was doubted in this case whether it was res 
judicata by virtue of Explanation VI.) 

(13) 15 Bom L R 36 (40) (DB). 

(10) 34 Bom 354 (357) (DB). 

(’90) 14 Bom 597 (602, 603) (DB). 
t (’83) 7 Bom 467 (471, 473) (DB). 

(’81) 5 Bom 685 (687) Note 2. 

(’15) 2 AIR 1915 Cal 464 (470) (DB). (But it must 
bo shown that the matter wa3 one in which the 
member sued was entitled to represent the whole 
family.) 

(’88) 15 Cal 70 (81, 82) : 14 Ind App 187 (PC). 
(’24) 11 AIR 1924 Lah 26 (27) (DB) 
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question whether a Hindu father, in a particular suit, in which he alone of the family is 
a party, represents his coparceners, is a question to be decided with reference to the 
circumstances of each case. 2 Thus, a Hindu father making an improper use of a tenure 
(e. g., construction of a building in an agricultural holding) cannot be deemed to represent 
his minor sons in a suit for ejectment on account of such use. 3 

Where a suit is decided against the father as representing the family, a subsequent 
suit raising the same question between the parties cannot be said to be not res judicata 
merely by reason of the fact that the sons were not added as party defendants. 4 The 
sons must be deemed to have been parties to the former suit inasmuch as they were 
represented by the father therein. 6 It is not necessary that he must have been described 
expressly as the manager of the family. 6 

But the representation can be only in respect of joint family property and not 
other property. 7 So also, where the question is as to whether a debt contracted by the 
father is tainted by illegality, or immorality, the father cannot represent the sons in 
regard to such question and a decree against the father will not bar a suit by the sons 
attacking the debt as immoral or illegal. 8 Similarly, it has been held that a prior decision 
against the father on the basis of an alienation of the joint family property made by the 
father will not bar a suit by the sons questioning the validity of the alienation. 9 A suit 
by or against a son cannot be binding on the father unless there is something to show 
that he sued or was sued in a representative capacity or asserted joint family, and not 
his own individual, rights. 10 See also the case mentioned below. 11 


62. Suit by or against karnavan of Malabar tarwad. — A decree in a 
suit in which the karnavan of a Malabar tarwad sues or is sued in a representative 
capacity and which he honestly conducts, is binding on the other members of the family, 


(•15) 2 AIR 1015 I,ah 92 (93) (DB). 

C24) 11 AIR 1921 Mad 571 (573) (DB). 

(’21) 8 AIR 1921 Nag 52 (53). 

(’14) 1 AIR 1914 Oudh 353 (355) (DB). 

(’31) 21 AIR 1934 Put G17 (G17) (DB). 

(’28) 15 AIR 1928 Pat 557 (561) (DB). 

C23) 12 AIR 1925 Pat 308 (310). 

(’ 1G) 3 AIR 1916 Pat 269(270):1 Pat LJour221(DB). 

i See (’40) 27 AIR 1910 All 8G (87). (Pre-emption 
suit by manager dismissed—Suit for pre-emption 
by other members is barred.) 

(•20) 7 AIR 1920 P C 1 (3) : 17 Cal 921 (931): 17 
Ind App 91 (PC). 

(’12) 34 All 572 (575, 576. 577) (FB). 

(’12) 31 All 549 (554, 5G1. 571) (FB). 

(’32) 19 AIR 1932 Mad 207 (212) : 55 Mad 483. 
(A brother held not to represent other members 
of family.)) 

[See also (’ll) 33 All 272 (27G. 277): 38 Ind App 
45 (PC).)] 

2. (’07) 17 Mad L .Tour 197 (198, 199) (DB). 

( 33) 20 AIR 1933 Nag 44 (4G) : 29 Nag L R 77. 

+ (’14) 1 AIR 1914 Bom 113 (114):39Bom 29 (33, 

34) (DB). 

(’ll) 11 Ind Cas 291 (291) (Oudh). (Former suit 

held not representative.) 

[See (’07) 29 All 1 (3). (Case remanded to ascer¬ 
tain in what capacity the father sued io the 
former suit.)) 

[Sec also (’19) G AIR 1919 Mad 776 (776, 777). 
(Suit by a Hindu father to set aside an alienation 
on the grounds of undue influence and fraud is 


no bar to a suit by the sons to set it aside on 
the ground that it is not for a binding family 
purpose, i] 

!. (’07) 17 Mad L Jour 197 (198, 199) (DB). 
t . (’39) 26 AIR 1939 All 399 (400) : ILR (1939) 
All 602 (FB). (House of agriculturist — Dismissal 
of father's objection in execution — Sons cannot 

re-agitato it by separate suit.) _ 

28) 15 AIR 1928 Pat 436 (437) : 7 Pat 840 (DB). 
•30) 17 AIR 1930 Mad 257 (258) (DB). (Matter 
res judicata against father — lies judicata is 
operative against son also.) 

i. (’28) 15 AIR 1928 Pat 436 (437):7 Pat840(DB). 
I. (’30) 17 AIR 1930 Mad 206 (207, 208). 

’. + (’25) 12 AIR 1925 Oudh 75 (75, 76). (Property 
inherited by right of collateral succession cannot 
be treated as joint family property in respect of 
which the manager as such could sue or be sued so 
as to bind the rest of tbe family.) 

[See also (’82) 5 Mad 37 (42, 46). (Sons’ own 

l. * 3 9) f 26 ^ AIR 1939 All 6 (7). (13 Cal 21 (PC) 
followed.) 

>. (’36) 23 AIR 1936 Mad 488 (489). 

0. (’85) 1885 Pun Re No. 1. 

1. (M2) 29 AIR 1942 Pat 279 (281) (DB). (Suit 
on band-note against members ot joint family 

Some of the defendants were minors and were not 

represented by any guardian — Decree passed 
against the members — Held that the minors no 
being represented by any guardian were not mine 
eye of law parties to the suit at all.) 
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in respect of their interests as members of the tarwad, though not actually made parties 
thereto. 1 But where, for instance, the karnavati in the previous suit raised contentions 
opposed to the interests of the other members, e. g., denying their membership of the 
tarwad , he could not be taken to have represented them, and the decision against him 
will not operate as res judicata as against the other members in a subsequent suit. 2 
Similarly, where the karnavan is acting in excess of his powers or is submitting to a 
decree in respect of a debt borrowed in excess of his powers, he cannot be said to represent 
the tarwad. 3 

63. Suits by or against a Hindu widow.— A Hindu widow represents the 
entire inheritance in respect of her husband’s estate and a decree against her, fairly and 
properly obtained, is binding on the succeeding heirs. 1 In Katama Natchir v. Srimut 

Rajah Mootoo Vijaya , 2 Lord Justice Turner in delivering the judgment of the Board 
said : 

‘And their Lordships are of opinion that unless it could be shown that there had not been a 

fair trial of the right in that suit—or, unless that decree could have been successfully impeached 

on some special ground, it would have been an effectual bar to any new suit in the Zxllah Court 

by any person claiming in succession to Anga Moottoo Natcbiar. For assuming her to be entitled 

to the Zamindari at all, the whole estate would, for the time, be vested in her, absolutely for some 

purposes, though in some respects, for a qualified interest; and until her death it could not be 

ascertained who would be entitled to succeed. The same principle which has prevailed in the Courts 

of this country as to tenants in tail representing the inheritance would seem to apply to the case 

of a Hindu widow; and it is obvious that there would be the greatest possible inconvenience in 

holding that the succeeding heirs were not bound by a decree fairly and properly obtained against 
the widow.” 


Note 62 

1. (’*27) 14 AIR 1027 Mad 1043 (1050): 51 Mad 46 
<FB). (Overruling 30 Mad ‘215 and 24 Mad 6-58.) 
t (’96) 20 Mad 129 (133) (FB). (Overruling 5 Mad 
201, 6 Mad 121 and referring to 7 Mad 413, 8 Mad 
484 (FB), 15 Mad 6 and 10 Mad 79.) 

(’21) 8 AIR 1921 Mad 520 (521, 522. 523) (DB). 
(’36) 23 AIR 1936 Mad 861 (863). 

('23) 10 AIR 1023 Mad 153 (156, 157) (DB) 

C07) 30 Mad 215 (216) (DB). 

(’03) 13 Mad L Jour 68 (69). 

(’98) 21 Mad 8 (10) (DB). 

(’92) 15 Mad 403 (404). 

(’87) 10 Mad 223 (225) (DB). 

('80) 2 Mad 328 (331, 333) (DB). 
r See (’87) 10 Mad 322 (328, 329, 330) (SB).) 

[See also (’23) 10 AIR 1923 Mad 514 (514) (DB).) 
Also see S. 47 Note 7 and O. 1 R. 8 Note 21. 

2. (HO) 8 Ind Cas 129 (130) (DB) (Mad). 

3. ('37) 1937 Mad W N 435 (438). 

Note 63 

l-*i*(1863) 9 Moo Ind App 539 (604) (PC). 

("22) 9 AIR 1922 Cal 321 (32 1, 326) : 49 Cal 45 
(DB). 

(’31) 18 AIR 1931 P C 114 (117, 118): 53 All 103: 
58 Ind App 158 (PC). 

*(’84) 11 Ind App 197 (207) : 11 Cal 186 (PC). 

06) 11 Moo Ind App 241 (266, 267) (PC). 

(29) 119 Ind Cas 446 (447) (DB) (All). 

J,?®) 12 AIR 1025 All 339 (340) : 47 All 490 (DB). 

Jfti? AIR 1915 A11 360 (364, 365, 366) : 37 All 
496 (507) (DB). 

( 05) 1905 All W N 270 (271) : 28 All 241 (DB). 


(’86) 8 All 429 (432, 433) (DB). 

(’86) 8 All 365 (371) (DB). 

(’81) 1881 All W N 106 (106) (DB). 

(’76) 1 All 282 (283) (DB). 

(T8) 5 AIR 1918 Bom 85 (86, 88) : 43 Bom 249 
(253, 254) (DB). 

(•13) 17 Ind Cas 866 (867) : 37 Bom 172 (DB). 
(’15) 2 AIR 1915 Cal 629 (630) (DB). 

(’07) 6 Cal L Jour 621 (631) (DB). 

(’07) 6 Cal L Jour 490 (524) (DB). 

(’94) 21 Cal 8 (17) : 20 Ind App 183 (PC). 

(’83) 16 Cal 40 (56) : 15 Ind App 105 (PC). (De¬ 
cree against widow as representing estates binds 
subsequently adopted minor son.) 

(’68) 9 Suth W R 505 (507) (FB). 

(’18) 5 AIR 1913 Lab 169 (170). 

(’38)-1888 Pun Re No. 139. 

I (’25) 12 AIR 1925 Mad 1270 (1272, 1273) 
(DB). 

(’22) 9 AIR 1922 Mad 233 (234) (DB). 

(’07) 17 Mad L Jour 100 (161) (DB). 

(’01) 24 Mad 405 (407) (DB). (Daughter.) 

(’85) 8 Mad 348 (349) (DB). 

(’29) 16 AIR 1929 Nag 27 (29). 

(’20) 7 AIR 1920 Nag 239 (240, 2 11). 

(’18) 5 AIR 1918 Nag 1 (5) : 15 Nag L R 24 (29, 
30) (DB). 

(’28) 15 AIR 1928 Oudh 155 (182). 

(’18) 5 AIR 1918 Pat 175 (177) : 3 Pat L Jour 426 
(DI3). 

[See (’75) 3 Ind App 72 (76, 84): 1 Cal 239 (PC). 
(Point not decided.)] 

[See also (’69) 12 Suth W R 504 (505) (DB).] 

2. (’66) 9 Moo Ind App 539 (601) (PC). 
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It has been held by the Privy Council that'a decision against the widow is binding 
on the succeeding heirs not by virtue of the rule of res judicata enacted in S. 11, but on 
general principles of res judicata . 3 The principle applies as well to a decree based on 
a bona fide compromise as to a decree on contest. 4 The High Court of Allahabad has, 
however, in the undermentioned case, 6 held that a Hindu widow suing for the benefit of 
the estate must be taken to be suing in a representative capacity within the meaning 
of Explanation VI of Section 11. The attention of the Court does not, in that case, 
seem to have been drawn to the decision of the Privy Council referred to above to the 
effect that it is the general principle and not S. 11 that applies to such cases. 


Where a decree is passed against the widow on a ground personal to herself 0 or 
the litigation is not conducted by her bona fide for the benefit of the estate, it binds 
only her widow’s estate and is not binding on the reversioner. 7 Whether the widow 
represents the estate in a litigation may be gathered from the nature of the allegations 
put forward and the issues raised, tried and decided in the former suit. The mere 
allegation that she did or did not, would be of little value. Was it a claim by or against 
the widow personally or the inheritance which she re presen ted ? If the contentions raised 


3. *(’18) 5 AIR 1918 1*C 87 (91) : 40 All 593 : 
45 Ind App 108 (PC). 

[See oho (’15) 2 AIR 1915 All 360 (365) : 37 All 
496 (DU). 

(’19) 6 AIR 1919 Rom 146 (150) : 43 Rom 869 

(DR). 

(•25) 12 AIR 1925 Mad 1270 (1272, 1273) (DR). 
(The rule is applicable only if the widow as a 
matter, of fact represented the estate in prior 
litigation.) 

(*36) 23 AIR 1936 Put 200 (209, 210): 14 Pat 518 

0>R). 

(’34) 21 AIR 1934 Pat 696 (698) (DR).] 

4. (’39) 44 Cal W N 612 (614). 

*(-22) 9 AIR 1922 P C 356 (357, 358) : 40 Ind 
App 342 : 1 Pat 741 (PC). 

(’21) HAIR 1921 Mud 475 (476) (DR). 

(16) 3 AIR 1916 All 38 (41) : 38 All 679 (686. 
687) (DR). 

(’13) 35 All 240 (242) (DR). 

(’13) 11 All L Jour 574 (578. 579). (Collusive com¬ 
promise not binding.) 

(12) 34 All 385 (387) (DR). 

(’12) 10 All L Jour 101 (105) (DR). 

(12) 9 All L Jour 778 (780. 781) (DR). 

*(T1) 33 All 356 (367) : 38 Ind App 87 (PC). 

(’07) 29 All 239 (242, 243) (DR). (Collusive arbi¬ 
tration— Not binding.) 

(*18) 5 AIR 1918 Rom 85 (86, 87) : 43 Rom 249 
(253, 254) (DR). (Compromise not fairly obtained 
—Not binding.) 

t (’16) 3 AIR 1916 Cal 938 (943) (DR). 

(’19) 6 AIR 1919 Lab 292 (294) : 1919 Pun Re 

No. 9 (DR). , ltl . 

(’17) 4 AIR 1917 Mad 807 (808) (DB). (Allowing 

suit to go ex parte.) 

(’17) 4 AIR 1917 Mad 326 (328) (DR). 

(’14) 1 Oudh Jj Jour 490 (492). (Confession of 

judgment.) 

(18) 5 AIR 1918 Put 477 (480) (DR). 

(17) 4 AIR 1917 Put 600 (606) (DR). 

(•17) 4 AIR 1917 Put 490 (491, 492) : 2 Pat L 
Jour 370 (376). (Compromise for her own interest 
not binding.) 


(’17) 4 AIR 1917 Pat 86 (89): 3 Pat L Jour 83 (87) 
(DB). (No bona fidcs— Compromise not binding.) 

The following cases in so far as they express 
a contrary view cannot now be accepted as 
correct: 

(’09) 1 Ind Cas 180 (181) (DB) (All). 

(’08) 30 All 75 (76) (DB). 

(’07) 29 All 487 (494) (DR). 

(’86) 8 All 365 (372) (DR). 

(’20) 7 AIR 1920 Rom 81 (82) (DB). 

(’03) 5 Rom L R 885 (887). 

Also see O. 23, R. 3, N. 22. 

5. (’25) 12 AIR 1925 All 79 (83): 46 All G37 (DB). 

6. *(’38) 25 AIR 1938 P C 254 (256, 258) : ILR 
(1938) 2 Cal 653 : 65 Ind App 365 : 32 Sind L R 
918 (PC) 

(’39) 26 AIR 1939 All 197 (202) (DB). (Suit by 


daughters). 

Vlso see O. 22, R. 4, N. 16. 

7. (’19) 6 AIR 1919 Rom 146 (148, 150): 43 Bom 
(869, 879, 883, 884) (DB). 

’23) 10 AIR 1923 Cal 204 (206) (DB). 

’31) 18 AIR 1931 All 407 (411) (DB). (Only a 
judgment of the Court, given in a fair tight be¬ 
tween a female heir representing the estate operates 

•29) r i6 J AlR C l929 All 963 (965): 52 All 178 (DB). 
•08) 30 All 394 (398) (DB). 

' 35)22 AIR 1935 Bom 131 (133). 

‘33) 20 AIR 1933 Bom 126 (128) (DB). 

’87) 11 Bom 119 (130) (DR). (Not bona fxdc). 

•31) 18 AIR 1931 Cal 511 (513) (DB). 

’31) 18 AIR 1931 Cal 73 (75) (DB). 

’ 12 ) 16 Ind Cas 437 (438) (DB) (Cal) 

’12) 14 Ind Cas 299 (300) : 39 Cal 925 (DB). 

(Death of widow—Pending suit—Legal representa¬ 
tive does not. represent full estate.) 

■99) 20 Cal 285 (298) (DB). 

•h«u lit Cal 511 (5131 (DB). (Decree for arrears of 


(’84) 10 Cal 985 (991, 992) : 11 Ind App 66 (PC). 
(’75) 1 Cal 133 (138, 140) : 2 Ind App 275 (PC). 
(’98) 1898 Pun Re No. 78. 
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are those connected with the inheritance and the trial was with reference to them, the 
widow must be held to bo representing the estate. If not, the litigation must be deemed 
to be personal to her and not binding on the reversioners. 8 Thus, a suit by a Hindu 
widow challenging an adoption, 0 or for recovery of the inheritance, 10 or for protecting 
or preserving the inheritance as against strangers, 11 will be one brought by her as 
representing the estate. If, however, the suit is in relation to anything which she may 
have done herself to the prejudice of the reversionary heirs, she cannot be said to be 
litigating in respect thereof as representing the estate. 12 A decree thus obtained by a 
mortgagee on the basis of a mortgage not executed by her for legal necessity cannot 
bind the reversioners. 13 If the mortgage was for legal necessity or for the benefit of the 
estate, the decree against the widow would, of course, be binding on the reversioners. 1 ' 4 

The “special cause’' referred to in the Shivaganga case 15 must be ejusdem 
generis with unfairness or irregularity in the proceedings referred to by the Judicial 
Committee, and does not include a mere failure to implead the reversioner in the prior 
proceedings. 16 As to the binding nature of compromises made by the widow out of Court, 
on the reversioners, see the undermentioned cases. 17 

The above principles will apply also to the case of other female heirs with limited 
estates under the Hindu law. 


63a. Suits by Hindu reversioners. — The right to sue a Hindu widow' for 
a declaration that certain alienations made by her are not binding beyond her lifetime, 
belongs only to the nearest reversioner, except in cases where such reversioner has 
precluded himself from suing, in some way, by his own act or conduct, when a remote 
reversioner might sue. 1 During the lifetime of the widow the reversionary right is a mere 
possibility and is common to all the reversioners, for it cannot bo predicated as to w r ho 
would be the nearest reversioner at tho time of her death. Whore a suit is brought by 
the nearest reversioner in the lifetime of the widow that an adoption made by her is not 


valid or an alienation by her is not binding on the inheritance, it is not brought for his 
personal benefit, for the object is to remove a common apprehended injury to all the 
reversioners, presumptive and contingent alike. It is a suit brought in a representative 
capacity and on behalf of all the reversioners. The act complained of is to their common 


8 . t (’24) 11 AIR 1924 Mad 301 (307) (DB). 

(•29) 1G AIR 1929 All 9G3 (965) : 52 All 173 (DB). 
(’93) 20 Cal 906 (924) (DB). (Widow not represent¬ 
ing estate— No res judicata.) 

(’19) G AIR 1919 Oudh 213 (214) : 22 Oudh Cas 
156. (Do.) 

r See also (’Hr,) 32 All 33 (42, 43) (DB). 

(’06) 9 Oudh Ca9 339 (347, 348) (DB).] 

9. + (’25) 12 AIR 1925 All 79 (83) : 16 AH G37 
(DB). 

(’95) 1895 Pun Re No. 29 (FB). 

(’15) 2 AIR 1915 Mad 637 (638. G39) (DB). 
f (’34) 21 AIR 1934 Pat 696 (693) (DB). 

10. (’09) 1 Ind Cus 62 (64) (DB) (Bom). 

(•13) 37 Bom 172 (177, 173) (DB). 

11 . f (’19) 6 AIR 1919 Oudh 258 (259) : 22 Oudh 
Caa 260. 

<’17) 4 AIR 1917 Bom 11 (13): 42 Bom 69(79) (DB). 
(’36) 23 AIR 1936 All 422 (430) (DB). 

(’24) 11 AIR 1924 Mad 301 (304) (DB). 

[But see (’18) 5 AIR 1918 Mad 756 (757) (DB).] 

12. (’19) 6 AIR 1919 Oudh 258 (259) : 22 Oudh 
Cas 260. 

13. (’40) 27 AIR 1940 All 133 (436) (DB). 


(’25) 12 AIR 1925 Pat 625 (673, 674) : 4 Pat 510 
(DB). 

(’19) 6 AIR 1919 Oudh 253 (259) : 22 Oudh Cas 
260 (263, 204). 

[But see (’18) 5 AIR 1918 Cal 876 (877) (DB). 
(A decree against a widow and the then rever¬ 
sioner binds the whole inheritance.)] 

14. (’09) 4 Ind Cas 483 (485) (DB) (Cal). 

15. (’66) 9 Moo Ind App 539 (604) (PC). 

16. (’22) 9 AIR 1922 Mad 233 (234) (DB). 

17. (’18) 5 AIR 1918 P C 70 (71) : 10 All 487 
(496) : 45 Ind App 118 (PC). 

(’22) 9 AIR 1922 All 217 (219) : 14 All 428 (DB). 
(’21) 11 AIR 1921 P C 50 (58, 59) : 17 Mad 181 : 
51 Ind App 145 (P C). 

(17) 4 AIR 1917 P C 95 (98) : 45 Cal 590 : 45 Ind 
App 35 (PC). (Hold not binding, as tho conditions 
which make a decree against a limited owner, bind¬ 
ing on the estate, were absent in the ca*e ) 

(’1 I) 1 AIR 1911 P C 41 (45) (PC). 

(’25) 12 AIR 1925 Oudh 30 (33). 

Note 63a 

1. (’l l) 1 AIR 1914 PC 34 (35) : 37 All 15 (PC). 
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detriment just as the relief sought for is for their common benefit. 2 The decision in such 
a suit affects the reversioners as a body and under Explanation VI to s. ll bars a fresh 
suit by another reversioner on the same cause of action . s The principle would apply 
equally whether it is a decree after contest or on a bona fide compromise. 4 * 

Where in the previous suit the plaintiff who sued as a reversioner was held not to 
be a reversioner, he cannot be said to have represented the reversionary body and, 
therefore, the decision would not operate as res judicata against other reversioners. 6 
Again, where a reversioner sues not in a representative capacity but in a personal one, it 
will not operate as res judicata in a suit by the actual reversioner after the widow's'death. 6 

63b. Decree against one only of several legal representatives. —Where 
one of several legal representatives is sued alone, he may sufficiently represent the estate 
of the deceased for the purposes of the suit and in the absence of fraud or collusion the 
decree passed in such suit may be held to be binding on the estate and on all the other 
representatives. 1 But where a person is substituted as the legal representative of a 
deceased party without deciding whether he tuas such representative, the decision in 
the suit would not bar as res judicata a subsequent suit by such representative for a 
declaration that tho decree is not binding on him. 2 A suit against a wrong person as the 
legal representative of a deceased j)erson is not res judicata in a subsequent suit against 
the real heir. 3 As for execution proceedings against wrong representatives, see S. 52, 
Notes 5 and G. See also Note ll on o. 34, R. l. 


64. Suits by or against administrators. — An executor or administrator 
of a deceased person’s estate represents the estate in litigation and a decision against him 
as such representative is binding on all persons who subsequently succeed to the estate. 1 


2. (’15) 2 AIR 1915 P C 124 (125) : 38 Mad 406 : 
42 Ind App 125 (l’C). 

(’31) 18 AIR 1931 Lab 79 (80) : 12 Lah 275 (DB). 

3. *(’25) 12 AIR 1925 P C 272 (276, 277) : 52 Ind 
App 398 : 47 All 883 (PC). 

(’15) 2 AIR 1915 P C 124 (126) : 38 Mad 406 : 42 
Ind App 125 (I’C). 

(’25) 12 AIR 1925 All 483 (484) : 47 All 505 (DB). 
*(’22) 9 AIR 1922 All 301 (308, 309) : 44 All 19 
(FB). (The decisions in AIR 1921 All 237 : 13 
All 558; 22 All 33 uud 3 Ind Cas 117 in so far us 
they are against this decision must be deemed to 
be overruled by thi9 decision.) 

(’02) 4 Bom L R 893 (908). 

(’39) 26 AIR 1939 Cal 135 (140). (AIR 1916 P C 
117: 39 Mad 634: 43 Ind App 207 (PC) Relied on.) 
(*32) 19 AIR 1932 Cal 271 (274) : 59 Cal 636 (DB). 
(Principle of res judicata in representative suit 
stated.) 

C68) 9 Suth W R 463 (465) (DB). 
f (’38) 25 AIR 1938 Lah 571 (573) (DB). 

(’29) 16 AIR 1929 Lah 295 (305) : 10 Lah 613 
(DB). (Different alienation and different cause of 
action—No bar.) 

(’ 28 ) 15 AIR 1928 Lah 371 (3 ?3 )- 
(’27) 14 AIR 1927 Lah 835 (835) (DB). 

(’25) 12 AIR 1925 Lah 180 (180). 

(’25) 12 AIR 1925 Lah 89 (90) : 5 Lah 421 (DB). 
(’25) 12 AIR 1925 Mad 1162 (1163). 

( 25) 12 AIR 1925 Mad 86 (86, 87) (DB). 

(’18) 5 AIR 1918 Mad 659 (661) (DB). 

(’19) 6 AIR 1919 Mud 479 (482) (DB). 

(’22) 9 AIR 1922 Oudh 236 (242) : 25 Oudh Cas 

189 (DB). 


(’20) 7 AIR 1920 Oudh 265 (267) (DB). 

(’31) 135 Ind Cas 505 (506) (DB) Lah). 

(’26) 98 Ind Cas 505 (505) (All). 

[Sec (’98) 21 Mad 344 (351) (PC).] 

The following decisions to the contrary are no 
longer good law : 

(’03) 25 All 546 (575) (DB). 

(1900) 22 All 382 (383) (DB). 

(’05) 32 Cal 62 (67, 71) (DB). 

(’84) 10 Cal 324 (333) : 10 Ind App 150 (FC). 

(’03) 13 Mad L Jour 359 (361, 362) (DB). 

4. (’07) 1907 Pun L R No. 120, page 384 : 1907 
Pun Re No. 37 (DB). 

t (’22) 9 AIR 1922 P C 356 (358) : 1 Pat 741 : 49 
Ind App 842 (PC). 

(*33) 20 AIR 1933 Oudh 322 (326) (DB). 

5. (’26) 13 AIR 1926 All 573 (573) (DB). 

(’25) 12 AIR 1925 All 585 (586) : 47 All 929 (DB). 

6. (’30) 17 AIR 1930 All 9 (11) (DB). 

Note 63b 

1. f (’42) 29 AIR 1942 Oudh 216 (217) : 17 Luck 
720. (Suit on pronote executed by deceased, 
against son of the deceased as legal representative 

—Widow not impleaded.) 

| (’02) 26 Mad 230 (234, 235) (DB). 

(’28) 15 AIR 1928 Mad 1199 (1199, 1200). 

(’ll) 10 Ind Cas 32 (33) (Cal). 

(’18) 5 AIR 1918 Mad 147 (148) (DB). 

2. (’81) G Cal 777 (781) (DB). 

3. (’28) 15 AIR 1928 Pat 362 (363). 

Note 64 

1. (’09)4 Ind Cos 483 ( 485 )(DB)(Cal).(Executrix.) 
(’05) 29 Bom 96 (100) (DB). (Administrator.) 
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It has been held that a declaratory decree obtained against the representatives of a 
deceased debtor to the effect that a certain property does not form part of the assets of 
the deceased is binding as res judicata in a suit for administration of the estate in which 
a creditor of the estate claims the property as part of the assets of the deceased. 2 

65. Suits by or against a benamidar or agent. — A benamidar in fact 
represents the real owner and, so far as their relative legal positions are concerned, he 
is a mere trustee for the real owner and a decision in a litigation by or against him will 
bind the beneficial owner as res judicata} The question may be viewed in another 
aspect, namely that, in the absence of any evidence to the contrary, it is to be presumed 
that the benamidar has instituted the suit or defends it with the full knowledge of the 
beneficial owner. 2 In yet another view the benamidar is only another name for the 
real owner and, as such, the real owner himself must be deemed to be a party for 
purposes of s. ll. 3 Where, however, the benamidar protests that he is only a benamidar 
and does not want to carry on the litigation and wants the real owner to be brought on 
record, but without doing so a decree is obtained against him, it cannot be said that he 
represented the real owner and the latter will therefore not be barred by res judicata* 
The same principles would apply to a decision against an agent. It is binding on the 
principal inasmuch as he must be deemed to be a party to the suit. 6 


66 . Suits by or against joint contractors or wrong-doers. — See O. 1 It. G, Note 6. 


67. Miscellaneous—A creditor of a party is not a representative of the party 
for the purposes of s. 11 . 1 

The municipal board represents the public in disputes about wells, etc., vested in 
them, and a decision against them in respect of such matters will be res judicata in a 
subsequent suit by other persons. 2 A judgment obtained against the municipal council 
in a former suit will operate as res judicata in a subsequent suit against the chairman of 
the municipal council. 3 The reason is that for the purpose of applying the principle of 

res judicata the municipal council and its chairman cannot be viewed as two independent 
entities. 


The Official Liquidator represents the debenture.holders and creditors as well 
as the company, and if an order is made against him in respect of the company’s 
property, the order is conclusive in the winding-up, on all parties so represented. 11 


2. (’42) 29 AIR 1942 Oudb 327 (330) (DR). 

Note 65 

1. t (’18) 5 AIR 1918 P C 140 (143) : 46 Cal 566 
: 46 Ind App 1 (PC). 

(•20) 7 AIR 1920 Nag 184 (185). 

(’07) 30 All 30 (32). (Right to redeem not availed 
of by benamidar — Subsequent suit by beneticial 
owner barred.) 

(’96) 18 All 69 (77) (DB). 

(’26) 13 AIR 1926 Rom 115 (115, 11G) : 49 Bom 
832 (DB). (Principle applies even to cases falling 
within Dekkhan Agriculturists’ Relief Act ) 

(’93) 22 Bom 672 (679) (DB). 

(’87) 11 Bom 708 (722, 723) (DB). 

(’20) 7 AIR 1920 Cal 425 (426) (DB). 

(’14) 1 AIR 1914 Cal 896 (898) (DB). 

(’13) 20 Ind Cas 499 (500) (DB) (Cal). 

(’92) 15 Mad 267 (268) (DB). 

(’05) 3 Low Bur Rul 18 (19. 20). 

(’99) 1899 P J (Low Bur) 512. (Cited in 3 Low 
Bur Rul 18 (20).) 

2. f (’84) 10 Cal 697 (705) (DB). 


(’9G) 18 All 69 (77) (DB). 

(’13) 21 Ind Cas 979 (980) (DB) (Cal). 

(’09) 2 Ind Cas 990 (990) (DB) (Cal). 

3. f ('84) 10 Cal 697 (705, 706). 

(’24) 11 AIR 1924 Lah 702 (705) (DB). 

(’81) 3 All 812 (814) (DB). 

(’18) 5 AIR 1918 Cal 253 (254) (DB). 

(•14) 1 AIR 1914 Cal 323 (324) (DB). 

(’70) 13 Suth W R 157 (159) (DB). 

4. (’14) 1 AIR 1914 All 173 (175) : 36 All 446 
(450, 451) (DB). 

5. (’13) 1913 Pun L R No. 104, page 387. 

(’ 88 ) 11 Mad 309 (316) (FB). (Decision against 
manager of party.) 

Note 67 

1. (’92) 15 Mad 477 (479) (DB). 

Por a fuller discussion of this subject, see Note 56 
See also Note 58. 


2. (’24) 11 AIR 1924 All 178(180): 46 All 110(DB) 

3. (’33) 20 AIR 1933 Mad 59 (61) 1 } ‘ 

4 ; 'TV 7 ■>!Vp 1 ^ 20 P C 56 < 58 > : ’ 43 ^d 550 : 47 
Ind App Si (PC). 
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A decree against a vatan holder as representing the estate is binding on his 
successor. 5 Likewise a decree passed against a jahgirdar as representing the estate is 
binding on his successors. 0 

68. Judgments in rem_A judgment,'as a rule, affects only the parties thereto 

and their privies. Judgments in rem form an exception to this rule, and are valid not 
only inter'partes but against all the world. Sections 40 to 44 of the Evidence Act deal with 
the relevancy of judgments of Courts of justice. Section 40 enacts that the existence of a 
judgment, order or decree which, by law, prevents any Court from taking cognizance of a 
suit or from holding a trial, is a relevant fact when the question is whether such Court 
ought to take cognizance of such suit or to hold such trial. Section 41 deals with final 
judgments, decrees or orders of competent Courts in the exercise of Probate , Matrimonial, 
Admiralty or Insolvency Jurisdiction, or what is known as judgments in rem, and it 
states that such judgments, decrees or orders are conclusive proof of the matters specified 
in the section , and, by S. 4 of the Evidence Act, evidence cannot be allowed to disprove 
the facts established by such judgments. 1 As regards judgments in rem, therefore, 
strangers are in the same position as the parties themselves. 2 

As regards judgments which do not fall within S. 41 of the Evidence Act, they can 
only bo evidence if they come under S. 42 or any other relevant section of that Act, 3 but 
cannot be used for the purpose of preventing tho other side from proving facts which he 


sets up. 4 

A judgment is not a judgment in rem because in a suit by A for the recovery of 
an estate from B, it has determined an issue raised concerning the status of a particular 
person or family. 5 As has been said before, the judgment must have been given by the 
Court in the exercise of its Probate, Matrimonial, Admiralty or Insolvency Jurisdiction. 
The judgment of an Insolvency Court declaring a person to be a creditor of tho inso ven 
does not confer any ‘legal character' on him within the meaning of S. 41 of the Evidence 
Act and hence such a declaration does not operate as a judgment m rem . Similar y, 
a finding of the Insolvency Court that a certain person is not a partner in the insolven 
firm is not a decision as to his status or legal character an d is not a judgment in rein ._ 

571’85) 9 Bom 19^221) (FB). V**) *0 AIR 1933 Lah 553 (554) : 14 Lab 630. 

6. ’31 18 AIR 1931 Nag 183(184): 27 NagLR 127. (’33) 20 AIR 1933 Lah 57 (57) 

Note 68 (12) 1912 Pun L R No. 142. PP-.42J. 

1 f (“21) 8 AIR 1921 Mad 218 (253, 255) : 44 (’92) 15 Mad 12 (14) (DB). (Adm.9S.bIe under S. 

(mi. .SB,. r 8,3691 (P0) - 

AppVnpc} 0 pc78 <80): 43 Cal 094 : 43 

(•31) 18 AIR 1931 Cal 138 (139. 140) (DB). 778 (FB). 

+ (’26) 13 AIR 1926 Cal 568 (573). f (’07) 31 Bom 143(158) (DB). 

2 (’8-!) 6 Bom 703 (710, 711). (’66) 2 Bom H C R 38 o. (Second Edition p. 

MS ‘,V 4 «? a APP 60 (PC,. ,.»IU 1916 Lah 322 (323) (DB). 

(Admissible under S. 13 of the Evidence Act.) 5 j (* G 6 ) 9 Moo j d u App 539 (601) (PC). 

( 88) 10 All 585 ( 586 ) (DB). (Do.) 6 15 A1R 1928 All 395 (396) (DB). 

*(1900) 24 Bom 591 (598, 599) (DB). (Do.) ment that A is not the adopted son of D isnotone 

(■U 6 ) 7 Ca"}.'VouVaS'cMoi’lllll) (Do.) r”;'f)’2o'AIli 1933 Rang 250 (251) : 11 Bans l9 » 

C08) 7 Cal L Jour 00 (93) (DB) (Do.) / DR \ (Suit for rcstitntion of coujugftl right by A 

(M.T) 11 Cal W N 380 (388) (DB . (DoJ gainst U decreed- Declaratory suit by B agamst 

\ ( 02) 29 Cal 343 (354) : 29 lnd App 62(1 C). (Do.) ^ , icr tbat abe is the wife of C — Former judg- 

(1900) 27 Cal 370 (391) (DB). (Do.) ment is not one in rein.) 

}2?) 1 Ca! W N !oO U20MDB). 1931 U “ d 441 <445 ' 448 ' ' 

T ihft Mlcir (AJm,£S,bl ° Und " ca, 225 <226,. 
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There i3 a broad distinction between the effect of a judgment in rem and a 
judgment in personam. The point adjudicated upon in the former is always as to the 
status of a person and is conclusive against the world as to that status ; whereas in a 
judgment in personam the point, whatever it may be, which is adjudicated upon is 
conclusive only between the parties or their privies. 9 A collision at sea between two ships 
A and B having occurred and B having been sunk as a result of such collision, the 
accident is enquired into by a Marine Court as a result of which the certificate of a 
certain officer on A is suspended. The certificate is restored by the Admiralty Court. 
Then a suit is brought by the owners of B against the owners of A for damages for 
negligence. In this suit, the order of the Admiralty Court operates as judgment in rem 
only as regards the status and the certificate of the particular officer concerned and does 
not preclude an inquiry into the question whether the accident was due to the negligence 
of the officers on A, in general. 1 " 

69. Decree against minor. — As has been seen in Note 41 it is necessary, in 
order to maintain a j)lea of res judicata, that the person whose interest it is sought to 
be bound or his predecessor-in-title should have been properly represented in the former 
litigation. 1 When a decree is obtained against a minor who was not represented at all, 
or, what is the same thing in effect, represented by a person incompetent to act as 
guardian, the minor is no party to the suit and as such the decree is without jurisdiction 
and not binding on him as res judicatar Even where the minor was represented by a 
person competent to act, the decision will not operate as res judicata against him if his 
interests were not properly represented owing to gross negligence or fraud or collusion 
of the guardian. 3 As to what amounts to gross negligence such as would vitiate the 
decision against a minor, see the undermentioned cases. -1 


9. (‘40) 27 AIR 1940 Cal 225 (226). (There is a 
distinction between a person’s right and his status 
—It is a decision about the latter that can operate 
as judgment in rem.) 

t (’28) 15 AIR 1923 Sind 121 (121) : 22 Sind L R 
105 (DB). 

10. (‘39) 26 AIR 1939 Sind 319 (356): ILIt (1940) 
Knr 53. 

Note 69 

1. (’14) 1 AIR 1914 Low Bur 141 (141). 

+ (’09) 31 All 572 (582) : 36 Ind App 168 (PC). 
(Case ol a minor not properly represented in execu¬ 
tion proceedings.) 

(’l l) 1 AIR 1914 Bom 113 (113, 114) : 39 Bom 
29 (34). 

(’01) 1901 Pun L R No. 4, p. 11. 

2. (’74) 21 Suth W R 109 (109). 

(’20) 7 AIR 1920 Oudb 84 (87). 

(’04) 32 Ind App 229 (241) : 28 All 1': 9 Oudh Cas 
7 (PC). (Suit on behalf of minor—Minor not party 
even on record.) 

(’l l) 1 AIR 1914 Bom 113(113, 114) : 39 Bom 29. 
(’97) 1897 Pun Ro No. 38. 

(’73) 1873 Pun Re No. 66. 

(’29) 16 AIR 1929 Mad 213 (219) : 52 Mad 175. 

*(’27) 14 AIR 1927 Pat 271 (275): 6 Pat 388 (DB). 
(Application by guardian ad litem to be discharged 
on the ground of minor’s attaining majority— No 
notice to minor served.) 


3. (’41) 28 AIR 1941 Cal 401 (404, 405) : I L R 
(1941) 1 Cal 477. 

(’28) 15 AIR 1928 All 447 (448) (DB). 

(’2G) 13 A I R 1926 Lab 289 (290) : 7 Lab 129 
(DB). 

| (’32) 19 AIR 1932 All 293 (300) : 54 All 646 
<FB). 

(’19) G AIR 1919 All 170 (174) : 41 All 182 (195, 
190) (DB). 

(’95) 19 Bom 571 (576, 577). 

(’95) 22 Cal 8 (11) (DB). 

(’17) 4 AIR 1917 Lab 83 (84). 

(’12) 1912 Pun L It No. 15, pp. 43, 41. 

(’09) 1909 Pun L R No. 23, p. 112 (DB). 

(’98) 1898 Pun Re No. 35. 

(’33) 20 AIR 1933 Mad 806 (81G). 

(’20) 7 AIR 1920 Mad 895 (897) (I)B). 

(’15) 2 AIR 1915 Mud 384 (385) (DB). 

4. (’26) 13 AIR 1926 All 3G (41) : 48 All 44 (DB). 
(Any act or omission which in the result has 
brought prejudice to the minor’s interest.) 

025) 12 AIR 1925 Mad 258 (259). (Omission to 
bring to the notice of the Court a previous judg¬ 
ment between the parties for the purpose of raising 
the plea of res judicata is not.) 


003) 5 Bom L R 174 (176) (DB). (Mere withdrawal 
by a guardian ad litem front a suit is not.) 

(’is) 5 AIR 1918 Lab 223 (224) : 1917 Tun Re 
No 103 (DB). (Not preferring an appeal is not.) 
(’16) 3 AIR 1916 Oudh 289 (289) : 19 Oudh Cas 
119. (Remaining ex parte is not.) 
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In the absence of gross negligence or fraud or collusion of the guardian, a decree 
obtained against a minor properly represented is res judicata , B even in respect of pleas 
which might and ought to have been raised but which were not raised by the guardian. 6 
A compromise without the Court’s sanction under O. 32 R. 7 is without jurisdiction and 
cannot operate as res judicataP It was held in the undermentioned case 8 that where there 
are several defendants besides the minor defendants, having identical interests, a decision 
therein is binding on the minors, as the other defendants must be deemed to have 
litigated on behalf of themselves and of the minors under Explanation VI to S. II. Where 
a major is improperly impleaded as a minor but no objection is raised by him in the suit 
nor any appeal preferred by him against the decree, he cannot have the decree declared 
not binding on him on the ground that he was a major. In such a case he will be 
estopped from questioning the validity of the decree later on. 9 

70. Litigation must be under the same title. — The expression “title” in 
s. 11 refers to the capacity or interest of a party, that is to say, whether he sues or is 
sued for himself in his own interest or for himsalf as representing the interest of 
another , or as representing the interest of others along with himself; it has nothing 
to do with the particular cause of action on which he sues or is sued. 1 

Illustration. 

On the death of K, A claimed certain lands as the real owner, on the allegation that K was a 
mere henamidar for him, and the suit was dismissed. A then sued to recover the same land as the 
heir of K. It was held that, in each case, he was suing only as an individual whether on the basis 
of a transaction being benatni, or as the heir of K and that, therefore, his title was the same. It 
would be different if he had brought the second suit as representing all the heirs. 2 

A suit against a person in his individual capacity docs not cease to be so merely 
because he pleads that he is a trustee or shebait and is in possession as such. 3 

The following classes of suits will, on the above principles, be suits litigated 
under the same title : 

(l) First suit for possession as reversioner of A. Second suit for the same relief 


5. ('41) 28 AIR 1911 Oudh 189 (192). (Where a 
person is mentioned by name as defendant blit he 
is really sued as 9urbarakar of a pardanasbin lady 
and is also her uncle and guardian managing her 
property, the decision in such a suit would bind 
the lady in question and would operate ns res 
judicata in subsequent suits in which she or her 
representatives ure parties.) 

(•18) 5 AIR 1918 Lah 2-30 (257) : 1918 Pun Re 


No. 13. 

(•94) 17 Mad 310 (334, 33G) (DB). 

(•94) 1894 All W N 141 (142) (DB). (Mere negli¬ 
gence not sufficient.) 

(1900) 24 Bom 547 (552) (DB). 

('72; 17 Suth W R 492 (494) (DB). 

Also See O. 32, Ii. 1, Note 10. 


6. \ (“27) 14 A I R 1927 Oudh 354 (354, 355) 
(DB). 

COO) 17 AIR 1930 Lah 654 (655) (DB). 

(•• 24 ) 11 AIR 1924 Mad 608 (609) : 47 Mad 47G 

[But sec (’25) 12 AIR 1925 Oudh C33 (640) 
(DB).)] 

7 . (’17) 4 AIR 1917 P C 146 (151) : 45Cal 17 : 44 
Jnd App 229 (PC). 


I (’ll) 36 Bom 53 (57) (DB). 

8. (’29) 16 AIR 1929 All 346 (346). 

9. (’06) 28 All 416 (417). 

Note 70 


L. * (’ 41 ) 28 AIR 1941 Cal 574 (579). 

•40) 27 AIR 1940 Sind 227 (228) : I L R (1941) 
Kar 99 (DB). . 

4- (’29) 16 AIR 1929 All 400 (402). 

•82) 5 Mad 239 (241) (DB). 

■39) 26 AIR 1939 All 110 (111). (Bes judicata 
applies though the causes of action are different.) 
[■35) 22 AIR 1935 Oudh 121 (128) : 10 Luok 361 
(DB). (“Same title” in S. 11 means same capacity 
—When a party occupies different positions in the 
two suits, the deoision in the prior suit will not 
operate as res judicata in the later suit.) 

(•33) 20 AIR 1933 Lah 66 (67) (DB). (Plaintiff 
attacked a mortgago in the first suit and a gift 1 
the second suit— Held though subject-matter was 
diflorent, title litigated was 6ame.) 

(’33) 20 AIR 1933 Oudh 535 (537) 

(DB). 

2. (’29) 16 AIR 1929 All 400 (402). 

3. (’ll) 28 AIR 1941 Cal 574 (579). 
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as reversioner of B . 4 The claim in each case is as an individual and therefore under 
the same title. 6 

( 2 ) First suit as trustee. Second suit also as trustee. 8 The claim in each case 
is as representing the persons interested in the trust and therefore under the same title. 

(3) First suit against a firm. Second suit against a partner thereof. 7 

(4) First suit litigated as heir of husband. Second suit on the basis of a claim 
for dower* 

(5) First suit based on right by purchase. Second suit based on right as heir 

Where in the previous suit, title is asserted as heir under the customary law, the 
decision in such suit will be res judicata in respect of a plea asserting title as heir 
under the personal law. 10 Where the plaintiff in both the suits sues as the reversionary 
heir in respect of a Hindu widow’s estate, the mere fact that in one of the suits the 
plaintiff professes also to sue in another capacity, viz., that of a donee and owner of the 
property does not make the second suit one not litigated under the same title. 11 

In the former suit, a Hindu father sued his son claiming certain property as his 
self-acquired property. The second suit was by the father against a creditor of the son 
and was for declaration that the property was not liable to attachment in execution of a 
decree held by the creditor against the son. It was held that the creditor claimed under 
the son litigating under the same title and the bar of res judicata arose so far as the 
question whether the property was the self-acquired property of the father was concerned. 12 
See also the undermentioned cases 13 

The following are examples of suits litigated under diffevent titles : 

(l) First suit in a personal or individual capacity. Second suit in a representa¬ 
tive capacity, such as that of a trustee, and vice versa. 1 * 


4 . (’26) 13 AIR 1926 Mad 234 (234). 

5. See also (’09) 4 Ind Cas 241 (242): 34 Bom 416 
(DB). (Both suits in personal capacity.) 

6 . (*10) 7 Ind Cas 184 (185) (DB) (Mad). 

(’30) 17 AIR 1930 Cal 47 (49) : 57 Cal 258 (DB). 
(Both suits as mutawallis of wakf.) 

[See also (’38) 25 AIR 1938 Mad 257 (258) (DB). 
(First suit by A as trustee of shrine—Second suit 
by shrine through A as trustee.)] 

7 . (’09) 34 Bom 244 (249) (DB). 

[But see (’25) 12 AIR 1925 Cal 1195(1198) (DB). 
(The issue in the second suit was not heard and 
decided in the tirst suit—The observations as to 
title are, it is submitted, not correct.)] 

8. t C^O) 7AIIU920A1170(72): 42 All 290 (294) (DB). 
(’27) 14 AIR 1927 Oudh 60 (62) (DB). 

9. (’23) 10 AIR 1923 Mad 257 (259) : 46 Mad 135 
(DB). 

10 . (’35) 22 AIR 1935 Pesh 150 (150) (DB). 

11 . (’38) 25 AIR 1938 Nag 401 (405) : ILK (1938) 
Nag 496 (DB). 

12 . (’37) 24 AIR 1937 Mad 651 (652). 

13 . (’42) 29 AIR 1942 Nag 119 (121) : ILR (1942) 
Nag 721. (Mere fact that the lessor and lessee had 
subsequent to a decision in a suit for rent between 
them acquired tho additional capacity of sadar 
lnmbardar and lambardar would not alter their 
capacities in a later suit between them, for rent 
in respect of later years — Nor would it bar the 
application of the rule of res judicata.) 

*(’40) 27 AIR 1940 Sind 227 (228) :IL11 (1941) 


Kar 99 (DB). (A purchaser of a mortgage debt at 
an auction sale brought a suit on the mortgage 
bond but his suit was dismissed for want of regis¬ 
tered deed of assignment of mortgage debt. Subse¬ 
quently a second suit wa9 brought based essentially 
on the same purchase but supported by a registered 
deed of assignment obtained after the dismissal of 
the tirst suit — Held, that the suit was barred by 
res judicata.) 

(’40) 45 Cal W N 854(856,857). (In first suit defen¬ 
dant impleaded in personal capacity but asserting 
that he was shebait of deity to which disputed 
property belonged—In subsequent 6uit defendant 
impleaded in both capacities but asserting tho 
same title— Held, he was litigating under the same 
title.) 

(’38) 42 Cal W N 560 (563). (First suit setting up 
purchase from defendant alleging that defendant 
inherited property from grandfather — Second suit 
alleging that defendant inherited property from 
father who obtained it by deed of gift from grand- 
fattier — Plaintiff sues in same capacity in both 
suits — Bui question raised in second suit was not 
in issue in previous suit.) 

14. f (’24) 11 AIR 1924 Lah 275 (276) (DB). 

(’27) 14 AIR 1927 Mad 1100 (1100). 

(’27) 14 AIR 1927 PC 128 (130, 131) : 54 Ind App 
238: 54 Cal 770 (PC). (Confirming AIR 1925 Cal 
996 but overruling the contention that where same 
shebaits sue other shebaits, they both represent 
the idol.) 
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(2) First suit as heir of k. Second suit as manager of Mutt}* 

(3) First suit in which A is impleaded as legal representative of a party who 
died pending suit. Second suit by A in his personal capacity and vice versa. 16 In the 
former case A only litigates as representing the deceased party and cannot set up pleas 
open to him in his personal capacity} 7 See also the undermentioned decisions. 18 

The words “between parties under whom they or any of them claim litigating 
under the same title’’ cover a case where the litigants in the later suit occupy by 
succession the same position as the litigants in the former suit. There is no distinction 
between forms of succession. 19 

In the undermentioned cases, 20 it was held that the person suing in the former 
litigation was litigating under a different title from that in which he was litigating 


(’36) 23 AIR 1936 All 422 (429) (DB). 

(’24) 11 AIR 1924 All 355 (356) : 46 All 230. 

(’20) 7 AIR 1920 All 318 (321) (DB). (Former 
suit brought to establish personal right — Subse¬ 
quent suit on behalf of guild.) 

(11) 36 Bom 29 (36) (DB). 

(’98) 22 Bom 216 (220) (DB). 

(’86) 10 Bom 24 (27) (DB). 

(’79) 4 Bom 37 (39) (FB). 

f (’39) 26 AIR 1939 Cal 148 (151) (DB). (A deci¬ 
sion in a prior suit against a party in hi3 personal 
capacity cannot operate as res judicata against 
him in a later suit by him as mutwalli of a certain 
endowment.) 

(’21)8 AIR 1921 Cal 425 (426) (DB). (First suit 
under S. 5, Religious Endowments Act — Public 
not made parties — Second suit by public under 
S 9*2.) 

(•20) 7 AIR 1920 Cal 379 (381) : 47 Cal 866 (DB). 
(’70) 13 Suth W R 52 (55) (DB). 

(’33) 20 AIR 1933 Lah 920 (921) (DB). 

(’31) 18 AIR 1931 Bah 610 (613) : 13 Lah 195 
(DB). (First suit as owners — Defence in second suit 
as permanent tenants held not barred.) 

(’31) 18 AIR 1931 Lah 161 (162) : 12 Lah 497 
(DB). (First suit under S. 92—Second suit in indi¬ 
vidual right.) 

(’30) 17 AIR 1930 Lah 487 (188). (First suit as 
rGversioner—Second suit as owner.) 

(*30) 17 AIR 1930 Lah 284 (284) (DB). (Do.) 

(’29) lOG'Ind Cas 864 (865) (Lah). (Do.) 

(•17) 4 AIR 1917 Lah 250 (250). 

(15) 2 AIR 1915 Lah 122 (123) : 1915 Pun Re 
No. G8 (DB). 

(•14) 1 AIR 1914 Lah 288 (288) : 1914 Pun Re 
No. 1 (DB). (First suit as guardian of minor— 
Second suit in his own right.) 

(’86) 1886 Pun Re No. 6. (First suit on joint claim 
for pre-emption—Second suit for ® r, 8ht.) 

4-C32) 19 AIR 1932 Mad 589 (591)(DB). (Trustee.) 
(’22) 9 AIK 1922 Mad 394 (396) (DB). 

• 15 ) 2 A lit 1915 Mad 62 (62) (DB). 

(•13) 18 Ind Cas 973 (974. 975) (DB) (Mad). 

(•36) 23 AIR 1930 Nag 71 (73) : 31 Nag L R Sup 
202 (DB). (Trustee.) 

(-26) 13 AIR 1926 Oudh 578 (583) : 1 Luck 489. 

15. (’04) 28 Bom 215 (226) (FB). 

16. (’25) 12 AIR 1925 Mad 59 (59) (DB). 


+ (’29) 16 AIR 1929 All 252 (253) (DB). 

(’17) 4 AIR 1917 Cal 667 (668) (DB). 

(’26) 13 AIR 1926 Rang 191 (192) (DB). 

17. (’25) 12 AIR 1925 Mad 59 (59) (DB). 

[But see (’22) 9 AIR 1922 All 463 (464, 465) 
(DB).] 

18. (’41) 28 AIR 1941 Rang 159 (160) : (1941) 
Rang L R 204 (DB). (First suit as representative 
of the Sanghas of byaungdaik — Second suit as 
presiding monk of the kyaungadaik ) 

(’37) 24 AIR 1937 Bom 334 (336) : ILR (1937) 
Bom 636 (DB). 

(’36) 23 AIR 1936 Cal 585 (589) (DB). (Executor 
impleaded in personal capacity — Decision not res 
judicata against him in his capacity as exe¬ 
cutor.) 

(’37) 24 AIR 1937 Mad 153 (155) (DB). (First suit 
by life estate holder claiming property to be trust 
property—Second suit by remainderman in per¬ 
sonal capacity — Widow cannot be said to have 
litigated under same title.) 


19. t (’16) 3 AIR 1916 Bom 273 (275) : 40 Bom 
606 (613, 614) (DB). 

(-24) 11 AIR 1924 Nag 422 (423, 424). 

20. (’14) 1 AIR 1914 All 109 (110). (Issues difler- 

(’34*121 AIR 1934 Oudh 293 (295) : 10 Luck 61. 

(•31) 18 AIR 1931 All 73 (76) (DB). (Subject- 
matter of tho two suits different aud tho matter in 
issue also.) 

(•31) 18 AIR 1931 All 21 (22) (DB). (First suit os 

heir of A _Second suit as heir of B — Held to be 

on different title —TTeld also that the former deci¬ 
sion was by ft Court not competent to try the sub¬ 


sequent suit.) 

•17) 4 AIR 1917 All 261 (262). (Issues not same.) 
’08) 5 All L Jour 729 (730, 731). 

•34) 21 AIR 1934 Cal 356 (362) : 60 Cal 1406 
(DB). (Claim in the first suit as heirs to mother 
disallowed — Subsequent suit as heirs to tueir 

father’s estate not barred.) . , 

-23) 10 AIR 1923 Lah 16 (17). (Not in issue and 
not between same parties.) 

•22) 9 AIR 1922 Lah 44 (45) (DB). (Issues difier- 

’16) ^3 AIR 1916 Mad 1101 (1101) (DB). (Case 

under Section 10.) T „ 1( ** 

■35) 2*2 AIR 1935 Nag G1 (62) : 31 Nag L R 
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in the later suit. The cases were, however, really decided on other grounds and the 
observations about the litigation being on different titles cannot be accepted as correct. 
See also Note 88 and Note 59. A applied as a widow of X for letters of administration to 
the estate of x. The application was dismissed on the ground that x being the first 
husband’s brother of A, her marriage with x was void and that, therefore, she was not 
the widow of X. Subsequently, the Deceased Brother’s Widow’s Marriage Act, 1921 (ll & 
12 Geo. v, Ch. 24) was passed by which such marriages were validated retrospectively. 
A thereupon again applied as widow of X for letters. The High Court of Patna held that 
the application was not barred by res judicata on the ground that the whole status 
of A had changed in the meantime. 21 It is submitted that the decision is not correct. 
The remedy in such cases can only be by way of review and not by way of a fresh 
application. 

71. Nature of title derived from party. — See Note 49. 

72. Identity of subject-matter and cause of action. — Under the Code 
of 1859, S. 2, it was enacted as follows : “The Civil Courts shall not take cognisance 
of any suit brought on a cause of action which shall have been heard and determined 
by a Court of competent jurisdiction in a former suit between the same parties or 
between parties under whom they claim.’’ It was accordingly held in cases coming 
under that Code that where the cause of action in the subsequent suit was different 
from that in the former suit, the latter suit was not barred even if the isstie decided was 
the same. 1 The Codes of 1877, 1882 and the present Code have substituted the words “no 
Court shall try any suit or issue in which the matter directly and substantially in issue 
has been directly and substantially in issue in a former suit” for the words “the Civil 
Courts shall not take cognisance of any suit brought on cause of action which shall have 
been heard,’’ etc. 

There is, therefore, nothing in the present section to show that the words “any 
matter” mean “matter arising out of the same cause of action." 2 Nor is there any 


(•37) 21 AIR 1937 Oudh 1G5 (167) : 12 Luck 516 
(DB). (In a prior suit lessor belt! entitled to eject 
lessees from certain shops — Subsequent suit by 
lessor to ejeot the same lessees from other shops— 
Judgment in prior suit could not operate as res 
judicata in subsequent suit as lessees claimed to 
hold under different titles.) 

(’12) 14 Ind Cas 12 (14) (Oudb). 

(’18) 5 AIR 1918 Pat 275 (276). (Issues not same.) 
{See also (’37) 24 AIR 1937 Bom 334 (336): 1 L R 
(1937) Bom 636. 

(’32) 19 AIR 1932 Bom 456 (458).] 

21. (’24) 11 AIR 1924 Pat 624 (627, 628). 

Note 72 

1. (’86) 10 Bom 28 (30). 

(’74) 22 Suth W R 282 (283). (Cause of action 
same—Second 6uit barred.) 

+ (’74) 2 Ind App 283 (285): 1 Cal 144 (146) (PC). 
(’Cause of action’ in S. 2, Act VIII of 1859 to be 
construed with reference to substance rather than 
to form of action.) 

(’75) 7NWPHCR 251 (254). 

(’74) 22 Suth W R 172 (173, 174). 

(’73) 20 Suth W R 450 (452). 

(’73) 20 Suth W R 412 (413). 

(’72) 18 Suth W R 202 (203). 

(’72) 18 Suth W R 19 (20). 

(’71) 16 Suth W R 264 (264). 


t (’70) 13 Suth W R 97 (98) (DB). 

(’69) 12 Suth W R 79 (80). (Cause of action same 
—Suit barred.) 

(*69) 11 Suth W R 244 (244, 245). 

(’69) 11 Suth W R 193 (193). 

(’69) 11 Suth W R 149 (149, 150). 

+ (’G8) 10 Suth W R 100 (100) (DB). 

(’66) 6 Suth W R 44 (45, 46). 

(’70) 1870 Pun Re No. 59. 

(’72) 7 Mad II C R 160 (166). (Cause of action 
same—Suit barred.) 

(’93-1900) 1893-1900 Low Bur Rul 490. 

2. t (’04) 6 Bom L R 594 (597, 598) (DB). 

*(’24) HAIR 1924 Pat 265 ( 266 ) : 2 Pat 771 
(DB). 

(’29) 16 AIR 1929 Cal 445 (447) (DU). (Causes of 
action different —Res judicata should be restricted 
to question of fact and mixed question of law and 
fact and not to pure question of law.) 

(’38) 25 A I R 1938 Nag 401 (406): I L R (1938) 
Nag 496 (DB). 

(’28) 15 AIR 1928 Nag 112 (112). (Causes of action 
arising out of same title — Second suit barred ) 
(’29) 16 A I R 1929 Oudh 172 (174) : 4 Luck 603 
(FB). (Referring to 20 All 110 confirmed in 24 
All 429 (PC); AIR 1924 Pat 265 : 2 Pat 771- 
12 Oudh Caa 347.) 

f (’ll) 11 Ind Cas 346 (348) : 14 Oudh Cas 117. 
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express allusion in the section to the identity of the subject-matter of the two suits. 

The result or the fruit of the litigation at which the parties are aiming is no longer a 

matter for consideration for the Courts. What is to be considered is whether the issue 
which is directly and substantially in question in the subsequent suit has been directly 

and substantially in question in the former suit. 3 In other words, it is the matter in 

issue directly and substantially, either actually or constructively, and not the subject- 
matter of the suit that forms the test of res judicata . 4 If the matter in issue decided 
covers a subject-matter besides that involved in the first suit, it will still be res 
judicata. 5 

Where the causes of action in the two suits are different, it often happens that 
the matter in issue in the two suits is not the same. It also happens in many cases that 
the cause of action in the subsequent suit was not in existence on the date of the former 
and, therefore, could not have been raised as a ground of attack or defence in the former 
suit. In such cases, the former suit does not operate as res judicata in the subsequent 
suit, though the decisions do not specifically advert to this distinction but simply hold 
that the cause of action is different in the later suit and that, therefore, there is no res 
judicata. 0 (see also O. 2, R. 2, Note 23.) On a careful perusal of the said decisions it will 


3. + (’02) 24 All 112 (115, 117) (DB). 

(’98) 25 Cal 571 (576) (DB). 

+ (’28) 15 AIR 1928 All 62 (64) (DB). 

(’36) 63 Cal 550 (558, 559) (DB). (Subject-matter 
need not be the same in the two suits.) 

(’35) 157 Ind Cas 381 (382) (Cal). 

(’38) 25 A I R 1938 Lah 369 (388) (FB). (Former 
suit for possession of mosque dismissed on ground 
of adverse possession of defendant—Mosque demo¬ 
lished—Subsequent suit for restoration of mosque 
and for declaration of right to say prayers—Issue 
in both suits same and second 6uit barred — Per 
Full Bench; Din Mahomed, J., dissenting.) 

4. (’42) 29 AIR 1942 Bom 309 (310): ILR (1942) 
Bom 822. 

(’42) 29 AIR 1942 All 410 (421) : I L R 1942 All 
624 (DB). 

(’42) 29 AIR 1912 Oudh 286 (288) (DB). 

(’ JO) 15 Cal W N 420 (425) (DB). 

(’82) 1 All 55 (58) (DB). 

(’33) 20 AIR 1933 Oudh535 (537): 9 Luck 237 (DB). 

(’81) 12 Ind App 16 (21) : 8 Mad 219 (PC). 

(’10) 5 Ind Cas 278 (280) (All). (Identity of title 
and not of subject-matter that is important.) 
f (’01) 23 All 5 (12) (DB). 
t (’89) 11 All 118 (157, 103) (SB). 

(’89) 13 Bom 25 (32) (DB). 

(’80) 5 Bom 27 (29). (First suit on footing of parti¬ 
tion which was held against — Second suit for 
partition not barred.) 

(’36) 63 Cal 550 (559) (DB). 
f (’35) 157 1ml Cas 381 (382) (Cal). 

(’33) 20 AIR 1933 Cal 879 (879) (DB). 

(’33) 20 AIR 1933 Cal 222 (230) (DB). 

C30) 17 AIR 1930 Cal 47 (50) : 57 Cal 258 (DB). 

( 05) •> Cal L Jour 540 (541, 542) (DB). 

(’*8) 15 Cal 75G (761) : 15 Ind App 97 (PC). 

( 21) 11 AIR 1924 Lah 423 (424). 

(’33) 20 AIR 1933 Mad 925 (928) : 57 Mad 73 
(I)B). (Suit to recover arrears of kattubadi—The 
fact that previous decision as to the liability to pay 
kattubadi was given with respect to previous years 
has no bearing on tbequestion of res judicata.) 


(’17) 4 AIR 1917 Mad 299 (305) (DB). 

(’38) 25 AIR 1938 Nag 401 (406) : I L R (1938) 
Nag 496 (DB). 

+ (’25) 12 AIR 1925 Oudh 444 (444). 

(’25) 12 AIR 1925Oudh390 (391): 29Oudh Cas 93. 
+ (’25) 12 AIR 1925 Oudh 118 (119). 

(•26) 13 AIR 1926 RanR 122 (122): 4 Rang 8 (DB). 
[But see (’31) 18 AIR 1931 All 73 (76).] 

5. (’42) 29 AIR 1942 All 267 (287): ILR (1942) All 

('23? lO^AIR 1923 All 613 (615) : 45 All 515 (DB). 
(’24) 11 AIR 1924 All 10 (10, 11) (DB). 

(’85) 8 Mad 219 (225) : 12 Ind App 16 (PC). 

[See also (’26) 12 AIR 1925 Rang 30 (32) : 2 

Rang 367.)) , . , 

6. In the folloiuing cases it will be found tnai 
the matters in issue in the two suits were really 
different: 

+ (’84) 8 Bom 174 (181) (FB). 

(’35) 22 AIR 1935 All 790 (791 . (Two separate 
and’unconneoted buildings erected on land — Suit 
for removal of one and possession of land under¬ 
neath dismissed — Subsequent suit for removal oi 

other is not barred.) 

(’35) 22 AIR 1935 All 645 (647). 

+ (’32) 19 AIR 1932 All 553 (554) (DB). . 

(’29) 16 AIR 1929 All 844 (844). (Suit dismissed 
for want of cause of action is not a bar.) 

(’29) 16 AIR 1929 All 696 (697) (DB). 

(’29) 16 AIR 1929 All 462 (462, 463) : 51 All 842 
(DB). (Case under Agra Pre-emption Act.) 

(’23) 10 AIR 1923 All 176 (179); 45 All 59 (DB). 
(’41) 28 AIR 1941 All 217 (218). (First suit for 
recovery of specific sum — Second suit for^ re ° d [* 
tion of accounts held barred neither by O. 2, it. 

(•40) 27 AIR 1910 Bom 311 (312) (DB). (daim for 

possession of property as owner dismissed— Subse¬ 
quent suit as mortgagee of same property to enforce 
mortgage is not barred.) 

(’02) 4 Bom L R 960 (961). 

(’90) 1890 Bom P J 72 (72) (DB). 

(’87) 11 Bom 160n (165u) (DB). 


RES JUDICATA 


[S 11 N 72 J 247 


be found in all those cases that the matter in issue was not the same in the two suits 
or that the cause of action in the subsequent suit was not in existence at the date of the 
former suit and could aot have been the subject of litigation then. The same observations 
apply to decisions which hold that there is no res judicata as the subject-matter of the 
later suit was different fiom that in the former suit. 7 On the examination of such cases it 


t (’83) 7 Bom 408 (410) (DB) (Previous suit on no 
cause of action at all.) 

(• 86 ) 12 Cal 339 (345, 348) (DD. 

(’38) 25 AIR 1938 Lah 492 (413). (First suit for 
pre-emption on the ground that an alleged gift to 
a Muhammadan widow was inieility a sale—Suit 
dismissed — Second suit for dedamtion of title on 
the ground that the plaintiff w.s entitled to the 
property as heir to the deceased, vs the widow had 
remarried—Second suit not barrel.) 

(’33) 20 AIR 1933 Lah 1017 (1017>(3B). 

(’21) 8 AIR 1921 Lah 133 (134) (Di).(Decision in 
a suit which proceeds on a cause o', tf.tion, which 
has no existence in the eye of tht vw cannot 
operate as res judicata.) 

(’38) 25 AIR 1933 Mad 221 (223) (DB). 
t (*25) 12 AIR 1925 Mad 1172 (1172). . 

*(’03) 26 Mad 760 (769, 770) (DB). 

(’93) 16 Mad 335 (338) (DB). 

(’24) 83 Ind Cas 309 (311) (Nag). 

(’37) 24 AIR 1937 Oudh 263 (265) : 13 Lu* 192 
(DB). 

(’18) 5 AIR 1918 Oudh 32 (59) : 21 Oudh C s 1 
(58) (DB). 

(’17) 4 AIR 1917 Pat 589 (590): 2 Pat L Jour -3 
(DB). (Suit dismissed for misdescription —Seco] 
suit on same cause of action not barred.) 

(’33) 20 AIR 1933 Rang 106 (107). 

In the folioicing cases it will be found that tJu 
cause of action in the later was not in 


(’28) 15 AIR 1928 All 272 (273) : 50 All 476. 

(’05) 27 All 142 (144) (DB). 

(’81) 1881 All W N 23 (23). 

(’23) 10 AIR 1923 Bom 467 (468) (DB). (Right to 
partition is a continuing right—See Note 36.) 

(’12) 36 Bom 189 (197) (DB). 

(’89) 13 Bom 326 (329) (DB). 

(’89) 13 Bom 72 (74) (DB). 

(’07) 9 Bom L R 274 (279). 

(’02) 6 Cal W N 314 (318) (DB). 

(’93) 20 Cal 732 (738, 739) (DB). 

(’75) 24 Suth W R 471 (471) (DB). (Suit on fresh 
tort.) 

(’28) 15 AIR 1928 Lah 263 (266) (DB). 

(’10) 1910 Pun L R No. 216, pp. 660, 661. 

(’27) 14 AIR 1927 Mad 415 (415, 416). 

(’26) 13 AIR 1926 Mad 1128 (1129) (DB). 

(’26) 13 AIR 1926 Mad 683 ( 686 ) : 49 Mad 596 
(DB). (Right to partition -is a continuing right. 
See Note 36.) 

(’25) 12 AIR 1925 Mad 1070 (1072) (DB). 

(’22) 9 AIR 1922 Mad 413 (415) (DB). 

(’82) 5 Mad 1 (3) (DB). 

(’24) 11 AIR 1924 Oudh 129 (130) 

98. 

(’22) 9 AIR 1922 Oudh 251 (254) 

157. 

(’06) 9 Oudh Cas 235 (238). 

(’05) 8 Oudh Cas 65 (74) (DB). 

In the folloiving cases the causes of action and 
the issues in the two suits were the same and 


26 Oudh Cas 
25 Oudh Cas 


existence at the date of the former suit: 

/• 4 o\ on Ain 194 '> Hnm <*•>•? ('WlVILR (19421 Bom ^ IC subsequent suit was held barred : 

( 42) 2J AIR 19i. Bom ^“i^UopUo. rGOn M U > 6 Ind Cas 233 (‘->37. 238) : 34 Mad 97. 

11 widow auopun 0 a bun ul nn . OQ » f . aon /.. 01 ooo\ 


798 (DB). (S, a Hindu 
to her husband in 1927—Suit for declaration 
against M and S by an agnate of the husband that 
the adoption was invalid — Compromise decree 
passed in which adoption was declared as null 
and void — S again adopting M in 1932 when 
there was a change in law — Suit for declaration 
by M that he was the adopted son of S — Held, 
the titles under which M was litigating in the two 
suits were derived from different transactions 
though of the same nature.) 

(’42) 29 AIR 1942 Oudh 286 (288). 

(’40) 27 AIR 1940 All 433 (438, 440) (DB). (Re¬ 
versioner’s suit for possession after widow’s death 
is not barred by previous suit by him for declaring 
alienation by her void.) 

(’10) 27 AIR 1940 Pat 204 (227) : 19 Pat 1 (DB). 
(There can bo no res judicata regarding “a cause 
of action” that arose subsequently to the suit.) 
(’96) 20 Bom 491 (492) (DB). 

(’93) 17 Bom 510 (511) (DB). 

(’78) 2 Mad 23 (28, 29): 5 Ind App 206 (PC). 

(’32) 19 AIR 1932 All 96 (97) : 54 All 68 (DB). 
(Failure of Buit under S. 77 of the Registration 
Act, no bar to a suit for specific performance of 
the original contract.) 


06) 29 Mad 320 (321, 322) (DB). 

<8) 15 Cal 808 (817) : 15 Ind App 113 (PC). 

’15) 2 AIR 1915 Mad 1107 (1110) (DB). 

*)4) 1 Cal L Jour 248 (252). 

7 -he issues were different in the following 
—sions : 

(’ 4 ‘29 AIR 1942 Mad 128 (129). (The subject 
. lm -*r of the claim order, that is, the crops on 
an, .3 not identical with the land itself and hence 
a './ion in a previous claim for crops uuder 
58, does not operate as res judicata in 
O'Jl'i.uent suit with respect to the land. AIR 
/.o,! ii 6(j9 : 44 Cal c9 «. licl - o»t.) 

v ram i 11 1931 L;lb 254 < 234 ) < DIJ ). 

/!).> 11 ,om 200 ( 212 . ‘- 2 !») (DB). 

•«7 n 1924 A » 922 ( 923 ) (DB). 

87 > U 355 (360) (1)B). 

•Tv i VrS 923 Cal 379 ( 3S0 > : 50 CaI 47 5 (DB). 

{•OTtM oS 1 , 7 .®** 2“ : « Cal 698.(DB). 

(186n 1864^ 11 23 ( ' 23 ’ 2i) < DB >- 

l Mad E 'Vg mT U0 (U1) (DB) - 

rjnai air hS 320 (325 - 326 - 333 ) (db). 

( rsL f.981^5 cf at 515 < 518 ) (DB)- 

[See ( 98) 2o C 22 (530 5 81) ' (F ^ J 
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will be found that;, as a matter of fact, the matter in issue was different in the two suits 
or that the ground of attack or defence did not exist at the date oi the former suit and, 
therefore, could not be raised in the former suit. 8 

73. The Court trying the former suit must hjive been competent 
to try such subsequent suit or the suit in which such issue has been 
subsequently raised. — Section 2 of the Code of 1859 and S. 13 of the Code of 1877 
were so worded that it was enough for the operation of the rule of res judicata that the 
Court trying the former suit or issue was a “Court of competent jurisdiction” to try that 
suit or issue . In Mt. Bdun v. Mt. Bechun,' Sir Barnes Peacock, C. J., interpreted the 
words to mean that the former Court must be one “which would have had jurisdiction 
over the matter in the subsequent suit in which the first decision is given in evidence as 
conclusive;” in other words, it must be a Court of concurrent jurisdiction with that of 
the Court trying the subsequent suit. This view was, however, negatived in Bun Baliadui 
Singh v. Lucho Koer* This conflict of views was settled by the Legislature by enacting 
in S. 13 of the Code of 1882, that the Court trying the former suit must have been 
competent to try “such subsequent suit or the suit in which such issue has been 
subsequently raised,” thus adopting the view of Sir Barnes Peacock, C. J., above referred 
to as to the necessity of the concurrency of jurisdiction between the two Courts. The 
contrary view that had been expressed in Bun Bahadur Singh v. Lucho Koer was, 
on appeal, overruled by their Lordships of the Privy Council in Bun Bahadut Singh v. 
Lucho Koer * 

Under the Code of 1882 and under the present Code also, it is now necessary that 
the Court trying the former suit should have been competent to try the subsequent suit 
itself. 5 Otherwise, the rule of res judicata under the section will not apply. 6 Wh ere t ie 


8. The matter in dispute tuas not in existence in 
the previous suit, in the following cases: 

(•20) 1G AIK 1929 Oudh 15 (1G) (DI3). 

(’28) 15 AIR 1928 Lab 263 (266) (DB). 

(’91) is Bom 537 (541, 542) (DB). 

(*33) 20 A I R 1933 Cal 246 (2 49) : 60 Cal 8 (DB). 
(Defendant’s plea of adverse possession negatived 
— I’lea that at the date of the later suit defendant 
had perfected her title by adverse possession is not 
barred.) 

(’29) 1G AIR 1929 Cal 201 (202). 

(’81) 6 Cal 559 (5G3) (DB). 

(’69) 11 Suth W It 382 (383, 384) (DB). 

Note 73 

1. (’67) 8 Suth W R 175 (179). 

2. (’81) 6 Cal 406 (413, 414). 

3. (’81) 6 Cal 406 (113, 414). 

4. (’85) 11 Cal 301 (308,309):12 Ind App 23 (PC). 

5. (’42) 29 AIR 1942 Nag 119 (121):I L R (1942) 
Nay 721. 

(’28) 15 AIR 1928 Mad 840 (844) (DB). 

11 Lab L T 98. 

f (’37) 24 AIK 1937 All 20 (21). (Mere competency 
to try the issue raised in the subsequent suit is not 
enough.) „ _ nr% 

f (’32) 19 AIK 1932 All 483 (483) : 51 All 786 
(DB). „ , 

(’23) 10 AIK 1923 All 113 (115). (Former Court 
competent, therefore barred.) 

( 33) 20 AIK 1933 Bom 398 (401) : 57 Bom 456 

(DB). 

(’38) 25 AIR 1938 Cal 724 (728) (DB). 


f (’35) 22 AIR 1935 Cal 792 (797) (DB). 

(’26) 13 AIR 1926 Cal 1053 (1054) (DB). 

(’10) 5 Ind Cas 573 (575, 576) (DB) (Cal). 

+ (’08) 35 Cal 353 (358) (DB). „ , 

(’74) 21 Sutb W R 207 (208) (DB). (Former Court 

competent, therefore barred.) 

(•68) 10 Sutb W R 325 (326) (DB). (Do.) 

(’91) 4 C P L R 84 (87). (Do.) 

\ (’37) 24 AIR 1937 Lab 346 (347). 

(•33) 20 AIR 1933 Lah 551 (552) : 14 Lab 369 

(’33? 20 AIR 1933 Mad 913 (914) : 57 Mad 335 

(’25) 12 AIR 1925 Mad 1167 (1167) (DB). 

(’99) 9 Mad L Jour 196 (197) (DB). 

(’95) 18 Mad 257 (263) (DB). 

(’34) 21 AIR 1934 Pat 270 (273). 

(’28) 108 Ind Cas 623 (624) (Lah). 

6. (’42) 29 AIR 1942 Oudh 25 (27) 

(’41) 28 AIR 1941 Oudb 429 (432) (DB). (Former 
suit for ejectment and rent of a house tried by 
Munsif—Subsequent suit for declaration of plain- 
tiff's ownership tried by Additional Civil Judge 
Subsequent suit held not barred by res judicata 
as former Court was not competent to try it.) 

(•41) 28 AIR 1941 Cal 104 (105). (Decision in rent 
suit in Small Cause Court that tenancy is governed 
by Transfer of Property Act — No bar to subse¬ 
quent title suit in which it is claimed that tenan y 
is Governed by Bengal Tenancy Act.) 

(’•40) 21 Pat L T 894 (896) (DB). 
f ('39) 26 AIR 1939 Pat 375 (377): 18 Pat 34- (DB). 


17 Luck 215 
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Court which tried the former suit is incompetent to try the later suit, the fact that the 
decree in the prior suit is based on an award made by arbitrators cannot render the 
matters decided therein res judicata in the subsequent suit. 7 A3 the section is explicit on 
this point the general principles of res judicata cannot be invoked in this respect. 8 

The section does not, in express words, say that the Court trying the first suit 
should have been competent to try that suit. But obviously, such competency is also 
quite necessary. 0 As has been seen in Note 3 on S. 9 , if a Court has no jurisdiction to try 
a suit, its judgment and orders are mere nullities and have no effect either as estoppel or 
otherwise and therefore cannot operate as res judicata in subsequent proceedings. 10 But 


(’39) 26 AIR 1939 Sind 329 (330) : I L U (1940) 
Knr 15 (DB). 

(’02) 29 Cal 707 (715) : 29 Ind App 196 (PC). 

(’OS) 35 Cal 353 (358, 359) (DB). 

(’36) 23 AIR 1936 All 459 (460). 

(’31) 18 AIR 1931 All 454 (438) : 33 All 560 (DB). 
(’27) 14 AIR 1927 All 297 (298) : 19 All 543 (DB). 
(’26) 13 AIR 1926 All 34 (35). 

(’24) 11 AIR 1924 All 466 (166). 

(’23) 10 AIR 1923 All 368 (369). 

(’21) 3 L R All (Rev) 156 (157) (FB). 

(’20) 7 AIR 1920 All 23 (25) (DB). 

(’13) 11 All Ij Jour 231 (232). 

t (’25) 12 AIR 1925 Bom 241 (212, 243) : 49 Bom 
442 (FB). 

(’21) 8 AIR 1921 Bom 434 (435): 45 Bom 805(DB). 
(’38) 67 Cal L Jour 223 (227, 228) (DB). 

(’36) 23 AIR 1936 Cal 629 (637). (But the finding 
creates a paramouut duty on the party against 
whom it is given to displace it.) 

(’34) 21 AIR 1934 Cal 192 (198) (DB). 

(’30) 17 AIR 1930 Cal 238 (239) (DB). 

(’26) 13 AIR 1926 Cal 603 (603) (DB). 

(’24) 11 AIR 1924 Cal 487 (489) (DB). (Former de¬ 
cision by Small Cause Court — Subsequent suit in 
the ordinary civil Court.) 

(’IK) 5 AIR 1918 Cal 70 (71) (DB). 

(’09) 4 Ind Cas 442 (445) (Cal) (DB). 
t (’35) 156 Ind Cas 1031 (1033) (DB) (Lah). 

(’30) 17 AIR 1930 Lah 501 (503) (DB). 

(’94) 1894 Pun Re No. 146. 

(’22) 9 AIR 1922 Mad 394 (396) (DB.) 

(’09) 4 Ind Cas 97 (97) (DB) (Mad). 

+ (’.31) 21 AIR 1934 Nag 178 (179). (General 
principles of res judicata cannot be applied to 
such a case so as to override tha specific provisions 
of this section.) 

(’15) 2 AIR 1915 Oudh 30 (31). 

7. (’32) 19 AIR 1932 Pat 105 (110) : 11 Pat 50 
(DB). 

8 . (’ll) 28 AIR 1941 Cal 104 (106). 

9. (’18) 5 AIR 1918 Mad 988 (989) (DB). 

(1900) 1900 Pun L R No. 105, at p. 435 : 1900 

Pun Re No. 39. 

(’31) 18 AIR 1931 All 425 (42G) (DB). (Court ha3 
jurisdiction to decide wrong as well as right.) 
t(’26) 13 AIR 192G Bom 481 (484). 

(’20) 7 AIR 1920 Cal 131 (134) : 47 Cal 770 (DB). 
(’24) 11 AIR 1924 Mad 716 (717, 720) : 47 Mad 
850 (DB). (Wrong suit followed by a wrong decree 
does not bar a correct suit.) 

(’03) 2 Low Bur Rul 24 (25, 26). 

10. (’42)29 AIR 1942 Cal 1 (13) : I L R (1941) 2 
Cal 434 (DB). 


(’40) 27 AIR 1940 P C 222 (225) : ILR (1940) Kar 
P C 460 (I’C). (A Court which declines jurisdiction 
cannot bind the parties by it9 reasons for declining 
jurisdiction. Such reasons are not decisions and 
are certainly not-decisions by a Courtof competent 
jurisdiction.) 

(’83) 7 Bom 408 (410) (DB). 

(’32) 19 AIR 1932 Oudh 313 (314) : 6 Luck 697 
(DB). 

(’77) 4 Ind App 66 (75) : 2 Cal 327 (P C). 

(’31) 18 AIR 1931 All 454 (458) : 53 All 560 (DB). 
(’31) IS AIR 1931 All 200 (201). 

(30) 17 AIR 1930 All 681 (G85, 686 ) : 52 All 868 
(DB). 

(’26) 13 AIR 1926 All 650 (652). 

(’22) 9 AIR 1922 All 397 (398, 399) (DB). 

(’10) 6 Ind Cus 98 (100) (DB) (All). 

(’09) 2 Ind Cas 456 (457, 458) (All). 

(’75) 1 All 588 (590) (DB). 

(’75) 7 N W P H C R 99 (100) (DB). 
f (’13) 20 Ind Cas 530 (532) : 37 Bom 563 (DB). 
(’07) 9 Bom L R 274 (279). (Judgment against a 
dead person.) 

(1900) 24 Bom 77 (85) (DB). (Judgment of foreign 
Court having no jurisdiction over subject-matter.) 

( 88 ) 1883 Bom P J 383. 

(’26) 13 AIR 1926 Cal 991 (992) (DB). 

(’05) 9 Cal W N 956 (960. 961) (DB). 

(’81) 7 Cal 739 (74 4) (DB). 

(’74) 22 Sutb W R 308 (309) (DB). 
f (’29) 16 AIR 1929 Lah 627 (629, G30). (Judg¬ 
ment of foreign Court having no jurisdiction over 
subject-matter.) 

(’23) 10 AIR 1923 Lah 141 (142) (DB). 

(’03) 1903 Pun Re No. 37. 

(’99) 1899 Pun Re No. 2. (Judgment of foreign 
Court having no jurisdiction over subject-matter.) 
(’32) 19 AIR 1932 Mad 233 (233, 231). 

(-28) 15 AIR 1928 Mad 746(752) (DB). (Ultra vires 
order in execution.) 

\ (-28) 15 AIR 1928 Mad 327 (333) : 51 Mad 720 
(DB). (Judgment of foreign Court having no juris¬ 
diction over subject-matter.) 

(’05) 28 Mad 42 (49, 50) : 32 Ind App 45 (PC). 

(’35) 22 AIR 1935 Nag 250 (256) : 31 Nag L R 
Sup 43 (FB). 

(’35) 22 AIR 1935 Nag 28 (30). 

(’17) 4 AIR 1917 Nag 118 (119). (Incompetent 
reference under O. 46, R. 1.) 

(-28) 15 AIR 1928 Oudh 296 (297). (Such finding 
must be regarded as obiter dictum.) 

(’32) 19 AIR 1932 Pat 105 (110) : 11 Pat 50 (DB). 
(’25) 12 AIR 1925 Pat 807 (810) : 4 Pat 4 40 (DB). 
(Ultra vires order in execution.) 
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a Court has always jurisdiction to decide for itself whether it has jurisdiction to try the 
suit before it and its decision thereon will be as much res judicata in a subsequent suit 
as a decision on any other point. 11 Where therefore the existence or otherwise of 
jurisdiction depends upon facts proved or upon facts in the knowledge of the party which 
he had an opportunity of bringing forward in the Court but which he did not, and the 
Court expressly or impliedly decides that it has jurisdiction and proceeds with the suit, 
the decision cannot be challenged on the ground of want of jurisdiction in subsequent 
proceedings. 12 (see also S. 21 Note 8.) 

74. “Court,” meaning of_See also section 2 clause (8) and Notes thereon. 


In order to found an estoppel under this section the former decision must have 
been that of a Court. Administrative Officers are not ‘Courts’ within the meaning of this 
section, though they may have been invested by the Legislature with certain powers to 
inquire into and decide certain matters, and though they are bound to conduct such 
inquiry in conformity with the principles of natural justice. 1 


(’22) 9 AIR 1922 Pat 252 (255) : 6 Pat L Jour 650 
(DR). 

(’38) 25 AIR 1938 Pesh 54 (57) (DB). (Reference 
to arbitration under Sec. 152, Companies Act — 
Award which is executable only by District Judge 
executed by Sub-Judge—Execution is ultra vires— 
Point decided in such ultra vires proceedings is a 
nullity and hence cannot become res judicata.) 
(’35) 22 AIR 1935 Rang 517 (520). 

[Sec (’27) 14 AIR 1927 All 505 (50G): 49;A11918. 
(’15) 2 AIR 1915 Lah 164 (164) : 1915 Pun Re 
No. 73.] 

[Sec also (’43) 30 AIR 1943 Cal 56 (57). (Appli¬ 
cation purporting to be under S. 47 — S. 47 not 
applicable but O. 21, R. 58 possible to apply— 
Order by Court is not without jurisdiction.) 

(’93) 16 Mad 481 (485).] 

Also see S. 9 Note 3. 

11 . (’42) 76 Cal L Jour 183 (188) (DR). (Erroneous 
decision of Executing Court that the matter was 
not within it9 competence is res judicata.) 

(’ll) 28 A I R 1941 Cal 15G (159) :ILR (1940) 
2 Cal 277. (Rut not the decision that the amount 
is barred by limitation, which was gone into only 
for deciding the question of jurisdiction.) 

(’40) 27 A I R 1910 P C 222 (225) : I L It (1940) 
Kar P C 460 (PC). (Court declining jurisdiction 
—Reasons for declining jurisdiction are not deci¬ 
sions and cannot bind parties — Decision us to 
jurisdiction is res judicata.) 

( 03) 1903 Pun L R No. 16, p. 51 : 1902 Pun lto 

No. 92 (SR). 

t (’37) 24 AIR 1937 Lah 649 (652). 

} (’35) 22 A I It 1935 Mad 835 (838) : o9 Mad 6- 

(DR). 

[Sec (1887) 11 Rom 488 (190).] 

{But sec (’ll) 28 A I R 1941 Cal 493 (194, 49o). 
(lies judicata — Principles of. do not apply to 
decision as to Court’s jurisdiction — Execution 
applications tiled in Court of competent jurisdic¬ 
tion—Court wrongly deciding on last application 
to have no jurisdiction—Principles of resj udicnfn 
held did not apply—Applications can be availed 
of to save time — (Question of bad faith does not 

12.T(’22) 9 AIR 1922 Tat 322 (333, 334) (DB). 


(’33) 20 AIR 1933 Pat 104 (106, 107) : 12 Pat 117 
(DB). 

(’26) 13 AIR 1926 All 650 (652). 

*(’26) 13 AIR 1926 Bom 481 (485, 487). 

(’26) 13 A I R 1926 Cal 1101 (1103) (DB). (Even 
erroneous decision of jurisdiction is res judicatAi) 
(’38) 25 AIR 1938 Mad 257 (262) (DB). (Objection 
as to want of pecuniary or territorial jurisdiction.) 
(’26) 13 AIR 1926 Oudh 369 (369). 

(’26) 13 AIR 1926 Oudh 239 (240). 

(’19) 6 AIR 1919 Oudh 123 (124). 

(’36) 23 AIR 1936 Si D d 34 (38). 

Note 74 

1. \ (’07) 29 All 519 (533) : 34 Ind App 125 (P O). 
(Committee of Oudh Talukdars.) 

(’06) 30 Bom 220 (224) (DB). (Talukdan settlement 

officer in Bombay.) . 

(’38) 25 AIR 1938 P C 210 (216) : 13 ' 

1 32 Sind L R 845 : 65 Ind App 314 (PC). (Where 
no objection is raised under S. Ill of U. I. L 
Revenue Act, the Collector in partition P roc ® et !: 
ings under that Act does not function as a civil 

(•66)'lAgra 135 (136) (DB). (Settlement officer.) 

(’04) 1 All L Jour 9 (13, 14) P B ); . /fw , 

4- f’29) 16 A I R 1929 Cal 130 (132) (DB). (Derti- 
ticatc officer under tho Bengal Public Demand and 
Cess Recovery Act.) 

('061 3 Cal L Jour 133 (134, 135) (DB). 

(’01) 28 Cal 471 (473, 474) (DB). (Settlement 

(’96) C 23Cal 257 (260, 261) (DB). (Do.) 

(’81) 7 Cal 736 (738) (DB). (Registrar acting under 

the Indian Registration Act.) 

(1861) 1861 Suth W 11 (Gap) 26 (27) FB>. (ARCnt 
to the Governor General beforo Regulation XIII o 

1833.) 

(’68) 1868 Pun Re No. 6 (Rev). TTT * nqqaiMad 
(’38) 25 AIR 1938 Mad 148 (151): ITjR{l9da)M&d 

V 151 (SB). (Income-tax officer does not constitu 
*(’30? lV AIR 1930 Mad 209 (213) : 53 Mad 420 
(.SW(73). (FinffioRS by 

Deputy Commissioner in proceedmgs under S.30A 
of the Oudh Rent Act-Not res judicata.) 
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75. Where Court deciding former suit is one of exclusive jurisdiction. 

_As has been seen already in Note 73. S. 11 requires that the Court trying the former 

suit must be one of concurrent jurisdiction with that of the Court trying the subsequent 
suit. It does not deal with the effect of the decision of a Court of exclusive jurisdiction. 
Where the former Court is a Court of exclusive jurisdiction, matters decided by it will be 
beyond the competence of a Court trying a subsequent suit, which has no such exclusive 
jurisdiction. On general principles of res judicata , the decision of the former Court of 
exclusive jurisdiction will be conclusive on the matter decided irrespective of the limitation 
that the former Court must be competent to decide the subsequent suit. 1 Thus, Small 
Cause Courts arid Revenue Courts have been empowered by the Legislature to try 
particular classes of suits to the exclusion of ordinary Civil Courts 2 and any decision 
arrived at by such Courts in the exercise of such exclusive power is conclusive and 
cannot be questioned by the ordinary Civil Courts. 3 In some decisions, however, it has 
been held that a prior decision by a Small Cause Court will not be res judicata if the 
same question again arises in a regular suit. 4 It is submitted that these decisions are not 

correct. 

The judgment of a Court of exclusive jurisdiction can operate as res judicata only 
on a matter which that Court could exclusively decide. Thus, the decision of a Small 
Cause Court on a question of title to immovable property cannot operate as res judicata 
in a suit in the ordinary Civil Court. 6 See also the undermentioned case. 6 


76. Exclusive jurisdiction of Revenue and Civil Courts.—As has been 
seen in the above Note, Revenue Courts in the various Provinces have been given 
exclusive jurisdiction in certain matters by the Legislatures of those Provinces. The 
decisions on some matters by the Revenue Courts have been declared to have the 


(’16) 3 A I R 1916 Low Bur 30 (32) : 8 Low Bur 
Rul 556 (560). (Orders of revenue officers.) 

[See (’38) 25 AIR 1938 Lab 369 (118). (See judg¬ 
ment of Din Mahomed J., regarding the decision 
of a Deputy Commissioner in the Punjab, delivered 
in 1855 according to the Punjab Civil Code which 
was then in force.)] 

Note 75 

1.*(’32) 19 AIR 1932 Oudh 199 (203, 204) : 7 
Luck 716 (FB). 

f (’26) 13 AIR 1926 Sind 236 (237) : 21 Sind L R 
23 (DB). (Small Cause Court.) 

(’37) 24 AIR 1937 Lah 346 (347). 

(’35) 22 AIR 1935 Lah 826 (827). (Finding by a 
Gurudwara Tribunal that property belonged to the 
Gurudwara — Subsequent suit in Civil Court by 
Gurudwara for possession — Previous decision 
operates as res judicata.) 

(’39) 26 AIR 1939 Oudh 17 (27). (Decision of 
Revenue Court of Oudh before 1865 regarding 
rights to land operates as res judicata.) 

[See also (’34) 21 AIR 1934 Sind 112 (113).] 

2. See for instance S. 16, Provincial Small Cause 
Courts Act and S. 189, Madras Estates Laud Act, 
1908. 

3. (’94) 16 All 464 (472). (Revenue Court.) 

(’18) 5 AIR 1918 All 49 (50, 51) : 41 All 97 (103). 
(Do.) 

(’27) 14 AIR 1927 All 189 (190). (Do.) 

(’23) 10 AIR 1923 All 527 (528). (Do.) 

(’23) 10 AIR 1923 All 437 (438). (Do.) 


’19) 6 AIR 1919 All 190 (191) : 41 All 203 (205). 
(Do.) 

[’93) 15 All 387 (390, 392) (FB). (Do.) 

+ (’85) 7 All 191 (194) (DB). (Do.) 

’85) 7 All 148 (151, 152) (DB). (Do.) 

’83) 5 All 245 (248) (DB). (Do.) 

’38) 25 AIR 1938 Lah 811 (813) : I L R (1939) 
Lah 183. (Small Cause Court.) 

(’37) 24 AIR 1937 Lah 346 (347). (Do.) 

(’29) 16 AIR 1929 Lah 586 (587). (Revenue Court.) 
+ (’88) 9 Mad 39 (41, 12) (DB). (Do.) 
f (’29) 16 AIR 1929 Oudh 362(363): 4 Luck220.(Do.) 
(’26) 13 AIR 1926 Oudh 348 (349). (Do ) 

(’26) 13 AIR 1926 Oudh 205 (205). (Do.) 

(’34) 21 AIR 1934 Sind 112 (113). (Small Cause 
Court.) 

(’26) 13 AIR 1926 Sind 236 (237) : 21 Sind L R 
23 (DB). (Do.) 

Also see S. 9 Note 51. 

4. \ (’24) 11 AIR 1924 Cal 487 (4S9) (DB). 

(’39) 26 AIR 1939 Nag 130 (131). (Former suit in 
Small Cause Court — Later suit on regular side— 
Same Judge presiding over both Courts — Still no 
res judicata.) 

t’X±\ 91 MU 1934 Nile 178 (179). 


5. (’34) 21 AIR 1934 Lah 324 (325). 

(’37) 41 Cal W N 1019 (1019). 

(’38) 25 AIR 1938 Lah 811 (813) : I L R (1939) 
Lah 183. 

6. (’39) 26 AIR 1939 Cal 719 (719). (Order reject¬ 
ing application for possession by mortgagor under 
S. 26G of Ben. Ten. Act, is not res judicata.) 
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force of a decree of a Civil Court 1 and some again, as final. 2 As a general rule, the 
Revenue Courts have been given such jurisdiction over questions relating to the existence 
or otherwise of the relationship of landlord and tenant , as to the status of the 
tenant, as to the terms on which he bolds the tenancy and as to similar questions. In 
all such cases the decision of the Revenue Court will be, conclusive in subsequent 
proceedings in the Civil Court. 3 Questions of title, and questions as to rights of the 
landlords or tenants inter se, are ordinarily outside the cognizance of Revenue Courts. 4 
The decision of such a Court on a question of title will not therefore bar a fresh litigation 
in respect thereof in a Civil Court, even if it was absolutely necessary for the Revenue 
Court to have decided it for the purpose of disposing of the case before’ it. 6 On the other 


Note 76 

1. See S. 107, Ben. Ten. Act, VIII of 1885; S. 96 
(b), N. W. P. Rent Act, XII of 1881; S. Ill, 
U. P. Land Revenue Act, III of 1901. 

(’39) 2G AIR 1939 Cal 719 (719). (While an order 
restoring possession under sub-s. (6) of S. 26G, 
Ren. Ten. Act (VIII of 1885) has the eflect of a 
decree of a Civil Court, there is no such provision 
with regard to an order rejecting an application.) 
t (’1G) 3 AIR 1916 All S3 (84) : 38 All 302 (FB). 
(’9G) 18 All 270 (283). 

[ See also (’02) 29 Cal 252 (255, 256).] 

2. (' 28) 15 AIR 1928 Cal 479 (480) : 55 Cal 464 
(DB). 

t (’28) 15 AIR 1928 Cal 706 (708) (DB). 
r Sec (’18) 5 AIR 1918 Pat G60 (663) : 3 Pat L 
Jour 379 (DB).] 

3. (’38) 25 AIR 1938 P C 210 (214): 13 Luck 508. 
32 Sind L R 845 : 65 Ind App 314 (PC). (Ques¬ 
tion of title affecting partition not raised in parti¬ 
tion proceedings—Partition completed—Question 
caunot be raised in Civil Court by virtue of S. 233 
(k), U. P. Land Revenue Act, III of 1901.) 

(’16) 3 AIR 191G All 345 (346) : 38 All 533. 

( 33) 20 AIR 1933 Lah 738 (740). 

(•29) 16 AIR 1929 All 232 (232, 233). 

(’28) 15 AIR 1928 All 343 (344). 

(’27) 14 AIR 1927 All 613 (614). 

(T3) 35 All 464 (465) (DB). 

(’12) 10 All L Jour 52 (56). 

(’07) 1907 All W N 1 (1) (DB). 
f (’97) 19 All 101 (104) (FB). 

(’96) 18 All 325 (328) (DB). 

(’16) 3 AIR 1916 Cal 686 (688) : 43 Cal 136 (DB). 
t (’74) 22 Suth W R 362 (363) (DB). 

(’70) 13 Suth W R 342 (342). 

(’66) 5 Suth W R Act X 3 (4. 5). 

(’64) 1 Suth W R 128 (128) (DB). 

(‘32) 19 AIR 1932 Lah 623(624). 

►Id ’07) 30 Mad 510 (514) (DB). 

(’07) 30 Mad 320 (321) (DB). 

(’01) 27 Mad G5 (66) (DB). 
f (’90) 13 Mad 287 (291) (DB). 

(’32) 19 AIR 1932 Oudh 273 (274) (DB). 

(’17) 4 AIR 1917 Oudh 12 (13). 

(’31) 18 AIR 1931 Pat 215 (216): 10 Pat 337 (DB). 
(See (’34) 21 AIR 1934 Cal 467 (468). (Principle 
of constructive res judicata does not apply to 
proceedings under S. 105 of the Bengal Tenancy 
Act.)] 

4. (’42) 29 AIR 1942 Oudh 301 (302). (The deci¬ 
sion of a Revenue Court in a suit for rent that the 
defendant is a tenant and liable to pay rent does 


not bar the defendant from maintaining a suit in a 
Civil Court for a declaration that he is the owner.) 
[See (’27) 14 AIR 1927 All 70 (74):48 All 774(FB).] 

5. (’42) 29 AIR 1942 Oudh 258 (259) : 17 Luck 
558 (DB). 

(’42) 29 AIR 1942 Oudh 301 (303). 

(’42) 29 AIR 1942 Oudh 25 (27) : 17 Luck 215. 
(’24) 11 AIR 1924 All 163 (164) (DB). 

(’04) 27 All 163 (165) : 1 All L Jour 503 (506). 
*(T6) 3 AIR 1916 P C 150 (151) : 20 Oudh Cas 8 

(’^30)^17 AIR 1930 All 611 (614) : 52 All 823 (DB). 
(’29) 16 AIR 1929 All 17 (18). 

(’24) 11 AIR 4924 All 479(479). 

(’20) 7 AIR 1920 All 21 (21):42 All 309(311)(DB). 
(’19) 6 AIR 1919 All 285 (286) (DB). 

(’16) 3 AIR 1916 All 157 (158). 

(’16) 3 AIR 1916 All 83 (84) : 3S All 302 (310, 

311) (FB). 

(’15) 2 AIR 1915 All 90 (91). 

(’15) 2 AIR 1915 All 49 (49): 37 All 223 (225) (DB). 
(’12) 15 Ind Cas 239 (240) (DB) (All). 

(’09) 2 Ind Cas 587 (589) (All). 

(’09) 1 Ind Cas 517 (518) (All). 

+ (’05) 27 All 569 (572) (DB). 

(’04) 26 All 601 (602) (DB). 

(’04) 26 All 468 (470) (DB). 

(’02) 24 All 153 (154) (DB). 

(’98) 20 All 520 (523) (DB). 

(’88) 10 All 347 (349, 350). 

(’85) 7 All 224 (226, 227) (FB). 

(’84) 6 All 403 (406) (DB). 

(’84) G All 295 (297) (DB). 

(’82) 4 All 11 (13) (DB). 

(’81) 3 All 521 (522, 523) (DB). 

(’81) 3 All 81 (84) (DB). 

(’81) 3 All 51 <54, 55) (DB). 

(’81) 3 All 40 (44) (DB). 

(’70) 2 NWPHCR 64 (66) (DB). 

(’68) 3 Agra 311 (312) (DB). 

(’G7) 2 Agra 127 (128) (DB). 

(’66) 1 Agra 27 (30) (DB). , . , nR v 

(’27) 14 AIR 1927 Cal 216 (217) : 54 Cal 114 (DB). 
(’14) 1 AIR 1914 Cal 701 (702) (DB). 

(’13) 20 Ind Cas 910 (913) (DB) (Cal). 

(’05) 2 Cal L Jour 306 (310, 311) (DB). 

(’04) 8 Cal W N 741 (744) (DB). 

4 (*03) 30 Cal 339 (364, 365) (DB). 

(’99) 3 Cal W N 202 (206) (DB). 

(’91) 21 Cal 378 (382) (DB). 

(’92) 19 Cal 641 (643) (DB). 

(’82) 8 Cal 470 (472) (DB). 

(’74) 21 Suth W R 25 (26) (DB). 
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hand, where, as between the parties to a revenue suit, a Civil Court of competent 
jurisdiction has decided a question of title, the decision will operate as res judicata, in 
the revenue suit. 6 

Where the Revenue Court has no jurisdiction at all to decide the subsequent suit 
or an issue in such suit, its decision on such matter is not conclusive in the subsequent 
suit in the Civil Courts. 7 

As to concurrent jurisdiction of Revenue Courts with the Civil Courts, see Note 77. 
Also see s. 9, Note 51. 

77. Concurrent jurisdiction of Revenue, Rent and Settlement Courts 
and Civil Courts. — It has been already mentioned that the determination of a 
question of title is generally the function of a Civil Court. (See Note 7G.) But if the 
Legislature invests a Revenue or Rent or Settlement Court with the power of deciding 


C73) 20 Suth W It 455 (455) (DB). 

(■73) 20 Suth W It 105 (106) (DB). 

*(’73) 19 Suth W R 322 (331. 332) (FB). 

(’73) 19 Suth W R 217 (218) (DB). 

(■71) 15 Suth W R 424 (425) (DB). 

(’69) 12 Suth W It 284 (284) (DB). 
f (’69) 12 Suth W R 30 (31) (FB). 

C 68 ) 10 Suth W R 6 (7) (DB). 

(’ 68 ) 9 Suth WR 594 (595) (DB). 

(’ 68 ) 9 Suth W R 359 (359) (DB). 

(’ 68 ) 9 Suth W R 306 (306) (DB). 

(’67) 8 Suth W It 487 (487) (DB). 

(’67) 8 Suth W R 68 (70) (DB). 

(’67) 7 Suth W It 469 (469) (DB). 

(’67) 7 Suth W It 97 (97) (DB). 

(’ 66 ) 6 Suth W It Act X 44 (45) (DB). 

(’ 66 ) 5 Suth \y It Act X 3 ( 6 ) (DB). 

(1865) 4 Suth W R 2 (2) (DB). 

(1865) 3 Suth W It 227 (227) (DB). 

(1864) 1 Suth W It 99 (100) (DB). 

(1863) 1863 Suth W It 70 (71) (FB). 
f (’35) 22 AIR 1935 Lah 739 (740):17 Lah 38 (DB). 
t (’26) 13 AIR 1926 Lah 178 (179) (DB). (Revenue 
OlTicer not deciding the question of title as a Civil 
Court.) 

(’18) 5 AIR 1918 Lah 368 (369) : 1918 Pun L R 
No. 75, p. 267. 

(’18) 5 AIR 1918 Lah 290 (291) : 1918 Pun Re 
No. 45. 

(’13) 1913 Pun L R No. 196, p. 670 : 1913 Pun 
Re No. 83 (DB). 

(’09) 1909 Pun Re No. 12. 

(’01) 1901 Pun L It No. 170, p. 439 : 1901 Pun Re 
No. 68 . 

(’83) 1883 Pun Re No. 163 (FB). 

\ (’34) 21 AIR 1934 Mad 551 (552) (DB). 

(’20) 7 AIR 1920 Mad 558 (560) : 13 Mad 859 
(DB). 

(’17) 4 AIR 1917 Mad 195 (196) (DB). 

(’15) 2 AIR 1915 Mad 53 (53. 54) (DB). 

+ (’94) 17 Mad 106 (107) (DB). 

(’90) 13 Mad 41 (42) (DB). 

(’84) 7 Mad 61 (62) (DB). 

| (’31) 18 Allt 1931 Oudh 21 (22) : 6 Luck 419 
(DB). 

(’28) 15 AIR 1928 Oudh 344 (347) : 3 Luck 63G 
(DB). 

(’27) 14 AIR 1927 Oudh 183 (185) (DB). 

(’26) 13 AIR 192y Oudh 181 (181). 


I (’21) 8 AIR 1921 Pat 218 (225) (DB). 

[See also (’37) 24 AIR 1937 Mad 303 (305, 306).] 

6 . (’09) 31 All 253 (256) (FB). 

(’09) 31 All 257(261, 262) (FB). 

(’32) 19 AIR 1932 All 178 (182) (DB). 

(’05) 2 All L Jour 834 (835) (DB). 

(1864) 1 Suth W R 331 (332) (DB). 

(’18) 5 AIR 1918 Mad 222 (223) (DB). 

(’98) 2 Oudh Cos 28 (31). 

7. f (’71) 15 Suth W It 30 (31) (PC). (Decision by 
Revenue Court on validity of an ekraniamn.) 

t (’30) 17 AIR 1930 Cal 238 (239) (DB). 

(’37) 24 AIR 1937 All 481 (494) : I Lit (1937) All 
628 (DB). 

(’19) 6 AIR 1919 All 225 (225) : 41 All 369 (371) 
(DB). 

+ (’16) 3 AIR 1916 All 50 (51) (DB). (Suit relating 
to grove—Revenue Court has no jurisdiction.) 
(’14) 1 AIR 1914 All 135 (141) (DB). (Question of 
authority of an agent to grant a lease.) 

(’03) 25 All 138 (140, 141) (DB). (Genuineness of 
a document.) 

(’84) G All 68 (G9). (Suit to eject a tenant, on the 
ground of misconduct in building on the land.) 
t (’81) 3 All 85 (87) (FB). (Do.) 

(’80) 2 All 428 (429) (DB). (Suit on the ground of 
fraud.) 

t (’10) 3 AIR 1916 Cal 735 (737):43 Cal 547 (DB). 
(Decision on whether land is lakheraj or not.) 

(’10) 5 Ind Cus 133 (134, 135) (DB) (Cal). (Do.) 
(’08) 7 Cal L Jour 202 (207) (DB). (Do.) 
f (’07) 11 Cal W N 859 (860, S 61 ) (DB). (Do.) 
t (’95) 22 Cal 244 (219) (DB). (Do.) 

*(’75) 24 Suth W It 154 (150) (FB). (Do.) 

(’71) 15 Suth W R 32 (33) (DB). (Genuineness of a 
document.) 

(’70) 13 Suth W It 129 (130, 131) (DB). (Do.) 

(’67) 7 Suth W It 92 (93) (DB). (Do.) 
t (’ 66 ) 5 Suth W R Act X 61 (62) (FB). (Do. 

—QucerC.) 

(’36) 23 AIR 1936 Lah 710 (711). 

+ (’21) 8 AIR 1921 Mad 473 (473) (DB). (Decision 
in commutation proceedings under the Madras 
Estates Land Act, whether lands constitute an 
estate or not.) 

(’08) 31 Mad G2 (63) (DB). 

(’97) 20 Mad 392 (393, 394) (DB). 
t See (’94) 21 Cal 38 (43) (FB). (Decision on ques¬ 
tion whether land is lakheraj or not).] 
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the question of title in certain cases, it becomes in such cases pro tanto a Civil Court of 
concurrent and competent jurisdiction and when such Court decides a question of title 
against a party, he is barred by the rule of res judicata from re-opening the question of 
title in a Civil Court. 1 

A decision by a Revenue Court in a matter within its competence will, of course, 
be res judicata in a subsequent suit in another Revenue Court, where the other conditions 
of res judicata are satisfied. 2 


78. Court deciding former suit must be a Court of concurrent juris¬ 
diction both as regards pecuniary value and as regards subject-matter. — 
The words “in a Court competent to try such subsequent suit or the suit in which such 
issue has been subsequently raised” mean, as has been seen in Note 73, a Court which 
has jurisdiction over the matter in t he subsequent suit in which the decision is used as 

Note 77 t (’29) 16 AIR 1929 Cal 385 (386) (DB). (Under 

1. (-41) 28 AIR 1941 Ouih 189(192). (ATahsildat §J 1 £«•MR 1928 o3T 4 b3^ 4 31) : 50 Cal 79 (DB). 

Sadr Munsanm with judicial powers was held (Oq \ 

competent according to Gonda Settlement Report \> Cal 738 (739) (DB). (Do.) 

to decide claims as to under-proprietary rights.) J.fgj ^O lnd Cas 944 (944) (DB) (Cal). (Under 
('08) 30 All 4*0 (47o) (DI3). o iac Tenancy Act.) 

('ll) 33 All 453 (456). (Title decided by Revenue ; 2 o’lnd Cas 910 (913) (DB) (Cal). (Do.) 

Court under S. 199, Agra Tenancy Act.) pi 31 20 Ind Cas 298 (299) (DB) (Cal). (But see 

1937 AU 481 (493) : 1 L R (19S7) contra under S^ioe, Ben. Ten. Li) 

(•27) ifim i927 All 717 (718) : 49 All 606 (DB). i’W Ini Cas 71 (73) (DB) (Cal). (Under S. 105, 

(Title decided by Revenue Court under S. 199, ^ Cal {4 939 (941) (DB). (Under S. 107, 

Agra Tenancy Act.) ' R ’ T _ n Act \ 

(•24) 11 AIR 1924 All 609 (Gil). (DoO ,.55 \ Ca l LiJour 310 (313) (DB). (Do.) 

(’24) 11 AIR 1924 All 10 (10, 11) (DB). (Do.) j ’ J Cal w N 798 1799 , 800 ) . 2 8 Cal 471 (DB). 

(’23) 10 AIR 1923 All 556 (556). (Do.) (Under S. 106, Ben. Ten. Aot.) N 

(’23) 10 AIR 1923 All 527 (528). (Under Act XII _ c , a w N cly ( clvi ). (Under S. 107, Ben. 

of 1881.) Ton Act ) 

f (’22) 9 AIR 1922 All 95 (97) (DB). (Titledecided * 2? ^ 167 (l68) (DB) . (Do .) 

by Revenue Court under S. 199, Agra Tenancy 2 Cal W N 491 (493) (DB). (Under S. 106, 

*T2i) 8 AIR 1921 All 348 (349) : 43 All 55 (FB). (725, 726) (DB). 

(Do.) (-84) 10 Cal 507 (509, 510) (DB). (Under S. 18, 

(’21) 8 AIR 1921 All 59 (60) (DB). (Do.) Btaimi Act VIII of 1869.) „ 

(’15) 2 AIR 1915 All 282 (282) : 37 All 280 (283) ( . 70 ^3 Suth W R 417 (418) (DB). (Under S. 23, 

(Vufl AI1^1914 All 483 (484) : 37 All 41 (43, 44) (^65) ^Suth^V^lTG (176) (DB). (Under S. 28, 

(*10) , 7 AI1°L Jour 555 (559) (DB). (Under S. 167, l°Suth W R 218 (218) (D 13 ). (Do.) 

Agra Tenancy Act.) . . . _ (’21) 63 Ind Cas 781 (782, 783) (DB) (Lah). (Under 

(’09) 32 All 8 (10, 11) (DB). (Title decided by Re. g ni> Punjab Land Revenue Act ) . 

venue Court under S. 199, Agra Tenancy Act.) p 0 7) l7 Mftd L Jour 557 ( 55 s) (DB). (Decision of 

(’07) 29 All 601 (604). (Do.) Forest Settlement Officer under Madras Act Y 01 

(’06) 29 All 160 (162) (DB). (Do.) 1882.) 

(’05) 2 All L Jour 334 (335) (DB). (Do.) (’26) 13 AIR 192 G Oudh 72 (73). 

*(’90) 18 All 270 (283) (FB). (Under Act, XII of j, 24 j 1]L A1R l924 Qudb 245 (247). 

(’96) *18 All 59 (62, 63) (SB). (Decision under Act ^(^ 31 )^ 8 AIR 1931 Pat215(216):10 Pot 337 (DB). 

IX of 1673 .) x , nn( . (’18) 5 AIR 1918 Pat 660 (663):3 Pat L Jour 379 

C 94 \ 10 All 464 (471, 472) (DB). (Do.) (385) (DB). (Under S. 105, R en - T® n - Act.) 

(’87) 9 AU 388 (391, 392) (DB). (Do.) (See (’78) 2 All 200(202,203) (FB). (Titledecided 

(’ 83 ) 5 Ml 429 (430) (DB). (Under Act XII of L ^ e ' V enue Court under S. 199, Agra Tenancy 

(•isl VaII 280 (28-1) (DR). (Decision under Act IX gls Ma<] 287 (491 ) (DB). 

(“ 78 ) 2 7 AIl^M-l (206) (DR). (Decision under Aot (466) : 53 Ail 568 

(■71*■2°N 1 W i R H C R 201 (262) (DB). (Under (DB). R lM (I09) . 

s. 23, Bengal Tenancy Act, X of 18u9.) ( ' 
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conclusive; in other words, a Court of concurrent jurisdiction. 1 In Misser Raghubardial 
v. Sheo Baksh Singh? their Lordships of the Privy Council observed as follows : 

“As to what is a Court of concurrent jurisdiction, it is material to notice that there is, in India, 
a great number of Courts ; that one main feature in the Acts constituting them is that they are of 
various grades with different pecuniary limits of jurisdiction ; and that, by the Code of Civil 

Procedure a suit must be instituted in the Court of the lowest grade competent to try it.In 

their Lordships’ opinion it would not be proper that the decision of a Munsif upon (for instance) the 
vaUdity of a will, or of an adoption, in a suit for a small portion of the property affected by it, should 
be conclusive in a suit before the District Judge or in the High Court, for property of a large amount, 

the title to which might depend upon the will or the adoption.By taking concurrent jurisdiction 

to mean concurrent as regards the 'pecuniary limit as well as the subject-matter , this evil or 
inconvenience is avoided.” 8 

It would appear that ‘competency’ in section 11 has no reference to territorial 
jurisdiction so far as Courts in British India are concerned. 4 As regards foreign Courts, 
however, the jurisdiction which alone is material is the competence of tho Court under 
the International Law, namely its territorial competence over the subject-matter and 
over the defendant. 6 A foreign Court can never have such competency to try a subsequent 
suit filed in British India and consequently its judgment will be a nullity and cannot 
operate as res judicata. But on matters directly adjudicated upon by such Court, and 
within its jurisdiction, the judgment will be conclusive in proceedings taken on such 
judgment in British India under section 13 of the Code. 6 


79. Pecuniary jurisdiction, nature of. —- In order to make the decision of 
one Court final and conclusive in another Court, it must, as has been seen already, be the 
decision of a Court which would have had 'pecuniary jurisdiction over the matter in the 
subsequent suit, in which the first decision is given in evidence as conclusive. 1 


Note 78 

1. (’38) 25 AIR 1938 All 82 (85) : ILR (1938) All 
184 (DB). 

2. (’83) 9 Cal 439 (444) : 9 Ind App 197 (PC). 

3. See also (’85) 11 Cal 301 (309): 12 lad App 23 
(PC). 

(’G7) 8 Suth W R 175 (179, 180) (SB). 

(’94) 16 All 183 (184) (DB). 

(1900) 24 Bom 456 (457) (DB). 

(’90) 14 Bom 206 (213) (DB). 

(’70) 13 Suth \V R 129 (131) (DB). 

('06) 29 Mad 65 (67) (DB). 

(’94) 17 Mad 273 (275) (DB). 

(’92) 15 Mad 494 (496, 497) (DB). 

(•89) 12 Mad 223 (225) (DB). 

(’17) 4 AIR 1917 Nag 107 (108) DB). 

4. (’14) 1 AIR 1914 All 514 (514, 515) : 37 All 1 
(DB). (Confirmed on appeal in AIR 1916 PC 136. 
See the observations at p. 514 as follows : “There 
can be no doubt that if all the property was situated 
in British India, the decision of the Subordinate 
Judge, Bareilly, confirmed by the High Court, 
would operate as res judicata against the defen¬ 
dants. ”) 

(’25) 12 AIR 1925 Mad 1167 (1167) (DB). 
t (’39) 26 AIR 1339 All 202 (202). 

(•32) 19 AIR 1932 All 660 (G61) : 54 All 824 (DB). 

5. See Section 13, Note 9. 

6 . | (’16) 3 AIR 1916 PC 13G(138)(PC). (Affirming 
on appeal AIR 1914 All 514 : 37 All 1.) 

I (’38) 25 AIR 1938 Bom 173 (177) : ILR (1938) 
Bom 16 (DB). 


(’04) 6 Bom L R 98 (102, 103) (DB). (Dissenting 
from 13 Bom 224.) 

(’68) 10 Suth W R 337 (337) (DB). 

(•72) 1872 Pun Re No. 41. (Former suit decided by 
the Political Agent of Ambala—The subject-matter 
of the suit was not within his territorial jurisdic¬ 
tion—The decision is not res judicata in a subse¬ 
quent suit filed in British India.) 

(’IS) 5 AIR 1918 Low Bur 30 (31) : 9 Low Bur 
Rul 103 (105, 106). 

[See also 6 Suth W R Civ Ref 31 (32).] 

Also 6ee Ss. 13 and 14, Note 8. 

Note 79 

1. (’43) 30 AIR 1943 Oudh 58 (60) (DB). (Previous 
suit tried by Munsif — Subsequent suit tried by 
Civil Judge as valuation of suit exceeded Munsif's 
pecuniary jurisdiction — Subsequent suit is not 
barred by res judicata.) 

*(1853) 9 Cal 439 (443, 444, 445) : 9 Ind App 197 
(PC). 

t (1900) 24 Bom 456 (458 (DB). 

(’30) 17 AIR 1930 All 430 (431). 
t (’27) 14 AIR 1927 All 297 (298) : 49 All 543 
(DB). 

(’20) 7 AIR 1920 All 23 (25) (DB). 

(’26) 13 AIR 1926 Cal 603 (603, 604) DB). (But 
judgment of former Court with limited pecuniary 
jurisdiction is valuable evidence.) 

(’22) 9 AIR 1922 Cal 138 (139, 140) (DB). 

(’96) 23 Cal G93 (696) (DB). 

(’30) 17 AIR 1930 Lah 501 (503) (DB). 

(’23) 10 AIR 1923 Lah 141 (142) (DB). 
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Illustration. 


A suit is filed in a Court, the jurisdiction of which is limited to Rs. 5000 for recovery of interest 
on a bond for Rs. 12,000. It is contended in defence that the amount actually lent on the bond is 
only Rs. 4000 and interest is due only on that amount. The Court finds that the amount lent on the 
bond is only Rs. 4000, and awards interest thereon. In a subsequent suit by the plaintiff in the High 
Court for recovery of Rs. 12,000, the principal due under the bond, the defendant contends again that 
the amount lent is only Rs. 4000 and that the question whether Rs. 12,000 or Rs. 4000 were lent is 
res judicata. The contention is not correct, for, the jurisdiction of the former Court being limited 
to Rs. 5000, it was not a Court competent to try the subsequent suit. Afisscr Raghubardial v. 
Sheo Bdksli Singh. 2 

It has been held by the Madras High Court that the same rule applies to a case 
where the plea is founded on general principles of res judicata apart from the terms of 
the section. 3 But a contrary view was held by the Nagpur High Court in a recent case. 
In that case A brought a suit against B for dissolution of partnership and accounts, 
valuing his suit tentatively at rs. 5,500, at the same time reserving his right to receive 
more if more were found due to him subject to payment of additional court.fee. A s suit 
was dismissed. Later on he brought a similar suit against B but valued it at two lakhs of 
rupees. It was held that as in the former suit A could have been given a 'decree for the 
two lakhs which he was claiming in the later suit, S. 11 could, in the circumstances of the 
case, be applied and further that if the section did not apply then under the general 
principles of res judicata the later suit was barred. 4 


80. Bona fide valuation of plaint determines jurisdiction. — A plaintiff 
cannot get rid of the bar of res judicata by including in a subsequent suit a clearly 
unsustainable and therefore not a bona fide claim and bringing it in a Court of higher 
jurisdiction. 1 Nor can he evade the rule by deliberately or arbitrarily overvaluing the 

same claim in the subsequent suit. 2 

It has been seen in Note 21, that the word “suit” in S. 11 means such a matter as 
might have formed the subject-matter of a separate suit independently of the several 
provisions of the Code which enable a person to unite several causes of achon in one 
and the same suit. Accordingly, it has been held that where A institutes a suit in Court 
X for possession of properties valued at Its. 1000 (the jurisdiction of Court X erioodug 
only up to rs. 1000), the decision therein will operate as res judicata in a subsequent 
suit by A in Court Y (a Court of a higher grade) for possession of the same properties 
valued at rs. 1000 and Rs. 42 mesne profits.’ But where the first suit is for rent valued 
at a certain amount and the second suit is for a declaration of title for possession an 
for Zsne profits valued bona fide at a figure bey ond the pecuniary limits of the 


[moi f,\TR19l9Labl8(18):1919 Pun Re No.87 (DB). 
’16 3 AIR 1916 Lah 322 (323) (DB). (But judg¬ 
ment of former Court with limited pecuniary 
jurisdiction is valuable evidence.) 

(’07) 1907 Pun \V R No. 186, page 830: 1907 Pun 

Re No. HI. 

(•11) 9 Ind Cas 686 (687) (DB) (Mad). 

(■24) 11 AIR 1924 Oudh 147 (149). 
fScc also (’42) 29 AIR 1942 Cal 571 (574): ILR 
(1942) 2 Cal 363 (DB).] 

2. ('83) 9 Cal 439 (444, 445): 9 Ind App 197 (PC). 

3. t (’25) 12 AIR 1925 Mad 1270 (1273,1274) (DB). 
(But see (’36) 23 AIR 1936 Mad 951 (953) (DB). 

(Limitations as to pecuniary jurisdiction embodied 
in ft. 11, are not part of the general principle of 
res judicata.)) 

4. (’ll) 28 AIR 1911 Nag 316 (319, 350) (DB). 


Note 80 

1. t (’26) 13 AIR 1926 Mad 829 (830). (Addition of 
an untenable claim.) 

(TO) 6 Ind Cas 287 (287) (DB) (Mad). 

2. (’43) 30 AIR 1943 Pesh 37 (40) (DB). 

(’41) 28 AIR 1941 Nng 346 (351) (DB). 

(T7) 4 AIR 1917 Pat 409 (410) (DB). 

\ (’23) 15 AIR 1928 All 127 (128) (DB). 

(’97) 10 C P L R 89 (89, 90). 

3. (’23) 10 A I R 1923 All 176 (177): 4o All 59 

(*19?6 AIR 1919 Nag 25 (26) : 16 Nag L R 91. 

[Sec also (’32) 19 AIR 1932 Cal (163) DB). 
(First suit for certain properties-Second so .t for 
those properties as well as other properties under 
an independent claim.)] 
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jurisdiction of the first Court, the second suit is not barred. 4 5 Similarly, where by reason 
of the additional relief which cannot be said to be unnecessary, jurisdiction is given to a 
superior Court, the earlier decision will not bar the subsequent suit. 6 See also Note 81. 

81. It is not determined by the amount of demand or of the 
transaction from which the claim has arisen. — It follows from what has been 
said in Notes 21 and 80 , that a party who has lost in one Court cannot add causes of 
action to the original causes of action in the earlier suit for the purpose of swelling the 
amount of the valuation and then claim that the former Court is not competent to try 
the subsequent suit. If it were so, any defeated party can, by merely adding another 
claim, re-agitate the same question in a fresh suit instituted in a higher Court. 1 For the 
purpose of deciding a question of res judicata , each cause of action in the subsequent suit 
should be treated as a separate suit and, if it be found that one of these causes of action 
was relied upon in the earlier suit, then, although taking all the causes of action together 
the second suit may be said to be outside the jurisdiction of tho former Court, the former 
decision will operate as res judicata in the subsequent suit. 2 


82. When the first Court is an inferior Court and the second Court 
a superior Court. — From what has been said in Note 78 above, it will be clear that 
the decision on an issue by a Court of inferior jurisdiction would not operate as a bar to 
the trial of that issue by a Court of superior jurisdiction in a subsequent suit, if the latter 
suit was beyond the jurisdiction of the Court of inferior jurisdiction. 1 


Illustration. 

A sues B for Rs. 53 for rent in a Munsif’s Court. The defence is that C and not A is the 
landlord and C intervenes as a defendant. The Court finds that A is entitled to the rent sued for. C 
then sues A in the sub-Court for a declaration of title and possession of the properties valuing the 
claim at about 2 lakhs of rupees. The suit is not barred, for a Munsif's Court has no jurisdiction to 
entertain the subsequent suit. {Run Bahadur v. Bueno Kocr.-) 


83. Jurisdiction as regards subject-matter. — There must be concurrency 
of jurisdiction between tho two Courts not only as regards pecuniary value but also as 

(•33) 20 AIR 1983 Mad 913 (915, 91G) : 57 Mad 


4. (’22) 9 AIR 1922 Cal 138 (139, 140) (1)15). 

5. | (’29) 10 AIR 1929 Mad 529 (539) (1)15). (Addi¬ 
tion of a prayer for valuation and consequent in¬ 
crease in valuation.) 

Note 81 

1. (’42) 29 AIR 1942 Nag 119 (121) : ILR (1942) 
Nag 721. 

(’01) 28 Cal 78 (81) (DU). 

(’01) 28 Cal 318 (322) (DB). 

+ (’2H) 15 AIR 1928 All 62 (63, 04) (DB). 
f (’35) 22 AIR 1935 Cal 792 (797) (DB). (But if it 
appears that his subsequent suit proceeds upon a 
cause of action which did not exist or of which he 
could not have availed at the date of the previous 
suit the bar of res judicata will not apply-) 

(’23) 10 AIR 1923 Rang 239 (241) : 1 Rang 363. 

2. See Note 21. 

(’42) 29 AIR 1942 Nag 119 (121) : ILR (1912) 
Nag 721. 

(’13) 21 Ind Cas 15(18) (DB) (Mad), 
f (’32) 19 ALU 1932 Cal 162 (162, 1G3) (DB). 
t (*28) 15 AIR 1928 All 714 (716): 50 All 300(DB). 
(’24) 11 AIR 1924 All 819 (850) (DB). 

(’85) 7 All 247 (251, 252, 253). 

('26) 13 AIR 1926 Cal 1053 (1053, 1051) (DB). 
(’35) 22 AIR 1935 Lab 391 (394) : 17 Lali 20 (DB). 


335 (DB). 

t (-27) 14 AIR 1927 Mad 273 (275). 

(’15) 2 AIR 1915 Mad 1215 (1217, 1218) (DB). 

(•01) 21 Mad 275 (279) (DB). 

(•85) 8 Mad 83 (86) (DB). 

(’26) 13 AIR 1926 Nag 234 (235). 

(’34) 21 AIR 1934 Pesli 9 (9). 

[See (’38) 67 Cal L Jour 223 (228). (In spile of a 
large valuation in the subsequent suit there would 
be res judicata at least with regard to so much 
of the property as was dealt with in Die previous 
suit.)) 

[But see ( 08) 35 Cal 353 (360) (DB).] 

Note 82 

1. (’43) 30 AIR 1913 Oudh 58 (60) (DB). 

('29) 16 AIR 1929 Dili 781 (781. 782) (DB). 

( 1900) 27 Cal 38 (13) (DB). 

(’30) 17 AIR 1930 All 430 (431). 

(’20) 7 AIR 1920 Cal 407 (408) (1)B) 

(’05) 9 Cal W N 656 (661) (DB). 

(’08) 1908 Pun W R No. 58, p. 219. 

(*07) 1907 Pun Re No. Ill : 1907 Pun W R 
No. 186. p. 830. 

(’96) 16 Mad 456 (458, 459) (DB). 

2. (’85) 11 Cal 301 (308, 309) : 12 Ind App 23 (PC). 


1C PC. 17. 
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regards the subject-matter. Certain Courts such as the Small Cause Courts and Revenue 
Courts, cannot deal with questions of title } Similarly, in suits for rent between landlord 
and tenant, the Court cannot deal directly with questions of title though it may 
incidentally do so.~ In all such cases, the said Court cannot be said to have concurrent 
jurisdiction over questions of title, with Civil Courts dealing with questions of title. 
A decision of such Court therefore upon an issue incidentally arising as to the title of 
immovable property cannot operate as res judicata in any subsequent suit for the 
determination or enforcement of any right or interest in immovable property. 3 The same 
result will follow even if the small cause suit is transferred to the regular side and tried 
by that Court, since the suit retains its character of a small cause even after transfer.' 8 
But if a suit of a small cause nature is decided by a Judge on the regular side for want 
of small cause powers, then a finding as to title will be res judicata in a subsequent suit 

between the parties.* 

84. Jurisdiction of a special nature. — A mortgagee governed by the 
i lekkhan Agriculturists’ Relief Act (Act XVII of 1879) first sued for interest due on the 
principal amount for certain years. It was decreed on the finding that the principal amount 
was ns. 350. Subsequently, the mortgagee sued on the mortgage contract for sale of the 
mortgaged property, a suit which fell within the meaning of s. 3 cl. (y) of the Act. It was 
contended that the former decision as to the amount of the principal sum operated as 
r« judicata. It was held hy the High Court of Bombay that the subsequent suit was of 
a special character given to it hy a social law, and as s 12 of the Dekkhan Agricultui ste 
Relief Act directed the Court in such a suit to go into the history of tho Uansact.on 
between the parties from the date, of the transaction notwithstanding any admission; of 
the parties, the former decision did not operate as res judicata. (Now see Bombay 
Agricultural Debtors Relief Act, xxvill of 1939.) 

85 Proceedings under the Land Acquisition Act. - See Note 28. 

86 . Proceedings under the Companies Act. _ Sec Note 28. 

87. Administration proceedings See Note -8. c v t 

88 Proceedings under the Dekkhan Agriculturists Relief Act. _ See Note 84. 

89 Proceedings under the Probate and Administration Act (now the Indian Succes¬ 

sion Act). — See Note 28. 

90 Proceedings under the Oaths Act. _ See Note 28. 

91 p ro ceedings under the Small Cause Courts Act. — See Notes 75 and 83. 

02 Proceedings under the Insolvency Acts. — See Note 28. 

93 ; The court must have been able to try the whole suit and not merely the issue 


Sec Note 73. 


Note 83 

, Ope Notes 75 and 70. , 

2 (. S 5) U Cal 301 (309, 310, 318) : 12 Ind App 

■fJfU 1915 Mad 654 (655) (DB). (Title to 
property will not be gone into, in a suit for rent 
for which alone court-fee is paid.) 

3. (’7s) 2 All 97 (99). 

(’2 1) 11 AIR 1924 Bom 451 (454): 48 Bom 541 (DB). 
(-23) 4 Jj It All 285 (285). 

(’07) 1 All L Jour 517 (518). 

(•s3) 1883 All W N 203 (201) (DB). 

(’13) 37 Bom 675 (680, 681) (FB). 

(’73) 1873 Bom P J 170 (170). 

(’71) 8 Bom H C Ii A C 23 (24) (DB). 


(1900) 4 Cal W N 470 (473) (DB). (Reversing 26 
Cal 778 on Letters Patent Appeal.) 

(’69) 12 Suth W R 290 (291) (DB). 

\ (’27) 14 AIR 1927 Mad 96 (96). 

(■25) 12 AIR 1925 Mad 357 (357). 

*(’81) 3 Mad 192 (196, 199) (FB). 

Also see Note 13. 

4. See S. 24, Sub-s. 4 of the Code 
r Sec (’l l) 1 AIR 1914 All 220 (230).) 

5 (’18) 5 AIR 1918 All 52( 53 ): 41 All 54 (59) (DB). 

(’12) 16 Ind Cas 496 (496) ,AI1 )- 
\Sec (’22) 9 AIR 1922 All 241 (243).) 

Note 84 

1. (*12) 36 Bom 548 (550): 16 Ind Cas 442 (442,443) 
(DB). 
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94. The competency must be of the trial Court in the former suit 
and not that of the Appellate Court therefrom. — The words “ in a Court 

competent to try such subsequent suit.” refer to the competency of the original 

Court and the fact that the Appellate Court in the previous litigation was competent to 
try the subsequent suit would not make the earlier decision res judicata, if the former 
trial Court was not competent to try the subsequent suit. 1 Similarly, the ‘competency’ 
of the former Court refers to the competency to try the later suit and not the appeal 
in such suit. 2 


95. The Court does not cease to be competent if the inability to try 
arises, not from incompetence, but from the existence of another Court with 
preferential jurisdiction. — Under the Small Cause Courts Act, a suit cognisable by 
a Small Cause Court is not to be instituted and tried by an ordinary Civil Court if, and 
so long as, within the local limits of its jurisdiction, a Small Cause Court is established 
competent to take cognizance of such a small cause suit. So that when a former judgment, 
between the parties, of a Court acting on the regular side is relied upon in a small cause 
suit, the circumstance that the small cause suit could not have been tried by the former 
Court will not make it a Court of jurisdiction incompetent to try the subsequent suit. 1 

Illustration. 

Defendant bad executed to plaintiff three bonds for Rs. 3000, 250 and 300 respectively. In a suit 
in the sub-Court on the bond for Rs. 3000 defendant pleaded payments to the extent of Rs. 4000 on 
account of all the bonds. The defence was found true. Subsequently, plaintiff filed a suit on the other 
two bonds in the Small Cause Court. The defendant pleaded the same defence relying on the former 
judgment and admitted a small balance. Held that the plea of res judicata was good on the ground 
that the inability of the former Court to try the small cause suit arose not from incompetence but 
from the existence of a Court with preferential jurisdiction. (Madho llao v. Amrit liao.-) 


96. The fact that appeals lie or do not lie to different Courts does 
not affect competency — Kxplanation II. — Under the Code of 1882 , it was held 
by the Bombay and Madras High Courts and the Punjab Chief Court that a prior decision 
in which no second appeal lay (as for instance cases under S. 102 of the Code) cannot be 
pleaded as a bar in a case which was open to second appeal, the reason being that a 
decision to be res judicata must have been given in a previous suit in which the parties, 
according to the ordinary procedure, were entitled to take the case ultimately to the 
same or corresponding appellate tribunal to which the subsequent litigation, wherein the 
decision is relied on as conclusive, could be carried and that the words ‘competent 


jurisdiction’ in the section admitted of the 
being considered in giving effect to the plea. 


Note 94 

1.*(’80) 5 Cal 832 (838) (DB). 

+ ( 96) 23 Cal 415 (419) (DB). 

('37) 24 AIR 1937 All 20 (21). 

(*22) 9 AIR 1922 All 445 (446) : 41 All 712 (DB). 
(•25) 12 AIR 1925 Bom 241 (242, 243) : 49 Bom 
442 (PB). 

('04) 30 Bom 220 (225) (DB). 

(*36) 23 AIR 1936 Cal 629 (637) (DB). 

(’ll) 11 Ind Cas 389 (392) (DB) (Cal). 

(’ll) 9 Ind Cas 686 (687) (DB) (Mad). 

+ (’88) 1CPLR 92 (97, 98). 

('36) 23 AIR 1936 Oudh 387 (100) : 12 Luck 371 
(DB). 

(’12) 14 Ind Cas 86 (88) (DB) (Oudh). 


provisions of law relating to appealability 
But the Calcutta High Court maintained 


2. (’39) 26 AIR 1939 Sind 329 (330) : ILR (1910) 
Kar 15 (DB). 

Note 95 

1. (’02) 27 Mad 63 (61) (DB). 

(’16) 3 AIR 1916 Mad 573 (57 I). 

(’17) 1 AIR 1917 All 263 (264) : 39 All 717 (719). 
+ (’04) 28 Bom 338 (340) (DB). 

(’18) 5 AIR 1918 Nag 163 (164) : 14 Nag L R 115 
(116). 

2. (’is) 5 AIR 1918 Nag 163(164): 14Nag Lit 115. 

Note 96 

1. (’85) 9* Bom 75 (81) (DB). 

(’91) 15 Bom 101 (105). 

(But see (’07) 1907 Bun Re No. Ill : 1907 Pun 
W R No. 186, p. 829 (830).] 


1 
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the contrary view that the section did not require that the two suits must be open to 
appeal in the same way? In view of this conflict, Explanation II has been added in the 
present Code adopting the Calcutta view that it is the competency of the original Court 
that determines res judicata , irrespective of any provision as to a right of appeal from 
the decision of such Court and the fact that appeals do not lie or lie to different Courts 
is immaterial. 3 The undermentioned cases 4 which had been overruled in later cases under 
the old Code would now be good law. It has been held by the High Court of Madras and 
the Punjab Chief Court that the Explanation is not retrospective in operation. 6 

97. The competency must have existed at the date of the former 
suit. — The words "in a Court competent to try such subsequent suit" must be 
construed to refer to the jurisdiction of the Court at the time when the first suit was 
brought; 1 that is to say, if the Court which tried the first suit was competent to try the 
subsequent suit if then brought, the decision of such Court would be conclusive, although 
on a subsequent date by a rise in the value of the property which was the subject- 
matter of the suit- or from any other cause 3 the said Court ceases to be the proper Court 
to take cognizance of the suit relating to that matter. Otherwise, a rise in value being 
a recurring incident of most properties due either to fortuitous circumstances or to the 
lapse of time, would knock at the bottom of all finality and lead to absurd results. But 
it has been held by the Madras High Court that ‘the augmentation of a claim by accrual 
of interest is not similar to a rise in the value of one and the same property’ and 
therefore if a subsequent suit on a pecuniary claim has to be filed in a Court of superior 
jurisdiction on account of the accumulation of interest, the former decision would not 
conclude the matter. 4 The same High Court has, however, held that if the claim for 
interest is not bona fide and is clearly untenable, the subsequent suit will be barred. 6 


98. Fraud if affects competency — Judgment obtained by fraud or 
collusion. —A decree obtained by fraud or collusion is a nullity and cannot operate as ft 
bar to a fresh suit between the parties with respect to the same subject-matter; the reason 
is that ‘fraud is an extrinsic collateral act which vitiates the most solemn proceedings of 


{'01) 1891 Pun Re No. 20. (Overruling 1888 Pun Re 
No. 1*15.) 

<*0G) 29 Mad 195 (199, 200). (Overruling 24 Mad 
•14 1 and 27 Mad G3.) 

(’95) 18 Mad 189 (191). 

(’91) 17 Mad 1G8 (179). 

( 92) 15 Mud 111 (120). 

2. (’SS) 9 Cal 183 (184) (DP»). 
f (’98) 25 Cal 571 (579) (DR). 

(’01) 28 Cal 78 (81) (1)R). 

3 . (’39) 26 AIR 1939 Sind 329 (330) : ILK (1910) 

APR 1918 All 52 (53. 54): 11 All 54 (59)(DR). 
15 A m 1028 Cal 758 (758) (DR). 

• o 7 14 AIR 1927 All 189 (189, 190). 

•1*2 16 In-1 C: i9 190 (496) (All). 

(’10) 32 All G7 (70) (DR). 

(’•M) 11 AIR 1024 Lab G44 (644). 

4 . (’01) 24 Mad 441 (446, 447) (DR). 

(’88) 18*8 Pun Re No. 115. 

5 pi6) 3 AIR 1916 Mad 1035 (103G) (DR). 

(’10) 1910 Pun Re No. 97 : 1911 Pun L R No. 11, 
n. 103. 

Note 97 

1 . (’42) 29 AIR 1942 Nag 119 (121) : ILR (1912) 
Nag 721. 


(’ll) 28 AIR 1911 All 18 (22) : ILR (1940) AH691 
(DB). 

*(’81) 10 Cal 697 (70G, 707) (DB). 

(’98)25 Cal 571 (577, 578): 2 Cal W N 297 (301) (DB). 
(’37) 24 AIR 1937 All 20 (21). 

(’33 20 AIR 1933 Cal 879 (880) (DB). 

(’32) 19 AIR 1932 Cal 271 (272) : 59 Cal 636 (DB). 
(’ 15 ) 2 AIR 1915 Cal 629 (631) (DB). 

(’31) 18 AIR 1931 Lab 217 (219). 

(’28) 15 AIR 1928 Lab 929 (930) (DB). 

(’19)6 AIR 1919 Oudh 111 (112) : 22 Oudli Cas 

jjjj j ^ 

f (’99) 2 Oudh Cfts 2G1 (267). 

2. (’41) 28 AIR 1911 All 18 (22) : ILR (1940) 

All 691 (DR). , 

(’36) 23 AIR 1936 Lull 998 (1000) : ILR (1937) 
Lab 100 (DB). 

t (’3G) 23 AIR 1936 Mad 951 (952) (DB.) 

3. t (’85) 11 Cal 153 (157) (DB). (Former Court not 
competent to try later suit on account of legislative 
enact nient.) 

(’91) 15 Mud 491 (496) (DB). (Do.) 

(’03) 3 Ind Cas 117 (120) (All) (Do.) 

( I9l G AIR 1919 Mad 23G (237) : 42 Mad 70- 

(DB). (Do.) 

4. (’0G) 29 Mad 65 (67, 68) (DB). 

5. (’26) 13 AIR 1926 Mad 829 (830). 
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Courts of Justice.’ 1 There can, also, be no question of res judicata in a case where a 
party seeks to set aside a decree on the ground of fraud or collusion- and so a suit will 
lie to set aside a decree on the ground that it is tainted by fraud or collusion. 1 (see S. 9, 
Note 61.) But although a decree can be set aside on the ground of fraud, if the question 
has already been agitated between the parties and decided by a Court of competent^ 
jurisdiction, for instance, in proceedings to set aside an ex parte decree, the matter is res 
judicata and cannot again be re-opened in a subsequent suit. 4 If, however, the allegations 
of fraud in the subsequent suit are plainly an attack, not on the regularity or sufficiency 
of the service of summons or the proceedings, but on the whole suit as a fraud from 
beginning to end, the question of fraud in the service of summons may be re-opened; for., 
though it may have, by itself, founded an application to set aside the ex parte decree, it 
is treated in the subsequent suit as part and indicia of a whole. 0 When a subsisting 
judgment; decree or order is set up by one party as a bar to' the claim of the other party, 
it is not necessary for the latter to bring a separate suit to have the same set aside; it is 
open to him in the suit in which it is sought to be used against him to show that it was 
obtained by fraud or collusion. See section id of the Indian Evidence Act, the language ot 

which is wide enough for this purpose. 0 

Where a decree is sought to be set aside on the ground of fraud, “the fraud alleged 
must be actual, positive fraud, a meditated and intentional contrivance to keep the 
parties and the Court in ignorance of the real facts of the case and the obtaining of that 
decree by that contrivance.” 7 But when the parties have had the opportunity ot putting 
their respective cases before the Court and the Court has come to a conclusion on the 
evidence, the rule of res judicata comes into operation and it is not open to the defeated 
party to re-open the matter by merely alleging tha t the evidence and the lunrnients 


Note 98 

1. (1775) 2 Amb 756, Meadows v. Kingston. (Pcr- 
Lord Chief Justice De Grey. Referred to in 26 Cal 
891.) 

(’33) 20 AIR 1933 Lab 573 (574) (DR). 

('37) 24 AIR 1937 All 28 (29) (DB). 

(*25) CLR All (Rev) 229 (231). 

(’91) 1894 All W N 141 (142). 

(•95) 19 Bom 821 (826) (DB). 

+ (’17) 4 AIR 1917 Oudli 197 (196). 

(’16) 3 AIR 1916 Oudh 148 (150) : 10 Oudb Cu^ 
334. 

(’31) 18 AIR 1931 Sind 27 (27) (1)B). 

2. *(’41) 28 AIR 1941 Cal 401 (401):ILR (1911) 1 
Cal 477. 

(’93) 16 Mad 198 (200) (DB). 

(■36) 23 AIR 1936 All 422 (429) (DB). 

3. (’09) 32 All 145 (147) (D11). 

(’19) 6 AIR 1919 Pat 232(232) : 1 Pat L Jour 205 
(206) (DB). 

+ (’18) 5 AIR 1918 PC 184 (188) (PC). 

(’21) 11 AIR 1921 Bom 160 (166) : 18 Bom 58.3. 
*(’82) 6 Bom 703 (711). 

(’21) 8 AIR 1921 Cal 296 (298) : 48 Cal 29-s (DB). 
(’24) 11 AIR 1924 Pat 211 (243) (DB). 

(•17) 4 AIR 1917 Pat 529 (530) (DB). 

(’ll) 10 Ina Cas 780 (785) (Low Bur). 

[But see (’42) 29 AIR 1942 All 302 (305) (DB). 
(Dissenting from AIR 1921 Cal 298:18 Cal 298. 
Also see Section 9 Note 61. 

4. (’12) 29 AIR 1942 Pat 357 (359) (DB). (Suit to 
set aside ex yarte decree on ground of fraud — 
Fraud consisting of allegation that summons had 


been fraudulently suppressed and that plaint ill was 
described as major though he was minor—Allega¬ 
tion investigated and negatived in proceedings 
under O. 9, R. 13—Matter is res judicata.) 

(’07) 29 All 60S (611, 612) (DB). 

(’34) 21 AIR 1934 Rang 135 (138, 139). 

(’24) 11 AIR 1924 Pat 769 (770) (DB). 

+ (’21) 11 AIR 1921 Pat 238 (239) : 2 Pat 833 

<’211*8 AIR 1921 Pat 12 (13): 6 Pat L Jour 1 (DB). 

| Set: also (’10) 5 Ind Cas 119 (119, 120) (Mad).] 
Also see S. 11, Note 9 and O. 9, R. 13, Note 12. 

5. *( 02) 29 Cal 395 (399, 400):29 IndApp99 (PC). 
(’24) 11 AIR 1924 Pat 211 (212) (DB). 

6. + (1900) 27 Cal 11 (17, 21) (DB). 

(’99) 26 Cal 891 (919). 

(’04) 26 All 272 (282). 

(’02) 24 All 242 (246, 247) (DB). 

(’94) 1894 All W N 141 (111) (DB). 

+ (82) 6 Bom 703 (715). 

(’29) 16 AIR 1929 Cal 685 (686). 

(’23) 10 AIR 1923 Cal 79 (81) (DB). 

(’75) 21 Suth W R 217 (217) (DB). 

7. (’15) 2 AIR 1913 All 397 (100) : 38 All 7. 

(’15) 2 AIR 1915 All 100 (101) : 37 All 535 (510, 

541) (DB). 

(’23) 10 AIR 1923 Cal 425 ( 126 ) (DB). 

+ (94) 21 Cal 612 (619) (DB). 

(24) 11 AIR 1924 Oudh 419 (419, 420). 

(’23) 10 AIR 1923 Pat 242 (245) : 2 Pat 335 (DB). 
(’•20) 7 AIR 1920 Pat 741 (741) : 5 Pat L Jour 259 
(DB). 

(*3 1) 21 AIR 1931 Rang 135 (139). 
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which the Court believed were untrue. 8 As to the cases in which a decree can be set aside 
for fraud, see the undermentioned cases. 9 


99* Criminal and Civil Courts. — The finding of a Criminal Court is not 
conclusive in a Civil Court when the same matter is in issue in the Civil Court and the 
latter is bound to decide the question for itself. 1 But the judgment of the Criminal Court 
is a valuable piece of evidence. 2 A judgment in a civil action also cannot be used as 
conclusive in a criminal case. 3 The decision, however, would be admissible in evidence if 
the parties are substantially the same and the issues in the two cases are identical. 4 The 
decision of a Magistrate in a proceeding under s. 488, Criminal Procedure Code, is binding 
on the succeeding Magistrate on the general principles of res judicata . 5 As to the 
applicability of the principle of res judicata in Criminal Courts, see the undermentioned 

cases 0 and S. 403 of the Criminal Procedure Code. 

# 


100. The matter must have been heard and finally decided. — “ Res 
judicata ,” said Lord Romilly in Jenkins v. Robertson} “by its very words means a 
matter upon which the Court has exercised its judicial mind and has come to the 
conclusion that one side is right and has pronounced a decision accordingly. In my 


8 . *('16) 3 AIR I91G Mad 3G4 (363) : 38 Mad 203 
(DB). 

(’22) 0 AIR 1922 Mad 404 (404) (DB). 

(’22) 9 AIR 1922 All 167 (168) (DB). 

(’24) 11 AIR 1924 Bom 100 (101). 

(’13) 2 AIR 1915 Lah 153 (154): 1915 Pun Re 
No. 98 (DB). 

(19) 6 AIR 1919 Oudh 272 (275): 22 Oudh Cas 60. 

(’23) 10 AIR 1923 Pat 226 (227) (DB). 

(’21) 8 AIR 1921 Pat 12 (11): 6 Pat L Jour 1 (DB). 
+ (’20) 7 AIR 1920 Pat 831 (832) (DB). 

(19) 6 AIR 1919 Pat 163 (164) : 1 Pat L Jour 187 
(189) (DB). 

(’34) 21 AIR 1934 Rang 135 (138, 139). 

[Sec also (’42) 29 AIR 1942 All 302 (305) (DB). 
(It would be most unsafe to hold that a decree can 
he set,aside on the ground that the defendant did 
not raise a pica which was open tohim, but which 
he did not raise because he did not know all the 
necessary facts.)] 

9. (’25) 12 AIR 1925 Cal 555 (557). (Fraud alleged 
by the plaint ill not proved — Kx parte decree 
obtained by the defendant was not set aside.) 

C22) 9 AIR 1922 Pat 291 (292) (DB). (Mere non- 
service of summons is no evidence of fraud—Prior 
suit against minor — Guardian ad litem not ap¬ 
pointed — Kx parte decree against the minor was 
set aside.) 

(’23) 10 AIR 1923 Bom 379 (380, 381) (DB). 

(’24) 11 AIR 1924 Cal 395 (395) (DB). 

('23 10 AIR 1923 Cal 569 (569). 

(’25) 12 AIR 1925 Bah 431 (432) (DB). (Suit to sot 
aside compromise decree—One defendant not join¬ 
ing in compromise—Failure of plaintiff to inform 
tb?s fact to the Court does not amount to fraud.) 

(’*> 5 ) 12 AIR 1925 Lah 357 (358). 

(•16) 5 AIR 1918 Lah 140 (141). 

(■25) 12 AIR 1925 Mad 610 (64 4) (DB). 

( IK) 5 AIR 1918 Pat 548 (561): 3 Pat L Jour 522. 

('25) 12 AIR 1925 Rang 200 (200) : 3 Rang 65. 
(In consequence of fraudulent trick resorted to by 
the defendant the summons was never served upon 
the plaintiff — Kx parte decree obtained by the 
defendant was set aside.) 


(’24) 11 AIR 1924 Rang 119 (122) ; 1 Rang 500. 
(’23) 10 AIR 1923 Rang 82 (82). 

(14) 1 AIR 1914 Sind 63 (64) : 8 Sind L R 81 (84) 
(DB). 

Note 99 

1. (’69) 12 Suth W R 477 (478) (DB). 

('70) 14 Suth W R 339 (339) (DB). 

(• 68 ) 9 Suth W R 77 (77) (DB). 

(’ 66 ) 6 Suth W R Civ Ref 26 (26) (DB). 

(’ 66 ) 5 Suth W R 27 (27) (DB). 

(• 66 ) 5 Suth W R 26 (26) (DB). 

(’77) 1877 Pun Re No. 56. 

2. (’99) 21 All 26 (28). , 

f (’33) 20 AIR 1933 Lah 461 (461) : 15 Lah 262. 
(Judgment can be used in a suit for damages for 
malicious prosecution only to establish acquittal of 
accused.) 

(’70) 2 N W P H C R 88 (88) (DB). 

(’33) 20 AIR 1933 Mad 429 (430) : 56 Mad 641 
(DB). (Judgment can be used in a suit for dama¬ 
ges for malicious prosecution only to establish 

acquittal of accused.) i 

(See however (’GS) 10 Suth W It 56 ( 06 ) (DB).] 

3. (’81) 1881 Pun Re No. 18 (Cr). 

+ (’32) 19 AIR 1932 Mad 254 (255, 256) : 55 Mad 
346 (DB). (Dismissal of suit for damages for 
defamation — Judgment in suit is not admissible 
in evidence in a prosecution for tbo same.) 

(’ 81 ) 5 Bom 387 (390). (Decision as regards posses¬ 
sion of a certain land given by the mamlatdar —• 
Decision regarding possession of the same land 
given by Magistrate—Decision of Magistrate will 
prevail.) 

4. t(’9G) 23 Cal 610 (618, 619) (DB). 

(’1C) 3 AIR 1916 Bom 163 (163) : 41 Bom 1 (3, 
4, 5) (DB). 

5. (’83) 5 All 224 (226). 

6 . (’94) 21 Cal 262 (265) (DB). 

(’15) 2 AIR 1915 Bom 203 (204): 40 bom 97 (101, 

102, 103, 104) (DB). v 

(’27) 14 AIR 1927 Sind 10 (15) : 21 Sind U R 1 

(DB). 

Note 100 

1. (1867) LR 1 HL 117. 
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opinion res judicata signifies that the Court has, after argument and consideration, come 
to a decision on a contested matter. 

In other words, in order to support a plea of res judicata, it is not enough that 
the parties are the same and that the same matter is in issue, it must also be shown 
that 1 the matter was heard and finally decided In Cienda Lai v. Hazan 


2. (’42) 29 AIR 1942 Pat 279 (281) (DB). (Title 
suit under O. 21, R. 03 on basis of kobala exe¬ 
cuted by members of joint Hindu family including 
minor defendants 8 to 10 — Alternative claim for 
declaration that at least share of defendants 8 to 
10 did not pass by auction sale as they were not 
parties to decree or execution proceeding — Suit 
dismissed as kobala found to be farzi transaction 

_Decision held could not preclude defendants 8 

to 10 from asserting their right to property.) 
e’ 40 ) 27 AIR 1940 Mad 544 (545) : I L R (1940) 
Mad 815. (A decree passed against a Hindu father 
personally after the sons had been exonerated can 
be executed against the sons’ interest in the family 
property io respect of a decree debt passed against 
the father—It cannot be said that the dismissal of 
the suit as against the sons amounts to an adjudi¬ 
cation that the sons are not liable in respect of the 
decree debt—AIR 1937 Mad 718 followed.) 
f (’97) 24 Cal 616 (626, 627) : 24 Ind App 50 

(* 32/10 AIR 1932 Bom 326 (327) (DB). 

(*37) 24 AIR 1937 All 401 (405) : ILR (1937) All 

(’35) ^2*2^ AIR 1935 All 411 (415) : 57 All 797 
(DB). 

(’32) 19 AIR 1932 All 45 (46) (DB). 

(’31) 18 AIR 1931 All 99 (100) : 52 All 901 (DB). 
(’99) 21 All 505 (514) : 26 Ind App 175 (PC). 

(’38) 25 AIR 1938 Bom 291 (294). 

(’32) 19 AIR 1932 Bom 442 (443) (DB). 

+ (’08) 32 Bom 315 (319) (DB). 

(’37) 24 AIR 1937 Cal 741 (745) : I L R (1938) 1 
Cal 187 (DB). (Issue raised but not decided — No 
res judicata.) 

(’89) 16 Cal 173 (182) : 15 Ind App 186 (PC). 

(1865) 3 Suth W R 33 (39) (DB). 

(1865) 2 Suth W It 79 (80) (DB). 

(’37) 24 AIR 1937 Lah 265 (266). 

(’37) 24 AIR 1937 Lah 21 (22) (DB). 

(’83) 1883 Pun Re No. 104. 

(’38) 25 AIR 1938 Mad 325 (326). 

(’35) 22 Allt 1935 Mad 977 (982) (DB). (Before a 
matter can be held to be res judicata the finding 
must be certain and it must be clear that the 
deoree in the previous suit was intended to bo 
rested on that finding ) 

(’33) 20 AIR 1933 Mad 868 (869). 

(’ll) 9 Ind Cas 686 (687) (DB) (Mad). 

(’66) 3 Mad H C It 84 (85) (DB). 

(1804) 2 Mad H C R 131 (143, 146]I (DB). 

(’31) 18 AIR 1931 Oudli 1>7 (158) (DB). 

(’37) 24 AIR 1937 Rang 324 (325). 

(’37 24 AIR 1937 Rang 204 (20o). (Question 

raised but not decided—No res judicata.) . . 
(’34) 21 AIR 1934 Rang 379 (380) (DB). (Decision 
in preliminary enquiry in a receiver application, as 
to -prima facie claim for possession is not res 

judicata.) 


(’34) 21 AIR 1934 Rang 154 (155) (DB). (Order 
strikin' - ' out party’s name amounting to dismissal 
_No appeal — Subsequent suit for Barae relief is 

barred.) 

Cases in which it was held that the matter was 
heard and finally decided-. 

(’SS) 15 Cal 756 (761) : 15 Ind App 97 (PC). 

(’30) 17 AIR 1930 P C 224 (226) : S Rang 326 : 

57 Ind App 208 (PC). _ — , 

(’31) 18 AIR 1931 P C 289 (293) : 08 Ind App 

381 : 55 Mad 93 (PC). ^ „ OQ1 

(’21) S AIR 1921 P C 131 (135) : 23 Oudh Cas 291 

|\Si) 8 AIR 1921 PC11 (12) : 18 Cal 499 : 48 

Ind App 187 (PC). . 

(’14) 1 AIR 1914 1> C 31 (32) : 41 Ind App 247 

(PC). 

(’26) 13 AIR 1926 All 420 (420) (DB). 

(’25) 12 AIR 1925 All 663 (663) (DB). 

(’25) 12 AIR 1925 All 417 (418). 

(’20) 7 AIR 1920 All 298 (300) (DB). 

(’13) 11 All L Jour 937 (940). 

(’12) 9 All L Jour 165 (169) (PC). 

(’ll) 11 Ind Cas 87 ( 88 ) (AH). 

(’98) 20 All 370 (374) (DB). 

t(’83) 5 All 511 (517, 518) (DB). 

*(’75) 7 N W P H C R 17 (23, 28, 29, 31) (FB). 
(’ 68 ) 3 Agra 40 (41). 

(’67) 2 Agra 221 (221). 

(’30) 17 AIR 1930 Bom 135 (137) : 53 Bom 6(6 

(’Sfll AIR 1927 Bom 145 (118) (DB). 

(’21) 8 AIR 1921 Bom 427 (429): 45 Bom 99 (DB), 
(’87) 11 Bom 160 h (167> 1 ). 

(’69) 6 Bom H C R A C 109 (113). 

(’64) 2 Bom II C It 77. (Second Edition <2 (<4).) 
(’•>9) 16 Allt 1929 Cal 385 (386) (DB). 

(’26) 13 Allt 1926 Cal 1223 (1228) (DB). 

(’26) 13 AIR 1926 Cal 369 (370) (1>B). 

(’26) 13 AIR 1926 Cal 80 (82) (DB). 

(’25) 12 AIR 1925 Cal 427 (430) (DB). 

(’23) 10 Allt 1923 Cal 361 (361, 362) (DB). 

(’15) 2 AIR 1915 Cal 660 (661) (DB). 

(’12) 13 Ind Cas 688 ( 688 ) (Cal). 

(’12) 13 Ind Cas 40 (42) (DB) (Cal). 

(’10) 8 Ind Cas 945 (945) (DP.) (Cal). 

(’07) 34 Cal 1020 (1024): 11 Cal W N 1100 (1103). 
(’82) 11 Cal L Rep 483 (486) (DB). 

(’73) 19 Suth W K 62 (63) (DB). 

(’72) 18 Sutli W R 260 (261) (DB). 

(’72) 17 Suth W It 350 (350, 351) (DB). 

(’69) 12 Suth W R 182 (183). 

( 08) 10 Suth W R 465 (465, 166) (DB). 

(’67) 7 Suth W It 188 (189) (DB). 

(’ 66 ) 6 Suth W It 157 (158) (DB). 

(1865) 3 Suth W It 210 (212) (DB). 

(1861) 1 Suth W It 313 (344) (DB). 

(’29) 16 AIR 1929 Lah 769 (769). 
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(’25) 12 AIR 1925 Lah 596 (597) (DB). 

(’22) 67 Ind Cas 755 (757) (Lah), 

(’21) 8 AIR 1921 Lah 187 (187). 

(’21) 8 AIR 1921 Lah 394 (395) (DB). 

(*12) 17 Ind Cas 365 (366) (Lah). 

(’08) 1908 Pun W R No. 116, page 394. 

(’87) 1887 Pun Re No. 79. 

(’83) 1883 Pun Re No. 95. 

(’77) 1877 Pun Re No. 77. 

(’75) 1875 Pun Re No. 70. 

(’70) 1870 Pun Re No. 60. 

(’30) 17 AIR 1930 Mad 714 (716) (DB). 

(’26) 13 AIR 1926 Mad 241 (241, 243) : 49 Mad 
483 (DB). 

(’25) 12 AIR 1925 Mad 1179 (11S1) (DB). 

(’25) 12 AIR 1925 Mad 218 (220) (DB). 

(’24) 11 AIR 1921 Mad 299 (300) (DB). 

(’23) 10 AIR 1923 Mad 88 (89, 91) : 46 Mad 525. 
(’21) 8 AIR 1921 Mad 701 (704) (DB). 

(’20) 7 AIR 1920 Mad 449 (451) (DB). 

(’08) 4 Mad L Tim 413 (413). 

( 04) 14 Mad L Jour 103 (104) (DB). 

(’03) 13 Mad L Jour 485 (487) (DB). 

(’03) 13 Mad L Jour 134 (134) (DB). 

( 01) 11 Mad Tj Jour 7 (8). 

(16) 3 AIR 1916 Nag 1 (2) : 13 Nag L R 76 (78) 
(DB). 

(’29) 16 AIR 1929 Oudb 275 (278) : 1 Luck 713 
<DB). 

(’27) 14 AIR 1927 Oudb 60 (62) (DB). 

(’26) 13 AIR 1926 Oudh 613 (614) (D1J). 

(’26) 13 AIR 1926 Oudh 27 (28). 

(’25) 12 AIR 1925 Oudh 607 (608). (Question of 
title heard and decided in former suit — lies judi¬ 
cata.) 

(’21) 8 AIR 1921 Oudh 46 (46) : 24 Oudh Cas 215. 
C15) 1 Oudh L Jour 715 (746). 

Cm 17 AIR 1930 Pat 71 (75. 76) (DB). 

(’24) 11 AIR 1924 Pat 307 (309) (DB). 

(’23) 10 AIR 1923 Rang 82 (82). 

(’19) 6 AIR 1919 Low Bur 38 (38) : 9 Low Bur 
Rul 273 (274) (DB). 

(’09) 1909 Upp Bur Rul 2nd Quarter Cl'C 31. 

(’21) 59 Ind Cas 808 (809) (DB) (Lah). 

(’12) 15 Ind Cas 685 (686) (All). (Points heard and 
decided in partition proceedings between parties — 
lies judicata.) 

(’82) 5 Mud 239 (241) (DB). (Do.) 

(’08) 35 Cal 701 (716, 717): 7 Cal L Jour 563 (577) 
(I>B). (Do.) 

(’28) 15 AIR 1928 Cal 758 (758) (DB). (Suit under 
S. 9, Specific Relief Act — lies judicata us to 
question of dispossession.) . 

(17) 4 AIR 1917 All 263 (261) : 39 All 717. (Do.) 

Cases in which it teas held that the matter was 
not heard and decided ; therefore no res judi¬ 
cata : 

('ll) 28 AIR 1911 Cal 289 (291). 

(’ll) 28 AIR 1041 Lah 169 (171) (DB). (Decision 
in previous suit holding suit as framed under 
Mahomedan law barred by O. 22, R. 0 (1), C. P.C. 

_Question whether subsequent suit based on 

customary law is barred is not res judicata 
because the question of Customary law was neither 
heard nor finally decided.) 

(’10) 27 AIR 1910 Lah 27 (30). 


(’40) 27 AIR 1940 Nag 163 (168) : ILR (1941) Nag 
513 (DB). 

(’39) 26 AIR 1939 Pat 633 (636). 

(’93) 17 Bom 35 (40) (DB). 

(’25) 12 AIR 1925 Bom 181 (183) (DB). 

*(’30) 17 AIR 1930 P C 45 (50) (PC), 
f (’35) 22 AIR 1935 All 457 (457). 

(’24) 11 AIR 1924 All 867 ( 868 ). 

(’10) 5 Ind Cas 325 (329) (All). 

(’07) 29 All 287 (289, 290) (DB). 

(’01) 23 All 346 (354) (DB). 
f (’92) 1892 All W N 238 (238) (DB). 

(’29) 16 AIR 1929 Bom 116 (117). 

(’25) 12 AIR 1925 Bom 311 (313) (DB). 

(’14) 1 AIR 1914 Bom 312 (315) (DB). 

(’03) 5 Bom L R 737 (740) (DB). 

(1900) 2 Bom L R 871 (871) (DB). 

(’97) 21 Bom 563 (566, 567) (DB). 

(’94) 1894 Bom P J 12 (13) (DB). 

(’90) 14 Bom 327 (330). 

(’73) 10 Bom H C R 369 (372) (DB). 

(’35) 22 AIR 1935 Cal 716 (720) : 63 Cal 385. (Ap¬ 
plication for substitution based on valid adoption— 
Application dismissed without considering validity 
of adoption—Question of validity can be challenged 
in subsequent suit.) 

(’31) 18 AIR 1931 Cal 511 (513) (DB). (Decree 
silent as regards certain claim — This does not 
mean that claimant can never have any claim 
over that property again.) 
t (’18) 5 AIR 1918 Cal 523 (524) (DB). 

(’15) 2 AIR 1915 Cal 46 (48) (DB). 

(’10) 5 Ind Cas 781 (782) (DB) (Cal). 

(’07) 34 Cal 83 ( 88 , 89) (DB). 

(’01) 5 Cal W N 304 (306) (DB). 

(’99) 27 Cal 515 (520) : 27 Ind App 39 (PC), 
f (’97) 24 Cal 711 (713, 714) (DB). 

(’95) 22 Cal 692 (707). 

(’89) 16 Cal 545 (548) (DB). 

(’77) 3 Cal 6 (11) (DB). 

(’76) 25 Suth W R 208 (209). 

(■71) 15 Suth W R 527 (529) (DB). 

(’69) 12 Suth W It 325 (325, 326) (DB). 

(’ 68 ) 10 Suth W R 486 (486) (DB). 

(’ 68 ) 10 Suth W R 305 (306) (DB). 

(’26) 13 AIR 1926 Lah 178 (178, 179) (DB). 

(*21) 11 AIR 1924 Lah 469 (470) (DB). 

(’21) 8 AIR 1921 Lah 296 (296) (DB). 

(’20) 7 AIR 1920 Lah 54 (55). 

(’l l) 1 AIR 1914 Lah 76 (78) (DB). 

(’ 13 ) 1913 Pun W R No. 75, p. 209 (210). 

(’84) 1884 Pun Re No. 25. 

(’82) 1882 Pun Re No. 24. 

(’31) 1931 Mad W N 813 (814) (DB). 

(’29) 16 AIR 1929 Mad 687 ( 688 ) (DB). 

(’29) 16 AIR 1929 Mad 291 (292). 

(’28) 15 AIR 1928 Mad 268 (271) (DB). 

(’27) 14 AIR 1927 Mad 1100 (1100). 

(’26) 13 AIR 1926 Mad 162 (163) : 48 Mad 68 © 

(.^12 AIR 1925 Mad 1107 (1107). 

(’21) k AIR 1921 Mad 126 (128) (DB). 

(’20) 7 AIR 1920 M.ul 710 (710) (DB). 

(’ll) 9 Ind Cas 613 (614) (DB) 

(’09) 1 Ind Cas 1117 (1117) (DB) (Mad). 

(’ 66 ) 3 Mad H C R 120 (123) (DB). 
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Lai? Sulaiman, C. J., observed as follows: “While the suit is pending and the Court is 
still seised of the case, although it may be that a defendant may not be allowed to reopen 
a finding which has been recorded on a particular issue, there is nothing to preclude the 
Court itself from changing its mind and coming to a contrary conclusion, particularly 
if a new ruling containing a fresh interpretation of some provision of law comes into 
existence in the meantime.” A decree in a suit expressed to be subject to the final 
decision of the Privy Council’ in another case was hold not to be a final decree within the 
meaning of this section. 4 A remark in a judgment which is in the nature of an obiter 
dictum cannot operate as res judicata . (see Note 12.) At the same time, the mere fact 
that the judgment contains observations made obiter will not prevent the point which 
arises in the case and is decided by the Court from operating as res judicata. It is not 
necessary that the matter should have been decided in explicit terms in the former suit 
in order to constitute it res judicata ; it is enough if an adjudication on the matter is 
necessarily involved in the decision in the prior suit. 6 Nor is it necessary that the 

decision should have been appealable.' 

It has already been seen in Note 33, that a matter constructively in issue could 
not be actually decided but could only be deemed to be heard and decided, except where 
the case was not tried upon the merits. A matter could not be baid to ha\o )een teciu 
and decided either actually or constructively, if it was decided behind the back of a party 
without notice to him. 8 

Where the former suit was tried according to the procedure then in force, the 
mere fact that such procedure was summary does not alYect the finality of the decision. 

Where a matter has been heard and decided by two or more former decisions, 
one conflicting with the other, the last of such decisions in order of date will be the one 
which will operate as res judicata} 0 The basis of this rule is that if a party who could 
raise the plea of res judicata does not do so when an opportunity is given to lnm, 


(’31) 18 AIR 1931 Oudh 62 (63) (DB). (Order 
passed in execution proceedings as to the nature of 
land which is sought to be sold is not a final one 
and the same cannot operate as res judicata in a 
later suit.) 

(•27) 14 AIR 1927 Oudh 15 (16). 

(•19) 6 AIR 1919 Oudh 177 (177) : 21 Oudh Gas 
324 (325, 326). 

(•01) 4 Oudh Cas 408 (418) (DB). 

(’26) 13 AIR 1926 Pat 289 (290) : 5 Pat 276. 

(’24) 11 AIR 1924 Pat 683 ( 686 ) (DB). 

(’29) 16 AIR 1929 Rang 55 (58) : 6 Rang 691 (DB). 
pi5) 2 AIR 1915 Upp Bur 18 (19) : 2 Upp Bur 
Kul 81. 

[But see + (’25) 12 AIR 1925 Cal 1046 (1047, 
1048).) 

3. (’36) 23 AIR 1936 All 21 (23): 58 All 313 (FB). 

4. (’42) 29 AIR 1942 P C 8 (10) : ILR (1912) 2 
Cal 1 : I DR (1912) Knr P C 23 : 69 Ind App 51 
(PC). (The only prop.-r course in such a case is to 
adjourn the suit, without making any decree, until 
the final determination of the other suit.) 

5. (’36) 17 Pat L Tim 356 (358). 

6 . (’73) 20 Suth W R 377 (378, 379) : Ind App 
Sup Vol. 212 (PC). 

* (’33) 20 AIR 1933 Lull 594 (595, 596) : 14 Lab 
409. 

(’30) 23 AIR 1936 Bom 402 (101) : 60 Bom 1008 
(DB). 


(’98) 2 Cal \V N 254 (256) (DB). 

+ (’28) 15 AIR 1928 Lah 888 (891) (DB). 

(’l l) 1 AIR 1911 Mad 399 (414) : 37 Mad 70 (F11). 

7. *(’39) 26 AIR 1939 Cal 169 (17 1) : TLR (1938) 
2 Cal 418 (DB). 

(’38) 25 AIR 1938 Pat 359 (360). 

8 . (’30) 17 AIR 1930 All 699 (700) : 52 All 1024. 


9. (’38)25 AIR 1938 Lah 369 (388) (FB). (Deci¬ 
sion of the year 1855 under the Punjab Civil 
Code, delivered by a Deputy Commissioner in the 
Punjab is res judicata — Per Full Bench; Din 
Mahomed, J., dissenting.) 

10. (’43) 30 AIR 1943 Mad 36 (37) : ILR (1943) 
Mad 40 (DB). 

(’ 12 ) 14 Bom L R 851 (859, 860) (DB). 
f (’32) 19 AIR 1932 All 520 (521) (DB). 

(’35) 22 AIR 1935 All 645 (647). 

(’27) 14 AIR 1927 All 717 (71s) : 49 All 606 (Dll). 
(’24) 11 AIR 1924 All 310 (311) : 16 All 220 (DB). 
+ (’15) 2 AIR 1915 All 420 (420): 37 All 531(534) 
(DB). 

(’04) 1 All L dour 116 (11 s). 

(’33) 20 AIR 1933 Cal 69 (71) : 59 Cal 513. (Two 
compromises—Later compromise prevails.) 

(’29) 16 AIR 1929 Cal 163 (164) (DB). 

(’21) 8 AIR 1921 Mad 612 (615) (DB). 

(’17) 1 AIR 1917 Mad 950 (950) (DB). 

(’35) 22 AIR 1935 Nag 122 (123): 31 Nag LB 21 L 
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he must be deemed to have waived it. 11 This rule is, however, subject to a statutory- 
provision to the contrary. Thus, in the undermentioned case 12 an objection to the 
execution of a decree against certain property was taken by a person who claimed the 
property to be his. This objection was disallowed. Subsequently, in a suit to which 
both the claimant and the decree-holder were parties (but which was not a suit by the 
claimant under o. 21, r. C3), a decision was given to the effect that the claimant was 
entitled to the property. The question arose whether the order, of dismissal of the 
claimant’s objection or the subsequent decision was res judicata. It was held that under 
o. 21, R. 63 the former order was subject only to the decision of a suit which the claimant 
must bring within one year to establish his right. If he failed to do so he could not 
rely on the subsequent decision to which he and the decree-holder were parties. It was, 
therefore, the former order, and not the subsequent decision, that operated as res judicata. 

An application for a rule (revision) and its rejection does not prevent a Court, 
on a subsequent occasion, if the occasion arises, from granting a rule in the interest 
of justice. 1:1 


Nag 


101. No matter left undecided can be deemed to have been decided. — 

It has been seen in Note 12, that if a matter is not in issue at all, there can be no res 
judicata. It cannot be said in such a case that the matter was heard and finally decided. 1 
It has also been seen in Note 100 , that where a matter, though in issue has, as a fact, 
been not heard and decided, either actually or constructively, it cannot operate as res 
judicata. The same principle will apply where a matter, though directly 7’aised in 
issue, is expressly left open and undecided , 2 or where the suit has been allowed to be 
withdrawn with liberty to bring a fresh suit in respect of the sam e matter. 3 Where a 

11. (’35) 22 AIR 1935 All 613 (G17). 

12. (’13) 30 AIR 1913 Mad 36 (38) : I L It (1913) 

Mad 10 (L)J3). 

13. (’36) 23 AIR 1936 Pat 119 (120). 

Note 101 

1. *(’25) 12 AIR 1925 PC 181 (187) : 21 
L R 117 : 52 Cal 971 : 52 Ind App 291 (PC). 

( 97) 19 All 277 (288) : 21 Ind App 10 (PC), 
l ’25) 12 AIR 1925 All 791 (795). 

C86)S All 396 (401). 
t (’32) 19 AIR 1932 Rom 3 (7) (Dll). 

(’69) 12 Suth W It 525 (527) (DB). 

(’35) 22 AIR 1935 Mad 456 (458). 

(’27) 14 AIR 1927 Mad 131 (432) (DIR. 
t('01) 11 Mad L Jour 10 (17) (I’ll). 

(24) 11 AIR 1921 Nag 121 (121). 

Also see Notes 7 and 12 

2. * (’99) 21 All 505 (514) : 26 Ind App lio 

<rc). 

(\S1) 1881 Pun Re No. 2o. 
f3->l 19 MR 1932 All 691 (09;>, 696) (DB). 

(-25 12 AIR 1925 All 770 (771) : 18 All 31 (DR). 

( 06) 28 All 700 (701). 

(’7s) •> All 582 (389. 591) (FR). ' _ 

C21) 8 AIR 1921 Bom 284 (285) : 15 Rom 133o 

(DR). 

<’«i0) 1 1 Rom 31 (39). 

(19) 6 AIR 1919 Cal 809 (811) : 46 Cal 185 (DB). 

(•]<)) 0 AIR 1919 Cal 974 (975) (DR). 

(•15) 2 AIR 1915 Cal 568 (569) (DR). 

<\S4) 10 Cal 856 (*G0) (DR). 

(’72) 18 Suth \V R 61 (62). 

(•35) 22 AIR 1935 Lab 686 (6*7). 


(’17) 1917 Pun L R No. 149, p. 408. 

(’31) 18 AIR 1931 Mad 830 (832). (Point left for 
decision in a fresh suit.) 

(’29) 16 AIR 1929 Mad 687 (688) (DB). 

(’29) 16 AIR 1929 Mad 391 (392). , 

(’25) 12 AIR 1925 Mad 497 (525) : 48 Mad 1 (DB). 
(’82) 4 Mad 308 (310) (DB). 

(’30) 17 AIR 1930 Oudh 218 (218). 

(’30) 17 AIR 1930 Oudh 124 (128) : 4 Luck 404 
(DB). (Point decided by first Court but left open 
in appeal.) 

t (’31) 18 AIR 1931 Pat 1 (10, 12.) 

»i*('37) 24 A I R 1937 Rang 421 (424) : 193 4 Rang 

L R 136. 

(’26)96 Ind Cas 302 (302) (Lab). . , , . 

3. (’42) 197 Ind Cas 27 (29) (PC). (Claim included 
in prior action but not judicially decided upon— 
Plaintiff electing not to proceed with that action 
but withdrawing the same — Claim not barred by 
res judicata.) 

(’ll) 1911 Pun W R No. 149, p. 392. 

(’98) 1 Oudh Cas 97 (99). 

(’24) 11 A 1R 1924 All 260 (2G1). (Leave to with¬ 
draw granted by Appellate Court.) 

(’36) 163 Ind Cas 367 (369) (Cal). (Do.) 

(’71) 16 Suth W R 276 (276) (DB). 
f (’18) 5 AIR 1918 Mad 1287 (1292) : 40 Mad 2o9 
(FR). (Leave to withdraw granted by Appellate 

Court.) #%n _. 

(•14) 1 AIR 1914 Oudh 234 (23a). 

[Sec also (’35) 22 AIR 1935 Oudh 35 (36) (Appli¬ 
cation to set aside cx parte decree — Withdrawal 
of application as being defective—Second applica¬ 
tion not barred.)] 
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plaintiff abandons his claim, there is no trial of issues arising between the parties and 
consequently there is no decision which can operate as res judicata. But to provent the 
defendant from being harassed unnecessarily a second time on the same cause of action 
the law prescribes that the plaintiff shall not sue again on the same cause of action unless 
the suit is withdrawn under 0.23, R. 1, Civil Procedure Code, owing to some technical 
defect and the permission of the Court to sue again is obtained. 4 5 “It would be a 
contradiction in terms to say that the Court had finally decided matters which it expressly 
left untouched and undecided. 6 7 * * * But if the Court had no power to leave a matter open 
or the order granting permission is in contravention of O. 23, R. 1 and consequently without 
jurisdiction, such reservation will not prevent the application of the rule oi‘ res judicata. 

Illustrations. 


1 . A, a landlord, sues B for possession of certain properties with mesne profits on the allegation 
that B was his annual tenant. B pleads permanent tenancy. The only issue in the case is whether 
B is annual or a permanent tenant. The Court finds against the permanent tenancy and decrees 
A's claim ; B appeals and then applies to the appellate Court, to the effect that the question ot 
permanent tenancy should be left open to be decided in a subsequent suit, but that, subject to such 
permission, the appeal may be dismissed. The appellate Court passes the following order : The 
permission asked for is granted. The appeal is dismissed with costs." B then sues A for a declaration 
that he is a permanent tenant of A. The suit is barred. The reason is that the only issue in the case 
being that of permanent tenancy, and the suit being decreed, the Court had no power to reserve the 
matter to be decided again in any other suit. It would be different if there were two issues one of 
which is sufficient for the decision and the other is left open.** 

2. A sues to set aside a gift made by a Hindu widow out of her husband's estate alleging that he 
is the presumptive heir. The widow dies pending suit and A applies to amend Ins plaint by setting up 
a family custom of inheritance and claiming possession of the properties. The application is disallowed 
and the suit is dismissed but liberty is given to A to file a fresh suit for possession. ,1 subsequently 
sues for possession on the ground of family custom. The suit is barred, since the Court, having 
dismissed the former suit had no power under O. 23 to give liberty to bring a fresh suit.- 

3. A files a suit against B. The suit is dismissed on the ground that the plaintiff has failed to 
produce evidence in support of his case, but his right to bring another suit in respect of the same 
matter is reserved. A suit subsequently brought by A against I) in respect of the same mattei, \\i 
nevertheless, be barred inasmuch as the reservation of liberty in a decree dismissing a suit for failure 
of proof, is without jurisdiction.10 It would be different where the suit is dismissed on a preliminary 
or technical point, but reserving the plaintiff’s right to file a fresh suit. 11 Where, however, an 
order is made granting leave to withdraw under O. 23, 1\. 1, the mere fact that it is erroneous or is 
made on unjustifiable grounds does not make it an order without jurisdiction , and a subsequent 
suit in accordance with the liberty given is not barred. 1 - _ 


4. (’39) 26 AIR 1939 Lali 414 (413). 

5. t(’99) 21 All 505 (514) : 26 Ind App 175 (I'C). 
(’19) 6 AIR 1919 Lab 72 (74): 1918 Pun Re No. 70 

(DB). 

6. (’31) 13 AIR 1931 Mad 268 (270). 

♦ (•89) 11 All 187 (190) (FB). 

(•80) 2 All 843 (843, 849) (FB). 

(•04) 6 Bom LR 594 (398) (DB). 

(’80) 1880 Pun Re No. 84. 

(’34) 21 AIR 1934 Mad 68 (70). 

7. (’22) 9 AIR1922 Pat489(490,49l): 1 Pat 226(DB). 

(’20) 7 AIR 1920 Pat 63 (04) (DB). 

(’31) 18 AIR 1931 Mad 268 (269). 
f (*25) 12 AIR 1925 Mad 1162 (1165). 

(•16) 3 AIR 1916 Mad 554 (554) (DB). 

(’18) 5 AIR 1918 Pat 575 (577) : 3 Pat L Jour 404 
(DB). 


8. ♦C31) 18 AIR 1931 Bom 117 (418). 

9. *(’25) 12 AIR 1925 P C 55 (58, 59) : 47 All 
158 : 52 Ind App 100 : 27 Oudh Cas 334 (PC). 

10. (’GO) 13 Moo Ind App 160 (171, 172) (PC). 
Also see O. 23 R. 1 N. 29. 

11. ( 30) 17 A 1 It 1930 Lab 03 1 (033). (Suit dis¬ 
missed on account of formal defect in plaint.) 

(’12) 1912 Pun Re No. 50 : 15 Ind Cas 930 (932) 
(DB). (Dismissal on ground of no cause of action.) 
(’15) 2 AIR 1915 Ball 303 (301). (Relief refused on 
the ground of want of jurisdiction.) 

(’75) 1875 Pun Re No. 55. 

(’08) 18 Mad L Jour 198 (199) (DB). (Suit for pos¬ 
session dismissed on failure to produce sale certi¬ 
ficate.) 

12. f (’21) 8 AIR 1921 Cal 34 (33):48Cal 138 (FB). 
(Overruling AIR 191G Cal 255 ) 
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Where a matter is decided by the first Court but is left undecided by the appellate 
Court on appeal, the result is the same as if the matter was not decided at all. The reason 
is that when a judgment of a Court of first instance is appealed against, the finality 
of the decision is destroyed, the matter becoming again sub judice ; and if the appellate 
Court without deciding that issue, disposes of the case on other ^grounds, the judgment 
of the first Court upon that issue is no more a bar to a future suit than it would be if 
that judgment had been reversed by the Court of appeal. 13 

When a suit comprises several distinct matters a separate judgment and decree in 
regard to each would be legal under the Code and these may be passed at different stages 
as each matter is disposed of. Each such decree would operate as res judicata in so far 
as the matters covered by it are concerned. 14 It cannot be argued that a decision which 
decides only certain matters in issue and leaves others undecided cannot operate as res 
judicata at all in any case. 

102. Reservation of liberty to bring a fresh suit on an issue. — See Note 101. 


103. Issues omitted or refused to be decided. — If a matter which has 
not been heard and decided in a previous suit is not res judicata, it is impossible to say 
that a question not only not decided in the previous suit but expressly refused to be decided, 
or excluded from the decision in the suit, can be treated as res judicata. 1 Nor will the 
principle of constructive res judicata embodied in Explanation IV apply to such a case 
inasmuch as the questions are actually raised in such cases. 2 


104. Decision must have been 

)f res judicata the former decision must 


on merits. — In order to support a plea 
have been o n the merits of the q uestion 


(•18) 5 AIR 1918 Mad 1093 (1093) (DR). 

(•12) 9 All L Jour 378 (379). 

Also see O. 23 R. 1 N. 36. 

13. (’39) 20 AIR 1939 Lull 310 (310). (Objection 
by judgment-debtor that lie is governed by custom 
in matter of succession allowed by executing Court 
but disallowed by Appellate Court — In appeal 
High Court not going into question of custom but 
reversing lower Appellate Court’s decision on other 
grounds—Plea that judgment-debtor, is governed 
by custom, is not res judicata in subsequent suit.) 

* (’97) 21 Cal 616 (627) : 24 Ind App 30 (l’C). 

+ (’81)6 Bom 110 (112) (DB). 

(•17) 1 AIR 1917 1> C 201 (203) : 41 Ind App 213: 
43 Cal 412 (PC). 

(’23) 12 AIR 1923 All 213 (211) (DB). 

(’12) 9 All L Jour 67 (69, 70). 

(’12) 14 I ml Cas 161 (162) (DB) ( All). 

(’31) 21 AIR 1931 Cal 14 (17) (DB). 

(’*>g) i:j AIR 1926 Cal 672 (G76) (DB). 

(’26) 13 AIR 1926 Cal 179 (180). 

(’•'O) 13 AIR 1926 Cal 103 (161) (DB). 

i’23) 12 AIR 1923 Cal 1193 (1197) (DB). 

CO*)) 3 Ind Cas 87 (87) (Cal). 

(*(j 7 ) .3 Cal 1 1 Jour 633 (637) (DB). 

(’98) 23 Cal 371 (37G, 377) (DB). 

(’82)8 Cal 631 (633, 634) (DB). 

(’81) 7 Cal 381 (38 1) (DB). 

(’78) 3 Cal L Rep 447 (449, 430). 

I860) 1 Sulh W It 30 (51) (SB). 

(• 37 ) 24 AIR 1937 Lab 167 (167). 

(’ 10 ) 1910 Pun W R No. 42. p. 108. 

(’37) 21 AIK 1937 Mad 709 (711). 

+ (’21) 8 AIR 1921 Mad 21 (22, 24) (FB). 

(’20) 7 AIR 1920 Mad 77 (80) (DB). 


(’08) 4 Nag L R 98 (101, 103). 

(’39) 26 AIR 1939 Oudh 2 (10) : 14 Luok 277 

(’37?24 AIR 1937 Oudh 246 (217) : 13 Luck 186 
(DB). 

(’18) 5 AIR 1918 Pat 526 (528). 

(’17) 4 AIR 1917 Pat 188 (189) (DB) (Appellate 
Court allowing withdrawal.) 

(’ll) 1 AIR 1914 Upp Bur 43 (43). 

(’07) 1 Sind L R 171 (172) (DB). „ 

14. (’-10) 27 AIR 1940 Lab 1 (3) : ILR (1910) Lah 
171 (DB). 

Note 103 

1. (’39) 26 AIR 1939 Mad 818 (821) (DB). 
t (’81) 6 Cal 777 (781) (DB). 

(’81) 7 Cal 211 (216) (DB). 

(’29) 16 AIR 1929 All 252 (253) (DB). 

(’87) 14 Cal 323 (343) (DB). 

(’84) 10 Cal 507 (509) (DB). 

+ (’13) 1913 Pun Re No. 87 :18 Ind Cas 787 (789). 
(DB). 

(’10) 5 Ind Cas 262 (263) (DB) (Mad). 

( 82) 5 Mad 9 (10) (DB). 

(’23) 10 AIR 1923 Oudh 101 (102). 

(1900) 3 Oudh Cas 273 (275). 4 

f (’18) 5 AIR 1918 Pat 618 (619, 620) (DB). 

2. See also Note 33, point (10). 

*(*21) 8 AIR 1921 Mad 21 (24) (FB). 
f (’08) 32 Bom 315 (320) (DB). 

(’82) 9 Cal L Rep 474 (478). 

(’80) 5 Cal 923 (925) (DB). ^ 

(’19) 6 AIR 1919 Lah 72 (74) : 1918 Pun Re 

(’22) 9 AIR 1922 Mad 259 (262) (DB). 

(’98) 21 Mad 278 (285) (DB). 
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in issue in the subsequent suit. Otherwise, it cannot operate as a bar. 1 Thus, where a 
suit was brought by a firm to recover the price of goods and was dismissed under S. GO, 
cl. (2) of the Partnership Act (1932) on the ground that the firm was unregistered and 
a second suit was instituted on the same cause of action after the registration of the 
firm, it was held that the suit was not barred by res judicata r 

Where a case is disposed of on the merits, all points necessarily involved in such 
decision and all questions which might and ought to have been raised in such suit will 
also be deemed to be decided on the merits. See Note 33. As to what points are so 
involved in the decision of ex parte decrees, see Note 19. 

105. Decision on preliminary or technical points. — It follows from 
what has been stated in Notes 101 to 104, that in order to conclude a plaintiff by a plea 
of res judicata it is necessary to show that there was a decision finally granting or 
withholding the relief sought. Therefore, when the prior suit has been dismissed on some 
technical ground without going into the merits of the questions raised, there can be no 


decision on such questions and therefore no 

Note 104 

1. (’41) 28 AIR 1941 Rang 24 (2G) : 1910 Rang 
L R G43 (DB). (Where a representor plaintiff aban¬ 
dons the suit and it is dismissed without a decision 
on the merits, it cannot operate as res judicata to 
prevent a representee who is not made a party to 
the suit from re-agitating the matter by a separate 
suit.) 

(’40) 45 Cal W N 220 (222). 

| (’86) 8 All 282 (291) (DB). 

(’18) 5 AIR 1918 Mad 78 (79) (DB). (Dismissal on 
pleadings.) 

(’09) 2 Ind Cas 622 (G23) (DB) (All). 

(’12) 13 Ind Cas 351 (352) (DB) (Cal). 

(1805) 3 Suth W R Act X, 140 (141) (DB). 

(•37) 24 AIR 1937 Lah 241 (241). 

(’37) 24 AIR 1937 Lah 211 (212, 213). 

(•30) 17 AIR 1930 Lah 501 (503) (DB). 

(’80) 1880 Pun Re No. 107. 

2. (’37) 24 AIR 1937 Nag 146 (147) : ILR (1937) 
Nag 430. 

Note 105 

1. (’42) 29 AIR 1942 All 410 (419) : I L R (1942) 
All 621 (DB). (Dismissal on ground of limitation.) 
(’42) 29 AIR 1942 Pat 293 (294). (Order that ques¬ 
tion raised was premature and should be raised at 
proper stage of litigation cannot operate as res 
judicata not being a final decision on the matter 
in dispute ) 

+ (’17) 4 AIR 1917 P C 201 (203): 45 Cal 442: 4 1 
Ind App 213 (PC). (Dismissal on account of defect 
in the frame of suit.) 

(■86) 8 All 282 (289, 290) (1)B). 

(’31) 18 AIR 1931 All 200 (201). (Dismissal on 
account of want of jurisdiction). 

(’30) 17 AIR 1930 All 112 (113) (DB). (Order of 
rejection of memorandum of appeal a3 not pro¬ 
perly presented.) 

(’29) 16 AIR 1929 All 910 (911) (DB). (Dismissal 
of suit on the ground that plaintiff had no right to 
maintain it.) 

(’29) 16 AIR 1929 All 844 (814). (Dismissal for 
want of cause of action.) 

(’21) 8 AIR 1921 All 242 (244) (DB). (Dismissal of 
appeal for want of copy of trial Court’s judgment.) 


res judicata . 


(’12) 9 All L Jour 67 (69, 70) (DB). (Dismissal on 
the ground of limitation.) 

(’05) 27 All 413 (446) (DB). (Dismissal on technical 
points.) 

(’05) 27 All 254 (257) (DB). (Suit premature and so 
dismissed.) 

(’85) 1885 All W N 171 (171) (DB). (Dismissal for 
non-joinder.) 

(’84) 1884 All W N 2 (2) (DB). (Dismissal for want 
of cause of action). 

(’82) 4 All 261 (273, 274) (FB). (Dismissal under 
S. 42, SpeciGc Relief Act.) 

(’81) 3 All 334 (337) (DB). (Dismissal on technical 
points.) 

(’74) 6NWPHCR77 (7S, 79). (Dismissal on 
account of want of jurisdiction.) 

(’35) 22 AIR 1933 Bom 131 (133) (DB). (Mis-joinder 
of parties and causes of action.) 

(’22) 9 AIR 1922 Bom 96 (97): 16 Bom 726 (DB). 

(Dismissal on technical points.) 

(’06) 30 Born 395 (4U8) (DB). (Dismissal on the 
ground of limitation.) 

(’98) 22 Bom 216 (221) (I>B). (Do). 

(’93) 17 Bom 562 (565). (Dismissal on account of 
want of jurisdiction.) 

(’83) 7 Bom 408 (411) (DB). (Dismissal for want of 
cause of action.) 

(’ 80 ) 5 Bom 48 (57) : 7 Ind App 181 (l’C). (Do.) 
(’78) 3 Bom 223 (226) (I>B). (Dismissal on techni¬ 
cal points.) 

(’77) 2 Bom 19 (25, 55) (DB). (Dismissal on ac¬ 
count of want of jurisdiction.) 

(’71) 8 Bom II C It A C 205 (208). (Dismissal on 
technical ground.) 

(’66) 4 Bom H C R A C 110 (112). (Dismissal on 
the ground of under-valuation.) 

(’34) 21 AIR 1931 Cal 799 (802) (DB). (Dismissal 
for want of cause of action.) 

(’27) 14 AIR 1927 Cal 794 (795) (DB). (Dismissal 
for non-joinder.) 

(’97) 24 Cal 616 (626) : 24 Ind App 50 (1»C). (I)o.) 
(’83) 13 Cal L Rep 83 (86). (Dismissal on account 
of want of jurisdiction.) 

(’80) 5 Cal 216 (249) tDB). (Dismissal on ground 
of limitation.) 
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Illustrations . 


(1) A ami B were partners. The partnership was dissolved by a deed of dissolution and A 
executed a bond in favour of B for the amount found due by A to B. A sued B for cancellation of the 
bond on the ground of fraud. B pleaded that the suit for cancellation would not lie, the bond being based 
on the dissolution deed. The suit was dismissed in second appeal without going into the merits, on the 
ground that the suit was not ■properly framed. B then sued A on the bond who pleaded fraud. It was 
held that the plea was not barred. {Abdulla Ashgar AH Khan v. Oanesh Das. 2 ) 


(’79) 9 Cal Ij Rep 995 (396). (Dismissal on techni¬ 
cal points.) 

(’76) 2 Cal L Rep 10 (12). (Dismissal for mis¬ 
joinder.) 

(’74) 22 Suth W R SOS (309) (DB). (Dismissal on 
account of want of jurisdiction.) 

( 74) 21 Suth W R 272 (273). (Dismissal for non¬ 
joinder.) 

1-74) 21 Suth W R 105 (106) (Do.) 

(•72) 17 Suth W R 380 (382). (Dismissal for want 
of cause of action.) 

(’72) 17 Suth W R 360 (360, 361) (DB). (Suit pre¬ 
mature and so dismissed.) 

(’71) 15 Suth W R 208 (208) (DB). (Dismissal on 
technical points.) 

(’70) 13 Suth W R 461 (461) (DB). (Dismissal on 
the ground of limitation.) 

(’68) 9 Suth W R 461 (462) (DB). (Dismissal on 
technical ground.) 

(’68) 9 Suth W It 327 (32S). (Dismissal on technical 
points.) 

(1864) 1864 Suth W R 163 (163). (Case struck off 
on ground of discrepancy.) 

('35) 22 AIR 1935 Lah 974 (975). (Suit dismissed 
as being premature.) 

('35) 22 AIR 1935 Lah 893 (894) : 17 Lah 275 
(DB). (Suit on pronote by unregistered firm dis¬ 
missed under S. 69, Partnership Act —Subsequent 
suit in time after registration is not barred.) 

(-31) 18 AIR 1931 Lah 79 (80) : 12 Lah 275 (DB). 

(Previous suit dismissed as having abated.) 

(’29) 16 AIR 1929 Lah 596 (597) (DB). (Dismissal 
under S. 42, Specific Relief Act.) 

(’25) 12 AIR 1925 Lah 193 (194). (Dismissal on 
the ground of misdescription of property.) 

(•23) 10 AIR 1923 Lah 150 (151). (Dismissal on 

the ground of limitation.) ... . , 

(’21) 8 Allt 1921 Lah 133 (134) (DB). (Dismissal 

for want of cause of action.) „ 

(-16) 3 AIR 191G Lah 229 (229) : 1916 Pun Re 
No. 1 (DB). (Dismissalon the ground of limitation.) 
(■06) 1906 Pun Re No. 6 : 1906 Pun L R No. Cl, 

page 175 (17G) (DB). (Do.) - 

(-91) 1891 Pun Re No. 51. (Suit premature and so 

('89) m i88 C 9 Pun Re No. 130. (Dismissal for want of 

(‘H5) 8 1 hhV 1 p'un. D Ro No. 72. (Suit premature and so 

('81) 1 1884 Pun Re No. GG. (Dismissal under S. % 42, 
Specific Relief Act.) 

(. 8 y) 18 83 Pun Re No. 190. (Dismissal on the 

"round of limitation.) . . - 

(’83) 1883 I’un Re No. 137.‘(Dismissal for want of 

cause of action.) ... . . 

(’82) 1882 Pun Re No. 04. (Dismissal on account or 

want of jurisdiction.) 


(’36) 23 AIR 1936 Mad 165 (166) (DB). (Dismissal 
of a suit on the ground that the plaintiff was not 
entitled to raise the plea on which he founded the 
suit, without any enquiry into his title, cannot be 
taken to be a decision that for all time and in all 
proceedings between the parties it must be taken 
that the plaintiff had no title.) 

(’22) 9 AIR 1922 Mad 259 (262) (DB). (Dismissal 
for non-joinder.) 

(’21) 8 AIR 1921 Mad 279 (280) (DB). (Dismissal 
on the ground of limitation.) 

t (’95) 18 Mad 466 (468). (Dismissal on technical 

points.) , , 

(’89) 12 Mad 500 (502) (DB). (Suit dismissed for 

want of notice.) . 

(’87) 10 Mad 102 (107) (DB). (Dismissal on techni¬ 
cal ground.) A A 

(’90) 13 Mad 510 (511) (DB). (Dismissal for failure 

to deposit Commissioner’s fee.) 

(’19) 6 AIR 1919 Nag 15 (15, 16) : 16 Nag L R 
206. (Dismissal on technical ground.) 

(’16) 3 AIR 1916 Nag 38 (38). (Dismissal on techni¬ 
cal points.) 

(’12) 8 Nag L R 68 (70, 71). 

(’90) 3 C P L R 3(5). (Dismissal of mortgage suit on 
ground that the mortgage could not be split up.) 
(’38) 25 AIR 1938 Oudb 54 (56). (Previous suit dis¬ 
missed on ground that plaintiff cannot sue alone ) 
(’30) 17 AIR 1930 Oudh 270 (272) : 5 Luck 684 
(DB). (Point left undeoided.) 

(’28) 15 AIR 1928 Oudh 503 (507) : 4 Luck 159 
(DB). (For oon-payinent of court-fees.) 

(• 15 ) 2 AIR 1915 Oudh 148 (149). (Dismissal for 

(■ 35 ) 22"aIR ) 1035 rat 82 (83) (DB). (Dismissal tor 

(■"oTlS Pa. 289 (290, : 8 Pat 276. 

' (Application under S. 151 challenging validity of a 
compromise decree dismissed — Suit for the same 

t P ri P 7 ) S 1 D A ni"l OlV Pa, 589 (590) : 2 Pat L Jour 
313 (318) (DB). (Dismissal on the ground of mis¬ 
description of property.) _ 

[SeeoBo (*90) 13 Mad 44 (45) (DB). (For non¬ 
payment of court-fees.) . . _ 

(’35) 22 AIR 1935 Pat 59 (61) (DB). (Rovision 
application against an order amending a consent 
decree behind the back of a party dismissed on 
the ground that Court had not exceeded itsjuris¬ 
diction — Separate suit for same relief is not 

(Butsee (’87) 9 All 155 (157, 158) (DB). 

(’83) 5 All 595 (596) (DB). 

(’82) 6 Bom 477 (478) (DB). 

(’34) 21 AIR 1934 Rang lo4 (1 j5) (DB).J 

2. (’17) 4 AIR 1917 P C 201 (203) : 45 Cal 442 : 
44 Ind App 213 (PC). 
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(2) A filed a suit for a mere declaration against B and it was dismissed under Section 42 of the 
Specific Relief Act because a mere declaratory suit could not be maintained when the plaintiff under the 
law could have asked for consequential relief. The decision could not operate as res judicata in a subse¬ 
quent suit for possession. (Mahomed Yar v. Mahomed Yar , s ) 

106. Dismissal for non-prosecution or for default to do anything 
ordered by the Court to be done. — The dismissal of' a suit for default under the 
provisions of o. 9 cannot operate as res judicata} In Chand Koer v. Partab Singh} 
the plaintiffs as nearest agnates of a deceased proprietor, sued for a declaration that a 
gift made by a widow of the estate of her late husband did not affect their right of 
succession on her death. Prior to the gift a suit, praying for a declaration and to have 
the widow restrained by injunction from alienating the same estate, had been struck off 
in 1878 for the plaintiff’s default under ss. 102 and 103 of the Code of 1877 (corresponding 
to o. 9, Rr. 8 and 9). The plea of res judicata was raised. Their Lordships of the 
Judicial Committee held the plea to be inoperative. The dismissal of a suit in terms of 
O. 9, R. 8 was plainly not intended to operate as res judicata. It imposes, however, 
when read along with O. 9, R. 9 a certain disability upon the plaintiff whose suit has 
been dismissed, namely, that he is thereby precluded from bringing a fresh suit in respect 
of the same cause of action? But the dismissal of a claim under O. 17, R. 3 on account 
of the plaintiff’s default in producing evidence to substantiate his case has the same 
effect as a dismissal founded upon evidence and the subject-matter of such a claim will 
be res judicata ? Similarly, a judgment pronounced against a party under o. 10, R. 4 (2) 
will operate as res judicata? 


3. (’29) 16 AIR 1929 Lah 596 (597). 

Note 106 

1. ('39) 44 Cal W N 576 (579). (Dismissal under 
O. 9. R. 8.) 

*('88) 16 Cal 98 (101, 102): 15 Ind App 156: 1888 
Pun Re No. 177 (PC). 

(’29) 16 AIR 1929 Bom 116 (119) (DB). 

(’90) 17 Ind App 150 (155) : 13 All 53 (PC). 

(’14) 1 AIR 1914 All 222 (223): 12 All L. Jour 53 (55). 
(’14) 1 AIR 1914 All 83 (84). 

(’96) 28 All 749 (751) (SB). (Dismissal under O. 9, 
Rule 2.) 

(’29) 16 AIR 1929 Bom 217 (219) (DB). 

(’97) 21 Bom 91 (97) (DB). 

(’35) 22 AIR 1935 Cal 212 (214) : 62 Cal 15 (DB). 
(Former suit dismissed under Ch. 10, It. 36 of Ibe 
Calcutta High Court Rules.) 

(•35) 22 AIR 1935 Cal 160 (166) : 61 Cal 1023 
(OB). 

(’20) 7 AIR 1920 Cal 407 (408) (DB). 
f (’17) 4 AIR 1917 Cal 11 (11) (DB). 

(’14) 1 AIR 1914 Cal 674 (675) (DB). 

(*12) 15 Ind Cas 863 (864) (DB) (Cal). 

CIO) 7 Ind Cas 126 (127) (DB) (Cal). 

(’04) 10 Cal W N 40 (41, 42) (DB). 

(’83) 9 Cal 163 (166) (DB). (Dismissal under O. 9, 
Rule 2.) 

(’83) 9 Cal 426 (430) : 12 Cal L Rep 29 (33) (DB). 
(’75) 24 Suth W It 114 (115) (DB). 

('70) 14 Suth W It 81 (82) (DB). 

(’69) 11 Suth W R 250 (251) (DB). 

(’83) 1883 Pun Re No. 104. 

(’25) 12 AIR 1925 Mad 861 (870). (Dismissal of an 
application for probate.) 


(’24) 11 AIR 1924 Mad 473 (473, 474) (DB). (Dis¬ 
missal of an application.) 

(’19) 6 AIR 1919 Mad 8 (9) (DB). 

(•20) 7 AIR 1920 Nag 113 (114). 

+ (’14) 1 A I It 1914 Nag 20 (21) : 10 Nag L R 39 
(40). 

(’25) 12 AIR 1925 Oudh 337 (346) : 28 Oudh Cas 
8 (DB). (Under O. 9, It. 3.) 

(’28) 15 AIR 1928 Pat 116 (117) (DB). (Dismissal 
of an insolvency petition.) 

(’23) 10 AIR 1923 Pat 514 (514, 515) : 2 Pat 739 
(DB). (Dismissal of an appeal for default.) 

(’17) 4 AIR 1917 Pat 627 (629) (DB). 

(See also (’30) 17 AIR 1930 All 727 (729). 

(’33) 20 AIR 1933 Pat 208 (208) : 12 Pat 179]. 
Also see O. 9 R. 5 Note 4 and O. 9 It. 9 Note 5. 

2. (’89) 16 Cal 98 (102) : 15 Ind App 156 (PC). 

3. (’20) 7 AIR 1920 All 340 (341) : 42 All 193 
(195). 

4. (’76) 1 Mad 84 (87) (DB). 

(’86) 12 Cal 563 (566) (DB). 

(’36) 23 AIR 1936 Lah 385 (386). 

(’28) 15 AIR 1928 Cal 271 (272) (DB). 

f (’05) 9 Cal W N 679 (689). 

(’75) 23 Suth W It 58 (59). 

(’71) 15 Suth W It 573 (574) (DB). 

(’12) 1912 Pun L It No. 25, p. 86. 

(’081 1908 Pun L It No. 198, p. 636. 

(’29) 16 AIR 1929 Mad 404 (407) (DB). 

(’ 10 ) 34 Mad 97 (100) : 6 Ind Cas 233 (233) (DB). 
(’87) 10 Mad 272 (277) (DB). 

Also see O. 17 R. 3 Note 7. 

5. (’ll) 13 Bom L It 638 (6G0) (DB). 
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The dismissal of a suit on default of plaintiff to furnish security for costs or to 
pay commissioner's fees as ordered by Court does not bar a second suit on the same cause 
of action. 0 

On the principle enunciated in Chand Koer v. Partab Singh 7 the abatement of a 
suit cannot operate ns res judicata though a subsequent suit on the same cause of action 
may be barred. 8 

107. Plea of set-off. — Where a defendant in answer to a claim against him 
pleads a set-off which had been adjudicated upon previously in a separate suit brought by 
him, the plea is unsustainable, it having been already heard and decided. 1 


108. Decision must have been necessary for the determination of 

the suit General.—It has been seen in Note 7, that an unnecessary or irrelevant 

issue, the decision of which either way will not affect the decision of the suit, cannot be 
said to have been directly and substantially in issue. Where, therefore, the Court gives 
a finding on such an issue, the matter cannot be said to be f inally decided and therefore 
cannot oi>erate as res judicata} It has also been seen in the same note that if a decision 
is based on several issues, the finding on each of the issues will operate as res judicata. 
Where however a Court, while dismissing a suit basing its decision expressly on a particular 
point, gives a finding against the plaintiff on another issue in order to prevent a remand 
in case the Appellate Court should take a different view on the other point, 2 or, while 
dismissing the suit as not being maintainable, gives a finding against the plaintiff on 
another issue; 5 the decision of the case cannot be said to be based upon the finding so 


.rjven and the finding cannot therefore operate as res judicata. 


6. (’82) G Horn -182 (486). 

(’02) 20 Rom 637 (640). 

(’90) IS Mail 510 (511) (DR). 

7. (’89) 16 Cal 98 (102) : 15 Itul App loO (PC). 

8. (’10) 5 Inti Cas 525 (329) (All). 

(•04) 6 Rom L 11 638 (639) (DB). 

Note 107 

1 + (’71) 15 Suth W R 252 (252). 

Note 108 

1. (’ll) 28 AIR 1941 Oudh 405 (40G):17 Luck 116. 
(Court’s valuation of the suit at a certain figure at 
the time of returning plaint for presentation to 
proper Court cannot operate as res judicata.) 

( 89) 1889 Pun Re No. 157. 

f (’23) 10 A I R 1923 All 495 (497) : 45 All 466 

(DR). 

(’23) 10 AIR 1923 All 15 (16) (DR). 

(-20) 55 Ind Cas 938 (939) (U P R R) (DR). 

('ll) 11 Inti Cas 89 (90) (All). 

*(■95) 17 All 174 (191) (1)R). 

(-25) 12 AIR 1925 Rom 1«1 (183). 

Cl 1)12 Inti Cas 813 (818, 819) (Rom). 

(•09) 11 Rom I. R 366 (370). 

(’93) 18 Rom 597 (602). 

(■80) 1886 Rom l’J 201 (202). 

( 36) 23 AIR 1930 Cal 772 (774). 

(’30) 23 AIR 1936 Cal 203 (204). 

’31) >\ AIR 1934 Cal 430 (432) : 61 Cal 1. 

(’•>7 14 AIR 1927 Cal 106 (107) : 53 Cal 837. 

C 21 ) 8 AIR 1921 Cal 202 (207) : 48 Cal 1059. 
(•19| 6 AIR 1919 Cal 55 (55). 
pir»( 2 AIR 1915 Cal 571 (573). 

(•:$7) 24 AIR 1937 Lah 638 (639). 

(■33) 20 AIR 1933 Lah 412 (415). 

(•33) 20 AIR 1933 Lah 218 (219). 


(’32) 19 AIR 1932 Lah 179 (180) : 13 Lah 524. 
(’30) 17 AIR 1930 Lah 149 (150). 

(’29) 16 AIR 1929 Lah 437 (438). 

(’28) 15 AIR 1928 Lah 9G7 (969) : 10 Lab 389. 
(’27) 14 AIR 1927 Lah 804 (803). 

(’23) 10 AIR 1923 Lah 248 (249). 

(’14) 1 A I 11 1914 Lah 289 (290) : 1914 Pun Re 
No. 102. 

(’14) 1 AIR 1914 Lah 76 (78). 

(’13) 1913 Pun L R No. 156, p. 533. 

(’ll) 1911 Pun L R No. 120, p 457. 

(’02) 1902 Pun L R No. 10, p. 39. 

(’98) 1898 Pun Re No. 31. 

C84) 1884 Pun Re No. 29. 

(’12) 15 Inti Cas 229 (231) Plad). 

(’ll) 9 Inti Cas 787 (787, 788) (Mad), 
f (’30) 17 AIR 1930 Oudh 124 (127, 128):4 Luck 

404 (DR). 

(21) 11 AIR 1921 Oudh 205 (206). 

>25) 12 AIR 1925 Oudh 190 (196) (DI1). 

(’24) 5 L R Oudh (Rev) 101 (102). 

(-23) 10 AIR 1923 Oudh 139 (141) (DD). 

(’18) 5 AIR 1918 Oudh 275 (277). 

(’17) 4 AIR 1917 Put 622 (623). 

(’36) 23 AIR 1936 Pesl) 61 (63) (DB). 

(’38) 25 AIR 1938 Rang 275 (275) (DB). 

(’31) 21 Alit 1934 Rang 375 (377). 

(’12) 6 Low Bur Rul 93 (93) (Dll). 

[See (’»8) 173 Ind Cas 447 (448) (K').] 

(See also (’30) 17 AIR 1930 Pat <1 (to) (DB).] 

Also see Notes 7, 14 and 23. (nTM 

2 I’24) 11 AIR 1924 Mad 893 (894) (I)B). 

3 (’25) 12 AIR 1925 Cal 996 (1000) (DB). 

(’10) 7 Ind Cas 967 (968) : 35 Born 38 (DB). 

(’18) 5 AIR 1918 Lah 10 (41). 


10 Lab 389. 
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109. Plaintiff’s suit wholly dismissed — Adverse finding against 
defendant.— It has been seen in Note 7, that an adverse finding against the successful 
party is not res jiidicata in a subsequent suit between the parties. Thus, where a decree 
is one of dismissal in favour of the defendant but there is an adverse finding against him 
on one point, a plea of res judicata cannot be founded upon that decision; because the 
defendant having succeeded on the other plea, had no occasion to go further as to the 
findings against him. 1 

In Thakur Magundeo v. Tliakur Mahadev Singh? a landlord sued to eject his 
tenant who defended upon the ground that the tenure was permanent. A previous suit 
by the plaintiff had been dismissed on the ground that no notice to quit had been served, 
but the Court held at the same time that the tenure was not permanent. It was held 
that the previous decision was not res judicata, “the decree dismissing the suit being 
based, not upon the finding adverse to the defendant in that case, but in spite of it. 
Where, however, the decree itself embodies the finding , it cannot be said to be not res 
judicata merely because the suit itself was dismissed on another point.* 


110. Suit wholly decreed — Adverse finding against plaintiff. — The 

principles stated in Note 109 apply equally to a case where a plaintiff’s suit is entirely 
decreed in his favour with an adverse finding against him. 1 


(’79) 1879 Pun Re No. 27 (FB). 

(’16) 3 AIR 191G Oudb 6 (7):19 Oudh Cas69(DB). 

Note 109 

1.*(’22) 9 AIR 1922 P C 241 (243) :48 Cal 460:48 
lud App 49 (PC). 

(’33) 20 A I R 1933 Oudh 439 (450) : 8 Luck 602 
(DB). 

(’33) 25 AIR 1938 All 491 (497) (DB). 

*(’3G) 23 AIR 1936 All 21 (23) : 58 All 313 (FB). 
C24) L R 5 All (Rev) 3 (5). 

( 23) 10 AIR 1923 All 15 (16, 17) (DB). 

(’99) 1899 All W N 182 (183) (DB). 

+ C95) 17 All 174 (193) (DB). 

(•95) 1895 All W N 108 (109). 

+ (’85) 7 All 606 (611) (FB). 

(’37) 24 AIR 1937 Bom 208 (209). 

(’20) 7 A I R 1920 Bom 335 (336) : 44 Bom 321 
(325, 326) (DB). 

(•19) 6 AIR 1919 Bom 81 (83) : 43 Bom 568 (571, 
572, 574) (DB). 

(’94) 18 Bom 597 (603) (DB). 

(’83) 7 Bom 4G4 (466) (DB). 

C35) 22 AIR 1935 Cal 733 (735). 

(’30) 17 AIR 1930 Cal 5 (7) : 56 Cal 639. 

(’23) 10 AIR 1923 Cal 297 (297) (DB). 

(19) 6 AIR 1919 Cal 500 (501) (DB). 

(’17) 4 AIR 1917 Cal 398 (399) (DB). 

(’12) 40 Cal 29 (32) : 15 Ind Cas 453 (154) (DB). 
(’05) 9 Cal W N 60 (66) (DB). 

(’01) 5 Cal W N 445 (446, 447) (DB). 

(’91) 18 Cal 647 (651) (DB). 

(’86) 13 Cal 17 (20) (DB). 

+ (*85) 11 Cal 301 (306) (PC). 

(1865) 4 Suth W R 104 (104) (DB). 

(’38) 25 AIR 1938 Lab 179 (180) (DB). 

(’12) 1912 Pun Re No. 42: 1912 Pun D R No. 154, 
p. 471 (DB). 

(’35) 22 AIR 1935 Mad 701 (703). 

(’32) 19 AIR 1932 Mad 207(211): 55 Mad 183(DB). 
(’25) 12 AIR 1925 Mad 52 (52) (DB). 


(’24) 11 AIR l924Mad4G9 (470) : 47 Mad 453(DB). 
(’22) 9 AIR 1922 Mad 514 (517) (DB). 

(’19) 6 AIR 1919 Mad 212 (213) (DB). 

(*16) 3 AIR 191G Mad 61S (618) (DB). 

(’13) 21 Ind Cas 219 (221) (DB) (Mad). 

(’15) 2 AIR 1915 Mad 294 (295):37 Mad 25:12Ind 
Cus 167 (168) (DB). 

(’84) 7 Mad 145 (149) (DB). 

(’82) 4 Mad 134 (136) (DB). 

(’23) 10 AIR 1923 Nag 139 (139). 

(’24) 11 AIR 1924 Nag 333 (334). 

(’18) 5 AIR 1918 Nag 91 (92). 

(’92) 6 C P L R 87 (89). 

B3G) 23 AIR 1936 Oudh 189 (191). (Finding though 
not res judicata still throws heavy onus on' such 
party in subsequent suit to prove that finding in 
prior suit is wrong — Judgment in prior suit is 
admissible.) 

(’28) 15 AIR 1928 Oudh 2 41 (244) : 3 Luck 392 (DB). 
(’24) 11 AIR 192 4 Oudh 205 (206). 

(’15) 2 Ou.il. L Jour 386 (387). 

(’34) 21 AIR 193 4 Rang 375 (377 ). 

(’92) 1892 Low Bur Rul 625. 

(But see (*23) 15 AIR 1928 Cal 706 (708). 

(’32) 19 AIR 1932 Lab 421 (422). 

(’20) 7 AIR 1920 Mad 871 (873, 875) (DB). (This 
i3 no longer law in view of AIR 1922 P C 241 : 
48 Cal 460 : 48 Ind App 49 (PC).) 

(’20) 7 AIR 1920 Mad 622 (624) (DB). (Do.) 

(’19) 6 AIR 1910 Mad 1097 (1099) (DB). (Do.)] 

2. (’91) 18 Cal 647 (651). 

3. See (’29) 16 AIR 1920 All 910 (912) (DB). 

4. C29) 16 AIR 1929 Cal 449 (450) (DB). 

f (’24) 11 AIR 1924 Mad 626 (632, 633) (DB). 
(Cost to defendants disallowed as finding on main 
issue going against them; such finding is res 
judicata.) 

(’16) 3 AIR 1916 Bom 277(278): 40 Bom 662 (DB). 

Note 110 

1. (• (’99) 23 Bom 296 (302) (DB). 


ICI’C. 18. 
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111. Finality of appealable decisions —Where an appeal is filed against 
a decree, the finality of the decisions of the lower Court is destroyed and the matter again, 
becomes sub judice. 1 “Where an appeal lies, the finality of the decree on such appeal 
being taken , is qualified by the appeal and the decree is not final in the sense that it will 
form res judicata as between the same parties.” 2 But the mere possibility of an appeal, 
being filed does not affect the finality of the decree. 3 The view expressed in the under¬ 
mentioned cases 4 that a judgment liable to appeal is only a provisional and not a final 
adjudication and therefore cannot operate as res judicata does not appear to be sound 
on principle. No one can predicate when a decision is likely to become final. For, any 
party can appeal from a decision after an indefinitely long time taking advantage of 
s. 5 of the Indian Limitation Act, provided, of course, sufficient cause is shown. 


If a decision is appealed against, it is the appellate judgment that must he looked 
into in order to decide a question of res judicata . 5 An appellate judgment operates by 
way of res judicata as regards all the findings of the lower Court which, though not 
expressly referred to in it, are necessary to sustain the appellate decree. 6 If the appeal 
is withdrawn or is dismissed on a preliminary point without a decision on the merits, or 
is dismissed for default of appearance of the appellant, the parties are bound by the 
decision of the lower Court on each point as actually decided by it. 7 But if the appeal is 
allowed on preliminary points, then the findings of the trial Court are not res judicata . 


C32) 19 AIR 1932 Mad 511 (541) (DB). 

(•29) 16 AIR 1929 All 910 (912) (DB). 

(’26) 13 AIR 1926 Cal 672 (676) (DB). 

(’30) 17 AIR 1930 LaU 149 (150) (DB). 

(’ll) 1 AIR 1914 Lab 289 (290) : 1914 Pun Re 

No. 102 (DB). 

+ (’33) 20 AIR 1933 Mad 770 (771). 

(’32) 19 AIR 1932 Mad 207 (211) : 55 Mad 483 

(DB). 

(’38) 25 AIR 1938 Oudh IS (19). 

(But see (’27) 14 AIR 1927 Mad 643 (614). 
(Submitted wrongly decided.)] 

Note 111 

1. (’31) 18 AIR 1931 Sind 170 (172, 173) (DB). 
(’•>7) 14 AIR 1927 Lab 1 (1) : 7 Lab 423 (DB). 
(’32) 19 AIR 1932 All 288 (288) : 51 All 441 (DB). 
(In execution proceedings.) 

+ (’89) 11 All 148 (1G1) (FB). 

(’86) 13 Cal 13 (15, 16) (DB). 

•38)25 AIR 193S Lab 232 (234) (DB). (Former 
decree set aside by Appellate Court while appea 
in subsequent suit was pending — Former decree 
id not res judicata in such a PP ca J •'_ , 07 mm 

1 TA wss. 1 

« l ^« ' 1031 ClU 239 (240 ' 211) 

I Buf sec (’GO) 4 Bom H C R A C 81 (85) (DB). 
/Submitted wrongly decided.)] 

2 ( ? 1H AIR 1931 P C 263 (264) (PC) 

But see (’38) 25 AIR 1938 All 635 (636) (DB). 
(Decision in second appeal that firm did not pos- 
sees certain land— Letters Patent appeal pending 

__Subsequent suit against lirm by other party to 

appeal for possession of same land under S. 9, 
Specific Relief Act — Court trying suit is bound 
by decision in second appeal on question of pos¬ 
session. )] 


3. (’26) 13 AIR 1926 Rang 122 (123) : 4 Rang 8 

(DB). , , 

4. (’89) 11 All 148 (161) (FB). (The observation 

was obiter in this case.) 

(•17) 4 AIR 1917 Mad 597 (598) (DB). (Do.) 

C38) 25 AIR 1938 Lah 232 (234) (DB). (Following 
AIR 1916 Lah 177 : 1916 Pun Re No. 48.) 

(’16) 3 AIR 1916 Lab 177 (179) : 1916 Pun Re 
No. 48 (DB). 

(’08) 4 Nag L R 98 (103). , 

[See (’35) 22 AIR 1935 Cal 306 (307) (DB). (Exe- 
, cution proceedings—Judgment-debtor not 0 jec - 
ing though notice sent to him — Attachment 
directed — Subsequent objection by judgment- 
debtor held not barred by res judicata as such ob¬ 
jection was raised before expiry of time for appeal 

or review against order for n( wq\ 

5. (’39) 26 AIR 1939 Bom 522 (524) : ILK (1939) 

(’12) 39 Cal 925 (929) : 14 Iod Cas 299 (300). 
[H] 2 AIR 1915 All 360 (364) : 37 All 496 (511, 

(’34) *21 AIR 1934 Bom 313 (317) : 58 Bom 544 
(DB). (Finding based on evidence on a ground 
different from that given by lower Court would 
operate ns res judicata.) 

6. (’05) 28 Mad 338 (341) (DB). 

7. (’83) G Mad 13 (46, 47). (Withdrawal.) 

(•32) 19 AIR 1932 All 603 (605). 

(•13) 37 Bom 172 (176). (Withdrawal.) 

(’08) 4 Nag L R 98 (103, 104). (Dismissed on the 

• .round of limitation.) c . A T 

(•31) 18 AIR 1931 Sind 170 (173) = 25 Sind L 1 

493. (Appeal dismissed for default.) p 

[SeettZso (’36) 23 AIR 1936 Pat 198 (199). 14^Pa 

C33. (If the appeal fails, or abates or i S otter wise 
not proceeded with, the judgment 1hnaU 
and does not lose its effect or finality for the pur 

8 . «?S) 452 (.54) : IS Lab 375. 
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Where there, is a decree or an order against a party and he, having a right to appeal 
against it, does not avail himself of that remedy, the decision becomes final and cannot 
be attacked later in the course of the same proceeding or in a separate proceeding, 11 
although another party to the suit may have appealed against the decree. 10 Where on 
the dismissal of his suit the plaintiff appeals only in respect of a portion of the disputed 
property and the appellate Court restricts its decision to that portion, it cannot be said 
that the decision of the lower Court regarding the remaining portion merged in the 
appellate decision. The former decision will, therefore, operate as res judicata . n 

112. Finality of provisional orders. — A provisional order, as in the case 
of orders under O. 21, R. G3, which grows into a permanent one, when steps are not taken, 
or being taken fail to displace it within a certain time, becomes res judicata after the 
lapse of that time. 1 Hence, a claimant in proceedings under O. 21, R. 53 who brings a 
suit under O. 21, R. G3 to displace an order against him in such proceedings is not 
precluded by res judicata from raising in such suit points which were not raised by him 
in the prior proceedings. 2 As to whether decrees liable to appeal are not final decisions 
but only provisional ones, see Note ill. 

113. Finality of conditional decrees. — A decree, which imposes a condition 
on the performance of which within a specified time it is to take effect, and on the 
failure o( which the suit is to stand dismissed, will not, where the suit has been dismissed 
for failure to perform the condition, bar a subsequent suit for the same relief after the 
performance of the condition. 1 In Mt. Maina Bibi v. Chaudhri Vakil Ahmadr a suit 
for immediate possession by the heirs of a deceased Mahomedan against his widow who 
was in possession in lieu of dower due to her, was decreed in favour of the plaintiffs on 
condition that they paid a certain sum to the widow, being the balance of dower amount 
remaining unsatisfied. The suit w*as ultimately dismissed on plaintiffs’ default in 
payment. In a subsequent suit for possession by the same persons after the widow’s 
claims were satisfied from the usufruct of the properties, it was held that the claim was 
not barred. The reason is that the right to get immediate possession of land at the date 
of the prior suit is a wholly different res from the right to recover it at some future time 
and possibly under wholly altered circumstances. The non-fulfilment of the condition 
attached to the decree in the earlier suit only extinguished the right to recover immediate 
possession and could not and did not extinguish the right of the plaintiffs to the possession 
of the inheritance. See Note 3G. 


9. (’96) 19 Mad 219 (253). 

(’•22) 9 AIR 1922 Lah 361 (3G1). 

(’09) 30 Cal 336 (344):3G lad App 27 : 1 Ind Cas 124 
(125) (PC). 

(’37) 24 AIR 1937 All 54 (55). (Decision not ap¬ 
pealed against, whether right or wrong, operates 
us res judicata.) 

(’10) 5 Ind Cas 210 (210) (All). 

(’02) 24 All 361 (363). 

(’31) 18 AIR 1931 Cal 397 (400). (Where state of 
affairs after decision in suit still continues the deci¬ 
sion operates as res judicata.) 

[See also (’27) 14 AIR 1927 P C 252 (255) : 6 
Rang 29 : 55 Ind App 7 (PC).) 

10. (’37) 1937 Oudli W N 429 (433). 

11. (’40) 45 Cal W N 854 (858). 

Note 112 

1. (’83) 7 Bom 408 (410). 


[See aho (’40) 27 AIR 1940 Cal 16 (17). (Finding 
of fact arrived at in the summary proceeding 
under R. 100 of O. 21 would not be res judicata 
in a subsequent suit — AIR 1928 P C 139 : 55 
Ind App 256 : 51 Mad 349 (PC) relied on.)) 

2. (’37) 24 AIR 1937 Pesh 13 (1G). 

[See also (’83) 7 Bom 408 (410). (Rejection of 
claim held not res judicata.)) 

Note 113 

1. (’25) 12 AIR 1925 P C 63 (70) : 47 All 250 : 52 
Ind App 145 (PC). (Affirming AIR 1919 All 128 • 
11 All 538.) 

(’27) 14 AIR 1927 All 39 (40) : 48 All 803. 

(’15) 2 AIR 1915 Lah 1G5 (1GG). 

(’09) 1909 Pun Re No. 100 : 4 Ind Cas 854 (855) 

(’79) 1879 Pun Re No. 93 (FB). 

2. (’25) 12 AIR 1925 P C 63 (G9) : 47 All 250 • 
52 Ind App 115 (PC). 
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114. Consent decrees. — This section is not strictly applicable to compromise 
decrees, as it applies in terms only to what has been heard and finally decided by a 
Court. 1 But a judgment by consent raises an estoppel between the parties as much as 
a judgment whereby the Court exercises its mind on a contested case ; for “a judgment 
by consent is intended to put a stop to litigation between the parties, just as much as is 
a judgment which results from the decision of the Court after the matter has been fought 
out to the end.”- (see also O. 23, R. 3 Note 24.) But an estoppel by a consent decree can 
arise only when the question raised in the subsequent suit was present to the minds of 
the parties and was actually dealt with by the consent decree. The question in all such 
cases would be whether the parties did intend that the question at issue should be finally 
settled between them by the consent decree and whether the consent decree did actually 
settle that question. 3 In order to effect an estoppel it is also necessary that it should 


Note 114 

1. (’29) 16 AIR 1929 Mad 96 (103). 

(’33) 20 AIR 1933 Sind 53 (55). 

(’30) 17 AIR 1930 All 619 (619). (Omission to settle 
a part of the dispute in consent decree — Subse¬ 
quent suit not barred.) 

(’29) 16 AIR 1929 All 243 (249): 51 All575. (Com¬ 
promise decree cannot be taken to decide every 
point that ought to have been pleaded.) 

(’24) 11 AIR 1924 All 905 (906) : 16 All 820. 

(*06) 30 Bom 395 (408) (DB). 

(’26) 13 AIR 1926 Cal 672 (675). (DB). 

(’25) 12 AIR 1923 Cal 1011 (1012) (DB). 

(’21) 8 AIR 1921 Cal 202 (206, 207) : 48 Cal 1059. 
(Compromise decree in so far as it relates to extra¬ 
neous matters is not res judicata.) 

(’07) 36 Cal 193 (223): 5 Cal L Jour,611 (636) (DB.) 
(’30) 17 AIR 1930 Lab 487 (488). 

(’21) 11 AIR 1924 Lah 169 (470) (DB). 

(’29) 10 AIR 1929 Mad 379 (381) (DB). 

(’16) 3 AIR 1916 Mad 411 (411) (DB). (Omission 
to settle a part of the dispute in consent decree — 
Subsequent suit not barred.) 

\ (’12) 17 Ind Cas 434 (435) (DB) (Mad). 

(’ll) 11 Ind Cas 834 (835) (DB) (Mad). 

(’ll) 33 Mad 75 (80) : 9 Ind Cas 875 (881) (DB). 
(’10) 8 Ind Cas 261 (264) (DB) (Mad), 
fBut sse (’39) 26 AIR 1939 Oudb 269 (272) : 14 
Luck 763 (DB). (It cannot be said that a consent 
decree can never operatcas res judicata innsub- 
sequent suit.)] 

2. ('41) 28 AIR 1941 Nag 346 (330) (DB). (63 Cal 

550 followed.) , 

(’41)28 AIR 1941 Nag 271 (272) : I L R (1942) 

( Ilf28 AIR 1941 All 18 (23) : I L R (1940) All 

001 (I) 1 >) * 

i'10) 27 AIR 1940 Put 406 (409) (DB). 

C211 11 AIR 1924 Mad 88 (80, 90) (DB). 

(’70) 13 Moo Ind App 497 (517, 518) (PC). 

♦ (’29) 16 AIR 1929 P C 289 (294) (PC). 

(•15) 2 AIR 1915 All 332 (333) : 38 All 75 (1>B). 
C2o) 9 AIR 1922 All 19 (20) : 44 All 334 (DB). 
(’13) 35 All 428(131, 432) (DB). 

(’36) 23 AIR 1936 Bom 301 (304) (DB). (Pica of 
estoppel will prevail even when the result of giving 
effect to it will he to sanction what is prohibited by 
statute unless the consent decree is set aside in a 
separate suit.) 

(•ow) 15 MR 1928 Horn 279 (281) (DB). 


('ll) 35 Bom 371 (378) (DB). 

(’ll) 36 Bom 283 (287) : 12 Ind Cas535 (535, 536). 

(1900) 24 Bom 77 (85) (DB). 

+ (’36) 63 Cal 550 (558) (DB). 

(*36) 63 Cal 454 (463). (The Court, if tbe matter is 
in any way challenged, should be careful to see 
that the decree if, by consent, is not vitiated by 
fraud or otherwise.) 

(’28) 15 AIR 1928 Cal 852 (853) (DB). 

(’26) 13 AIR 1926 Cal 672 (675) (DB). 

('15 2 AIR 1915 Cal 464 (467) (DB). 

('12 14 Ind Cas 713 (714) (DB) (Cal). 

(’07 5 Cal L Jour 15 (17) (DB). (Agreement outside 
tbe scope of the suit compromised not to operate as 
bar for subsequent suit.) 

(’05) 1 Cal L Jour 388 (396) (DB). 

(’98) 2 Cal W N 174 (175) (DB). 

(’97) 24 Cal 216 (237). „ „ 

(’17) 4 AIR 1917 Lab 11 (12) : 1917 Pun L R 
No. 55, page 143. 

(’04) 1904 Pun Re No. 1. 

(’ll) 36 Mad 46 (49) : 12 Ind Cas 317 (320) (DB). 

(’02) 12 Mad L Jour 445 (4 47) (DB). 
f (’99) 22 Mad 508 (514): 26 Ind App 101 (PC). 

(’95) 18 Mad 1 (12) : 21 Ind App 128 (PC). (Affirm¬ 
ing 14 Mad 153). 0 _ .... 

(’17) 4 AIR 1917 Nag 37 (39): 14 Nag fR3«> (40)’ 

(’29) 16 AIR 1929 Oudb 63(64): 4 Luck 181 (Dl>). 

(’22) 9 AIR 1922 Oudb 34 (37) (DB). 

(’99) 2 Oudh Cas 112 (111). 

(•99) 2 Oudh Cas 28 (32). 

(’24) 11 AIR 1924 Pat 923 (824). 

(’♦21) 8 AIR 1921 Pat 131 (134) : 6 Pat L Jour 208 

(’17^4 AIR 1917 Pat 9 (10) : 1 Pat L Jour 208 

( 211 ). 

(’36) 23 AIR 1936 Sind 99 (101) 

(DB). 

[’ll) 4 Sind L R 271 (275) (DB). 

3. (’41) 28 AIR 1941 Pat 53( . 
decree — Question in issue in subsequent suit not 
being subject-matter in earlier suit which was com¬ 
promised—Consent decree docs not operate as res 
judicata.) 

(’16) 3 AIR 1916 Mad 411 (411) (DB). 

('34) 21 AIR 1934 Mad 454 (456). 

(’38) 25 ATR 1938 Mad 225 (226). 

(■35) 22 AIR 1935 Pat 59 (61). 

(’20) 7 AIR 1920 Pat 212 (215) (DB). (Mutter left 
open bv consent decree not res judicata.) 


29 Sind L R 455 


(539). (Consent 
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appear on record that the question lmd been put in issue. Thus, in a prior suit for a 
certain sum of money on account of cesses, defendants appeared in person, filed no 
written statement and simply confessed judgment whereupon a decree was passed against 
them, it was held that the prior decision did not preclude the defendants from disputing 
in a subsequent suit the right of the plaintiff to levy the cess. 4 

A compromise decree cannot create an estoppel between the parties to it, where 
the parties have subsequently entered into another compromise which has been embodied 

in a decree. 6 

A party to a suit who is not a party to the compromise is not bound by the 
compromise or the decree based on it and such decree cannot operate as an estoppel 

against him. 6 

A consent decree can be set aside either by a regular suit or by an application for 
review of judgment, but not by a rule or motion. 7 It can be set aside on any ground 
which would justify a cancellation of the agreement on which the decree is based. (Seo 

O. 23, R. 3 Note 28.) 


115. Declaratory decrees. — Where the decree in a prior suit is merely 
declaratory in its nature and does not give consequential relief, a subsequent suit for 
working out the rights so declared would not bo barred 1 though the decree will be 
conclusive as to the rights which were declared." See Note 3G. 

It has been held that apart from the provisions of this section, a declaratory decree 
is conclusive between the parties to it under S. 43 of the Specific Relief Act and hence, 
though in a particular case such a decree may not operate as res judicata under tins 
section, the re-trial of the questions decided by the decree will be barred under the 
provisions of s. 43 of the Specific Relief Act. 3 


116. Finality of decrees in redemption suits. — Where in a suit for 
redemption of a mortgage a decree is passed to the efiect that the right to redeem shall 
be extinguished upon the non-payment of the money within the time allowed, a second 
suit for redemption after the previous decree is allowed to become final by non-payment, 
is barred by res judicata. 1 Where, however, the decree does not provide that the right to 


[See (*3G) G3 Cal 550 (558) (DB). (Consent decree 
operates as estoppel not only with regard to the 
conclusions but also to the findings on the essen¬ 
tial facts on which the judgment on the ultimate 
conclusion is founded.)] 

[But see (’35) 22 All; 1935 Lull 487 (488) (DR). 
(Grounds of attack or defence which might and 
ought to have been raised cannot be reagitated in 
subsequent suit.) 

(’30) 23 AIK 193G Sind 99 (101) : 29 Sind L It 
455 (DB). (Constructive res judicata —Principle 
applies to consent decree.)j 

4. (’29) 16 AIR 1929 Mad 091 (GOG). 

5. (’33) 20 AIR 1933 Cal GO (71) : 59 Cal 513. 
(The word res judicata scem3 to be loosely used 
instead of ‘estoppel’.) 

6. (’39) 26 AIR 1939 Pat 225 (228) (DB). 

7. (’ll) 36 Bom 77 (78). 

(’33) 20 Allt 1933 Sind 20 (31): 26 Sind T, It 395. 
(’ll) 13 Bom L It 332 (336, 339). 

Note 115 

1. (’84) 7 Mad 80 (82) (DB). 

f (’21) 8 AIR 1921 Low Bur 22 (24): 11 Low Bur 
ltul 60. 


(\SI) 3 All 297 (302, 303) (DB). 

(’89) 12 Mad 183 (186) (DB). (But if prior decree 

awards consequential relief also, subsequent suit 

would be barred.) 

(’27) 14 AIR 1927 Oudh 157 (160) (DB). 

(*05) 8 Oudh Cas 301 (370) (D1J). 

(’03) 6 Oudh Cas 239 (245) (DB). 

[See (’42) 29 AIR 1912 Bom 44 (40): iLlt (1942) 
Boin 14 (DB). (Suit in 1921 by co-tenant for 
share of income—No ouster claimed or decided— 
Claim decreed—Subsequent suit by son of such 
co-tenant for partition of same property held nol 
barred by S. 11 or S. 47. Whether the previous 
decree was held to he a declaratory decree or not.)] 

Also see S. 17. Note 33. 

2. (’73) 19 Suth W It 175 (17G) (PC). 

(’98) 21 Mad 344 (351) : 25 Ind App 102 (PC). 

(’85) 9 Bom 111 (11 1) (1>B). 

(’76) 25 Suth W It 225 (226) (DB). 

(’GO) 5 Suth W It 90 (90) (DB). 

(1865) 2 Suth W It Act X G9 (70) (I>B). 

3. (’36) 23 AIR 1936 Mad 951 (953) (l)B). 

Note 116 

1. (’04) 17 Mad 96 (9.8) (DB). 




‘27$ l S 11 N 117) 


RES JUDICATA 


redeem shall be extinguished on non-payment of the mortgage money within the time 
fixed, there will be no such bar. 2 See Note 40. In any case, the findings as to the 
amount clue and similar questions, arrived at in the previous suit, cannot be re-opened in 
the subsequent suit. 3 

117. Decision need not have been embodied in the decree. — It has been 
seen in Note 100 that all matters necessarily involved in the decision will be deemed to 
have been heard and decided. It is not necessary that the decree should expressly refer 
to such a matter. 1 


118. Decision need not be express but may be implied. — As has been 
seen in Note 100, where a question was necessarily decided in effect , though not in express 
terms, the decision cannot be re-agitated as between the parties to the suit in any other 
form in any other suit. 1 But the decision in the former suit must necessarily involve an 
adjudication in a particular way on the issue raised in the later suit and such adjudication 
must be inconsistent with the claim made in the later suit. 2 Again, if the matter was 
not raised at all in the previous suit, there can be no question of implied decision in the 
prior suit. 3 See Note 12 . 


119. How to determine what issues were decided—General. — The 
question whether a matter was raised and then heard and finally decided is one of fact to 
be decided upon the circumstances of each particular case 1 and the burden of establishing 
the plea of res judicata lies upon the party setting it up. 2 It cannot be maintained where 
the decree or order upon which it rested has not been produced. 3 


Even if the judgment in the prior suit shows clearly enough what the Judge 
understood to be the questions for decision, the Court cannot give ellect to the plea unless 
it can say for itself that the matters now in issue were in issue in the former proceedings; 
whether any issues were settled in those proceedings or the points in dispute Were 


(10) 0 Alii 1010 Bom 34 (35) : 43 Bern 703 (706, 
707) (DB). 

(’25) 12 A111 1025 All 184 (486). 

( 07) 20 All 181 (484) (DB). 

t (’22) 0 Alii 1922 Bom 127 (127, 120) : 46 Bom 
348 (DB). 

2. f ( 34) 21 AIR 1934 1* C 205 (207) : 56 All 561: 
61 I ml App 362 (PC). 

3. (’29) 10 Alii 1929 All 814 (815) (DB). 

(’29) 10 AIR 1929 All 400 (411) (DB). 

r 17) I AIR 1917 Dali 446 (447) (DR). 

(’98)21 Mad 18(25) (DB). (Overruled in 25 Mad 

300 (FB) on other point.) 

Note 117 

I t ( 94) 21 Cal 252 (255) (DID. 

(’91) 15 Bom 89 (92). 

(*0») 5 All R Jour 48 (51, 52). 

(’07) 3 Nag R R 35 (40). 
r<»G) 28 All 305 (371, 372) (DB). 

Note 118 

I p41) 28 All! 1941 Nng 346 (350) ( DIP. 
f (’73) 20 Sntli W R 377 (380) : Ind App Sup 
Yol 212 (PC). 

(’75) 1 Cal 114 (140) (l* C). 

( 01) 0 Bom R R 288 (290) (DB). 

(’91) 15 Bom s9 (92). 

(-20) 7 AIR 1920 Cal 253 (254) (I)B*. 

(’02) 29 Cal 252 (250) (DB). 

(*72l is Sntli \V 11 18-2 (183) (PC). 


(’28) 15 AIR 1928 Rah 8S8 (891) (DB). 

(’19) 6 AIR 1919 Mad 597 (598). 

(•15) 2 AIR 1915 Mad 106 (107):39 Mad 1202 (FB). 
*(•14) 1 AIR 1914 Mad 399 (413, 414):37 Mad 70: 

17 I. C. 445 (452) (FB). (Overruling 10 Ind Cas75.) 
(’03) 26 Mad 403 (410) (DB). 

(’26) 13 AIR 1926 Oudh 101 (107) (DB). 

Also seo Note 100. , „ 

2. (’ll) 1 AIR 1914 Mad 399 (406) : 37 Mad 70:17 

Ind Cas 445 (452) (FB). 

(’31) 18 AIR 1931 Cal 353 (357) (DB). 

3 . (-25) 12 AIR 1925 P C 184 (187) : 52 Cal 971 : 
52 Ind App 294 (PC). 

(’18) 5 AIR 1918 Mad 884 (887) (SB), 
f See (’32) 19 AIR 1932 Bom 3 (7).J 

Note 119 


1 . (’19) G AIR 1919 Bom SI (82) : 43 Bom 568 
(DB). 

17) 4 AIR 1917 All 21 (26) (DB). 

11) 13 Bom L li 1061 (1071, 1076) (DB). 

>. (’07) 1907 Pun W R No. 66. p. 383 (FB). 
i. (’91) IS Cal 216 (224) : 17 Ind App 181 (P C). 
{clique and Jackson’s P C No 122. 

’35) 156 Ind Cas 970 (971) (AH). 

■97) 1897 Bom P J 67 (69) (DB). 

+ (•35) 22 AIR 1935 Cal 792 (796) (DB). (Decision 

of lower Court conGrmed on appeal—Judgment of 
appellate Court not produced.) 

>ce also Note 6. 
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otherwise formulated must appear from the record* The bare wording of the decree is 
not the sole test of what the Court decided in the prior suit; so that if it is not clear from 
the decree the Court may and should look into the judgment and the pleadings in the 
etse * As the Plea of res Judicata is one in bar of legal rights, it should be given effect 
to only on a strict construction of the pleadings and of the decisions in the previous suits. 

In order to render a prior decision conclusive in a subsequent suit is must appeal fiom 
the record of the former suit that the particular matter sought to be concluded was 
necessarily determined. If there be any uncertainty on this head in the record, as 
example rt it appears that several distinct matters may have been litigated upon one or 
more of which the judgment may have been passed, without indicating which of them was 
thus litigated and upon which the judgment was rendered, the whole subject-matter of 

the action will be at large. 7 

120 Reference to judgment. — In order to see what was in issue in a suit or 
what has been heard and decided, the judgment 1 must be looked at For, the decree, 
according to the Code, is only to state the relief granted or other determination of suit. 

The determination may be on various grounds, but the decree would not show th ® »'; 
and will not afford any information as to matters which were in issue or have been 
decided. 2 But if a decree is specihc and is at variance with a statement in the judgment, 
regard must be had to the decree and not to the statement m the judgment. 

121. Reference to pleadings. — See Note 119. 

122. Extrinsic evidence. — If there is any ambiguity in the record ot t >e 
prior proceeding as to what matters were decided therein, it will not be open to le 

parties to adduce extrinsic evidence to show that a particular be 

such cases the former decision will not o perate as res judicata. Bu t if the uncertainty- 

+ (’30) 17 AIK 1930 Pat 71 (74) (DB). 

(•17) 4 AIR 1917 Pat 653 (654):2 Pat L. J:Lo9'(DB). 
(’18) 5 AIR 1918 Low Bur 135 (136) (DB). (1 lead¬ 
ing should be construed in the same way as in the 

[But°see S (’82) 4 Mad 134 (136) (1>B). (Submitted 
wrong.)] 

6. (’29) 16 AIR 1929 All 29 (31). QA _ 

(•29) 16 AIR 1929 All 506 (508) : ol All 80 o 

(DB). (Plea in bar can be allowed to succeed only 
where the law expressly provides for it or the im¬ 
plication is so irresistible that its provisions are 
inconsistent with a contrary hypothesis.) 

See also Note 6. . 

7. ( 01) 11 Mad Tj Jour 370 (380) (Dl>). 

(’83) 1883 All W N 100 (102) (DB). 

(•02) 26 Bom 25 (32) (DB). 

+ (•31) 18 AIR 1031 Mad 381 (306) (DB). 

Note 120 

1. + (’30) 26 AIR 1030 Pat 10 (20) (DB). 

2. *(’80) 16 Cal 173 (183) : 15 lad App 186 (PC). 
(’OS) 21 Mad 344 (350):25 Ind App 102:2 Cal \\ N 

(’03) 27 Bom 118 (423): 5 Bom L U 396 (397) (DB). 
(’25) 12 AIR 1925 Cal 1116 (1118). 

(’04) 31 Cal 95 (101) (DB). 

+ (’19) 6 AIR 1010 Pat 196 (109) (DB). 

[But see (’85) S Mad 77 (78) (DB). (Wrongly 
decided.)] 

3. f (’03) 15 All 3 (5) (DB). 

Note 122 

1. (’07)21 Cal 504 (519,520): 24 Ind App 33 (PC). 

2. (’23) 10 AIR 1923 Mad 514 (515) (DB). 


4. (’06) 33 Cal 116 (127) : 32 Ind App 244 (PC). 
(’97) 24 Cal 504 (510, 520) : 24 Ind App 33 (PC). 
(’13) 18 Ind Cas 1007 (1007) (Lab). 

(’07) 1907 Pun W R No. 66, p. 333 (FB). 

(’29) 16 AIR 1920 Mad 545(561)(DB). (Should not 
base its conclusion from stray clauses in the plaint.) 
(’ 34 ) 21 AIR 1934 Oudh 265 (271) (DB). (In order 
to decide question of res judicata, the pleadings., 
the issues and the decision in the case must be 

referred to.) 

- See (’43) 22 Pat 220 (253, 251) (DB).(Interest on 
arrears of royalty granted to plaintiti in earlier 
case—Special circumstances or grounds on which 
it was granted not mentioned— Held, Court was 
not bound to grant interest’ in subsequent case 
between same parties.)] 

5 (’02) 10 Cal 150 (172). 

(’33) 20 AIR 1033 Cal 222 (230) (DB). 

(’87) 1887 All W N 1 (4) (DB). 

(’ll) 13 Bom LR 162 (171). 

+ (’31) 18 AIR 1931 Cal 511 (513) (DB). (Decree 
silent on a point—This by itself is no criterion.) 
(’12) 13 Ind Cas 82 (83) (DB) (Cal). 

(’00) 4 Ind Cas 81 (84) (DB) (Cal). 

(’09) 36 Cal 103 (209) : 1 Ind Cas 013 (020) (DB). 
*(’05) 1 Cal L Jour 337 (340) (DB). 

(’18) 5 AIR 1018 Lab 250 (255) : 1018 Pun Re 

No. 13 (DB). 

(’07) 1907 Pun W R No. 66, p. 383 (I* B). 

(’94) 1894 Pun Re No. 60 (SB). 

(’36) 23 AIR 1036 Mad 460 (470). 

COR) 11 C P L R 130 (131, 132). 
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with regard to the meaning of certain indefinite terms used in the prior decree, the acts 
of the parties can be taken into consideration in fixing the meaning of such terms. 3 


123. Relief claimed but not granted — Explanation V — General. — 
The legal effect of this explanation is to treat the omission to grant a relief asked for as 
equivalent to an express refusal to grant it. 1 Thus, where in a suit on a security bond, 
praying for a money decree and in default of payment of money by the defendant for 
the sale of the secured properties, the Court granted only a money decree, the prayer for 
the sale of the properties must be deemed to have been refused and such refusal will 
operate as res judicata in a subsequent suit for sale of the said properties. 2 But it is 
necessary that a decree should have been passed in the suit, a relief claimed in which is 
omitted to be granted. Where, therefore, the suit did not result in a decree at all, as where 
it is withdrawn without liberty to bring a fresh suit, 3 or where no relief is asked for in 
the plaint, or the Court refuses to grant a relief on the ground that no such relief is 
claimed in the plaint,* or where the Court could not grant the relief, as where a personal 
remedy is asked for in the plaint in a mortgage suit, which could not be granted at the 
time of passing the decree for sale, 6 the explanation does not apply. Nor does it apply 
to consent decrees. 6 Bee Note 114. 


Where a particular relief asked for in a prior suit was not objected to by the 
other parties, but somehow or other the decree omitted to grant the relief, it cannot be 
said that a subsequent suit for the same relief is barred by reason of this explanation.' 


It is also necessary for the application of the explanation that the relief claimed 
must be a substantive one, and also such as the Court was bound to grant. An auxiliary 
or discretionary relief is not within the explanation. See Notes 124 and 125. 

It has been held that the explanation only applies to a relief claimed in the 
plaint. 8 Hence, where in disposing of an application for a personal decree against the 
mortgagor under o. 34 , I?. C the Court does not expressly grant the prayer for a personal 
decree, a second application for a personal decree is not barred by res judicata .° 


124. Relief claimed must have been substantive and not auxiliary. — 
Explanation V of this section refers to a case where several heads of relief independent 
of each other are claimed, put in issue and duly controverted and one of them is neither 


3. C92) 19 Cal 312 (321, 322) : 19 Ind App GO 
(PC). 

Note 123 

1. f (’01) 1 1 Mad 32.3 (331) (Dll). 

(94) 21 Cal 252 (254) (DI3). 

(’13) 5 AIR 1913 All 339 (310, 341): 1G All L Jour 
085 (G88) (DB). 

(’09) 31 All 19 (20) (DR), 
f (’39) 11 All 187 (190) (FR). 

(’31) 1K31 All W N 13 (13, 14) (DR). 

(’01) 25 Bom 115 (120. 122) (DR). 

COG) 33 Cal 849 (852) (DB). 

(’74) 21 Sutb W R 304 (304) (DR). 

(• 27 ) 14 AIR 1927 Mad 1131 (1132). 

(’•>7) 14 AIR 1927 Pat 395 (395). 

| (- 38 ) 25 AIR 1933 P?3h G8 (G9) (DB). (Main- 
tenance suit—Prayer that it should be charged on 
property not granted —Subsequent suit for such 
charge is barred by res judicata.) 

(’92) 1892 Low Bur Rul 311. 

[But see (’90) 3 C P L R 170 (172). (Wrongly 
decided.)) 

2. (*33) 20 AIR 1933 Rang 15* (159). 


3. (’94) 21 Cal 2G5 (2G7. 2G8) (DB). 

+ (’05) 15 Mad L Jour 4G2 (464) (FR). 
i. (*01) 25 Bom 589 (692) (DB). 

’17) 4 AIR I9l70udh 20(23) :40udhLJour351(359). 
(Refusal on the ground that noauch relief is claimed.) 
+ (’25) 12 AIR 1925 Pat 145 (147) (DB). 

5. + (’27) 14 AIR 1927 Mad 779 (780, 781) (DB). 

+ (’35) 22 AIR 1935 All 411 (414): 57 All 797 (DB). 
’32) 19 AIR 1932 All 96 (97) : 54 All 68 (DB). 
(Failure of suit under S. 77, Registration Act— 
No bar to suit for specific performance of contract 
and possession—But if it is adjudicated upon at 
tbo time of decree, it will be barred.) 

’90) 1890 All \V N 142 (143) (DB). 

[Nee ufso (’16) 3 AIR 1916 Mad 328 (330) (DB). 
(Suit under S 9, Specific Relief Act—Question of 
mesne profits cannot be gone iDto.)) 

►. + (’30) 17 AIR 1930 All 619 (619) (DB). 

34) 21 AIR 1934 Oudh 293 (294) : 10 Luck 01. 

. (’29) 16 AIR 1929 Bom 323 (325). 

. (’40) 27 AIR 1940 Rang 136 (138). 

i. (’37) 24 AIR 1937 Lab 204 (20G) (DB). (Re\er- 

sing on appeal, AIR 1936 Lnli 383). 
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granted nor refused, if a relief is not claimed specifically but simply as the ground for 
the real and substantial relief or merely as an argumentative step towards the decree 
sought, the absence of any mention in the decree will not bar a subsequent suit for that 
relief. 1 Thus, where a suit was instituted for recovery of possession of certain lands with 
a prayer for declaration that the defendant had no title to the properties in question but 
the suit was dismissed on the ground of limitation, it was held that the declaration 
claimed was not one under S. 42 of the Specific Relief Act, 1877, but an argumentative 
step which led up to the main relief claimed in the suit, namely possession; and that 
therefore the omission to grant the declaration cannot be treated under the explanation 
as a refusal to grant the relief. 2 


125. Relief must have been one which the Court was bound to grant 
and not one which it has discretion to grant or refuse. — The words ‘relief 
claimed* only apply to something which forms part of the claim strictly so called, i. e., 
something which the plaintiff may claim as of right , something included in his cause of 
action and which, if he establishes his cause of action, the Court has no discretion to 
refuse. They do not apply to reliefs which the Court may, in the exercise of its discretion, 
grant or refuse. 1 A files a suit for possession and for past and future mesne profits (i. e. f 
mesne profits before and after the institution of the suit.) Here if A establishes his cause 
of action, he is entitled as of right to get past mesne profits and the Court has no 
discretion to refuse it. Where therefore the decree omits to grant it, it will bo deemed to 
have been refused under this explanation. 2 But A is not entitled, as of right, to get 
future mesne profits, the granting or refusal thereof depending upon the discretion of the 
Court. It has accordingly been held that the omission to grant future mesne profits is 
not a bar to a subsequent suit for such profits. 3 


Section n has no application to cases under the Dekkhan Agriculturists’ Relief 
Act where a prayer for the passing of a decree for instalments is refused in the suit : 


Note 124 

1. (’89) 13 Bom 212 (249). (Affirming 12 Bom 454 
on this point.) 

(’31) 18 AIK 1931 Ail 657 (658) (DB). (Appli¬ 
cation by defendant before preliminary decree in 
a mortgage suit that his property be sold last 
rejected — No bar to granting the same relief in 
tinal decree.) 

f (’25) 12 AIK 1925 Cal 1195 (1197, 1198) (DB). 
(’21) 8 AIK 1921 Mad 21 (22, 24) (FB). (Secondary 
relief claimed and determined by lower Court but 
not by appellate Court is not res judicata.) 

2. (’25) 12 AIK 1925 Cal 1195 (1197, 1198) (DB). 

Note 125 

1. (’05) 15 Mad L Jour 402 (1G5) (I'll). 

2. (’94) 21 Cal 252 (254, 255) (DB). 

[See also (’05) 15 Mad L Jour 462 (465) (FB).] 

3. (’35) 22 AIK 1935 Bom 306 (308) : 59 Bom 
454 (DI1). 

(’30) 17 AIK 1930 Mad 30 (31, 32) : 53 Mad 838. 
(T6) 3 AIK 1916 Cal 673 (074). 

+ (’18) 5 AIK 1918 Mad 484 (486) : 41 Mad 188 
(FB). (Overruling AIK 1915 Mad 1132.) 

(’31) 18 AIK 1931 Cal 788 (789) : 58 Cal 1010 
(DB). 

(’32) 19 AIR 1932 All 109 (171) (DB). 

(’32) 19 AIK 1932 All 45 (40) (DB). (Priordecision 
construed as omission — But distinction between 
past and future mesne profits not apparent.) 


(’27) 14 AIR 1927 All 440 (44S) : 49 All 565 (DB) 
(’18) 5 AIR 1918 All 412 (413) : 10 All 292 (290 
(DB). 

*(’99) 21 All 425 (438) (FB). 

(’38) 25 AIR 1938 Bom 231 (233) : I L Ii (1938) 
Bom 655 (FB). (Overruling AIR 1920 Bom 39 : 
44 Bom 954.) 

(’32) 19 AIR 1932 Bom 222 (223, 224) : 56 Born 
292 (DB). 

(’95) 19 Bom 532 (538, 539) (DB). 

(’20) 16 AIR 1929 Cal 506 (568) : 57 Cal 3*1. 

(’05) 32 Cal 118 (122) (DB). 

I’92) 19 Cal G15 (016) (DB). 

*(’90) 17 Cal 908 (971) (DB). 

(’75) 24 Suth W R 193 (195): 2 Ind App 219 (l’C). 
(’37) 24 AIR 1937 Mad 879 (8 81). 

(’37) 24 AIR 1937 Mad 40 (49) : ILK (1937) Mad 
284 (DB). 

(’05) 15 Mad L Jour 162 (101, 405) (FB). 

(’91) 14 Mad 328 (331, 333) (DB). 

(’00) 2 Nag L R 91 (92). 

('31) 16 AIR 1931 Pat 13 (13) (DB). 

(’31) 18 AIR 1931 Pat 1 (7, 12) (DB). 

(’15) 2 AIR 1915 Upp Bur 18 (19) : 2 Upp Bur 
Kul 81 (82). 

[Sec (’39) 20 AIR 1939 Sind 307 (308) : I L R 
(1940) Kar 30 (DB). (Omission tou.sk for future 
mesne profits in a partition suit does not bar a 
subsequent suit.)] 
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notwithstanding it, the executing Court can grant a prayer for recovery of the amount 
in instalments. 4 

126. Effect of supersession of decree in appeal or otherwise.— Money 
recovered under a decree or judgment cannot be recovered back in a fresh suit or action 
whilst the decree or judgment under which it was recovered remains in force; the reason 
is that the original decree or judgment must be taken to be subsisting and valid until it 
has been reversed or superseded by some ulterior proceeding. 1 But, if it is reversed on 
an appeal therefrom, 2 or in an appeal from another proceeding in the same suit, 3 4 5 or 
otherwise superseded by a separate suit, 4 then the prior decision will not operate as 
res judicata in a subsequent suit. 

127. Judgments not res judicata may be admissible in evidence. — See Notes 2, 41 

and 63. 

128. Withdrawal of suit without permission. — The basic principle of 
res judicata being the existence of a final adjudication on the merits, there can be no 
bar on the ground of res judicata where a suit is withdraxon without obtaining liberty 
to file a fresh suit. 1 But the effect of such a withdrawal will be to bar a fresh suit on 
the same cause of action under o. 23, R. l. 2 Bee also o. 23, R. i and Note 101. 

129. Wrong decision on a question of res judicata — Revision. — See Section 113, 

Note 13. 


12. Where a plaintiff is precluded by rules from instituting a further 

suit in respect of any particular cause of action, he shall 
not be entitled to institute a suit in respect of such 
cause of action in any Court to which this Code applies. 


Bar to further suit. 


Synopsis 


1. Scope and object of the section. 

2. “ Precluded by rules.” 

3. “Cause of action." See Section 20. 

4 . “In any Court to which this Code 

applies.” See Preamble Note 2. 

5. ''Code.” See Section 2 (1). 


f See also (’24) 11 AIR 192 f Mad 473 (473, 474). 
(Preliminary decree awarding mcane protits — 
Rejection of petition praying ascertainment of 
(lie profits for default—Subsequent fresh petition 
not barred by res judicata.) 

4. COS) 32 Bom 39i (393) (DB). 

Note 126 

1. (1863) 3 Suth W R 11 (13) (PC). 

| ('98) 20 All 237 (211) (DB). 

('21) K AIK 1921 Cal 761 (761) (DB). 

2 (’39) ‘Hi AIR 1939 Lali 510 (540). (A finding m 
n judgment that a certain party is governed by 
Hindu law and not by custom is not res judicata 
in a later proceeding, when on appeal by him the 
judgment is reversed, although the Appellate Court 
does not specifically disturb the finding.) 

*(•77) 3 Cal 30 (35, 37) (PC). 

( HO) 5 Cal 589 (591, 592) (DB). 

+ (’12) 17 Ind Cas 205 (206) (1)B) (Bom). 

(•29) 16 AIR 1929 Rah 1 (5) : 10 T,uh 447 (DB). 
(•*>6) 13 AIR 1926 Lull 534 (534). 

3. (‘23) 10 AIR 1023 All 156 (457) (DB). 


. 6. Local extent of Act. See Section 1. 

7. Application of Code to Revenue Courts. 

See Section 5. 

8. Extent of applicability of Code to Pro¬ 

vincial Small Cause Courts. See Sections 

7 and 8. 


(15) 2 AIR 1915 P C 111 (113) : 1915 Pun Re 

4^ < ('16) ^FAIR 1916 Lah 237 (237). 

Note 128 

1. ('39) 26 AIR 1939 Lah 414 (415). (Plaintiff 
abandoning claim—There is no decision operating 
as res judicata.) 

('28) 15 AIR 1928 Lah 710 (712). 

(’26) 13 AIR 1926 Mad 490 (491). 

(’28) 15 AIR 1928 All 689 (692) (DB). 

(1900) 2 Bom L R 871 (871) (DB). 

( 99) 23 Bom 35 (38, 39) (DB). 

(»94) 21 Cal 265 (268) (DB). 

(’ll) 1911 Pun L R No. 219, p. 922. 

(’37) 24 AIR 1937 Mad 718 (719) (DB). . 

(’09)5 NagLR88(91). (But withdrawal after an issue 
is tried and decided will operate as res judicata .) 

2. (’39) 26 AIR 1939 Lah 414 (415). 

4 (’18) 5 AIR 1918 Cal 23 (26) {DB). 

(’21) L R 3 All (Rev) 84 (86). 

(’14) 1911 Pun L R No. 19, p. 6o (66) (DB). 

(’37) 24 AIR 1937 Mad 718 (719) (DB). 
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1. Scope and object of the section. —This section has been newly added 
in the Code of 1908 and is necessitated by the transfer of certain of the provisions of 
the Code of 1882 to Rules. 1 

2. “Precluded by rules.” — The term “rules” has been defined in s. 2 (18) as 
meaning rules and forms contained in the First Schedule and rules.made under ss. 122 
and 125. For illustrations of rules barring fresh suits, see the following rules : 

O. 2, R. 2._Where plaintiff omits to sue on or relinquishes part of his claim. 

0.9, R. 9.—Dismissal for default, 
o. 22, R. 9.—Abatement of suit. 

O. 23, R.l.—Withdrawal without liberty to bring a fresh suit. 

3. “ Cause of action.” — See Section 20. 

4. “In any Court to which this Code applies.” — See Note 2 on the Preamble. 

5. “Code.” — See Section 2 (1). 

• 6. Local extent of Act. — See Section 1. 

7. Application of Code to Revenue Courts. — See Section 5. 

8. Extent of applicability of Code to Provincial Small Cause Courts. — See Sections 7 

and 8. 

* 

13 . [S. 14.) A foreign judgment 3 shall be conclusive s as to any matter 
When foreign judgment thereby directly adjudicated upon between the same 
not conclusive. parties or between parties under whom they or any 

of them claim 0 litigating under the same title' except— 

(a) where it has not been pronounced by a Court of competent 

jurisdiction 

(fc) where it has not been given on the merits of the case; 13 

(c) where it appears on the face of the proceedings to be founded 

on an incorrect view of international law or a refusal to 
recognise the law of British India in cases in which such law 
is applicable ; 14 

( d) where the proceedings in which the judgment was obtained are 

opposed to natural justice ; 15 

(e) where it has been obtained by fraud ; u; 

(0 where it sustains a claim founded on a breach of any law in 
force in British India. 17 •*'' 

[1877, S. 14; See S. 2, Cls. 5, 6; Expin. to S. 10; S. 29; Ss. 43 — 45.| 

14 . [ S. 13, Expl. VI.1 The Court shall presume, upon the production 

Presumption as to of any document purporting to be a certified copy of a 
foreign judgments. foreign judgment, that such judgment was pronounced by 

a Court of competent jurisdiction, unless the contrary appears on the record : 
but such presumption may be displaced 11 by proving want of jurisdiction. 

| 1877, S. 13, E xpl. VI.] _ _____ 

Section 12 — Note 1 

1. See Notes on Clauses appended to (he Kcport of the Special Committee. 
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SECTIONS 13 & 14. 
Synopsis 


1. Legislative changes. i 

2. Scope and principles of the sections. 

3. “Foreign judgment,” meaning of. 

4. Act of State. See Note 3. 

5. Judgments of the Courts of Native 

States. See Notes 3 and 19. 

6. “Same parties or between parties under 

whom they or any of them claim.” 

7. “Litigating under the same title.” See 

S. 11, Note 70. 

8. Foreign judgments, when not conclusive. 

9. Where it has not been pronounced 
by a Court of competent jurisdic¬ 
tion — Clause (a). 

10. Foreign judgment against firm. 

11. Presumption as to competency. 

12. Submission to, and waiver * of ! 

objection as to jurisdiction. 

13. “Where it has not been given 
on the merits” — Clause (b). 


14. Where it is against international law 
or based on non-recognition of 
British Indian law — Clause (c). 

15. Where the proceedings are 
opposed to natural justice — 
Clause (d). 

16. Where it has been obtained by fraud 
— Clause (e). 

17. Where the decree is founded on a 
breach of British Indian law — 
Clause (f). 

18. Effect of foreign judgment. 

19. Enforcement of foreign judgments in 

British India. 

20. Execution proceedings. See S. 44. 

21. Foreign judgment on a decree of 

British Indian Court—Effect of. 

22. Suit on foreign judgments. 

23. Limitation. See the Authors’ Commen¬ 
taries on the Limitation Act, 2nd (1942) 
Edn., Art. 117 and Notes thereon. 


^ NOTE to the Synopsis. See Notes 

Defendants not served with notice. See Note 15. 

Effect of carrying on business in a foreign country 
through agent. See Note 12. 

Ex parte decree, when amounts to submission. Sec 
Note 12. 

Foreign judgment if final, when an appeal is pend 
ing in a foreign Court. Sec Note 18. 

Irregularities in procedure do not affect jurisdiction. 
See Note 9. 


indicated for the following topics : 

Onus to prove wont of jurisdiction. See Note 11. 
Operation of tlie section. See Notes 2 and 8. 

Possession of immovable property in a foreign 
country does not give jurisdiction in personam. 
See Note 9. 

Recognition of foreign judgments, and judgmentsof 
Courts of Native States as a basis of suit. See 
Note 19. 


1. Legislative changes. — Section 13 is substantially the same as the old 
section 14 except that the last clause of that section has been omitted and cl. (a) newly 
added. See Note 19. 


2. Scope and principles of the sections. — A State is not bound, under 
the Law of Nations, to enforce within its territories the judgment of a foreign tribunal. 
But in England and in countries where the English system of jurisprudence prevails, such 
a judgment is enforced on the principle that where a Court of competent jurisdiction has 
adjudicated that a certain sum is due from one person to another, a legal obligation 
arises to pay that sum on which an action of debt to enforce the judgment can be 
maintained.- This is the principle on which S. 13 is based and it declares that a foreign 
judgment is conclusive as to any matter directly adjudicated upon except in the six 
cases specified. 3 In Mallappa Yellappa Bcnnur v. Raghavendra Shamrao Desli - 


Sections 13 & 14 — N ot e 2 

1 (1871) G Q B 139 (148, 154), Godard v. Gray. 
r 'o 7 ) 14 AIR 1927 Sind 160(101): ‘23 Sind L R 4G. 

2 (1845) 13 M W 628 (G33), Williams v. Jones. 
(■97) 20 Mad 112 (114) (DB). 

(1842) 9 JI & W 810 (818, 819), Russel v. Smyth. 
(Cited in 2 Mad 400.) 

;j Elk Com 163 (164). (Foreign judgment creates 
an obligation belonging to the class of implied 


contracts, which are described as arising frotu dio 
“general implication and intendment of the Court 
of judicature that every man hath engaged to 
perform what liis duty or justice requires ; Addi¬ 
son on Contracts, Gth Edn., page 40 . Law raises an 
implied contract to pay a sum ^ adjudge 1 

to be due. Both cited in 6 Bom 292 (294).) 

3. (’42) 29 AIR 1942 Mad 478 (-480) (DB). (Suit 
for money lent and payable in foreign Court— 
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pande * it. was observed as follows ; “Now, ordinarily it is not open to the Courts in British 
India to sit in appeal over a foreign judgment because it proceeds on grounds which would 
not bo adequate in British India, unless it offends against the rules under S. 13.” British 
Indian Courts can, however, refer to the pleadings of the parties and the reasons of tho 
Judge to understand what the judgment actually decides and to decide whether any of 
the exceptions in s. 13 applies. 4a Section 13 applies not only to cases where a foreign 
judgment is set up as a defence but also to cases in which the plaintiff seeks to obtain 
a decree in a British Indian Court on a foreign judgment. 6 


3. “Foreign judgment,” meaning of-“Foreign judgment” has been defined 

in s. 2 (G) as the judgment of a foreign Court. Under S. 2 (5) “foreign Court” means a 
Court situate beyond the limits of British India which has no authority in British 
India and is not established or continued by the Central Government or the Crown 
Representative. Thus, the Courts in England, 1 the Supreme Court of Mauritius, 2 the 
French Courts in India, 3 tho Courts in Ceylon 4 and the Courts of the Native States 6 are 
all foreign Courts. The Privy Council is not a foreign Court as it has authority within 
British India? See S. 2 (o) for full notes. 

The word “judgment” in the expression “foreign judgment” as used in S. 2 (6), 
lias the meaning given to it in English law and not the meaning given by S. 2 (9). That 
is, the term “foreign judgment” means the decree or order of a foreign Court, 7 and not- 
the Judge's reasons for his decision. 7 ® 


An order which is not a “judgment” cannot be a foreign judgment. 8 Thus, a 
summary order under S. 12 of tho Arbitration Act enforcing an award in England is not a 
judgment and cannot be regarded as a foreign judgment for the purposes of this section. 0 
Similarly an act of State passed by a State in its sovereign capacity is not a foreign 


judgment. 10 

Foreign Court having compelled defendant to pay 
to Official Assignee there—Defendant is discharged 
and not liable to be sued in British Indian Court.) 
(’41) 28 AIR 1941 Pat 109 (114) : 20 Pat 144 
IDB). (Exceptions specified in S. 13 shown to be 
inapplicable—Defendant cannot be allowed to go 
behind foreign judgment and re-open issues on 
merits.) 

(•21) 8 AIR 1921 Lab 20 (23) : 2 Lab 207 (DB). 
1(15) 2 AIR 1915 Mad 486 (487) : 39 Mad 24 
(FB). (The recognition of foreign judgments under 

S. 13 i3 not absolute but is subject lo certain 
reservations.) 

| Sec (’43) 30 AIR 1943 Bom 201 (200) (DB). (Decree 
on award in Native State—Misconduct on part of 
arbitrator which does not go to jurisdiction cannot 
be gone into in British Indian Court.)] 

4. \ (’38) 25 AIR 1938 Bom 173 (177) : I L H 
(1938) Bom 16 (DB). 

4a. (’43) 30 AIR 1943 Bom 201 (204) (DB). 

5. (’28) 15 AIR 1928 Rang 319 (319) : 6 Rang 
552. 

(’28) 15 A I R 1928 Mad 327 (336) : 51 Mad 720 
(DB). 

Note 3 

1. (’01) 28 Cal 041 (645) (DB). 

(’71) 8 Bom H C R O C 200 (208)(DB). (Call order 
on contributory of company registered in England.) 

2. (’02) 29 Cal 509 (516) (SB). 

3. (1805) 1 Sutb W R 107 (109) (DB). 


’81) 6 Bom 292 (295) (DB). 

•80) 2 Mad 400 (405) (DB). 

’80) 2 Mad 337 (338) (DB). 

’74) 8 Mad HCR11 (16) (DB). 

4. (09) 32 Mad 409 (474): 3 Ind Cas 190 (192) (DB). 
(*97) 20 Mad 11*2 (114) (DB). (Court at Kandy in 

Ceylon.) 

[See also (’08) 4 Nag LR 61 (62). (In which ii 
was held that in Berar the judgment of the 
Nagpur Court is a foreign judgment.)J 

5. (1900) 24 Bom 86 (88, 89) (DB). 

(’88) 1888 Pun Re No. 191. 

(’95) 22 Cal 222 (237) : 21 Ind App 171 : 1894 
Pun Re No. 112 (PC). 

6. See (’84) 8 Bom 571 (574). 

7. (’32) 19 AIR 1932 Mad 661 (662). 

(’33) 20 A I R 1933 Mad 511 (515) : 56 Mad 951 
(DB). 

[See also (’35) 22 AIR 1935 Bah 975 (976) : 17 
Bah 341. (Call order by Biquidation Court in 
Native State held not a decree and hence not a 
foreign judgment.)j 

7a. (’43) 30 AIR 1943 Bom 201 (204) (DB). (Such 
reasons may however be looked into to understand 
what the decision is.) 

8. (’77) 1877 Pun Re No. 36 (FB). 

9. (’04) 31 Cal 274 (282). 

10 . (’93) 17 Bom 620 (624). (Order of the State of 

Mewar deposiug a high priest from his office is not 
a judgment.) 
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4. Act of State. — See Note 3. 

5. Judgments of the Courts of Native States. — See Notes 3 and 19. 

6 . “Same parties or between parties under whom they or any of them, 
claim.” — See Notes 41 to 67 on S. 11. In a suit for the administration in a foreign 
Court of a deceased testator's estate, the title of the executors as such was challenged. It 
was held by the High Court of Bombay that though executors would ordinarily represent 
the legatees regarding all matters which have necessarily to be decided in a suit to which 
the executors are parties, they could not, where their title was challenged, be said to 
have represented the legatees, nor that the* latter claimed through the executors, and that 
under such circumstances, the legatee was not bound by a foreign judgment against the 
executors. 1 

See also the undermentioned case." 

7. “Litigating under the same title.” — See Section 11, Note 70. 


8 . Foreign judgments, when not conclusive.—A foreign judgment, to be 
a valid cause of action for a suit upon it in British India, must be final and conclusive 
in the Court in which it is passed. In order to establish that a final and conclusive 
judgment has been pronounced, it must be shown that, in the Court by which it was 

-pronounced, it conclusively, finally and for ever, established the existence of the right of 
which it is sought to be made conclusive evidence in this country, so as to make it res 
judicata between the parties. 1 A foreign judgment will not operate as res judicata 
between the same parties or their representatives on any matter not directly adjudicated 
iipo?i by that judgment and also in the six cases specified in clauses (a) to (f). See 
Notes 9 to 17 below. Further, it is only in proceedings on a foreign judgment that the 
question of the effect of the foreign judgment can properly arise. 3 

9. Where it has not been pronounced by a Court of competent 

jurisdiction_Clause (a).—It is a fundamental principle of law that where Court has 

no jurisdiction over a matter, its judgments and orders are null and void. 1 A judgment, 
therefore, of a foreign Court will not be conclusive unless it was competent to pronounce 
it. But whether a foreign Court is or is not, of a competent jurisdiction within the 
meaning of S. 13 (a), has to be determined in accordance with the principles of 
international law and not in accordance with the law of the country in which the foreign 
Court is situated." In Pemberton v. Hughes, 3 Lindley. M. R., observed : 

“ The jurisdiction which alone is important in these matters is the competence of the Court in an 
„,Ur„aU 0 Ll son*,, i. ... «s territorial competence over tbe subject-matter -^'- ‘be Celendan 
Its competence or jurisdiction in any other sense is not regarded as material by the Couits 

country.” ____ 


Note 6 

1. (38) 25 AIR 1938 Bom 391 (397) : I L R 
(1938) Bom 529 (1>B). 

2. (’HO) 2 Mad 337 (338) (DB). 

Note 8 

1 . (- 35 ) 22 AIR 1935 Rang 281 (289) (DB). 

\Scc (’43) 30 AIR 1943 Bom 201 (205. 206) (DB). 
(Merely tiling an appeal which becomes infruc- 
tnous does not destroy the finality of the lower 
Court's judgment.)] 

2. (’21) BAIR 1921 Lab 20 (23. 24) : 2 Lab 207 

('38? 2 5 A T R 1938 Bom 173 (175) :ILR (193S) 
Jioin in (DB). 


Also see S. 11 Note 78. 

3. (’16) 3 AIR 191G P C 13G (138) (PC). 

Note 9 

1. See for full discussion as to jurisdiction Notes 

on Section 9. _ oft ... A 

2. (’17) 4 AIR 1917 Mad 780 (782) : 39 Mad 

733. 

( 25) 12 AIR 1925 Mad 788 (791). , q 

(’38) 25 AIR 1938 Bom 173 (177) : I L R (193b) 

('38) m 25 aTr^IOSS Cal 511 (515) : 63 Cal 1033. 
(Under what circumstances m a personal action, i 
foreign Court has jurisdiction m an international 
sense discussed.) 

3. (1899) 1 Ch 781 (791). 
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And the Courts in India are guided by the same principles in dealing with foreign 
judgments. 4 5 

As a general rule the plaintiff must sue in the Court to which the defendant is 
subject at the time of the suit. 6 Actor sequitor forum rei —and this lies “ at the root of 
all international and of most domestic jurisprudence.” 6 In respect of actions concerning 
property situate within the territory, territorial jurisdiction always exists. But the fact 
that the defendant possesses property within jurisdiction will not confer jurisdiction in 
actions of a personal nature against him. 7 8 9 The cases in which foreign Courts are, in 
England, recognised to be internationally of competent jurisdiction in regard to suits 
of a personal nature, have been stated by Fry, L. J., in Rousillon v. Rousillon , H to 
include the following : 

(a) Where the defendant is the subject of the foreign country in which the 

judgment has been obtained ; 

(b) Where he was resident in the foreign country when the action began; 

(c) Where he in the character of plaintiff has selected the forum in which he 

is afterwards sued; 

(d) Where he has voluntarily appeared ; and 

<e) Where he has contracted to submit himself to the forum in which the 
judgment was obtained. 

See also the undermentioned cases. 1 ’ 


The Legislature of a country cannot by its legislation confer jurisdiction over a 
non-resident foreigner in cases not recognised by international law. 1 " Thus, the Legislature 
of the Native State of Pudukottah cannot confer powers on the Courts at Pudukottah 
to try cases against Indians residing in British India, on the ground that the cause oj 
action (e. g., the making of the bill of exchange) arose in Pudukottah. A decree passed 
in such cases by the Court at Pudukottah cannot be enforced in British India under 


4. (’42) 29 AIR 1942 Mad 014 (616):I L R (1942) 
Mad 976. (Immovable property in foreign terri¬ 
tory—Briti-rh Court will not entertain suit affecting 
property—Nor will British Court recognize foreign 
judgment adjudicating title to immovable property 
within British jurisdiction.) 

(’83) 6 Mad 273 (270) (DB). 

(•97) 20 Mad 112 (114). 

(’38) 25 AIR 1938 Bom 391 (401) : I L R (193s) 
Bom 529 (DB). 

5. + (’95) 22 Cal 222 (237) : 21 Ind App 171 ; 1894 
Pun Re No. 112 (PC). 

6 Sir Robert Phillimore on International Law, 
Vol. IV, S. 891. (Cited in 22 Cal 222 (PC).) 

7. (’42) 29 AIR 1942 Bom 199 (201): I L R (1942) 
Bom 688. 

(•27) 14 A I R 1927 Lah 200 (212) : 8 Bah 54 
(DB). 

8. + (1880) 14 Ch D 351 (371). 

9. (’42) 29 AIR 1942 Bom 199(201): 1 L R (1912) 
Bom 688. (Action in personam on any cause of 
action—Cases in which foreign Courts have juris¬ 
diction, stated — Circumstances in which foreign 
Courts do not acquire jurisdiction, indicated — 
Execution of power of attorney in favour of agent 
does not amount to agreement to submit to juris¬ 
diction — Parties cannot resile from contract to 


submit to jurisdiction — “Conduct amounting to 
submission to jurisdiction’’ explained—Citing with 
approval Dicy’s Conflict of Daws.) 

(’22) 9 A 1 R 1922 Pat 34 (35) : 1 Pat 356 (DB). 
(Suit for injunction — Submission to Courtigives 
jurisdiction.) 

(’l l) 1 AIR 1911 Mad 556 (588) : 37 Mad 163 : 18 
Ind Cas 189 (191) (DB). 

(Quoting with approval Emanuel v. Simon, (1908) 
1KB 302.) 

(1874) 9 Ex 345 (353), Copin v. Adamsou. (Cited 
in AIR 1914 Mad 556 : 37 Mad 1G3.) 

(’38) 25 AIR 1938 Bom 173(175) : I L R (1938) 
Bom 16 (DB). (Necessary conditions for its extra¬ 
territorial validity explained.) 

(’38) 25 AIR 1938 Cal 511 (515): 63 Cal 1033. (In 
addition to the above five conditions, there may be 
a sixth case, namely where the defendant has real 
estate within the foreign jurisdiction in respect of 
which the cause of action aroso while he was 
within that jurisdiction.) 

(’37) 24 AIR 1937 Mad 97 (98). (Cases in which in 
an action in personatn the Courts will enforce the 
judgment of a foreign Court stated.) 

10. t 095) 22 Cal 222 (238):21 Ind App 171 : 189 f 
Pun Re No. 112 (PC). 

(’38) 25 AIK 1938 Cal 511 (515) : 63 Cal 1033. 
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S. 13. 11 lhe reason is that cause of action is not a ground of jurisdiction recognised by 
international law. It will, however, he otherwise where the non-resident foreigner is a 
subject of the sovereign power which legislates. Thus, the British Parliament can confer 
powers on British Courts to try cases against Indians residing in British India in cases 
where the cause of action arises in England 12 and a judgment of the High Court of 
Justice in England founded on a breach of contract committed by them within the 
jurisdiction of that Court is not without jurisdiction. 13 The reason is that the defendant 
is a subject of the British Sovereign owing allegiance or obedience to him, and that this 
fact is a ground of jurisdiction recognised by international law. But in the absence of 
powers conferred by the sovereign Legislature, the Legislature of one country cannot 
confer jurisdiction over non-resident foreigners of another country even though both the 
countries owe allegiance to the same sovereign power. Thus, a judgment pronounced by 
the Court at Kandy in Ceylon against a person residing in British India and who has 
not submitted himself to the jurisdiction of that Court, cannot be enforced in British 
India notwithstanding the fact that both Ceylon and British India owe allegiance to the 
British Sovereign. 14 

The leading case on the subject is Gurdyal Singh v. Raja of Faridkot . lo Lord 
Selborne in delivering the judgment of the Board observed as follows : 

“All jurisdiction is properly territorial anil 'extra territorium jus dicenti non paretur 
impune.' Territorial jurisdiction attaches (with special exceptions) upon all persons either perma¬ 
nently or temporarily resident within the territory, while they arc within it; but it docs not follow 
them after they have withdrawn from it, and when they are living in another independent 

country. It exists always as to land within the territory;.and in questions of status or 

succession governed by domicile, it may exist as to persons domiciled or who, when living, were 
domiciled within the territory. As between different provinces under one sovereignty (e. g., under tbe 
Roman Empire) the legislation of the sovereign may distribute and regulate jurisdiction; but no 
territorial legislation can give jurisdiction which any foreign Court ought to recognise against 
foreigners u:ho owe no allegiance or obedience to tbe power which so legislates.” 


It was accordingly held that a decree in a personal action pronounced by a Court 
of the Native State of Earidkot in absentuui against a resident of Jhind who owed 
no allegiance to the State of Faridkot was, by international law, a nullity. A foreign 
judgment may therefore he impeached on the ground that the Court was without 
jurisdiction either because the property in respect of which the suit is brought js situate 
outside its jurisdiction"' or because the defendant was not a resident within jurisdiction 


11. (’70) 1 Mud lUG (108) (DIJ). 

( 00) 32 Mad ICO (174) : 3 Ind Cas 100 (100) (DP). 
(Fact that contract was made within jurisdiction is 


i mmntcrinl.) 

I See also (’38) 25 AIR 193S Cal 511 (513) : G3 
Cal 1003. (Personal action m Court of Coocli 
IJehar State on cause of action arising there — 
Defendant not resident of Cooch Debar State, nor 
residin'' there at lhe timeof action nor submitting 
lo' its 'jurisdiction — Judgment passed is by a 
Court of incompetent jurisdiction and cannot be 
enforced in British India under S. 13 — 1 Mail 
10G followed J | 

12. (*38) 25 A I R 1938 Cal 511 (510) : 03 Cal 
J 033. 


13. Put it is open lo a defendant to show that the 
English Court had in fact no jurisdiction, on the 
• round that the cause of action did not arise in 
England as alleged —See the following eases : 


f (*01) 28 Cal 641 (6-28) (DB). 

(’15) 2 AIR 1915 Mad 660 (662) : 39 Mail 95 (100). 
(Affirmed in AIR 191G PC 121 : 40 Mad 112 : 44 
Ind App 6 (PC).) 

(’16) 3 AIR 1916 Low Bur 67 (68). 

(’09) 3 Sind L 11 81 (84) : 3 Ind CasS92 (893)(DB). 

14. (’09) 32 Mad 409 (473) : 3 Ind Cas 190 (191, 
192) (DB). 

15. *(’95) 22 Cal 222 (238); 21 Ind App 171 : 1894 
Pun Re No. 112 (PC). 

16. (’29) 10 AIR 1929 Lab 627 (629). 

(1828) 3 Macq. 99, Loudon and North Western 
Railway v. Linsay. 

(1908) 1 KB 302 (308, 309), Emanuel v. Syraou. 
(’l l) 1 AIR 1914 All 514 (515) : 37 All 1 (DB). 

(’96) 19 Mad 257 (262) (DB). (The decree of a 
foreign Court cannot directly affect Innd situated in 
British India.) 
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and did not submit himself by appearance or otherwise to the jurisdiction of that Court. ' 
A casual passage through, or a momentary presence in a State, is not a sufficient residence 
for creating jurisdiction, but something much more permanent is necessary although it 
might not amount to domicilum . 19 Similarly, in an action in personam the fact that the 
defendant was carrying on business in a foreign country through a manager or agent at 
the time when the obligation (in respect of which the action is brought) was incurred, 
will not confer jurisdiction on the foreign Court. 19 But a foreign Court can pass judgment 
against a subject of the foreign State though resident abroad. Thus, a Cochin Court can 
pass a decree against a Cochin subject resident in India. 20 


A judgment of a foreign Court declaring that a certain person is the adopted son 
of another is not a judgment in rem within the meaning of S. 41 of the Evidence Act. 
But according to international law a declaration by a competent Court as to the status 
of a person domiciled within its territory is treated as analogous to a judgment in rem 
to this extent that it will govern succession to moveable property though not situated 
within the jurisdiction of the foreign Court. This principle does not generally apply in 
the case of succession to immovable property, as moveable property can be carried about 
while immovable property cannot. But, in the case of persons who ate go\eined in 
matters of succession, by their personal law, irrespective of the territory of their domicil, 
it has been held that there is no reason for making a distinction between the two classes 
of property and that even in regard to succession to immovable property situated outside 
the jurisdiction of the foreign Court, its adjudication as to the status of a person domiciled 
within its jurisdiction will be binding. Thus, it has been held that the declaration by a 
French Indian Court that A is the validly adopted son of B (parties being Hindus and A 
being domiciled within the jurisdiction of the French Court) will be valid not only with 
regard to succession to the property situated in French India but also to the succession 


17. (’41) 28 AIR 1941 Pat 109 (113) : 20 Pat 144 
(DB). (Personal decree against a defendant who 
did not reside in the French territory and who did 
not submit to the jurisdiction of the French court 
is a nullity.) 

(’39) 26 AIR 1939 liom 37 4 (376). (Personal decree 
in regard to mortgage debt.) 

(’82) 4 Mad 359 (366) (DB). (An ex parte judg¬ 
ment of a foreign Court against a native of British 
India upon a cause of action arising in British 
India is no bar to a suit in British India.) 

(’27) 14 A I R 1927 Bah 200 (212) : 8 Lah 54 
(DB). 

(’16) 3 AIR 1916 Bom 307 (308) : 40 Bom 551 
(DB). (In cases of personal claim, residence alone 
gives jurisdiction.) 

(1900) 24 Bom 77 (85) (DB). (The judgment of the 
Baroda Court against one partner (the first defen¬ 
dant) is no bar to a fresh suit against the other 
partners on the same cause of action who were not 
subject to its jurisdiction then.) 

('86) 11 Bom 241 (246) (DB). 

(’81) 5 Bom 223 (231, 232). 

(’38) 25 AIR 1938 Cal 511 (516) : G3 Cal 1033. 
(’02) 29 Cal 509 (517) (DB). (Decree of the Supreme 
Court at Mauritius.) 

(’01) 28 Cal 641 (643, 644) (DB). 

(•99) 26 Cal 931 (936) (DB). 

t(’95) 22 Cal 222 (238) : 21 Ind App 171 : 1894 
Pun Re No. 112 (PC). 

(’71) 16 Suth W It 240 (2 14) (DB). 

(1865) 4 Suth W It 107 (1091 (DB). 


(’35) 22 AIR 1935 Lah 551 (551). 

(’35) 158 Ind Cas 24 (24) (DB) (Lah). (Foreign 
Court has no jurisdiction against subject of another 
State who neither resides there nor submits to its 
jurisdiction.) 

(’33) 20 AIR 1933 Mad 112 (113) (DB). 

(’ll) 36 Mad 114(417): 12 Ind Cas 1006 (1007) (DB). 
(’10) 7 Ind Cas 810 (811) (DB) (Mad). 

(’09) 32 Mad 469 (473) : 3 Ind Cas 190 (192) (DB). 
(’97) 20 Mad 112 (117) (DB). (Decree of Court at 
Kandy against resident in British India.) 

(’95) 18 Mad 327 (329, 330) (DB). 

(’91) 15 Mad 82 (82) (DB). 

(’90) 13 Mad 496 (499, 501) (DB). 

(’83) 7 Mad 105 (107) (DB). 

(’80) 2 Mad 407 (412) (D11). 

(’76) 1 Mad.196 (198) (DB). 

(’75) 8 Mad H C R 14 (16. 17) (DB). 

\ (1880) 14 Ch D 351 (371), ltousillon \. Rousillon. 
f(187l) 6 Q B 155 (161), Schibsby v. Westenholtz. 

18. (’90) 13 Mad 496 (498) (DB). 

{See (’42) 29 AIR 1942 Bom 199 (201) : I L K 
(1942) Bom 688. (Presence of defendant at the 
time when the obligation in respect of which the 
action is brought was incurred is not sufficient t<> 
confer jurisdiction.) 

19. (’42) 29 AIR 1942 Bom 199 (201) : I Lit (1942) 
Bom 688. 

20. (’ll) 28 AIR 1941 Mad 688(689, 690) : IL1 
(1941) Mad 891 (DB). (Defendant was held to be 
both a Cochin and British Indian subject.) 


1CPC. 19. 
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to the property moveable and immovable situated in British India. 21 But it must be 
noted that under the above principles only the parties and their privies are bound by 
the foreign judgment. . 

Where the foreign Court is competent in the international sense to pass a judgment, 
it will bo conclusive even though there were irregularities in that Court, not affecting the 
jurisdiction of that Court, which under the law governing the foreign Court would render 
the judgment a nullity. 22 

The words "Court of competent jurisdiction" should, for purposes of actions 
relating to the office of trusteeship, be held to refer to Courts of the country which have 
jurisdiction in what may be called the domicile of the trust, i. e., the place where most 
of the trust properties are situate and almost the whole of the trust is to be performed. 23 

10. Foreign judgment against firm—The mere fact that a person residing 
in one State is a partner of a firm carrying on business in another State will not enable 
the Court of the latter State to pass a personal decree in absentum against the former, 
though it can pass such a decree against the partners resident within the jurisdiction. 1 
In the cose of an incorporated company, however, it is different. It has to be sued and 
must sue or l>e sued through some officer or agent and hence judgment against such 
officer or agent or member of the firm residing within the jurisdiction is binding on all. 3 

11. Presumption as to competency. — Section 14 provides that when a 
foreign judgment is relied upon, the production of the copy of the judgment duly 
authenticated is presumptive evidence that the Court which pronounced it had jurisdiction 
unless the contrary appears on the record but that the presumption may be displaced by 
proving want of jurisdiction 1 and the onus of so doing lies on the defendant.” 


12. Submission to, and waiver of objection as to jurisdiction.—It has 
been seen in Note 9 above that one of the cases in which foreign Courts are recognized to 
be internationally of competent jurisdiction is voluntary submission by the party to the 
jurisdiction of the Court. 1 The reason for this is that having taken a chance of judgment 


21. (’39) 2G AIR 1939 Mad 093 (697): ILR (1939) 
Mad 507 (DR). (AIR 1938 Rom 391 : ILR (1938) 
Bom 708 referred to.) 

22. f07) 30 Mad 292 (294) (DB). 

f (1899) 1 Ch D 781 (79d, 795, 796), Teinberton v. 
Hughes. 

(’18) 5 AIR 1918 Mad 274 (275, 276) : 41 Mad 
205. (A wrong view as to onus of proof.) 

(’82) 1 Mad 359 (365I (DB). 

(’80) 2 Mad 400 (106) (DB). 

RSVc aho (’13) 30 AIR 1943 Bom 201 (205) (DB). 
(The question as to which domistic Court in the 
foreign slate is competent to decide the suit is 
really a question for the forc-ign tribunal ; and if 
that tribunal decides that the particular Court 
which made the decree has jurisdiction, it is not 
onen to the Court in British India to disagree.)) 

23. (’28) 15 AIR 1928 Mad 327 (337) : 51 Mad 

720 (DB). 

Note 10 

1. (’ll) 36 Mad 11 1 (417):12 Ind Casl006(1007)(DB). 

(1900) 24 Bom 77 (85) (DB). 

(1889) 23 Q li D 526 (529). Russel v. Cambefort. 

2. (1850) 9 C I) 661 (686, 687, 688), Bank of 
Australasia v. Harding. 

(1851) 16 Q B 717, Bank of Australasia v. Nius. 

(’78) 2 Mad 400 (403) (DB). 


(1899) Pr P 1. La Bergoyne. 

(1889) 23 QBD 519 (524, 525), Haggin v. Comptoir 
D’escompte De Paris. 

(1872) 7 Q B 293 (296), Newby v. Van Oppen. 
(Referred in AIR 1914 Mad 556 : 37 Mad 163.) 

Note 11 

1. (’42)29 AIR 1942 Bom 199 (200) : ILR (1942) 
Bom 688. 

(’28) 15 AIR 1928 Pat 375 (381) (DB). 

(’01) 28 Ca) 641 (644, 645) (DB). 

[ See also (’89) 13 Bom 224 (226).] 

2. (*42)29 AIR 1942 Bom 199 (202) : ILR (1942) 
Born 688. 

(’27) 14 AIR 1927 All 510 (512) : 50 All 270 (DB). 

(T9) 6 AIR 1919 Mad 4 16 (446) (DB). 

(’02) 29 Cal 509 (515) (SB). (NOTE:— The observa- 
tion of Johnstone, J., in 1910 Pun L R No. 41 : 4 
Ind Cas 1020 (1021) that under old Code the onus 
was on the plaintiff to prove jurisdiction seems to 
be based on misconception of the words of Expla¬ 
nation VI to S. 13 of the old Code — The same 
remarks also will npply to the decision in 1W9 
Pun Rc No. 2.) 

Note 12 

1. (’37) 24 AIR 1937 Mad 97 (98). 

(’07) 30 Mad 292 (294) (DB). 
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in his favour by submitting to the jurisdiction of the Court, it is not right that he 
should turn round when the judgment goes against him, and say that the Court had no 
jurisdiction. 2 The mere fact that the defendant allowed the suit in the foreign Court to 
be heard ex parte will not amount to his submitting to the jurisdiction of that Court. 3 A 
submission to the jurisdiction of the Court may be in the following ways : 

(1) Where there is an express agreement to submit to the Court's jurisdiction. 4 
The agreement must, however, be fairly specific . The mere fact of entering into a 
contract of partnership in a foreign country does not involve an agreement that all matters 
and disputes arising thereunder shall be submitted to the jurisdiction of the Courts of that 
country. 6 

(2) Where the party , as a defendant , voluntarily appears in the cause in 
the foreign Court .—Where the defendant voluntarily appears in the cause without any 
protest as to jurisdiction or without any such protest until a late stage of the caso, his 
conduct will clearly amount to a submission to the jurisdiction of the Court. 6 Thus, where 
the defendant appears in the suit, files a written statement and applies jointly with the 
plaintiff for adjournment of the case to enable a settlement to take place, it will clearly 
amount to a submission. 7 Where he voluntarily appears and protests against jurisdiction 
but also pleads on the merits, it will, nevertheless, amount to a submission to jurisdiction. 8 
Even where he appears and merely protests against the jurisdiction, the appearance will 
amount to a submission. 0 In Boiseire and Co. v. Brockner and C’o., lu Cave, J., said : 

"For the defendant it is submitted that as the foundation for legal obligation is consent, an 

appearance under protest affords no indication of consent to the jurisdiction.Now no one 

supposes that when a man appears voluntarily as a defendant in an action before a foreign Court lie 
does so because he likes it; he appears because, on the whole, hedectns it his intorest tosubmitto have 
the dispute decided by the foreign tribunal .... If this is the true source of the obligation, why 
should it not extend to the case of a man who appears without duress and therefore voluntarily in one 
sense, but who accompanies his appearance rvith a protest and appears not because he is compelled 
to do so, but because he judges it to be for his interest to do so?" 

The mere fact that the defendant employs a pleader in a suit in a foreign Court 


[See also (’17) 1 AIR 1917 Mad 780 (783. 787) : 
39 Mad 733 (F13). 

(’95) 22 Cal 222 (237) : 21 Ind App 171 : 1894 
Pun Re No. 112 (PC). 

2. f (1871) 6Q B 155(100), Schibsby v. Westenholtz. 
(’80) 2 Mad 407 (412) (1)13). 

(’84) 7 Mad 105 (107) (1)13). 

(’80) 2 Mad 400 (405) (1)13). 

(’75) 8 Mad H C R 14 (16, 17). 

3. (’31) 18 AIR 1931 All 689(692;: 53 AH 7l7.'(DB). 

4. (1874) 9 Ex 345 (354), Copin v. Adamson. 

[See (1880) 14 Ch 1) 351 (371), llousillon v. Rou- 

sillon. (Cited in AIR 1917 Mad 780 : 39 Mad 
733 (FB).)] 

5. (1908) 1 K B 302 (308), Emanuel v. Symon. 
(’33) 20 AIR 1933 Mud 112 (113) (I>B). 

6. f (1871) 0 Q B 155 (161), Schibaby v. Westen- 
lioltz. 

(’74) 8 Mad H C R 14 (16) (1)13). 

(’24) 11 AIR 1924 All 161 (161): 46 All 119 (DB). 
(’09) 32 Mud 469 (476): 3 Ind Cus 190 (194) (DB). 
(Where defendant applied for leave to defend which 
was granted on condition of furnishing security.) 
(’92) 15 Mad 82 (83) (DB). 

(’84) 7 Mad 105 (107) (DB). (Protest only at the 
appellate stage of the case.) 

(’80) 2 Mad 400 (405) (DB). 


7. (’29) 16 AIR 1929 Mad 409 (469, 170): 52 Mad 
503 (DB). (Defendant first appearing but along 
with plaintiff filing joint petition praying that trial 

may be postponed with a view to a settlement_ 

Trial postponed but on date fixed defendant not 
appearing and so decree passed in plaintiff's favour 
— Decision is binding on Court in British India.) 

8. (’41) 28 AIR 1941 Mad 3s7 (388). (Defendant 
applying for setting aside an ex parte order and 
then filing a written statement in which be attack¬ 
ed the plaintiffs on various grounds including the 
jurisdiction of the Court — Held, there was sub¬ 
mission to jurisdiction.) 

(’38) 25 AIR 1938 Cal 511 (51G) : 63 Cal 1033. 
(’34)21 AIR 1934 All 740(756, 757): 56 All 828(DB). 
(1915) 2 K B 580 (587, 5881, Harris v. Taylor. 

(’14) 1 AIR 1914 Bom 111 (112) : 39 Bom 34(DB) 
(T7) 4 AIR 1917 Mad 780 (787): 39 Mud 733 (FB)’ 
(’16) 3 AIR 1916 Mud 1037 (1037) (DB). (Protest 
in the Court of first instance not persisted in, on 
appeal.) 

9. (’41) 28 AIR 1941 Mad 387 (388). 

( 38) 25 AIK 1938 Cal 511 (516) : 63 Cal 1033. 
(’17) 4 AIR 1917 Mad 780(787) : 39 Mad 733 (FB) 
f (To) 2 AIR 1915 Mad 486 (487): 39 Mad 24 (FB). 

10. \ (1890) 6 T L R 85. (Cited in AIR 1915 Mad 
480.) 
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will not amount to a submission to its jurisdiction if at the hearing the pleader reports 
that he has no instructions from his client. 11 

Suppose now that a foreign Court passes a judgment in absent uni against a 
defendant not resident within its jurisdiction and subsequent thereto the defendant applies 
to that Court to set aside the ex parte decree. Does this amount to a submission to 
jurisdiction so as to make the decree originally passed against him a valid one? There 
is a conflict of opinion on the point. The High Court of Madras has held that it does 
not. 12 The High Court of Lahore 13 and the Court of the Judicial Commissioner of Nagpur 14 
have held that it does. The Bombay High Court, in the undermentioned case 16 has held 
that if a defendant, against whom a judgment in absentum has been passed by a foreign 
Court, allows it to be executed in a British Court without objection, he must be taken to 
submit to the decree of the foreign Court and cannot seek to set aside the sale in execution 
proceedings. It is submitted, with respect, that the Madras view is correct. A decree, 
which w’hen passed is an absolute nullity, cannot, on any principle of law become valid by 
reason of a subsequent submission to the jurisdiction of the Court. Such submission, if 
anything, will only operate to give jurisdiction to the Court in respect of future orders 
passed by it. 16 In other words, in order to give jurisdiction and therefore validity to the 
decreo of the foreign Court, there must be submission to the foreign Court before judgment 
is pronounced. 1 ' 

Where a business is carried on within the jurisdiction of a foreign Court by means 
of an agent resident there and a decree is passed on summons to him or on a pleader 
authorized to receive summons, the decree is prima facie binding on the principal who 
will be deemed to have submitted to the jurisdiction of the foreign Court. 18 Where, 
however, the power of attorney under which the agent is authorised to defend suits has 
come to an end and the agent ceases to live within the jurisdiction of the foreign Court 
at the time when the suit is brought, it cannot be said that the defendant has submitted 
to the jurisdiction of the foreign Court. 19 


A submission is not voluntary if the appearance is made under duress, as for 
instance where it is made to obtain release of property seized by a foreign tribunal in 
attachment or other proceedings. 20 But an appearance merely to avoid an inconvenience 
that might happen in the future does not make it an involuntary appearance. 

Where in a suit against a minor defendant the Court appoints its own officer as 
the guardian ad litem in spite of the existence of a de facto and de jure guardian who 
lias not expressed his unwillingness to act as guardian ad litem, it cannot be said tha 
the defendant lias voluntarily submitted to the jurisdiction of the foreign Court, because 
the Court by appointing an officer of the Court as a gua rdian ad litem acts against th e 


11 . f’95) is Mini 327 (330) (Dll). 

12. (’95) 18 Mat! 327 (330) (DB). 

(’331 *>0 MR 1933 Mad 303 (394, 395). 

,’Yn ~>\ \IR 1934 Mad 431 (434):57 Mad 824 (DB). 

13 ( r 27) 14 AIR 1927 Lah200(213):8Lab54<DB). 

14.' (’26) 13 AIR 1926 Nag 77 (78)j 22 NagLR 82. 

15 (*24) 11 AIR 1924 Bom 351 (352) (DB). 

\l. SeeV.ll) 2 H AIR 1941 Pat 109 (113) : 20 Pal 
1 1 1. (!•:.>■ parte decree passed by a French Court 
against a d-fendant resident in British India— 
I iefendant starting opposition proceeding under 
the French procedure must be deemed to have 
submitted to the jurisdiction —ICx parte decision 
con I i r med — Hz parte decree i9 not validated but 
tin: judgment of conlinnanee will be valid.) 

17 (’31) 1-* MR 1931 All 689 (692) : 53 All 74< 


(DB). (Per Niamatullab, J.—Subsequent conduct 
of the defendant may be an indication of his 
intention to submit to the jurisdiction of the Court 
at the time when the suit was pending.) 

18. (’M)I AIR 1914 Mad 556 (561, 5G2):37 Mad 

163 : 18 Ind Cas 189 (194) (DB). 

(■25) 12 AIR 1925 Mad 155(156):47 Mad 877 (DB). 
(’30) 17 AIR 1930 Bom 511 (515). (Following AIR 
1925 Mad 155 : 47 Mad 877.) 

(’26) 13 AIR 192G Mad 259 (259) (DB). 

{See also (’03) 26 Mad 544 (553) : 30 Ind App 

Bom 199 (902) : U, R 

20. 9 { 1 8H 1 6)"o5 b r. J (NS) Q IS 39(42) Voiner v. Barrett. 
| (-15) 2 AIR 1015 Mad 486 (487):39 Mad 24 (FB). 
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interests of the minor and against natural justice by indirectly compelling the minor 
defendant to appear in the suit. 21 

(3) By conduct apart from appearance. — Where in a suit in a foreign Court 
against a defendant residing in British India, the plaintiff effected an attachment before 
judgment of moneys belonging to the defendant in the hands of a third person, and the 
defendant wrote a letter to the plaintiff praying that he might be allowed to collect a 
portion of the money and stating that the plaintiff’ might collect the rest of it and the defen¬ 
dant therefore allowed the suit to proceed ex parte, it was held in the undermentioned case 22 
that there was a submission to the jurisdiction of the foreign Court and that the defendant 
could not, at the time of execution, object to the decree as being without jurisdiction. 

(4) By a party himself invoking the aid of the Court. —A person, by instituting 
a suit for damages caused by a collision at sea, subjects himself to the jurisdiction of the 
Court and renders himself liable for damages rendered by the same collision. 23 The mere 
fact, however, that a party has once appeared before a foreign Court in the character of 
a plaintiff, cannot be taken to be a submission to the jurisdiction of that Court in regard 
to all subsequent actions against him in that Court. 24 


13. “Where it ha^ not been given on the merits” — Clause (b). — 
A foreign judgment must, in order to operate as res judicata, have been on the merits 
of the case, 1 and Courts in India have the power to examine the judgment to see whether 
it has been given on the merits. 3 Under some systems of law prevailing in foreign 
countries when the defendant commits default in appearance, a judgment is given to the 
plaintiff without any further hearing in the matter. Such a judgment is not a decision on 
the merits of the case but is a penalty for default of appearance, and will not therefore 
operate as res judicata . 3 Thus, the true test for deciding whether a judgment has been 
given on the merits or not is to see whether it has been given as penalty for any conduct 
of the defendant or whether it is based on a consideration of the truth or otherwise of the 
plaintiffs’ case. 4 Where, in an action for recovery of money in the King’s Bench Division 
of the High Court in England, the defendant having failed to comply with an order to 
answer interrogatories, bis defence -was struck off and judgment was entered for the 


21. (’39) 26 AIR 1939 Bom 374 (377). 

22. (’36) 23 AIR 1936 Mad 552 (555) : 59 Mad 
918 (DB). 

23. (’66) 4 Bom H C R A C 149 (149) (DIJ). 

24. (’37) 24 AIR 1937 Mad 97 (99). 

(’36) 23 AIR 1936 Mad 552 (554):59 Mad 918 (DB). 

Note 13 

1. (’19) 6 AIR 1919 Lah 188 (189):1919 Pun Re 
No. 14 (DB). 

(’13) 7 Low Bur Rul 56 (59):20 Ind Cas 971 (973). 
(1900) 24 Bom 86 (87, 88) (DB). 

(’89) 13 Bom 224 (227) (DB). 

(’71) 15 Suth W R 500 (500) (DB). 

(’21) 8 AIR 1921 Lah 20 (23) : 2 Lah 207 (DB). 
(’89) 1889 Pun Re No. 66. 

(’88) 1888 Pun Re No. 191. 

(1890) 15 App Cas 1 (10, 14, 18), Gustan Nouvion 
v. Freeman. 

(1853) 2 El «fe B1 14, Patrick v. Sheddin. 

2. (’38) 25 AIR 1938 Bom 173 (177) : ILR (1938) 
Bom 16 (DB). 

3. f (’22) 9 AIR 1922 P C 120 (122) : 45 Mad 
496 : 49 Ind App 174 (PC). (A judgment on an 
award obtained in England by default.) 

I (’27) 14 AIR 1927 Mad 265 (270) : 50 Mad 261 
(FB). (Overruling AIR 1925 Mad 155:47 Mad 877; 


AIR 1926 Mad 259 is also overruled by the Full 
Bench.) 

(’27) 14 AIR 1927 All 510 (511):50 All 270 (DB). 
(Judgment “on merits’’ is one in contradistinction 
to one by way of penalty.) 

(’36) 62 Cal 682 (689) : 163 Ind Cas 931 (935). 

(’30) 17 AIR 1930 Mad 149 (152) (DB). 

(’30) 17 AIR 1930 Mad 146 (143) (DB). (Judgment 
of Ceylon Court.) 

(’28) 15 AIR 1928 Mad 133 (135) (DB). 

(’28) 15 AIR 1928 Rang 319 (320, 321):6 Rang 552. 
[See also (’35) 22 AIR 1935 Lah 729 (732) : 16 
Lah 757. (A foreign judgment diemissing a suit 
of the creditor against the principal debtor for 
default is not a judgment inter partes on the 
merits of the case and cannot be availed of by the 
surety to resist his liability to the creditor.)] 

(’35) 22 AIR 1935 Lah 396 (400) : 16 Lah 768. 
(Judgment “on merits” is used in contradistinc¬ 
tion to decision on a matter of form or by way of 
penalty.)] 

4. (’41) 28 AIR 1941 Pat 109 (112) : 20 Pat 144 
(DB). (Mere fact that a decision is ex parte will not 
justify a finding that it was not on merits ) 

(’39) 26 AIR 1939 Bom 374 (376). 

(’32) 19 AIR 1932 Lah 649 (650) : 14 Lali 58. 
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plaintiff, it was held by the Privy Council that the judgment was not one given on 
the merits of the case and that no action could be maintained on it in Indian Courts. 5 6 
Section 13 (b) refers to cases where the controversy raised in the action has not been, in 
fact, the subject of direct adjudication by the Court. 6 Thus, a judgment given in a case 
in which the defendant puts in no appearance, no evidence is called or considered, and in 
which judgment is given by default by way of summary procedure, is not a judgment 
“on the merits.” 7 But where the controversy raised in the action is the subject of direct 
adjudication by the Court, the mere fact that the defendant was not present at the 
hearing will not make the judgment one not on merits unless the defendant, proves that 
evidence was not taken. 7a For, there is a presumption under S. 114 of the Evidence Act 
that judicial acts have been regularly performed and it is for the defendants to rebut it. 

Where, notwithstanding the non-appearance of the defendant, evidence is taken on 
behalf of the plaintiff and judgment is given on such evidence, it will be.one on the merits. 8 * * 

Similarly, where a suit is adjourned for settlement and the parties agree that if 
the suit is not settled by the adjourned date, a judgment should be passed in favour of 
the plaintiff and a judgment is so passed on the adjourned date, there having beon no 
settlement, the judgment will be one on the merits of the case. 0 It has been held in the 
undermentioned case 1 " that an ex parte decree obtained under the summary procedure 
of the Court of Ceylon is not one on the merits, is not even a judgment and therefore 
does not satisfy the requirements of this clause. It has, however, been held that a 
judgment of a French Court in an ex parte case may be prima facie presumed to bo 
based upon a consideration of the truth of the claim in accordance with the French 
Civil Procedure Code. 11 

A wrong view of the legal liability of a party or of the onus of proof will not 
show that the judgment is not one on the merits. 1 " But the dismissal of a suit as being 
barred by limitation will not be deemed to bo on the merits except where that law not 
only bars the remedy but extinguishes the right itself? 3 The fact that a foreign judgment 
may fail to show that every separate issue was separately framed and decided is irrelevant 
unless it can be shown that that failure brings the case within one of the exceptions. 14 


5. t(’lH) 3 AIR 1016 I' C 121 {123} : 10 Mad 
112 : 14 I ml App 0 (1»C). 

6. (’16) 3 AIR 1016 P C 121 (123) : 10 Mud 112 : 
•14 Ind App 6 (PC). 

7. (’35) 62 Cal 082 (684). 

7a. (’43) 30 AIR 1043 Cal 12 (13, 14, 15) (DU). 

8. (’42) 20 AIR 1012 Rom 199 (202) : ILK (1042) 
Horn 68s. 

(’ll) 28 A I R 1911 Mud 337 (389). (Defendant 
ex parte — Defendant getting cx parte order set 
aside and tiling written statement raising various 
issues and then withdrawing — Decree after exa¬ 
mination of plaintiff is one on merits.) 

1-39)26 A I It 1930 Bom 374 (376). (Io this case 
the guurdiiin ad litem of the minor defendant did 
not appear and the Court appointed its ownolliccr 
its ^uunlian iuI litem.) 

<’*J5) 12 AJ Li 11125 Mad 78S (700). 

+ (M2) 10 AIR 1052 L th 049 (050) : 14 Lab 58. 

< ’19) 6 AIR 1919 All 228 (220) : 11 All 521 (DB). 
(When a writ of summons was served on defen- 
,(ant’s Holicitor who entered appearance, and defen¬ 
dant was absent.) 

t (’30) 17 AIR 1930 Horn 511 (515). 

< *20) 7 AT It 1020 Mad 587 (5H8) (DB), 

C:;5) 22 AIR 1035 Kang 2H4 (280) (DB). 


’13) 7 Dow Bur Rul 56 (59):20 Ind Cas 071 (973). 
(Judgment given on consideration of affidavits by 

parties is one on merits.) , • . . 

fSco (’09) 4 Ind Cas 1020 (1021) (Lah). (Decision 
given on merits—Fact that the decree is ex pai te 

I .See'nfso C35) 22 AIR 1935 Lah 3DG (400): 16 Lah 
768. (A case must be taken to have been decided 
on the merits where tho defendant had ample 
opportunity to raise a defence and voluntarily 
refrained from raising such defenco and the judg¬ 
ment was therefore passed ex parte.)'} 

). (’29)16 AIR 1929 Mad 460(47l):52Mad303(DB). 
0. 4 (’33) 20 AIR 1033 Mad 514 (517). • 

1 . (’ll) 28 AIR 1011 Pat 109 (112) : 20 Pat 141 

(DB). (Defendant ex parte — Plaintiff’s pleader 
heard on the case and the letters of the defendant, 
which were said to form the basis of the contract 
were considered — Judgment delivered after deli¬ 
berations should be deemed to be on ,„ T ,\ 

2. (’18)5 AlR1918Mad 274(275): 11. Mad205(DB), 
.3. ( 09) 32 Mad 469 (477). 

1879) 4 GB 653 (657, . 658), Harris v. Qumo. 
1835) 2 Bing N C 202 (213). Huber y. Steiner. ^ 
4. (’.41) 28 .AIR 1911 Pat 109 (111) : 20 Pat 111 

(DB.) • ‘ • 
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Where an appeal is tiled against a foreign judgment (which is on merits) and the 
appeal is held to be not competent, the judgment appealed from will be the judgment in 
the case and so there will be a judgment on the merits in such a caso though the 
appellate judgment is not on the merits. 16 

14. Where it is against international law or based on non-recognition 
of British Indian law — Clause (c). — A judgment based upon an incorrect view of 
international law or a refusal to recognize the law of British India where such law is 
applicable is not conclusive. 1 But the incorrectness or the refusal must appear on the 
face of the proceedings. 

15. Where the proceedings are opposed to natural justice—Clause (d). 

_ Clause (d) has undergone a change. In the old Code, the words were “if it is in the 

opinion of the Court before which it is produced contrary to natural justice.” But the 
present language of the clause refers to the procedure taken by the foreign Court for 
arriving at a judgment rather than to the 7nerits of the case. 1 It is a principle of natural 
justice that a person must be given an opportunity of being heard before an adjudication 
is made against him. Thus, a judgment obtained without notice of the suit to tho 
defendant is contrary to natural justice.' 3 Similarly, a judgment against a party not 
properly represented in the proceedings, as for instance where no guardian ad litem is 
appointed for a minor defendant, 3 or where the interest of the person so appointed is in 
conflict with that of the minor, 4 or where the legal representative of a deceased party is 
not brought on record, 5 is contrary to natural justice. So also where the Court appoints 
its own officer as the guardian ad litem of a minor defendant in spite of the fact 
that there is in existence a de facto and de jure guardian who has not expressed his 
unwillingness to act as guardian ad litem , the Court acts against the interest of the minor 
and against natural justice by indirectly compelling him to appear in the suit by 
appointing its own officer as guardian ad litem. 6 

Courts in India will insist on a strict proof of the service of process alleged to 
have emanated from a foreign Court, before giving effect to a foreign judgment. 7 But 
where the foreign Court has held a particular notice to be sufficient, it must, in tho 
absence of any evidence to the contrary, be presumed to he correct. 8 

A foreign judgment based on a second or a third review is opposed to natural 
justice. 0 An incorrect view of the law by the foreign Court will not, however, render tho 


15. (’43) JO AIR 1943 Rom 201 (205, 20G) (DR). 
(Appeal not even entertained—The finality of the 
judgment is not disturbed or destroyed though the 
appellate judgment is not on (he merits.) 

Note 14 

1. ('88) 1888 Pun Re No. 191. 

('34)21 AIR 1931 Mad 145(117). 

('38) 25 A I II 1938 Rom 173 (179* : 1 Lit (1938) 
Rom 1G (DR). 

(’99) 2G Gal 931 (935) (DR). (Legislation giving 
jurisdiction in cases not recognised by international 
law — Judgment based on it is not one in aeenr- 
dance with international law.) 

Note 15 

1. ('43) 30 AIR 1943 Rom 201 (200) (DR). (Where 
in the case of a foreign judgment, the parlies were 
heard by that Court and it reached its conclusion, 
the mere fact that the Court in British India may 
di ;agree with the conclusion is not enough to justify 
the British Indian Court in holding that tho drei- 


sion is opposed to natural justice.) 

CIS) 5 AIR 19IS Mad 271 (276): 41 Mad 205 (DR*. 

2. ( 02) 29 Cal 509 (51G) (SRI. 

COl) 28 Cal G4 1 (G13) (DR). 

(’85) 9 Rom 34G (351, 352). 

(’80) 5 Rom 223 (232). 

C71) 8 Rom H C R 200 (207) (DR). 

(*95) 22 Cal 222 (238) : 21 Ind App 17 1 :1894 Pun 
Re No. 1 12 (PC). 

(’71) 15 Suth W It 500 (501) (DR i. 

(’89) 1**9 Pun Re No. 66. 

(’8S) 188* Pun Re No. 191. 

(’90) 13 Mad 196 (499. 501) (DR). 

3. (’27)1 t AIR 1927 Rah 200(2141:8 Lab 54 (DB). 

4 . (’31) 21 AIR 193 1 Rom 390 (397). . 

5. ('27)14 AIK 1927 Lah 200(2I5):« Lab 54 (DR) 

6 . (’39) 20 AIR 1939 Rom 374 (377). 

7. Cm?) 11 Rom 241 (245) (DB). f 

{1 hsO) 14 Cli I) 351 (371), Rousillon v. Rousillon. 

8 . ('25*12A1 It 1925 Mad 155(157):47 Mad 877(DB). 
9 (’27) 1 t AIR 1927 Lah200(2l 1 ):H Lab 54 (DR). 
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judgment one opposed to natural justice. 10 

Natural justice in this clause does not mean British Indian justice as opposed to 
the justice of any particular foreign country. The fact that the foreign Court follows its 
own rules of procedure and does not follow the procedure of British Indian Courts and 
British Indian rules as to evidence cannot afford ground for finding that the proceedings 
are opposed to natural justice. 11 


16. Where it has been obtained by fraud — Clause (e). — It is an 
established rule that a party to an action can impeach the judgment in it for fraud, 1 for 
it vitiates the most solemn transactions. 2 But the fraud must not be merely constructive ; 
it must be actual fraud consisting of representations designed and intended to mislead; a 
mere concealment of facts is not sufficient to avoid a foreign judgment. 8 Again, the fraud 
should be one connected with the procedure in the suit. Thus, merely because the plaintiff 
obtains a decree upon evidence which is believed by the Court, but which in fact is not 
true, 4 or that in obtaining the judgment the plaintiff had included certain items for which 
the defendant was not liable, 6 it cannot be said that the decree has been obtained by fraud 
so as to attract the operation of this clause. Nor will a mere error of law in obtaining a 
judgment constitute fraud. 6 

17. Where the decree is founded on a breach of British Indian law— 
Clause (f). — Where a foreign judgment is founded on a breach of any law in force in 
British India, it will not be enforced even though the defect is not apparent on the face of 
the proceedings. 1 A foreign judgment on a claim which is barred according to law of 
British India cannot be said to be based upon a breach of the Indian law 2 and will be 
conclusive in a suit upon the judgment in British India. 3 Where the foreign decree 
sustains a claim which is founded on two grounds one of which involves a breach of 
British Indian law and the other does not and the latter is sufficient in itself to support 
the claim, the decree is not open to attack under cl. (f) of this section. Thus, where a 
person sues on the basis of a contract as well as under the principle embodied in S. G8 and 
obtains a decree in his favour, the fact that the claim on the contract is not sustainable 
under British Indian law' owing to the minority of the persons who are alleged to have 
entered into the contract, does not affect the validity of the decree in so far as it is based 
on the other ground and is not open to impeachment under clause (f) of this section. 4 


10. (1862) 2 B. &, S. 11 (11), Scott v. Pilkington. 
(•16) 3 AIR 1916 Lah 330 (332). 

(•18) 5 AIR 1918 Mad 274 (275, 276):41 Mad 205. 

11. (’41) 28 AIR 1941 Pntl09(114):20 Pat 144 (DR). 

Note 16 

1. (’99) 26 Cal 891 (913). 

(1890) 25 Q B D 310 (315), Vadala v. Lawes. 

(*34) 21 AIR 1934 Bom 390 (393). (Foreign judg¬ 
ment can be impeached for fraud.) 

(■91) 15 Bom 216 (221). 

C71)8 Bom HCROC200 (208) (DB). 

(■71) 15 Suth W R 500 (500) (DB). 

(’65) 4 Suth W R 107 (108) (DB). 

(’22) 9 AIR 1922 Lah 175 (176) (DB). 

(’99) 1899 Pun Re No. 2. 

(’88) 1888 Pun Re No. 191. 

(’84) 7 Mad 164 (166) (DB). , ,, t . 

(1880) 5 App Cas 685 (697), Wallingford v. Mutual 

Society. 

2 8m L C, 9 Edn., 822, Duohess of Kingston s Case, 
f (1883) 10 QBD 295 (303), Abouloff v. Open- 
beimer & Co. 

2. f (’90) 17 Cal 769 (784) (FB). 


3. (1861) 30 LJQB 163 (168), Castrique v. 
Behorena. 

(1880) 6 App Cas 685 (697), Willingford v. Mutual 
Society. (Mere allegation of fraud, in general term 
insufficient.) 

[See (’41) 28 AIR 1941 Pat 109 (111):20 Pat 144 
(DB). (More fact that plaintiff misdescribed him¬ 
self in the plaint as a firm and got a decree 
would not go to show that the decree was obtained 
by fraud.)] 

4. (’41) 28 AIR 1941 Mad 387 (389). 

5. (’42) 29 AIR 1942 Bom 199 (202) : ILR (1942) 

Bom 688. . 

6 . 91 Hun 43, Nevitt v. First National Bank. 

Note 17 

I. (1880) 14 Cb I) 351 ( 371 ),Bouaillon v BousiHod. 
(’09) 33 Bom 479 (482) : 2 Ind Can 530 (531) (DB). 
(But the same rule may not apply to domestic 

2i U (’24 )'°11 AIR 1924 All 161(162): 46 All 119 (DB). 
(’16) 3 AIR 1916 Low Bur 67 (68). 

3. (’08) 2 Sind L R 51 (52). 

4 (’41) 28 AIR 1941 Mad 387 (389). 
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18. Effect of foreign judgment. — According to private international law a 
foreign judgment only creates a new obligation to pay but does not extinguish the 
original cause of action for the debt. A foreign judgment involves no merger of the 
original cause of action. On obtaining a foreign judgment the creditor has two remedies 
open to him, namely — 

(1) of bringing an action in a domestic tribunal on the foreign judgment which 

he has recovered, or 

( 2 ) of bringing in a domestic tribunal a suit upon the original cause of action. 
The mere fact that by reason of a notification issued under section 44 of the Code the 
plaintiff has the right to enforce the foreign judgment by an application for execution 
does not alter the legal character of the foreign judgment. In law it would still be 
regarded as only creating an independent obligation on the judgment-debtor to pay the 
sum adjudged without involving a merger of the 'original cause of action. 1 Hence, a 
plaintiff, who has obtained a judgment in a foreign Court against some of the joint 
promisors on a promissory note, can successfully maintain a suit in a British Indian 
Court against the rest of the joint promisors on the same cause of action. 2 

A foreign judgment has no force or authority as such in British India, but may 
give a cause of action for a suit to obtain the same relief in British India. It is only in 
such proceedings that the question of effect of the foreign judgment properly arises. 8 It 
has been seen that a foreign judgment is conclusive if passed by a competent Court 4 
except in the cases mentioned in els. (a) to (f) of S. 13. This will be so even though the 
judgment is subject to appeal and an appeal is actually pending in the foreign country 
where it was given. Even a stay of execution does not affect the finality of the foreign 
judgment which, nevertheless, can be sued on. 6 

Where the foreign Court did not decide the issue raised , the British Indian 
Court is not barred from deciding that issue. 6 Nor is every issue decided by the foreign 
Court binding though the relief granted or refused is binding. 7 

There is a distinction between a case in which a defendant relies on a foreign 
judgment as a bar to suit and a case in which the plaintiff seeks to enforce a foreign 
judgment. In the former case, the fair presumption is that the defendant submitted to 
the jurisdiction of the Court in the foreign country. 8 

In a suit upon a foreign judgment the plaintiff cannot recover anything more 
than what appears on the face of the judgment. 9 lie cannot, for instance, claim interest 
when the foreign judgment is silent about it. 10 

Even where there is no question of the binding character of a foreign judgment, 
when the issue is as to what is the customary law in a foreign State, a judgment pro¬ 
nounced by the highest tribunal of that State would be valuable evidence of such law. 11 


Note 18 

1. ('41) 28 AIR 1041 Cal 64 (65) : 1LR (1941) 1 
Cal 171 (DB). 

2. (’41) 28 AIR 1941 Cal 64 (67, 68):ILR (1941) 1 
Cal 171 (DB). 

3. t (’16) 3 AIR 1916 P C 136 (138) (PC). 

C74) 1874 Pun Re No. 4, 

(’88) 1888 Pun Re No. 191. 

4 . (’28) 15 AIR 1928 P C 83 (85) (PC). 

(1900) 23 Mad 458 (473) (DB). (An adjudication of 
insolvency in Frenoh territory bars a subsequent 
suit for a debt everywhere.) 

5. (’27) 14 AIR 1927 Lab 200 (207) : 8 Bab 54 
(DB). 


6 . (*21) 8 AIR 1921 Lab 20 (23, 24) : 2 Lab 207 
(DB). 

7. (’28) 15 AIR 1928 Mad 327 (336) : 51 Mad 720 
(DB). 

8 . (’99) 26 Cal 931 (935). 

9. ('41) 28 AIR 1941 Pat 109 (115) : 20 Pat 144 
(DB). (Where a foreign judgment is made the sole 
foundation of a 6uit, the relief asked for in the 
suit must be such as is awarded by the foreign 
judgment.) 

(’01) 28 Cal 641 (648) (DB). 

10. (’01) 28 Cal 641 (648) (DB). 

11. (*42) 29 AIR 1942 Bom 185 (189): ILR (1942) 
Bom 467 (DB). 
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19. Enforcement of foreign judgments in British India. — A foreign 

judgment which is conclusive under s. 13 can be enforced in British India in the following 
ways — ‘ : • 

(1) by instituting a suit on such foreign judgment, or, :r 

( 2 ) in cases of judgments of the Courts of Native States notified under S. 44, 

by execution of the decrees of the foreign Court as if they had been passed 
by the Courts of British India. 1 

There was a conflict of opinion at one time whether a judgment of a Court of a 
Native State in India could be enforced by a suit on the judgment. The High Court of 
Madras held that it could. 2 The Bombay High Court held that it could not, on the 
ground that judicial inquiries in Native States were not conducted with intelligence or 
integrity. 3 In order to remove this conflict, Act VII of 1888 added a clause to S. 14 of 
the Code of 1&32 to the effect that a suit could be brought on such judgment but that the 
British Indian Court was not precluded from an enquiry into the merits of the case in 
which the judgment was passed. 4 This clause has now been omitted and the reason was 
stated by the Special Committee as follows : 

“It appears to the committee that it is not possible to maintain this distinction in the cose 
of all Asiatic Courts. The Courts in Japan, for instance, arc entitled to be treated on the same 
footing as European Courts.” 5 

There is, therefore, now no distinction between the judgments of the Courts of 
Native States and other foreign judgments. A suit can be brought on such judgments, 
and in such a suit as a general rule the Court cannot institute an enquiry into the merits 
of the original claim or the propriety of the decision.' 

20. Execution proceedings. — Sec Section 41. 

21. Foreign judgment on a decree of British Indian Court—Effect of. 
— The existence of a foreign judgment on a decree of a British Indian Court is no bar 
to the execution of tho British Indian decree iu the British Indian Court. A judgmen 
of a British Indian Court does not entitle the decree-holder to restrain the judgment- 
debtor from proceeding in a foreign Court." 


22. Suit on foreign judgments. — Sec also Note 10. 

A suit upon a foreign judgment cannot bo brought against persons °‘ her 
those against whom the foreign judgment was passed. Thu:?, where a o ams ___ 

- . — — ... — ■ - 1 ■ ' ‘ — _ a « W « A H /""I1 1 1 ( ^ 1 A1 I 


Note 19 

1. f (’15)2 AIR 1015 Mini 18G(488):39Mad 24 (FB). 

2. (’07) 20 Ma i 112 (11 1) (DB). 

C92) 15 Mad 82 (83) (DB)- 

(’SI) 7 Mad 164 (100) (Dll). 

3. ( 81)8 Bom 593 1505). 

(’81) 0 Bom 202 ( 206 ). 

(But sec (1900) 24 Bom »6 (88. 89).] 

4. (’08) 21 All 17 (19). 

t ’02) 1892 Pun lie No. 102. 

5 See Notes on Clauses. 

fi (’67) 8 Sul 1 1 W It 32 (33) (DB). 

■ 34 ) 21 AIR 1034 Horn 300 (392). 

.•78) 3 Bom 103 (190) (DB). 

(’ 71 ) 15 Sulli W K 500 (500) (DB). 

(-16) 3 AIR 1916 T/fth 330 (332). 

(’88) 1888 Pun Re No. 101. 

(•37) 24 AIR 1937 Mud 97 (98). 

(•84) 7 Mud 164 (166) (DB). 

(’95) 22 Oal 222 (237) : 21 Ind App 171 : 1894 
Pun Re No. 112 (PC). 


[Sec (’38) 25 AIR 1938 Cal 511 (516) : G3 Cal 
1033. (No suit can be brought on a judgment by 
u Court without jurisdiction.)] 

7 t (’24)11 AIR 1924 All 161(162):46 All 119{DB). 
f (1865) 4 Sutta W R 107 (108) (DB). 

( 34) 21 AIR 1934 Bom 390 (392). 
f (’81) 6 Bom 292 (296) (D13). 

( 23) 10 AIR 1923 Mud72(73,74):45 Mad lOll(I)B). 
(’18) 5 AIR 1918 Mad 949 (954) (DB). (See discus¬ 
sion as to right of foreign Court to decide about 

right or title to property not within its jurisdiction.) 

(’35) 22 AIR 1935 Rang 284 (291) (DB). 

(1881) 6 QBD 288 (289), Henderson v. lienuerson. 
(1861) 6 II & N 301 (307, 308 ),-Decosse Br.ssae v, 

fseca!Z\l(m) 6 Q B 199 (154), Godard v. Gray. 
(1850) 9 CD 661, Bank of Australasia v. Haiding.J 

Note 21 ; -. 

1. f (’81) 7 Cal 82 (83. 84) (DB). , 

2. See (’16) 3 AIR 1916 P C 136 (138) (PC). 
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against B and C in Ceylon, he cannot sue B, C, D and E in a British Indian Court on 
the foreign judgment on the ground that D and E were partners of B and C. 1 Nor^can a 
suit be brought on a foreign judgment unless it is for an ascertained sum of money. 2 

A suit on a foreign judgment is not a small cause suit and does not lie in a Small 
Cause Court. 3 

23. Limitation. _See the Authors’ Commentaries on the Limitation Act, 2nd (1942) Edn., 

Article 117 and Notes thereon. 


PLACE OF SUING 


Court in which suits IS. IS. 15.] Every suit shall be instituted in the 

to be instituted. Court of the lowest grade competent to try it. 

[1877, Ss. 15 and 25; 1859, S. 6, Para. l.| 

Synopsis 


1. Scope and object of the section. 

2. “Suit.” See S. 11, Note 21. 

3. “Shall be instituted.” 

4. “Court of the lowest grade.” 1 

5. ‘‘Competent to try it”—General. 

6. Valuation in plaint determines jurisdic¬ 

tion. See Note 4 on Section 6. 

7. Cases in which satisfactory valuation is , 

not possible. 

8. Effect of improper valuation. 

9. Valuation for jurisdiction is different from I 

valuation for court-fees. 

10. Mode of valuation. 

11. Redemption and mortgage suits. 

12. Pre-emption suits. 

13. Partition suits. 

14. Suit for accounts and administration. 

15. Suit for mesne profits. See under Note (5. 

16. Declaratory and injunction suits. 

16a.Suit pertaining to maintenance. 


17. Suit to set aside adoption. See Note 7. 

18. Suit for removal of karnavan. See Note 7. 

19. Suit for cancellation and setting aside of 
documents. See Note 7. 

20. Suit to enforce registration of documents. 
See Note 7. 

21. Suit to remove trustees. See Note 7. 

22. Suit between landlord and tenant. 

23. Execution and claim cases. Sec Order 21, 
Rule 63. 

24. Suit for restitution of conjugal rights. 
See Note 7. 

24a.Suit for dissolution of Mahomedan 
marriage. 

25. Miscellaneous suits. 

26. Mode of valuation for appellate jurisdic¬ 
tion. See Note Id on S. 9G. 

27. Suits embracing two or more subjects. 

28. Objection to jurisdiction. See S. 21. 

29. Waiver of objection to jurisdiction. Sec 

Note .5 on Section 


NOTE to the Synopsis. See the Notes 

Competence of Court to pass a decree for an amount 
exceeding its pecuniary limits. See S. 6. 

Effect of instituting a suit in a Court of lower grade 
when it ought to have been instituted in a 
Court of higher grade and lice versa. See 
Note 3. 

Inferior Court can declare decree of a superior Court 
a nullity. See Note it. 

Note 22 

I f (’83) (i Mad 273 (276) (1)13). '.(A obtained a 
decree against li and C in Ceylon, and having ob¬ 
tained part satisfaction by Fide of. property in 
Ceylon, brought a suit for balance upon the foreign 
judgment in British India against 0, I), K, F 
and G alleging that all were members in one firm 


indicated for the following topics : 

Place of suing. See Note 1. 

Value of claim proved does not affect jurisdiction 
nor defendant's plea. See S. 6. 

When once suit is instituted Court cannot transfer 
it on finding that plaintiff is entitled only to a 
part of a claim cognisable by a lower Court. 
See Note 3. 

— Held that the suit would not lie ngainst U, J£ 
F and G , upon the foreign judgment.) 

2. f (’9-3) 22 Mad 382 (383) (BB). 

3. + 1 ' 88 ) 1888 Pun Re No. 97. 

\ (’83) 6 Mad 101 (192) {1)13) 

See also Art. -26 of Hch. II of the : Provincial Small 
Cause Courts Act (IX of 1887.) 
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1. Scope and object of the section. — This and the following sections up 
to section 20 regulate the forum for the institution of suits in British India. 1 The rule 
requiring every suit to be instituted in the Court of the lowest grade is only a rule of 
procedure and not of jurisdiction. Thus, the District Judge and the Subordinate Judge 
have jurisdiction over all original suits cognisable by the Civil Court subject, in its 
exercise, to a certain procedure , namely, that the suits be instituted in the Court of the 
loxocst grade competent to try them. 2 “The object of the Legislature,” said Petheram, C. J., 
“is that the Court of the higher grade shall not be overcrowded with suits.” 3 

It has been held that this section does not apply to the High Court in the 
exercise of its original civil jurisdiction. 4 

2. “ Suit.” — See Section 11, Note 21. 


3. “ Shall be instituted.” — As has already been seen in Note 1 above, this 
section merely lays down a rule of procedure. It does not deprive any Court of the 
jurisdiction which it may otherwise possess under the Acts constituting them. 1 Hence, 
the institution in a Court of a higher grade, of a suit, which ought to have been instituted 
in a Court of lower grade, is only an irregularity in procedure covered by S. 99 of the 
Civil Procedure Code, and does not affect the jurisdiction of the Court. 2 The contrary 
view taken in the undermentioned cases 3 cannot be accepted as correct. In Nidhi Lai 
v. Mazliar Hussain , 4 Petheram, C. J., said : 


“ The word ‘shall’ is, in my opinion, imperative on the suitor. The word is used for the purpose 
of protecting the Courts. The suitor shall be obliged to bring his suit in the Court of the lowest grade 
competent to try it. The object of the Legislature is that the Court of the higher grade shall not be 

overcrowded with suits.The proviso is for the benefit of the Court of the higher grade and it is 

not bound to take advantage of it. If it does not wish to try the suit it may refuse to entertain it. 
If it wishes to retain the suit in its Court it may do so: it is not bound to refuse to entertain it." 


It is thus clear that where a suit which ought to have been instituted in a Court 
of lower grade is instituted in a Court of a higher grade, the latter cannot be said to 
have no jurisdiction to try the suit though as a matter of procedure the plaint ought to 


Section 15 — Note 1 

1 . (’28) 15 AIR 1928 Lah 297 (299) : 9 Lah 155 
(DB). (They regulate the venue within British 
India and apply only to those places where the 
Code is in force.) 

2. t (’85) 7 All 230 (234, 235, 240, 241) (FB). (Per 
Oldfield, J.) 

(’03) 30 Cal 453 (457) (FB). (This section controls 
S. 144, Ben. Ten. Act.) 

3. (’85) 7 All 230 (234) (FB). 

4. (’35) 22 AIR 1935 Rang 517 (520). 

Also see S. 120 Note 2. 

Note 3 

1 . (’90) 17 Cal 155 (159, 160) (DB). 
t’70) 24 Suth W R 337 (138) (DB) 
f(’85) 7 All 230 (234, 235) (FB). (Subordinate 

Judge trying a suit of Munsif.) 

(’04) 31 Cal 849 (853) (DB). 

(’98) 25 Cal 46 (48) (DB). (Sale of property by a 
Court attached by higher Court is not without 
jurisdiction.) 

(’76) 25 Suth W It 219 (220) (DB). 

(’74) 22 Suth W R 301 (302) (DB). 

(1900) 23 Mod 367 (371) (DB). (Case underGaojam 
& Vizag Agency Court Aot XXIV of 1839.) 

(’92) 15 Mad 241 (246) (DB). (District Court trying 


a case which should have been instituted before 
a Subordinate Judge.). 

(’91) 14 Mad 183 (185) (DB). 

(’82) 4 Mad 220 (226) (DB). 

(*15) 2 AIR 1915 Sind 3 (3) : 9 Sind L R 164. 

[See also (’06) 8 Bom L R 516 (521). 

(’10) 5 Ind Cas 691 (692) (Cal). (Subordinate Judge 
trying a Munsif’s case.) 

(’88) 1888 Pun Re No. 184.] 

2. ('27) 14 AIR 1927 Mad 568 (569). 

f (’03) 2 Low Bur Rul 192 (193, 194). (District 
Judge trying a case which should have been tried 
by a Township Court.) 
f (’85) 7 All 230 (242) (FB). 

(’90) 17 Cal 155 (159) (DB). . 

(’75) 24 Suth W R 137 (138) (DB). (The plaintiff 
should not be allowed more costs than if he had 
sued in the lower Court.) 

(’88) 1888 Pun Re No. 184. 

(’03) 2 Low Bur Rul 117 (120). 

Also see S. 99 Note 5. 

3. ('90) 13 Mad 25 (27) (DB). 

{:??, SI W' 10 Ind cas 980 (980,. 

®Ra„ g 278 (978,0 
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be returned for presentation to the proper Court. 5 6 

Where in such a case, the plaint is returned for presentation to the proper Court, 
the date of the institution of the suit is the date on which the plaint was originally 
presented in Court and not the date on which it was re-presented after the return. 0 

Where, however, a suit is instituted in a Court of a lower grade than the one 
which is competent to try it, the proceedings are null and void as being xuithout 
jurisdiction, 7 and it must be presumed that material prejudice has been caused to the 
party concerned. 8 The willingness of the plaintiff not to claim, out of the sum that 
might be realised by the sale of the suit property, anything in excess of the pecuniary 
jurisdiction of the Court cannot confer on the Court jurisdiction to try the suit. 9 

Where A, as a sole plaintiff, can only sue in the Court of the Subordinate Judge 
as being the Court of the lowest grade competent to try the suit, but B, his co-plaintiff, 
can, by virtue of Act XX of 18G3, sue only in the District Court, this section does not 
prevent A and B from together instituting the suit as co-plaintiffs in the District Court. 10 

Once the institution of the suit takes place according to the provisions of this 
section its operation is exhausted and the suit should not be transferred merely because 
it is subsequently found that the plaintiff is entitled only to a part of the claim which 
would have been cognisable by a lower Court. 11 


4. “Court of the lowest grade.” — 'Che following are the several grades of 
Courts in order, which have been established in British India : 

1. High Courts. — There are Chartered High Courts in Allahabad, Bombay, 
Calcutta, Lahore, Madras, Patna and Nagpur, a Judicial Commissioner’s Court in Peshawar 
and Chief Courts in Oudh and Sind. All these are “High Courts” for the purpose of the 
Code. See the General Clauses Act, x of 1897, s. 3 (24). 

2. District Courts . — Next below the High Court is the District Court which is 
the principal Civil Court of original jurisdiction in the district. It is also a Court of appeal 
from the decrees and orders of Subordinate Courts in certain cases. 1 

3. Courts of the Sxibordinate Judges (in the Bombay Presidency and the 
Central Provinces , Sxibordinate Jtidges of the First Class). — The jurisdiction of these 
Subordinate Judges extends to all original suits of any value." 

4. Coxirts of the District Munsifs (correspond to Courts of Subordinate 
Jxidges of the Second Class in the Boxnbay Presidency and the Central Provinces). 
— These have only a lixnited pecuniary jurisdiction, that of the Second Class Subordinate 


5. (’85) 7 All 230 (240, 241) (FB). 

(’28) 15 AIR 1928 Lab 484 (486) (L)B). (Nodiscr.-- 
tion is conferred on the suitor.) 

(’88) 12 Bom 169 (171) (DB). 

(’73) 10 Bom H C R 495 (496) (DB). (The fact of 
the Court of the lowest grade being closed does not 
authorise the institution of the suit in the Court 
of the next superior grade.) 

[See (’30) 122 Ind Cas 137 (188) (All). (It would 
be improper to return the plaint after the hear¬ 
ing of the whole case.)J 

6. (’41)28 AIR 1941 Mad 711 (712) (DB). 

7. (’41) 28 AIR 1941 Mad 711 (712)(DB). (Insuch 

a case, if the plaint is returned for presentation 

to the proper Court and re-presented to such Court, 

the dale of such re-presentation and not the date 
of its original presentation is the date of theinsft- 
tution of the suit.) 

t(’ll) 38 Cal 639 (60S): 12 Ind Cas 164 (476) (DB). 


(’83) 6 Mad 192 (196) (DB). (l'lea as to jurisdiction 
is not merely technical.) 

(’95) 19 Bom 46 (48) (DB). (But when thesuithas 
been instituted in the superior Court the inferior 
Court to which the suit is properly made over for 
trial has jurisdiction to try the suit.) 

(’89) 17 Cal 155 (160) (DB). 

8. (’33) 20 AIR 1933 Luh 8 (9'. 

9. (’87) 10 Mad 152 (154) (DB). 

10. (’99) 23 Mad 537 (540) (1»B). 

11. (’201 7 AIR 1920 Nag 17 (48). 

Note 4 

1. See the Civil Courts Acts : Bombay Act XIV 
of 1869; Madras Act III of 1873; Bengal N W 1’ 
and Assam Act XII of 1887; The Oudh Court Vet 
XIII of 1879 and IV of 1925: (Agra) Tenancs 
Act. Ill of 1926; Central Provinces Act XVI of 

1 ^on? an i j , ab A . Ct 4 XV * n of 1884 ; Burma Act VI 
of 1900; .llmnsi Act XVIII of 1807. 

2. See f<»ot-note 1. 
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Judge in Bombay and Central Provinces extending up to rs. 5,000; that of the District 
Munsif in Madras extending up to Rs. 3,000 and that of the Munsif in Bengal, North. 
Western Provinces and Assam extending up to rs. i,000. 3 


In each of the Presidency Towns of Bombay, Calcutta and Madras there is also 
a Small Cause Court with pecuniary jurisdiction up to Rs. 2,000. Clause 12 of the Letters 
Patent of these High Courts provides that the High Court has no jurisdiction over 
small cause suits the value of which is less than Rs. 100. 4 In suits of a small cause 
nature where the value of the subject-matter exceeds Rs. 100 but does not exceed rs. 2000, 
both the High Court and the Small Cause Court have jurisdiction to try the suits, but as 
a matter of procedure they should be instituted only in the Small Cause Court as being 

the Court of the lowest grade. 6 

The words "Court of the lowest grade" refer only to Courts to which the Civil 
Procedure Code applies. The Code does not apply to Village Munsif’s Courts in Madras 
Presidency and a small cause suit therefore which is cognisable both by the Small Cause 
Court as well as by the Court of the Village Munsif need not be necessarily filed in the 
latter Court as being the Court of the ‘ lowest grade. 0 


5 “Competent to try it” — General. — As has been observed already in 
s. 9, the 'jurisdiction of a Court to try a suit is of three kinds, viz., jurisdiction with 
reference to the nature of the suit, pecuniary jurisdiction and territorial jurisdiction. Thus, 
the exemption of certain suits from the cognisance of Small Cause Courts relates to the 
jurisdiction of Courts with regard to the nature of the suit. 2 The prohibition of 
Small Cause Courts from entertaining suits of which the value exceeds Rs. 2000 is an 
example of pecuniary jurisdiction. And the rule that a Court shall not try a suit for 
immovable property situated beyond certain local limits prescribed as the limits of ite 

jurisdiction is an example of territorial jut isdiction. 

Where the Court has jurisdiction to try a suit, it has jurisdiction to decide every 
.mestion arising in the suit and its decree, though it may be wrong, is binding on the 

parties until it is reversed in some manner provided by law. Similar y, w er< T .. 

ITS out the jurisdiction of the Court in general terms and does - ^lan t 

remedies or processes whereby that jurisdiction may be exercised, then tbegra.i^ ^ 
jurisdiction includes by implication the authority to issue such *ri _ 

c Codc , S. 5 of the Succession Certi- 
‘licftte Act; so also under the Tenancy Acts of the 
various provinces certain classes of suits are exclu¬ 
sively triable by Revenue Courts 
See also the folloicxng cases ^old*ng that the 
particular suits in question must be brought in 
the District Court: /Quit 

(’87) <J All 101 (202) : 13 Ind App 13* (PC). (Suit 

for infringement of patent.) residency 

(•79) 3 Bom 146 (147). (In Bombay I residency 

suits against a municipality.) •_/ r ; n irment of 

(•HI) (j Cal 499 (503). (Suit for infringement 
(*89) ^12*Mud 168 (189). (A suit to dismiss a zamin- 

fsee (’88) 12 Bom 358 (3G3).j 
3 + (’04) 26 All 522 (525). 

{% 8 4°l : " I- APP «« 

(PC). 


3. See foot-note 1. 

4. (1862) 1 Hyde 272. 

5. Sec (’10) 31 Bom 13(54). 

6. ( 90) 13 Mad 145 (146) (DB). 

(’69) 5 Mad II C It 45 (47) (FB). 

[See alee, (M0) 27 Mlt 1910 Mad-lto (490) ILlt 
(1910) Mad 684. (Suit triable both b> A > 
Court and District Munsif-S- 15 does not apply 

10 such suit.)) 

Note 5 

I. C9 I) 16 All 183 (184) (DB). / , V 

\ (’83) 9 Cal 439 (44 1) : 9 Ind A l , I , l9 J J C) wi ( b 
fourth kind of jurisdiction is 

reference to person, e g., jurisdiction of Courts ovt 

2 f °See Sch.'ToVthe Provincial Small Cause Courts 
\ct and S. 10 of .ho Presidency Small Cause 
Courts Act. For similar provisions restricting the 
jurisdiction of the Court with reference to the 
subject- mutter of suits, reference may be made to 


1 


PLACE OF SUING 


[S 15 N 6) 808 


necessary to enforce it. 4 5 But where a suit is instituted in a Court having no jurisdiction to 
try it, the defect is a fatal one 6 and cannot be cured by its subsequent transfer to a Court 
having jurisdiction. 6 Once jurisdiction is acquired by a Court over a suit, it continues in all 
matters in the suit that are brought within its cognisance by the Civil Procedure Code. 7 

An inferior Court has jurisdiction to set aside the decree of a superior Court 
obtained by fraud provided it is otherwise competent to try the suit. 8 9 

No matter is deemed to be beyond the jurisdiction of a superior Court of Record 
(like a Chartered High Court) unless it is expressly shown to be so, and an objection to 
the jurisdiction of a superior Court of general jurisdiction must show what other Court 
has jurisdiction so as to make it clear that the exercise by the superior Court of its general 
jurisdiction is unnecessary. 0 

When a superior Court of general jurisdiction (like a Chartered High Court) has 
had territorial jurisdiction conferred upon it, the jurisdiction cannot be taken away except 
by express words or necessary implication. 10 

6. Valuation in plaint determines jurisdiction — See Note 4 on Section 6. 

7. Cases in which satisfactory valuation is not possible. — There are 
many suits which are not capable of satisfactory valuation for purposes of jurisdiction, 
such as suits for the restitution of conjugal rights and suits for the removal of a trustee. 
Under S. 9 of the Suits Valuation Act the High Court ha3 power to make rules providing 
that any such suits may be valued in a specified manner. In the absence of any such 
rules framed by the High Courts, a conflict of view has arisen as to the right method of 
valuation of such suits. The Allahabad, 1 Bombay 2 and Calcutta 3 High Courts have held 
that, in such cases, the plaintiff’s valuation should be accepted as determining jurisdiction. 
According to the Madras High Court 4 the principle to be adopted is that where the 
subject-matter is wholly unrelated to anything which can be readily stated in deflnite 
money terms, the plaintiff’s own valuation must be accepted, but that where the subject- 
matter is so related to things which have a real money value and which loill be affected 
by the relief claimed, the market value of the property affected will determine 
jurisdiction. 


4. ('40) 27 AIR 1940 Rang 84 (89) : 1910 Rang 
li R 32-3 (8B). (High Court has power to issue 
writ of certiorari.) 

5. (’35) 22 AIR 1935 Pesh 174 (175). 

6. (’87) 9 All 191 (202) : 13 Ind App 134 (PC). 
(’82) 1 All 17 h (480) (DB). (But S. 21 of the Code 

is a qualification to this rule. See notes thereon.) 

Also see S. 24, Note 12. 

7. (’80) 10 Bom 200 (202) (DB). 

8. (’19) 0 AIR 1919 Sind 53 (54) : 13 Sind L R 
144. (Such a suit will lie to set aside a decree on 
award.) 

+ (’18) 5 AIR 1918 Mad 711 (712) : 41 Mad 213 
(DB). 

(’05) 11 Cal W N 579 (581) (DB). (It can set it 
aside ns a nullity.) 

(’19) 0 AIR 1919 Mad 223 (224) (DB). 

9. (’40) 27 AIR 1940 Rang 84 (89) : 1940 Rang 
L It 325 (SB). (Rangoon High Court has power to 
issue writ of certiorari.) 

10. (’40) 27 AIR 1940 Rang 84 (90) : 1940 Rang 
L R 325 (SB). 


Note 7 

1. ('93) 15 All 378 (379) (DB). (Adoption.) 
t ('06) 28 All 545 (551) (FB). (Restitution of con¬ 
jugal rights.) 

2 (’95) 1695 Bom P .1 228 (228). (Adoption.) 

('ll) 35 Bom 264 (265) (DB). (Do). 

3. (’10) 37 Cal 860 (862) (DB). (To set aside adop¬ 
tion.) 

+ (’07) 34 Cal 352 (356) (DB). (Restitution of con¬ 
jugal rights — Dessenting from the obiter dictum in 
31 Cal 849 and distinguishing 13 Cal 232.) 

(But see (’91) 18 Cal 378 (381) (DB). (Appeal to 
Privy Council.) 

(’87) 14 Cal 351 (352) (DB). (Appeal to High 
Court.)] 

4. f (’27) 14 AIR 1927 Mad 563 (565) : 50 Mad 
640 (DB). 

[See (*35) 22 AIR 1935 Mad 874 (875). (Suit for 
declaration that a will is not valid — A valuation 
grossly in excess of the value of the property 
covered by the will and whioh was not a bona 
Jide valuation not accepted though the suit pro¬ 
perties being properties set apart for charitable 
purposes —Market value is not the correct basis.)] 
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Illustrations ,. 

1. A sues for the restitution of conjugal rights. According to all the High Courts the plaintiff’s 
valuation will determine the jurisdiction. 5 

2. A sues for a declaration of the validity of an adoption or to set aside an adoption. According 
to the Allahabad, Bombay and Calcutta High Courts the plaintiff's valuation will determine 
jurisdiction. 6 According to the Madras High Court the relief claimed affects properties which the 
person adopted will be entitled to and therefore the market value of the properties will determine 
jurisdiction. 7 

3. A sues for the removal of karnavan of a Malabar tar wad or of a trustee. According to the 
Madras High Court the value of the suit for purposes of jurisdiction must be guided by the value of 
the tarwad or trust property. 8 9 In Madras, rules have now been framed under S. 9 of the Suits 
Valuation Act, 1887, for the valuation of suits for removal of karnavans. See the Notification referred 
to below. 0 

4. A sues to set aside a document or to compel the registration of a document. The reliefs claimed 
arc not incapable of valuation and therefore the value of the interest affected by the document is the 
value for purposes of jurisdiction. 10 


8. Effect of improper valuation. — Although it is the plaintiff's valuation 
that determines the forum of a suit, where the value can be correctly ascertained the 
plaintiff is not at liberty to place an arbitrary value on his suit or to misrepresent its 
real value so as to have it tried by a Court different from that intended by the 
Legislature. 1 If it appears to the Court that the allegation in the plaint is falsely made 
for the purpose of avoiding the jurisdiction of the proper Court, the Court may require 
the plaintiff to prove that the valuation is proper. 2 Where however a decree is passed in 


5. t COG) 28 All 545 (551) (FB). 

(’86) 13 Cnl 232 (236) (DB). 

(’09) 34 Bom 236 (237) : 4 Ind Cas 836 (836) (DB). 
(•07) 34 Cal 352 (35G) (DB). 

See also the cascscitedin foot-notes (2) and(4)above 
which bear out the principle involved. 

Also see S. 96 Note 18. 

6. (‘93) 15 All 378 (379) (DB). 

(’95) 1895 Bom P J 228 (228). 

(TO) 37 Cal 860 (862) (DB). 

7. t (’27) 14 AIR 1927 Mad 563 (565) : 50 Mad 
646 (DB). 

[See also (’24) 11 AI It 1924 Mad 84 (85). 

(’83) 6 Mad 192 (196).] 

8. (TO) 8 Ind Cas 545 (545) (DB) (Mad). 

(’85) 8 Mad 516 (518) (DB). 

r«8) 11 Mad 266 (207, 268) (DB). (But if the 
value put by the parties is bona fide it may be 
accepted.) 

(But see (’91) 14 Mad 78 (79).j 

9. Notification of 26-2-1903, Fort St. George 
Gazette of 3-3-1903, Part IT. page 368, It. 1. (Suit 
for removal of karnavan, etc., should be valued at 
<mo third of the amount at which the same would 
be valued under the Court-fees Act if the suit were 
one brought by a stranger for the recovery of the 
whole property possessed by the Tarwad or Illoms 
to which the suit relates.) 

10. + (’08) 31 Mad 89 (93) (FB). (Suit to enforce 

registration.) 

(•90) 13 Mud 50 (59) (DB). (Do.) 
f(’24) 11 AIK 1924 Mad 84 (84, 85). (Suit to set 
aside award.) 

(’92) 15 Mad 291 (295) (DB). (To set aside an in- 
Btrumcnt.) 


Note 8 

1. f (’32) 19 AIR 1932 All 413 (414) (DB). (Suit for 
dissolution of partnership—Assets over-valued.) 

t (’03) 6 Oudh Cas 255 (260). (Pre-emption suit.) 

( 84) 8 Bom 31 (33, 34) (DB). 

(T3) 21 Ind Cas 771 (772) (DB) (Cal). 

(T2) 40 Cal 245 (249) : 17 Ind Cas 162 (163) (DB). 

(Suit for partition.) 

(TO) 11 Cal W N 705 (711) (DB). 

(’06)3CalL Jour 143(154) (DB). (PerMukerjee, J.) 
(’90) 17 Cal 680 (683) (DB). 

(’85) 8 Mad 384 (388). (Suit for payment of annual 
emoluments ) 

f See also (’07) 31 Bom 73 (78). 

(’76) 25 Suth W K 76 (76). (Plaintiff may be 
punished by saddling him with costs, but suit 
should not bo dismissed.) 

(’73) 19 Suth W R 20 (22). 

(’72) 17 Suth W R 243 (243). 

(’14) 1 AIR 1914 Lah 214 (216) : 1913 Pun Re 
No. Ill (FB). 

(’25) 12 AIR 1925 Rang 278 (278).] , , 

( But see (T3) 18 Ind Cas 363 (363) (FB) (Mad).] 

2. (’01) 24 Mad 158 (159). 

(’24) 11 AIR 1924 All 652 (656) : 46 All 553. 
(Plaintiff may be asked to deliver particulars of his 
valuation.) 

(’97) 24 Cal 661 (667). (The plaint should be return¬ 
ed to proper Court.) 

(’70) 13 Suth W R 326 (327). (If a question of pro- 
per valuation ia raised the Court must aeoiae it.) 
t (T5) 2 AIR 1915 Mad 444 (445). 
tSce (’82) 8 Cal 975 (977). (The question of valua¬ 
tion ought to be the preliminary question which a 
Court should decide.)] 
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the suit, tlie Appellate Court has no power to entertain any objection to the jurisdiction 
of the trial Court on the ground of overvaluation or undervaluation, unless the objection 
was taken in the trial Court at or before the framing of the issues or unless the Appellate 
Court is satisfied that, on account of the overvaluation or undervaluation, the decision of 
the suit on the merits has been prejudiced. (See S. 21 Note l and S. 90 Note 0.) The mere 
change in the forum consequent on the overvaluation or undervaluation of a suit will 
not be considered as affecting the disposal of the suit on the merits. 3 But it has been 
held by the Calcutta High Court that where, owing to the undervaluation of a suit, tho 
appeal from the decree is heard and decided by a District Court instead of by the High 
Court, tho decree passed by the District Court is a nullity. 4 

9. Valuation for jurisdiction is different from valuation for court- 
fees. — The special rules applicable to valuation for court-fees are not to be taken as 
necessarily a guide in determining the value of the subject-matter of a suit for purposes 
of jurisdiction. 1 Where a suit is brought for a bare declaration of title to property, a 
fixed court-fee of Rs. 10 is payable under the Court-fees Act, scln ir. Art. 17, on the plaint. 
But the value of the suit for purposes of jurisdiction will be the real value of the 
property and not the amount for which Rs. 10 would be an ad valorem fee under the 
Court-fees Act. 2 The Suits Valuation Act and the Court-fees Act are purely fiscal 
enactments and they have no bearing on the question as to which is the proper Court for 
the institution of the suit, having regard to the property involved in the suit. 3 

10. Mode of valuation. — The mode of valuation of suits for purposes of juris¬ 
diction is laid down in the Suits Valuation Act, 1887. Generally the amount of the claim 
or the actual value of the property claimed determines jurisdiction, 1 except in certain 
cases mentioned in the Suits Valuation Act. Among these, special mention may be made 
of the suits referred to in s. 8 of the Suits Valuation Act. In such cases, the values for 
purposes of jurisdiction as well as of court-fees will be the same. 2 

11 - Redemption and mortgage suits. — A suit for the recovery of money 
due on a mortgage is a suit for money and the value of such a suit for the purpose of 
court-fees is tho amount claimed as due, under s. 7 (i) of the Court-fees Act, 1 S 70 . Tho 
same will determine tho value for purposes .of jurisdiction under s. s of the Suits 
Valuation Act, 1887. 1 

In suits for redemption and for foreclosure, the mode of valuation for jurisdiction 
is not prescribed by statute, as S. 8 of the Suits Valuation Act, 1S87, expressly excepts 
such suits from its operation. There has consequently been a difference of opinion on tho 


3. t (T8) AIR 1918 Mad 590 (591) (DB). 

(’97) 21 Cal 081 (6G4) (D15). 

CIO) 20 Mad L Jour 726 (728). 

4. (’ll) 38 Cal 639 (GG8) : 12 Ind Cas 161 (476 
477) (Dli). 

[Sec also (’80) 5 Cal 188 (19l).j 

Note 9 

1. C IO) 27 AIR 1940 Cal 375 (375) (Dli). 

(‘87) 11 lioiu 591 (595) (D15). (Per Birdwood, J.) 

+ (’80) 4 Bom 515 (527) (FB). 

t (’07) 31 Bom 73 (77) (DB). (But see Section 8, 
Suits Valuation Act, VII of 1887). 

(’77) 1 Bom 543 (547) (DB). 

(’77) 1 Bom 538 (541) (DB). 

(’82) 8 Cal 757 (759). 

(’80) 5 Cal 489 (492, 493) (DB). 


('70) 25 Suth W It 39 (39) (DB). 

+ (’73) 20 Suth W It 33 (35) (DB). 

(’72) 18 Suth W R 109 (110) (DB). 

(’83) G Mad H C It 151 (162) (FB). 

(1900) 1 Low Bur Itul 96 (97). 

2. (’18) 5 Allt 1918 P C 188 (191) ; 43 Bom 507 • 
46 Ind App 24 (PC). 

3. I (’32) 19 AIR 1932 All 4 13 (414) (DB). 

Note 10 

1. See (’GG) 3 Mad II C It 170 (172). 

2. ( 21) 8 AIR 1921 Cal 81 (8-5). 

Note 11 


1. (’94) 18 Bom 696 (693). (Including the interest 
(’SO) 2 All 698 (704) (DB). (Value of the proper! 
is immaterial.) 


1C PC. 20. 
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point. The Madras and Allahabad High Courts have held that it is the principal amount 
, of the mortgage that will determine the jurisdiction, 2 while the Bombay, 3 Calcutta 4 and 
Lahore 6 High Courts and the Judicial Commissioner’s Court of Nagpur 0 hold that the 
amount due on the mortgage will determine jurisdiction. 

12. Pre-emption suits. — The valuation for jurisdiction of this class of suits 
also has not been provided by the Suits Valuation Act, 1887, S. 8. But under S. 3 of 
that Act, however, the Provincial Government may make rules for valuing such suits, 
ltules have been framed in the Punjab. 1 Where the property sold is a revenue-paying land, 
the value of the suit is thirty times the jama 2 and where it is a house, then the market- 
value thereof, as given by the i:>laintiff. 3 In Bengal, under the Bengal Civil Courts Act 
(vi of 1871) the value of the subject-matter of pre-emption determines the jurisdiction. 4 
In Madras under s. 14 of the Madras Civil Courts Act, 1873, the value is that fixed under 
S. 7 (v) of the Court-fees Act for a suit for possession of the land sought to be pre-empted.” 
It has been held in Oudh that the value of the property as stated in the plaint determines 
the jurisdiction. 6 


13. Partition suits. — Where a suit is brought for partition and separate 
possession of the plaintiff’s share, the plaintiff being out of possession, it should be 
valued for purposes of jurisdiction 021 the share claimed by the jffaintiff. 1 Where the 
suit is merely to enforce a right to share in a joint family property, the plaintiff can 
value it as he pleases, for the purposes of jurisdiction and court-fees under S. 8 of the 
Suits Valuation Act read with S. 7 (iv) (b) of the Court-fees Act.- If the suit is by a 
plaintiff tenant-in-comraon in joint possession of the properties for partition of his 
share, the value of the suit for purposes of jurisdiction will be the value of the entire 
property and not merely the share of the plaintiff. 3 ___ 


2. (’09) 31 All 44 (15) <DB). (Not the value of the 
property.) 

(’83) 5 All 332 (333) (DB). (Do.) 
f (’86) 8 All 438 (442, 443) (FB). (Redemption of 
share — Share of principal money determines 
jurisdiction.) 

(’81) 3 All 822 (S24) (DB). (Further incumbrance 
on the property with a bond is not to bo con¬ 
sidered.) 

(’80) 2 All 778 (780) (DB). 

(’79) 1 All 620(622) (DB). (When the que=tion is 
whether the property and the right to redeem 
belongs to the plaintiff the question of jurisdiction 
depends on the value of the property.) 

(•16) 3 AIR 1916 Mad 631 (631) : 39 Mad 447. 
(’82) 5 Mad 287 h (289>i). 

3. (’87) 11 Bom 591 (594) (DB). 

(•90) 14 Bom 19 (23) (DB). 

4. (’24) 11 AIR 1924 Cal 783(785):51 Cal73<(DB). 

5. (’26)13 AIR 1926 Lah 376(378): 7 Lab 570(FB). 
fi Cl 3) 9 Na r ' LR 161 (163): 21 Ind Cas918 (919). 

(NOTE.— In (1900) 1 Low Bur Rul 96 (97) it has 
been held that the value of the land mortgaged will 
govern jurisdiction in suits for redemption.) 

Note 12 

1. See Rules A Orders, Vol. 3, p. 83. 

2. (’08) 1908 l’un Re No. 46. 
p08) 1908 Run Re No. 16 (FB). 

3 (1900) 1900 Run Re No. 101. 

[Sec also (’02) 24 All 218 (225, 226) (DB). (Indigo 
factory buildings lo be valued us ‘house’and not as 

‘land’.) 


4. (’69) 3 Beng L R (App) 143 (144) (DB). 

(’8G) 13 Cal 255 (256) (DB). 

5. (’19)6AIR1919Madl062(10G3): 41 Mad721(DB). 

6. (’ll) 9 Ind Cas 414 (414) (Oudh). (12 Oudh Ca=> 
31, Not followed.) 

Note 13 

1. (’91) 14 Mad 183 (184) (DB). 

(•92) 15 Mad 69 (70) (DB). 

(’03) 25 All 277 (279) (DB). 

(’02) 24 All 381 (382) (DB). 

(’90) 12 All 506 (509) (DB). 

+ (’98) 22 Bom 315 (316) (DB). 

(’84) 8 Bom 31 (34) (DB). 

(’90) 17 Cal 680 (683) (DB). 

(’82) 8 Cal 126 (128) (DB). 

(’15) 2 AIR 1915 Lah 131 (132) (DB). 

(’8S) 1888 Pun Ro No. 110 (FB). 

(’98) 21 Mad 234 (236) (DB). 
f (’97) 20 Mad 289 (292) (DB). , 

(’96) 19 Mad 56 (59) (DB). (Following 14 Mad 183.) 

i’90) 13 Mad 25 (27) (DB). 

(’88) 11 Mad 140 (141) (DB). 

(’33) 20 AIR 1933 Oudh 547 (549) : 0' Luck 219. 

[Sec also (’09) 33 Bom 658 (663) (DB)-) 

But see ('88) 18 Cal h Rep 253 ( 253 ). The 
value will be the difference between the value ol 
the plaintiff's share and the value olthesamenot 

partitioned.) 

(’85) S Mad 235 (236) (DB).] 

f' S ri3) f 8 !nd Caslld (363) (FB) 

3 . (’25) 12 AIR 1925 Cal 3201320): 52Cal 128 (DB)- 
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14. Suit for accounts and administration. — Suits for accounts fall within 
S. 7 (iv) (f) of the Court-fees Act, 1870, and the plaintiff can put his own valuation for 
the purpose of court-fees. The same will also be the valuation for the purposes of juris¬ 
diction under s. S of the Suits Valuation Act, 1887. 1 

15. Suit for mesne profits. — See under Note 6. 

16. Declaratory and injunction suits. — A suit for a declaration and 
injunction is a suit for a declaration with consequential relief within the scope of the 
Court-fees Act, S. 7, cl. (iv) (c) and hence, by virtue of s. 8 of the Suits Valuation Act 
the value of the suit depends on the amount at which the plaintiff values his relief in 
the plaint. 1 But in a suit for a bare declaration, the value of the property likely to be 
affected is the value of the suit. 2 Although in cases coming under the Court-fees Act, 
s. 7 (iv) (c) and (d), the value fixed by the plaintiff determines jurisdiction, the Calcutta 
High Court has held that when a question as to the proper valuation is raised the Court 
can and should decide it. 3 The High Court of Madras has, on the other hand, held that 
the Court is bound by the plaintiff’s valuation in the plaint. 4 

16a. Suit pertaining to maintenance. — It has been held by the Madras 
High Court that in a suit for reduction of maintenance awarded by a decree to a widow 
the value of the suit for purposes of jurisdiction will be the value of the benefit which 
the plaintiff is going to derive. Such benefit would depend on the expected duration 
of the widow’s life w T hich may be sought in mortality tables constructed for life assurance 
purposes. 1 

17. Suit to set aside adoption. — See Note 7. 

18. Suit for removal of karnavan. — See Note 7. 

19. Suit for cancellation and setting aside of documents. — See Note 7. 

20. Suit to enforce registration of documents. — See Note 7. 

21. Suit to remove trustees. — See Note 7. 


(•06) 3 Cal L Jour 257 (258) (DB). 

(’06) 3 Cal L Jour 197 (198) (DB). 

(’06) 4 Cal L Jour 509 (509) (DB). 

Note 14 

1. t (’18) 5 AIR 1918 Cal 883(886): 14 Cal890(DB). 
(•32) 19 AIR 1932 Bom 111 (112): 56 Bom 23(DB). 
(•15) 2 AIR 1915 Bora 59 (60) : 39 Bom 515 (DB). 
t (-14) 22 Ind Cas 71 (72) (DB) (Bom). 

(’95) 19 Bom 198 (201). 

(’94) 18 Bom 40 (42) (DB). 

(’89) 13 Bom 517 (519) (DB). 

(’88) 12 Bom 675 (677) (DB). 

(’85) 9 Bom 22 (24) (DB). 

(’95) 22 Cal 692 (708) (DB). 

(’14) 1 AIR 1914 Lab 490 (491) : 1914 Pun Re 
No. 100 (DB). 

(’ll) 1 AIR 1914 Oudh 1 (18) (DB). 

Note 16 

1. (’13) 40 Cal 615 (618);21 Ind Cas 401(405)(DB). 
\ (’07) 6 Cal L Jour 427 (431) (DB). 
t (’18) 5 AIR 1918 P C 135 (136) : 43 Bom 376 : 
46 Ind App 15 (PC). (Both for court-fee and 
jurisdiction.) 

(’20) 7 AIR 1920 Bom 105 (106, 107) : 44 Bom 
331 (DB). (Do.) 

(’94) 18 Bom 100 (103) (DB). (Do.) 

(’12) 40 Cal 245 (249) : 17 Ind Cas 162 (163)(DB). 
(’05) 32 Cal 734 (739) (DB). (Both for court-fee and 
jurisdiction.) 

(’12) 6 Sind L R 114 (116): 17 Ind Cas44(45) (DB). 
(Suit for rent, declaration of titlo and injunction.) 


[See also (’88) 1888 Pun Re No. 163. (Suit for 
the removal of certain dams.) 

(’87) 1887 Pun Re No. 26. (Suit for removal of 
wall—Value of wall and land on which it stands 
—Punjab Courts Act S. 40, Cl. (a).) 

(’87) 1887 Pun»Re No. 5. (Suit for closing doorway 
—Value held to be difference in selling price of 
plaintiff's premises before and after the door was 
opened—Punjab Courts Act, S. 10, Cl. (a).] 

2. (’18) 5 A I R 1918 P C 188 (191) ; 43 Bom 
507 : 46 Ind App 24 (P C). (In sucb a c:ise, the 
value for purposes of jurisdiction cannot be said to 
be the amount for which the court-fee (Rs. 10 
under Seb. 2 Art. 17 of Court-fees Act) would be an 
ad valorem fee under Schedule 1 of Court-fees Act.) 

(’07) 30 Mad 18 (21) (DB). 

(’87) 10 Mad 371 (373) (DB). 

(’96) 20 Bom 736 (742) (DB). (A suit for setting 
aside a decree is a suit for declaration.) 
t(’92) 15 Mad 501 (502) (DB). 

(’89) 12 Mad 223 (225) (DB). 

[See also (’14) 1 AIR 1914 Lab 95 (95) : 1914 
Pun Re No. 54. (Suit by occupancy tenant against 

his landlord.) ° 

(’92) 1892 Pun Re No. 145.)] 

[But see (*97) 1897 Pun Re No. 1S.1 

3. (’07) 6 Cal L Jour 427 (434) (DB). 

1915 Mad948(950):38 Mad 922(FB) 

( 13) 24 MadLJour233(235). (Fallowing 27 Mad- 180 .) 

Note 16a 

1. (’35) 22 AIR 1935 Mad 655 (656) ; 59 Mad 159. 
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22. Suit between landlord and tenant. — In a suit foe rent against a 
tenant, the amount claimed will determine jurisdiction also. 1 In a suit for recovery of 
the property leased from the tenant, the amount of the rent payable for one year next 
before the date of presenting the plaint will determine jurisdiction. 2 

23. Execution and claim cases.—See Order *21, Rule 63. 

24. Suit for restitution of conjugal rights. — See Note 7. 

24a. Suit for dissolution of Mahomedan marriage.—-In Barkan Mirdha 
v. Mt. Khodeja Bibi} the question was raised as to whether a suit for the dissolution 
of a Mahomedan marriage could be instituted only in the Court of the District Judge 
(the principal Court of civil jurisdiction) corresponding to the chief kazi under the 
Mahomedan law, or whether the rule contained in this section applies also to such a suit 
so that it can be instituted in the Court of the lowest grade within whose jurisdiction the 
valuation of the suit falls. In holding that the rule contained in this section applies also 
to such suits, the Calcutta High Court observed as follows : 

“It appears to us that the idea or notion that the principal Court of original jurisdiction under the 
British Government in India is vested generally speaking with the powers exercised by the ka 2 i,has been 
derived from cases relating to wakfs under S. 92 of the Civil Procedure Code, or to cases of granting 
of leases of wakf property .... The wakf cases must therefore be kept apart wheu we are considering 
the question of the forum regarding matrimonial matters where the parties are Mahomedans . . . With 
regard to matrimonial disputes amongst the Mahomedans, however, the Civil Courts have taken the 
place of the kazis .... The question of jurisdiction is a question of procedure and not of substantive 
law. The substantive law has been saved to Moslems, but the procedure is to be of our British Indian 
Courts.” 

25. Miscellaneous suits. — The value of a suit for establishing a right of an 
occupancy raiyat in a garden and for possession thereof is that of the interest claimed 
and not that of the entire interest in the land. 1 A suit by one shareholder to set aside 
a sale of the property held by several shareholders must be valued according to the value 
of the entire property, although the plaintiff asks for possession of his share alone.** The 
value of a suit to establish the validity of a charge upon a property is the amount of the 
charge or the value of the property, whichever is less. 3 

26. Mode of valuation for appellate jurisdiction. — See Note IS on Section 96. 

27. Suits embracing two or more subjects. — In such cases the aggregate 
value of the different subjects included in the suit constitutes the value of the suit. 1 

28. Objection to jurisdiction. — See Section 21. 

29. Waiver of objection to jurisdiction. —■ See Note 5 on Section 9. 


Note 22 

1. See Section 7 (i) of the Court-fees Act, 1870, and 
S. 8 of the Suits Valuation Act, 18S7. 

[.Sec nlso ( 03) 30 Cal 453 (457) (SB).| 

2. See S. 7 (xi) (cc) of the Court-fees Act and S. 8 

of the Suits Valuation Act, 

Note 24a 

I. (’37) 21 A I R 1937 Cal 189 (190. 191) : I L R 
(1937) 2 Cal 79 (SB). (Suit for dissolution of 
Mahomedan marriage — Value of suit less than 
Rs. 1000 — Suit can bo instituted in Munsil s 
Court.) 


Note 25 

1. ('l l) 1 AIR 1911 Cal 530 (530) (DB). 

2. (’74) 21 Suth W R 63 (70) (DB). 

3. (’82) 4 Mad 339 (341) (DB). 

Note 27 


( 93) 10 Mad 323 (329) (DB). (Suit to redeem a 

’12)^6 ^mO^fll^O^^IndCas 1005(1007)(DB). 

0 30 C Mad 61 ^64)"(DB). (Whether claims are 
imulative or alternative is immaterial.) 
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Suits to be instituted where 16. [S. 16. J Subject to the pecuniary or other 

subject-matter situate. limitations prescribed by any law, 1 2 3 suits — 

(a) for the recovery 4 of immoveable property 5 6 with or without rent 

or profits, 

(b) for the partition of immoveable property/’ 

(c) for foreclosure, sale or redemption 7 8 9 in the case of a mortgage of 

or charge upon immoveable property, 

(c/) for the determination of any other right to or interest in 
immoveable property/ 

(e) for compensation for wrong to immoveable property/ 

(0 for the recovery of moveable property actually under distraint or 
attachment, 10 

shall be instituted in the Court within the local limits of whose jurisdiction 
the property is situate : 

Provided that a suit to obtain relief respecting, or compensation for 
wrong to, immoveable property held by or on behalf of the defendant 1 " may, 
where the relief sought can be entirely obtained through his personal 
obedience, 11 be instituted either in the Court within the local limits of whose 
jurisdiction the property is situate, or in the Court within the local limits 
of whose jurisdiction the defendant actually and voluntarily resides, or 
carries on business, 15 or personally works for gain. 1 '* 

Explanation. — In this section “property” means property situate in 
British India. 


[1877, S. 16; 1859, S. 5.] 

Synopsis 


1. Legislative changes. 

2. Scope and object of the section. 

3. Subject to the pecuniary and other limita¬ 

tions prescribed by law. 

4. Immovable property. 

5. Suits for the irecovery of immovable 

property—Clause (a). 

6. Suits for partition of immovable property 

—Clause (b). 

7. Suits for foreclosure, sale or redemption 

—Clause (c). 

8. Suits for the determination of any other 

right to, or interest in, immovable pro¬ 
perty—Clause (d). 

9. Suits for compensation for wrong done 

to immovable property—Clause (e). 


10. Suits for the recovery of moveable pro¬ 

perty actually under distraint or attach¬ 
ment— Clause (f). 

11. “Where the relief sought can be entirely 

obtained through his personal obe¬ 
dience”— Proviso. 

12. ‘ Held by or on behalf of tho defen¬ 

dant.” 

13. Suits for specific performance of an 

agreement. 

14. “Actually and voluntarily resides.” See 

Section *20 Nole it. 

15. “Carries on business.” Sec S. 20 Note. 8. 

16. “Personally works for gain.” Sec S. *20 

Note 11. 

17. Chartered High Courts. 

18. Explanation. See Notes 2, -5, G, 9, 10 and 1 1. 


1. Legislative changes. — Tho words “with or without rents or profits” have 
been added in cl. (a). According to the report of the Select Committee the insertion of 
these words is intended “to remove any difficulty, there may be, where the defendant 
does not reside within the local limits of the Court within whose jurisdiction the property 
is situate.” The word “sale” has been newly added in cl. (c). 
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- 2. Scope and object of the section. — This section deals with local or 
territorial jurisdiction. Suits for the recovery of immovable property, or for the 
determination of any other right or interest in immovable property or for the recovery of 
moveable property actually under distraint or attachment must, under this section, be 
instituted in the Court within the local limits of whose jurisdiction the property is situate. 1 
The object of the section is to limit the territorial jurisdiction of Courts in regard to the 
property that they are entitled to deal with." As a rule therefore, Courts have no power 
to decide on rights and interests in property lying outside their local jurisdiction. 8 The 
explanation to the section makes it also clear that Courts of this country have no power 
to entertain suits in respect of property situate outside British India. 4 

But the section does not preclude the Courts from trying any question in respect 
of property lying outside their territorial jurisdiction where such question arises 
incidentally . 6 Nor is the section confined to suits involving only immovable property. It 
applies to suits for the recovery of immovable property as well as moveable property 
provided the immovable property is situate, wholly or in part, within the Court’s local 
jurisdiction. 6 

3. Subject to the pecuniary and other limitations prescribed by 
law. — For pecuniary limitations, see S. 15. For instances of other limitations, see the 
following : 

(1) A suit under S. 92 of the Code must be instituted in the principal Civil Court 

of original jurisdiction or in any other Court empowered in that behalf by 
the Provincial Government. 1 

(2) A suit regarding an infringement of copyright must, under section 13 of the 

Copyright Act, III of 1914, be instituted only in the High Court or the 
District Court. 

(3) A suit against the Government or a Government olllcer in his official 

capacity must, in Bombay, under the Bombay Civil Courts Act, 1869, 
s. 32, be lik'd only in the High Court or the District Court. 


Section 16 — Note 2 

1. (’90) 17 Cnl 699 (703) (FB). 

C2S) 15 AIR 1928 Mad 1272 (1277). (Suit to set 
uaide decision of Board under Madras Religious 
Endowments Act in respect of a temple must be 
filed in the Court in tlie jurisdiction of which the 
temple is situate.) 

‘ Sec (’85) 12 Cal 225 (237, 238): 12 Ind App 215 
(PC). (High Court, by remanding suit to a Court 
not having jurisdiction over property cannot con- 
ler jurisdiction.)] 

2. ( 90) 17 Cal 699 (703) (FB). 

(’99) 23 Bom 22 (31) (DB). 

3. f (’99) 23 Bom 22 (31) (DB). (Interest in respect 
of property lying in a Native State.) 

(’90) 17 Cal 099 (703) (FB). (Do.) 

4. (’ll) 28 AIR 1911 Mad 129 (137) (DB). (Obiter 
-Part of property outside British India—British 

I ndian Court has no jurisdiction although rest of the 
property is within its jurisdiction—S. 17 does not 
apply to such a case.) 

(’41) 28 AIR 1941 Nag 30 (38, 49): ILlt (1941) 
Nag 1 (FB). (Before Government of India Act of 
1935, Court in British India lacked territorial juris¬ 
diction in respect of property in Borar.) 


(’81) 3 All 5C8 (572) (DB). (Property within the 
family domain of the Maharaja ot Benares.) 

(’18) 5 AIR 1918 Nag 151(152). (Suit for recovery 
of joshipnn income —Suit relating to immovable 
property.) 

(*35) 22 AIR 1935 Nag 250 (255) : 31 Nag L R 
Sup 43 (FB). (Berar is foreign territory.) 

(’35) 22 AIR 1935 Nag 192 (193): 31 Nag LR 357 
(OB). (Courts in British India have no jurisdiction 
to pass decrees in respect of property in Berar 
which is a foreign territory.) 

(’31) 18 AIR 1931 Sind 17 (IS) : 25 Sind I. B 204 
(Dll). (Application to tile an award covering im¬ 
movable property outside local jurisdiction.) 

(1865) 2 Mad H C It 137 (438) (DB). (Property in 
Puddukotah State.) 

(’10) 7 Ind Cas 67 (67) (DB) (Mad). (Property in 
Cochin.) 

5. (’80) 5 Cal 928 (931) (DB). 

(’99) 23 Bom 22 (30) (DB). (Suit for varshasan 

allowance.) 

+ (’67) 1 Bom H C R 173 (175). 

t (’ll) 10 Ind Cas 267 (267) (DB) (Mad.) 

[See also (’97) 19 All 450 (451).] 

6. f (’26) 13 AIR 1926 Lnh 503 (504) (DB). 
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4. Immovable property. — The phrase ‘immovable property’ has not been 
defined in the Code but ‘moveable property’ has been defined in S. 2 (18) as including 
growing crops. The definition of ‘immovable property’ in S. 3 (25) of the General Clauses 
Act, x of 1897 , read with s. 2 (13) of the Code, will therefore govern the meaning of those 
words for the purposes of the Code. 1 Under section 3 (25) of the General Clauses Act 
‘immovable property’ includes — 

(l) land, 


(2) benefits to arise out of land, and 

(3) things attached to the earth, or permanently fastened to anything 

attached to the earth. 

Land. _The word ‘land’ iucludes water covering the land and includes a jalkar 

or a right of fishery. 2 Jalhar includes the right to drift stranded timber as well. .The 
right to fish in territorial sea waters is, however, common to all and is not property of 
any kind. 4 

Benefits to arise out of land. — These iuclude such incorporeal hereditaments 
as issue out of, or are connected with immovable property so called and savouring ot 
realty 5 such as rights of common, rights of way and profits in alieno solo such as rents, 
pensions and annuities secured upon land. 5 A right of ferry, 7 a hat, 8 an easement, the 
interest of a Hindu widow in the rents of her husband s lands, 11 a vialikana right and 
a haq-uchaharum or liability to pay customary dues attached to land, 1 " are all within 
the definition of immovable property. But a sayer compensation, i. e., duty which an 
owner of a bazaar levies on commodities sold there is not immovable property. 13 Nor 
is a chance of acquiring a right to light and air, immovable property inasmuch as it is 
incapable of any valuation at all. 14 

It is the nature of the thing that has ordinarily to be looked to for determining 
whether it is immovable property. 10 But in certain cases a right is, in law, deemed to 
he immovable property, independent of the nature of the right. 11 ' Thus, hereditary offices 
are, by Hindu law, regarded as immovable property,* 7 so is a right to levy a cess or rate 
granted by the Peshwa, 18 


(•31) 18 AIK 1931 Sind 50 (52): 25Sind Lit 275. 
(Partition—Moveables alone within jurisdiction, 
immovables outside—No relief cun be granted for 
immovables.) 

Note 4 

1. See S. 3 of the General Clauses Act, X of 1897. 

2. (’78) 3 Cal 276 (279) (DU). 

(’93) 20 Cal 446 (448) (Dll). 

('97) 24 Cal 449 (454) (DB). (A suit for arrears of 
rent of fishery.) 

(■92) 19 Cal 544 (547, 554, 570, 571) (FB). (But it 
is not immovable property within the meaning of 
S. 9, Specific Relief Act, 1377.) 

(’97) 1897 l’un Re No. 48. (Do.) 

[.Sec (’91) 18 Cal 80 (82, 83). j 

3. (’97) 24 Cal 501 (517) : 24 Ind App 33 (PC). 

4. (’77) 2 Bom 19 (48. 53) (DB). 

5. (’81) 5 Bom 322 (335) (DB). 

6. (’81) 5 Bom 322 (336) (DI1). 

7. (’13) 35 All 156 (157) : 18 Ind Cas 282 (283). 
(’90) 13 Mad 54 (55) (1)15). 

8. (’09) 36 Cal 665 (669): 1 Ind Cas520 (521)(DB). 
(’95) 22 Cal 752 (755) (DB). 

But it is not immovable property within S. 9, Spe¬ 


cific Relief Act, 1877 : see (’02) 29 Cal 614 (617, 
618) (DB). 

9 . (’41) 28 AIK 1941 Mad 91 (95) : ILK (1941) 
Mud 157. 

(’09) 4 Ind Cas 116 (117) (Cal). (Right of way.) 
(’75) 24 Sutb W R 300 (300) (DB). 

10. (’99) 23 Bom 1 (11). 

11. (’S7) 9 All 591 (601). 

12. (’73) 1 Ind App 34 (53) (PC). 

13 . (’92) 19 Cal 8 (10, 12) (DB). 

14 . (’96) 20 Bom 704 (715) (DB). 

IS *(’81)5 Bom 322 (335) (DB). 

16 . t(’81) 5 Bom 322 (335) (DB). (Grant by 
Peshwa out of Antaslita Sadi 1 war.) 

(’74) 1 Ind App 34 (50): 21 Suth W R 178 (181) (PC). 

17. (’73) 1 Ind App 34 (50) (PC). (Affirming 9 
Bom II C R A C 99.) 

(’81) 5 Bom 322 (335) (DB). 

(’69) 6 Bom II C R A C 137 (138, 140) (D13). 

(’84) 10 Cal 73 (73, 7 1) (DB). (Right to officiate as 
priest at funeral ceremonies.) 

(’18) 5 AIR 1918 Nag 151 (151). 

18 . (’09) 33 Bom 373 (375) : 2 Ind Cas 489 (439). 
(’84) 6 Born 516 (560) (1-*B). 
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A mortgage is an interest in immovable property and is therefore itself immovable 
property. 19 Where, however, the mortgage includes a covenant to pay, there is also a 
“debt,” and for purposes of execution by attachment and sale, such “debt” is moveable 
property." 0 (See also o. 21, R. 46 Note 4.) The reason is this : the definition of ‘immovable 
property’ as well as other definitions given in S. 3 of the General Clauses Act apply only 
where there is no repugnancy thereto in the subject or context. Order 21, R. 46 relating 
to the attachment of debts, constitutes such a repugnancy in respect of execution by 
attachment and sale of mortgage debts. 21 Where a decree is passed on a mortgage and 
the right to, or interest in, immovable property has thus been determined, the mortgage 
decree is not immovable property. 22 Nor does a right to mesne profits under a decree 
constitute immovable property. -3 An equity of redemption is clearly immovable property. 24 

Things attached to the earth. — Trees standing 021 land are immovable property. 20 
There was a conflict of opinion under the old Code as to whether growing crops can be 
treated as immovable property for the purposes of the Code. The conflict has been 
removed now by the provision in cl. (13) of S. 2 of this Code that ‘moveable property’ 
includes growing crops. 20 Tiled huts are immovable property. 27 So are doors and 
windows which are fixed to, and are part of, a building. 28 For other illustrations, see the 
undermentioned cases 29 


5. Suits for recovery of immovable property—Clause (a). —This clause 
refers to suits to recover possession of immovable property where the title to that property 


19. f (’27) 14 AIR 1927 Lah 373 (375) (DB). 
(Mortgage with possesion.) 

(’29) 16 AIR 1929 All lGl (164): 51 All 494 (DB). 
(Sale of mortgagee’s interest can be only by regis¬ 
tered deed.) 

(’93) 17 Bom 570 (572) (DB). 

(16) 3 AIR 1916 Bom 272 (273) : 40 Bom 337 
(DB). (Suits to charge with maintenance fall under 
this section.) 

C26) 13 AIR 192G Lah 600 (601). 

20. *(’24)11A1R 1924 All 796(798):16 All 917 (DB). 
f (’02) 26 Bom 305 (309, 310) (DB). 

(’93) 13 All 134 (135) (DB). (Attachment under 
S. 274 is not necessary.) 

C95) 19 Bom 121 (123) (DB). (Do.) 

(’93) 20 Cal 805 (S09) (DU), 
t (’86) 12 Cal 546 (550) (DB). 
t (’09) 1 Ind Cus 450 (451) (Lab), 
t CJ5) 2 AIR 1915 Mad *209(210): 37 Mudol : 13 
ind Cas 91 (92) (DB). 

(’12) 16 Ind Cas 816 (81G) (DB) (Mad). 

C9I) 18 Mad 437 (438) (DB). (Attachment under 
S. 274 is not necessary.) 

i C19) 6 AIR 1919 Oudb 132 (133) : 21 Oudh Cas 
400 (DB). 

21. f (’02) 26 Bom 305 (309, 311) (DB). 

22. f ('04) 26 All 603 (605) (DB). 

('96) 23 Cal 450 (453) (DB). 

(’91) 13 All 89 (91) (DB). 

(’02) 6 Cal W N 5 (6) (DB). 

(’19) 6 AIK 1919 Nag 19 (20) : 1G Nag L R 72. 
(Small Cause Court can attach mortgage decree.) 
(But see (’77) 1 Bom 267 (268) (DB). 

(•72) 9 Bom HCRAC 64 (64) (1)B).) 

23. t (’99) 22 Mad 356 (357) (DB). 

24. t(‘9l) is Bom 739 (745) (DB). 
f (’97) 21 Bom 226 (228) (1)B). 

} (’95) 22 Cal 33 (11) (DB). 


25. (’67) 2 Agra 300 (301) (DB). 

(’83) 5 All 564 (566) (FB). (Under Small Cause 
CourtB Act.) 

(1900) 24 Bom 31 (33) (DB). (Mango tree is not 
timber.) 

(’98) 22 Bom G10 (611) (DB). (Under T. V. Act, 
trees pass with the land.) 

(’95) 19 Bom 207 (208) (DB). 

(’92) 16 Bom 353 (356) (DB). 

(’08) 7 Cal L Jour 152 (157, 1GG) (DB). 

(’75) 24 Sutb W R 394 (394) (DB). 

(’97) 20 Mad 58 (63, 66) (FB). 

(’89) 12 Mad 203 (209) : 1 Weir 758 (FB). (Tree 
l’attadur lias an interest inland — Madras Forest 
Act, V of 1882, S. 6.) 

26. See Notes on S. 2, Cl. (13). 

27. (’GS) 10 Suth W R 416 (417) (DB). 

I’72) 17 Suth W R 309 (311) (FB). 

(’04) 31 Cal 340 (342). (Under the Presidency 
.Small Cause Courts Act.) 

(’99) 4 Cal W N 470 (473) (DB). (Do.) 

28. (’85) 11 Cal 164 (1G6) (DB). (Of a pucca 
building.) 

(’90) 13 Mad 518 (520) (DB). 

29. (’79) 4 Cal 946 (948). (Flour and oil mill, 
steam engine and boilers arc fixtures and not goods 
and chattels under the Small Cause Courts Act 
when attached to tho earth.) 

(’31) 18 AIR 1931 Rang 109 (111): 0 Rang 13. 
(Suit for damages for preventing plaintiff from 
removing buildings and materials.) 

(’72) 4 N W P H C R 15 (1G). (Stone sugar mill is 

only moveable.) 

(’35) 39 Cal WN 1018(1023,1024). (Machineryand 
plant permanently installed must be looked upon as 
land itself.) 

(’71) 15 Suth W R 499 (499). (Thatch when severed 
is moveable under the Small Cause Courts Act.) 
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is in dispute. 1 But as lias been seen already in Note 2, the property must be one in 
British India. Where the properties are within British India, but within the jurisdiction 
of different Courts, a suit for the recovery thereof may, under s. 17, be instituted in any 
Court within the local limits of whose jurisdiction any portion of such properties is situate. 
(See S. 17 Note 2.) 

A suit for the recovery of property after setting aside a decree must be brought in 
the Court within the local limits of whose jurisdiction the property is situate though the 
decree may be that of another Court. 3 But if the suit is merely to set aside the decree 
without anything more, it may be instituted in the Court which passed the decree though 
the proi>crties affected by the decree are situate elsewhere. 3 

6. Suils for partition of immovable property—Clause (b).—A suit for the 
partition of immovable property must be brought in the Court within whose jurisdiction 
the property is situate. As to where the properties are situated in different jurisdictions, 
see s. 17. Where the property is situate outside British India, the Court cannot grant any 
relief in respect of such property. 1 It has, however, been held by the Lahore High Court 
that in a suit for accounts and for partition of joint family property part of which is 
situated in a foreign State, the Court could grant relief even in respect of the property 
situated in the foreign State. 3 The decision, it is submitted, cannot be accepted as correct. 

7. Suits for foreclosure, sale or redemption — Clause (c). — Suits for 
foreclosure 1 or for sale 3 or for redemption 3 of a mortgage, being suits for reliefs respecting 
immovable property, must be brought in the Court within the local limits of whose 
jurisdiction the property is situate. If the land is therefore beyond the Court’s local 
jurisdiction, the suit is incompetent, 4 But a Court is not precluded in a suit for redemption 
from incidentally deciding questions relating to the mortgaged property held by the 
defendants outside the jurisdiction for the purpose of deciding plaintiff’s right to recover 
the mortgaged property within the jurisdiction. 6 A suit by a purchaser for contribution in 
respect of a payment made on account of an arrear of revenue against a person on whose 


Note 5 

1. I (’41) 28 AIR 1941 Bom 247 (219, 230) : I L K 
(1941) Bom 361 (DB). (Suit for specitio performance 
and possession by vendeo under prior agreement 
against vendor and vendees under subsequent sale 
—Suit as against subsequent vendees held fell under 
S. 16 (a).) 

\ (’19) 6 AIR 1919 All 330 (350):41 All 513 (Dip. 

2. | ('01) 5 Cal W N 559 (561) (DB). 

('(>6) 8 Bom B R 516 (516). 

3. (’24) 11 AIR 3921 Pat 831 (831) (DB). 

(’01) 5 Cal \V N 559 (561) (DB). 

Note 6 

1. f C2H) 15 AIR 1928 Nag 295 (295, 296): 21 Nag 
Ij II 9-3. 

(See however (’42) 29 AIR 1942 Mad 61 f (621): 
I L It (1942) Mad 376 (DB). (Suit in respect of 
property in British India and Burma filed in 
British India—Pending suit Burma separated by 
Government of India Act, 1935—Jurisdiction of 
British Indian Court to try suit in respect of 
property in Burma held not taken away.)] 

2. (’23) 10 AIR 1923 Bah 531 (553) (DB). 

( But see (’27) 14 ATR 1927 Sind 160 (161) : 23 
Sind L R 46.1 

Note 7 

1. (’83) 9 Cal 733 (735). 


(1803) Bourke O C 319. 

(’S6) 1 Ind Jur (N S) 10. 

2. (’71) 15 Suth W R 277 (278) (DB). 

(’72) 18 Suth W It 269 (270) (Dli). 

(’93) 17 Bora 570 (572) (DB). 

(’76) 1 Cal 163 (167) : 3 Ind App 1 (PC). 

(’72) 18 Suth W It 287 (287) (DB). 

(’68) 10 Suth \V It 379 (379) (DB). 

(•08) 9 Suth W 11 170 (173) (FB). 

(1861) 2 Mud H C It 307 (308) (DB). 

3. (’66) 1 Ind Jur (x s) 319. 

(1863) 1 Hyde 141. 

(’92) 19 Cal 361u (362a). 

4 . (’66) 1 Ind Jur (N s) 319. 

(’35) 22 AIR 1935 Nag 192 (193) : 31 Nag L K 
357 (DB). (Mortgage of property in C. P. and 
Berar — Suit in C. 1’. Court for sale of both pro¬ 
perty— Court cannot pass decree for sale of Berar 
properly as it is foreign territory.) 

[See (’38) 25 AIR 1938 Bah 226 (227). (Award 
relating to mortgaged property situated at Sialkot 
— Amritsar Court has no jurisdiction to make 
order filing award under Arbitration Act.)l 

5. f (’77) 1 All 431 (133) (DB). (Account of all the 
mortgaged lands.) 

[.S're also (’80) 5 Cal 928 (930).] 
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part; there is no personal obligation to pay but whose estate alone is liable, must be brought 
within the local limits of the jurisdiction of the Court where the property is situate. 6 Where 
a party brings a suit on a hypothecation bond in a Court which has no jurisdiction over 
the hypothecated property, the decree passed can be looked upon only as a money decree. 7 

Where a suit, say for foreclosure or for redemption, is brought in the Court of a 
particular district within whose limits the properties are situate, but before final decree is 
passed the territorial jurisdiction of the Court is transferred to another Court, the original 
Court’s jurisdiction is not lost and a final decree for foreclosure passed by the original 
Court is not bad ; the reason is that once a Court gets validly seised of the case, the 
subsequent events will not divest it of jurisdiction. 8 


8. Suits for the determination of any other right to, or % interest in, 
immovable property—Clause (d). —A suit for the determination of any other right 
to, or interest in, immovable property must, under clause (d), be instituted in the Court 
within the local limits of whose jurisdiction the property is situate. 1 If the property be 
situate within jurisdiction, the Court has power to try a suit in respect thereof even though 
the parties may happen to be residents in a foreign State. 2 But it is necessary that the 
suit itself is for the purpose of determining such rights : it is not enough, for the clause 
to apply, to say that the relief granted in the suit would indirectly affect rights in 
immovable property. 3 Thus, a suit for a declaration that a will is a forgery, 4 or that a 
certain adoption is invalid, 6 or a suit for an administration of an estate which does not 
involve a direct dealing with property outside jurisdiction 6 or a suit for dissolution of 
partnership, 7 or to have certain lands registered as owner in the revenue records, 8 or for 
money paid as compensation for land acquired under the Land Acquisition Act, 9 or a suit 
on an agreement to lease, 10 or a suit under S. 36 of the Bengal Money-Lenders Act (1940) 


6. f (’16) 3 AIK 1916 Mad 980 (981) : 39 Mad 795 
(DU). 

7. \ (’86) 8 All 117 (119) (DB). 

(’75) 23 Suth W It 123 (125) (DB). 

{Sec also (’01) 27 Mad 118 (119, 120).] 

8. *('25) 12 AIR 1925 Mad 117 (118)(DB).(Unless 
it is specifically removed by a competentauthority.) 

(’32) 19 AIR 1932 Sind 67 (69). (Subsequent 
finding that no property is situate within the 
(jurisdiction will not divest the jurisdiction of the 
Court.) 

[See also (’10) 8 Mad L Tim 299 (300).] 

Also soc S. 21 Note 1 and S. 150 Note 2. 

Note 8 

1. See the case in foot-note 7. 

('ll) 28 AIR 1941 Cal 363 (3G1). (Suit under 
O. 21, R. 63.) 

(’ll) 28 AIR 1911 Mad 91 (95) : ILR (1911) Mad 
157. (Suit for an injunction restraining the de¬ 
fendant from doing certain acts with reference to 
his tanks over which the plaintiff claims a right 
of easement must he regarded essentially us one to 
establish a right to immovable property.) 

(• 04 ) 6 Bom I. 1C 301 (302) (DB). (Suit under 
O. 21, It. 103.) 

(■13) 21 Ind Cas 138 (440) (DB) (Cal). 

(•12) 17 Ind Cas 758 (758) (DB) (Mad). (Suit for 
declaration that the mortgage is not binding.) 

(’01) 3 Upp Bur llul 216 . (Suits under 0.21, R. 63.) 
(See also (’69) 1 N W P H C R 288 (280). (Suit 
for a malikana allowance.)] 

2. (’15) 2 AIR 1915 Mad 116 (116) (DB). (Suit for 


rent of lands in British territory belonging to a 
temple in French territory.) 

[See afso(’41) 29 AIR 1941 Bom 247 (249, 250): 
ILR (1941) Bom 361 (DB). (Suit for specific 
performance and possession against vendor resid¬ 
ing outside jurisdiction of Court.) 

(’41) 28 AIR 1941 Mad 91 (95, 96) : ILR (1911) 
Mad 157. (Jurisdiction in respect of injunctions 
resides in the Court of the country in which the 
injunction is to operate—Suit for injunction to 
restrain defendant in British India from interfer- 
iofr with a flow of water from his land in British 
India on to the land of the plaintiff situated in 
Native State—Suit in British India lies.)] 

}. t(’23) 10 AIR 1923 Mad 109 (110) (DB). (Suit 
for cancellation of a will.) 

’31.) 18 AIR 1931 Lah 673 ( 674 ). (Suit for accounts 
of factory for particular year — Not an interest in 
immovable property.) 

I. (’23) 10 AIR 1923 Mad 109 (110) (DB). 
i. (’29) 30 Mad L W 691 (695, 696) (DB). 

>. (’21) S AIR 1921 Low Bur 82 (86, 87): 11 Low 

Bur Rul 188 (DB). (Administration suit dealing 
directly with property within jurisdiction— S. lb(aj 

[Scl'rio) 13 AIR 1926 Lah 503(504).(Reversing 
AIR 1926 Lah 456.)] 

T See also (’03) 30 Cal 369 (383).] 
r. (T9) 6 AIR 1919 All 350 (3o0):41 All old (DB). 

I. ( 95) 19 Bom 43 (45) (DB). 

). (’83) 6 Mad 344 (347) (DB). 

10 (’74) 22 Suth W R 287 (28 1 ) (DB). 



PLACE OP SUING 


(S 16 N 8] 815 


to re-open a mortgage decree, 11 is not within this clause notwithstanding the fact that the 
relief claimed may indirectly affect rights to or interest in immovable property. 

The words “determination of any right” do not only mean determination of 
an existing right; these words also include the determination of a right claimed which 
may not be in existence at the time the suit is brought. 12 

Suits in respect of the following rights have been held to be suits for the 
determination of an interest in immovable property : 

(l) A right to a tocla giras lialc } 3 

(•2) A right to the possession and management of a saranjam}* 

(3) A right to open a water-course through land. 10 

(4) A right to hold land free of Government assessment. 16 

(5) A mortgage right. 17 

(G) Varshasans (annual allowance) charged on immovable property. 18 

(7) A right to levy toll on all imports and exports from a State into British 

territory. 18 

(8) A right to emoluments of a hereditary office arising out of a grant by the 

sovereign power, 20 but not if the emolument is due by custom. 21 

(9) A right to eject a person from land coupled with a right to recover rent 22 

( 10 ) A right to future rent where such right is denied, 2:1 but not a right to 

arrears of rent accrued due 2 * 

(11) A right to maintenance or other amount to be charged on immovable 

property. 25 

( 12 ) Suit under para. 20 of scb. ir, to file an award declaring the proprietary title 

to immovable property. 20 


! But see (’06) 33 Cal 10G5 (1070) (DB). (Posses¬ 
sion of land also claimed.)] 

11. (’12) 29 AIR 1912 Cal G9(71) : ILK (1942) 1 
Cal 235 (DB). 

12. (’41) 28 AIR 1941 Bom 247 (249) : ILK 
(1941) Bom 361 (DB). (Suit for specific perfor¬ 
mance and possession.) 

(16) 3 AIR 191G Bom 272 (273) : 40 Bom 337 
(DB). (Suit for maintenance praying for charge on 
land.) 

13. (’73) 1 Ind App 34 (53) (PC). 

14. (’91) 15 Bom 247 (255) (DB). 

15. (1805) 1 Sutb \V It 107 (107) (DB). 

16. (’74) 11 Bom H C R 1 (2) (DB). (A case under 
Limitation Act.) 

I But see (’98) 20 All 35 (36, 37) (FB).) 

17. (’74) 8 Mad H C U 100 (102) (1>B). (Mortgage 
of a bouse standing on site exclusive of site — 
Limitation Act.) 

18. (’99) 23 Bom 22 (26) (DB). 

19. (’09) 33 Bom 373 (376) : 2 Ind Cas 489 (189). 

20. (1837) 2 Moo Ind App 23 (35, 36) (PC). 

(’82) 6 Bom 512 (515) (FB). (Baluta or Aya al¬ 
lowance—3 Bom 28, Not followed.) 

21. (’99) 22 Mad 351 (352) (T>B>. 


22. (’23) 10 AIR 1923 Cal 619 (621) (DB). (Under 
S. 66, Bengal Tenancy Act. See also S. 14 1 of the 
same Act.) 

23. (’99) 23 Bom 22 (30). 

(’95) 5 Mud L Jour 95 (99). 

24. (’69) 6 Bom H C U A C 29 (30) (DB). 

(’99) 26 Cal 204 (218). 

(’97) 19 All 450 (451) (DB). 

(’23) 10 AIR 1923 Cal 619 (621) (DB). 

25. (*16) 3 AIR 1916 Bom 272 (273) : 40 Bom 
337 (DB). 

(’71) 15 Sutb W R 277 (278) (DB). (Suit to declare 
land liable for a debt.) 

(’26) 13 AIR 192G Lab 660 (661). (Suit for money 
due on pro-note and for charge.) 

(’35) 22 AIK 1935 Mad 1043 (1043). (Suit by 
Hindu widow for maintenance coupled with prayer 
for charge on lands.) 

( 09) 33 Mad 131 (133) : 3 Ind Cas 930 (931) (DB). 
(’31) 18 AIR 1931 Sind 47 (48) : 25 Sind L K 204 
(DB). (Suit on award creating a charge on immov¬ 
able property.) 

[.SVv a>so (1864) 2 Mad II C It 307 (308). (Debt 
with a charge on immovable property.)] 

(But see (’83) 9 Cal 535 (555) (DB).] 

26. (’33) 20 AIR 1933 All 3S0 (392) : 55 All 542 

(DP.)- 
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Where a dispute referred to arbitration out of Court involves the determination 
of a right to or interest in immovable property, the Court will have no jurisdiction to file 
the award if the property is situate outside the jurisdiction of such Court. 27 

9. Suits for compensation for wrong done to immovable property — 
Clause (e). — This clause applies to ail wrongs of a civil nature affecting immovable 
property, such as trespass, 1 nuisance, etc. 2 Such suits must be instituted in the Court 
within the local limits of whose jurisdiction the property is situate. 3 


10. Suits for the recovery of moveable property actually under 
distraint or attachment—Clause (f). — It is a general maxim of law that moveables 
follow the person— mobil/a sequuntur personam. They have no visible locality of their 
own and follow the law of the person. 1 Where, however, moveable property is attached, 
the locality becomes fixed and a suit to recover such property must be instituted in the 
Court within whose jurisdiction it is. 2 Thus, where moveable property situated in a 
foreign State and belonging to a person within the jurisdiction of a British Indian Court 
is under attachment of a Civil Court of such foreign State, the British Indian Court has 
no jurisdiction to deal with such moveable property. 3 


11. “Where the relief sought can be entirely obtained through his 
personal obedience” — Proviso. — This proviso is based on the well known maxim, 
equity acts in personam whereby the Court looks to the fulfilment of its decree to the 
person of the defendant. 1 The principle on which this maxim itself is based is that 
Courts can give relief in suits respecting immovable property situate abroad by enforcing 
their judgments by process in personam, i. e., by arrest of the person of the defendant 
or by attachment of his personal property But in order to do this it is essential that 
the defendant must either reside or carry on business or personally work for gain within 
the local limits of the jurisdiction of the Court. In Ewing v. Orr Ewing? Lord Selborno 
observed as follows : 

‘The Courts of Equity in England me, ami always have been, Courts of conscience operating 
m /icrsonam and not in »v»»; an<l in the exercise of this personal jurisdiction they have always been 
accustomed to compel the performance of contracts and trusts as to subjects which were not either 
locally or ralione domicilii within their jurisdiction. They have done so, as to land, in Scotland, in 
Ireland, in the Colonics, in foreign countries.” 

The jurisdiction of Courts in this country is governed and must be ascertained 
by the same principles except so far as they may be at variance with the legislative 
enactments. 1 Such jurisdiction must, with regard to the High Court, 0 be considers v>i i 
reference to the Letters Patent and the general jurisdiction which it has inheri ted from 

3. (’12) 14 Ind Cas 270 (282) (DB) (Mad). 

Note 11 

1. (1750) 1 Yes Sen 1 1 1 (454), Venn v. l^ltimore. 
[See nlso{'09) 36Cal 233 (235): 1 Ind Cas 927(028).J 

2. (1750) 1 Yes Sen 444 (447), Penn v. Baltimore. 

3. (1883) 9 App Cas 34 (40). 

(See also (1902) 2 Ch 1) 132 (140), Pudar v. 

Anister Danish Trustees.] 

4. + (1900) 24 Bom 407 (111) (DB). , T n 

(-34) 21 AIR 1034 Sind 123 (127) : 28 Smd L It 

51 (DB). (Suit to set aside partition of property 
outside British India, on the ground of undue .n- 

lluence of defendant.) , 

5. For decisions under Cl. 12. Letters Patent, em¬ 
bodying this maxim, see Notes on C). 1-, Letter* 

Patent. 


27. f (’38) 25 AIR 1938 Lab 220 (227) (DU), 
f (’31) 21 AIR 1034 Lab (552 (053) (DR). 

| ('31) 21 AIR 3031 Sind 183 (184). 

Note 9 

1. (’93) 20 Cal 080 (G92) (DB). 

2. (-22) 9 A lit 1922 13om 188 (188) : 46 Bom 108 
(DB). 

(".15) 22 Cal 877 (385). (Suit for damages caused by 
trespass on plaintiff’s land and for cutting crops— 
But a suit for damages to the crops only is a suit 
for damages to moveable property.! 

3. (’00) 12 C 1* I, It 18 (49). 

Note 10 

1. (1791) 1 URL 005 (690), Sill v. Wurswick. 

2. See <). 21, It. 43 under which attachment of 
moveables is bv actual seizure. 
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the Supreme Court administering the Chancery Rules, and, with regard to the provincial 
Courts, with reference to this proviso. It must be noted, however, that the only cases 111 
which Courts of Equity in England exercise jurisdiction in personam are (a) cases of 
contracts such as suits for the specific performance of contracts for sale of land or for 
foreclosure, sale or redemption of a mortgage. 7 (b) cases of fraud as where lands abroad 
have been acquired by the fraud of a party residing within the jurisdiction, 8 and (c) cases 
of trust as where a suit is filed against a person residing within jurisdiction, to enforce 
an express trust affecting land outside jurisdiction. 9 But suits directly involving title to 
property . such as suits for the recovery. 10 partition, 11 or damages for trespass 13 in respect 
of immovable property situate abroad, will not be entertained. 

The proviso applies only — 


1 . Where the relief is respecting immovable property situated within and not 
beyond British India. 13 It has been held by the High Court of Madras that if the relief 
sought is in respect of moveable property situate in a foreign State and can be obtained 
entirely through the personal obedience of the defendant, within the jurisdiction, a decree 
in personam can be passed: 1 * It has also been held by the High Court of Bombay and 
by the Judicial Commissioner’s Court at Nagpur that even if the proviso may not be 
applicable to cases of land situate outside British India, the English law with regard to 
jurisdiction in personam will apply to Courts in India and that accordingly a suit to 
recover mesne profits of land situated outside British India can be instituted in British 
India if the relief can be obtained entirely through the personal obedience of the 
defendant. 16 


2. Where such property is held by or on behalf of the defendant. 10 

3. Where the relief can be obtained entirely through the personal obedience 


of the defendant . 17 

The expression ‘personal obedience’ must be interpreted with special reference to 
the fact that the defendants reside or work within the jurisdiction of the Court whose 
order is to be obeyed; the obedience must be such as the defendants could render without 
going beyond jurisdiction. 18 In the case of more than one defendant, the proviso will not 
apply unless all the defendants reside or work within the jurisdiction. 19 The onus is on 


6. (’26) 13 A III 1926 Nag 313 (313). (Suit to 
enforce registration of an agreement to surrender 
an occupancy holding.) 

7. (1874) 18 Eq 118 (125), Paget v. Edc. (Foreclo¬ 
sure.) 

[See also (’32) 19 A III 1932 Bom G42 (650) : 57 
Bom 234. (High Court can enforce sale of pro¬ 
perty situate in native State.) 

(■31) 18 AIIl 1931 Bom 161 (162) : 55 Bom 536. 
(’29) 16 AIR 1929 Lah 449 (453).] 

8. (1796) 3 Ves 170 (182), Lord Cranstown v. 
Johnston. 

9. (1846) s Beav 517 (568), Nelson v. Bridport. 

10. (1883) 23 Ch D 743 (7 18), Ilathrone Graham 
v. Maaeey. 

(*99) 23 Bom 22 (30). 

11. (1676) 2 Cas in Ch 214.Cartwright v. Petto-. 

12. (1892) 2 Q B 358 (373),Companbiade Mocum- 
bique v. British South Africa Company. 

(1893) 1893 App Cas 602 (629, 634). British South 
Africa Company v. Companhia de Mocambique. 

13. (’09) 33 Bom 373(375):2 Ind Cas 489( 190)(DL»). 


14. (’12) 11 Ind Cas 279 (282) (DB) (Mad). (Pro¬ 
note attached by foreign State at defendant's 
instance.) 

15. (’22) 9 AIR 1922 Bom 188 (188) : 46 Bom 
108 (DB). 

(1900) 24 Bom 407 (11 1) (DB). (Suit to establish a 
right to a share of income.) 

(’09)33 Bom 373 (375,37G):2 Ind Cas 189 (4S9)(DB). 
(’28) 15 AIR 1928 Nag 56 (58) : 23 Nag L R 170. 

16. Sec Note 12 below. 

17. (’12) 17 Ind Cas 758 (758) (DB) (Mad). (Relief 
not obtainable through personal obedience — Pro¬ 
viso does not apply.) 

(’93) 20 Cal 689 (692) (DB). (Relief not obtainable 
through personal obedience — Proviso does not 
apply—Damages to land by removing grass.) 

(’96) 20 Bom 495 (500) (DB). (Defendant living in 
foreign State -Proviso cannot be applied.) 

(’99) $6 Cal 891 (921, 922). (Suit for admiuis- 
t rat ion.) 

18. \ (’05) 1 Nag L R 121 (124). 

(’99) 23 Bom 756 (759) (DB). 

19. (’99) 23 Bom 756 (759) (DB). 
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the plaintiff to show that the defendant is personally subject to the Court’s jurisdiction. 20 

A suit for rent is not a “suit to obtain relief respecting immovable property” 
within the meaning of the proviso to this section. 21 A suit for arrears of rent is therefore 
governed not by this section but by section 20 . 

• 

12. “Held by or on behalf of the defendant.” — The proviso will apply 
only where the property is held by or on behalf of the defendant. Thug, in a suit for 
damages for trespass on land where the plaint alleged that the land in dispute was in 
possession of the plaintiff, it was held that he was not entitled to the benefit of the 
proviso. 1 Further, the property must be so held at the time of the institution of the 
suits 


13. Suits for specific performance of an agreement. — There is a 
difference of opinion as to whether a suit for specific performance of a contract to sell 
land is a suit for land or for the determination of any right to or an interest in 
immovable »property. It was held in the undermentioned cases 1 that where the suit is by 
the vendor, it is not in respect of immovable property, but that the case might be 
different if the suit is by the vendee. On the other hand, it has been held by the Nagpur 
Judicial Commissioner’s Court that such a suit is one for the determination of a right 
to immovable property and that there is no difference between a suit by the vendor or 
a suit by the purchaser. 2 The High Court of Madras has held that a suit by the vendor 
to enforce specific performance of a contract to purchaso land is a suit coming under 
clause (d) of this section and that a suit by the vendee is covered by the proviso to this 
section. 3 In the latter case the relief is one relating to immovable property and it can bo 
entirely obtained through the personal obedience of the defendant. In a recent decision, 
the Bombay High Court has held that a suit for specific performance and possession by 
the vendee falls, in respect of the former relief, under cl. (d) of this section and in regar 
to the latter relief, under cl. (a), and that a Court within whose local jurisdiction the 
property is situated can entertain the suit. 4 As to such cases arising within the origma 
civil jurisdiction of the Chartered High Courts, see Notes on clause 12, Betters Patent, 


Calcutta. 

There is also a difference of opinion as to whether a suit to recover unpaic 
purchase money of land sold is one for the determination of a right to, oninterest m 
the land. It has been held by the High Court of Madras in the underment^ned cases 
dissenting from a prior decision of the same Court 0 that such a sui is no on ® 

under s. 10, cl. (d). The Chief Court of the Punjab, following the pr.or Madias dec s on 
referred to above, has held 7 that such a suit is one coming under cl. (d). It; is «bmittert 
that the former view is correct. The fact that question as to t.t e to a P™perty s to be 
decided incidentally for the grant of other reliefs churned will not be enough to apply 


clause (d) of tho section. 

( 24) 11 AIR 1021 Cal 443(441) (DB). (Suit for en¬ 
forcing specific performance of a contract to lease.) 
(’05) 1 Nag L R 121 (124). 

20. (’HO) G Cal L Rep 417 (420) (DB). 

21. (’35) 22 AIR 1935 Mad 545 (545). 

Note 12 

1. (’93) 20 Cal 689 (692) (DB). , 

2. (’91) 1891 Pun Re No. 39. 

Note 13 

1. (’16) 3 AIR 1916 Low Bur 44 (45) (DB). 
pj.’i) 20 AIR 1933 Mud 436 (437). 


!. (’09) 3 Ind Cab 576 (577) (Nag). 

. (’33) 20 AIR 1933 Mad 436 (437). 

[See also (’35) 22 AIR 1935 Pat 220 (221).] 

. (’41)28 AIR 1941 Bom 247 (249, 250) : ILR 

(1941) Bom 361 (DB). % ... . 

i. (’ll) 10 Ind Caa 267 (267) (DB) (Mad). 

20) 7 AIR 1920 Mad 578 (578). (Following 10 Ind 

iBufJee (’33) 20 AIR 1933 Mad 436 (137).] 
(’05) 28 Mad 227 (229) (DB). 
r. (-08) 1908 Pun Re No. 122. 
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14. “Actually and voluntarily resides.” — See Section 20, Note 3. 

15. “Carries on business.” — See Section 20, Note 8. 

16. “Personally works for gain.” — See Section 20, Note 11. 

17. Chartered High Courts. — The section does not apply to Chartered High 
Courts in the exercise of their original civil jurisdiction. 1 The High Courts of Allahabad, 
Patna, Lahore and Nagpur have no original civil jurisdiction. In the case of the other 
High Courts, the exercise of their ordinary original civil jurisdiction is governed by 
clause 12 of the Letters Patent. See clause 12 of the Letters Patent (Calcutta, Madras 
and Bombay). 

18. Explanation. — See Notes 2, 5, 6, 9, 10 ami 11 above. 


1 * 7 . [S. 19.] Where a suit is to obtain relief respecting, or compen- 
Suits for immoveable sation for wrong to, immoveable property situate within 
property situate within the jurisdiction of different Courts, the suit may be 

Courts. instituted in any Court within the local limits of whose 

jurisdiction any portion of the property is situate : 

Provided that, in respect of the value of the subject-matter of the 
suit, the entire claim is cognizable by such Court. 

11877, Ss. 19, 22, 23, 24; 1859, Parts of Ss. 11 and 12.] 


Synopsis 


1. Legislative changes. 

2. Scope and object of the section. 

2a. “Relief respecting, or compensation for 
wrong to, immoveable property.” 

3. “Courts.” 

4. Selection of forum. 


, 5. Different causes of action, 
j 6. Separate suits. 

7. Effect of withdrawing part of claim. 

8. Execution against property outside juris¬ 

diction. 

i 9. Chartered High Courts. 


NOTE to tlio Synopsis. See the Notes indicated for the following topics : 

Bar of second suit. See Note G. . Power to make decree over property outside 

Multifariousness. See Note 5. Courts’ local jurisdiction. See Note 2. 


1. Legislative changes. — Section 19 of the old Code corresponding to this 
section, applied only where the properties were situate within the. limits of a single 
district but within the jurisdiction of different Courts. 1 The words “within the limits 
of a single district but” and the third paragraph have now been omitted. 


2. Scope and object of the section. — This section is practically another 
proviso to s. 1 G. That section provides that all suits for relief respecting, or for com. 
pensation for wrong done to, immovable property, shall be instituted in the Court xoithin 
whose jurisdiction the property is situate. This section enacts that where a suit is 
to obtain a relief in respect of property situated in the jurisdiction of different 
Courts, the suit can be brought in any one of the Courts and such Court can deal with 
the whole of the property, though some portion of it is situated outside its jurisdiction. 1 


Note 17 

1. See Section 120. 

Section 17 — Note 1 
1. See (’95) 17 All 183 (181, 485) (DB). 

Note 2 

1. (’41) 28 AIR 1911 Lnh 317 (351) (DB). (Suit in 
Delhi Court for partition of property in Delhi and 
also in Ferozepur District—Delhi Court held could 
grant relief even in respect of Ferozepur property.) 


(’41) 28 AIR 1911 Mad 129 (136) (DB). 

j- (*87) 14 Cal G61(G6G,G70)(1>B). (Suit on mortgage.) 

(’31) 21 AIR 1931 Pat 292 (296): 13 Tat 486 (DB) 
(Do.) 

(•30) 17 AIR 1930 P C 188 (189):54 Bom 495 : 57 
Ind App 191 (PC). (Suit for foreclosure or sale of a 
mortgage.) 

( 08) 30 All 560 (5G1, 562) (FB). (Suit for recovery 
of immovable property.) 
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And the rule applies whether several properties are situated in different districts or the 
same property extends over several districts. 2 But the property must, in the particular 
circumstances of the suit, be capable of being described as a single entity. Whether it 
can or cannot be so described will depend upon the nature ot fcjae dispute between the 
parties. If there is a dispute, for instance, about a single estate which both parties are 
claiming as a whole that estate is obviously for the purposes of that particular suit a 
single entity. If, on the other hand, the owner of an estate has a claim against uncon¬ 
nected trespassers who have trespassed upon different parts of the estate or different 
properties situated within it, those parts or those properties would not for the purposes 
of the dispute between him and the trespassers be one entity but several entities and the 
provisions of this section would not apply. 3 

The section is intended for the benefit of suitors and to prevent multiplicity of 
suits. 4 It embraces evidently all the suits relating to immovable property to which S. 1C 
may apply. 5 But it applies only where the properties are situated in British India 6 and 
in jurisdictions to which the Code applies. ? . 

In 1932 , a suit was brought in a Court at Trichi nopoly in British India, relating 
to properties part of which were situated in the Trichinopoly District and the rest in 
Burma. Pending the suit, Burma became separated from British India consequent oil 


(’13) 21 Ind Cas 438 (442) (DB) (Cal). (Suit for 
declaration of title to immovable property — 
Cox, J., dissenting.) . 

\ (’07) 5 Cal L dour 580 (581, 582) (DB). (Suit to 
pet aside sale of immovable property.) 

( 06) 33 Cal 1065 (1075) (DB). (Suit for specific 
performance in respect of properties in two dis- 
1 rict B-) 

C77) 2 Cat 115 (163, 405) (DB). (Award might be 
filed in any Court in which a suit in respect of the 
subject-matter of the award might be instituted.) 
f (*2G) 13 AIU 1920 Lah 503 (504) (DB). (Property 
in two Provinces—Probate proceedings pending in 
one—Administration suit in the other proviuce is 
maintainable.) 

*(’10) 5 Ind Cas 835 (338) (DB) (Lah). (Suit for 
recovery of possession of properties situate both in 
Delhi and Almoro.) 

(’08) 1898 Pun lie No. 91. 

(’28) 15 AIR 1928 Mad 820 (820) (DB). (Suitto set 
aside alienations of properties in different dis- 

CSofp] Mad 3SO (380) (DB). (Suit, for partition.) 
(’29) 10 AIR 1929 Oudh 311 (317) : 1 Luck orJ 
(D15)- (Suit for rent of lauds in different jurisdic- 
1 ion -_Oudh licnt Act.) 

T2s) 15 MU 1928 Oudh 07 (78). (Part of property 
was wakf in different jurisdiction-W akf pro¬ 
perty being appendage of the estate—Court tp iin e 
suit for the estate can also try claim to wakf.) 

2. (’82) S Cal 703 (705) (DB). 

3. (’12) 29 AIR 1912 All 3S7 (389) : I L It (1942) 
All 802 (DB). 

4 . f (’91) 10 All 359 (303) (DB). 

5. (’84) Coryton 125. 

(1801) 1801 SDN W P 588. 

6 (’42) 29 AIR 1942 Mad 01 1 (010) : ILR (1942) 
Mad 370 (DB). (No British Court will entertain u 


suit affectiDg immovable property iu a foreign 
country.) 

(■41) 28 AIR 1941 Lah 347 (353) (DB). (No decree 
for partition of property in Patiala State territory 
could be passed by British Indian Court.) 

(’41) 28 AIR 1941 Nag 3G (50, 58, 59):ILR (1941) 
Nag 1 (FB). (Mortgage property situated partly at 
Wardha and partly at Yeotmal in Berar—rer 
NiyoRi and Boae, JJ.: S. 17 does not apply#) 

(’14) 1 AIR 1914 P C 140 (148) : 42 Cal 116 : 41 
Ind App 197 (PC). (Land situate in the unsettled 

districts of Sonthal Parganaa.) 

| (’30) 17 AIR 1930 PC 188 (189, 190) : 54 Born 
495 : 57 Ind App 194 (PC). (The British Indian 
Court has no jurisdiction to try suit so far as pro¬ 
perty outside British India is concerned.) 

(’04) 1894 All W N -4 (5) (DB). 

4 (’38) 25 AIR 1938 Bom 121 (124). I L R (1937) 
Doin' 895 (DB). (The Courts in Berar are foreign 
Courts—The words in S. 17 within the jurisdic¬ 
tion of different Courts* mean Courts to which the 
Code applies proprio vigore and as such, the imero 
fact that the Code has been applied under toe 

Foreign Jurisdiction Act, would make no difference 


( 


L ULvlh 11 v --- 

to the application of S. 17 of the Code.) 

*35) 22 AIR 1935 Nag 192 (193):3l Nog L R 
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[sS (’ ll) 28 AIU 1941 Mad 129 (DB). 

(Application for filing award—Where par 

subject-matter is in British in 

subject-matter in a Native Sfate thc Court n 
British India cannot exercise jurisdiction o\er 

civil judicature.) 
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the Government of India Act of 1935. A question then arose whether the British Indian 
Court at Trichinopoly could go on with the suit, seeing that part of the properties was 
now outside British India. It was held that the Court, having once been seised of 
jurisdiction in the case, such jurisdiction would continue till the disposal of the suit and 
would not be affected by events pending the decision of this suit. 8 

Under the Code of 1859, leave had to be obtained from a superior Court to 
institute a suit in one Court in respect of properties situated in several districts. No such 
sanction is now necessary. 9 

The provisions of this Code have been made applicable by S. 135 of the Oudh 
Rent Act to rent suits where such provisions are not inconsistent with the provisions of 
that Act. There being no inconsistency in this section, its provisions apply to rent suits 
in Oudh filed under the Oudh Rent Act. 10 The provisions of this section were applied to 
an application for filing an award under the now repealed Sch. II, para. 20. n 

2a. “Relief respecting, or compensation for wrong to, immoveable 
property.’* — This phrase must be construed in the light of s. 16 to which this section 
is merely a sort of another proviso in addition to the one contained in S. 10 itself. Hence, 
this section cannot apply to suits in respect of immovablo property, which are not of any 
of the categories mentioned in s. 1G. The above phrase must be taken to refer only to 
the kinds of suits mentioned in S. 1G. 1 

3. “Courts.” — The word ‘Courts' in this section must bo held as meaning 
Courts to which the Code applies. 1 Thus, where some of the lauds comprised in a 
mortgage arc situated in the jurisdiction of Court A and some in a scheduled district to 
which the Code does not apply, the Court A cannot, in a suit for sale on the mortgage, 
order the sale of the property in the scheduled district. 2 

4. Selection of forum. — The section gives an option to the plaintiff of bringing 
his suit in any Court within whoso jurisdiction a portion of the subject-matter is situate. 


8. ('13) 30 AIR 1943 F C 24 (28) (FC). (AIR 1942 
Mad 614 : ILR (1942) Mad 376 affirmed.) 

9. (’81) 3 All 568 (573) (DB). 

(’77) 1 All 431 (432) : 2 All 241 (247) (DB). 
(Where leave was not got under the Code of 1859 
a decree could not be given in respect of properties 
outside jurisdiction : see 7 Cal 739 (744) ; 14 Cal 
835 (838) and 22 Bom 922 (927). But even in 
such a case a money decree can be passed : see 
(1880) 5 Cal 928 (930).) 

(’69) 12 Suth W R 328 (328) (DB). 

(’91) 1891 Bun Re No. 10. (Code of 1882 no 
sanction.) 

10. (’29) 16 AIR 1929 Oudh 341 (347) : 4 Luck 
573 (DIi). 

11. (’42) 29 AIR 1942 Sind 79 (80) : ILR (1942) 
Kur 36 (I>B). 

(’41) 28 AIR 1941 Mad 129 (134, 137) (DB). (The 
intention of Para. 20 (2) of Sch. 2, C. P. Code, is 
that applications coming thereunder should in 
every way bo treated as suits and the procedure 
applying to suits should apply to them.) 

Note 2a 

1. (’42) 29 AIR 1942 Cal 69 (72): ILR(1942)1 Cal 
235 (DB). (Suit for re-opening mortgage decrees in 
respect of different properties under S. 3G, Bengal 
Money-Lenders Act—S. 17 does not apply.) 

Note 3 

1. (’41) 28 AIR 1941 Mad 129 (137) (DB). (AIR 


1919 P C 150: 42 Mad 813 : 46 Ind App 151 
(PC) followed.) 

(’30) 17 AIR 1930 P C 188 (190) : 54 Bom 495: 
57 I. A. 194 (PC), (e.g., British Indian Courts.) 

(’19) 6 AIR 1919 P C 150 (152) : 42 Mad 813 : 40 
Ind App 151 (PC). 

C3G) 23 AIR 1936 1* C 189 (191) ; 15 Pat 567 : 63 
Ind App 311 (PC). (The choice given by S. 17 can 
be utilised oDly if the C. P. Code applies to both 
the Courts.) 

(’14) 1 AIR 1914 P C 140 (148): 42 Cal 116 : 41 
Ind App 197 (PC). 

(’95) 17 All 483 (481, 485) (DB). 

(’38) 25 AIR 1938 Bom 121(124): I L R(1937)Bom 
895 (DB). (Courts in Berar are foreign Courts.) 
(’79) 4 Cal 222 (228) (DB). 

(’29) 16 AIR 1929 Lab 2 J (26) (DB). (Award as to 
property outside British India cannot be filed in a 
Court in British India.) 

2. (T9) 6 AIR 1919 P C 150 (152) : 42 Mad 813 • 
46 Ind App 151 (PC). 

(’30) 17 AIR 1930 P C 188 (190): 54 Bom 495: 57 

T? d . A £ P T ^ * l ( ?‘ (Mort " a S e<l property partly in 
British India and partly out of British India.) 

[But see (’34) 21 AIR 1934 Pat 292 (2961 • 13 

I 86 (band situate partly in Gaya 

District and partly in Sonthal Parganas.)] 
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A portion of the property, however, must actually be existing in the jurisdiction 
of the Court in which the suit is brought. 1 Where a mortgage deed mentioned non-existent 
property within one local area and existing property in another, and a suit was brought 
on the mortgage in the Court having jurisdiction over the former area, it was held that 
the Court was not competent to grant a decree for sale. 2 

Where a suit in respect of a house and certain land was filed in a Court within 
whose jurisdiction the house alone was situate and an appeal from the decree in the 
suit was filed in the Court to which appeals lie from the decrees of that Court, it was 
held that the fact that the plaintiff abandoned his claim in respect of the house in appeal 
and that the appeal related only to the land which did not lie within the jurisdiction of 
the Appellate Court, would not affect the jurisdiction of that Court to hear the appeal. 3 

5. Different causes of action. — Where a plaintiff has two or more causes of 
action in the suit, he can take advantage of the provisions of this section if the joinder of 
such causes of action is permitted by the provisions of O. 1 R. 3 and O. 2 R. 3. 1 If he 
cannot do so and the joinder of such causes of action is bad for multifariousness, then 
the suit cannot be tried in either of the Courts within whose jurisdiction the properties 
are situate. 2 


6. Separate suits. — Where the plaintiff has a cause of action in respect of 
properties situated within the jurisdiction of different Courts, there are two courses 
open to him — 

(1) be may file a suit on the luliole claim in any one of the Courts, or 

(2) he may file separate suits on the same cause of action in respect of each 

of the properties situated within the jurisdiction of the said Courts, 1 

and none of such suits will operate as a bar to the others. 2 In other words, it leaves 
untouched the jurisdiction of each Court to entertain a suit in respect of the portion of 
the property situate within its jurisdiction. 3 


7. Effect of withdrawing part of claim. — The subsequent withdrawal of 
a part of the claim does not affect the jurisdiction of the Court to dispose of the other 
part of the claim. Thus, where a suit is brought in Bareilly in respect of the properties 
situate, one in Bareilly District and the other in the district of Bara Banki and the claim 
in respect of the lands in Bareilly is withdrawn or compromised or abandoned by the 
plaintiff, the Bareilly Court does not thereby lose its jurisdiction to proceed to adjudicate 
on the claim respecting the property in Bara Banki unless the withdrawal or compromise 
or abandonment is fraudulent or is a mere device to evade the provisions of the Code as 


Note 4 

1. (’38) 25 AIR 1938 Bom 121 (122) : ILR (1937) 
Bom 895 (DB). (Section cannot give a Court juris¬ 
diction unless defendants are in possession of some 
property within jurisdiction.) 

2. C14) 1 AIR 1014 P O 67 (71): 41 Cal 972 (988): 

41 Ind App 110 (PO)# 

3. (’38) 25 AIR 1938 Oudh 66 (69) (DB). 

Note 5 

1. (’40) 27 AIR 1940 All 205 (206) (DB). (Suit by 
Bons challenging alienations of different properties 
by father to different persons.) 

(•33) 20 AIR 1933 Mad 622 (624) (DB). 

(•94) 16 All 359 (362) (DB). 

(’81) 7 Cal 739 (745) (DB). , 

4 (’01) 4 Oudb Cas 397(403). (Jurisdiction depends 


on the allegation in the plaint as to the cause of 
action and subject-matter of the suit.) 

2. (’40) 27 AIR 1940 All 205 (206) (DB). (Claims 
which could not be joined under O. 2, B. 3.) 

(’10) 5 Ind Cas 835 (838) (DB) (Lab). 

+ (’85) 1885 All W N 125 (126). 

(’13) 21 Ind Cas 438 (440) (DB) (Cal). 


Note 6 

17) 4 AIR 1917 Mad 350 (351) (DB). (Suit for 
tition.) 

,7) 3 Mad H C R 376 (377). 

84) 1884 Pun Re No. 162. 

67) 3 Mad HCB 376 (377) (DB). 
c also (’05) 28 Mad 216 < 22 jh 22 *) 

)) 5 Mad H C R 419 (421, 422 (DB).] 
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to local jurisdiction. 1 Similarly, the fact that at the time of the decision the plaintiff is 
found not to have title to a portion of the property within jurisdiction, as alleged, does 
not take away the jurisdiction unless the inclusion of such portion is not bona fide? The 
principle is that when once jurisdiction is vested in Courts, it cannot be divested by any 
act of the parties. (See s. 9, Note 5.) 

8. Execution against property outside jurisdiction. — The provisions of 
ss. 38 and 39 indicate that the general principle of law is that no Court can execute a 
decree in which the subject-matter of the suit or of the application for execution, is 
property situated entirely outside the local limits of its jurisdiction. 1 Suits under this 
section in respect of properties within the jurisdiction of more Courts than one are an 
exception to this rule. Where a Court has acquired, under this section, jurisdiction over 
property situated partly within its limits and partly outside it, it will continue in 
execution proceedings also. 2 For instance, a Court that has jurisdiction to pass a decree 
for sale of property comprised in a mortgage can sell the whole of the property in 
execution of the decree even though a portion of the property be situated outside the 
local limits of its jurisdiction. 3 The reason is that the proceedings in execution of a decree 
are only a continuation of the proceedings in the suit in which the decree is passed. 4 And 
if a Court has jurisdiction to try the suit and to pass a decree therein, it follows that it 
has jurisdiction to sell all the properties comprised in the decree though some of them 
may be beyond its jurisdiction. 6 The Court may, however, in its discretion, under S. 39 
of the Code, send the decree for execution to the other Court. 6 


9. Chartered High Courts. — This section does not apply to Chartered High 
Courts in the exercise of their original civil jurisdiction. 1 But under cl. 12 of the Letters 


Patent, the High Court can entertain a suit for land situate partly within and partly 
without the local limits of its ordinary original civil jurisdiction provided the leave of the 
Court is first obtained , !2 and it is not necessary that the cause of action should arise within 
such local limits, or be one specifically with reference to the portion of the property 
within those limits. 3 Where, however, the suit is for land situated outside the jurisdiction 
of the High Court and for moveables within, the High Court has no jurisdiction to deal 


Note 7 

1. \ (’08) 30 All 560 (566, 567 (FB). (Compromise.) 
(’89) 12 Mad 380 (386) (DB). (Withdrawal.) 

[See also (’94) 16 All 359 (363) (DB). (Do).)] 

Also see O. 23 It. 1 Note 35. 

2. (’30) 17 AIR 1930 Nag 189 (191): 26 Nag L R 
103. 

Note 8 

1. (’ll) 39 Cal 104 (108) : 14 Cal L Jour 228 (231). 
(DB). 

(’90) 17 Cal 699 (703) (FB). 

(’91) 18 Cal 526 (533) (DB). 

(’75) 23 Suth W R 233 (234). 

Also see S. 38 N 6. 

2. f (’92) 19 Cal 13 (15) (DB). 

(’33) 20 ALR 1933 Lab 687 (687) : 14 Lab 457 
(’95) 22 Cal 871 (875) (DB). 

(’94) 21 Cal 639 (641) (DB). 

(’87) 14 Cal 661 (668, 670) (DB). 

(’86) 12 Cal 307 (312) (DB). 

(’83) 12 Cal L Rep 404 (406). 

(’82) 8 Cal 703 (705) (DB). 
t (’73) 11 Beng L R 56 (64, 66) (SB), 
t (’25) 12 AIR 1925 Pat 139 (139, 140) (DB). 


[See also (’75) 23 Sutb W R 154 (155) (DB).] 
Also see S. 38 Note 6 and O. 21 R. 3 N 1. 

3. See the cases in foot-note (2). 

4. See S. 38 Note 6 and Section 39. 

[See also (’02) 1902 Pun Re No. 8.] 

5. (’92) 19 Cal 13 (16) (DB). 

(’25) 12 AIR 1925 Pat 139 (140) (DB). 

6. (’92) 19 Cal 13 (16) (DB). 

Note 9 

1. See section 120. 


2. (’77) 2 Cal 445 (463, 465) (DB). 

f (’33) 20 AIR 1933 Cal 295 (300) : 60 Cal 54 
(DB). 

(’98) 22 Bom 922 (926). 

(’80) 4 Bom 482 (488). (Leave connot be implied 
from the fact that the leave to sue aa a pauper 
had been granted to plaintiff.) 

(’97) 24 Cal 190 (192). 

(’87) 14 Cal 835 (838). 

(’73) 11 Beng L R 301 (308). 

(’71) 6 Beng L R 686 (687, 688). 

(’69) 3 Beng L R O C 85 (87) (DB). 

(’84) Coryton 125. 

[See also (’01) 24 Mad 293 (295) (DB).l 

3. f (*08) 36 Cal 28 (40, 41). 
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with lands and no leave to sue therein can be given. 4 It has also been held that the 
restrictions in cl. 12 of the Letters Patent apply to the case of a plaintiff and not to that 
of a defendant. 5 


18 . [S. 16A. ] (1) Where it is alleged to be uncertain within the 

Place of institution of local limits of the jurisdiction of which of two or more 
suit where local limits Courts any immoveable property is situate, any one of 

are'unwlrta?". ° f C ° UrtS those Courts may, if satisfied that there is ground for 

the alleged uncertainty, record a statement to that effect 

and thereupon proceed to entertain and dispose of any suit relating to that 
property, and its decree in the suit shall have the same effect as if the 
property were situate within the local limits of its jurisdiction : 

Provided that the suit is one with respect to which the Court is 
competent as regards the nature and value of the suit to exercise jurisdiction. 

(2) Where a statement has not been recorded under sub-section (1), 
and an objection is taken before an appellate or revisional Court that a decree 
or order in a suit relating to such property was made by a Court not having 
jurisdiction where the property is situate, the appellate or revisional Court 
shall not allow the objection unless in its opinion there was, at the time of 
the institution of the suit, no reasonable ground for uncertainty as to the Court 
having jurisdiction with respect thereto and there has been a consequent 

failure of justice. 

Synopsis 

1. Scope and principle. 

2. Allegation of uncertainty. 

3. Effect of not recording statement as to uncertainty. 

4. Objection to jurisdiction. 

5. Immovable property. See Notes on Section 16. 

NOTE to the Synopsis. See the Notes indicated for the following topics : 

Mar- — ~ b,e - 

Execution proceedings, applicability to. See Note 1. boundaries binding. Sec Note 2. 

1 Scone and principle. — The object of the section, as mentioned by 

Mr. Scoble, in his speech in S-S S 

Jufe are' 1 destroyed by fluvial action.” The principle of this section applies also to 
execution 1 proceedings though it does not, in terms, bind persons hke exeeu ; on_cre d ,tom. 

The words “and unless there has been a consequent failure of justice have been 
newly added, in order to prevent the taking of technical objections as tj jur.sd.ctio . 

2. Allegation of uncertainty. - When an allegation as to the "““"V j* 
the property in dispute lying within the Court's ju.'iscli^ion is ma e. th alld 

satisfied that there is such uncertainty; and if so satisfied, it may lecorda.- 


4. f (’90) 19 Mud 448 (451) (DB). 

<■80) 4 Bom 482 (488). 

5. (-97) 24 Cal 190 (193). ^ 

♦ (’10) 37 Cal 907 (911) : 8 Ind Cas 1142 (1144). 


Section 18 — Note 1 

1.*('20) 7 AIR 1920 Mad 505 (508) : 43 Mad 1 o 
(140) (DB). 
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proceed with the case. It must try the question itself and cannot take the decision of it 
Revenue Court in respect of boundaries as settling the matter. 1 But a former decision of 
the Privy Council adjudging certain lands to be in a particular jurisdiction is binding upon 
the Courts and removes the uncertainty in the matter. - When there has been no 
notification fixing the boundaries of a particular district, that fact might create a 
reasonable uncertainty as to whether a certain property is within that district or not. 3 4 

3. Effect of not recording statement as to uncertainty. — The non¬ 
recording of the statement as to uncertainty will not vitiate the decree where the Judge 
has, in fact, brought his miud to bear upon the question. 1 Even otherwise it will not 
vitiate the decree unless — 

( 1 ) it appears that no reasonable uncertainty existed at the timo of the suit, and 

(2) there has been a failure of justice in consequence thereof. 2 

4. Objection to jurisdiction. —An objection to jurisdiction must be taken in 
the Court of first instance 1 and unless so taken, the decree of the trial Court cannot be 
set aside on the ground of uncertainty of its territorial jurisdiction. 2 

5. Immovable property. — See Notes on Section 16. 


19. [S. 18.] Where a suit is for compensation for wrong done to 
„ . . the person or to moveable property, if the wrong 

for wrongs to person or W3S done within the loc&l limits of the jurisdiction 
moveables. 0 f one Court and the defendant resides, or carries 


on business, or personally works for gain, within the local limits of the 
jurisdiction of another Court, the suit may pe instituted at the option of 
the plaintiff in either of the said Courts. 


Illustrations. 

(a) A, residing in Delhi, beats D in Calcutta. B may sue A either in Calcutta or in Delhi. 

(b) A, residing in Delhi, publishes in Calcutta statements defamatory of B. B may sue .1 either 

in Calcutta or in Delhi. 


[1877, S. 18.] 


Synopsis 


1. Scope of the section. 

2. Wrong to person or personal property. 

3. Suit must be one for compensation. 

4. Torts committed outside British India. 


5. “ Resides.” 

6. “Carries on business.” Sco Section 20. 

I 7. “Personally works forgain.” See Section 20. 
\ 8. Suits against Government. See Note b. 


1. Scope of the section. — Having dealt with suits rolating to immovable 
'property in ss. 1G, 17 and is, this section proceeds to deal with another class of cases, 


Note 2 

1. (’01) 1001 Pun Re No. l,p. 3. 

(1864) 1804 Suth W R 191 (192) (DB). 

(’69) 12 Suth W R 150 (150) (DB). 
t C69) 11 Suth W R 389 (391) (DB). 

(’67) 7 Suth W R 200 (201) (FB). 

(’66) 5 Suth W R 211 (211) (DB). 

(T864) 1864 Suth W R 369 (369) (DB). (Award of 
the survey authorities is an award within the pur¬ 
view of S. 14 of Act VIII of 1859 and while it so 
remains a suit in respeot of it should not be insti¬ 
tuted in the Court of another district.) 


2. (’72) 18 Suth W It 182 (183) (l'C). 

3. (’97) 24 Cal 449 (454) (DB). (Suit for rent of 
lishery.) 

Note 3 

1. (’01) 1901 Pun Re No. 1, p. 3. 

2. (’22) 9 AIR 1922 Cal 345 (346) : 49 Cal 37 (DB)- 

Note 4 

1. t (’08) 7 Cal L Jour 152 (167) (DB). 

2. (’98) 1 Oudh Cas 51 (53) (DB). 

(’28) 15 AIR 1928 Pat 324 (325) : 7 Pat 216 (DB). 
Also see S. 21, Note 4. 
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namely, suits for compensation for wrong done to the person or personal property. It 
declares that suits may be brought either where the wrong is committed, or where the 
defendant resides or carries on business or personally works for gain. 1 It applies to the 
High Courts and Chief Courts also. 

In order that the section may apply — 

(1) there must be a wrong done to the person or personal property, and 

(2) the suit must be one for compensation therefor. 


2. Wrong to person or personal property. — A wrong, in this section, 
means the infringement of a legal right 1 and is consequently an actionable wrong. 2 
Legal civil rights relate to the body, mind, or estate of a person and any invasion of 
such rights will constitute an actionable wrong. 3 Where there is no legal injury, no 
action will lie. 4 

The section, however, does not apply to all kinds of actionable wrongs but only 
to actionable wrongs to the person or to moveable property . Where wrongful criminal 
proceedings are instituted against a person and he is arrested thereunder, the arrest is 
a wrong done to his person and the Court of the place where ho is arrested will have 
jurisdiction to try a suit in respect of such wrong. 5 Where plaintiffs’ cargo-boats are 
wrongfully seized by the defendant, the seizure is a wrong done to moveable property , 
and a suit in respect thereof can be brought at the place where the seizure was made. 
Where property is lost in one district and is found in another, a suit for its recovery may 
be instituted in the district in which it is found. 7 In suits relating to moveable property 
the Court within whose jurisdiction the moveable property is kept has jurisdiction to 
try the case. 8 


3. Suit must be one for compensation. — Suits for injunctions, e. g., against 
disturbances of rights of patent and trade mark, are excluded from the scope of the 
section. 1 Where the defondant has, by moans of a tort, become possessed of a sum of 
money at the expense of the plaintiff, the plaintiff may elect to sue either for damages, 
for tort or for the recovery of money obtained by the defendant; the latter is based on 
an implied contract of agency, the defendant being fictitiously assumed to have rightfully 
received the money as the plaintiff’s agent and to have failed to pay it over to Ins 


Section 19 — Note 1 

I. f (’15) 2 AIR 1915 Mad 1206 (1207, 1208) : 39 
Mad 433 (439) (DB). (Suit for damages for defama¬ 
tion committed outside British India.) 

\ (’20) 13 AIR 1926 P C 88 («9) (PC). (Wrong 
committed in Persia—Suit could be brought at 
Quetta where defendant carried on business. Report 
of the Select Committee appended to ActNo.lII of 

1877 ) 

f (’34) 21 AIR 1934 All 226 (230) (DB). (Suit for 
recovery of money.) 

Note 2 

1. (1869) 13 Moo P C 209 (241) : 15 E R 78 (90), 
Rogers v. Rujendro Dutt. 

(1860) 8 Moo Ind App 103 (131) (PC). 

2. f (’01) 25 Bom 230 (236). (Giving of false evi¬ 
dence is not an actionable wrong.) 

3. t (1898) 1898 AppCas 1 (73,9G), Allen v. Flood, 
f (’01) 25 Born 230 (236). 

(1794) 1 Peak N P C 270, Tarleton v. M’Gawley. 
(Intentional driving away of customers.) 


(1881) 6 Q B D 333 (338), Bowen v. Hall. (Induc¬ 
ing persons to break contracts.) 

(1620) Cro Jao 567, Garret v. Taylor. (Threatening 

servants.) „ , „ , 

(1910) 2 Camp 358 (369,370), Clifford v. Brandon. 

(Preconcerted hissing at actor on stage.) 

(1853) 2 E & B 216 (227), Lamley v. Gye. (Induc¬ 
ing persons to commit breach of contracts.) 

(1825) 4 B&C 247 (255), Bromage v. Prosser. 
(Slander.) 

4. (1890) 26 L R Ir 268, Kearney v. Lloyd. 

f (1892) 1892 App Cas 25 (38), Moghal Steamship 

v. McGregor. . 

(1898) 1898 App Cas 1 (96), Allen v. Flood. 
(1859) 7 C B (N S) 175 (187), Barber v. Lesiter. 

5. (’70) 6 Beng L B 141 (144). 

6. (’05) 3 Low Bur Rul 164 (165). 

7. (’68) 9 Suth W R 586 (586). 

8. (’34) 21 AIR 1934 All 226 (230). 

Note 3 

1. For a suit for infringement of copyright, st ■ 
(’95) 19 Bom 557 (564). 
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principal, the plaintiff. In the former case, the suit would be one falling within this 
section and in the latter, within section 20. 2 


4. Torts committed outside British India. — The section applies only to 
wrongs in British India. Cases of wrongs committed outside British India by defendants 
residing within the jurisdiction of the Court fall under S. 20 and not under this section. 

5. “Resides.** _The word “resides” does not apply to legal entities such as 

the Government or a company, but to natural persons. Where therefore a tort is 
committed for which the Secretary of State is liable, the suit can be brought only whero 
the tort was committed and not elsewhere on the ground that he ‘‘resides” there. 1 For 

fuller notes, see section 20 . 

6 . “Carries on business.” — See Section 20. 

7. “Personally works for gain.*’ — See Section 20. 

8 . Suits against Government. — See Note 5. 


Other suits to be in¬ 
stituted where defen¬ 
dants reside or cause 
of action arises. 


20 . [S. 17.1 Subject to the limitations aforesaid, J 
every suit shall be instituted in a Court within the local 
limits of whose jurisdiction — 


(a) the defendant, or each of the defendants where there are more 

than one, at the time of the commencement of the suit, 
actually and voluntarily resides, 3 or carries on business, 8 or 
personally works for gain; 11 or 

( b ) any of the defendants, where there are more than one, at the 

time of the commencement of the suit, actually and voluntarily 
resides, or carries on business, or personally works for gain, 
provided that in such case either the leave of the Court 1 *' is 
given, or the defendants who do not reside, or carry on 
business, or personally work for gain, as aforesaid, acquiesce 
in such institution; 13 or 


(c) the cause of action, 14 wholly or in part, arises. 10 

Explanation /. — "Where a person has a permanent dwelling at one 
place and also a temporary residence 4 at another place, he shall be deemed 
to reside at both places in respect of any cause of action arising at the 
place where he has such temporary residence. 

Explanation II. — A corporation 31 shall be deemed to carry on business 
at its sole or principal office in British India or, in respect of any cause of 
action arising at any place where it has also a subordinate office, at such 
place. 

Illustrations. 

(a) A is a tradesman in Calcutta. D carries on business in Delhi. D, by his agent in Calcutta 
buys goods of A and requests A to deliver them to the East Indian Railway Company. A delivers the 
goods accordingly in Calcutta. A may sue /> for the price of the goods either in Calcutta, where the 
cause of action has arisen, or in Delhi, where D carries on business. 


2. (’36) 23 AIR 1936 Sind 229 (231): 30 Sind L R 
182 (DB). 

Note 4 

1. (’15) 2 AIR 1915 Mad 1206 (1208): 39 Mad 133. 


Note 5 

1. (’27) 14 AIR 1927 Mad 689 (690) : 50 Mad 449 
(DB). (The case of a company is covered by the 
words “carries on business.”) 
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(b) A resides at Simla, 23 at Calcutta and C at Delhi. A, 23 and C being together at Benares, 2£ 
and C make a joint promissory note payable on demand, and deliver it to A. A may sue 23 and G at 
Benares, where the cause of action arose. He may also sue them at Calcutta, where 23 resides, or at 
Delhi, where C resides ; but in each of these cases, if the non-resident defendant objects, the suit 
cannot proceed without the leave of the Court. 

[1877, S. 17; Letters Patent: Bombay, Calcutta and Madras, Cl. 12.] 

Synopsis 


1. Legislative changes. 

2. Scope and principle of the section. 

3. “Actually and voluntarily resides.” 

4. Temporary and occasional residence 

— Explanation I. 

5. Several places of residence. 
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7. Compulsory residence. 
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9. Business through agent. 

10. Secretary of State. 
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18. 
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Note 19. 
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20. Suit for accounts against agent. 

21. Suit for accounts in partnership 
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tomer. 

23. Suits on negotiable instruments. 
23a. Suits on assigned debts. 

24. Suit on torts. 

25. Suit for custody of minor. 

26. Suits for restitution of conjugal rights. 

27. Suits for divorce. 

28. Administration suits. 

29. Suit to set aside decrees on the ground 

of fraud. 
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ground of fraud. 
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indicated for the following topics : 

“Dwells” as meant in Clause 12 of the Letters 
Patent. See Note 3. 

Letters of administration. See Note 28. 

Plaintiff’s right to select his forum. See Note 2. 

Suit on contracts for sale of goods—Cause of action. 
Sec Note 18. 

Suit to recover excess fare paid when goods are 
sent through railway. See Note 17. 

Suit to recover goods lost and found. See Note 17. 
Suit to recover money on a life insurance policy, 
where to be filed. See Note 19. 

Voluntary residence. See Note 7. 

Zamindari business is not oarrying on business 
within the meaning of this section. See Note 8. 


1. Legislative changes. 

(l) The words “every suit” have been substituted for the words “all other suits 
in the corresponding S. 17 of the Code of 1882. 1 
(o) Explanation ill to the old section has been omitted and the words wholly 
or in part” in cl. (e) have been newly added. 2 __ 


1. COS) 30 Cal 453 (456). (The words Mother 20 2. Cl?) 34 All 49 (53): 11 Ind C^ 712 (7l3). (Tbo 
suits’’were held to mean all suits other than those change has not altered the meaning of 

mentioned in S. 16 of the old Code.) actioo” in ro : contracts.) 
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2. Scope and principle of the section. — This section enacts the rule as 
to the forum in cases of personal actions. 1 Its provisions are to be read subject to the 
provisions of ss. 15 to 19 as is made clear by the opening words “subject to the limitations 

aforesaid.” 2 

Under the scheme of the Code actions are divided into (a) those which relate to 
immovable property, (b) those which relate to the person or moveable property, and (c) 
mixed actions partly relating to immovable property and partly personal. The first and 
the third classes of suits have been dealt with under sections 1G to IS. Sections 19 and 20 
deal with the second class. 

A Court gets jurisdiction under this section if — 

(1) the defendant resides or carries on business or personally works for gain 

within the local limits of its jurisdiction, or 

(2) the cause of action arises wholly or in part within such local limits. 5 

If several causes of action are joined against a defendant, it is necessary that 
the Court should have jurisdiction over all causes of action. 4 The onus is upon the 
plaintiff to establish one or other of the two facts mentioned above. 6 

After the question of local jurisdiction is decided, the question of pecuniary 
jurisdiction may arise before any plea affecting the suit is entertained. 0 

The rules stated in the various portions of the section are alternative , 7 and give 
a choice of forum to the plaintiff. This is based on the general principle of law that where 
a suit can be instituted in more Courts than one, the plaintiff has a right to select his own 
forum* And very strong reasons must be shown for depriving a plaintiff of such right.” 
But a plaintiff' cannot take advantage of his own default to choose his own forum. 1 " 
lie cannot, after he has made his choice and selected the forum, be allowed to change 
the forum by withdrawing the suit to be filed elsewhere. 11 Nor will a Court get juris- 
diction, where, in order to bring a suit within the jurisdiction, the plaintiff makes a false 
averment. 12 


Where a Court once obtains jurisdiction over a suit, it is not deprived of it either 


by the fact that the place where the cause 
its jurisdiction, 13 or by the defendant changin 


Note 2 

1. (’9G) 19 Mad 477 (478) (DB). (Plaintiff may 
choose the forum in which to bring the suit.) 

2. (’03) 30 Cal 453 (457) (DB). 

(’31) 18 AIR 1931 Mad 705 (707). 

f (’36) 23 AIK 193G Sind 229 (231) : 30 Sind LR 
182. 

3. (-9G) 19 Mad 477 (478). 

(’14) 1 AIR 1914 Bom 211(213, 214): 38 Bom 125: 

20 Ind Cas 492 (494, 495) (DB). 

(’ll) 9 Ind Ciis 824 (824) (DB) (All). (Defendant 
neither residing nor cause of action arising within 
jurisdiction—Court has no power to entertain suit.) 
(’20) 7 AIR 1920 Low Bur 22 (23). (Suit for restitu¬ 
tion of conjugal rights.) 

4. See Note 14. 

5. (’90) 14 Bom 541 (552). 

(’80) 6 Cal L Rep 417 (420). 

(’30) 17 AIR 1930 Bom 150 (151): 54 Bom 192{DB). 

6 . (’03) 30 Cal 453 (457) (I)B). 

(’10) 1910 Pun Re No. 83, p. 243 : 7 Ind Cua 718 
(718). 

7. f (’13) 21 Ind Cas 789 (801) (DB) (Mad). 

8 . (’96) 19 Mad 477 (478) (DB). 


of action arises ceases to be situate within 
l his residence to a place beyond the local 


(’05) 32 Cal 14G (150) (DB). 

(’36) 23 AIR 1936 All 514 (515). 
f (’23) 10 AIR 1923 Mad 109 (111). 

(’35) 22 AIR 1935 Rang 310 (314) (DB). 

(’37) 20 Nag L Jour 238 (240). 

[Sec nlso (’29) 1G AIR 1929 Sind 170 (171) : 23 
Sind L li 365.] 

Also see S. 22, Note 1. 

9. f (’14) 1 AIR 1911 Low Bur 37 (39): 7 Low Bur 
Rul 129 (DB). 

10. (’21) 8 AIR 1921 Lab 213 (213, 214). (Pay¬ 
ment to be made at D but made at L owing to 
plaintiff's default—L Court has no jurisdiction to 
try the suit.) 

11. (’35) 22 AIR 1935 Rang 310 (314) (DB). 

12. (’23) 10 AIR 1923 All 137 (138) : 45 All 193 
(DB). 

See also Notes on Section 9. 

13. (’28) 15 AIR 1928 Mad 74G (747) (DB). 

f (’33) 20 AIR 1933 Nag 318 (320) : 29 Nag L R 
342. (Appeal transferred to Additional Judge hold¬ 
ing Court in a local area—Local area and the Court 

transferred to another district before judgment_ 

Court has jurisdiction to deliver judgment.) 
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limits of its jurisdiction. 14 

3. “Actually and voluntarily resides.*’ — A Court has jurisdiction to 
entertain a suit, if the defendant resides 1 or all the defendants reside 3 within its 
jurisdiction even if the cause of action arises outside it. 8 But the residence must be an 
actual and not a constructive residence. 4 Where a person actually resides outside the 
Court’s jurisdiction but has his ancestral home within it, the latter fact would not give 
the Court jurisdiction. 6 

The word “reside” is not used in the same sense in all the Indian Acts or in other 
parts of the Code. 0 It is in fact elastic and has been differently construed in different 
cases. 7 In every case residence is a question of fact and it must depend upon the 
particular circumstances. 8 It has also to be determined according to the intention of the 
Legislature as ascertained from the contest and the particular provision in which the 
word occurs. 9 

Under the Code of 1859, the word used in the section corresponding to this section 
was ‘dwell’. Clause 12 of the Letters Patent (Cal.) also provides that suits, other than 


14. (’69) 1869 Pun Re No. 88. 

Note 3 

1. (’93) 1893 Pun Re No. 1 (FD). 

(’71)16 Suth W R 305 (305) (DB). (Suit for legacy 
—Place of heir’s residence is proper forum.) 

(’13) 21 Ind Cos 789 (801) (DB) (Mad). 

(’28) 15 AIR 1928 Nag 295 (296) : 24 Nag L R 95. 
(Defendant living out of British India—No decree 
can be passed with regard to moveables with him.) 

2. (’77) 1 Mad 340 (342, 343) (DB). 

[See also (’06) 30 Bom 364 (390). 

(’74) 13 Beng L R 91 (100). ("Defendant” in 
Cl. 12 of the Letters Patent means "all the defen¬ 
dants.”)] 

3. (’15) 2 AIR 1915 Mad 1206 (1208): 39 Mad 433 
(DB). (Tort committed outside British India.) 

(’68) 9 Suth W R 215 (216) (DB). (Defendant not 
residing within jurisdiction — Court has no juris¬ 
diction.) 

(’19) 6 AIR 1919 All 350 (350) : 41 All 513 (DB). 
(Parlies to partnership suit residing within juris¬ 
diction of Court—Property outside jurisdiction.) 
(’97) 19 All 450 (451) (DB). (Suit for rent of land 
in Gwalior Slate — Defendant resident of British 
India—Suit maintainable.) 

(’21) 8 AIR 1921 Bom 4G0 (4G0, 461) : 45 Bom 
1228 (DB). (Partnership carried on in foreign terri¬ 
tory— Partners residing within jurisdiction.) 

(’69) 6 Bom H C R A C 29 (30). (Do.) 

(’23) 10 AIR 1923 Cal 619 (621) (DB). (Suit for 
rent.) 

(’26 13 AIR 1926 Mad 1207 (1207, 1208). (Loan 
borrowed at B—Debtor permanently residingat P 
and temporarily at B — P Court can try suit to 
recover tbe loan.) 

(■28) 15 AIR 1928 Nag 56 (58) : 23 Nag L R 170. 
(Suit for mesne profits of property outside British 
India.) 

4. (’67) 7 Suth W R 417 (417, 418) (DB). 

(1900) 2 Bom L It 005 (606) (DB). 

[See also (’71) 3 N W PHCR 121 (123).) 

5. (’41) 28 AIR 1941 Cal C70 (671) : ILR (1941) 
1 Ca! 490. (Mere owning of ancestral house and 


other immovable property let to tenants and occa¬ 
sional visits do not give jurisdiction.) 

(1900) 2 Bom L R 605 (606) (DB). 

(’33) 20 AIR 1933 Lah 851 (851). 

(’21) 8 AIR 1921 All 193 (193) (DB). 

(’17) 4 AIR 1917 Lah 30 (31). 

6. See S. 136, O. 3, R. 2 and O. 25, R. 1. 

7. (’40) 27 AIR 1940 Mad 584 ( 585 ). (Section 3 (3), 
Divorce Act—A person cannot be said to reside at 
a place where he spends only a day or two when 
he has got a fixed place of residence elsewhere; but 
where a person has no fixed place of residence the 
place where he actually lives must be taken to be 
tbe placo where he resides.) 

(•85) 8 Mad 205 (206). 

(’94) 21 Cal 634 (638). (Section 5 of the Insolvency 
Act—Residence need not be permanent.) 

('96) 1896 All \y N 170 (170) (DB). (Section 33 of 
the Registration Act, 1877 — "Reside” has same 
meaning as that in S. 17 of tbe old Code—It cioe3 
not include domicile.) 

(’81) 6 Bom 100 {101, 102) (DB). 

(’81) 8 Cal L Rep 14 (16). (Section o of the Insol¬ 
vency Act—Residence for the purpose of prosecut¬ 
ing insolvency petition is not “residence” under 

the Act.) , 

(’74) 1 Ind App 387 (397): 14 Beng LR60(74)(PC). 
("Reside” used in a will was construed to include 
occasional use of the house and keeping an establish- 


lt there.) 

11 Bong LR 254 ( 255 ). (Section 5 of the Insol- 
;y Act—“Reside” includes occupation for trade 
itlxer or not accompanied by sleeping or dwelling.) 
1 Beng L R O C 84 (86). (Section 5 of the 
)ivency Act—Residence for tbe purpose of filing 
tion is not “residence” uoder tbe Act.) . . . 
29 Mad239(254,255): 16 Mad L Jour 238(262) 
;). (Insolvency Act — Temporary residence is 

icient to give jurisdiction.) 

24) 11 AIR 1924 All 669 (670) (DB). 

3 Bom 227 (229). /T ^ 4 

164 Ind Cas 907 (912) (DB) (Cal). 

811 6 Bom 100 (101) (DB). 
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those for land, may be brought in the Chartered High Court if the defendant dwells, or 
carries on business, or personally works for gain, within the local limits of the ordinary 
original jurisdiction thereof. Strictly speaking, the word ‘dwell’ seems to have a more 
extended signification than the word ‘reside’ 10 and seems to imply a more permanent 
stay than that denoted by the word ‘reside’. 11 Neither of the words, however, necessarily 
implies a permanent state of things. 13 A traveller putting up at a hotel, may be said, 
in one sense to reside there, but a man can be said to ‘dwell’ in the sense in which 
the term is used as giving jurisdiction, only in the place where he ordinarily and 
permanently resides; 13 that is to say, in the place where his family or servants generally 
reside. 14 The word ‘residence’ has also been held to denote the place where a person eats, 
drinks and sleeps, or where his family or servants eat, drink and sleep. 

The word ‘dwell’, as used in the Letters Patent, and the word ‘reside’ as used in 
ss. 1 G, 19 and 20, are however often treated as being synonymous 10 and have been held 
to denote the fixed and permanent home of a man’s wife and family, to which he has 
always an intention of returning. 17 The decisions interpreting the former word may 
therefore be usefully looked to in construing the meaning of the latter word. 


4. Temporary and occasional residence—Explanation I. — In order to 
give jurisdiction on the ground of residence, something more than a temporary stay is 
required. 1 It must be of a more or less permanent character, and of such a nature that 
the Court in which the defendant is sued is his natural forum . 3 An occasional residence 
is, therefore, not sufficient. 3 Where a person has a permanent residence at one place, he 
cannot be said to dwell also at a place where be casually or temporarily resides without 
the intention of remaining there. 4 Where a guru residing permanently at n came to b 
at the invitation of devotees, and, while there, exchanged visits with his followers and 
stayed in a house which had been purchased by him for occasional residence, he was 
held not to dwell in 6. 6 Similarly, where an officer attached to a regiment at Vellore 
went on medical leave to Madras where he resided in a rented house and finally returned 
to Vellore, the latter was held to be the place where he dwelt. 0 But where a person 
permanently residing in Mysore left his house in charge of a servant and went with his 


10. (’85) 8 Mad 205 (206). 

11. (’71) 3WPHCR 121 (122) (DB). 

12. (’79) 3 Bom 227 (229). 

13. (1864) 2 Hyde 117 (119). 

('71) 3 N W P H C R 121 (123). 

(’25) 12 AIR 1925 All 140 (140) (DB). 

14. (’67) 7 Suth W R 349 (350) (DB). (Temporary 
confinement in jail — Court at place where family 
resides has jurisdiction.) 

(•71) 1871 Pun Re No. 17. 

(’70) 1870 Pun Re No. 63. 

15. (’41) 28 AIR 1941 Cal 670 (671) : ILR (1941) 
1 Cal 490. (Residence is not identical with owner¬ 
ship.) 

(’ll) 38 Cal 394 (400) (DB). 

16. (‘90) 14 Bom 541 (547). 

(’78) 3 Bom 227 (229). (Only difference being that 
they are perhaps applied to different classes of 
society.) 

(’76) 1 All 51 (52) (DB). 

(’85) 8 Mad 205 (206). 

17. (’75) 1 All 51 (53) (DB). 

(’71) 1G Suth W R 240 (244) (DB). 

Note 4 

1. (’90) 14 Bom 541 (550). 


2. (’90) 14 Bom 541 (552). 

3. Marsh 64. 

(’73) 19 Suth W R 341 (343) (DB). 

4. (’71J3NWPHCR 121 (122) (DB). (To dwell 
in a place is to have permanent abode there.) 

(1863) 1 Bom HCR 113 (114). (A stay for a change 
while on leave.) 

(1900) 2 Bom L R 605 (606) (DB). 

(’94) 18 Bom 290 (292) (DB). 

(1864) 2 Hyde 117 (119). 

(T7) 4 AIR 1917 Lah 30 (31) : 1916 Pun Re 
No. 112. (Ancestral home not a place of “re¬ 
sidence.”) 

(’20) 7 AIR 1920 Low Bur 22 (23). (Casual resi¬ 
dence us a traveller.) 

(1865) 2 Mad H C It 304 (305). (Dwelling at one 
place—Cultivation in another.) 

(1860) 29 L J Q B 70 (72), Kerr v. Haynes. 

(1852) 21 L J CP 27 (30), Macdougall v. Pater¬ 
son. 

[But see (’12) 14 Ind Cos 573 (573) (Mad).] 

5. t(’90) 14 Bom 541 (552, 553). 

(’94) 18 Bom 290 (293) (DB). 

6 . (’70) 5 Mad HCR 471 (472). 
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wife and family to Madras with the intention of remaining there for several months, it 
was held that he must be deemed to dwell at the latter place. 7 

In the case of persons in service, at any place, whether of the Government 8 or of 
a private person, 9 they will be deemed to dwell at the place of service and not at the 
place where they have a family house in which their parents live and which they 
occasionally visit. But a person in Government service who is liable to be sent to various 
places and may possibly be left at one place for several years cannot be said to have 
residence at the place where he is stationed for a temporary purpose only. 10 

There is one exception to the rule that a person having a permanent residence at 
one place cannot be said to dwell also at another place where he temporarily resides,, 
and that is provided for by Explanation I to the section. Under the explanation a person 
will bo deemed to reside at the place of temporary stay also in respect of a cause of 
action arising at the place where he has such temporary residence. 11 


5. Several places of residence. — A man may have more than one place 
of residence at the same time 1 living sometimes at one and sometimes at another, 
and during his temporary absence, each house though empty, if there be an animus 
revertendi, will still be his dwelling place.- In such a case he may be sued in the place 
where ho is actually staying for the time being. Thus, a person spending his time alter¬ 
natively in the mofussil and in Calcutta and who resided in Calcutta for some days 
previous to the tiling of the plaint was held to reside in Calcutta for the purposes of 
jurisdiction; 1 

6. Home non-existent or abandoned. — Every person is deemed in la\v to 
have* a dwelling or place of residence, and where he has none, he will be deemed to dwell 
at the place at which ho may be actually staying at the time. 1 

Illustrations. 

(A) A, who was the Political Agent at Kolhapur ami was living in the Government House there, 
left it cn route to England on a year’s furlough after having sold off his furniture and stayed in Bombay 
for three days before sailing for England. It was held that A dwelt in Bombay so as to give jurisdiction 
to the Bombay High Court. 2 

(B) A, an officer attached to a regiment at S having availed himself of a furlough of two years 
and having retained no permanent place of residence at S or elsewhere, attended race meetings at Meerut 
with the intention of leaving after the races. It was held that during his stay at Meerut he must be 

deemed to have dwelt there. 8 


7. (’ll) 31 Mad 257 (268) : 38 Ind App 129 : II 
Ind Cns 447 (449) (PC). 

8 . (’92) 1892 All W N 115 (110) (DB). 

9. (’07) 7 Suth W H 417 (418) (Dll). 

(’73) 10 Bom H C R 409 (410) (DB). 

[Contra (’70) 1 All 51 (53) (DB).] 

10. ('ll) II Ind Cas 851 (852) (Low Bur). 

11. (’78) 1H78 Pun Re No 75, page 878. 

\ (’33) 20 AIR 1933 Lab 120 (121). (Suit can be 
brought at both places.) 

(’30) 17 AIR 1930 Cal 347 (347) : 57 Cal 05. 

Note 5 

1. (’81) 3 All 91 (102) : 7 Ind App 190 (PC). 

(’07) 7 Suth W R 319 (350) (DB). 

(1858-’59) 1 El El 340 (345), Railey v. Bryant. 

2. (’41) 28 AIR 1911 Cal 070 (071) : ILR (1941) 
1 Cal 190. (Person merely owning ancestral house 


and other immovable property at a place —- The 
house was let out to tenants — Occasional visits to 
such place and stay with friends— Statement that 
lie had given up place as place of residence and no 
idea of returning not contradicted —Held animus 
revertendi was not sufficient.) 

(’75) 1 All 51 (52) (DB). 

3. (1864) 1804 Coryton 24. 

(*8G) 104 Ind Cas 907 (913) (DB) (Cal). 

Note 6 

1. ('01) 25 Bom 170 (178) (DB). 

(1865) 18G5 Coryton 152 : Bourke O C 12/. 

[Sec (’91) 21 Cal G34 (638).] 

2. (’01) 25 Bom 176 (178) (DB). 

3. (’72) -1 NWPHCB 25 (28, 29) (DB). 
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(C) A, all oflicer proceeding from Burma to England and having no residence in Burma or 
elsewhere, stopped for a few days at Madras. It was held that such residence was sufficient to give the 
Court at Madras jurisdiction over him. 1 

(D) Where a person actually and voluntarily retains his residence at X and has not abandoned 
it, but occasionally goes to another place for business, the Court at X will have jurisdiction to try suits 
against him. The onus of proving that he has abandoned his residence at X lies on the person alleging it. 6 

7. Compulsory residence. — In order to give a Court jurisdiction on the 
ground of residence, it must be voluntary and actual . A person confined in jail cannot 
be said to reside there voluntarily though he may be residing there actually, 1 especially 
when there is nothing to show that he had no intention of returning to his former abode 
on the termination of his imprisonment. 2 Under the Code of 1859 it was held in some 
cases 3 that a person resided at the place where he was lawfully confined. The introduc¬ 
tion of the word ‘voluntarily’ in the present section renders those cases obsolete. 

8. “Carries on business.”—It will be sufficient for a Court to get jurisdiction 
over a person that he should carry on business within the local limits of its jurisdiction. 1 
Thus, where the cause of action against the defendant residing in the Punjab arose in 
Persia, but the defendant carried on business in Quetta, be can be sued in respect of such 
cause of action at Quetta. 2 The word ‘business,’ in its widest sense includes, every trade, 
occupation or profession. 3 It is, however, used in the section in a restricted sense. This 
is indicated by the words “personally works for gain” to be found in the same section. 
The latter words would be unnecessary if the word “business” bad been intended to be 
used in an unrestricted sense. 4 In this Code, it means commercial business alone. 5 The 
phrase ‘carry on business’ is itself one of varying import and has to be interpreted in 
each case according to the context and the apparent intrpose of the Legislature. 0 Under 
cl. 12 of the Letters Patent the words “carry on business” have been held to relate to 
business in which a man may contract debts and become liable to be sued by the person 
having business transactions with him. 7 * * A person is said to ‘carry on business’ when he 
controls or directs it or has a voice in its control or a share in the gain or loss.* The test 
of carrying on business is not the continuity or the intermittency of the business, but the 
fact of owning interest in the business and receiving profits. 0 Thus, where the owner of 
a ginning factory entered into a special contract of combination with other factory-owners, 
under which his factory was to remain quiescent for same time and he was to derive a 
profit on account of such contract, it cannot be said that the factory-owner was not 
carrying on the business. 10 The words 'carry on business’ mean the carrying on of business 
by the person whose business it is, and describe a person managing or conducting his own, 


4. (’85) 8 Mad 205 (207). 

5. (’36) 23 AIR 1030 Lah 853 (Sol). 

Note 7 

1. (’09) 1909 Tun Re No. 77:3 IndCasG07 (008)(DB). 

2. (’67) 7 Suth W R 349 (352) (DB). 

3. 1 Mor 147 (148), Duham v. Meades. 

1 (lieng F) S D A 306. 

Note 8 

1- (’26) 13 AIR 1926 P C 88 (89) (PC). 

(’26) 13 AIR 1926 Mad 427 (427) (DB). (Business 
carried on in two places — Courts in both places 
can entertain a suit for dissolution of partnership.) 

2. (’26) 13 AIR 1926 I’ C 88 (89) (PC). 

3. See (’87) 14 Cal 256 (273). 

4. (’87) 14 Cal 256 (273) (DB). (Under Cl. 12 of 
Letters Patent, 1865.) 

[See also (18G3) 1 Mad H C R 28G (293, 294). 


5. (’27) 14 AIR 1927 Mad 089 (690) : 50 Mad 
119 (DB). (And not a business of State or Govern¬ 
ment.) 

(’30) 17 AIR 1930 Lab 818 (819). 

(’37) 24 AIR 1937 Mad 293 (291). (Person looking 
after factory does not carry on business.) 

Also see O. 3 R. 2 Note 5. 

6 . (’80) 1 Bom 416 (422). 

(’94) 18 Bom 294 (298) : 21 Ind App 13 (PC). 

7. (’91) 13 Bom 294 (298) : 21 Ind App 13 (PC). 

8 . ('ll) 1941 Nag L Jour 37 (41). 

t (’22)9 AIK 1922 All 307 (369) (DB). (The phrase 
ia used as distinct from.personally working ) 

9. t (’32) 19 AIR 1932 Nag 114 (115): 28 Nag LR 
118. 

10. (’32) 19 AIR 1932 Nag 114 (115) : 28 Nag L R 
118. 
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and not somebody else’s business. 11 

But in order to determine whether- a person is carrying on a business it must first 
be ascertained what his particular trade or occupation is, and then it must be seen 
whether the facts proved amount to a carrying on of that particular business within the 
jurisdiction. 12 As noted already the phrase ‘carry on business’ in this section refers to 
commercial business. Thus, a guru or high priest of a community who receives offerings 
and presents from his disciples and keeps account of them, 13 or a clerk working in a 
Government office, 14 or a butler employed to look after his master’s plate and perform 
other duties of his occupation, 15 or a man who busies himself with science or politics and 
has a great deal of business to transact in respect of those matters, 18 cannot be said to 
carry on business. Similarly, zamindari business 17 does not constitute a carrying on of 
business. It is doubtful whether the mere letting of house property through an agent can 
be said to be carrying on business. 18 

To constitute “carrying on of business” at a particular place , it is conceived that 
the essential part of the business must take place there. 10 Thus, where the essential part 
of the business of a retail dealer in the mofussil consisted in selling European goods 
imported by him and making profits, and he had an agent in Bombay who simply 
purchased and forwarded the goods to him, it was held that the dealer cannot be said 
to carry on his business at Bombay. 20 Similarly, where defendants had no permanent 
office at Amritsar but only a travelling agent residing there who secured orders for them 
and forwarded them to the head office at Calcutta, but who had no power to enter into 
any contract or to receive any money on their behalf, it was held that the defendants 
did not carry on business at Amritsar. 21 But where the defendant firm had its head office 
at Bombay and a sub-office at Amritsar and the sub-office conducted correspondence with 
its local customers, received orders, received and disbursed moneys and though the orders 
placed at Amritsar were not binding unless accepted by the head-office, it was held that 
the defendant firm was carrying on business at Amritsar. 22 Similarly, where an insurance 
company having its head office in Calcutta has a sub-agency office in Nagpur and all 
business in connexion with the policy-holders of the Company at Nagpur is transacted by 
the Nagpur office and a Bank account is also maintained in that place, the company must 
be said to be carrying on business at Nagpur within the meaning of this section. 23 


The business need not be carried on personally but may be carried on through 
servants or agents. 24 The Calcutta High Court has, in the undermentioned case, 26 however, 
expressed an opinion to the contrary, relying upon the observations of the Madras High 


11. | (1889) 22 Q B D 1 (3, 4), Graham v. Lewis. 
(Cited in 14 Born 541. Words do Dot apply to 

a clerk who assists another person to carry on 
bis business.) 

12. (1865) 1 Bom HCR 220 (221. 222) (DB). 

13. (’94) 18 Bom 294 (298, 299) : 21 Ind App 13 
(PC). (ConGrmiug decisions in 18 Bom 290and 14 

Bom 541.) ... „ 

14. (’87) 14 Cal 25G(273)(DB). (Buckley v. Hann, 

(1849) 5 Ex 43, Cited.) 

15. (1889) 22 Q B D 1 (5), Graham v. Lbwjs. (Cited 

in 14 Bom 541.) ' 

16. (1889)22 QBD1 (5), Grahamv.Lewis. (Cited 

in 14 Bom 541.) 

17. (’87) 14 Cal 256 (273) (DB). 

(’73) 19 Suth W li 341 (342) (DB). 

(■75) 23 Suth W R 223 (224) (DB). 

18. (’22) 9 AIR 1922 Lah 164 (165). 

19. (1865) 1 Bom HCR 220 (222) (DB). 


20. (1865) 1 Bom HCR 220 (223) (DB). 

21. (’23) 10 AIR 1923 Lah 427 (427). 

f (’29) 1G AIR 1929 Mad 347 (348). (Company’s 
agency at Madras acting merely as post office and 
Laving no discretion either to conolude, vary, or 
enter into, contracts—Company cannot be said to 
carry on business in Madras.) 

(*37)24 AIR 1937 Sind 17 (18). 
f (’36) 23 AIR 1936 Sind 121 (123) : 29 Sind L R 
292 

22. *33) 20 AIR 1933 Lah 11 (12) : 14 Lah 42. 

23. '41) 1941 Nag L Jour 37 G 1 )- . 

24. ’22) 9 AIR 1922 All 367 (368, 369). (DB). 
(’18) 5 AIR 1918 Lah 320 (321) : 1918 Pun Re 

No. 98. 

(-82) 4 Mad 209 (212) (DB). 

(See also (’93) 17 Bom 662 (667).] 

Also see Note 9. 

25. (’82) 8 Cal 678 (686) (DB). 
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Court in Subbaraya Mudali v. Government 26 which has not been followed by that High 
Court in a later case. 27 

It is not necessary that there should be a head office or a regular place of business 
in order to “carry on business.” Thus, a person residing at A who goes twice or thrice a 
week to a friend’s house at C and does business there will be held to carry on business 
there. 28 


9. Business through agent. — As has been seen already, a business may be 
carried on through an agent 1 and it is not necessary that the principal should have ever 
gone to the place of business at all. But it is essential that the agent must be an agent 
in the strict sense of the term 2 and must attend exclusively to the business of the 
principal. A person conducting business at a place through commission agents or brokers 5 
or general agents 4 cannot be held to carry on business there. A manager of a joint Hindu 
family is not an agent in the strict sense and the members of the family cannot be said 
to carry on business through him at any place. 6 

10. Secretary of State. — The words ‘‘carry on business” are inapplicable to 
the Secretary of State for India in Council. 1 Nor do the words “actually and voluntarily 
resides” apply to the Secretary of State. They refer only to natural persons and not to 
legal entities. 2, 

11. “Personally works for gain.”—It is sufficient to give a Court jurisdiction 
if the defendant personally works for gain within the local limits of its jurisdiction. To 
constitute work there must be some physical or mental effort. 1 A guru accepting presents 
and offerings from his chelas and invoking blessings upon them in return cannot be said 
to be personally working for gain. 2 An advocate, who though residing outside the station 
where the High Court is located, appears in the High Court whenever he is engaged. 


26. (1863) 1 Mad H C R 286 (293). 

27. (’82) 4 Mad 209 (212) (DB). 

28. (1864) 2 Hyde 79 (83). 

(•71) 16 Suth WROC16 (27) (DB). 

Note 9 

1. See Note 8, foot-note 24. 

Sec also the following cases : 

(’37) 24 AIR 1937 All 208 (217) : I L R (1937) All 
234. 

(’03)*26 Mad 544 (553) : 30 Ind App 220 (PC). 
(’98) 17 Bom 662 (665). 

(’80) 5 Cal 605 (610). (A trader, residing out of the 
jurisdiction of High Court but carrying on business 
at Calcutta by agent, can be adjudicated insolvent 
in Calcutta.) 

(1900) 23 Mad 458 (472), (Person acting as agent 
should bo an agent in the strict and correct sense 
of the term.) 

2. (1900) 23 Mad 458 (472) (DB). 

(’36) 23 AIR 1936 Sind 175 (178) : 29 Sind L It 
410. 

(*36) 23 AIR 1936 Sind 121 (123) : 29 Sind L R 
292. (Expression “carrying on business” does not 
apply to an agent who is a mere post office for 
bringing about contracts.) 

[See also (’03) 26 Mad 544 (553) : 30 Ind App 
220 (PC). (Manager of joint Hindu family pro¬ 
perty is not an agent of the members of the 
family.)] 

3. (’71) 8 Bom H C R O C 102 (113). 

(’69) 11 Suth W R 530 (531) (DB). 


(’37) 24 AIR 1937 Sind 17 (18). 

(’36) 23 AIR 1936 Sind 175 (178) : 29 Sind L R 
410. 

(’36) 23 AIR 1936 Sind 121 (123) : 29 Sind L R 
292. 

4. (’66) 3 Mad II C R 146 (148). (General agent 
who acted as broker also.) 

(’23) 10 AIR 1923 Lah 427 (427). 

(’36) 23 AIR 1936 Sind 175 (178) : 29 Sind L R 
410. 

(’36) 23 AIR 1936 Sind 121 (123) : 29 Sind L R 
292. 

5. (’03) 26 Mad 544 (553) : 30 Ind App 220 (PC). 
[But see (’22) 67 Ind Cas 69 (70) (DB) (Lah). 

(Where cases not referred to.)] 

Note 10 

1. (’27) 14 AIR 1927 Mad 689 (690, 692) : 50 Mad 
449 (DB). (Dissenting from 1 Mad H C R 286.) 

t (’87) 14 Cal 256 (272) (DB). 

(’13) 40 Cal 308(317) (DB). (Following 14Cal256.) 
*(1862) 1 Hyde 37 (41). 

(’30) 17 AIR 1930 Lah 818 (819). 

[See also (1880) 15 Ch D 1 (9, 10), Kinlooh v. 
Secy, of State. (Cited in 14 Cal 256.)] 

Also see Note 31 and S. 79 Note 7. 

2. (’30) 17 AIR 1930 Lah 818 (819). 

Note 11 

1. (’90) 14 Bom 541 (553, 554). 

2. (’94) 18 Bom 290 (294) (DB). 

(’90) 14 Bom 541 (553, 554). 
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works for gain within the local limits of the jurisdiction of the High Court. 3 Similarly, a 
person residing at A and coming constantly to Calcutta for making contracts, works for 
gain within Calcutta. 4 

As already observed, the carrying on of business may be either in person or 
through agents; but the work for gain must be in person . On this ground a person 
carrying on business through an agent cannot be said to personally work for gain where 
the agent carries on the business. 0 

The Government of India cannot be said to “work for gain” anywhere as the 
income obtained by it is held for the benefit of the Indian Exchequer. 6 


12. Leave of Court_Clause (b). — Where no part of the cause of action 

arises within the jurisdiction and some of the defendants reside outside it, leave to sue 
them should be obtained, unless they acquiesce in the institution of the suit. 1 No leave is 
necessary where the cause of action arises within the Court’s jurisdiction though some of 
the defendants reside outside it. 2 The clause is not to be read as limited to persons merely 
residing outside the limits of the territorial jurisdiction of the Court but within British 
India. °It makes no difference whether the defendants, in respect of whom leave is asked, 
are residents of British India though outside the local limits of the Court’s jurisdiction or 


are residents outside British India. 3 

Under clause 12 of the Letters Patent, it is necessary that the leave should be 
obtained before, the institution of the suit, (see Letters Patent (Cal.) Cl. 12, Note 9.) n ei 
cl (b) of this section, however, the leave may be granted even after the institution or 
the suit 4 The leave may be given even after the decision of the preliminary issue as 
to jurisdiction, but before the plaint is ordered to be returned for presentation to e 
proper Court. 5 But it is necessary that the grant of leave should be distinctly sough ^ 
obtained 6 and cannot be inferred from the plaintiff being allowed to continue the suit in 
exercising its power to grant or refuse leave to sue, the question of convenience of parties 
Ihould bo taken into consideration■ No notice is necessary to the defendants res^g 
outside jurisdiction, of an application for grant of leave to sue under tins "g™ 0 ' ^ 
the leave cannot be given arbitrarily, and when the de endants nbo resde outs d 
jurisdiction do not appear, the Court is bound to consider then- pos.t.on before g^nt g 

sr rusawas mrsz i 

sK srrs * 

grant of such leave and pass such orders as ar e necessary in the in terests of justice.- 

leave not to be lightly interfered with in 
But where Court refuse-* to exercise discretio 

Appellate Court may interfere.) 

6. (*91) 15 Bom 93 (98). 
t (’80) 4 Bora 182 (488). 

I'. (’07) 30°Mad U 438 e (4 N 40)(DB). (Application under 

Cl. 12, Letters Patent.) 

Also seo L 1> (Cal) 01 12. Note 9. 

9. ('04) 26 All 603 (60S) (DB). 

(•21) 8 AIR 1921 Low Bur 1J PJ. 1 

Bur Rul 26 (DB). • r LR(l940) 

10. (’38) 25 AIR 1938 Nag 262(-63) . I un\ 

party, see S. 22 Note 1.] 


3. ( 73) G N W P H C R 13 (45) (DB). 

4. (1862) 2 Hyde 79 (S3) (DB). 

5. (’69) 11 Sutli W R 530 (o3l) (DB). 

6. f (’87) 14 Cal 25C (’274) (DB). 

(1862) 1 Hyde 37 (41, 42). 

Note 12 

1. (’22) 9 AIR 1922 Bom 152 (153) : 46 Bom 229 

rScJ'(T7) 4 AIR 1917 Mad 404 (405).] 

2. (’29) 16 AIR 1929 Sind 170 (171, 172): 23 Sind 

3 1 ,|M)«*iB 1938 Mod 731 (733) : ILB(1938) 
Mud 1080 (DB). 

4. ( 06) 30 Bom 570 (574) (DB). 

5. (’33) 20 AIR 1933 Sind 179 (130) : 27 Sind LR 
230 (DB). (Discretion of trial Court us to grant ot 
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13. Acquiescence in institution. — Under s. 20 of the Code of 1882, which 
provided that any defendant not applying for stay of proceedings before the issues are 
settled “shall be deemed to have acquiesced in the institution of the suit,” it was held 
that if a non-resident defendant did not apply for a stay of proceedings, he should be 
taken to have “acquiesced” in the institution 1 though he objected to the jurisdiction in his 
written statement? But the said section has not now been re-enacted in the present Code 
as sufficient provision for transfer of suits has been made in sections 22 to 24. A defendant 
who objects to the jurisdiction will not be deemed to have acquiesced in the institution 
simply because he did not apply for transfer of the case. 3 A defendant who appears and 
does not object to the jurisdiction, may, it is conceived, be held to have acquiesced in the 
institution. 

Where a suit is brought against defendants some of whom reside within, and 
some without the jurisdiction of the Court, and neither the leave of the Court has been 
obtained nor acquiescence shown on the part of the defendants not residing within 
jurisdiction, the suit cannot proceed against those only of the defendants who reside 
within jurisdiction. 4 

14. Cause of action, meaning of. — As has been seen already in Note 2, a 
Court will have jurisdiction over a matter if the cause of action arises within the local 
limits of its jurisdiction. 1 And such jurisdiction is not affected by the death of the 
person originally liable. 2 

The words “cause of action” are sometimes used in a restricted sense and some¬ 
times in a wider sense. 3 In the restricted sense they mean the circumstances forming the 
infringement of the right or the immediate occasion for the action. 4 In the wider sense 
they mean the necessary conditions for the maintenance of the suit, including not only 
the infraction of the right, but the infraction coupled with the right itself. 6 The expression 
“cause of action” has been compendiously defined to mean every fact which it would be 
necessary for the plaintiff’ to prove, if traversed, in order to support his right to the 
judgment of the Court. It does not comprise every piece of evidence which is necessary 
to prove each fact, but every fact which is necessary to be proved. 0 In other words, it 

Note 13 

1. ('98) 8 Ma<l Tj Jour 38 (39) (DB). 

(’83) C Mad 311 (319) (DB). 

COG) 30 Bom 81 (83) (DB). 

(’85) 9 Bom 2GG (2G8) (DB). 

(But see (’03) 1903 Pun Re No. 27.] 

2. (’98) 8 Mad L Jour 38 (39) (DB). 

(’0G) 30 Born 81 (82, 83) (DB). 

3. (’15) 2 AIR 1915 Cal 62 (G3) (DB). 

Also see S. 21 Note 3. 

4. (’22) 9 AIR 1922 Bom 152 (153) : 1G Bom 229 
(DB). 

Note 14 

1. .See the followinj cases : 

(’85) 9 Bom 151 (455). 

(1900) 24 Bom 107 (113). 

('90) 12 All 212 (21 G, 217). 

(’95) 22 Cal 833 (8 10). 

(1900) 1900 Pun Re No. 93. (Suit against military 
otlicer — Court where cause of action arises has 
jurisdiction.) 

2. (1862) 2 Hyde 18 (21) (DB). 

[See also (’72) 9 Bom I1CR 429(432).] 

1CPC. 22. 


3. (’95) 22 Cal 833 (810) (DB). 

(’82) 1 All 123 (425) (DB). (Cause of action com¬ 
prehends material portion of the cause of action.) 
(’83) 5 All 1G3 (173) (FB). 

(’GK) 3 Mad H C R 381 ( 10G) (DB). 

[Sec also (’83) 5 All 277 (279, 280).] 

4. \ (’82) 9 Cal 105 (l 10) (DB). 

(’ll) 1 AIR 1911 Cal 854 (857) (DB). (Suit for 
injunction may be tiled in the Court where the 
plaintiff’s rights were interfered with.) 

(’13) 20 Ind Cas 317 (318) (DB) (Cal). 

(’02) G Cal W N 585 (588) (DB). 

[See (’89) 12 Mad 131 (130).] 

[See also (’71) 11 Beng L It 307 (309).] 

5. *('6S) 3 Mad II C R 384 (400) (DB). 

(’S3) 5 All 163 (173) (FB). 

(’87) 14 Cal 256 (270) (DB). 

6. (’13) 30 AIR 1913 Cal 199 (200) (DB). 

(*-13) 30 AIR 1913 Cal 172 (175) : I L R (1912) L 
Cal 502. 

(’40) 27 AIR 1910 Bah 85 (80). 

►I*(1889) 22 Q B I) 128 (131), Read v. Brown. 

(Followed in 10 All 1G5). 

(1873) 8 C P 107 (116), Cooke v. Gill. 
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means the whole bundle of material facts which.it is necessary for the plaintiff to prove 
in order to entitle him to succeed in the suit. 7 Thus, in the case of a life insurance policy, s 
the claimant must prove the death of the assured before he can enforce his claim against 
the insurance company. Hence, the death of the assured is a part of the cause of action 
for a suit claiming the insurance money. 8 In delivering the judgment of the Board in 
Chand Knar v. Partap Singh, 0 Lord Watson observed as follows: 

“Now the cause of action has no relation whatever to the defence which may be set up by the 
defendant, nor does it depend upon the character of the relief prayed for by the plaintiff. It refers 
entirely to the grounds set forth in the plaint as the cause of action, or, in other words, to the 
media upon which the plaintiff asks the Court to arrive at a conclusion in his favour.’’ 10 

Whether any particular facts constitute a cause of action has to be determined 
with reference to the facts of each case 11 and with reference to the substance rather 
than the form of the action. 12 The cause of action must, however, be antecedent to the 


t (’37) 24 AIR 1937 All 208 (210) : I L R (1937) 
All 234. 

(’32) 19 AIR 1932 All 543 (545) : 54 All 525 (DB). 
('17) 4 AIR 1917 All 17 (18) : 39 All 506 (DB). 
(’96) 18 All 432 (434) (DB). 

(’96) 18 All 131 (137) (DB). 

(’05) 29 Bom 368 (372). 

(’31) 18 AIR 1931 Cal 659 (662) : 58 Cal539(DB). 
(■04) 31 Cal 274 (282) (FB). 

(’17) 4 AIR 1917 Mad 221 (222) (DB). 

(•05) 1 Nag L R 4 (5, 6 ). 

(’22) 9 AIR 1922 Oudb 109 (111). 

(’05) 8 Oudh Cas 389 (393) (DB). 

(’ll) 11 Ind Cas 851 (852) (Low Bur). 

(’26) 13 AIR 1926 Sind 31 (32) : 20 Sind L R209. 
(’•> 1 ) 8 AIR 1921 Sind200(201): 17 SindLR41(DB). 

7 . ('42) 29 AIR 1942 Cal 99 (111) : ILR (1911) 2 
Cal 477 (DB). (Per Pal J.) 

(1897) 1 Q B 164 (165, 166) : 60 L J Q B 144 : 
75 L T 620 : 45 W R (Eng) 162, Bowler v. 
Barberton Development Syndicate. (Agreement to 
transfer shares in company to be formed — Com¬ 
pany formed outside jurisdiction of Court — Suit 
lor specific performance or damages held not 
maintainable.) _ 

( 33 ) 20 AIR 1933 Bom 179 (180) : 57 Bom 306. 
(’32) 19 AIR 1932 Bom 12 (16). 

(•34) 21 AIR 1931 All 226 (229) (DB). 

+ (’03) 25 All 48 (52) (DB). 

(’04) 16 All 165 (170) (FB). 

( 00) 30 Bom 107 (170). 

(’05) 29 Bom 308 (372) (DB). 

4-(’04) 6 Bom Ij R 1038 (1040). 

( 07) 21 Bom 126 (133, 134). , „ , 

C81) 5 Bom 42 (45). (Suit by liquidator of Bank 
against defendant for failure to respond to call on 
sharers-. Service of balance order is not necessary 
ami is not a part of the cause of action.) 

4 (’371 24 AIR 1937 Cal 643 (645). 

(’35) 22 AIR 1935 Cal 160 (167) : 61 Ca 10l3. 
i 31 ) 1* AIR 1931 Cal 659 (662) : oS Cal ,j 39 (DB). 
| (-Jo) o Allt 1919 Cal 1014 (1015) (DB). 

( 05 } 22 Cal 151 (453). , 

< 05 1905 Pun Re No. 1. (Suit to set aside several 

alienations by widow — Each alienation gives rise 
to a separate cause of action.) 

4 (’23) 10 AIR 1923 Mad 109 (110). 

< * 21 ) 8 AIR 1921 Mad 661 (665) (DB). 


f(’19) 6 AIR 1919 Mad 883 (884) (DB). 
f (’24) 11 AIR 1924 Nag 308 (309) (DB). 

(’14) 1 AIR 1914 Oudh 314 (315). 

(’06) 3 Low Bur Rul 56 (60) (DB). 

(’36) 23 AIR 1936 Sind229 (231): 30Sind LR182. 
I (’33) 20 AIR 1933 Sind 179 (180, 181) : 27 Sind 
L R 230 (DB). 

(’26) 13 AIR 1926 Sind 31 (32) : 20 Sind L R 209. 
(’25) 12 AIR 1925 Sind 132 (134) : 19 Sind L R 

(’14) lAIR 1914 Sind 146 (147) : 8 Sind LR107. 
(1889) 22 Q B D 128 (131), Read v. Brown. 
*(1873) 8 C P 107 (116), Cooke v. Gill. 

[ See also (’87) 11 Bom 649 (652). (In case of an 
action on contract it consists of the making of the 
contract and of its breach in the place where it 
ought to be performed.) 

Also see Letters Patent (Cal) Cl. 12 Note 7. 

8. (’43) 30 AIR 1943 Cal 199 (201) (DB). 

9. (’S9) 16 Cal 98 (102). 

10. See also the folloioing cases : 

(•13) 30 AIR 1943 Cal 199 (201) (DB). 

(’42) 29 AIR 1942 Cal 99 (104, 111) : ILR (1941) 

2 Cal 477 (DB). 

(’02) 25 Mad 736 (739) (DB). 

(’32) 19 AIR 1932 Bom 42 (43). 

(•05) 7 Bom LI1 925 (927). (Cause of action docs 
not mean cause of action according to the facts 

stilted bv the defendant.) 

(•19) 6 AIR 1919 Cal 194 (194, 195) (DB). 

(’07) 1907 Pun Re No. 57. (Cause of action does 
not depend on the relief claimed.) 
f (17) 4 AIR 1917 Mad 221 (223) (DB). 

(’10) 34 Mad 97 (103) : 6 Ind Cas 233 (236) (DB). 
(’17) 4 AIR 1917 Nag 1 (4). 

(’05) 1 Nag L R 4 (6). . , .n <nro 

(’29) 16 AIR 1929 Pat G85 (687) : 9 Pat 447 (DB). 

(But see (’10) 8 Ind Cas 9 (12)(AIJ.)J 

11. See (’22) 9 AIR 1922 Nag 127 (128). 

12. (’92) 19 Cal 372 (379) (FB). 

f (’73) 20 Suth W R 377 (380) : Ind App Sup 

Vol. 212 (PC). , 

(’75) 2 Ind App 2S3 (285) : 1 Cal 144 (1C). _ 

[See also (’24) 11 AIR 1924 Rang Uo (147) .1 
Hang 094. (Meaning of the express.on 
gathered from the prev.ous leg)islation mUuim 
and not from definitions of the expression 
English decisions.)] 
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institution of the suit and cannot be furnished by the pleadings themselves. 13 Where 
two or more causes of action against a defendant are sought to be joined in one suit, the 
Court to which the plaint is presented must have jurisdiction over all the causes of 
action. 14 

15. “Wholly or in part arises.” — This clause makes it clear that in all 
cases covered by this section a stilt may be instituted where a part of the cause of action 
arises. Where a right and an infringement thereof are both necessary to be proved before 
relief can be granted, the cause of action arises partly where the right was created and 
partly where it was infringed. Thus, where freight was collected from the plaintiff at 
Calicut, but the goods were short delivered, the cause of action for refund of the freight 
and for price of goods short delivered arises in part at Calicut. 1 Similarly, the refusal to 
refer to arbitration on the part of one of the parties was held a fundamental part of 
the cause of action in an application under sch. II, para. 17 (now repealed) to have the 
agreement filed in Court. 2 Similarly, the cause of action for a suit to recover the sum 
assured by a policy of life insurance arises partly at the place where the assured died 
and the suit can be instituted in a Court having jurisdiction in such place. 3 

If the creation of the right and the infringement thereof both happen at a 
particular place, the tuhole cause of action will be said to arise there. But if they take 
place in different places, parts of the cause of action arise in the different places. 4 Where 
the infringement itself is in respect of several items, parts of the cause of action arise in 
the several places of infringement in respect of those items. 5 

The corresponding section of the Code of 1882 was amended by the addition of an 
explanation, being Explanation III, which provided that in suits arising out of contract , 
the cause of action arose within the meaning of the section at any of the following 
places, namely — 

(a) The place where the contract was made. 

(b) The place where the contract was'to be performed or performance 

thereof completed. 

(c) The place where, in performance of the contract, any money to which 
the suit relates was expressly or impliedly payable. 


13. (’19) 6 AIR 1919 Pat 507 (510) : 4 Pat L Jour 
387 (D13). 

(’93) 15 All 399 (103) (DB). 

14. (’84) 7 Mad 171 (173). 

(•39) 26 AIR 1939 All 163 (1C4) : I L It (1939) All 
167 (DB). (Suit for two reliefs based on two in¬ 
dependent cause of action — Court having juris¬ 
diction in respect of one only—Mere fact that the 
plaintiff has sued in one plaint for two reliefs would 
not give jurisdiction to Court in respect of other 
cuuec of action.) 

(*22) 9 AIR 1922 Oudh 124 (126). (Accounts of 
several shops of plaintiffs treated as one with con¬ 
sent of defendant —Cause of action for accounts is 
single and not separate.) 

Note 15 

1. (’19) 6 AIR 1919 Mad 883 (884) (DB). 

(*15) 2 AIR 1915 All 53 (54) : 26 Ind Cas 620 
(621). (Goods booked at Cawnpore—Suit for reco¬ 
very of excess freight tenable in Cawnpore.) 

(’82) 4 All 423 (425) (DB). (The term, us used in 


this section, does not necessarily mean the whole 
of the cause of action.) 

Also see Note 17. 

2. (’33) 20 AIR 1933 Lak 18 (21, 22). 

3. (’43) 30 AIR 1943 Cal 199 (202) (DB). (25 All 
48 referred.) 

4. (’18) 5 AIR 1918 Lah 52 (52) : 1918 Pun Re 
No. 26. 

(’18)5 AIR 1918 Lali 320 (320) : 1918 Pun Re 
No. 98, page 325. 

(’78) 3 Cal 264 (269). (Jewels obtained by fraud at 
C and pledged at K —Cause of action for recovery 
arises at C.) 

(’74) 13 Beng L R 91 (99) (DB). 

(’68) 4 Mad H C li 218 (222). (Contract entered 

into at S for carrying on partnershipat B _Goods 

to be sent to Madras—Price payable at Madras_ 

Cause of action arises partly in Madras.) 

5. (’23) 10 AIR 1923 Mad 109 (111) (DB). (Rever¬ 
sionary right to properties situate in different local 
jurisdictions.) 
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This explanation had been added to the old section to make it clear that suits 
arising out of contract could be instituted in the Court within the local limits of whose 
jurisdiction the cause of action arose either wholly or in part. But this gave rise to 
doubts whether other classes of suits could be instituted in a Court within the local 
limits of whose jurisdiction part only of the cause of action arose. It was, however, 
held in the undermentioned case, 6 following older decisions, 7 that the introduction of the 
said explanation did not effect any change in the law and that a Court would have 
jurisdiction if the material part of the cause of action arose within its jurisdiction. 
The effect of the present addition of clause (c) of the section in substitution of the old 
Explanation III, is to leave no room for doubt that all classes of suits can be instituted 
where the cause of action arises wholly, or in part. The old Explanation ill has now 
been omitted, but the Cases decided thereunder are still good law in cases arising out 
of contract. 8 * 

It must, however, be noted that a party to a contract cannot rely, at his option , 
on any of the alternatives mentioned in the old Explanation ill in order to sue in any 
particular forum. It depends in each case upon the allegations in the plaint in support 
of the relief claimed. Thus, where under a contract goods had to be delivered at a and 
the price was payable at b, the cause of action for the non-delivery of the goods will 
arise at a alone,® and that for the non-payment of the price will arise at b alone. 10 


16. Suits on contracts—General. — The meaning of the expression "cause of 
action” when applied to suits based on contracts should be ascertained by a consideration 
of the meaning of the expression in the past in the course of the development of legislation 
in India and the case law based thereon. 1 In a suit based on a contract the cause of 
action will consist of the making of the contract and of its breach at the place where it 
is to be performed.- (see also Note 17.) An action therefore for breach of a contract can, 


6. t (’03) 25 All 48 (52, 53) (1)15). 

7. (’83) 5 All 277 (270). 

(’75) 14 Beng L K 367 (360). # 

(’SO) 13 Horn 401 (415). 

(’75) 1 Horn 23 (43). 

(’83) 0 CilI 105 (111). 

[See also (’74) 13 Bong L It 461 (467, 471, 472).) 

8. (’43) 30 Allt 1043 Cal 100 (202) (DB). (History 
of Ex pi. Ill ami the effect of its omission is indi¬ 
cated in this case.) 

f (’33) 20 AIR 1033 Rom 170 (180) : 57 Bom 306 
('ll) 34 All 49 (53) : 11 Ind Cas 712 (713) (DB). 

.Is to whether under Clause 12 of the Letters 
Patent, the High Court has jurisdiction in cases 
where the cause of action arises in part within 
its jurisdiction, see the following cases : — 

(’78) 1 Mud 375 (377). (Whole cause of action must 
arise within limits. But, if part arises then leave 
must he obtained.) 

(’04) 27 Mad 404 (495, 406). 

(’06) 20 Bom 15 (44, 45). (Partly arising — Leave 
must be obtained.) 

('87) 11 Bom 257 (267). (Do.) 

(’75) 1 Bom 23 (35). (Part arising within jurisdiction 
—Leave* obtained.) 

(’h 7) 14 Cal 256 (270). (Means the whole cause of 
action—Contract as well as tho breach must have 
taken place within the jurisdiction of the Court if 
leave is not taken.) 

(’66) 1 Ind Jur (ns) 218. (If part arises, then leave 
must be obtained.) 


. (’20) 7 AIR 1020 All 142 (143) : 42 All 480. 

0. + (’20) 7 AIR 1920 Mad 146 (118)«(DB). 

Note 16 

. *(’24) 11 AIR 1024 Rang 2 (8) : 1 Rang 231 
DB). (Not by reference to any English decision or 
.he construction of any English Statute.) 

. (’87) 14 Cal 256 (270) (I)B). 

22 0 AIR 1022 Lah 1G4 (165). 
i)7 21 Bom 126 (134). 

31 15 Bom 93 (102), (Letters Patent.) 

87) 11 Bom 640 (652). 

75) 12 Bom HCR 113 (125,126). (Letters Patent.) 
37) 1867 Pun Re No. 29. 

14) 27 Mad 494 (495) (DB). 

(’21) 11 AIR 1924 Rang 2 (7) : 1 Rang 231 (DB). 
Contract of insurance— Loss to property insured 
s not a cause of action.) 

Ls) 5 AIR 1018 Low Bur 101 (102) : 9 Low Bur 
dul 75. 

10) 26 AIR 1930 Pat 294 (294, 295). (Place of 
;uing is either where contract is made or where i 
s agreed to be performed—In the absence of plea 
o the contrary by defendant it may be taken tna 
nouey was to be repaid where the transaction was 

864) 2 Hurl & C 954 (957, 958), Sichell v.lBorch. 
I-[But see (’82) S Cal 4S3 (490, 491, 495) (I'B). 

(Letters Patent.) , 

’28) 15 AIR 1028 Nag 305 (306). (Suit on fire 
nsurance — Part of cauee of action arises where 
ire occurs.)] 
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at the option of the plaintiff, bo brought either at the place where the contract was made 
or the place where the breach was committed. 3 Originally the place of making the 
contract alone was regarded as the proper forum of action and it was only afterwards 
that the place of performance and the place of breach came also to be regarded as 
forums of action. 4 See also Note 15. 

To decide the question of jurisdiction of a Court to entertain a suit based upon a 
contract regarding purchase of goods three points arise : one is the place of the contract, 
second is the question of delivery of the goods, and the third is the question of payment 
for the goods. 5 

When a contract is both made and broken at a particular place, tH6 whole cause 
of action will arise there. 6 Thus, where a promissory note is made and delivered in 
Calcutta, and is also payable to a payee who resides in Calcutta, the whole cause of 
action arises at Calcutta. 7 Similarly, where A sent money to B at Bombay who received 
it undertaking to buy goods there and ship them to a at Karwar. but failed to do so and 
A sued B for the return of the money, it was held that the making of the contract (i. e., 
receipt of the money and the undertaking) and the breach (i. o., for failure to ship goods 
from Bombay) both having occurred at Bombay, the whole cause of action arose there. 8 9 

The place where the cause of action arises in respect of any contract must be 
determined with reference to the terms of the original contract itself and not by 
subsequent negotiations” 


17. Place of making the contract. — As has been seen in Note 10, the 
making of the contract itself is a part of the cause of action. 1 But antecedent transactions 
in respect of which a contract is made will not furnish a cause of action for a suit on the 
contract. Thus, where A executes a liundi in favour of B, at Bassum in respect of an 
antecedent transaction which had taken place at Bombay, the Court at Bombay has no 
jurisdiction to entertain a suit on the contract." 


A contract is made when an offer of one party is accepted by the other party. 3 
An offer, however, must be distinguished from an invitation to offer 4 Where a 
catalogue is sent by a firm to any person, and he orders for an article mentioned therein, 


3. (’78) 1 Mud 375 (377) (DU). 

+ (’32) 19 AIR 1932 Sind !> (12): 26 Sin»l Lit 167. 

( 33) 20 AIR 1933 Bom 179 (1*0) : 57 Bom 306. 
(’71) 22 Suth W R 79 (81) (DB); 

(’73) 20 Suth W li 6 (7) (DB). 

(’19) 6 AIR 1919 Lull 272 (272). 

4. (’71) 13 Bcng L R 461 (172) (DB). 

(’31) 1.3 AIR 1931 Mad 115(116). (Thus though 
contract was made in a Native State, British Courts 
will have jurisdiction where the iirst item of per¬ 
formance began.) 

(’30) 17 AIR 1930 Rang 216 (218) (DB). 

5. (’42) 29 AIR 1912 Lah 252 (252) (DC). 

6. (’42) 29 AIR 1942 Lah 252 (252) (DB). 

7. (’07) 1 Bong L1IOC 35 (37). 

[See also (’37) 21 AIR 1937 Lull 800 (801). (Suit 
by Bank at L on pro-note executed by .1, J;, C 
and D — Pro-note signed by A at N and then 
delivered to Bank at L by li with implied autho¬ 
rity of .1 — L Court held had jurisdiction to try 
the suit against J.)} 

8. (’91) 18 Bom 43 (45) (DB). 

9. (’22) 9 AIR 1922 Nag 127 (128). 

Note 17 

1. (’74) 22 Suth W R 79 (82) (DB). 


(’12) 1912 Pun Re No. Ill : 15 Ind Cas 12 (13) 
(DB). 

(’36) 23 AIR 1936 All 514 (516). (Contract was 
entered into at A by a canvasser of the defendant 
and the proprietor (defendant) himself signed the 
contract at S—Part of cause of action arose at A.) 
(’29) 16 AIR 1929 All 236 (236). 

(’25) 12 AIR 1925 All S23 (823). 

(’19) 6 AIR 1919 All 295 (297) : 41 All 602. 

(’84) 5 All 277 (280) (DU). (Making of contract is 
material part of the cause of action.) 

(’83) 4 All 423 (425) (DU). 

(’96) 21 Bom 126 (133, 13 1). 

(T9) 6 AIR 1919 Lah 272 (273). 

(T8) 5 AIR 1918 Lah 52 (52): 191* Pun Re No. 26. 
(’01) 27 Mad 355 (359, 360) (DB). 

(’23) 10 AIR 1923 Nag 167 (169). 

(’29) 16 AIR 1929 Oudh 91 (92): 1 Luck 347 (DU), 
t (24) 11 AIR 1921 Rang 2 (7): 1 Kang 231 (DU), 
(’is) 5 AIK 1918 Sind 1 (3) : 12 Sind L R 93. 
l&Yc also (’71) 15 Suth W R 500 (500).] 

2. (TO) 3 AIR 1916 Uom 227 (227) : 10 Bom 173. 

3. t (’05) 32 Cal 884 (689, 890) (DB). 

4. (’20) 7 AIR 1920 Mad 177 (179) (DB). 
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it is he who is really making the offer, the catalogue being merely an invitation to offer. 6 
The otter itself is a part of the cause of action for a suit based on the contract. 8 An offer 
is made at the place where it is received and if it is made by post or telegram the place 
of dispatch is not a material factor. 7 


Where the parties personally meet at any place and the proposal of one is accepted 
by the other, that place, of course, will be the place of making the contract, (see 
Illustration (b).) If the proposal and acceptance thereof are made in different places, 
the place of acceptance will be the place where the contract is made. 8 The whole 
correspondence, if the contract was made by correspondence, must be looked into in order 
to find out ^here the ju’oposal was accepted. 9 Where the contract is entered into by 
postal communication, the contract will be deemed to be made where the letter of 
acceptance is posted, and not where it is received. 10 The communication of the acceptance 
of the proposal only affects the time of the coming into force of the contract and not 
the place of making the contract. 11 If the acceptance of a proposal consists of the 
performance of a condition of the proposal, the contract will be deemed to be made 
where the condition is performed. 12 If an agreement is to be executed by the plaintiff, 
part of the cause of action arises where the agreement is executed. 13 


Where the contract purports on the face of it to have been made at any particular 
place, as for instance, a promissory note dated at x, it will be presumed that the parties 
have agreed to that place being taken as the place of contract and it will be so treated. 
(See in this connexion the discussion as to conferring jurisdiction by contract in Note 5 
on S. 9.) Where in a suit upon the breach of a contract to deliver goods, it did not 
appear where the contract, if any, was made, the mere fact that an advance on account 
of the contract was made at a particular place would not give the Court of that place 
jurisdiction in the suit. 16 ___ 


5. ( 09) 1 In<l Cus 325 (327) (Oudb). 

(’22) 9 AIK 1922 Lab 100 (101). 

[See also (’32) 19 AIK 1932 Horn 291 (298) : 50 
Bom 324. (Agent sending out terms or quota¬ 
tions to tbc people — No contract arises on sucb 
letter.) 

( 38) 25 ALK 1938 Nag 186 (188) : ILR (1939) 
Nag 618. (Letter written by defendant stating 
I be terms on which bo did business held to be not 
an offer but an intimation of readiness to transact 
business.)] 

6. (’20) 7 AIK 1920 Mad 314 (314) (DB). 

7. (’40) 27 ALU 1940 Mad 19 (51) : ILK (1911) 
Mad 193 (DI5). (The posting of an offer or the 
despatch by telegram of an offer from a particular 
place cannot be regarded as part of tbc cause o 
action.) 

8. (’43) 30 AIK 1913 Mad 471 (473) (DB). 

Cll).28 AIK 1941 Lab 223 (223) (DB). (Contract 

of sale of goods.) , . . . 

( 41) 1941 Nag L Jour 37 (38). (Proposal to take 
up policy in an Insurance Company accepted 
by i<g head oil ice in C.— From the fact that proposal 
form was filled and banded over to the branch 
office in N which lmd no power to accept it, it 
cannot be said that part of the cause of action arose 

('!of27 AIK 1910 Lah 83 (86). (Offer to act as 
agent of company sent from M accepted at L 

_ Contract is made at L.) 

f (’05) 32 Cal 881 (889, 890) (DB). 


(*23) 10 AIR 1923 Lab 427 (427). 

(’19) 6 AIK 1919 Lah 26 (27) : 1 Lah 203 (Orders 
for goods by wire from L — Acceptauce by wire 

(•37) 24 AIK 1937 RIad 571 (573) : I L B (1937) 

Mad 990 (DB). % „ 

(’ll) 1 AIK 1914 Mad 311 (311). (Seller consign¬ 
ing goods to Railway — Suit for price lies where 

consignment was made.) 

C29) 16 AIR 1929 Sind 227 (228). 
f Sec (’17) 4 AIR 1917 All 121 (122). 

(’19) 6 AIR 1919 Mad 1043 (1043) (DB). 

[See also (’31) 18 AIR 1931 Cal 659 (662) : 53 

Cal 53U 

9. (’20) 7 AIR 1920 Mad 177 (179) (DB). (Offer 

transmitted from N and accepted at M -- Pay¬ 
ment against bill of lading at M—No part of cause 
of action nrises at N.) /AT i> 

10. (’43) 30 AIR 1943 Mad 471 (473) (DB). (AIR 
1942 Mad 13 : ILR (1942) Mad 243 dissented 

from.) 

(’09) 1 Ind Cas 77 (77) (All). 

(’21) 8 AIR 1921 Nag 42 (43) : 17 Nag L R 1. 

(’34) 21 AIR 1934 Mad 581 (582). 

11. (’96) 1896 Pun Re No. 76. 

12. (’05) 32 Cal 884 (S83) (DB). 

13. (’06) 30 Bom 364 (377) (DB). 

14. ( 05) 28 Mad 19 (22) (DB). 

citecL) % 

15. (’67) 2 Agra 188 (188) (1>B). 
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The principles enunciated above apply both to express as well as implied 
contracts and to obligations resembling those under contracts. Thus, where excess of 
freight is paid to a Railway Company at a particular place, there is an implied contract 
on the part of the Company to return the excess and a cause of action for a suit for 
return of the excess will arise, in part, where the obligation to return came into existence, 
namely where the excess was paid. 16 Similarly, where plaintiff sent a larger quantity of 
goods to defendant than that ordered for, and the latter returned the same and the 
plaintiff filed a suit for damages, it was held that the cause of action arose at the place 
wherefrom the defendant returned the goods. 17 Similarly, where goods were lost in one 
district and found in another, the finder is under an obligation to return them at the 
place where he found them and the Court of that place will have jurisdiction to entertain 
a suit for the recovery thereof. 1 * 

In the absence of any contract to the contrary, a transaction of hiring cannot bo 
held to be complete until the article hired is in the hands of the person to whom it is 
hired. 19 

% 

18. Place of breach or non-performance in general. — As has been 
mentioned already, the place of breach will also furnish the forum for a suit on con¬ 
tract, even though the place of making it be not within the forum. 1 The place of breach 
is the place where the contract is to be performed, 2 that is, the place where the contract 
is to be completely performed, or where the performance is to be in several places, where it 
is to be completed . 3 


16. (’15) 2 AIR 1915 All 53 (53). 

(’19) 6 AIR 1919 Mad 885 (884) (DB). 

Also see Note 15. 

17. (’19) 6 AIR 1919 Mad 1048 (1013) (DB). 

18. (’68) 9 Suth W R 586 (586) (DB). 

19. (’42) 29 AIR 1942 Mad 659 (659). (Suit for 
damages for infringement of copyright by hiring 
certain film for exhibition at a place R—Court at 
It has jurisdiction.) 

Note 18 

1. (’42) 29 AIR 1942 Oudb 250 (252) : 17 Luck 
733 (DB). (Contract made at F agreed to bo per¬ 
formed at B—Suit for damages for breach—Suit 
can be filed in B.) 

(’18) 5 AIR 1918 Upp Bur 17 (18) : 3 Upp Bur 
Rul 38. 

(’17) 4 AIR 1917 Lah 12 (12):1916run Re No.93. 

(Contract of betrothal—Breach.) 

(’82) 4 All 423 (425) (DB). 

('67) 2 Agra 248 (248) (DB). (Goods sent to Cawn- 
pore to be sold there — Sold elsewhere—Cause of 
action for breach arises at Cawnpore.) 

(’82) 1882 Pun lie No. 147. (Contract of marriage 
— Breach.) 

(’27) 11 AIR 1927 Mad 1150 (1150) (L>B).(I*laintifi 
sole agent of defendant for place M — Defendant 
not to sell at M under the contract — Defendant 
selling at M — Court at M has jurisdiction to try 
suit for damages.) 

(’03) 27 Mad 355 (358) (DB). (Contract and breach 
at the same place.) 

(See (’12) 14 Ind Cn3 560 (560) (Mad). (Contract 
neither made nor to be performed in British 
lndia.fi 


[Compare (’74) 1874 Pun lie No. 57. (Contract 
of marriage — Breach of.) | 

2. (’42) 29 AIR 1942 Oudh 250 (252): 17 Luck 733 
(DB). 

(’87) 11 Bom 649 (652). 

(*82) 4 Mad 372 (374) (DB). 
t ( 60) 8 Moo Ind App 291 (807) (PC). 

(’06) 190G Pun Re No. 70. (Bailment.) 

(’21) 8 AIR 1921 Mad GG4 (6G5) (DB). (Agent to 
sell goods at A—Selling goods at B — Court at B 
has jurisdiction.) 

(’24) 11 AIR 1921 Nag 18 (19). (Delivery to be 
taken at A—Refusal to take delivery—Court at A 
has jurisdiction.) 

(’20) 13 AIR 1926 Sind 238 (241) : 22 Sind LR 43. 
(Negligence ot agent—Cause of act ion arises where 
acts of negligence or misconduct are committed.) 
(’24) 11 AIR 1924 Sind 22 (22) (D1J). (Failure to 
carry out instruction.) 

(’22) 9 AIR 1922 Sind 32 (33) : 15 Sind L R 74. 
(Sale subject to inspection and approval at K — 
Court nt lv has power to try suit for breach o f 
contract.) 

('ll) 5 Sind Tilt 97(100):12 Ind Cas G62(6G4)(DB). 
(Goods sent to be tested ami accepted at Kai'achi — 
Latter place has jurisdiction.) 
r.S’ce n/so (’07) 9 Bom L K 903 (909, 910). 

( 06) 29 Mad 69 (70). 

(*10) 4 Sind L It 20 (26) : 7 Ind Cas 593 (593). ] 

3. (’24) 11 AIR 192 1 Sind 64 (68) (DB). 

(-24) 11 AIR 1924 Sind 29 (31) : 17 Sind L R 
164 (DB). (Delivery at K and payment at V —K 
Court has jurisdiction to try suit for breach of 
contract.) 
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Illustrations. 

(A) A purchases goods of B at M but it is agreed that the delivery of the goods and the payment 
therefor should be made at N. In this case it is clear that the contract is to be completely performed 
at N and the Court of that place will have jurisdiction to try a suit in respect of the breach of the 
contract. 4 

(B) It is agreed between A and B that goods sent by B to A should be measured at M and 
delivered at P. B fails to deliver the goods and A sues him for damages for non-delivery. The cause 
of action arises at 1* where the performance was to be completed , 5 


In cases of contracts for the sale of goods, the place where the goods had to be 
delivered is the place of performance and the Court of that place will have jurisdiction 
to entertain a suit in respect of non-delivery according to contract. 6 A delivery to a 
common carrier is, under S. 91 of the Contract Act (now s. 39 of the Sale of Goods Act), 
a delivery to the buyer. 7 Thus, where defendants contracted at Bombay to sell goods to 
plaintiff at Amritsar, the cause of action for the breach of the contract would arise in 
Bombay, as delivery of the goods to the Railway Company at Bombay would have 
operated as a delivery to the plaintiff. H 

Where the Contract itself does not stipulate the place of x^rformance, it is the 
duty of the promisor under S. 49 of contract Act to apply to the promisee to api>oint 
a reasonable place for the x^erformanco of the promise. 6 Where this has not been done, 
the |dace of ] performance should be determined with reference to the intention of the 
parties as gathered from their acts, the terms of the contract and the surrounding 
circumstances. 1 " Where no actual intention can be inferred, recourse may be had to 


4. (’ll) 5 Sind L R 97 (100): 12 Ind Cas GG2 (661) 
<DB). 

(’20) 7-AIR 1920 All 6 (8): 12 All 619 (DB). (Goods 
sent by value payable parcel — Goods found not 
1 hose ordered — Suit for damages lies where goods 
wore sent and paid for.) 

(11) 1 AIR 1911 Sind 116 (117) : S Sind L K 107. 
(“Cause of action’’ explained.) 

5. (’68) 5 Bom 11 C R A C 33 (.34) (DB). 

6. (’12) 29 AIR 1912 I,ah 252 (252) (DB). (Con¬ 
tract of purchase of goods — Owner consignor and 
consignee — Consignment at owner’s risk — Place 
of delivery is place to which goods are sent.) 

(’21) 11 AIR 1921 ball 349 (350). 

P33) 20 AIR 1933 Tilth 599 (599, GOO). 

(’31) 21 AIR 1934 All 710 (751) : 56 All 828 (DR). 

( •20) 7 AIR 1920 All 112 (143) : 12 All 180. 

P20) 7 AIR 1920 All 6 (8) : 42 All 619 (DB). 
(Where goods were sent by V. 1*. P. the cause of 
action for sending the wrong goods will arise 
where <leiivery is taken.) 

('ll) 31 All 19 (52, 53): 11 IndCns 712 (713) (DB). 
(Delay in delivery at A on account of negligence— 
(Suit lic-s in Court at A). 

(12) 13 Ind Cas 913 (Oi l) (Cal). 

(13) 18 Ind Cas 130 (131) (Lah). 

(•(JO) 1006 l’un Re No. 70. 

pan 21 AIR 1934 Mad 581 (582). (Goods sent by 
V. 1*. I’. — Place of performance is the place where 
l he goods are to he received.) 

(':>-j) 19 All! 1932 Sind 9 (12, 13) : 26 Sind Ij R 

1 67 ). 

(09) 3 Sind I. R 150 (1021: I Ind Cas 1147 (lloO). 
[&•«..* aho ( 31) 1 H ,\1R 1931 Mad 115 (110). (Ac¬ 
tual contract for despatch of goods entered in 
Native Stale First item of performance per¬ 


formed in British territory —- British Court has 

jurisdiction.)] . 

7. (’11)28 AIR 1911 Lab 223 (223) (DB). (Con¬ 
tract to sell goods completed at B — Goods to he 
sent to A — Payment also to be made at £ — 
Delivery of goods to Railway in B held delivery 
to buyer—Hence Court in A had no jurisdiction as 
no part of cause of action arose there.) 

(’14) 1 AIR 1911 Mad 311 (311). 

(’3 1) 21 AIR 1931 Lab 14 (45). 

8. (’22) 9 AIR 1922 Lab 474 (471). 

[ Butsee (1863) 1 Mad II C R 200 (202). (\\ Inch 
was however a case before the Contract Act.JJ 

9. (’05, 7 Bom L R 993 (994) (gD). 

(’13)6 Sind Ij R 181 (182): 19IndCas433(433)(DI»). 
(Where no such place is fixed, creditor can insti¬ 
tute a suit for recovery of money at the place 
where he resides.) 

f (’38) 25 AIR 1938 Mad 9 m (9/9). 

10. i (’87, 11 Bom 649 (653). . 

(17) 1 AIR 1917 All 365 (365) : 39 All 368. (Evi¬ 
dence whether place of delivery was essential part 
of contract should be taken.) 

(1860) 8 Moo Ind App 291 (307) (l’C). 

(’82) 4 All 123 (426) (DB). 

(’35, 22 AIR 1935 Bom 283 (285) : ->9 bom 3G >. 
(’68) 5 Rom 11 C It A C 33 (35, (DB). 

(’12) 13 Ind Cas 913 (914) (DB) (Cal), 
f (’03) 7 Cal W N 912 (913, 911) (D13). 

(’S3) 9 Cal 105 (106) (DR). 

(’71) 22 Suth W R 79 (82) (DB). 

(’72) 17 Suth WR 345 (345) (DR). (Bondexecuted 

llt A making amount payabte topla.n iil m person 
_ Plaintiff residing at time of bond at A, 
an inhabitant of P — intention of parties 

was to make the amount payable at -l.J 
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presumptions. 11 13ut where goods are contracted to be delivered, for instance, in Bengal, 
the mere fact that the goods were despatched from a place in the United Provinces will 
not give rise to a cause of action at that place, for a suit for damages for non-delivery. 1 - 

In many cases the place of performance will be determined by the course of 
business to which the contract relates 13 or by the nature of the act to be done under 
the contract. Thus, in a contract of service the salary is payable at the place of work. 14 
In a contract of bailment, the remuneration of the bailee is payable where the goods 
bailed are stored. 15 Where the performance consists of work done on immovable property, 
the place where it is situated will obviously be the forum. Similarly, where an agreement 
relates to the execution of a document which requires registration at a particular place, 
that place will be the place where a suit will lie for compelling the registration. 16 


19. Place where money is payable. — The payment of money under a 
contract is a part of the performance of the contract and will furnish a cause of action. 1 
As per the principles set forth in Note IS, the place where money is expressly or 
impliedly payable will be a forum of action.- Thus, the place where the money is payable 
under a promissory note or a bond will be a proper forum though the document itself 
was executed and the executant resides outside the forum? Similarly, in the case of 


(’20) 7 AIR 1920 Lah 412 (413) : 60 Ind Cas 4H1 
(481). (Place of business of defendant held to be 
place of performance on the facts of the case.) 

(’13) 18 Ind Cas 496 (496) (Lab). (Indent form 
providing that all disputes to be settled in a parti¬ 
cular place — Civil Court of that place will have 
jurisdiction.) 

\ (’38) 25 AIR 1938 Mad 977 (979). 

(’82) 4 Mad 372 (371) (DR). 

(1892) 1 Q D 753 (758), Rein v. Stein. 

(1891) 1 Q 1*. 103 (108), Hell v. Antwerp. 

11. (’12) 15 Ind Cas 883 (886) (DU) (Cal). (Parties 
resident of place where money advanced—Absence 
of agreement to repay at another place—Presump¬ 
tion that money to be repaid where transaction 
took place.) 

(’72) 9 Horn H C R 270 (272). (Indorser of hundi 
contracts to pay the amount of the hundi to the 
holder in the place where the hundi has been 
indorsed.) 

12. C22) 9 AIR 1922 AH 448 (4 18). 

13. (’82) 4 All 423 (126) (DB). (Place of perfor¬ 
mance held to be plaintiff's place of business.) 

14. (’07) 30 Mad 438 (140) (1)R). (Service at II _ 
Suit for salary at Madras will not lie.) 

(1900) 2 Horn L It 31 I (313). (Service at S — Suit 
for salary lie3 at S.) 

(*31) 21 AIR 1931 All 549 (550). (Doctor treating a 
patient under agreement made at K where the 
treatment was made. Cause of action arose at K.) 

15. (*17)4 AIR 1917 All 121 (122). 

16. (’73) 7 Mad II C It 1 76 (178) (DU). 

Note 19 

1. (*09). 1 Ind Cas 977 (978) (Lah). 
f (’78) 3 Cal L Rep 159 < 160) (DU). 

(’75) 23 Suth W R 63 (63) (DB). (Refusal of pay¬ 
ment gives cause of action for suit for payment.) 
(’33) 20 AIR 1933 Lah 599 (599, 600 ). 

2. (’08) 1 Beng L It (O C) 76 (7«) (DU). (Impliedly 
payable.) 

( 08) 1908 Pun Itc No. 36. 


\ (’33) 20 AIR 1933 All 147 (118, 149). (Lease of 
property outside jurisdiction. There is an implied 
promise to pay at place of lessor’s residence.) 

(’66) 1 Agra 115 (116) (DB). 

(’87) 11 Bom 257 (267, 268). 

(’26) 13 AIR 1926 Cal 100 (101). (Thing purchas¬ 
ed at C —Part ot purchase money paid at T )—Court 
at D has jurisdiction to try suit for return of pur¬ 
chase money on ground of breach ol warranty.) 
(’34) 21 AIR* 1934 Lah 803 (803). 

(’22) 9 AIR 1922 Lah 36 (37). 
f (’21) 11 AIR 1924 Mad 789 (790). 

(’82) 4 Mad 372 (374) (DB). (Impliedly payable.) 
(’30) 17 AIR 1930 Nag 90/(91). (Expressly pay¬ 
able.) 

\ (’25) 12 AIR J925 Nag 408 (108). (Contract to 
supply goods— Breach — Suit for damages at place 
where price was payable is maintainable.) 

( 21) 11 AIR 1921 Nag 308 (309) (1)B). 

(’16) 3 AIR 1916 Low Bur 67 (68). (Money pay¬ 
able in England — King’s Bench Court has juris¬ 
diction.) 

(’10)6 Ind Cas 111 (112) (Sind). (Contract made 
in ]’ and defendant resitting in 1.‘ — N<> evidence 
that money is payable at IC — Court at K has no 
jurisdiction.) 

3.*(’6S) 3 Agra 242 (211) (I D). 

(’96) 19 Mad *77 (178) (DB). 

(’35) 22 Allt 1935 Bom 283 (283) : 59 Bom 365. 
(‘SO) 5 Cal 82 (86). (Suit for recovery of money 
lent.) 

(’13) 2 AIR 1915 Lah lsl (182) : 1916 l’un Re 
No. 2 (DB). 

(’ 21 ) 11 AIR 1921 Mad 161 (165) : 47 Mad 103 
(DB). (Jlumli drawn by Calcutta firm on Madras 
turn agreed to he payable in Madras — Payment 
cannot be considered to be made when hundi is 


negotiated — Madras Court lias jurisdiction.) 

I See (1803) 1 Mad II C R 436 (439) (Neither 
executed nor money payable within jurisdiction' 
High Court cannot entertain suit.)] 

[See ulw (’31) 21 AIR 1934 Cal 175 (176) 


note 
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goods sold and delivered, a suit for the price thereof will lie where the same is to be 
paid, 4 even though both the sale and the delivery should have been made in another 
place. 5 An action to recover money due on a life insurance policy can be instituted in 
the place where the death of assured takes place, as the death furnishes the cause of 
action for the payment. 6 Similarly, in a contract of insurance against burglary, the 
burglary is a part of the cause of action entitling the plaintiff to sue, and a claim for the 
insurance amount can be made at the place where the burglary was committed. 7 


From what has been stated in Note 18, it follows that where the place of payment 
is not indicated in the contract, it is to be ascertained with reference to the intention of 
the parties and the circumstances of the case. 8 Thus, where a hatckitta was executed 
and the parties were also resident at a particular place, the money, is presumably 
repayable there. 0 


The rule that debtor must find the creditor. — Under the Common Law in 
England, the general rule, in the absence of a contract to the contrary, is that a debtor 
is bound to find the creditor for making the payment, i. e., the place of payment is the 
place where the creditor resides. 10 The same rule has been held to apply in India also. 
In Hainan Chettiar v. Gopalachari , 12 which was a case under the old Code, the Madras 
High Court held that the said Common Law rule did not control the express provisions 
in Explanation ill to the section, and that the place of payment, in order to gi\e 


20 AIR 1933 Lab 940 (941). (Promissory 
note payable in district M assigned in district N 
—Court at N lias jurisdiction to try suit.)] 

Also see Note 23. 

4. ('42) 29 AIR 1942 Lab 252 (252) (DB). 

( 03) 7 Cal W N 912 (914) (DB). 

(•29) 1G AIR 1929 Oudh 91 (92): 4 Luck 347 (DB). 

+ (’33) 22 AIR 1935 Mud G63 (GGl) (FB). 

(’20) 7 AIR 1920 Mud 14G (148) (DB). 

5. (’82) 4 All 423 (4261 (DB). (Payment by draft— 
Place in which draft <Vuwn presumably is the place 

of payment.) _ 

6. (’43) 30 AIR 1943 Cal 199 (201, 202) (DB). 
f (’18) 5 ATR 1913 Mad 633 (635) (DB). 

+ (’32) 19 AIR 1932 Bom 392 (393). 

(19) G AIR 1919 Cal 1014 (1015) (DB). 

(18) 5 AIR 1918 Lab 320 (320) : 1918 Pun Re 

•id*34) 2*1 AIR 1934 Sind 76 (76) : 28 Sind L R 

19* 

7. f (’37) 24 AIR 1937 All 208 (211, 212) : I L R 
(1937) All 234 (DB). 

8. (19) 0 AIR 1919 Nag 135 (13G). (Where inten¬ 
tion cannot be so ascertained, recourse may be bad 

to presumptions.) , ,,, , _. 

( 30 17 AIR 1930 Lab 818 (820). (Best evidence of 

intention of the parties is wliat they actually did.) 
( 30) 17 AIR 1930 Rang 216 (218) (DB). (Suit for 
recovery of balance of advances by a commission 

9‘7’PM 15 I ml Cas 885 (885) (Cal). (Contract con- 
eluded and completed at A —Subsequent promise 
without consideration to pay at Ti —Court at nbas 
no jurisdiction.) 

[.S’, c also (’1H) 5 AIR 1918 Low Bur 101 (102): 

0 Low Bur Rul 75.] 

10. \ ( 08) 11 Oudh Cas 191 (193). 

(’09) 1909 Pun Re No. 75. 

(•13) 20 Ind Cas 083 (683) (Low Bur). 


(•09) 3 Sind L R 81 (84) : 3 Ind Cas 892 (893). 

11. (’35) 39 Cal W N 174(184,185) (DB). (Earnest 
money paid for completion of contract of sale 
Contract not proved — Suit for money as on an 
implied contract — Rule applies — Obiter — ter 
Costello, T.) 

(’33) 20 AIR 1933 Sind 62 (64) (DB). 

*(•27) 14 AIR 1927 PC 156(158): 5 Rang 4»1 .j4 

Ind App 265 (PC). (Distinguishing 7 Bom LK 993 
and approving 11 Bom 649 and 30 Bom 16 •) 
(’26) 13 AIR 1926 All 477 (478) : 48 All 310. 

(’17) 4 AIR 1917 All 128 (129) (DB). (Banker and 

(’33^ O 20AIR 1933 Bom 179 (181, 1S2) : 57 Bom 

30G. (Deposit for due performance of contract—O 
cancellation of contract it becomes a debt due and 
this rule will apply.) 

tion to entertain suit.) 

(’74) 13 Beng L R 461 (46/) (DB). 

’31) 131 Ind Cas 303 (304) (Lab). 

(’35) 22 AIR 1935 Mad 983 (007). 

(•37) 24 AIR 1937 Nag 39 (40) : I L R ^ 

97. (Agreement to pay maintenance—Ateen 
recital as to place of payment — Suit lies P 

misce’s place of residence.) T t,->qo 

(•30) 17 AIR 1930 Nag 207 (208): 26 Nag L R300. 

(’•25) 12 AIR 1925 Oudb 209 (210). 

(’37) 24 AIR 1937 Rang 433 (434) (DB). 
based on promissory note hut °n loaii l 8 r 
which it is incidentally mentioned that a pro 
was executed as collateral security 
debtor must find the creditor applies.) 

(’36) 23 AIR 1936 Rang 251 (25-) 
r See also (’74) 14 Beng L B 367 (369).] 

12. (’08) 31 Mail 223 (226, 227). 
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jurisdiction, must be where the money is payable expressly or impliedly under the 
contract itself and not under any general rule of law. In view of the omission of the 
explanation in the present section and in view of the decisions of the Privy Council and 
of other High Courts to the contrary, 13 the view expressed by the Madras High Court 
cannot be treated as correct law. But in order that the Common Law rule should applj , 
whether in England or in India, it is necessary that the creditor should bo within the 
realm. 1 * A debtor in a Native State, for instance, is not bound to seek and pay his 
creditor who is a resident of British India. 10 Secondly, the parties should bo related 
as debtor and creditor. 16 The rule does not apply to cases where the liability of the 
defendant is based on an obligation arising under the general law and not on contract, as 
for instance, the obligation of a Hindu husband to pay maintenance to a wife who is 
compelled to live separately from him. 17 Thirdly, the Common Law rule will not apply 
if there is a contract to the contrary. Such a contract may be express or implied. The 
implication may arise from the circumstances of the case. 1 * As to the applicability of the 
Common Law rule to cases of negotiable instruments, see Note 23. 

20. Suit for accounts against agent. — In accordance with the general 
principles mentioned in Notes 18 and 19, a suit for accounts against ail agent can bo filed 
where the contract of agency was made or where the accounts aro to be rendered and 
payment made by the agent. 1 Where the contract does not specifically provide for the 
place where the accounts are to be rendered, it is to be ascertained by reference to the 
intention of the parties as gathered from the circumstances of the case.- A payment will 
be taken as intended to be made where the accounts are settled and the balance struck. 3 
Where the intention is not clear, the rule that the debtor must seek the creditor will apply 


13. See cases in foot-note (11). 

14. (’25) 12 AIR 1925 1* C 290 (292) : 53 Cal 83 : 
53 Ind App 58 (l’C). 

15. (’25) 12 AIR 1925 P C 290 (292) : 53 Cal 88 : 
53 Ind App 58 (PC). 

16. (’40) 27 AIR 1940 Mad 588 (588). (Field,in the 
case that relationship of principal and agent who 
is liable to render account i3 not that of creditor 
and debtor — Submitted with respect that it is 
doubtful if this view is correct. See Note 20.) 

17. (’ll) 28 AIR 1941 Mad 695 (696) (OR). 

18. (’11)28 AIR 1941 Mad 695 (GOG, G97)(DB). (AIR 
1927 P C 156 : 5 Rang 451: 51 Ind App 2G5 (PC) 
cannot be read as deciding that the rule can always 
be applied in India where there is noexpress stipula¬ 
tion with regard to the place of payment or no 
uppointment of a place under S. 19, Contract Act.) 

(’40) 27 AIR 1910 Mad 588 (588). (NOTH— In this 
case it is held that there is an implied contract in 
an agency that the agent is to render accounts at 
his place. Rut as will be seen in Note 20 there i3 a 
conflict of decisions on the point. There is an 
observation in the case that it cannot be laid down 
as an absolute rule that the English rule that the 
debtor must find the creditor applies even to ques¬ 
tions of jurisdiction. This is only obiter because in 
the circumstances of the case it is held that there 
is an implied contract to the contrary.) 

Note 20 

1. (’40)27 AIR 1910 Lah 85 (36, 87). (Suit for 
money by Insurance Company against its agent.) 
(’25) 12 A I R 1925 Lah 387 (389) : 6 Lah 153 
l DR). 


( •20) 7 AIR 1920 Low Rur 48 (48). (Cause of action 
arises where refusal to account takes place.) 

+ (’32) 19 AIR 1932 Rom 42 (44, 45). 

(’30) 17 AIR 1930 Rom 150 (151) : 54 Rom 192 
(DB). (Each separate payment or collection is not 
the cause of action.) 

(’15) 2 AIR 1915 Mad 1001 (1002) (FB). (Accounts 
to be rendered in Madras—Madras HightCourt has 
jurisdiction.) 

(’38) 25 AIR 1938 Nag 186 (187) : ILR (1939) Nag 
648. (Commission agent can be sued at the place 
from where the order was made if the contract was 
made at the place.) 

+ ( 32) 19 AIR 1932 Rom 291 (299) : 56 Rom 324 
(DR). 

(’36) 23 AIR 1936 Rang 251 (252). 

(’26) 13 AIR 1926 Sind 233 (241). (Cause of action 
arises where refusal to account takes place.) 

[Sec also (’17) 4 AIR 1917 All 152 (153). (Where 
neither the contract is made nor the accounts to 
be rendered at a particular place, the Court of 
that place has no jurisdiction.) 

(’32) 3 1 Rom LR 1 110 (1 115). 

(’26) 13 AIR 1926 Lah 287 (288). (Suit by com¬ 
mission agent against principal is maintainable in 
a Court within whose jurisdiction commission 
business is carried on.)] 

2. ('71) 7 Reng L R App 35 (36, 37) (DR). 

(’22) 9 AIR 1922 Lah 36 (37) (DR). 

[See also (’29) 16 AIR 1929 Lah 605 (607). (Suit 
by agent against principal for deposit given for 
due performance of duties.)] 

3. (’7 1) 187 1 l'un Re No. 22. 
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in a suit by a principal against an ordinary agent, for accounts. 4 But the rule has been 
held to be inapplicable in the case of pukka, adatia and commission agents. 6 In such 
cases, in the absence of a specific provision to the contrary, the place of business of the 
agent is the place where the money is payable. 0 The reason is that such agents are very 
different from ordinary agents in that they are not mere servants of the principal, but are 
independent factors entrusted with the goods of the principal with wide powers. And 
though liable to account to the principal, the accounting must necessarily be done at the 
place where the commission business is transacted/ A suit by an agent for the recovery 
of the amount due to him in respect of the business done by him as agent may be brought 
in the place where he carried on such business. The presumption in such cases is that a 
part of the cause of action arises in the place where the agent carries on his business as 
he is required to do a part of the work of agency in that place. 8 


21. Suit for accounts in partnership cases. — The place of performance 
in the case of a contract of partnership is the place where the business of the 
partnership is carried on. 1 Where the business is carried on in more places than one, 
a suit may be filed in any one of such places. 2 A contract of partnership was enterec 
into by P firm with D firm, both of whom had their head offices at Calcutta. The P nrm 
had a branch in the District of MuzalVarpur; the contract was that jute was to o 
purchased by the l> firm at k in the Muzaffarpur Dist.ict and was to be sent to Calcutta 
to the D firm for sale. Accounts of the partnership, that is accounts of sale and of pio 
and loss of the business, were kept at Calcutta. It was held that the purchase of jute tor 
the purposes of business could not necessarily be the carrying on of the business o w 
partnership, and that the Court at k had therefore no jurisdiction to try a suit tor tne 

dissolution of the partnership. 3 


-16 All 165 


22. Suits between banker and customer. — Where a deposit is made in 
a Hank the place of repayment is to be determined from the terms of the roce.pt wh«n 
ordinarily contains the terms of the contract. However, in the absence of such : t> ■ 

relating to the question there is no general presumption of law that the deposit o 
is repayable in a place where the depositor resides and makes a demand. In sneh^case 

----- ~ ~TL ~ * up r.oh on7 1298) : 9 Lull -155. 

4, (’-21) 11 AIK 1921 All 530 (53!) : i6 All I0> 

[See however (’10) 27 AIK 1910 Mud 588 (588). 

(The principle that «lebtor is bound to seek out 
his creditor and pay his debt is not applicable in 
India for the purpose of determining the local 
jurisdiction of particular Courts. Even assuming 
that the English rule either in terms or by 
analogy could lie applied in India the rule cannot 
he extended to the case whore the contract itsell 

is not one of loan hut or agency.)] 

5. t('2l) II All! 192-4 All 530 (>31) : -46 All 1G» 

pin* M AI It 1021 Lah 593 (693). (The place of the 
agent is the place where money is payable.) 

(But sec (’06) 30 Horn 167 (172, 1 <5).J 

(i St-o eases in foot-note (5). 

\Scc ahn (’10) 27«-\lR 1940 Lab 171 (1< 2). (Suit 
for accounts against commission agent.)] 

(•32) 19 AI It 1932 Horn 42 (45). 

15 AI It 192 s 130111 5 IS ( >49, 550). (Merc 
Heading of goods docs not constitute part of the 

cause of action.) , r . 

(•35) 22 AI It 1935 Lah GS (GO). (AIK 192* bah 

297 : 9 l.ah 155, loll.) 


(’2S) 15 AI It 1928 Lah 297 (2 
(’02) 1902 l’un lte No. 79. 

(’90 1896 Pun Be No. 7G. 

(’84) 7 Mad 171 (173, 174).] 

7 (’401 27 AIR 1940 Lah 171 (172). 

| (*2-4) 11 AIR 1924 All 530 (531) 

(*32)19 AIR 1932 Bom 42 (45). 

C39) OR \ Hi 1939 Pat 140 (140). 

8. (’37) 2 4 AIR 1937 .Sind 317 (318) (Dll). 

Note 21 

1. f (1860) 8 Moo Ind App 291 (307) (PC). 

(’517) 1897 Pun Be No. 62. 

^'place^where 'a^^eulenf of ( pa^tne«hIp was made.) 

{:$ V ... aiso»| 

csssrs " N °- 

42 (D15). (Not where the capital is subscribed.) 

| (’ll) 1 ALU 1914 Oudh 314 (31o). ^ 

2. (’26) 13 AIR 192G Mad 127 (127) 

for dissolution of partnership.) 

3. (’36) 23 AIR 1936 Pat 0 (7) (DL). 


(DI3). (Suit 
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the money becomes repayable at the place where the Bank does its business. 1 In the case 
of a trader who holds himself out as a person receiving deposits the ordinary rule that 
the debtor must seek his creditor applies." 


23. Suits on negotiable instruments. — A suit may be filed where a 
promissory note is made or bill of exchange is drawn. 1 It may also be filed where tho 
instrument is delivered to the promisee 2 or where it is payable? though it is executed in 
a different district. 4 A promissory note, which on its face purports to have been made at 
a particular place, will be presumed to have been made there. 6 Where a promissory note 
payable on demand was executed by tho defendant and handed over by him to the 
plaintiff at b , but the note described the plaintiff as a resident of m, it w r as held that tho 
Court at m had no jurisdiction to entertain a suit on tho note, but only the Court at b.° 

Where a negotiable instrument is drawn at one place and accepted at another, part 
of the cause of action will arise at the place of acceptance. 7 The liability of the acceptor 
does not attach, however, by merely writing his name upon the bill. It attaches only 
when the instrument so signed is delivered, or the fact of acceptance is communicated to 
the person entitled to the bill. 8 

The indorsement of a negotiable instrument or the assignment of a promissory 
note will also give rise to a cause of action at the place of indorsement or assignment” 
though the mere negotiation of an instrument does not constitute a payment of the 
instrument. 10 


Note 22 

1. (’40) 27 AIR 1040 All 243 (245) : ILR (1010) 
All. 207 (DB). (AIR 1017 All 128 explained.) 

2. (’17) 4 AIR 1017 All 128 (129). 

' Note 23 

1. (’10) 3 AIR 1010 Oudh 105 (106). 

(’08) 31 Mad 223 (227) (D1J). (Payee’s place of resi¬ 
dence not to be presumed to be tbe place of pay¬ 
ment.) 

(1000) 1900 Pun Re No. 57 (DU). 

[See also (’91) 15 Boin 93 (100, 101). (A case 
under Letters Patent.) 

2. (’42) 29 AIR 1042 Horn 251 (253) : ILR (1912) 
Bom 020 (DB). (Per Wadia, J.) 

3. (’30) 20 AIR 1039 Lab 408(408). (Amount on pro¬ 
note to be paid in Delhi — Defendant residing 
in U. P. and governed by U. P. Agriculturists’ 
Relief Act — Suit on pro-note can be brought in 
Delhi though it contravenes tbe provisions of S. 7 
of tbe latter Act.) 

(’20) 7 AIR 1020 Pat 157 (150) : 5 Pat L Jour 530 
(DB). 

(’G8) 1 Deng L R (O C) 35 (37). (Instrument made 
and delivered at C and also made payable there.) 
CIO) 3 AIR 1010 Bom 227 (228) : 40 Born 473. 
(Ilundi drawn and payable outside Bombay— 
Bombay High Court baa no jurisdiction.) 

(’29) 10 AIR 1929 Cal 300 (307) (DB). (New place 
<»f payment of assignee—Suit docs not lie there.) 
COG) 1 Ind Jur (N S) 233. 

(’94) 1804 Pun Re No. 21. 

[See also (’72) 3 N W P II C R 343 (344). (Ilundi 
drawn at S and payable at l' — Suit cannot be 
bled at the abode of tbe endorsee.) 

( 07) 2 Agra 123 (123). (Elundi drawn at Banda 
and payable at Benares cannot be sued on at 
Agra where the bill was sold.)] 


4. f (’83) 9 Cal 105 (109) (DB). 

(’01) 24 Mad 259 (261) (DB). 

(’15) 2 AIR 1915 Lab 481 (482) : 1910 Pun Re 
No. 2 (DB). (A different place of payment may be 
indicated by circumstances.) 

(’94) 1894 Pun Re No. 21. (Drawn at Jamna and 
payable at Sialkot.) 

(’83) 1883 Pun Re No. 71. (Hundi drawn at Multan 
and payable at Amritsar.) 

(’20) 7 AIR 1920 Pat 157 (159) : 5 Pat L Jour 536 
(DB). 

Also see Note 10. 

5. ( 05) 28 Mad 19 (22) (DB). 

(1802) 1 Mad H C R 202 (203). 

f See also (1803) 1 Mad II C R 130 (140).] 

6. (’37) 2 1 AIR 1037 Nag 211 (242) : I L R (1038) 
Nag 301. 

[See also (’12) 20 AIR 1912 Bom 251 (253, 255): 
ILR (1942) Bom 020 (DB). (Pro-note executed 
in A —No place of payment mentioned — Mere 
description of promisee as resident of It is not 
enough to show that it is payable in />.)] 

7. f (’20) 7 AIR 1920 Cal 718 (720) : 17 Cal 583 
(SB). 

(’79) 5 Cal L Rep 2G8 (270, 277). 

(’03) 1903 Pun Re No. 10. 

8. (1805) 3 1 LJ Ex 180(187). Chapman v. Coltrel. 
(1822) 5 li A Aid 47 1 (178, l70j, Cox v. Troy. 

9. (’28) 15 AIR 1028 Sind 80 (87) : 22 Sind L R 
305. 

(’33) 20 AIR 1033 Lab 010 (911). 

(’72) 0 Bom II C R 270 (272). 
t (’95) 22 Cal 451 (153). 
f (’17) 4 AIR 1917 Mad 221 (222) (DB). 

(’ll) 11 Ind Cas 851 (853) (Low Bur). 

10. (’24) 11 AIR 1924 Mad 401 (105) : 17 Mad 
103 (DB). 
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The dishonour of a negotiable instrument will also furnish a cause of action and 
a suit may be brought at the place where it was dishonoured . 11 Even a notice of 
dishonour will be a part of the cause of action and the Court of the place wherefrom 
it is given will have jurisdiction . 12 


There is a difference of opinion on the question whether the Common Law rule . 
that the debtor must find the creditor is applicable to the case of negotiable instruments. 
According to the undermentioned case 13 of the Nagpur High Court, it does not apply, 
the reason being that S. 81 of the Negotiable Instruments Act, 1831, requires the holder 
of the instrument to call upon - the person liable to pay. In another case, also of the 
same Court, 14 the rule was held not to apply but the view was based on the provision in 
S. 70 of the Negotiable Instruments Act, 1881 , that the holder must present it for payment 
at the place of business or residence of the maker, drawee or acceptor thereof, as the case 
may be. The High Court of Bombay has also taken a similar view. 15 On the other hand, 
it has been held by the High Court-of Lahore that in the case of a promissory note no 
presentment is necessary when the suit is against the maker of the note and that, 
consequently, in such a case, the Common Law rule will apply. 10 The Common Law rule 
has also been applied by the Calcutta High Court to the case of a promissory note on 

demand. 17 

23a. Suits on assigned debts.—A bona fide voluntary assignment of a debt 
affords a valid cause of action to the assignee to sue his assignor and the original debtor 
in the Court within whose jurisdiction the assignment is made. 1 See also Note 23. 


24. Suit on torts. — Section 19, as has already been seen, provides that a suit 
for compensation for wrong done to the person or to moveable property may be instituted 
either where the defendant resides or carries on business or personally wonks for gain or 
where the wrong was done. Where there are several tort-feasors and some of them only 
reside within jurisdiction, a suit will be maintainable against them at the place where 

they reside . 1 

The commission of a tortious act will be a part of the cause of action and the 
Court within the local limits of whose jurisdiction it is committed, is competent to try 

the suit . 2 ____ _ _ 

negotiable instrument, and hence a suit on such a 
promissory note bos to be instituted only at the 
place where the note is made.) 

16. (’39) 26 AIR 1939 Lab 18 (19). 

17. (*40) 27 AIR 1910 Cal 443 (445) : ILR (1940) 
] Cal 323. 

Note 23a 

1. (’33) 20 AIR 1933 Sind 179 (182): 27 Sind L R 
230 (DB). 

Note 24 

1. (’28) 15 AIR 1928 Cal S87 (889) (DB). (Suit for 
damages for conversion of land.) 

2. ('05) 3 Low Bur Rul 1C4 (165). . 

(•03) 29 Bom 368 (372). (Malicious P^secution- 

I'lacc where extradition proceedings are taken wi 


11. (’76) 1 Bom 23 (33) (DB). 

(•75) 12 Bom II C It 113 (127). 

(’83) 1883 Pun Re No. 132. 

f See also (’38) 23 AIR 1938 Nag 262 (264, 26o) : 
I 1, n (1940) Nag 502. (A' at Nagpur drawing 
liundis on Bombay firm in favour of i of Nagpui 

_After successive negotiations Z of Raipur be- 

coming holder of them—Hundis dishonoured— 
Suit by 2 against F and other indorsers not main¬ 
tainable at Raipur.)] 

12. (‘73) ] Bom 23 (43) (DB). 

(’SO) 11 Bom 257 (267). 1T « 

13. (’38) 23 Alll 1938 Nag 262 (264) : 1 L R 

(1910) Nag 502. 

14. (’35) 22 Alii 1935 Nag 144 (144). 

15. ( 42) 29 Alii 1942 Bom 251 (256): ILR (1912) 
Uoin G *20 (1)15). (A promissory note made at a par¬ 
ticular place and containing no stipulation as to 
the place of payment, cannot be regarded as being 
payable at any place other than the place where it 
js made. The Common Law rule that the debtor 
must seek out his creditor has no application to a 


r7oT2N ri W r i0 H C 1! 13 (16) (Dll). (Misrepresents* 
( tioLisuU for damages can be .ilea where »» 

r Sri1 n Cri7l(r8lt(t i , be,-r.acoof P ub,ieal i on 

will give jurisdiction.) 
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The damage resulting from the tort will also, it is submitted, furnish a cause of 
action. 3 This is in accord with sound principle. In a suit in respect of a tort the plaintiff 
has to prove both a tortious act and a consequent injury or damage. The damage or 
injury is, therefore, a material fact which it is necessary for the plaintiff’ to prove in 
order to entitle him to succeed in the suit. Thus, where the defendant instituted criminal 
proceedings at d against the plaintiff, who was residing at c and the plaintiff suffered 
damages at c, the cause of action for a suit for damages for malicious prosecution arises 
in part at c .* ..— 

25. Suit for custody of minor. — Where the defendant removes a minor 
from the custody of his guardian from a to l, the Courts at both the places have 
jurisdiction to entertain a suit for the custody of the minor. 1 

26. Suits for restitution of conjugal rights. — The cause of action, in a 
suit for restitution of conjugal rights, is the breach of the marital obligations on the 
part of either party. 1 In a suit by a husband against his wife for restitution of conjugal 
rights, th« wife’s absenting herself from her husband’s residence without his consent will 
furnish a cause of action, and the suit can therefore be brought in the Court within 
whose jurisdiction the husband resides. 2 Of course the suit can also be brought at the 
place where the wife resides at the time of the suit. 3 The reason is that a suit can be 
brought either -where the cause of action arises or where the defendant actually and 
voluntarily resides. 

A suit by the plaintiff' against his wife’s father for an injunction restraining him 
from preventing his daughter returning to the plaintiff is not a suit for the restitution 
of conjugal rights and cannot be filed at the place of the husband’s residence, when the 
father lives beyond the jurisdiction of the Court. 4 

In cases governed by the Divorce Act of 1809 the procedure for obtaining restitu¬ 
tion of conjugal rights is by petition to the High Court or the District Court for the 
local area within which the parties reside or last resided together. At the time of 
presenting the petition, the petitioner must be resident in British India, (see sections 2, 
3 and 32 of the Divorce Act.) 

27. Suits for divorce. — What determines jurisdiction under the Divorce Act 
for a petition for dissolution of a marriage or for declaring a marriage to be null and 
void is not the cause of action but the residence of the parties. The Act provides that 


(’71) G Ben" L II 111 (113, 111). (Malicious pro¬ 
secution—Cause of action urises where plaintiff is 
arrested.) 

(’71) 1874 Pun lie No. 33. (Libel—Publication gives 
jurisdiction.) 

(’10) 5 Ind Cas 513 (513) (DB) (Mad). (Wrongful 
ex-communication — Cause of action arises where 
order of ex-communication is handed over to the 
community.) 

('30)17 AIK 1930 Pat 528 (529). (Kailway colli¬ 
sion—Cause of action is where it took place.) 

[Scc(‘32) 19 AIK 1932 Bom 12 ( 11 ). (Negligence 
by Agent.) 

(’78) 2 Bom 19 (21. 53). 

(’82) 8 Cal 183 (191). (The term ‘cause of action’ 
applies to torts as well as contracts.)] 

3. i Sec (’74) 13 Beng L R 91 (99). (Effect of certain 
fraudulent misrepresentations made at Calcutta 
took place in Bombay —Held that suit should be 


tiled at Bombay and not in Calcutta. NOTE._ 

This case can be explained on the principle staled 
above.)] 

4. (’33) 20 AIR 1933 Cal 700 (70S) : 00 Cal 918. 

Note 25 

1. (’90) 12 All 213 (217) (DB). 


in oie 'o 


1. (188 1) X, It 9 P D 52 (55), Weldon v. Weldon 

2. I (’94) 18 Bom 31G (3is) (DB). 

(’19) 0 AIK 1919 All 90 (90). 

(’30) 23 AIK 1930 Mad 288 (289) : 59 Mad 392 
(DB). (The fact that the wife lias not previously 
lived with her husband within the jurisdiction 
or the fact that the marriage was hot consum¬ 
mated will make no difference — Letters Patent 
appeal reversing AIK 1934 Mad 107 ) 

3. (T 1) 1 AIK 1911 Bom 211 (214) : 38 Bom 1*>V 
20 Ind Cas 492 (195) (DB). 

4. (’36) 23 AIR 1930 Mad 288 (290): 59 Mad 392. 



352 [S 20 N 28] 


PLACE OF SUING 


such a petition is to he presented to the High Court or the District Court for the local 
area within which the husband and wife reside or last resided together. Though thus, 
residence within jurisdiction is not necessary at the time of the petition, it is necessary, 
in the case of a petition for dissolution of marriage, that the parties must be domiciled 
in India at the time of the petition and in the case of a petition for declaration of nullity 
of marriage, the marriage must have been solemnised in India and the petitioner must 
be resident in India at the time of presenting the petition. Thus, in a petition for 
dissolution of marriage, it is not necessary to prove the place of marriage or that it 
took place in India. It is enough if the parties are domiciled in India. 1 (See ss. 2, 3, 10 
and 19 of the Divorce Act.) 

A suit for the recovery of dower debt on the divorce of the wife by the husband 
may be brought at the place where the divorce takes place." 

28. Administration suits. — In a suit to administer an estate, the grant of 
probate and the undertaking to administer will furnish parts of the cause of action. 1 It 
may bo noted that a Court can grant letters of administration only if the deceased, at 
the time of his death, had any property or had a fixed place of abode, within its 
jurisdiction." 


29. Suit to set aside decrees on the ground of fraud. — A suit to set 
aside a decree on the ground of fraud can be brought where the defendant actually and 
voluntarily resides or where the cause of action, wholly or in part arises. 1 The cause of 
action in such cases is the commission of the fraud and the obtaining of the fraudulent 
decree. 2 The mere discovery of the fraud is not a part of the cause of action. 3 

Where a part of the fraud is committed within the jurisdiction of a Court, that 
Court will have jurisdiction to entertain the suit. 4 Thus, where A obtains a fraudulent 
decree against B at x and executes or applies for execution of the decree at y, part of 
the cause of action arises at //. G But a mere transfer for execution to another Court 


Note 27 

1. (90) 20 Bom 362 (303) (FB). (Decree for dis¬ 
solution may be passed though place of marriage 
not proved where tho adultery is shown to have 
been committed in India.) 

2. ('05) 32 Cal 140 (150) (DB). 

Note 28 

1. t COG) 29 Mad 239 (277) (DB). 

(’20) 13 AIR 1920 Lab 430 (430, 437). (The fact 
that part, of the property to be administered is 
within another district will not give the other 
Court jurisdiction.) 

2. See Section 270 of the Indian Succession Act 
(XXXIX of 1925). 

(’90) 20 Bom 007 (009) (DB). 

(’93) 17 Horn 089 (090) (DB). 

Note 29 

1. t(17) 1 AIR 1917 rat 598 (399). (Defendant’s 
residence.) 

(’10) 5 Jnd Cas G4S (019) (DB) (Cal). 

2. (* JO) 27 AIR 1940 Pat 444, (446)(DB). (.1, resid¬ 
ing and doing business at Sarnn, having transac¬ 
tions with Li, residing and doing business at Bombay 
— A mortgaging certain property in Saran for 
money due to /»' — Ji bringing mortgage suit in 
Bombay and obtaining decree —A suing in Court 
at Saran for declaration that decree of Bombay 
Court is nullity and fraudulent — Court of Saran 
held had no juri-diclion to try case.) 


’ll) 1 AIK 1914 All 93 (91) : 30 All 564. (No 
residence nor fraud within jurisdiction — Suit not 

entcrtainable.) ___ 

[See (’43) 30 AIR 1943 Cal 172 (176, 1/7) : ILR 
(1942) 1 Cal 562. (It is doubtful whether a suit 
to set aside a decree lies at all in the absence of 
an allegation of fraud.)] 

5 . (’.JO) 27 AIR 1940 Pat 444 (445, 440) (DB). 
(Where and how fraud was committed should be 
definitely alleged soas to constitutecauaeofaction.) 
’23) 10 AIR 1923 Mad 272 (272) (DB). 

|. (’03) 30 Cal 309 (381, 382) (DB). 

’20) 7 AIR 1920 Lab 290 (291). (Serving ofitcer 
wrongly reporting that plaintiff was evading sum¬ 
mons.) 

i. t (’02) 25 All 18 (33) (DB). 

’15) 2 AIR 1915 Mad 915 (910) (DB). 

•17) 4 AIR 1917 All 176 (177) : 39 All 607 (DB). 
(Place where plaintiff was a crested in execution o 

fraudulent decree.) ipr . *11100 

15) 2 AIR 1913 All 163 (164, 1G5) : 37 All 184 

33) 20 AIR 1933 Cal 274 (277, 278) : 60 Cal 98. 
23) 10 AIR 1923 Cal 425(425, 126)(DB). (Applied 

■oTjTTcftMVN 559 (561) (DB). (Sale at Y in exe 
cut ion of decree—T Court has jurisdiction.) 

27) 14 AIR 1927 Lab 778 (779) (DB). 
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without anything more being done will not enable the latter Court to entertain the suit 
to set aside the decree, 6 though a suit for an injunction restraining the defendant from 
executing the decree is maintainable in that Court. 7 

30. Suit to set aside documents on the ground of fraud. — A suit to 
set aside a document on the ground that it was obtained by fraud will lie where the 
fraud was committed. Thus, the cause of action for a suit to set aside a will on the 
ground that it is a forgery arises at the place where the alleged will is published. 1 It 
will also arise where the fraudulent document takes effeet against the plaintiff’s interest. 
Thus, in a suit to set aside, on the ground of fraud, a release deed executed in Calcutta, 
in respect of the plaintiff’s interest in certain property in Bombay, it was held that since 
the release took effect and operated on the property in Bombay, part of the cause of 
action arose there. 2 This view has been followed by the High Court of Madras in the 
undermentioned case. 3 

30a. Suit for infringement of copyright, trade mark, etc. — Such a suit 
can be brought at the place where the infringement takes place. 1 Where the suit is for 
infringement of copyright by hiring out a certain film for exhibition, the Court at the 
place where the hiring is made will have jurisdiction to entertain the suit. The hiring 
will not be complete till the film reaches the hands of the exhibitor. So where the film 
is sent from m to r for exhibition at r the hiring is to be held as taking place at r and 
the Court at r will have jurisdiction to entertain the suit. 2 

31. Suits against corporations — Explanation II. — The residence and 
domicile of a trading company is its principal place of business, i. e., the place where 
the administrative business of the company is conducted, which may not bo the place 
where its manufacturing or other business operations are carried on. 1 A foreign company 
which gets itself registered in British India and carries on business there must be deemed 
to have its principal office in British India. 2 


(•26) 13 AIR 1926 Lab 277 (278) : 7 Lab 61 (DI3). 
(Threat of attachment and sale — Suit lies where 
property is situate.) 

(’24) 11 AIR 1924 Luh 398 (399). (Application for 
rateable distribution based upon fraudulent decree.) 

(’28) 15 AIR 1928 Oudb 88 (88) : 3 Luck 142(DB). 

(’24) 11 AIR 1924 Pat 831 (832) (DB). (If applica¬ 
tion to execute the decree had been put in, that 
would constitute a cause of action.) 

(’17) 4 AIR 1917 Pat 598 (599). (Properly sold in 
execution — Suit to recover lies where property is 
situate.) 

[See (’42) 29 AIR 1942 Cal 69 (72) : I L R (1942) 
1 Cal 235 (DB). (Assumed.)] 

[See also ( 43) 30 AIR 1943 Cal 172 (175) : ILR 
(1942) 1 Cal 562. (There is no difference in prin¬ 
ciple between the issue of an application for execu¬ 
tion upon a decree and utilising another method by 
which it is sought to enforce it—In this case on 
the basis of a decree obtained in Lahore a peti¬ 
tion for winding up of the company was filed in 
Calcutta — Suit to set aside decree in Calcutta 
held maintainable.)] 

6. (’07) 29 All 418 (422) (DB). 

('29) 16 AIR 1929 Luh 449 (453). 

7. t<’24) 11 AIR 1924 Nag 413(415). 

[See also (’18) 5 AIR 1918 Mad 711 (712) ; 41 
Mad 213. (Declaratory suit — Inferior Court has 
jurisdiction to set aside decree of superior Court 


obtained by fraud, provided it is otherwise com¬ 
petent to try the suit.)] 

Note 30 

1. (’83)5 All 589 (590): 1883 All W N 128 (128) (DB). 

2. (*74) 13 Beng L R 91 (98, 99) (DB). 

3. (’23) 10 AIR 1923 Mad 109 (III) (DB). (Cause 
of action arises where forged will takes effect.) 

Note 30a 

1. (’42) 29 AIR 1912 Mad 659 (660). (Suit for in¬ 
fringement of copyright against hirer of cinema 
film — Part of cause of action arises where hiring 
is completed.) 

(’15) 2 A IR 1915 All 262 (262) : 37 All 446 (DB). 
(Infringement of trade mark by means of adver¬ 
tisement — Cause of action arises where the 
advertisement is published or distributed.) 

(TO) 33 All 24 (26) : 7 Ind Cas 101 (102) (DB). 

2. (’42) 29 AIR 1942 Mad 659 (659). 

Note 31 

1 *(’04) 27 Mad 315 (321) (DB). (Citing Adams v 
G. A W. Ry. Co.. 6 1IAN 404; Shiels v. G. N. 
Ry. Co., 7 Jur (N S) 631; Minor v. L. & N. \V. 
Ry., 1 G B (NS) 325, Corbet v. General Steam 
Navigation Co., 4 H & N 482; Keynsham Blue 
v. Baker, (1863) 2 11 & C 729; Taylor v. Crowlund 
Gas Co., 11 Ex 1.) 

(’28) 15 AIR 1928 Sind 111 (113) (DB). 

2. (’37) 24 AIR 1937 All 208 (217) : l L R (1937) 
All 234 (DB). 1n 


4CPC. 23. 
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Where, however, a cause of action arises at any place where the company has 
a % subordinate office, that place will (according to Explanation II) be deemed, in respect 
of such cause of action, to be the place where the company carries on business, irres¬ 
pective of the location of its head office, 3 or of the nature of work that is actually 
carried on in the subordinate office. 4 

The Government of India is not a corporation within the meaning of the 
explanation and the Secretary of State for India in Council cannot be deemed to be 
carrying on business anywhere in British India. 6 


32. Suits against foreigners. — The general rule of private international law 
with regard to jurisdiction over foreigners is extra territorium jus dicenti non paretur 
legis extra territorium non obligant — an authority who legislates or administers 
justice beyond his own realm may be safely disobeyed beyond his jurisdiction. 1 And the 
presumption is that the Legislature does not intend to exceed its jurisdiction. But it is 
only where the words of the enactment leave room for doubt whether a Court has such 
jurisdiction, that the rule of international law would be considered. 2 

Another general rule to be remembered is that all legislation is territorial and is 
consequently applicable only to such foreigners as come into the country or have made 
themselves subject to the jurisdiction of the Courts of that country. 3 

The Code does not exempt foreigners from the jurisdiction of British Indian 
Courts* and the ground on which a Court may exercise jurisdiction over a foreigner 
are, as the section says, residence, carrying on business, personal work for gam or the 
arising of the cause of action within jurisdiction. 

As regards residence, it has been held that even a temporary residence is sufficient 


to give jurisdiction. 6 

As regards the carrying on of business by a foreigner within jurisdiction, >t was 
held by the Bombay High Court in the undermentioned case* that the fore.gner mu t 
personally carry on business within jurisdiction That case 

approved by the same High Court in a later case' and also by the Madras High Com • 
These cases have held that a foreigner carrying on business through an agent within 
jurisdiction will become amenable to the jurisdiction of the Court. . 

Where the cause of action against a non-resident foreigner arisesi wit> in Vj 

tion. that, in itself, is a sufficient ground of jurisdiction ” The same principle is 
in clause 12 of the Letters Patent which extends to absent foreigner-•---- 


3. (’in) 5 AIU 1018 Pat 126 (128) : 4 Pat L Jour 

4? AIR 1943 Cal 199(203) (LB). (Branch 

office of insurance company only collected premia 
_ It could not accept proposals.) 

5 ('87) 14 Cal 256 (271) (DB). 

(’30) 17 AIR 1930 Lab 818 (819). 

Also .sec Note 10 and S. 79, N. 7. 

Note 32 

1 . (’06) 29 Mad 239 (245) (DB). , T .c 

('27) 11 AIU 1927 Sind 160 (161): 23 Sind L R46. 

(Court cannot pass decree against a person, subject 
of foreign Government, which cannot be enforced 
against liim.) 

2. (’06) 29 Mad 239 (246) (DB). 

3 ('95) 22 Cal 222 (238) : 21 lnd App 171 : 1804 

Pun Re No. 112 (PC). 

(Sec (1900; 23 Mud 458 (473). (Quasre.)J 


4. (-27) 14 AIR 1927 All 413 (414) : 49 All 669 
j£f4) 21 AIR 1934 All 740 (743, 745): 56 A11828 

(DB). (Per Niamatullab, J.—Decree paased against 

a person residing in an In ^ ia “ Sta Jf Kg flis- 
haviDg jurisdiction under S. 20 . * 

regarded as one passed without jur.udiction.) 

5. ('06) 29 Mad 239 (270) (DB). 

(’84) 10 Cal 878 (883) (DB). 

6. (’88) 12 Bom 507 (521). 

7. (’93) 17 Bom 662 (667) (DB)- 

ft 4. f* 24 \ 11 AIR 1924 Mad 158 (lov). 

VsYe 111 C03) 26 Mad 544 (552) : 30 lnd A P P 

10 2 S® 26 Mad 544 (552) : 30 lnd App 220 

( ,( 3 P 4?21 AIR 1934'All 740 (746, 754) : 56 All 828 
(DB). 
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A Court exercising jurisdiction over a foreigner should do so with caution 11 and 
should protect his interests as if he were a British subject. 12 

33. Revision. — No hard and fast rule as to revision can be laid down in cases 
of decisions as to jurisdiction under this section and each case must, therefore, be decided 
on its own merits; ordinarily interference in revision is inadvisable in such cases and 
should only be resorted to in exceptional cases to remedy an injustice; where the defendant 
is, by law, entitled to have the case tried at Patna, it will be a grave injustice to him to 
insist on its trial at Jagraon in the Punjab, and in such a case the High Court will 
interfere in revision. 1 

34. Chartered High Courts. — This section does not apply to Chartered High 
Courts in the exercise of their original civil jurisdiction. 1 These are governed by the 
Letters Patent granted to them. 

In order to give the High Court jurisdiction under the Letters Patent, either the 
whole cause of action must have arisen within the local limits of its jurisdiction or the 
leave of the High Court must have been obtained. 2 


21 . No objection 3 as to the place of suing 1 shall be allowed by any 

•urisd? Ct * i0nS t0 appellate or revisi °nal Court unless such objection was taken in 
juris iction. the Court of first instance at the earliest possible opportunity 

and in all cases where issues are settled at or before such settlement, and 
unless there has been a consequent failure of justice. 6 

[But compare 1882, S. 16A (2). ] 

[ Ss. 16-20^, S. 99, C. P. C. and S. 11, Suits Valuation Act. J 

Synopsis 


1 Scope and object of the section. 

2. Jurisdiction, meaning of. See S. 9, Notes 3, 

4 and 5. 

3. Objection to jurisdiction—General. 

4. Objection as to place of suing. 

5. “ Unless there has been a consequent 

failure of justice.” 

6. Execution proceedings. 


f ('01) 25 Bom 528 (536) (DB). 

('96) 20 Bom 133 (142, 143) (DB). 

(’93) 17 Bom 662 (668) (DB). 

C«8) 25 AIR 1938 Mad 731 (733) : I L U (1938) 
Mad 1080 (DB). 

C35) 22 AIR 1935 Mad 545 (546). 

(’19) 6 AIR 1919 Mad 883 (884) (DB). 

(’15)2 AIR 1915 Mad 116 (116) (DB). (Suit for 
rent of lands within jurisdiction—Defendant resid¬ 
ing outside—Court has jurisdiction.) 

(’06) 29 Mad 69 (71) (DB). 

('69) 4 Mad H C R 218 (222). 

+ ('03) 2 Low Bur Rul 47 (52). (Case law re- 
viewed.) 

11. (’07) 30 Mad 438 (440) (DB). 

12. ('26) 13 AIR 1926 Mad 584 (586): 50 Mad 27. 

Note 33 

1. (23) 10 AIR 1923 Lab 565 (566). 


7. Insolvency proceedings. 

8. Collateral proceedings. 

9. Foreign Courts. 

10. Court trying a remanded case, jurisdic¬ 

tion of. 

11. Procedure where suit is filed in a wrong 

Court. 


(’22) 9 AIR 1922 Lab 100 (101). (Seller sending 

quotations on enquiry — Order sent by buyer _ 

Court wrongly bolding that suit maintainable at 
buyer’s place — High Court can interfere in re¬ 
vision.) 

Note 34 

1. See Section 120. 

(’23) 10 AIR 1923 Mad 272 (27 4) (DB). 

2. (’87) 11 Cal 256 (269, 270) (DB). 

(’72) 10 Beng L R 122 (124). (Pro-note made with¬ 
out, but payable within, the jurisdiction _ Leave 

not obtained — Held, suit not maintainable ) 

( 05) 29 Bom 249 (253, 251) (DB). (Cause of action 
in Cl. 12 of tlie Letters Patent, means the whole 
cause of action.) 

(’91) 15 Bom 93 (99, 100, 101). (Do.) 

(’82) 8 Cal 483 (493) (FB). (Do.) 

(’74) 13 Beng L R 91 (98, 09) (DB). (Do.) 
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NOTE to the Synopsis. See the Notes indicated for the following topics : 


Absence of jurisdiction. See S. 9. 

Analogous law — S. 11, Suits Valuation Act. See 
Note 1. 

“At or before settlement of issues,” meaning of. See 
Note 4. 


Waiver of jurisdiction. See S. 9. 

Whether executing Court can consider validity of 
decree. See S. S8. 

Whether decree could be challenged in a separate 
suit for want of jurisdiction. See Note 6. 


1. Scope and object of the section. — It has been seen in Notes 3 to 5 on 
S. 9 that when a Court has no jurisdiction over a litigation, its judgments and orders, 
however precisely certain and technically correct, are merely nullities and can be declared 
to be void by every Court in which they may be presented. 1 It has also been seen that 
in such cases no amount of consent or waiver on the part of the parties can create 
jurisdiction where there is none. 2 There are, however, two legislative exceptions to this 


Section 21 — Note 1 


1. (’23) 10 AIR 1923 Cal 619 (621) (DB). 

('ll) 38 Cal 639 (668) : 12 Ind Cas 464 (476)(DB). 
(’31) 18 AIR 1931 Bom 402 (402) : 55 Bom 803 
(DB). 

(’26) 13 AIR 1926 Bom 1 (12) : 50 Bom 1 (FB). 
(’10) 1910 Pun Re No. 83 : 7 Ind Cas 718 (718) 
(DB). 

( 24) 11 AIR 1924 Mad 144 (145) (DB). (Thus an 
Agency Court has no right to sell the right to 
collect Kattubndi in villages situated beyond the 
limits of its territorial jurisdiction.) 

(’17) 4 AIR 1917 Mad 318 (319) : 39 Mad 1031 
(DB). 

(’18) 5 AIR 1918 Pat 71 (72) : 4 Pat L Jour 202 
(DB). (Bengal, N. W. P. and Assam Civil Courts 
Act, 1887, S. 21. Cl. (a).) 

(’31) 18 AIR 1931 Oudh 398 (400) (DB). 

\ See (’91) 13 All 300 (305): 18 Ind App 55 (PC).] 
[See also (’21) 8 AIR 1921 Upp Bur 15(16): 4 
Upp Bur Rul 75. (Whenever an objection to the 
jurisdiction of a Court is taken the Court is bound 
to entertain it and give effect to it.)] 

2. (’42) 29 AIR 1942 Cal 496 (498) : I L R (1942) 
1 Cal 149. (Case relating to want of leave under 
Cl. 12 of Letters Patent—For full discussion of the 
effect of the want of such consent, see Notes on 
Letters Patent, Cl. 12.) 


(’41) 28 AIR 1941 Rang 199 (200) (DB). (Incom¬ 
petent appeal is not rendered valid by being heard 
ex parte.) 

(’10) 27 AIR 1940 Oudh 245 (247). (Suit 
cognizable by Small Cause Court tried by it.) 

(’40°) 27 AIR 1940 Pat 406 (408) (DB). 

(’ 26 ) 13 AIR 1926 Mad 421 (422) : 49 Mad 

riH) 5 AIR 1918 Cal 946 (946) (DB). 

(•25) 12 AIR 1925 P C 155 (156) (PC). 

('11) 1 AIR 1914 P C 140 (148) : 42 Cal 116 : 41 
Ind App 197 (PC). (Where the prohibition is by a 


not 
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*(’31) 18 AIR 1931 All 454(456) : 53 A11560(DB). 

(’26) 13 AIR 1926 All 650 (652, 653). 

(’09) 2 Ind Cas 677 (G80) (All), 
t (’87) 9 All 191 (203) : 13 Ind App 134 (PC), 
t (’32) 19 AUt 1932 Bom 42 (46). 

(’27) 14 AIR 1927 Bom 663 (661) (DB). (Where a 
suit was tried as a small cause, which ought not to 
have been so tried.) 


(’ll) 10 Ind Cas 746 (747) (DB) (Bom). (As regards 
valuation agreed upon between pleaders.) 

(’10) 34 Bom 171 (175) : 4 Ind Cas 830 (831) (DB). 
(’09) 33 Bom 664 (667) : 3 Ind Cas 816 (817)(DB). 
(’87) 11 Bom 153 (159) (DB). 

’72) 9 Bom H C R 242 (246). 

’32) 19 AIR 1932 Cal 629 (631) : 59 Cal 1092. 
*32) 19 AIR 1932 Cal 67 (70) : 58 Cal 1251. 

(’31) 18 AIR 1931 Cal 651 (653) : 58 Cal 768. 

(’25) 12 AIR 1925 Cal 812 (814) : 52 Cal 559 (DB). 
(Where a Court has no jurisdiction to refer a dis¬ 
pute to arbitration, the consent of the parties 
cannot validate the reference.) 

(’20) 7 AIR 1920 Cal 131 (134) : 47 Cal 770 (DB). 
(When a Court ha 3 no jurisdiction over the subject- 
matter of suit in wbioh an order is made, such 
order as made is wholly void and does not operate 


('18^AIR *1918^Cal 925 (927) : 45 Cal 519 (DB). 
(’12) 16 Ind Cas 940 (942) (DB) (Cal). 

(’ll) 38 Cal 639 (669) : 12 Ind Cas 464 (476) (DB). 
(’09) 3 Ind Cas 466 (467) (DB) (Cal). (Absence of 
objection does not confer jurisdiction.) 

(■79) 5 Cal 489 (493) (DB). 

(’71) 16 Suth W R (Cr) 69 (70). (Ignorance and 

consequent silence.) 

(’33) 20 AIR 1933 Lah 746 (747). 

(’30) 17 AIR 1930 Lah 240 (241). __ 

(* 23 ) 10 AIR 1923 Lab 425 (426) (DB). (Agree¬ 
ment.) 

(*21) 8 AIR 1921 Lah 72 (72). 

(’15) 2 AIR 1915 Lah 185 (185). 

(•33) 20 AIR 1933 Mad 471 (474). 

(•33) 20 AIR 1933 Mad 346 (347). 

(’24 11 AIR 1924 Mad 406 (409). 

( 23) 10 AIR 1923 Mad 497 (498) (DB). (^ere 
directions were issued to a guardian in respect 
trust property of which the minor was trustee.; 

(•15) 2 AIR 1915 Mad 1075 (1076). (Even if 
r>f ic omiitnhlv pstooned from raising 


IsfnMad 26 (:S0) : 14 Ind App 1G0 (PC). 

5} 19 A Am 19320udh 697<DB>. 

I?} Is AIR 19*1 Oudh 898 (400) (DB). 

>9) 16 AIR 1929 Oudh 393 [6 84). 

;!)' 3 AIR 1916 Oudh 229 (230) : 18 Oudh Caa 

SJ 2 AIR 1915 Oudh 114 (116): 18 Oudh C»s80: 
*7 Ind Cas 543 (544). (Acquiescence.) 
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rule, the first with reference to the pecuniary jurisdiction and the second with reference 
to the territorial jurisdiction of Courts. 3 

(1) Under S. li of the Suits Valuation Act, 18S7, an objection that by reason 

of over-valuation or under-valuation of a suit or appeal, a Court has exercised jurisdic¬ 

tion which it has not, cannot he entertained by an Appellate Court unless such objection 
was taken in the Court of the first instance at or before the hearing at which issues 
were first framed or in the lower Appellate Court in the memorandum of appeal and 
such over-valuation or under-valuation has prejudicially affected the disposal of the suit 
on the merits. 4 (See also section 99 Note 6.) But s. 11 does not apply where there is 
no over-valuation or under-valuation and a Court not having the requisite pecuniary 
jurisdiction entertains a suit or appeal in spite of there being no over-valuation or 
under-valuation. In such a case, the objection as to want of jurisdiction can be taken 
at any time ; it can be taken even in second appeal. 6 

(2) Under this section which is framed on the analogy of S. 11 of the Suits 

Valuation Act, 1887,*' an objection as to the place of suing cannot be entertained by an 

Appellate Court except under the circumstances mentioned in the section. 7 

The object of the Legislature in enacting this section is that when the Court of 
first instance after giving an affirmative finding on jurisdiction takes proceedings on the 
merits of the case, the latter should not be rendered abortive and all the time and labour 
spent thereon should not be wasted simply by reason of the fact that the higher Court 
comes to a contrary finding on the point of territorial jurisdiction. 8 The section applies 


(’20) 7 AIR 1920 Pat 291 (321) : 5 Pat L Jour 164 
(DB). 

(’IB) 5 AIR 1918 Pat 392 (395) (DR). 

(’15) 2 AIR 1915 Low Bur 121 (122). 

(’25) 12 AIR 1925 Sind 324 (328) : 18 Sind L R 
286 (DB). 

3. (’41) 28 AIR 1941 Mad 129 (13G) (Dli). (Terri¬ 
torial jurisdiction to entertain application to file 
award.) 

(’41) 28 AIR 1941 Nag 36 (14) : I L R (1941) Nag 
1 (FB). (Territorial jurisdiction.) 

*(’38) 25 AIR 1938 Mad 257 (259. 261) (DB). 

(’38) 25 AIR 1938 Pesh 77 (78) (DB). 

4. (’41) 28 AIR 1941 Oudh 587 (590) : 17 Luck 
121 (DB). (Objection not raised as to pecuniary juris¬ 
diction and decree passed held should be deemed to 
have been waived.) 

(’39) 26 AIR 1939 All 552 (553) : ILR (1939) All 
557 (DB). 

(’29) 16 AIR 1929 Lab 509 (511) : 11 Lab 15. 

(’24) 11 A I R 1924 All 388 (389) : 46 All 250 
(DB). 

(’30) 17 AIR 1930 All 869 (873) (DB). 

(’33) 20 A I R 1933 All 249 (252) : 55 All 345 
(FB). 

+ (’37) 24 AIR 1937 Cal 430 (431) (DB). (Objec¬ 
tion cannot be raised in execution proceedings.) 
t (’38) 25 AIR 1933 Nag 149 (150) : ILR (1939) 
Nag 300 (DB). (The objection is to be taken at the 
earliest possible opportunity — But where issues are 
to be framed it may be allowed at or before settle¬ 
ment of issues — Court’s discretion.) 

(’37) 24 AIR 1937 Oudh 379 (380) : 13 Luck 340 
(DB). 

See also the following cases : 

(’01) 24 Mad 427 (429). 


(’18) 5 AIR 1918 P C 188 (191, 192) : 43 Bom 
507 : 46 Ind App 24 (PC). 

(’27) 14 AIR 1927 All 359 (360). 

(’21) 3 U P L R 201 (201) (DB). 

(’14) 1 AIR 1914 All 128 (128) : 36 AH 58 (DB). 
(’91) 13 All 580 (580, 581) (DB). 

(1862) 1 Bom H C R A C 62 (63) (DB). (Cannot be 
raised in second appeal.) 

(’04) 31 Cal 849 (856) (DB). 

(’03) 31 Cal 344 (348) (DB). 

(’97) 24 Cal 661 (G67) (DB). 

(’95) 1 Cal W N 136 (137) (DB). 

(’74) 22 Suth \V R 301 (302) (DB). 

(’74) 22 Suth W It 124 (126) (DB). 

(’74) 22 Suth W R 120 (121) (DB). 

(’74) 22 Suth W It 101 (101) (DB). 

(’30) 17 AIR 1930 Mad 541 (542). 

(’25)12 AIR 1925 Oudh 561 (563) : 28 Oudh Cas 
203 (DB). 

(’20) 7 AIR 1920 Pat 92 (94) (DB). 

5. (*42) 29 AIR 1942 Oudh 481 (482) (DB). (Dis¬ 
trict Judge admitting and deciding appeal value of 
which was beyond the pecuniary limit — Objection 
held could be raised in second appeal oven at time 
of arguments.) 

6. (’23) 10 AIR 1923 Cal 619 (622) (DB). 

+ (’11)1 AIR 1914 Lah 385 (388) : 1914 Pun Re 
No. 87 (DB). 

7. *1*25) 12 AIR 1925 Mad 117 (119, 123) (DB). 
(Principle of S. 21, C. P. Code, is that the plea of 
want of territorial jurisdiction may by waived ) 

(’23) 10 AIR 1923 Cal 619 (C22) (1)B). 

8. (’l l) 1 AIR 1914 Lah 385 (387, 388) : 1914 
Pun Re No. 87 (DB). (This section was considered 
retrospective and was applied to a suit tiled before 
its coming into force.) 
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to all objections as to the place of suing, that is, to territorial jurisdiction based on the 
alleged infringement of the provisions of ss. 1G to 20, 9 and its effect is to cure, for all 
purposes, objections to territorial jurisdiction except under the conditions specified in 
the section. 10 The failure to notice the provisions of this section is analogous to an 
irregularity in procedure or a mistake or error apparent on the face of the record. 11 

This section does not apply to Chartered High Courts in the exercise of their 
original jurisdiction, as they are governed by clause 12 of the Letters Patent. 1- 

The principle underlying the section is of general application and has been 
applied to .appeals, 13 and also to cases which do not fall strictly within its terms. 11 See 
Notes G to S. When a suit is instituted in a British Indian Court, that Court must 
determine whether it has jurisdiction to hear the suit or not, by the aid of the provisions 
of this Code. 15 

The section only applies to want of territorial jurisdiction. It does not apply 
to the inherent incompetency of a Court to deal with a cause 10 or to the want of 
pec uni ary j urisd iction. 17 

Bee also the undermentioned case. 15 * 


2. Jurisdiction, meaning of. — See Section 9, Notes 3, 4 and 5. 

3. Objection to jurisdiction—General. — It has been seen in Note 5 on S. 9 
that a party may waive irregularities in the exercise of jurisdiction which the Court has, 
or an enquiry into the existence of facts nece ssary to give jurisdiction, but that otherwise 

*(’35) 22 AIR 1935 Rang 517 (520). 

[See also (’32) 19 AIR 1932 Bom 291 (300) : 56 

Bom 324 (DB).] 

t3°(’33) b 20 2 AIR' 1933 Nag 318 (321, 322) : 29 
Nag L R 342. (Objection to jurisdiction of Appel¬ 
late Court not raised in first Appellate Court can¬ 
not be raised in second appeal.) 

14. (’26) 13 AIR 1926 Mad 421 (422, 426) : 49 

Mad 746 (DB). , ... Q , 7 

+ (’30) 17 AIR 1930 All 873 (874) : 52 All 947. 

(Section field applicable to an application under 
O. 9, R. 13.) 

15. (’34) 21 AIR 1934 All 226 (230) (DB). 

16 C IO) 27 AIR 1940 Oudh 245 (247, 248). (Suit 
not cognizable by Small Cause Court entertained 
and dismissed—S. 21 does not apply—riamt re¬ 
turned to be presented to proper Court.) 

+ (’37) 24 AIR 1937 All 515 (525) : I L R (1937) 
All 670 (DB). (Objection that Court bad no juris¬ 
diction to entertain an application for restitution it. 
not being the Court which passed the decree in the 

(’36) 23 AIR 1936 Nag 1 (3) : 31 Nag L B Sup 57 

(FB). (Jurisdiction over subject-matter ■) 

f (’35) 22 AIR 1935 Nag 250 (2o6) : 31 Nag L R 
Sup 43 (FB). 

M*' SB 

* ( 72 iv- 

(Want of pecuniary jurisdiction cannot be wai - 

18M-37) -4 AIR 1937 All 567 (569): I L R (1937) 
All 761. 


9. (’17) 4 AIR 1917 Mad 198 (200, 201) (DB). 

(’34) 21 AIR 1934 Sind 123 (129) : 28 Sind L It 54 

(DB). (Suit relating to immovable property outside 
British India—Objection as to want of jurisdiction 
can be taken on appeal notwithstanding this sec¬ 
tion.) 

f (’24) 11 AIR 1921 Mad 697 (701) (1)B). 

*( •20) 7 AIR 1920 Mad 1019 (1023, 1024) : 43 
Mad 675 (FB). 

( ]«) 5 Allt 1918 Mad 297 (299) (DB). (Quaire 
only.) 

(’31) IK AIR 1931 Oudh 411 (411) (DB). (Question 
whether suit triable on small cause or original side 
is not governed by section.) 

10. (’20) 7 AIR 1920 Mad 1019 (1024) : 43 Mad 
675) (FB). 

+ (’35) 22 AIR 1935 Oudh 358 (360) : 11 Luck 
187 (DB). 

[See (’35) 22 AIR 1935 Cal 153 (153). (TrialCourt 
dismissing suit as against person on ground of 
want of jurisdiction as against such person —On 
appeal by other defendant, appellate Court pass¬ 
ing decree as against person against whom it was 
dismissed—In application for review of appellate 
judgment contention raised that this section 
cured the defect of want of jurisdiction as against 
former defendant — Held, not cured as objection 
was in fact raised in trial Court.)] 

11. (’-29) 16 AIR 1929 Nag 73 (74) : 25 Nag L R 

12? + (’29) 16 AIR 1929 Cal 358 (364) : 56 Cal 940 

(’36)^164 Ind Cas 907 (910) (DB) (Cal). (Where 
High Court has no jurisdiction under Cl. 12, the 
omission to raise theobjection at the earliest oppor¬ 
tunity will not preclude defendant from raising it 
at the appellate stage.) 
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no amount of consent ol* waiver can give jurisdiction where there is none. An objection 
to the inherent jurisdiction of a Court to try a cause cannot therefore be waived and can be 
raised at any stage of the proceedings. 1 Thus, it can be allowed to be taken for the first 
time in an execution proceeding 2 in appeal, 3 in second appeal, 4 in Letters Patent appeal," 


Note 3 

1. (’43) 30 AIR 1943 Lah 129 (134) (DB). (If there 
is an inherent lack of jurisdiction the proceedings 
are coram non jndice and must be set aside even 
though the objection is raised after the lapse of 
some years.) 

*(’85) 7 All 230 (243) (FB). 

( 32) 19 AIR 1932 Bom 291 (294): 56 Bom 324 (DB). 
(’26) 13 AIR 1926 All 650 (652). 

(’32) 19 AIR 1932 Bom 42 (45) (DB). 

('89) 13 Bom 650 (652) (DB). 

(’88) 12 Bom 155 (157) (DB). 

(’83) 7 Bom H C R A C 79 (81) (DB). 
t (’88) 16 Cal 13 (16) (DB). (Absence of jurisdic¬ 
tion found by the Court itself.) 

(’82) 8 Cal 678(685)(DB). (A new trial of a small cause 
suit may be granted on the ground of want of juris¬ 
diction in the Court though not originally raised.) 
(1865) 4 Suth W R (Miso) 21 (21) (DB). (Plea of 
limitation.) 

(1865) 2 Suth W R Act X 76 (76) (DB). 

(1862) 1862 Suth W R Sup No. 15 (16) (SB). 

(’33) 20 AIR 1933 Lah 890 (890). 

('29) 119 Ind Cas 721 (722) (Lah). 

(’14) 1 AIR 1914 Lah 85 (85, 86) : 1914 Pun Re 
No. 64 (DB). 

(’18) 5 AIR 1918 Mad 757 (758). (No jurisdiction 
can be conferred by practice however long conti¬ 
nued it may be.) 

(’90) 13 Mad 25 (27) (DB). (If the objection is ap¬ 
parent on the face of the plaint.) 
t (’36) 23 AIR 1936 Nag 1 (3) : 31 Nag L R Sup 
57 (FB). (Even in execution.) 

(’35) 22 AIR 1935 Nag 212 (214): 31 Nag L R 408. 
(’31) 18 AIR 1931 Oudh 411 (411) (DB). (Objection 
that suit is cognizable only by a Small Cause Court.) 
t('35) 22 AIR 1935 Pesh 151 (152) (DB). 

(’35) 22 AIR 1935 Rang 174 (176) (DB). (Court 
can raise the point at the time of delivering judg¬ 
ment even though not raised by the parties.) 

(’21) 8 AIR 1921 Upp Bur 15(16): 4 UppBurRul75. 
(To) 2 AIR 1915 Low Bur 107 (108) : 8 Low Bur 
Rul 211. (Where a suit was brought for the cus¬ 
tody of a child and not under the Guardians and 
Wards Act.) 

[Sec (’36) 23 AIR 1936 Cal 133 (135). (Suit by 
partnership firm not registered under S. 58. 
Partnership Act—Plea that suit is notmaintainable 
r an be raised even after filing written statement.)] 
[See also (’31) 18 AIR 1931 All 689 (693) : 53 
All 747 (DB).] 

[But see (’71) 8 Bom H C R A C 245 (247) (DB). 
(Held, the High Court was not bound to enter¬ 
tain the objection unless it was patent on the face 
of the record.) 

(’69) 12 Suth W R 140 (140) (DB).] 

2. (’42) 29 AIR 1942 Cal 496 (498) : I Lit (1942) 1 
Cal 149. (Decree obtained in mortgage suit with¬ 
out getting leave under L.P. (Cal) Cl. 12 held to be 
without jurisdiction. For further discussion of this 
question see Notes on Letters Patent (Cal) Cl. 12.) 


Also see S. 38, N. 8. 

3. (’42) 29 AIR 1942 Pesh 81 (82). (Point that 
civil Court had no jurisdiction to entertain suit in 
view of S. 21, Punjab Alienation of Land Act, can 
be raised for first time in appeal.) 

(’41) 28 AIR 1941 Mad 129 (134, 135) (DB). 

(Allowed in the course of argument.) 

(’24) 11 AIR 1924 P C 95 (101) : 51 Cal 361 : 20 
Nag L R 33 : 51 Ind App 72 (PC). (If there is a 
defect of jurisdiction.) 

(’33) 20 AIR 1933 All 392 (393). 

(T9) 6 AIR 1919 P C 150 (152) : 42 Mad 813 : 46 
Ind App 151 (PC). 

(’34) 21 AIR 1934 All 139 (140) (DB). 

(’31) 18 AIR 1931 All 490 (494) : 54 All 25 (FB). 

+ (’31) 18 AIR 1931 All 406 (407). 

(’32) 19 AIR 1932 Bom 42 (45). 

(’87) 11 Bom 153 (170, 171, 172) (DB). 

*(’29) 16 AIR 1929 Cal 358(364): 56 Cal 940 (DB). 
*(’09) 36 Cal 193 (206, 207) (DB). 

(’07) 7 Cal L Jour 152 (167). (Question of limita¬ 
tion.) 

(’90) 13 Mad 25 (27) (DB). 

(’34) 21 AIR 1934 Sind 123 (129): 28 Sind L R 54 
(DB). (Suit relating to immovable property outside 
British India—Objection as to want of jurisdiction 
can be taken notwithstanding this section.) 

(T9) 6 AIR 1919 Low Bur 45 (45). 

4. (’42) 29 AIR 1942 Oudh 481 (482) (DB). (District 
Court admitting and deciding appeal value of 
which was beyond its pecuniary jurisdiction — 
Objection held could be raised at time of argu¬ 
ments in second appeal.) 

(’29) 16 AIR 1929 All 442 (443). 

(’32) 19 AIR 1932 All 701 (702) : 54 All 998 (DB). 
(’31) 18 AIR 1931 All 406 (407). 

(’30) 17 AIR 1930 All 519 (519). 

(’09) 2 Ind Cas 677 (680) (All). 

(’23) 10 AIR 1923 Bom 321(349): 47 Bom 843(FB). 
(’89) 13 Bom 489 (491) (DB). 

(’89) 13 Bom 424 (427) (DB). 

(’87) 12 Bom 155 (157) (1>B). 

(1864) 2 Bom H C R A C 192 (193) (DB). 

(’99) 26 Cal 598 (600) (DB). 

(’71) 16 Suth W R 69 (70). 

(’70) 14 Suth W R 228 (230) (DB). 

(’70) 14 Suth W R 12 (14) (SB). 

(1802) 1862 Suth W R 15 (16) (FB). 

(’23) 10 AIR 1923 Lah 551 (553) (DB). 

(’90) 13 Mad 273 (274) (DB). 

(’35) 22 AIR 1935 Oudh 325 (326) : 11 Luck 106. 
(’36) 23 AIR 1936 Pat 177 (178) (DB). 

Also sec Ss. 100 and 101 Note 59. 

5. (’32) 19 AIR 1932 All 273 (276): 54 All 573(FB). 
+ (’35) 22 AIR 1935 All 760 (761,762): 57 All 916. 

f Sec (’35) 22 AIR 1935 All 746 (748) : 57 All 891 
(DB). (Where however the question depends upon 
questions of fact, the pica will not be allowed to 
be raised for the first time in Letters Patent 
Appeal against decision of a single Judge in 
second appeal. )J 
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in revision, 6 in an appeal after remand, 7 and even in the course of argument 
before the Privy Council. 8 If the objection is not raised till at a late stage and the 
jurisdiction is doubtful, the proper course is to proceed with and determine the suit. 9 
Where an objection as to jurisdiction is raised very late, the party may in the discretion 
of the Court be made liable for costs. 10 If a question is raised as to the jurisdiction of 
the Court, the Court should decide it first and then proceed to decide other points, if it 
holds that it has jurisdiction. 11 

A defendant who objects to the jurisdiction of a Court cannot be said to have 
acquiesced in the trial of the suit simply because he did not apply for a transfer. 12 

Although a defect of jurisdiction cannot be waived, the High Court may, in the 
exercise of its discretion, refuse to interfere in revision where substantial justice has 
been done. 13 

The proper way to plead to the jurisdiction of the Court is to take the plea in the 
written statement as a substantive part of the defence. 14 


If a Court is competent to try a suit and the parties without objection join issue 
and go to trial upon the merits, the defendant cannot subsequently dispute the jurisdiction 
of the Court upon the ground that there were irregularities in the initial procedure which 
if objected to at the time, would have led to the dismissal of the suit. The irregularity in 
assuming jurisdiction is waived if no objection is taken in time. 16 Further, where the 
question of jurisdiction depends upon the decision of some question of fact or law, if a 
party does not raise the question during the trial, be should not be allowed to do so after 
the proceedings have been carried to a conclusion. 16 

4. Objection as to place of suing. — As has been observed in Note I, this 
section is an exception, so far as territorial jurisdiction is concerned, to the general rule 
that an objection to the jurisdiction of a Court can be entertained at any stage. The 
expression "place of suing” means venue of trial and has no reference to the competency 
of the Court in the sense of its general authority to adjudicate on any matter in 
controversy. 1 Under this section no objection as to the place of suing will be entertained 


Also see Letters Patent (Cal) Cl. 15, N. 14. 

6. (’85) 7 All 230 (243) (FB). (At any stage.) 

(’30) 17 AIR 1930 All 873 (871. 875) : 52 All 947. 
(’09) 33 Born 004 (667) : 3 Ind Cas 816 (817) (DB). 

7. f (’99) 23 Bom 22 (26, 29. 30) (DB). 

(’70) 14 Suth W R 288 (288) (DB). 

(’82) 8 Cal 67S (685) (DB). 

8 f (14) 1 AIR 1914 P C 140 (143) : 12 Cal 116 : 
41 Ind App 197 (PC). 

(’91) 13 All 300 (304) : 18 Ind App 55 (PC). 

('84) 2 Bom II C R 40 (45) (SB). 

9. (1862) 1 Hyde 284 (286). 

10. I’67) 7 Suth W R 490 (490) (DC). 

(•71) 15 Suth W R 48 (49) (DB). 

C36) 23 AIR 1936 Pat 177 (178) (DB). (Costs not 

allowed.) 

[See (’35) 22 AIR 1935 Pat 160 (161): 14 Pat 414 
(DB). (Objector not allowed costs.)] 

[See also (’29) 16 AIR 1929 Lah 246 (246). 
(Objector deprived of costs.)] 

11. f (’33) 20 AIR 1933 Ondh 191 (192) : 8 Luck 
676 (DB). 

(’33) 20 AIR 1933 Pat 104 (107): 12 Pat 117 (DB). 
Also see S. 9 Note 3. 

12. (’15) 2 AIR 1915 Cal 62 (63) (DB). 


lIso see S. 20 Note 13. 

[3. (’04) 28 Bom 458 (460) (DB). 

’18) 5 AIR 1918 All 355 (356) : 40 All 666. 

14. (’32) 19 AIR 1932 Cal 146 (147) : 59 Cal loO 

15. (’43) 30 AIR 1943 Mad 449 (453) (DB). 

•42) 29 AIR 1942 Cal 496 (498) : I L R (1942) 1 
Cal 149. 

’39) 26 AIR 1939 Bom 485 (486) : I L R (1939) 
Bom 472. (Court assumed jurisdiction under wrong 
order of transfer.) 

•36) 23 AIR 1936 Nag 1 (3) : 31 Nag L R Sup o7 
(FJB) 

•35) 22 A I R 1935 Pat 439 (444) : 11 356 

(DB). 

f (’12) 13 Ind Cas 542 (544) (DB) (Cal)- 

16. (’10) 27 AIR 1940 Pat 406 ( 408 ) (DB). (Case 
of execution proceedings—Property which coukl no 
be sold, sold by executing Court competent to doso 
-No objection raised-HeM.it could not be raised 
subsequently even though decision was wrong 
atp itrvi Puf in4 • 12 Fat 117 relied on.) 


Note 4 

1. (’41) 28 AIR 1941 Nag 36 (51): ILR (1941) Nag 
1 (FB). (Per Niyogi, J.) 
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by any appellate or revisional Court unless the following two conditions exist — 

(1) the objection is taken at the earliest possible opportunity, and in cases where 

issues are settled, at or before such settlement," and 

(2) there has been a consequent failure of justice. 3 

In cases in which issues are settled, if the territorial jurisdiction of a Court is trans¬ 
ferred to another Court after the settlement of issues, but the former Court nevertheless 
proceeds to act in the suit, is it necessary to raise an objection to the jurisdiction at the 
earliest possible opportunity and does S. 21 apply? It was assumed in the undermentioned 
cases 4 that S. 21 would apply and that if no objection was raised at the earliest possible 
opportunity after the transfer, the objection would be deemed to have been waived. It is 
submitted that S. 21 does not apply to such a case. As will be seen in Note 2 on S. 150, 
where a Court has jurisdiction to entertain a suit or proceeding at the time of its 
institution , such jurisdiction is not lost by the subsequent transfer of the area or territory 
with reference to which the suit or proceeding was instituted. If this be so, no question 
of any objection as to the place of suing can arise and consequently no question of the 
applicability of s. 21 . 

5. “Unless there has been a consequent failure of justice.” — Even if 
an objection has been raised at the proper time, it is still necessary, before an appellate 
or revisional Court could entertain such objection, to show' that the trial in the w’rong 
Court has led to a failure of justice. 1 The question whether trial in the wrong Court has 
led to a failure of justice must be answered on a consideration of the merits of the case. 3 


2. (’19) 6 AIR 1919 Mad 1063 (1063) (DB). 

(19) 6 AIR 1919 Cal 1077 (1078) (DB). 

❖ (’31) 18 AIK 1931 All 4-54 (456):53 All 560 (DB). 
t (’14) 1 AIR 1914 Lab 385 (3S8) : 1914 Pun Re 
No. 87 (DB). (Objection as to non-residence witbin 
jurisdiction.) 

( 20) 7 AIR 1920 Mad 1019 (1023) : 43 Mad 675 
(FB). 

(19) 6 AIR 1919 Mad 242 (244) (DB). (Cannot 
maintain subsequent suit tbut tbe decree is a 
nullity.) 

(’31) 18 AIR 1931 Oudb 130 (137). 

(’28) 15 AIR 1928 Pat 324 1325,326):7 Pat 216 (DB). 
(’17) 4 AIR 1917 Pat 598 (599). 

Also see S. 18 Note 4. 

3. (’40) 27 AIR 1940 Lab 171 (172). (Suit for 
accounts against commission agent—Objection to 
place of suit raised — Held, it was in interest of 
justice that suit should be tried in place where 
agent carried on business.) 

4. (’21) 11 AIR 1924 Mad 697 (699) (DB). 

[See also (’20) 7 AIR 1920 Mad 1019 (1023) : 43 
Mad 675 (FB). (Tbe question was raised but not 
decided )] 

Note 5 

1. (T9) 6 AIR 1919 All 82 (83) : 12 All 74 (DB). 

( 33) 20 AIR 1933 Pat 555 (557). 

(’34) 21 AIR 1934 All 549 (550). 
t (’34) 21 AIR 1934 All 226 (230) (DB). 

(’31) 18 AIR 1931 All 556 (557) (DB). 

C29) 16 AIR 1929 All 236 (236). (Waste of public 
time.) 

(’22) 9 AIR 1922 Cal 345 (346) : 49 Cal 37 (DB). 
(T9) 6 AIR 1919 Cal 1014 (1015) (DB). 

(T3) 20 Ind Caa 370 (371) (DB) (Cal). 

(’38) 10 Pun L R 234 (234). (Distance.) 


I (’34) 21 AIR 1931 Lab 233 (233, 231). 

(’32) 19 AIR 1932 Lab 135 (135, 136) (DB). 

(’31) 18 AIR 1931 Lab 142 (143) (DB). 

(’29) 16 AIR 1929 Lab 509 (511):11 Lab 15 (DB). 
(’22) 9 AIR 1922 Lab 164 (165). 

(T9) 6 AIR 1919 Lab 217 (217) (DB). 

(*17) 4 A I R 1917 Lab 12 (12, 13) : 1916 Pun Re 
No. 93. 

t(’14) 1 AIR 1914 Lab 385 (388) : 1914 Pun Re 
No. 87 (DB). 

(T3) 18 Ind Cas 130 (131) (Lab). 

(’37) 21 A I R 1937 Mad 571 (574) : I L R (1937) 
Mad 990 (DB). 

(’35) 22 AIR 1935 Mad 574 (575). (Defendant on 
whom lay tbe onus of proving tbe issues that arose 
in the suit, was ex -parte for no satisfactory reason: 
Held that there was no failure of justice.) 

(’25) 12 AIR 1925 Mad 171 (172) (DB). 

(’24) 11 AIR 1921 Mad 457 (158) (DB). 

C20) 7 AIR 1920 Mad 1019 (1023, 102 1) : 43 Mad 
675 (FB). 

(T8) 5 AIR 1918 Mad 297 (299) (DB). {Queere.) 
(•20) 7 AIR 1920 Nag 92 (92). 

(’22) 9 AIR 1922 Oudb 121 (126). 

(’28) 15 AIR 1928 Pat 324 (326) : 7 Pat 216 (DB). 
C24) 11 AIR 192 1 Pat 527 (528). 

(T6) 3 AIR 1916 Low Bur 14 (15) (DB). 

(’ll) 1 Sind L R 261 (266) : 10 Ind Cas 980 (980) 
2. (10) 27 A I R 1910 Lab 171 (172). (Suit for 
accounts against commission agent — It is in in¬ 
terests of justice that suit is tried at agent's place ) 
( 21) 8 AIR 1921 All 66 (67, 68) (DB). 

+ (’34) 21 AIR 193 1 Lab 233 (233, 234). 

C39, 26 A I R 1939 All 163 (164) : ILR (1939) All 
(.7 (DB). (Question not pure question of law and 
cannot be decided without finding facts.) 
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6. Execution proceedings. — See also Note 8 on s. 38 and o. 21 R. 7. 


The question of the applicability of S. 21 to execution proceedings has been viewed 
in two aspects as exemplified in the illustrative cases below : 

(1) A suit is instituted in Court A which has no territorial jurisdiction over it. 

No objection is, however, raised by the defendant to the want of jurisdiction 
and a decree is passed therein. Section 21 precludes him from rasing the 
objection in any appellate or revisional Court. But can he raise the 
objection in execution proceedings ? 

(2) A decree is passed by Court A. After the passing of the decree, the territory 

with reference to which the suit was filed in Court A is transferred to the 
jurisdiction of Court B, by Government notification. Court A nevertheless 
proceeds to execute the decree against properties in the territory so 
transferred. Does s. 21 apply so as to compel the defendant to raise an 
objection at the earliest possible opportunity to the jurisdiction of Court A 
to proceed with the application ? 


On the first question it has been held in the undermentioned cases 1 that the 
objection cannot be raised for the first time in execution proceedings. In Zamindar of 
Ettiapuram v. Chidambaram ~ it was held that the effect of the section was that an 
objection which an appellate or revisional Court was, under the terms of the section, 
precluded from allowing, must be considered cured for all purposes and that a Court 
of first instance cannot do that in execution which the appellate or revisional Court is 
precluded from doing. The Calcutta High Court has, however, held that an executing 
Court can question the jurisdiction of the Court which passed the decree, w et er 
territorial, pecuniary or in respect of the judgment-debtors person. 3 l*or a full discussion 
of the subject, see Note 8 on section 38. 


On the second question it has been generally held that the principle of S. 21 
applies to execution proceedings also. 4 Thus, a sale or delivery of property by our A 
made without objection at the earliest possible opportunity cannot be subsequently 
objected to on the ground of want of territorial jurisdiction. 6 But the Calcutta Hig oui 
has taken a contrary view, 0 based on the ground that S. 21, being an exception o > e 


(*30) 17 AIR 1930 Lab 1016 (1016). (Voluntary 
omission to adduce evidence on merits by defen¬ 
dant—No ground of failure of justice.) 

Note 6 

1. (’40) 27 AIR 1910 Sind 150 (153) : ILR (1941) 
Kar 79 (DB). (Execution of award — Objection 
(bat Court tiling it bad no jurisdiction because it 
related to property outside its jurisdiction.) 

( 04) 27 Mad 118 (120) (DB). 

(’75) 24 Suth W R 363 (364) (DB) 

f (’37) 24 AIR 1937 All 567 (069) : IIjR (1937) 

All 761. 

(1864)2 Bom HCR 374 (375) (DB). 

t (’31) IS AIR 1931 Sind 47 (50) : 25 Sind L R 
201 (DB). (Consent decree on award of property 
beyond local limits.) 

(’35) 22 AIR 1930 Oudb 358(360): 11 Luck 187 (I B). 

(’38) 25 AIR 1938 Pesb 77 (78) (DB). 

(’35) 22 AIR 1935 PeBb 142 (143). 

2. (’20) 7 A 1 R 1920 Mad 1019 (1024) : 43 Mad 
675 (FB). 

3. (’25) 12 AIR 1925 Cal 907 (909):53 Cal 166 (FB). 

(’32) 19 AIR 1932 Cal 380(380) (DB). 


4. (’27) 14 AIR l927Mad627(630):50 Mad88- (DB). 
[ Sec also (’40) 42 Pun L R 374 (376, 377). (S. 21 

applies by virtue of S. 141 to execution proceed¬ 
ings. NOTE.—The statement that S. 21 applies 
by virtue of S. 141 is not correct because S. 141 
does not apply to execution proceedings. SeeNote3 

on S. 141.) 

See also oases cited in foot-note (5). 

5. (’20) 7 AIR 1920 Mad 505 (506, o07, oOS) . 4 

(’13) 18 Ind Cas 498 (499) (DB) (Mad). (Sale. 

•34) 21 AIR 1934 Mad 573 ( 575 ) (DB). (Do. 
t (’26) 13 AIR 1926 Mad 421 (422, 426, 427) . 49 

Mad 746 (DB). (Do.) . ..> /riRl fUplivecv 

(’24) 11 AIR 1924 Mad 457 (458) (DB). (Deliv y 

19 AIR 1932 Mad 440 (442) : 55 
Mad 856 (DB) (No objection taken as to trans- 
feree Cou ur sd?ction to execute the decree 
even on the grounds of appeal-Point cannot be 

6.7«l d li, n AI P r^3 Cal 019 IMS) ({>» « 
[But see (’12) 13 Ind Cas 542 (544) (DB) (Oaij.j 
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general rule that the inherent want of jurisdiction of the Court cannot be waived by 
consent of the parties, should not be so interpreted as to have a wider application than 
what is justified by its terms. In a decision of the Madras High Court, 7 one of the 
learned Judges, Mr. Justice Ramesam, was of opinion that S. 21 cannot be applied to 
execution proceedings. The observation was, however, obiter, and was dissented from by 
the other learned Judge. The actual decision in that case was that where a Court had no 
power to sell certain properties though within its territorial jurisdiction , the objection 
to jurisdiction cannot be deemed to have been waived by its not having been raised at the 
earliest possible opportunity. 

It was held in the undermentioned case 9 that where a Court sells properties 
without objection by the judgment-debtor, after the territorial jurisdiction has been 
withdrawn from it, the estoppel against the judgment-debtor cannot be extended to apply 
to a subsequent purchaser of the same property at a sale held in execution of a decree 
against the same judgment-debtor in another suit. 

The High Court of Madras has also held 9 that the failure of a party to object to 
the territorial jurisdiction of a Court to pass a final decree does not amount to a waiver 
of objection to the Court’s jurisdiction to sell the property in execution of that decree. 

When a Court has jurisdiction over the subject-matter of an execution petition, 
the mere fact that the Court deals with the petition without a formal order of transfer 
of the decree by the Court which passed it, would not make the orders passed on such 
petition null and void. The absence of an order of transfer is merely an irregularity in 
the assumption of jurisdiction by the Court when proceedings are commenced in it; and 
if objection is not taken in the first instance, it must be taken to have been waived. 10 

7. Insolvency proceedings. — Under the proviso to s. ll of the Provincial 
Insolvency Act of 1920, no objection as to the place of presentment of an insolvency 
petition shall be allowed by any Court in the exercise of appellate or revisional jurisdiction 
unless such objection was taken in the Court by which the petition was heard, at the 
earliest opportunity, and unless there has been a consequent failure of justice. 

8. Collateral proceedings. — As has been seen already in Note G, the effect 
of s. 21 is that an objection to the territorial jurisdiction of a Court not taken in the 
manner provided by that section must be considered cured for all purposes. It has 
accordingly been held by the High Courts of Lahore, 1 Madras, 2 Nagpur 8 and Patna 1 
that an objection as to territorial jurisdiction of a Court, not raised at the proper time 
under s. 21 , cannot be raised in any collateral proceeding or in a separate suit. The High 
Courts of Bombay, 0 Allahabad 9 and Calcutta 7 have, on the other hand, held that this 


7. (’28) 15 AIR 1928 Mad 746 (759) (DB). 

8. (’20) 7 AIR 1920 Mad 505 (506, 507, 508) : 43 

Mad 135 (DEB. 

[See also (’39) 26 AIR 1939 Pat 532 (534) : 18 
Pat 670 (DB).(Property situated outside territorial 
jurisdiction cannot be sold—No objection raised at 
time of sale by judgment-debtor—Anotherexecu- 
tion creditor not estopped from questioning sale.)] 

9. (’27)14 AIR 1927 Mad 627 (630):50 Mad882(DB). 

10. (’43) 30 AIR 1943 Mad 449 (453) (DB). 

[See also (’43) 30 AIR 1943 Lah 129 (135) (DB). 
(Objection as to non-compliance with O. 21. R.5, 
C. P. C., raised six years later — Objection held 
waived and proceedings held not null and void : 
AIR 1940 Lah 394, reversed.)] 

Note 8 

1. f (’29) 16 AIR 1929 Lah 449 (452) (DB). 

2. (’25) 12 AIR 1925 Mad 117 (119, 123) (I>B). 


(’19) 6 AIR 1919 Mad 242 (244) (DB). 

(’29) 16 AIR 1929 Mad 323 (324) (DB). (Objection 
as to pecuniary jurisdiction.) 

[See also (’38) 25 AIR 1938 Mad 257 (261, 262) 
(DB). (Do.)) 

3. (’41) 28 AIR 1941 Nag 3G (40. 45. 51) : I L R 
(1941) Nag 1 (KB). (AIK 1935 Nag 250 : 31 Nag 
Lit (Sup) 43 (KB) should be deemed as overruled.) 

4. f (’28) 15 AIR 1923 Pat 324(326): 7 Pat 216(DB). 
f See also (’33) 20 AIR 1933 Pat 104 (106) : 12 

Pat 117 (DB). 

(’33) 20 AIR 1933 Pat 457 (459).] 

5. (’26) 13 AIR 1926 Bom 481 (483). 

[See also (’33) 20 AIR 1933 Bom 398 (401 402) : 
57 Bom 456 (DB). 

(’87) 11 Bom IGOn (170n, 171n) (DB).] 

6. f (’31) IS AIR 1931 A11454(458): 53 All 5G0(DB). 

7. (’37) 24 AIR 1937 Cal 738 (739). 
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section does not preclude the objection being raised in a separate suit. But the Bombay 
High Court has arrived at the same conclusion as the former set of High Courts, by 
applying the principle of constructive res judicata to such cases and holding that an 
objection to the territorial jurisdiction of the Court in a previous suit, which might and 
ought to have been raised therein, must be deemed to have been heard and decided in 
favour of the existence of jurisdiction and is barred from being raised again in a subsequent 
suit. 8 The High Court of Allahabad 9 has held that the principle of constructive res 
judicata will not apply, the reason given being that the decree in the former suit was one 
passed without jurisdiction. The High Court of Calcutta in coming to the conclusion that 
the question of territorial jurisdiction can be re.agitated in a separate suit, has not referred 
to the question of res judicata. 10 

9. Foreign Courts. — This section has no application unless the place of suing 
is one to which the Code applies. 1 It has, therefore, no application to a case in which 
there has been usurpation by the lower Court of the jurisdiction of a foreign Court. 2 
Thus, a suit instituted in a British Indian Court against a non-resident foreigner on a 
cause of action which arose wholly outside British territory is not covered by S. 21. But 
where the defendant has submitted to the jurisdiction of the Court, he cannot subsequently 
challenge its decision for want of jurisdiction. 3 

10. Court trying a remanded case, jurisdiction of. — The jurisdiction of 
the Court trying a remanded case depends entirely on the order of remand. Where, 
therefore, a case is remanded to Court A for trial, Court B can have no jurisdiction to deal 
with it or pass any orders in it. Neither s. 21 in terms nor the principle underlying it is 
applicable to the case. 1 

Where a case is remanded to Court A for trial on the merits , it has been held 
that it has no power to entertain a question as to jurisdiction raised before it for the first 
time." 


11. Procedure where suit is filed in a wrong Court. — See also o. 7 R. io. 

Where a Court finds that it has no jurisdiction to entertain the suit, the proper 
procedure is to return the plaint under o. 7 R. io for presentation to the proper Court. 1 


(’84) 10 Cal G97 (707) (1)13). 

(’HI) 8 Cal L Rep 261 (264) (DB). (Irregularity- 
Objection to, cannot be allowed at a late stage.) 

( 79) 5 Cul G4 (G9. 70. 71) (DB). 

(’70) 13 Suth W R 292 (293, 294) (DB). 

(6'cc also (’22) 9 AIR 1922 Pat 322 (334) (DB).j 
8.*(’26) 13 AIR 1926 Bom 481 (484). 

Also see S. 11 N. 73. 

9 (’31) 18 AIR 1931 All 454 (458) : 53 All 560 

(DB). 

10. (’37) 21 AIR 1937 Cal 738 (739). 

Note 9 

1. (19) 6 AIR 1919 P C 150 (152) : 42 Mad 813 : 
46 Ind App 151 (PC). 

t('2K) 15 AIR 1928 Bah 297 (298) : 9 Lah 445 
(DB). 

2. (’19) G AIR 1919 Mad 1043 (1043) (DB). 

(’28) 15 AIR 1928 Bub 297 (299): 9 Bab 415(DB). 
(’25) 12 AIR 1925 Mad 788 (789). 

3. f (’34) 21 AIR 1934 All 740 (757) : 56 All 828 
(DR). (Defendant taking plea of want of jurisdic¬ 
tion but also defending suit on merits is estopped 
from contending lbat the Court bad no jurisdic¬ 
tion.) 


Note 10 

1. (’23) 10 AIR 1923 Mad 351 (351. 352). 

2. (’68) 5 Bom HCBAC 137 (138) (DB). 

Note 11 

1. (’40) 27 AIR 1940 Lab 171 (172). (And not to 
dismiss the suit.) 

(19) 6 AIR 1919 Lah 26 (27): 1 Lah 203. 

(•75) 23 Suth W R 263 (263) (DB). 

(’26) 13 AIR 1926 All 708 (709). (Appellate Court 
can under Ss. 196 and 197, Agra Tenancy Act, i 
possessed of all materials,, itself dispose of the suit 
on merits.) 

(’66) 1 Agra 280 (280). 4 l 

(’66) 1 Agra 222 (222). (The Court should not how¬ 
ever reject the plaint without recording its rea¬ 
sons.) 

(’99) 23 Bom 756 (759) (DB). 

(’89) 23 Bom 679 (681) (DB). 

(’85) 9 Bom 266 (268) (DB). (Appellate Court may 

alBu return.) 

(’85) 9 Bom 259 (265) (DB) (Do.) 

(’84) 8 Bom 313 (318) (FB). „ 4 

(’75) 1 Bom 538 (543) (DB). (Appellate Court may 

also return.) 
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The objection as to jurisdiction need not have been raised at any particular stage 
to enable the Court to so transfer. The question of delay mentioned in S. 21 is only 
applicable where the objection as to jurisdiction is raised before an appellate or revisional 
authority. 2 The trial Court, however, is incompetent to order the return of the plaint 
after the passing of the decree. 3 


22. [ S. 22.] 'Where a suit may be instituted in any one of two or 

Power to transfer suits rnore Courts and is instituted in one of such Courts, 

which may be instituted any defendant, after notice to the other parties, may, 
in more than one Court. . .. ... . 

at the earliest possible opportunity and in all cases 
where issues are settled at or before such settlement, apply to have the suit 


transferred to another Court, and the Court to which such application is 
made, after considering the objections of the other parties (if any), shall 
determine in which of the several Courts having jurisdiction the suit shall 


proceed. 


Synopsis 


1. Scope and applicability of the section. 

2. “Apply to have the suit transferred.” 

3. Notice to the other parties necessary 

before making application. 

4. Grounds for transfer. See Section 24. 

5. Objections must be heard before making 

order. 


6. Application when to be made. 

7. Transfer to Court subordinate to a diffe¬ 

rent High Court. See Section 23. 

8. Stay of suit. 

9. Appeal. 


NOTES to the Synopsis. See the Notes indicated for the following topics : 
How application made. See Note 2. 

“May be instituted.” See Note 1. 

“Shall determine in which of the several Courts having jurisdiction 
the suit shall proceed.” See Section 23 Note 4. 

Transfer where plaintiff has a choice of Courts. See Note 1. 

When discretion exercised. See Note 1. 

Whether question as to want of jurisdiction of trying Court can be raised 
in application for transfer under this section. See Note 1. 


1. Scope and applicability of the section. — It is a general principle of 
law that a plaintiff, as arbiter litis, has a right to choose his own forum. 1 This section 
curtails that right to a certain extent by providing that the suit can bo transferred under 
certain circumstances from the forum chosen by the plaintiff to another. Very strong 
reasons, therefore, must be shown to deprive the plaintiff of this right to choose his 
forum r and Courts, as a rule, ought not to lightly interfere with it. ; * (See also s. 24 , 


(’08) 5 Horn II C R A C2I2 (213) (DB). 

(•87) 10 Mad 211 (212) (DB). 

[Sec (’88) 11 Mad 482 (485) (DB). (However, the 
Appellate Court is not bound to return.)] 

2. (’ll) 4 Sind L R 264 (266): 10 Ind Cas 980 (980). 

3. (’15) 2 AIR 1915 Nag 110 (117) : 11 Nag L 11 
13 (DB). 

[See also (’84) 8 Bom 380 (389) (DB). (Refusal by 
High Court to return, after decision in second 
appeal.)] 

Section 22 — Note 1 

1. (’40) 27 AIR 1940 Nag 115 (149) : ILR (1911) 
Nag 311 (DB). 

t(’24) 11 AIR 1924 Lah 249 (250). 

(’24) 11 AIR 1924 Lah 304 (305). 


(’79) 4 Cal L Rep 282 (284). (Where in both suits 
practically the same issues are triable, tbe plaintiff 
who first institutes his suit is entitled to proceed in 
the Court in which he has chosen to bring the suit 
and to have tbe other suit stayed.) 
t (’28) 15 AIR 1928 Lah 183 (181, 185). 

C 28 ) 15 AIR 1928 Lah 159 (159, 160). 

(’24) 11 AIR 1924 Lah 306 (308, 309, 310), 

2. (’24) 11 AIR 1924 Lah 306 (310). 

C28) 15 AIR 1928 Lah 159 (159, 160). 

(’20) 7 AIR 1920 Lah 381 (382) : 1919 p un p e 
No. 167. 

(’94) 1894 Pun Re No. R. 

( 1>9 (133 U 134) 14 L ° W BUr 37 <39> : 7 L ° W Bur Rul 

3. (’24) 11 AIR 1924 Lah 249 (250). 
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Note 13.) The mere fact that it would be more convenient to the applicant to have the 
action tried elsewhere is no sufficient reason to force the plaintiff out of the Court in 
which he is legally entitled to sue. But the totality of circumstances should indicate the 
preponderance of the balance of convenience in favour of the suit being proceeded with in 
a Court different from that in which it has been instituted. 4 


This section applies only where the suit in its entirety is cognizable by either of 
the two Courts, namely, the Court in which the suit is instituted and the Court to which 
it is sought to be transferred. 5 


This section assumes that the party applying for transfer does not question the 
jurisdiction of the Court. Consequently, this section has no application where the party 
applying for transfer pleads that the Court has no jurisdiction. 6 Where, however, the plea 
as to want of jurisdiction has been heard and decided in plaintiff’s favour and the 
defendant thereupon applies for transfer on the basis of the evidence of jurisdiction, the 
section will apply. 7 

This section has reference only to cases which, at the option of the plaintiff , 
can be brought in more Courts than one. 8 It is less general than the provisions of S. 24. 

This section and s. 23 do not apply to a case in which the question is whether a 
suit should be tried by a Court subordinate to a High Court or by a High Court. In such 
a case the High Court may, under its inherent powers, exercise powers similar to those 
contemplated by these sections. 9 

Where some of the defendants to a suit are resident within the jurisdiction of one 
Court and others within the jurisdiction of another Court and the suit is instituted in the 
former Court by leave of Court granted under s. 20 (b), the proper remedy, where such 
leave has been granted without notice to the opposite party, is to apply under this 
section to have the suit transferred. 10 Sections 22 to 25 of the Code are not affected by 
anything contained in S. ll of Dekkban Agriculturists’ Relief Act (XVII of 1879). (Now 
see Bombay Agricultural Debtors Relief Act, XXVIII of 1939.) 

2. “Apply to have the suit transferred.” — An application for transfer 
under this section should be made by petition and affidavits setting forth the grounds of 
transfer. 1 But the Court may in proper cases dispense with the affidavit.- Where there 


("28) 15 AIR 1928 Lab 183 (184, 185). 

(’09) 10 Cal L Jour 208 (212). 

4. (’40)27 AIR 1910 Nag 145 (119) : ILR (1941) 
Nag 311 (DB). (The convenience of both parties 
have to be weighed and the decision would ultimately 
turn on the balance of convenience.) 

("24) 11 AIR 1924 Lah 249 (250). 

(’24) 11 AIR 1924 Lah 304 (305). 

+ ( 35) 22 AIR 1935 All 979 (980). 

(’28) 15 AIR 1928 Lah 183 (184, 185). 

(’21) 11 AIR 1924 Lah 306 (310). 

(’30) 23 AIR 1930 Pesli 5 (6, 7). 

5. (’42) 29 AIR 1942 All 387 (388) : ILR (1942) 
All 802 (DB). (Each Court having jurisdiction to 
deal with only part of thedisputc—Section 22 does 
not apply.) 

6 ('ll) 28 AIR 1941 All 27 (28) : ILR (1940) All 
737 (DB). 

(’01) 1901 All W N 130 (137). 

(’23) 10 AIR 1923 Lah 288 (289). 

(’35) 22 AIR 1935 All 979 (980). (Application for 
transfer maintainable when jurisdiction of Courtis 


not challenged.) 

(’14) 1 AIR 1914 All 351 (352). 

(’08) 1908 All W N 46 (47). (Section does not em¬ 
power a Court to entertain a suit which otherwise 
it would have no jurisdiction to try.) 

(’09) 4 Ind Cas 922 (922) (Lah). 

(’18) 5 AIR 1918 Oudh 441 (412):21 OudhCas217. 
(’20) 7 AIR 1920 Pat 138 (140). 

(’19) 6 AIR 1919 Pat 345 (348). 

7. f (’27) 14 AIR 1927 Lah 183 (184, 185). 

8. (’14) 1 AIR 1914 All 351 (352) : 12 All L Jour 

896 (896). 

(’23) 10 AIR 1923 Lah 288 (289). 
f (’34) 21 AIR 1934 All 569 (571). 

[Sec (*29) 16 AIR 1929 Lah 175 (176). (Under 
the section both Courts must have jurisdiction 

over the suit.)J v __ 

9. (’34) 21 AIR 1934 All 14 (16) : 56 All -01. 

10. (’38) 23 AIR 1938 Pesh 15 (17). 

Note 2 

1. (’83) 9 Cal 980 (982). 

2. (’12) 14 Ind Cas 561 (561) (Lab). 
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are several suits to be transferred, a separate application is necessary for each suit. 1 
(See also S. 24 Note 3). Even before a guardian ad litem has been appointed to a minor 
defendant, any next friend of the minor may apply on his behalf under this section for 
transfer of the case to another Court. 4 5 

This section confers the right of applying. Section 23 indicates to which Court 
the application is to be made. Under this section such Court is to determine in which 
of the several Courts having jurisdiction the suit shall proceed. The question has arisen 
whether this power includes the power to order a transfer or only a power to declare in 
which Court the suit is to proceed. It has been held by the Nagpur High Court that the 
power includes the power to transfer. 6 But there is a conflict of decisions on the point. 
The conflict has arisen with reference to the question whether under this section a High 
Court has power to transfer a case to a Court subordinate to another High Court. For 
a discussion of the subject, see section 23 Note 4. 

3. Notice to the other parties necessary before making application— 
The provision as to notice under this section is mandatory. The words l 'after notice to 
the parties” indicate that the notice must be given prior to the making of the application 
and that the notice issued by the Court after the application is filed is not what is 
intended, so that where no notice is given before the application is made, the application 
must be dismissed. 1 It would seem that an application made in the presence of the 
parties may be assumed to be made after the notice required by the section. 2 

4. Grounds for transfer. — See Section 24. 

5. Objections must be heard before making order. — The object of notice 
to the parties is to see if they have any objections to the application for transfer. Where 
a party does not file his objections on the first day, the Court may grant him further 
time to do so. 1 


6. Application, when to be made—The provision as to the time of making 
the application is also mandatory and an application under tho section must be made at 
the earliest possible opportunity and in cases where issues are settled, at or before such 
settlement. 1 Issues cannot, however, be settled until after all the parties are properly 
represented before the Court; as for instance, where a guardian ad litem is to be 
appointed for a minor defendant. 2 A party taking transfer proceedings in the trial Court 
and then approaching" the High Court cannot be said to be guilty of laches. 3 

7. Transfer to Court subordinate to a different High Court. — See Section 23. 


8. Stay of suit. — Under S. 20 of the old Code, where a suit which might be 
instituted in more than one Court was instituted in a Court within the local limits of 
whose jurisdiction the defendant or all the defendants did not reside or carry on business 
or personally work for gain, the defendant or defendants might obtain an order staying 


3. (’70) 2 N W P H C R 147 (147, 148). 

4. (’89) 10 Cal 771 (770). 

Also see O. 32, R. 5, Note 1. 

5. (’40) 27 AIR 1940 Nag 145 (147) : I Lit (1941) 
Nag 311 (UB). 

Note 3 

1. (’10) 3 AIR 1910 Lab 95 (90) : 1917 Pun Re 
No. 11. (Section 151 cannot empower the Court to 
ignore tho section.) 

(’78) 2 Cal Ij Rep 352 (353). 

1’28) 15 AIR 1928 Bah 183 (183, 184). 

+ [But see (’35) 22 A I R 1935 All 979 (980). 


(Notice to other party should be given before 
making such application but notice given even 
after making transfer application is sullicient.)J 

2. (’78) 2 Cal 1, Rep 352 (353). 

Note 5 

1. (’78) 2 Cal L Rep 352 (353). 

Note 6 

1. (’25) 12 AIR 1925 Bah 322 (322). 

( 23) 12 AIR 1925 Bah 175(175). 

2. (’14) 25 Ind Cas 723 (724) (Lah). 

3. (’28) 15 AIR 1928 Mad 15 (15, 1G). 
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the proceedings on the ground that justice was more likely to be done by the suit being 
instituted in some other Court. 1 This provision has now been dropped as unnecessary, 
because sufficient provision has been made for the transfer of suits in such cases. 2 

A Court has, of course, an inherent power to stay a suit where the ends of justice 
require it or to prevent the abuse of the process of tbe Court. 3 

9. Appeal. — An order under this section is not an appealable one. See S. 104. 


23. I Ss. 22, 23, 24.] (l) Where the several Courts having jurisdiction 

To what Court are subordinate to the same Appellate Court, an application 

application lies. un der section 22 shall be made to the Appellate Court. 

% 

(2) Where such Courts are subordinate to different Appellate Courts 
but to the same High Court, the application shall be made to the said High 
Court. 


(3) Where such Courts are subordinate to different High Courts, the 
application shall be made to the High Court within the local limits of whose 
jurisdiction the Court in which the suit is brought is situate. 


[1877, Ss. 23 and 24; 1859, S. 13.] 

Synopsis 

1. Scope of the section. 

2. “Appellate Court,” meaning of. 

3. Applicability of section to Chartered High Courts. 

4. High Court’s power to transfer to Court subordinate 

to a different High Court. 

5. “Subordinate,” meaning of. See Section 3. 


1. Scope of the section. — This section indicates the Courts to which 
applications under S. 22 should be made, and should be read along with that section. See 
Notes on section 22. 


The expression 


"High Court" in this section includes the Chief Court of Oudh. 


i 


2. “Appellate Court,” meaning of. — The words "Appellate Court" mean 
tbe Court to which ordinarily appeals will lie from the Court in which the suit has een 
filed. 1 If appeals lie to different Courts in different classes of cases from the^same 


Note 8 

1. (’27) 14 AIR 1927 Bom 79 (80) : 51 Bom 26. 

(’89) 13 Bom 17« (183). (Suit in Bombay High 

Court _ The fact that defendants and witnesses 

resided in Wardha, in Central Provinces, does not 
necessarily show that justice is more likely to be 
done by the suit being tiled in Wardha.) 

(’84) 8 Bom 571 (574). (Costs of previous litigation 
in foreign Court not paid—No ground for stay of 
suit.) 

(*01) 1901 All W N 136 (137). 

(’08) 35 Cal 541 (542). (Two suits in two Courts 
under different High Courts—Stay ordered under 
Ss. 20 and 24 of the Code of 1882.) 

(’05) 9 Cal W N 748 (749). (Same matter in litiga¬ 
tion in High Court and in Small Cause Court — 


ay of small cause suit ordered under S. 20.) 
i) 3 Mad L Jour 270 (272). (Where proceedings 
rre stayed, plaintiff was entitled to reinstitute tue 
it in another Court without paying nay addi- 
>nal court-fee.) 

32) 22 Cb D 397 (406), McHenry v. Levis. 

33) 23 Ch D 225 (229, 230), The Brovian Guano 

impany v. Bockwoldt. or 

(•27) 14 AIR 1927 Bom 79 (80) : o 1 Bom -0. 

See S. 151 and Notes thereoD. 

(’34) 21 Allf 1934 All 14 (15): 56 All 201 (DB). 

Note 2 „ 

(’23) 10 AIR 1923 Rang 22 (22) : 11 Low Bu 
ll 146 (DB). (Overruled on another point in AI 
34 Rang 265 : 12 Rang 548 (FB).) 
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subordinate Court, the application should apparently be made to that Court to which an 
appeal would lie in the class to which the suit belongs. 


3. Applicability of section to Chartered High Courts. — The section 
provides that an application under S. 22 shall be made to the Appellate Court where the 
several Courts in which a suit may be instituted are subordinate to such Appellate Court. 
The High Courts of Rangoon, 1 Madras, 2 Calcutta 3 and Patna 4 have held that for the 
purpose of transfer applications from the original side of the High Court, the Judge 
sitting on the original side is not subordinate to the High Court. An earlier decision of 
the Lahore High Court 6 has also taken the same view, but a later case 0 of the same 
High Court has taken a contrary view. The Rangoon High Court has held that though 
this section does not prescribe the Court to which an application is to be made in a case 
in which a suit pending on the original side of a High Court is desired to be transferred 
to another High Court or to a Court subordinate to another High Court, the High Court 
in which the suit is pending has inherent power to transfer the case. 7 The Nagpur High 
Court has also pointed out that this section and S. 22 do not provide for cases in which 
the alternative Courts or any of them is itself a High Court. 8 This is also pointed out by 
othor High Courts but the tendency is to hold that the High Court has inherent power 
to transfer in such cases. See Note 4 for further particulars of this discussion. 


4. High Court’s power to transfer to Court subordinate to a different 
High Court. — There is a conflict of opinion as to whether a High Court has power 
to transfer a suit pending in a Court within its appellate jurisdiction to a Court within 
the jurisdiction of another High Court. The High Court of Bombay , 1 the High Court of 
Patna in the undermentioned case 2 and the High Court of Nagpur 3 have held that a 
High Court has such power under ss. 22 and 23. According to these decisions, the power 
conferred by S. 22 to “determine in which of the several Courts the suit shall proceed” 
includes the power to transfer the case. On the other hand, other rulings of the Patna 
High Court , 4 tho Upper Burma Judicial Commissioner’s Court , 5 and the Oudh Judicial 
Commissioner's Court 6 have held that there is no such power. They have hold, however, 
that the High Court could declare that the suit is to bo proceeded with in tho other 
Court, that the effect of the order would bo to stay the suit in the Court from which 
the transfer was asked for and that tho only course open to the latter Court is to return 
the plaint for presentation to the proper Court . 7 According to the Rangoon High Court, 
a High Court on whose original side a suit is pending has inherent power to transfer it, 
to a Court subordinate to a different High Court . 8 Similarly, the Allahabad High Court 
has held that whore a suit is pending in a Court subordinate to a certain High Court, 


Note 3 

1. ('34)21 AIR 1934 Rung 26-5 (265) : 12 Rang 
548 (Fli). (AIR 1923 Rang 22 : 11 Low I3ur Rul 
446 overruled.) 

2. (’15) 2 AIR 1915 Mad 608 (611) (DB). 

3. (’27) 14 AIR 1927 Cal 290 (291) (DB). 

(’29) 16 AIR 1929 Cal 358 (364): 56 Cal 940 (DB). 
(The opinion was however an obiter dictum.) 

4. (’20) 7 AIR 1920 Bat 365 (365). 

5. (’24) 11 AIR 1924 Lah 306 (306). 

6. (’28) 15 AIR 1928 Lah 183 (184). 

7 : (’34) 21 AIR 1934 Rang 265 (266) : 12 Rang 
548 (FB). (Tho application is to be made to the 
original side of the High Court in which the suit 
is pending.) 

8. (’40) 27 AIR 1940 Nag 145 (146) : 1LR (1941) 
Nag 311 (DB). 


Note 4 

1. (’27) 14 AIR 1927 Bom 79 (80) : 51 Bom 26 
(DB). 

2. (’28) 15 AIR 1928 Bat 610 (610). 

3. C40) 27 AIR 1910 Nag 145 (148) : ILR (1941) 
Nag 311 (DB). (AIR 1916 Nag 31 : 13 Nag L It 81 
overruled.) 

4. (’20) 7 AIR 1920 Bat 13s (141). 

5. (’09) 4 Ind Ca3 81 1 (815) : 1907-09 Upp Bur 
Rul C B C 25. (Following 2 All 241 and 5 All 60 ) 

6. (T3) 20 Ind Cas 758 (759) (DB) (Oudh). 

7. See the cases in foot-notes (4), ( 5 ) u nc j (gp 

Sec also the following case under the old Code- 

< 189 >- (Application under 
S. (j of the Code of 18o9.) 

8 : iSm 1 AIR 1934 Uan S 265 (266) : 12 Ran- 

(r 15;. 


4CPC. 24. 
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such High Court has inherent power to transfer it for trial to the original side of another 
High Court. 9 The Lahore High Court also seems inclined to the same view. 10 These 
decisions concede that ss. 22 and 23 are not directly applicable and proceed on the ground 
of inherent power. 

It has been held by the High Court of Allahabad that when the plaintiff has 
chosen a jorum in utter disregard of the convenience of both parties for some ulterior 
object and in abuse of his position as dominis litis, the High Court can, in the exercise 
of its inherent power, determine which of two Courts having jurisdiction should try the 
suit. 11 

5. “Subordinate,” meaning of. — See Section 3. 


24 . [S. 25.] (1) On the application of any of the parties 3 and after 

General power of trans- notice 10 to the parties and after hearing such of them 
fer and withdrawal. as desire to be heard, or of its own motion 4 without 

such notice, the High Court or the District Court 6 may, at any stage 6 — 

(a) transfer any suit, appeal or other proceeding 7 pending before 

it 8 for trial or disposal to any Court subordinate to it 9 and 
competent to try 11 or dispose of the same, or 

(b) withdraw any suit, appeal or other proceeding pending in any 

Court subordinate to it, and 

(i) try or dispose of the same; or 

(/») transfer the same for trial or disposal to any Court sub¬ 
ordinate to it and competent to try or dispose of the 

same; or 

(m) re-transfer the same for trial or disposal to the Court from 
which it was withdrawn. 

(2) Where any suit or proceeding has been transferred or withdrawn 
under sub-section (1), the Court which thereafter tries such suit may, subject 
to any special directions in the case of an order of transfer, either re-try 
it or proceed from the point at which it was transferred or withdrawn. 

(3) For the purposes of this section, Courts of Additional and Assistant 
Judges shall be deemed to be subordinate to the District Court. 

(4) The Court trying any suit transferred or withdrawn under 
section from a Court of Small Causes 16 shall, for the purposes of such suit, 
be deemed to be a Court of Small Causes. 

(1877, Ss. 15 and 25 ; 1859, latter part of S. ____ 

9. (’34) 21 AIR 1934 All 14 (17): 56 All 201 (DB). 

10. See (’24) 11 AIR 1924 Lah 306 (306). (Point stated to be “admitted” by counsel.) 

11. (’34) 21 AIR 1934 All 14 (17): 56 All 201 (DB). 
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1. Legislative changes. 

2. Scope and applicability of the section. 

3. “On the application of any of the parties.” 

4. “Of its own motion.” 

5. “District Court,” meaning of. 

6. “At any stage.” 

7. “Suit, appeal or other proceeding.” 

8. Suit must be “pending” in Court from 

which it is transferred. 

9. “Court subordinate to it”—Clause (3). 

10. Notice of application is necessary. 

NOTE to the Synopsis. See the Notes 

Adverse decision on point of law in a connected suit 
as ground of transfer. See Note 13. 

After hearing such of them as desire to be heard. 

. See Note 10. 

Applicability of Section 476, Criminal Procedure 
Code. See Note 7. 

Chartered High Courts. See Note 2. 

Defect in jurisdiction — If cured by subsequent 
transfer. See Note 12. 

Form. See App. H, Form No. 2. 

General power of transfer. See Note 2. 

Power of transfer—Whether can be delegated. See 
Noie 5. 


apsis 

11. Court to which proceeding is transferred 
must be competent to try it. 

12. No transfer where Court of institution 
has no jurisdiction. 

13. Grounds of transfer. 

14. Absence of order for transfer—Effect. 

15. Effect of transfer from or to a Court of 
Small Causes. 

I 

15a. Suit transferred — Pbwer of Court from 
which suit is transferred. 

16. Procedure of Court of transfer. 

17. Appeal. 

18. Revision. 

indicated for the following topics : 

Power to stay suit. See Note 2. 

Power to transfer remanded case. See Note 6. 
Re-transfer. See Note 6. 

Sub-clause (a). See Note 9. 

Sub-clause (b). See Note 9. 

Sub-section (2). See Note 16. 

Sub-section (4). See Note 11. 

Transfer from Psesidency Small Cause Court to 
High Court. See Note 2. 

Transfer of applications under special Acts. See 
Note 7. 

Transferor review application. See Note 11. 


1. Legislative changes. 

(a) The words “at any stage” are new. See Note G. 

(b) Clause (a) of sub-s. (l) is new. See Note 2. 

(c) The provision for re-transfer in cl. (b) (Hi) of sub-s. (l) is new. See Note 2. 

(d) Sub-section (2) is new. See Note 14. 


2. Scope and applicability of the Section. — It has been seen under s. 22 
that that section has reference to cases which, at the option of the plaintiff , can be 
brought in more Courts than one . 1 This section is much wider, and gives a general power 
of transfer of all suits, appeals or other proceedings, which can be exercised by the Court 
of its own motion and at any stage of the suit. The power exercised under this section 
is more extensive than that under S. 39 inasmuch as the transfer under the latter section 
can be made only to the Courts specified therein.- This section, again, contemplates the 
transfer of a particular case and differs in this respect from S. 150 which relates to the 
transfer of the whole business of the Court to another Court . 3 

In order that this section may apply, it is essential that — 

(a) the Court in which the suit has been instituted has jurisdiction to 

entertain it ; 4 

(b) the Court to which it is transferred is one competent to try it ; 6 and 

(c) the Court to which it is transferred is subordinate to the High Court or 

District Court which orders the transfer . 0 


Section 24 — Note 2 

1. See Note 1 on 8. 22. 

[See also (’29) 16 AIR 1929 Sind 170 (171) : 23 
Sind L R 365.] 

2. f (’26) 13 AIR1926Mad421(425):49 Mad 746(DB). 


3. (T7) 4 AIR 1917 Mad 272 (273) (DB). 

4. See Note 12. 

5. See Note 11. 

6. See Note 9. 
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If the application for transfer to the District Judge proves ineffective, the High 
Court may be moved by a fresh application for transfer. 7 

Section 25 of the old Code provided only for withdrawal of suits from subordinate 
Courts and for transfer of the suits so withdrawn. The Calcutta High Court had held, 
in a case arising under that section, 8 that the section was not exhaustive and that the 
District Court had an inherent power to transfer a case itself to a subordinate Court. 
The same view was assumed by the Madras High Court also. 9 Sub-section (l) cl. (a) now 
expressly confers this power. 10 

A Court has no power under this section to stay a suit. For its power to do so 
under other provisions of the Code, see ss. 10 , 22 and 151. 

This section applies to the Small Cause Courts. 11 

This section has no application to suits or proceedings under the Divorce Act, 
1869, as S. 8 of that Act specifically deals with transfers. 12 


3. “On the application of any of the parties.”—Where there are several 
suits pending which are sought to be transferred, an application should be made in each' 
suit. 1 But in the undermentioned case 2 where a number of suits were tried together and 
disposed of by the same judgment and from this judgment two appeals were preferred to 
the High Court and were pending there and a number of other appeals were filed against 
the same judgment in the District Court, it was held that a single application made to 
the High Court for the transfer to itself of the appeals from the District Court was 
sufficient and separate applications were not necessary. The reason given was that in 
such a case the application to the High Court must be treated not as an independent 
application but as an application in the appeal already pending before the High Court. 
The Court may in proper cases dispense with an affidavit in support of the application. 
Where there has been a delay in making the application, such delay should be explained. 


See also S. 22 Note 2. 

The word “parties” refers to those litigating the suit, appeal, or other proceeding 
of which the transfer is sought. 6 A person acting on behalf of a minor defendant in a 
suit, before a guardian ad litem is appointed, will be a “party” within the meaning of 
this section ; c so also a creditor in an insolvency proceeding under chapter XX of the 


old Code. 7 

Even where tho High Court has refused to transfer a case sao motu, it can do so 
on an application for transfer. 8 ___ 


7. + (’10) 5 Ind Cas 771 (771) (DB) (Cal). 

NOTE._ Where, however, no application is made 

to the District Judge and no communication is 
made to the plaintiff. High Court will not exerciae 
any special powers for that purpose: see ( 69) 11 

Suth W R 189 (189). 

(••>6) 13 AIR 1926 Cal 326 (327) (DB). 

•27 14 AIR 1927 Pat 383 (381). (High Court cau 
transfer under this section as also under its general 

powers of superintendence.) 

8. (‘09) 36 Cal 193 (203) : 1 Ind Cas913 (917)(DB). 
[But see (’05) 32 Cal 875 (881) (DB).] 

9'. (’85) 8 Mad 500 (502) (DB). 

10. See (’29) 16 AIR 1929 Cal 358 (364) : 56 Cal 
910 (DB). (Section 24 expressly confers certain 
powers on the High Court in its original jurisdic¬ 
tion.) 

11. (’99) 3 Cal W N 247 (248) (DB). (Presidency 

Small Cause Courts.) 


12. (’42) 29 AIR 1942 Cul 546 (549) : ILR (1942) 
2 Cal 461 (SB). 

Note 3 


. (’19) 6 AIR 1919 Pftt 376 (377) : 4 Pat L Jour 

■ 70 / 2 ^’w P H C R 147 (147, 148) (DB). 

!. (’40) 27 AIR 1940 Cal 84 (85) : I B R (1939) 2 
Cal 264 (DB). (Ae many applications as there were 
Tipndinr» anneals in District Court held not neces¬ 


sary.) 

3. (’12) 14 Ind Cas 561 (561) (Bah). 

4. (’09) 3 Ind Cas 539 (541) (DB) (Cal). 

5. (’16) 3 AIR 1916 Nag 123 (125) : 13 Nag B 
203. 


6. (’89) 16 Cal 771 (776). 

7. ( 98) 22 Bom 778 (782, 783) (DB). 

8. (’23) 10 AIR 1923 All 153 (158) (DB). 
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4. “Of its own motion.** — The High Court or the District Court has power 
to transfer, under this section, suo motu without any application by a party . 1 Where a 
Court takes action on the application of a non-party treating him as a party erroneously, 
the transfer order will be deemed to have been made suo motu? 

5. “District Court,’* meaning of. — “District Court” means the principal 
Civil Court of original jurisdiction . 1 It is only a District Court or a High Court that can 
exercise powers under this section . 2 The District Court, in this section, means a Court of 
unlimited pecuniary jurisdiction. An Assistant Judge, appointed under the Bombay Civil 
Courts Act, whose pecuniary jurisdiction is a limited one, cannot order a transfer under 
this section . 3 

Under S. 37 of the Punjab Courts Act (VI of 1918), the District Judge may, with 
the previous sanction of the High Court, delegate to any Subordinate Judge in his 
district, the powers conferred on a District Court by this section . 4 But such power can 
only be exercised in cases pending in a Court subordinate to the Court exercising the 
power . 6 

Merely because there is a notification issued under S. 39 (3) of that Act by the 
High Court enabling certain classes of appeals to be preferred to and disposed of by the 
Senior Sub-Judge which but for the notification would lie to the District Judge only, it 
cannot be said that such a Senior Sub-Judge is a District Court for purposes of this 
section . 6 


6.. “At apy stage.** — There was a conflict of decisions under the old Code 
as to whether a suit could be withdrawn or transferred after the hearing had once 
commenced} There was also a conflict of opinion as to whether the District Court could 


Note 4 

1. (’41) 28 AIR 1941 Bom 69 (70,71): ILR (1941) 
Bom 131 (DB). (Order made by High Court ex 
majore cautela in'order to save difficulty and delay.) 

(’97) 22 Bom 778 (783) (DB). 

(’33) 20 AIR 1933 Lab 671 (675) : 14 Lah 779. 
(’36) 23 AIR 1936 Mad 55 (66) (FB). 

2. (’16) 3 AIR 1916 Nag 123 (126) : 13 Nag L R 
203. 

Note 5 

1. See S. 2 (4). (In Punjab under Ss. 34 and 38 of 
Act XVIII of 1884 the Commissioner and Deputy 
Commissioner as Divisional Judges may exercise 
the powers of a District Court. In Burma and the 
Central Provinces a Divisional Court may exercise 
the powers of a District Court. See S. 31 of Act VI 
of 1900, Burma, and S. 18 (1) of Act II of 1904. 
For Courts exercising powers of District Court in 
Ajmere and Merwara, 6ee Ss. 2 and 26 of Regula¬ 
tion I of 1877.) 

(’36) 23 AIR 1936 Sind 160 (162) : 30 Siud L R 
226 (DB). (The Court of the first class Sub-Judge 
is neither a High Court nor a District Court.) 

2. (’35) 22 AIR 1935 Bom 286 (287): 59 Bom 466 
(DB). (Senior Subordinate Judge can transfer case 
from one Subordinate Judge attached to his Court 

to another for administrative convenience_ But 

when once a Judge has taken cognizance of a case, 
any order removing the suit from his file is an 
order of transfer and such order can be passed only 
by the District Judge or High Court.) 

(’39) 26 AIR 1939 Bom 485 (486) : I L R (1939) 
Bom 472. (Do—Assumed.) 


3. (’10) 34 Bom 411(415,416): 6 Ind Cas518 (519) 
(DB). 

4. (’39) 26 AIR 1939 Lah 578 (579). 

(’17) 4 AIR 1917 Lah 37 (38). 

5. (’19) 6 AIR 1919 Lah 27 (28) : 1 Lah 158. 

For the powers of delegation under other Acts, see 

S. 13 of the Burma Courts Act XI of 1922 and 
S. 76 of the N.W.F. P. Law and Justice Regula¬ 
tion VII of 1901. 

6 . (’39) 26 AIR 1939 Lah 578 (579). (Application 
for transfer should be tiled before District Judge 
and not before such Sub-Judge as the latter does 
not cease to be subordinate to the District Court.) 

Note 6 

1. (’88) 15 Cal 177 (179) (DB). (No.) 

(1900) 23 Mad 314 (317) (DB). (No.) 

(’75) 1 All 180 (181) (FB). (Execution proceedings 
could be transferred.) 

(’74) 6NWPHCR 80 (83, 84) (DB). (No. If 
however it is transferred and parties do not object, 
they cannot later on in appeal raise any objection.) 

(’98) 22 Bom 778 (781). (Execution proceedings 
may be transferred.) 

(’94) 18 Bom 61 (64). (Do.) 

(’80) 5 Bom 680 (681). (Do.) 

(’06) 10 Cal W N 12 (13). (Could be transferred 
though part-heard.) 

(’05) 32 Cal 875 (881, 882). (No.) 

(’75) 23 Suth W R 1 (3). (No.) 

(’72) 17 Suth W R45(45). (Codedoes not authorise 
District Judge to transfer execution caseB.) 

(’71) 15 Suth WR 574(575). (Execution case cannot 
be transferred.) 
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re.transfer a case once withdrawn or transferred, 2 and whether it could transfer or 
withdraw a case remanded by the High Court. 3 The addition of the words “at any 
stage” and the addition of clause (l) (b) (iii) has now set the conflict at rest. It has 
accordingly been held that a District Court to which an appeal has been remanded by the 
High Court for disposal has power to transfer it to a Subordinate Court 4 unless the High 
Court’s order is drawn up in express terms so as to disclose a clear intention of limiting 
those powers. 6 Similarly, execution proceedings may now be transferred under S. 24 to 
a Subordinate Court 6 as the words “at any stage of the suit” will include execution 
proceedings also. 7 

7. “Suit, appeal or other proceeding.” — It has been seen in Note G above 
that the word “suit” in this section includes execution proceedings also. 1 The old section 
did not contain the words “other proceedings” but it was held that the procedure of the 
section applied to miscellaneous proceedings by virtue of section 647 corresponding to the 
present s. 141. 2 The present S. 24 will, independently of S. 141, include such proceedings. 3 
The proceeding must, however, be a civil proceeding. As to whether a disciplinary 
proceeding under the Legal Practitioners Act is a civil proceeding, see s. 141 Note G. The 
section will not also apply to special proceedings which were not in contemplation when 
the Code of 1903 was passed. Thus, S. 24 cannot be applied to proceedings under S. 476 of 
the Criminal Procedure Code as amended by Act xvm of 1923 though such proceedings 
may bo ponding in a civil Court. (See the Authors’ Commentaries on the Code of 
Criminal Procedure, 2nd (1941) Edn., S. 476, Notes 23 and 24.) For powers of transfer 
under other Acts, see the undermentioned Acts 4 See also the undermentioned case. 6 


C70) 13 Suth W R 398 (399). (No.) 

(1862) 1 Hay 459 : Marsh 195. 

(’10) 8 Ind Cas 492 (493) (Mad). (No.) 

(’03) 26 Mad 595 (596). (Could be transferred.) 

(’84) 7 Mad 592(591). (Execution proceedings could 
be transferred.) 

(’83) 6 Mad 357 (359). (Do.) 

1’07) 10 Oudh Cas 139 (141). (Execution proceed¬ 
ings cannot be transferred.) 

(’98) 1 Oudh Cas 117 (Execution proceedings could 
be transferred.) 

2. (’02) 24 All 301 (306). (No.) 

(’02) 24 All 356 (357). (No.) 

(’98) 20 All 395 (396). (No.) 

(’89) 13 Rom 654 (G55. 656). (No.) 

(’06) 10 Cal W N 902 (903). (No.) 

(’00) 10 Cal W N 841 (H43). (Yes.) 

(’07) 1907 Pun L R No. 53. (Yes.) 

3. (’71) 15 Suth W R 574 (575). (No.) 

(’93) 15 All 315 (316). (No.) 

(•99) 21 All 230 (231). (No.) 

(’92) 14 All 531 (531). (No.) 

(’70) 2 NWPHCB 481 (482). (No.) 

(1865) 3 Suth W R 117 (149). (Yes.) 

(•15) 2 AIR 1915 Mad 446(147). (If remanded, and 
is not objected to, it is only a mere irregularity.) 

4. ('12) 9 Nag L R 40 (41) : 19 Ind Cas 552 (553). 
(3 Suth W R 117 dissented from.) 

('ll) 1 Allt 1914 Cal 638 (640) (DB). (Remand to 
District Judge without liberty to transfer—Trans¬ 
fer to Subordinate Judge agreed to by parties — 
Parties cannot resile from the position.) 

(’l l) 1 AIR 1914 All 236 (238). 
c See also (’15) 2 AIR 1915 Mad 416 (447).} 

5. (’22) 9 AIR 1922 All 35 (3G): 44 All 211 (DB). 

f See also (’33) 20 AIR 1933 Lah 29 (31) : 13 Lah 


806. (Remand by Additional District Judge to a 
Sub-Judge — Tbe proceeding may be transferred 
by District Judge to another Sub-Judge.)] 

6 . (’26) 13 AIR 1926 Mad 421 (425) : 49 Mad 746 
(DB). 

[Sec also (*J5) 2 AIR 1915 Mad 920 (920) : 39 
Mad 485. (Execution proceeding transmitted — 
Court has power to withdraw it.)] 

7. (’25) 12 AIR 1925 All 276(277):42 All 57 (DB). 

Note 7 

1. See (’36) 23 AIR 1936 Pesh 56 (57). 

2. (’87) 9 All 180 (182. 183). (Proceeding under 
the Indian Companies Act.) 

•84) 8 Mad 548 (550) (FB). (Claim proceedings under 
old S. 331.) 

3. (’39) 26 AIR 1939 Lah 463 (465) (DB). (Pro¬ 
ceedings pending in High Court under Ss. 301 and 
302, Succession Act and proceedings under b. oi i 
in District Court — High Court held could under 
S. 24 transfer latter proceedings to itself at any 

[See C12) 8 Nag L R 51 (53) : 15 Iud Cas 565 (566). 
(Application to set aside ex parte decree—Appe - 
late Court can withdraw it.) 

4. Burma Courts Act, XI of 1922, S. 12, Oudh 
Courts Act, IV of 1925 Ss. 7 45: Bongah Agra 
and Assam Civil Courts Act, XII of 1887 , Divorce 

Act (1869), S. 8. , . 

5. (’38) 25 AIR 1938 Oudh 217 (218) : U .Luck 

272. (The phrase ’other proceeding is sufficiently 
general to cover tbe case of the transfer of the dis¬ 
posal of one claim under the U. 1 • En , 

Estates Act, from the Court of one Special Judge 

to tlie Court of another.) 
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8. Suit must be “pending” in Court from which it is transferred— 
Under s. 25 of the old Code a District Judge had no power to transfer a case pending 
before himself} Clause (a) of sub-s. (l) has now been added with a view to remove this 
disability. 2 The provisions of the section can have no application to a proceeding which 

has terminated. 3 


9. “Court subordinate to it” — Clause (3). — The District Court or the 
High Court can order a transfer under this section only to a Court subordinate to it. 1 
A subordinate Court even when by delegation it is performing some of the functions of 
the District Court still remains subordinate to tbe District Court.” For subordination of 
Courts in general, see S. 3. Clause (3) of this section declares that for the purpose of this 
section, Courts of Assistant and Additional Judges shall be deemed to be subordinate to 
the District Court. A District Judge can therefore transfer a case pending before him to 
the Court of the Additional District Judge. 3 A junior Subordinate Judge is not subordinate 
to a senior Subordinate Judge within the meaning of this section. 4 The Divisional Judge 
of Nagpur is not subordinate to the High Court of Bombay though his decree for dissolution 
of marriage is subject to the confirmation of the Bombay High Court. The latter Court 
cannot therefore transfer the proceeding filed before it to the Nagpur Court for disposal. 


“Court” in this section means the Court to which the Code applies. 6 Thus, a suit 
pending in a scheduled district cannot be transferred to another Court under this section, 
as the Code is inapplicable to the scheduled districts .' 

This section doe 3 not empower the District Court or the High Court to transfer 
a suit to any Court beyond the local limits of its own jurisdiction. 8 Nor does it empower 
them to transfer cases or matters over which they themselves have no jurisdiction. Ihe 
Courts having jurisdiction under the Provincial Insolvency Act are declared by S. 3 of 
that Act to be the District Courts. The High Court has thus no power to act under that 
Act. Hence, it cannot transfer an insolvency proceeding pending before a District Court 


to the file of the High Court Judge exercising 

Note 8 

1. (’89) 13 Bom 654 (655. 656). 

(1900) 10 Mad L Jour 238 (239). 

(•05) 32 Cal 875 (881). 

2. (’14) 1 AIR 1914 Lab 187 (190) : 1915 Bun Re 
No. 3 (DB). 

3. C37) 24 AIR 1937 Nag 381 (383) : I L R (1940) 
Nag 496 (DB). (Section 24 (1) (b) has no application 
to a proceeding which has terminated.) 

\See also ('40) 27 AIR 1940 Oudh 164 (170) : 15 
Luck 619 (DB). (Suit filed in Munsif’s Court — 
Case going to Privy Council after appeal to Dis¬ 
trict Court and High Court — Privy Council 
remanding case f or re-trial— High Court in com¬ 
pliance with order of Privy Council sending case 
to Civil Judge for re-trial — Case held could not 
he said to be pending in Munsifs Court when 
High Court sent it to Civil Judge for re-trial — 
This section does not apply to such transfer.)] 
(But see (’38) 25 AIR 1938 Oudh 217 (218).] 

Note 9 

1.1 ('19)6 AIR 1919 Lah 27 (28) : 1 Lah 158. 

(’16) 3 AIR 1916 Nag 31 (32) : 13 Nag L R 81. 

(’66) 1 Agra 178 (179) (DB). (Munsif’s Court is 
subordinate to High Court.) 

(’05) 7 Bom L R 143 (143). (High Court transfer¬ 
ring case from Small Cause Courts of Bombay.) 


insolvency jurisdiction. 10 

Toi) 4 Bom L R 970 (971) (DB). (High Court trans¬ 
ferring from one mamlatdar’s Court to another.) 
(’10) 5 Ind Cas 771 (771) (DB) (Cal). (Munsif’s 
Court is subordinate to High Court.) 

(1865) 4 Suth W R (Misc) 7 (7)(DB). (DistrictCourt 
is subordinate to High Court.) 

2. (’39) 26 AIR 1939 Lah 578 (579). (Senior 
Subordinate Judge empowered by notification 
under S. 39 (3). Punjab Courts Act, 1918, to hear 
appeals lying to District Judge — District Judge 
can transfer appeal pending before such Judge.) 

3. (’12) 13 Ind Cas 6 (7) (DB) (Lah). 

4. (’19) 6 AIR 1919 Lah 27 (28) : 1 Lah 158. 

5. (T5) 2 AIR 1915 Bom 261 (261, 262) : 40 Bom 
109 (DB). (Petition for alimony.) 

6 . (’94) 1894 Bom P J 175 (175) (DB). 

7. (1900)23 Mad 329 (351) (DB). 

8 . (’24) 11 AIR 1924 Nag 152 (152). 

(’82) 5 All 60 (62) (DB). 

(’02) 29 Cal 498 (499) (DB). 

9. Seethe cases in foot-note (10). 

(’04) 7 Oudh Cas 112 (143). (Partition cases under 
Ss. 191 and 192 of the U. P. Act III of 1901 — 
Judicial Commissioner can exercise no jurisdiction 
in respect of sucli cases.) 

10. \ (’27) 14 AIR 1927 Rang 105 (107) : 4 Rang 
o;»4. 

t (’28) 15 AIR 1928 Mad 1091 (1092): 52 Mad 57. 
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10. Notice of application is necessary -Where a Court acts under this 

section suo motu, no notice need be given 1 though after the transfer is made the parties 
should be informed that the case has been transferred. 2 But where a party applies for 
transfer the procedure as to notice becomes imperative, and a transfer or withdrawal 
without notice will be set aside on the ground of illegality or material irregularity. 3 The 
notice however may be waived by the party concerned as the provision is one of procedure 
and practice. 4 The Allahabad High Court has in the undermentioned cases 5 held that a 
transfer without notice is without jurisdiction. It is submitted that this view does not 
seem to be sound. The section gives the District Judge jurisdiction to transfer suo motu 
without notice. That shows that the question of notice cannot be a question of jurisdiction 
and that a transfer without notice is only an irregular exercise of jurisdiction. 6 Where 
in an application for transfer the Court was also asked to exercise its power to act suo 
motu under this section, the Madras High Court held that the order of transfer without 
notice was not even a material irregularity. 7 


11. Court to which proceeding is transferred must be competent to 
try it. —A superior Court cannot make an order of transfer of a case unless the Court to 
which the transfer is sought to be made has jurisdiction to try it. 1 The word “competent 1 ’ 
in this section does not refer to territorial jurisdiction 2 but only to the pecuniary value 


Note 10 

1. (’20) 7 AIR 1920 All 249 (249). 

(’36) 23 AIR 1936 Mad 55 (56) (FB). 

2. (’23) 10 AIR 1923 Lah 444 (445). (Transfer 
without notice — Ex parte decree set aside.) 

(’18) 5 AIR 1918 Pat 341 (342) : 3 Pat L Jour 218 
(SB). 

[See also (’30) 17 AIR 1930 Lah 439 (440). 
(Defendants not taking interest in the euit and 
refusing to appear even though served—Doubted 
if notice was necessary.)] 

3. f (’16) 3 AIR 1916 Nag 123 (125, 126) : 13 Nag 
L R 203. 

+ (’33) 20 AIR 1933 All 178 (178) : 53 All 916 
(DB). 

t (’26) 13 AIR 1926 All 17 (18) (DB). 

(’70) 2 N WPHC R 481 (482) (DB). 

(’16) 3 AIR 1916 Cal 859 (859) (DB). 
f (’25) 12 AIR 1925 Lah 189 (189). 

(’17) 4 AIR 1917 Lah 37 (38). 

(’10) 8 Ind Cas 7 (7) (DB) (Mad). 

(’97) 10 C P L R 94 (94). 

(’23) 10 AIR 1923 Oudh 240 (240) : 26 Oudh Cas 
62. (But it is not such an irregularity as to justify 
an interference in revision.) 

t ('20) 7 AIR 1920 Oudh 213 (213)-: 23 Oudh Cas 
216 (DB). 

[Sec (’33) 20 AIR 1933 Lah 635 (636). (Nonotice 
by the party before application is necessary.)] 
[But see (’32) 19 AIR 1932 Cal 265 (266). (Such 
transfer without notice is an irregularity—If no 
prejudice is proved jurisdiction of transferee Court 
is not affected.)] 

4. (’89) 13 Mad 211 (213) (DB). 

(’12) 1912 Pun W R No. 143, p. 382. 

5. (’ 20 ) 7 AIR 1920 All 249 (249). (Held, action 
without jurisdiction.) 

(’26) 13 AIR 1926 All 17 (18) (DB). 

6 . (’16) 3 AIR 1916 Nag 123 (126) : 13 Nag L It 
203. 

(’32) 19 AIR 1932 Cal 2G5 (266). 


7. (’10) 8 Ind Cas 7 (7)(DB) (Mad). (The irregularity 
is a mere defect of form.) 

Note 11 

1. (’18) 5 AIR 1918 Mad 483 (483). 

(’14)1 AIR 1914 Mad 677 (677) : 38 Mad 472 (DB). 
(District Court not competent to try insolvency 
petition.) 

(’35 22 AIR 1935 All 696 (696) : 58 All 85 (DB). 
(’31 18 AIR 1931 All 28 (29) : 53 All 62 (DB). 
(’10 34 Bom 411 (414,415):6 Ind Cas518 (519)(DB). 
(’10) 37 Cal 574 (577) : 6 Ind Cas 97 (98) (DB). 
(’99) 3 Cal W N 247 (248) (DB). (High Court can 
transfer suit from Court of Small Causes, Caloutta, 
to any other Court of equal or superior jurisdiction.) 
(’18) 5 AIR 1918 Mad 100 (101). (Court established 
with power to try suits instituted after 1916—Suit 
instituted before 1916 in another Court cannot be 
transferred to it.) 

(’20) 7 AIR 1920 Pat 29 (30) : 5 Pat L Jour 588 
(DB). (Munsif specially empowered to try suits up 
to Rs. 2000 in cases arising within the local limits 
of his jurisdiction—Case before a Subordinate Judge 
of a different locality for less than Rs. 2000cannot 
be transferred to tho former munsif.) 

(■03) 2 Low Bur Rul 117. 

2. (’42) 29 AIR 1942 Oudh 1 (8) : 17 Luck 249 
(DB). (Execution petition pending in one Court 
transferred to another Court — Latter Court has 
jurisdiction toi6suc warrant for delivery of posses- 
sion of property in jurisdiction of former Court.) 

(’40) 27 AIR 1940 Rang 133 (134) (DB). (Where 
mortgage suit or execution proceeding is transferred 
under S. 24 by thelligh Court toaCourt which has 
otherwise no territorial jurisdiction, the Court can 
order sale of the property lying outside its local 

(’26) 13 AIR 1926 Mad 421 (425): 49 Mad 746 (DB). 
(’23) 10 AIR 1923 All 249 (249)(DB). (Court bavmg 
no territorial jurisdiction in which suit was filed, 
returning plaint—-High Court can transfer the case 
to that Court.) 
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and the nature of the suits which the Court has power to try. 3 

Illustrations. 

(A) A files a suit in the Subordinate Judge’s Court at Madura for recovery of Rs. 6,000 due on 
a mortgage. The High Court has power to transfer the same to the Court of the Subordinate Judge 
of Rajahmundry. Here the latter Court has no territorial jurisdiction over the suit, though competent 
to try it in respect of the pecuniary value and the nature of the suit. 4 

(B) A tiles a suit against B in the Subordinate Judge's Court at X for recovery of Rs. 6,000 on a 
mortgage. The suit cannot be transferred to the District Munsif’s Court at X having pecuniary 
jurisdiction only up to Rs. 3,000. 6 In this case though there is territorial jurisdiction, there is no 
pecuniary jurisdiction. 

(C) A files a suit under S. 92 of the Code in the District Court at A'. The case cannot be 
transferred to the Additional District Judge, under this section, though the latter has territorial as 
well as pecuniary jurisdiction over the matter. The reason is that suits of that nature should be 
instituted in the principal Civil Court of original jurisdiction or in any other Court empowered 
in that behalf by the Provincial Government. 6 

For other cases of want of jurisdiction, as regards the nature of the proceeding, 
see the undermentioned cases. 7 


There is one exception to the rule that a suit cannot be transferred to a Court 
not having jurisdiction to try it, and it is indicated by sub-s. (4) of this section. Under 
that sub-section where a small cause suit is transferred to another Court, that Court must 
be deemed for the purposes of that suit to be a Court of Small Causes. This clearly 
shows that a small cause suit can be transferred to a Court which is not invested with 
small cause potuers. 8 A fortiori, a suit instituted in a Court of Small Causes can be 


f (’33) 20 AIR 1933 Oudh 154 (155) : 8 Luck 347 
(DB). 

[See also (’32) 19 AIR 1932 Mad 683 (683) : 55 
Mad 960.) 

[But see (’33) 20 AIR 1933 All 178 (178) : 53 
All 916 (DB). (Competency means both pecuniary 
and territorial competency.)) 

3. (’85) 7 All 230 (239) (FB). 

(’32) 19 AIR 1932 All 660 (661) : 54 All 824 (DB). 
(’32) 19 AIR 1932 Bom 486 (487) : 56 Bom 387 
(DB). 

[See also (’41) 28 AIR 1941 Bom 69 (71) : I L R 
(1941) Bom 131 (DB). (Suit instituted in proper 
Court—Transfer for disposal to another Judge of 
same Court—Amendment of plaint taking suit 
beyond pecuniary jurisdiction of Judge—Judge 
becomes functus officio.) ] 

4. See (’26) 13 AIR 1926 Mad 421 (425) : 49 Mad 
746 (DB). 

5. See (’85) 7 All 230 (239) (FB). 

NOTE. — But a suit in a Munsif’s Court can be 
transferred to a Sub-Court though the consequence 
i9 that the latter has to try it as a small cause suit 
and thus deprive the parties of the right to appeal: 
AIR 1917 Cal 616 (616) : 36 Ind Cas 881 (881) 
and AIR 1929 Cal 354 (357) : 56 Cal 588. 

6 - (’14) 1 AIR 1914 Cal 616 (616, 617) : 41 Cal 
866 (DB). 

(’19) 6 AIR 1919 Oudh 311 (313) : 22 0udhCas93. 
[.See also (’35) 22 AIR 1935 Bom 172 (173) : 59 
Bom 412. (Suit instituted in District Courtcannot 
be transferred to Sub-Court — Authorisation of 
latter Court by local Government to “hear” suits 
under S. 92 held not enough.)) 

Also see S. 92 Note 38. 


7. (’27) 14 AIR 1927 Mad 321 (322). (Summary 
application in ejectment suit exclusively triable by 
Presidency Small Cause Court, cannot be trans¬ 
ferred to the City Civil Court.) 

(’18) 5 AIR 1918 Mad 483 (483). (Small cause suit 
cannot be transferred to City Civil Court—See S. 3, 
Madras City Civil Courts Act.) 

(’70) 2 N W P H C R 230 (232). (Review applica¬ 
tion should be tried by the same Judge who dis¬ 
posed of the matter — Therefore it cannot be 
transferred to another Judge.) 

(’14) 1 AIR 1914 Mad 677 (677) : 38 Mad 472. 
(TO) 8 Ind Cas 7 (8) (Mad). (Petition under O. 39, 
R. 2 (3) could only be made to Court granting the 
injunction—Therefore the petition cannot bo trans¬ 
ferred under this section.) 

(T9) 6 AIR 1919 Nag 143 (1-44). (“Other proceed¬ 
ings” do not include an application for review.) 

8. (’40) 27 AIR 1940 Mad 9 (9) : ILR (1940) Mad 
251 (DB). (Section 3, Madras City Civil Courts Act, 
is no bar to transfer of suit in Small Cause Court to 
City Civil Court in view of S. 5 of the same Act.) 

(’32) 19 AIR 1932 Nag 49 (49) : 27 Nag L R 307. 
t (’32) 19 AIK 1932 Mad6«3(034):55 Mad 860(DB). 
t (’35) 22 AIR 1935 All 690 (691). 

(’35) 22 AIR 1935 All 574 (575). 

(’35) 22 AIK 1935 All 350 (351) (DB). 

(’34) 21 AIK 1934 All 530 (531). 
t (’32) 19 AIK 1932 Bom 486 (488) : 56 Bom 387 
(DB). 

(’34) 21 AIK 1934 Lab 901 (901, 902). (Provincial 
Small Cause Courts Act, IX of 1887, S. 16 —S. 16 
is no bar to transfer under S. 24, Civil Procedure 
Code.) 

(’43) 1943 Oudh W N 205 (206) (DB) (Do.) 
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transferred to another Court having small cause powers although the value of the suit 
exceeds the limits of the small cause jurisdiction of such Court. 9 


12. No transfer where Court of institution has no jurisdiction. — The 
word “pending” in the section must be taken to mean “duly pending.” In other words, 
the section will apply only when the Court in which the suit was instituted is competent 
to try it. 1 And competency for this purpose will include not only pecuniary jurisdiction 
and jurisdiction as regards the nature of the suit but also territorial jurisdiction.* Where 
the Court of institution has no jurisdiction over the suit, a transfer thereof to another 
Court will not cure the initial defect 3 nor confer jurisdiction on the Court to which it has 
been transferred. 4 Therefore, a defendant cannot object to the jurisdiction of the Court in 
which the suit is pending and at the same time apply for transfer of the suit under this 
section. 5 A consent to such a transfer will not operate as a waiver of the plea of want of 
jurisdiction 0 and such plea can be raised before the Court to which the suit is transferred. 7 
But, it is only necessary for the section to apply that the suit must be pending in a Court 
which had jurisdiction at the time when the suit luas filed. Hence, where, at the time 
when a suit is instituted in a Court, the suit is within the pecuniary jurisdiction of the 
presiding officer of the Court, the fact that subsequently he is succeeded by another officer 
whose jurisdiction does not extend to the amount of the value of the suit, does not prevent 
the applicability of this section. 8 

In the undermentioned case 9 a suit was originally instituted in a Munsiff's Court. 
The case eventually went up before the Privy Council who remanded it for re-trial. The 


[See also (’38) 25 A I R 1938 Mad 745 (746). 
(Madras City Civil Judge is competent to try and 
dispose of a small cause suit if it is transferred to 
him.) 

(’29) 16 AIR 1929 Mad 525 (526).] 

| But see (’18) 5 AIR 1918 Oudli 160 (161) : 20 
Oudh Cas 350 (DIB). (Submitted not correct.) 
(’29) 16 AIR 1929 Mad 513 (515). (This decision 
cannot be regarded as good law in view of tbe 
decision of a Division Bench in AIR 1932 Mad 
683 : 55 Mad 860.)] 

9. (’41) 28 AIR 1941 Mad 103 (105). (District 
Court may transfer proceeding from Court of 
Small Causes to Court not having adequate small 
cause powers to deal with it its Court of Small 
Causes.) 

(’39) 26 AIR 1939 Cal 345 (345). 

Note 12 

1. (’40) 27 AIR 1910 Oudh 164 (169) : 15 Luck 
619 (DB). (Suit filed in Court which has no 
pecuniary jurisdiction to try it cannot be validly 
transferred—There is no distinction between lack 
of inherent jurisdiction and lack of any other kind 
of jurisdiction for purposes of S. 24.) 

*(’87) 9 All 191 (202) : 13 Ind App 134 (PC). (G 
Cal 30 entirely approved.) 

CHI) 6 Cal 30 (31) (DR). 

CH3) 7 Bom 487 (489) (DB). 

(’82) 4 All 478 (480) (DB). 

(•16) 3 AIR 1916 Cal 456 (458) (DB). 

C98) 25 Cal 39 (44) (DB). 

(’30) 17 AIR 1930 Lah 195 (196, 197). 

C28) 15 AIR 1928 Mad 100 (400). (A transfer made 
in contravention would be void.) 

( 05) 1905 Upp Bur ltul (C P C) 28. 

(’34) 21 AIR 1934 Siud 95 (95). 

•32) 19 AIR 1932 Sind 215 (215): 26 Sind LR 277. 


[See also (’31) 18 AIR 1931 All 574 (579) : 54 
All 171 (FB). (The Court from whioh transfer is 
made must be in existence at tbe time of transfer.) 
(’86) 10 Bom 274 (280).] 

[But see f (’34) 21 AIR 1934 All 569 (571). 
(Pendency in competent Court is not necessary.)) 
2. (’08) 35 Cal 571 (573) (DB). 
i. (’87) 9 All 191 (204) : 13 Ind App 134 (PC). 

’82) 4 All 478 (480) (DB). 

’14) 1 AIR 1914 Cal 858 (860) (DB). 

’10) 7 Ind Cas 765 (767, 768) (DB) (Cal). (Court 
having no jurisdiction cannot act as auxiliary to 
Court having jurisdiction.) 

”23) 10 AIR 1923 Rang 185 (187) : 1 RaDg 226 

[But see (’31) 18 AIR 1931 All 28 (29) : 53 All 
62 (DB). (Case sent by Revenue Court under 

S. 271, Agra Tenancy Act, III of 1926. for trial 
to a Civil Court of lower pecuniary jurisdiction— 
High Court transferred it to proper Court.)) 

Also see Section 15 Note 5. _ r 

4 . (19) 6 AIR 1919 Pat 345 (348, 349) : 3 Pat B 

Jour 396 (DB). a- a t 

5. (’32) 19 AIR 1932 Sind 215 (215) : 26 Smd L. 

R 277. 

6 . f (’87) 9 All 191 (204) : 13 Ind App 134 (PC). 

33) 5 All 371 (379) (DB). . ... rt . „ 

['90) 13 Mad 211 (213) (DB). (Waiver will not con¬ 
fer jurisdiction.) 

7. (’98) 25 Cal 39 <44) (DB). ._ .. , 

8 . (’36) 23 AIR 1936 All 335 (336) (DB). (Suit hied 

in Court of Munsif having jurisdiction — Muns.t 
subsequently succeeded by another having no pecu¬ 
niary jurisdiction to try suit — Distriot Judge can 

9 . r< (’TO? 27° AI R 1940 Oudh 164 (170) : 15 Luck 
619 (DB). 
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High Court on receiving the order of remand sent the case for re-hearing to the District 
Judge. It was held that the order of the High Court did not come under this section and 
that the fact that the suit was beyond the pecuniary jurisdiction of the Munsiff did not 
affect the District Judge’s jurisdiction to try it. 

13. Grounds of transfer. — It has been seen in Note 1 on S. 22 that a plaintiff, 
as arbiter litis , has a right to select his own forum and that this right should not be 
interfered with except on very strong grounds. 1 The onus of establishing sufficient 
grounds for the transfer lies heavily upon the applicant. 3 


One of the grounds frequently advanced for the transfer of a case to another Court 
is the convenience of the parties or the cheapness of the trial there. There is a difference 
of opinion as to how far this is a valid ground of transfer under this section. On the 
one hand it has been held that it is not merely a relevant but a material point for 
consideration and that it is, in fact, the basis of all statutory jurisdiction on the civil 
side. 3 Where therefore the balance of convenience is strongly in favour of transfer, it has 
been held to be a valid ground of transfer.* Thus, where a suit is instituted in the Court 
at A but the property involved in the suit is situated at B,. and the witnesses all reside at 
B, the case may be transferred to the Court at B on the ground of convenience. 6 On the 
othor hand, it has been held in the undermentioned cases 0 that the convenience of the 
parties (such as the properties being situated or the witnesses residing at another place) 
is not a valid test under the section and is not a good reason for depriving the plaintiff 


Note 13 

1. (’28) 15 AIR 1928 Lab 159 (159, 160). 

(•30) 17 AIR 1930 Lab 944 (944). 

(’19) 6 AIR 1919 All 3g7 (397) : 41 All 381. 

(•16) 3 AIR 1916 All 255 (255). 

(’89) 13 Bom 178 (182). 

(’09) 10 Cal L Jour 208 (211) (DB). 

(’16) 3 AIR 1916 Oudh 208 (208). 

[See (’14) 1 AIR 1914 All 318 (318). (Under 
Section 23.)) 

2. (’16) 3 AIR 1916 All 255 (255). 
t C*28) 15 AIR 1928 Mad 15 (16). 

C83) 9 Cal 980 (982) (DB). 

(1865) Bourke Ex O C 1. (Interest of the party must 
he shown to be prejudiced by the non-removal of 
the case.) 

3. (’27) 14 AIR 1927 Nag 219 (220). 

4. + C83) 9 Cal 980 (982) (DB). 

+ (’23) 10 AIR 1923 Oudh 30 (31) (DB) 
t C35) 22 AIR 1935 All 979 (980) (DB). 

C83) 5 All 60 (62) (DB). 

(’94) 1894 Bom P J 175. (Two administration suits 
relating to same estate pending on same matter in 
two Courts—Transfer can be ordered.) 

(’26) 13 AIR 1926 Cal 326 (327) (DB). (Two suits 
raising same issues instituted in two different 
Courts — The suits may be ordered to bo tried 
together.) 

(’09) 3 Inil Cas 539 (541) (DB) (Cal). (Balance of 
convenience not made out—Application refused.) 
(’97) 24 Cal 183 (186). (Cheapness of trial and 
balance of convenience.) 

(’72) 10 Beng L R 168 (176). 

(’33) 20 AIR 1933 Lab 1033 (1031). 

(’27) 14 AIR 1927 Lah 14 (15). (Transfer to bo 
made only where preponderance of convenience 
necessitates it.) 

(-23) 10 AIR 1923 Lah 383 (383). 


(’12) 1912 Pun Re No. 101 : 15 Iod Cas 845 (846) 
(DB). (Connected appeals—Some appeals lying in 
Chief Court—Lattercan order other appeals before 
lower Court to be transferred to itself.) 

(’09) 4 Ind Cas 922 (922) (Lah). (No balance of 
convenience — No transfer will be made.) 

(’38) 25 AIR 1938 Mad 745 (746). (Delay of 12 
days in applying for transfer is not sufficient to 
warrant refusing a remedy which should ultimately 
be convenient to both parties.) 

f (’32) 19 AIR 1932 Nag 49 (49): 27 Nag L R307. 
(Two suits—Same transaction—Common question 
of fact.) 

(-28) 15 AIR 1928 Oudh 89 (89) (DB). (Where suit 
will be decided more expeditiously and economi¬ 
cally if left where it is, no transfer will be ordered.) 
| (’24) 11 AIR 1924 Oudh 410 (411). 

(-20) 7 AIR 1920 Pat 138 (141, 142). 

(’36) 23 AIR 1936 Pesh 5 (6. 7). 

(’14) 1 AIR 1914 Low Bur 37 (39) : 7 Low Bur 
Rul 129 (133. 134) (DB). , 

(’10) 8 Ind Cas 449 (150) (Low Bur). (No balance 
of convenience and no grounds that ends of justice 
will be served by transfer—Transfer was refused.) 

5. (’89) 16 Cal 771 (776). (Property situated in 
another place.) 

(’80) 5 Cal 766 (767, 768). 

(’22) 9 AIR 1922 All 65 (60) : 44 All 278 (DB). 

(Dissenting from AIR 1919 All 397 : 41 All 381.) 
(’21) 8 AIR 1921 Cal 210 (211) : 48 Cal 53. 

(’24) 11 AIR 1924 Lah 304 (305). 

Cl 1) 25 Ind Cas 723 (72 1) (Lah). (Under S. 23.) 
(’27) 14 AIR 1927 Nag 219 (220). 

6. (T9) 6 AIR 1919 All 397 (398) : 41 All 381. 
(-24) 2 Pat L Rep 111 (113) (DB). 

(’93) 1893 All W N 58 (58). 

(T4) 1 A I B 1911 Sind 147 (147) : 8 Sind L R 43 
(DB). 
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of his right to select his forum. And the Patna High Court has held that the power of 
transfer can be exercised only when the proceedings in one Court constitute an abuse of 
the process of the Court. 7 There seems to be nothing in the section itself to compel such 
a strict construction thereof. The words “the Court may at any stage” in fact tend to 
show that the broader interpretation is to be preferred. The mere fact, however, that it is 
convenient for the defendant to have the case tried elsewhere is not a valid ground of 
transfer unless the institution of the suit in the Court from which the transfer is asked 
for amounts to an abuse of the process of the Court. 8 

The following have been held to be good grounds for transfer of a case under this 
section : 

(a) Reasonable apprehension of the litigant that be might not get justice in 

the Court in which the suit is pending. 9 

(b) Judge having a pecuniary interest or other interest sufficient to create a 

bias, 10 or being related to one of the parties. 11 

(c) Importance and the difficulty of the question involved in the case. 12 

(d) Where interests of justice require a transfer. 13 

See also the undermentioned case. 14 


The following have been held not to be sufficient grounds for transfer : 

(a) Party having influence in the locality where the suit is instituted. 16 


7. (’20) 7 AIR 1920 Pat 365 (366). (*84) 10 Cal 915 (917). (Officer directing litigation 

8 . (’15) 2 AIR 1915 Mad 608 (611) (D13). in executive capacity is disqualified to deal with it 

(’33) 20 AIR 1933 Lah 635 (636). 

(’89) 13 Bom 178 (181, 182). 


(28) 15 AIR 1928 Lah 159 (160). (Convenience of 
defendant alone not a good ground.) 

*(’24) 11 AIR 1924 Lah 306 (310). (Suit brought 
in bad faith for working injustice on defendant is 
a good ground of transfer.) 

(’20) 7 AIR 1920 Lah 381 (381) : 1919 Pun Re 
No. 167. 

9. f(*23) 10 AIR 1923 Lah 504 (565). 

('34) 21 AIR 1934 All 448 (449). (Judge discussing 
the c:ise with an influential relation of the defen¬ 
dant outside Court.) 

('33) 20 AIR 1933 Lah 915 (915). (Reasonable 
ground for party thinking that the Judge is pre¬ 
judiced against him.) 

(’31) 32 Pun L R 388 (389). (Definite expression of 
opinion by Judge as to same account books in 
prior proceedings.) 

(’03) 1903 Pun Re No. 88, p. 389. 

(’33) 20 A I R 1933 Oudk 154 (155) : 8 Luck 347 
(DB). (Fear that Judge may not be able to approach 
the case remanded to him with an open mind as 
he had already decided on all the evidence on 
record.) 

(’28) 109 Ind Cas 402 (402) (Lah). (Expression of 
opinion by Judge.) 

10. t (’95) 19 Bom 608 (610) (DB). 

(’97) 1897 Bom P .T 107 (DB). (Judge, a member 
of the Municipality which is a party to the suit.) 
(’95) 1895 Bom P .1 158 (159) (DB). (Judge hold¬ 
ing interview with parties at his residence with a 
view to settle the dispute is insufficient to create 
bias.) 

(’12) 16 Ind Cas 859 (860) (Cal). (Having personal 
knowledge of facts.) 

(’12) 14 Ind Cas 458 (459) (Cal). (Personal interest.) 


as Judge.) 

(’73) 10 Beng L R 168 (176). (Conduct of Judge.) 
(1865) Bourke O C 273. (Personal interest.) 

(’83) 1883 Pun Re No. 7. (Judge entering into 
business transactions with party in respect of Bub- 
ject-matter of suit.) 

(’03) 2 Low Bur Rul 281 (282). (Personal interest 
— Judge should follow the procedure under S. 33 
of the Lower Burma Courts Act, 1900.) 

Also see S. 2 (8) N. 3 and S. 9, N. 3. 

11. (’32) 19 AIR 1932 Sind 206 (207). 

12. (’86) 9 All 180 (184, 185). 

(’72) 9 Beng L R App 10 (12). 

(’97) 24 Cal 183 (186). 

(’66) 1 Ind Jur (n S) 94 (227). 

[But see ('10) 8 Ind Cas 444 (444) (Low Bur).] 

13. (’41) 28 AIR 1941 Rang 322 (323, 324) : 1941 
Rang L R 512 (FB). (If a suit has been filed in a 
particular Court for the purpose of defeating some 
right which would otherwise enure to a defendant 
or of obtaining some unfair advantage by the 
misuse of legal process,»the party aggrieved has a 
remedy open to him under S. 24.) 

(’34) 21 AIR 1934 Lah 539 (540). (Judge having 
expressed opinion in another cose on point in 
dispute — Case should be transferred to another 
Court in the interests of justice.) 

(’36) 23 AIR 1936 Mad 55 (56) (FB). 

14. (’38) 25 A I R 1938 Mad 745 (745). (Same 
parties filing suits ngainBt each other in different 
Courts on same cause of action — Suits should be 
tried by same Court.) 

15. (’27) 14 AIR 1927 Lah 80 (80). 

(’24) 11 AIR 1924 Oudh 372 (373) : 27 Oudh Cas 
401. (Refusal of pleaders to accept brief from de¬ 
fendant—Plaintiff having engaged several pleaders 
—No transfer will be made.) 
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(b) Judge not being acquainted with the character in which disputed signatures 

in a case are written. 16 

(c) Judge having decided another similar case in one way 17 or the fact that 

the points for decisions in both cases are analogous. 13 

(d) Prejudice of Judge against party’s pleader, unless it is likely to affect the 

judicial attitude towards the party. 19 

(e) Expression of opinion by a Judge as to the character of the plaintiff 

elicited by the conduct of the party himself. 20 

(f) Judge being subordinate to the Commissioner in his executive capacity 

where the Commissioner’s order is challenged. 31 

(g) The conduct of the Judge where parties agreed to the decision of the case 

by the Judge on a local inspection and did not wish to let in any evidence, 
and the Judge proceeded to act accordingly. 22 

See also the undermentioned cases. 23 


14. Absence of order for transfer — Effect. — Want of jurisdiction in the 
trying Court will not be presumed by reason of the absence of an order of transfer on 
the record. 1 Where certain issues were remitted to the trial Court and prior thereto the 
territorial jurisdiction of the Court to which they were remitted had been transferred, 
the order remitting the issues will be taken to operate as a transfer of the case to it. 2 An 
omission to assign reasons for the transfer will not vitiate the proceedings in the Court 
to which the case has been transferred. 3 


15. Effect of transfer from or to a Court of Small Causes. _ It has 

been held by all the High Courts that the words "Court of Small Causes’’ in sub-s. ( 4 ) of 
this section include a Court vested with the powers of a Court of Small Causes. 1 


Where a small cause suit is transferred to another Court under this section, that 
Court is to be deemed to be a Court of Small Causes for the purposes of such suit and its 
procedure is to be governed by the provisions of the Provincial Small Cause Courts Act. 2 


16. (’98) 20 All 395 (396). 

17. (*12) 15 Ind Cas 569 (569) (Cal). 

(’20) 13 AIR 1926 Lah 345 (345). 

(’38)25 AIR 1938 Nag 126 (127):ILR{1939) Nag 631. 

18. (’94) 1894 Pun Rc No. 8, p. 13 (14). 

C21) 8 AIR 1921 Lah 357 (357). 

(’30) 17 AIR 1930 Lah 176 (176). (Previous deci¬ 
sion on same point of law.) 

19. (’26) 13 AIR 1926 Mad 359 (360). 

(’34) 21 AIR 1934 Lah 593 (594). (Mere incidents 
between Judge and party's counsel do not justify 
transfer.) 

20. (’16) 3 AIR 1916 Mad 763 (763). 

21. (’33) 20 AIR 1933 Pat 638 (639). 

22. (’28) 15 AIR 1928 All 497 (498, 499). 

23. (’38) 25 AIR 1938 Lah 95 (96). (Application 
for transfer not bona fide having been made after 
Court informs counsel of order beforejit is pro¬ 
nounced—Party not having any real apprehension 

that case would not bo decided on its merits_ 

Transfer should not be ordered.) 

(’36) 23 AIR 1936 Pat 345 (345, 346). (Three suits 
tried by same Court and decided by one judgment 
—Two appeals filed before District Judge and one 
before High Court—Application to transfer all 
appeals to High Court not granted.) 


Note 14 

1. (’88) 10 All 119 (121. 122). 

2. (TO) 7 Ind Cas 864 (864) (Mud). 

Also see O. 41, R. 25, N. 7. 

3. (1865) 3 Suth W It 147 (149). 

Note 15 

1. J’40) 27 AIR 1910 Mad 9 (9) : ILlt (1940) Mad 
251 (DI3). (City Civil Court Mudras can be deemed 
to be a Court of Small Causes in view of S. 5 of 
Madras City Civil Courts Act.) 

(17) 4 AIR 1917 All 484 (485) : 38 All 425. 

(’32) 19 AIR 1932 Bom 48G (487) : 56 Bom 387 

***(’17) 4 AIR 1917 All 62 (64) : 39 All 214 (DB) 
(’29) 16 AIR 1929 Cal 354 (356) : 56 Cal 588 (DB) 
(’18) 5 AIR 1918 Cal 187 (187) (DB). (Dissenting 
from 31 Cal 1057.) 

(T6) 3 AIR 1916 Mad 891 (394): 38Mad25* 17 Tnd 
Cos 425 (427) (DB). U 

<’}?> 191 « Oudh ICO ( 101 ) : 20 Oudli Cas 

00U (Ud). 

(’03) 31 Bom 314 (318) (FB). (See observations in 
th.s case which was a case under S. 203 of the old 

vOClC.) 

[But see (’98) 23 Bom 382 (384) (DB) 1 

2. (’17) 4 AIR 1917 All 484 (485): 38 All 425 (428). 
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And therefore the trial thereof can only be under the Small Cause Courts Act and no 
appeal will lie from the decision therein ; 3 and this will be so notwithstanding an express 
direction by the District Judge that the suit is to be tried as a regular suit, as such an 
order is without jurisdiction. 4 

The word "suit” in this section includes execution proceedings, as has been seen 
in Note 6 above, and therefore a Court to which such proceedings are transferred from a 
Court of Small Causes is a Court of Small Causes for the purpose of such proceedings. 6 

This sub-section will only apply, however, where the suit or proceeding is trans¬ 
ferred under s. 24. If the transfer is made under any other provision of law, the Court 
to which it is transferred cannot be deemed to be a Court of Small Causes 6 and no 
finality can attach to its decision. 7 Thus, where a small cause decree is transferred for 
execution to another Court under other provisions of the Code (e. g., Ss. 38, 39, 42, o. 21, 
R. 4, etc.), its orders in execution will, if they fall under S. 47 of the Code, be open to 
appeal, 8 though no second appeal will lie by virtue of section 102. 

This sub-section does not deal with the case where a suit is transferred from the 
original side to the small cause side of a Court. It has been held that in such cases the 
suit will retain its character as an original suit and will have to be tried as such. 9 


(’93) 18 Bom 61 (64) (DB). 

(’25) 12 AUt 1925 Lah 561 (562, 563) (DB). 

(’99) 1899 Pun Re No. 69, p. 308 (310). 

(’89) 1889 Pun Re No. 77, p. 293 (294). 

(’30) 17 AIR 1930 Nag 133 (134). (The Court will 
have same powers as first Court). 

[See (’32) 19 AIR 1932 Nag 49 (49):27 Nag L R 
307 (309).] 

3. (’28) 15 AIR 1928 All 609 (609) (DB). (Conse¬ 
quently no bar to revision.) 

(’17) 4 AIR 1917 All 484 (485) : 38 All 425 (428). 

(’39) 26 AIR 1939 All 452 (453). (Transfer to 
Munsif prior to abolition of Small Cause Court — 
Decision of Munsif not appealable.) 

(’31) 18 AIR 1931 All 574 (578, 579) : 54 All 171 
(FB). (This result will not follow if there is no 
transfer under this Section but the case is tried 
under S. 35, Small Cause Courts Act.) 

(’29) 16 AIR 1929 All 50 (51) : 50 All 810. 

(’18) 5 AIR 1918 All 290 (292): 40 All 525 (DB). 
(Even though the Munsif had no Small Cause 
power.) 

(’17) 4 AIR 1917 All 62 (64) : 39 All 214 (DB). 

(’16) 3 AIR 1916 All 110 (111). 

(’14) 1 AIR 1914 All 229 (230). 

*(’91) 13 All 324 (325, 326) (DB). 

(’83) 5 All 274 (275) (DB). 

(’29) 16 AIR 1929 Cal 354 (357):5G Cal 588 (DB). 
(Trial as regular suit, still no appeal lies.) 

(’03) 1903 Pun Re No. 83. 

(’97) 1897 Pun Re No. 58, p. 25/ (2o8). 

(’35) 22 AIR 1935 Nag 42 (42) : 31 Nag L R 170. 

(’97) 10 P C L R 94 (95). 

’99) 2 Oudb Cafl 143 (144). 

(’23) 10 AIR 1923 Pat 49 (50) : 1 Pat 696 (DB). 

(’19) 6 AIR 1919 Pat 376 (377) : 4 Pat L Jour 13 
(Dll). (But where there was no Small Cause Court 
at the time of filing the suits, the transferred suits 
could only be tried as ordinary civil suitB.) 

4 . (1G) 3 ALR 1916 Mad 891 (894) : 38 Mad 25 : 
17 Ind Cas 425 (428) (DB). 


5. (’26) 13 AIR 1926 Lah 465 (465). 

6 . (’35) 22 AIR 1935 All 765 (766) : 57 All 957. 
(U. P. Honorary Munsifa Act, S. 8 — Suit filed in 
Munsif’s Court on Small Cause side transferred to 
Honorary Munsif's Court — Latter is not Small 
Cause Court — On application of defendant, suit 
transferred by District Judge to Additional Mun¬ 
sif's Court having no Small Cause powers—Appeal 
lies from his decision ns transfer is not from Small 
Cause Court.) 

7. (’21) 64 Ind Cas 335 (336) (Lab). (Transfer 
under S. 23 of the Provincial Small Cause Courts 


Act.) 

’15) 2 AIR 1915 All 219 (221) : 37 All 450 (DB). 
(Transfer of ca9e to regular side.) 

(’35) 22 AIR 1935 All 141 (141). (U. P. Honorary 
Munsifs Act, S. 8—Case pending in Small Cause 
Court transferred to Honorary Munsif's Court by 
District Judge—Section 24 (4), C. P. C., does not 
apply and appeal to Subordinate Jndge lies from 
decision of Honorary Munsif.) 

’24) 11 AIR 1924 AH 761 (762). (Do.) 

’20) 7 AIR 1920 All 352 (352). (Do.) 

T9) 6 AIR 1919 All 222 (222). (Do.) 

’09) 31 All 1 (2) (DB). 

•14) 1 Am 1914 Bom 302 (302): 38 Bom 190 
(DB). (Judge having small cause as well as regular 
jurisdiction transferring small cause case to regular 
aide—Decree is appealable.) 

•84) 8 Bom 230 (234). . _ _ 

*17) 4 AIR 1917 Oudb 104 (104). 
vinces Munsifs Act, II of 1896, S. 8—S. 24(4) is 
inapplicable to transfer from Small Cause Court to 
Honorary Munsif's.) 

(’07) 11 Cal W N 861 (862) (DB). (Transfer to 

regular aide for execution.) n n n . 

T6) 3 Am 1916 All293 (294). (Section 42, O.P. C.) 
Uso see S. 42, N. 5, S. 47, N. 84 and S. 102, N.4. 

(’35) 22 AIR 1935 Mad 284 (285). {Held that 
the District Court bad power to so transfer thesuit 
i_. _ Hr character as an ori¬ 


ginal suit.) 
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The sub.section only applies where a suit is transferred from a Court of Small 
Causes. But where the Court from which a suit is transferred is not a Small Cause 
Court, the mere fact that the suit is of a nature cognisable by a Small Cause Court will 
not make the sub-section applicable, and where the Court to which the suit is transferred 
is not a Small Cause Court, its decision will be appealable. 10 Similarly, the sub-section 
cannot apply where the Small Cause Court in which a suit was instituted has ceased to 
exist or the officer invested with Small Cause Court powers (before whom the suit was 
instituted) has been transferred from the district and there is no other officer possessing 
such powers. 11 In such cases, if the suit is tried by an ordinary Court, the decision of 
such Court will be appealable. 12 

15a. Suit transferred — Power of Court from which suit is transferred. 
— The transfer of a suit implies the transfer of all proceedings which arise out of the 
suit. Hence a Court which has passed an interim order of injunction ceases to have 
jurisdiction to enforce the order when the suit is transferred to another Court ; such power 
lies in the Court to which the suit is transferred. 1 

16. Procedure of Court of transfer. — A District Court which withdraws a 
case for trial before itself may, after such withdrawal, proceed in accordance with any of 
the recognized modes of procedure laid down in the Code ; it can even make over the case 
to an arbitrator for decision. 1 It can amend the issues first framed and can frame 
additional issues and go into the whole case except upon any question upon which there 
has been a judicial finding already. 2 Where a conditional order of attachment is passed 
by a Court and then the suit is transferred to another Court, the latter can pass a further 
order regarding the' attachment. 3 Where a suit, the subject-matter of which has been 
referred to arbitration, is transferred to another Court, the latter Court has jurisdiction to 
pass a decree in terms of the award made by the arbitrators. 4 

Under s. 25 of the old Code where a District Judge withdrew a case in which 
evidence had been taken, to his own file and without re-taking the evidence dealt with 
the case as it came to him and dismissed the suit, it was held the judgment was bad as 
the District Judge had not tried the case. 6 The addition of the words “or proceed from 
the point at which it was transferred or withdrawn’’ would not now make the trial 
obligatory. 6 Where a case is transferred after the passing of a preliminary decree for 
accounts, the transferee Court can exercise the discretion of holding a de novo trial only 
from the stage after the passing of the preliminary decree. 7 

Where the Court to which a case has be§n transferred has jurisdiction over the 
subject-matter of the suit, any defect arising from irregularities in the commencement of 
the proceedings such as those arising from a transfer ordered without authority may be 

10. (’35) 22 AIR 1935 All 574 (575). ~ Note 16 

11. (’36) 23 AIR 1936 Lah 883 (885). 

(’37) 24 AIR 1937 Oodh 398 (399) : 13 Lock 369 

(DB). (AIR 1931 All 574 : 54 All 171 (FB) relied 

OD.) 

12. (’41) 28 AIR 1941 Mad 103 (105, 106). 

(’36) 23 AIR 1936 Lah 883 (885). 

(•37) 24 AIR 1937 Oudh 398 (399) : 13 Luck 369 

(DB). 

Note 15a 

1. (’41) 28 AIR 1941 All 140 (143):ILR (1941) All 
295 (DB). (Proceedings for enforcement of injunc¬ 
tion under Order 39, Rule 1 are transferable under 
S. 24.) 


1. (’89) 1889 Pun Re No. 167. 

2. (1865) 3 Suth W R 147 (150). 

Also see O. 14. R. 5, Note 2. 

3. (’10) 6 Ind Cas 746 (746) (DB) (Mad). 

Also see O. 38, R. 5 N. 23. 

4. (’33) 20 AIR 1933 Oudh 547 (548):9 Luck 219. 

5. (’85) 7 All 342 (343). 

6 . See also (’10) 5 Ind Cas 588(589) (All). (Trans¬ 
fer application disposed of by High Court_Dis¬ 

trict Judge con thereafter determine question of 
jurisdiction and return plaint for presentation to 
proper Court.) 

7. (’29) 16 AIR 1929 Lah 107 (109, 110), 
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waived by the parties by their failure to object at the proper stage. 8 

The substantive law applicable to the case will be the law of the Court from which 
it has been transferred. 9 

Sub.section (2) provides that where any suit or proceeding has been transferred or 
withdrawn the Court which thereafter tries such suit may either re-try it or proceed from 
the point at which it was transferred. The word “suit” occurring for the second time in 
the sub-section must be taken to include a “proceeding.” Hence, where an execution 
proceeding is transferred from one Court to another Court, the latter Court may either 
re-try it or proceed from the point at -which it was transferred. 10 

17. Appeal. — An order under this section is not appealable. 1 

An order of the High Court transferring a suit under this section is not a 
“judgment” within the meaning of the Letters Patent and hence a Letters Patent appeal 
does not lie from such an order. 2 See also Letters Patent (Cal.), cl. 15, Note 6. 

18. Revision. —An order for transfer is a decision of a ‘case’ within the meaning 
of s. 115 of the Code 1 and is therefore open to revision in cases where the Court, in making 
the order has acted without jurisdiction or illegally or with material irregularity. 2 Where, 
however, the decree or order in the transferred case is appealable , the High Court will 
not interfere. 3 See Note3 on section 115. 


(1) Where any party to a suit, appeal or other proceeding pending 

Power of Provin in a Hlgh Court presided over by a single Judge objects to 
cial Government 1 to its being heard by him and the Judge is satisfied that there, 
transfer suits. are reasonable grounds for the objection, he shall make a 


report to the Provincial Government,® which b may, by notification in the 
Official Gazette, 0 transfer such suit, appeal or proceeding to any other High 


Court : 


Provided that no suit, appeal or proceeding shall be transferred to a 
High Court without the consent of the Provincial Government of the Province 
in which that High Court has its principal seat. d 


8. (’39) 26 AIR 1939 Bom 435 (487) : ILR (1939) 
Bom 472. (Order of transfer purporting to have 
been made under cl. (5) of S. 23 of Bombay Civil 
Courts Act, by a Senior Subordinate Judge, after 
another Subordinate Judge lias taken cognizance 
of the suit is incompetent—But if the parties lead 
evidence concurring in the Court’s assumption 
of jurisdiction, they cannot afterwards take an 
objection to jurisdiction—Tbeir conduct amounts 
io waiver of objection to jurisdiction.) 

(’19) 6 AIR 1919 Bali 27 (29) : 1 Lah 158. 

[See also (’40) 27 AIR 1940 Oudh 164 (170) : 15 
Buck 619 (DB). (Objection as to jurisdiction of 
Court in which suit filed not taken upto Privy 
Council stage— Held, it could not be taken in trans¬ 
feree Court to which case is sent for retrial.)] 

9. (’69) 4 Deng B 11 (o C) 1 (26) (DB). 

10. (’36) 23 AIR 1936 Pesb 56 (57). 

Note 17 

1. (’83) 1883 All W N 88 (88) (DB). 


”18) 5 AIR 1918 Upp Bur 14 (14) : 3 Upp Bur 

Rul 61. _ , c _ 

•35) 22 AIR 1935 Rang 267 (273) : 13 Rang 457 

(FB). 

2. (’35) 22 AIR 1935 All 750 (750) (DB). 

*(»35) 22 AIR 1935 RaDg 267 (272) : 13 Raog 45/ 
(FB). 

Note 18 

l. (’25) 12 AIR 1925 Lah 189 (189). 

1. (’20) 7 AIR 1920 All 249 (249). . 

■94) 18 Bom 61 (64) (DB). (Discretion exercised — 
High Court will not interfere except under very 
special circumstances.) 

’26) 13 AIR 1926 All 17 (18). 

[But see (’38) 25 AIR 1938 Labi 95 (95). (No 

revision lies, but if it is found that the application 
for transfer i B not a bona fide one, the case can be 
re-tran9ferred.)] 

{. (’84) 6 All 233 (234) (DB 
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(2) The law applicable to any suit, appeal or proceeding so transferred 
shall be the law which the Court in which the suit, appeal or proceeding was 
originally instituted ought to have applied to such case. 

[Compare 1882, Ss. 20, 21.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for 

“Governor-General in Council.” 

b. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “who.” 

c. Substituted by the Government of India (Adaptation of Iudian Laws) Order, 1937, for “Gazette 

of India.” 

d. Inserted by the Government of India (Adaptation of Indian Laws) Order, 1937. 

1. Scope and object of the section. — This section is new and proceeds 
on the analogy of s. 527 of the Criminal Procedure Code which enables tho Provincial 
Government to transfer a case from one High Court to another. The section does not apply 
to an objection to a particular Judge personally, e. g., that previously while at the bar, 
he has advised one of the parties. In such a case, ail the difficulties would be met by 
the case being tried by another Judge of the same High Court. Consequently, the objection 
in question must be one which applies to the High Court as a whole. 1 

2. Appeal from decree in transferred Court_ The appeal from the decree 

in the transferred case does not lie to the original High Court, but only to the appellate 
side of the High Court to which the case was transferred. 1 


INSTITUTION OF SUITS 


. . 26 . [S. 48.1 Kvery suit shall be instituted by the presentation of a 

Institution of suits. . ... 

plaint or in such other manner as may be prescribed. 
[See O. 4, R. 1.] 

1. ^Legislative changes. — The words "or in such other manner as may be 

prescribed are new. No rules have, however, been framed prescribing any other manner 
of instituting suits. 


2. Institution of suift — As seen already in Note 5 on s. 2 (- 2 ), a suit must 
commence with the presentation of a plaint . l Thus, an application for leave to sue in 

fot ma pauperis' is not a suit until the leave is granted and the suit is registered under 
order 33. Rule 8. 2 


A suit is instituted when the plaint 
though for the purpose of issuing summons 

Section 25 — Note 1 

1. (’24) 11 AIR 1921 Bom 90 (97, 981. 

Note 2 

1- (’21) 8 AIR 1921 Mad 687 (687) (DB). 

Section 26 — Note 2 

1. (’36) 164 Ind Cas 442 (443) (Cal). (No other 
mode of instituting a suit has up to now been 
prescribed—Presentation by pleader—Vakalat not 
signed by plaintiff—Matter can be regularised only 
by the order of the Court condoning the defect.) 


is presented and not when it is registered, 3 
to the defendant the suit cannot be said to 


2. (’83) 7 Bom 373 (376) (DD). 

[See however (’40) 27 AIR 1940 Oudh 441 (142)- 
16 Luck 184 (DB). (A plaint in a suit in forma 
pauperis is deemed to have been filed when the 
application for leave to sue as a pauper is pre¬ 
sented.)] 1 

See also Note 5 on S. 2 (2) for fuller discussion. 

3. (*3o) 62 Cal 1115 (1117). (Register of suits kept 
in Court is pnyna facie evidence of date of nre- 
sentation but not conclusive.) 


4CPC. 25. 
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be duly instituted until it is registered. 4 A re-presentation of the plaint after amendment 
is not a fresh institution of the suit. 6 Before a suit can be deemed to be instituted the 
plaint must be presented to a Court having jurisdiction. 6 And when a plaint has been 
presented to a Court of higher jurisdiction, because as a result of a finding of fact at a 
later stage on the question of the value of the subject-matter of the suit, the plaint is 
returned for presentation to the Court of lower grade, it does not mean that the suit has 
not been instituted. 7 Where two suits are filed on the same day, the presumption is that 
they were presented in the order in which they were registered. 8 But the filing of a 
plaint is not a judicial proceeding and there is no presumption as in the case of judicial 
proceedings, of its having taken place at the earliest 'period of the day on which it was 
* filed. 9 

A suit against a minor is taken to be instituted for purposes of limitation when 
the plaint is presented and not when the guardian ad litem is appointed. 10 

3. Plaint, meaning of. — A plaint in law means “a private memorial tendered 
to a Court in which the person sets forth his cause of action; the exhibition of an action 
in writing." 1 It ought to be in the language of the Court. 2 A written statement claiming 
a set-off, will be deemed, to that extent, to be a plaint. 3 For the particulars necessary 
to be mentioned in a plaint, see order 7. 

4. Place of presentation. — See Order 4, Buie 1, Note 4. 

4a. Person by whom plaint should be presented. — See Order 4, Rule 1, Note 7. 

5. Person to whom plaint should be presented. — See Order 4, Rule 1. 

6 . Time of presentation. — See Order 4, Rule 1. 

7. Presentation of plaint with deficient court-fee or with other defect. — See Notes on 

Section 149 and Order 7, Rules 1 and 11. 

8 . Presentation of plaint in Revenue Courts. — See Order 4, Rule 1. 


SUMMONS AND DISCOVERY 


27 . | S. 64. | Where a suit has been duly instituted, a summons may 
Summons to be issued to the defendant to appear and answer the claim 
defendants. an d ma y be served in manner prescribed. 


[1877, Ss. 64 and 68; 1859, S. 41. See <*, 5. J 


(-21) 8 AIR 1921 Cal 277 (279) (DB). 

(1900) 27 Cal 814 (818, 820) (DB). 

(’67) 7 Sutb W R 241 (241) (DB). 

[Sec (’73) 19 Suth W R 159 (159).] 

4. (’22) 9 AIR 1922 Cal 234 (235). 

5. (’78) 2 All 832 (834, 835) (DB). 

(’07) 7 Suth W R 157 (158) (DB). 

(’95) 19 Boin 320 (323) (DB). 

(’70) 23 Sutb W R 447 (447) (DB). 

(’71) 16 Suth W R 47 (48) (DB). 

(’66) 6 Suth W R 39 (39) (DB). 

(’66) 5 Sutb W 11 207 (207) (DB). 

(1865) 3 Suth W R 20 (21) (DB). 

(’07) 1907 l'un Ito No. 123, p. 600 (605, 606). 

(’92) 15 Mad 417 (417) (DB). 

6 . (’41)28 AIR 1941 Mad 711 (712) (DB). (The 
presentation of the plaint to a Court which has no 


jurisdiction to try the euit cannot be said to be 
institution of the suit even though the plaint has 
been accepted ag being in order and registered.) 

7. (’41) 28 AIR 1941 Mad 711 (712) (DB). 

8 . t (’94) 16 All 165 (173) (FB). 

(’76) 1 All 650 (651) (DB). 

Also see O. 4, R. 2, N. 1. 

9. (’13) 9 Nag LR 155 (156):21 Ind Cas 602(603). 

10. (’82) 4 All 37 (39) (DB). 

Also see O. 32, R. 3, N. 2. 

Note 3 


1. (’99) 22 Mad 494 (502) (DB). 

’21) 8 AIR 1921 Sind 166 (168):17 Sind L R 223. 

(’67) 8 Suth W R 495 (496) (DB). (This, how¬ 
ever, will not exclude plaints in English language.) 

1. (’92) 15 Mad 29 (34) (DB). 
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1. “ Duly instituted.** — Section 26 enacts that a suit shall be instituted by the 
presentation of a plaint or in such other manner as may be prescribed. But it cannot be 
said to have been duly instituted until, after scrutinising the plaint, the Court registers it 
as suit. 1 When a plaint is returned for presentation to a competent Court the suit is to 
be considered as instituted on the date of presentation to such proper Court. 2 A suit 
against a dead person is not one which can be said to have been duly instituted, and the 
Court has no jurisdiction at all in the matter. 3 

2. “ Summons may be issued." — See Order 5 Buie 1. 

3. Manner of service. — See Order 5 Rule 10. 1 


Service of summons 
where defendant resides 
in another province. 


28. [S. 85. ] (1) A summons may be sent for service 
in another province to such Court and in such manner 
as may be prescribed by rules in force in that province. 


(2) The Court to which such summons is sent shall, upon receipt 
thereof, proceed as if it had been issued by such Court and shall then 
return the summons to the Court of issue together with the record (if any) 
of its proceedings with regard thereto. 


(1877, S. 85 ; 1859, S. 59.] 

1. Service of summons where defendant resides in another province. _ See O 5 

Br. 21 and 23. 


29. |S. 650A.] Summonses a [and other processes] issued by any Civil 

Service of foreign or Revenue Court situate beyond the limits of British 
summonses. India may be sent to the Courts in British India and 

served as if they b [were summonses] issued by such Courts : 

c Provided that the Courts issuing such summonses d |or processes) have 
been established or continued by the authority of the Central Government 
or of the Crown Representative, or that the Provincial Government °[ of the 
Province in which such summonses or processes are ] to be served has by 
notification in the Official Gazette declared the provisions of this section to 
apply to f ( such Courts]. 

a. Inserted by the Code of Civil Procedure (Amendment) Act, 1940(XXXIVof 1940). 

b. Substituted for the words “bad been”, ibid. 

c. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for the original 

proviso. n 

d. Inserted by the Code of Civil Procedure (Amendment) Act, 1940 (XXXIV of 1940). 

e. Substituted for the words “by whose Courts a summons is”, ibid. 

f. Substituted for the words “Courts of the Province”, ibid. 

1. Legislative changes. — This section corresixmds to the first part of s. 650A 
of the old Code. The second part of that section has been omitted. 

2. Notifications. — For notifications issued under the section, see,Appendix IV. 

Section 27 — Note 1 

1. (’22) 9 AIR 1922 Cal 234 (235). 

2. (’28)15AIR 1928 Bom 421(422):52 Bom 548(DB). 


3. (’70) 12 Suth W R 45 (46) (DB). 

(’08) 31 Mad 86 (89) (DB). (Even the plaint cannot 
he amended.) 
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30 . Subject to such conditions and limitations as may be prescribed 

Power to order dis- the Court may, at any time, either of its own motion or 
covery and the like. on application of any party,— 

(a) make such orders as may be necessary or reasonable in all matters 

relating to the delivery and answering of interrogatories, the 
admission of documents and facts, and the discovery, inspec¬ 
tion, production, impounding and return of documents or other 
material objects producible as evidence; 

( b ) issue summonses to persons whose attendance is required either 

to give evidence or to produce documents or such other objects 
as aforesaid; 

(c) order any fact to be proved by affidavit. 

1. Scope of the section. — This section is enacted for the first time in the 
Code of 190S. The conditions and limitations referred to in this section are to be found 
in orders 11. 12, 13, 16 and 19. 

2. Delivery and answering of interrogatories. — See Order 11. 

3. Admission of facts and documents. — See Order 12. 

4. Discovery and inspection of documents. — See Order 11. 

5. Production, impounding and return of documents. — See Order 13. 

6 . Summons to persons to give evidence. — See Order 16. 

7. Proof by affidavits. — See Order 19. 


31 . The provisions in sections 27, 28 and 29 shall apply to sum- 
Summons to monses to give evidence or to produce documents or other 
witness. material objects. 

1. Summons to witness. — Sec Orders 16 and 18. 


32. The Court may compel the attendance of any person to whom 

a summons has been issued under section 30 and for 

Penalty for default. 

that purpose may — 

(a) issue a warrant for his arrest; 

( b ) attach and sell his property ; 

(c) impose a fine upon him not exceeding five hundred rupees; 

(d) order him to furnish security for his appearance and in default 

commit him to the civil prison. 

| See O. 16, Rr. 10 to 13, 17 and 21.1 

1. Applicability of the section. - By s. 30 the Court is authorised to issue 
summonses to persons only when their attendance is required to give evi ence, •> 
by S. 32 the Court is given the power to enforce the “attendance o sue peis 
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that purpose, by imposing penalties. A fine can therefore be imposed on a person only if 
he has been required to attend, the Court in connexion with a case, 1 and not on a person 
who, after his failure to attend on the date for which he was summoned, is not required to 
give evidence, etc., and has not been called upon to appear on a subsequent date, 3 nor 
on a person who has been ordered and not summoned to produce a document . 3 


JUDGMENT AND DECREE 

33. [S. 198.] The Court, after the case has been heard, shall 

, , , pronounce judgment, and on such judgment a decree 

Judgment and decree. ^ J 

shall follow. 

[1877, S. 198 ; 1859, S. 183. See 0.20.] 

1. Scope and applicability of the section. — This section should be read 
with the provisions of Order 20 in the first schedule. The section does not apply to the 
Judicial Commissioner of Peshawar in the exercise of his original civil jurisdiction 
(section 4G (2) of the N.-W. F. P. Law and Justice Regulation vil of 1901). 

The High Court of Patna has held that this section merely states that a decree 
shall follow the judgment and that it does not preclude the High Court from making a 
rule to the effect that in suits for money no decree need be drawn up if neither party 
has to recover anything unless the Judge otherwise directs. 1 

Under the Agra Tenancy Act, III of 192G, List II, Sch. 2 and s. 135 of the Oudh 

Rent Act, XXII of 188G, no decree need be prepared in the caso of applications under the 

said Acts, unless prescribed by rule to the contrary. 

2. “After the case has been heard.” — The judgment in a case should be 
pronounced only after the case has been fully heard. 1 The failure of a Judge to give the 
parties an opportunity of putting their case before him vitiates the judgment. - 

3. Judgment to be based on case set up by parties. — See O. 20, R. 1, Note 0. 

4. Evidence taken beiore another Judge. — See Note 3 on O. 20, R. 1. 

5. “A decree shall follow.” — This section casts on tho Court the duty of 
preparing and passing a decree. A party or his pleader is under no obligation to move 
tho Court to draw up a decree. 1 Where a judgment is pronounced the decree must 
automatically follow it and the Court has no power to direct that tho preparation of the 
decree be stopped until the payment of deficit court-fees 3 or until the disposal of the 
application by the judgment-debtor for scaling down the debt under the provisions of the 
Madras Agriculturists’ Relief Act, IV of 1938. 3 Where, after pronouncing judgment in a 


Section 32 — Note 1 

1. (’29) 1G AIR 1929 All 850 (853, 854). 

(’20) 7 AIR 1920 l’at 131 (133) : 5 Put L Jour 550 
(555). (Where the production of the documents 
was ordered it was held that this section had no 
application.) 

2. (’29) 16 AIR 1929 All 850 (853, 854). 

3. (’20) 7 AIR 1920 Pat 131 (13G) : 5 Pat L Jour 
550 (555). 

Section 33 — Note 1 

1. (’34)21 AIR 1934 Pat 266{2G9):13 Pat 37l(DB). 


Note 2 

1. (’07) 4 Low Bur Rul 25G (258) (1>B). 

(’75) 23 Suth W It 77 (77) (DB). 

2. (’20) 7 AIR 1920 Lull 240 (247). 

Note 5 

1. (’14) 1 AIR 1914 Bom 23 (25): 38 Bom 331(DB). 
(’24) 11 AIR 1924 Nag 271 (274): 20 Nag L It 131. 

2. (’32)19 AIR 1932 Pat 228(231): 11 Pat 532 (DB). 

3. (’41) 28 Allt 1941 Mad 929 v 932): 1 L R (1942) 
Mad 34G (FB). (A I It 1940 Mad 478 overruled.) 
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suit, the Court fails to draw up a decree, the remedy of the party who wants the decree, 
whether for appeal or execution, is to apply for it to the Court and if the application is 
refused, to move the High Court in revision. But until the decree is drawn up, there can 
be neither appeal nor execution. 1 2 3 4 See also Note 8 on S. 2 (2) and Note 4 on O. 41, R. 1. 

Where a judgment is passed in favour of a party and it is stated therein that he 
shall not get a decree unless he produces a succession certificate, a decree cannot be 
passed till a succession certificate is produced. 6 7 8 (see Section 214 of the Succession Act, 
XXXIX of 1925.) 

There can be more than one decree in the same suit and each one of them can be 
a final decree. Thus, where a suit comprises several distinct subject-matters, there can 
be a separate decree in regard to each of them. 6 

As to contents of decree, see o. 20, R. G. 


INTEREST 


34. [ S. 209.1 (1) Where and in so far as a decree is for the pay- 

inte e t rnent of money, 2 the Court may, in the decree, order interest 

at such rate as the Court deems reasonable 3 to be paid on 
the principal sum adjudged, from the date of the suit to the date of the 
decree, 4 in addition to any interest adjudged on such principal sum for any 
period prior to the institution of the suit, 6 with further interest at such 
rate as the Court deems reasonable on the aggregate sum so adjudged, 
from the date of the decree to the date of payment, 5 or to such earlier date 
as the Court thinks fit. 

(2) Where such a decree is silent 17 with respect to the payment of 
further interest on such aggregate sum as aforesaid from the date of the 
decree to the date of payment or other earlier date, the Court shall be 
deemed to have refused such interest, and a separate suit therefor shall 
not lie. 


1 1877, S. 209; 1861, S. 10. | 


Synopsis 

9. Right to interest under statutory 
provisions. 

10. Interest as damages. 

11. Mortgage suits. See O. 34 R. 11. 


1. Scope of the section. 

2. “ Decree for the payment of money.” 

3. Award of interest under the section is a 

matter of discretion. 

4. Interest from date of suit to date of 

decree. 

5. Interest from date of decree to date 

of payment. 

G. Interest prior to suit — General. 

7. Agreement express or implied to pay 

interest. 

8. Mercantile usage. 


12. Interest, whether payable after tender. 

13. Interest on mesne profits. See O. 20 R. 12 

14. Interest on arrears of rent. 

15. Interest on costs. See Section 35. 

16. Rule of damdupat. 

17. Decree silent as to interest — Sub-sec¬ 

tion (2). 

18. Court-fee. _ 


4. (’12) 8 Nag L It 92 (95. 9G): 15 Ind Cas 935 (937). 
(’83) 5 All 520 (52G) (DB). 

(’10) 34 Bom 182 (188) (DB). 

(’05) 82 Cal 483 (491) (DU). 

(’20) 7 AIR 1920 Lah 395 (396) : 1 Lab 223 (DB). 
See also Note 9 onO. 6 It. 2. 


(’20) 7 AIR 1920 Nag 148 U 4 ?' . .. 

'ce (’31) 18 AIR 1931 Bom 407 (408). (Limita- 
ion for execution will not run until succession 
ertificate is produced.)] 

(’40) 27 AIR 1940 Dab 1 (3) : ILR (1940) Lah 
1 (DB). 
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NOTE to the Synopsis. See the Notes indicated for the following topics : 


Cases under Interest Act. See Notes 7 and 9. 
Compound interest. See Notes 3 and 6. 
Contribution suit. See Note 10. 

Court’s power to reduce rate of interest in harsh 
and unconscionable bargains. See Note 7. 

Interest on damages. See Note 2. 

Interest on legacies. See Note 9. 

Interest when allowed and disallowed. See Note 6. 


Notice. See Note 12. 

Post diem interest. See Note 9. 

“Reasonable.” See Notes 3 and 4. 

Separate suit for interest. See Note 17. 
Stipulation amounting to penalty. See Note 7. 
Stipulation for enhanced interest. See Note 7. 
Suit for unliquidated damages. See Note 2. 


1. Scope of the section. — This section provides for the award of interest in 
cases of money decrees. It applies only — 

(a) where the decree is for the payment of money , and 

(b) as regards interest after the date of the suit. 

The award of interest under decrees for the enforcement of a mortgage or charge is 
provided for in O. 34 R. 11. As regards interest prior to the date of suit, it is a matter of 
substantive law and is outside the scope of this section. 1 

The section classifies the interest awardablo after the date of the suit into two 


(a) Interest on the principal sum adjudged from the date of suit to 

date of decree. 

(b) Interest on the aggregate sum of the principal sum and interest, 

from date of decree to date of realisation or to such earlier date as 
the Court thinks fit. 

There is no analogy between the award of interest under this section and the award 
of mesne profits under O. 20 R. 12 . The former may be awarded as an inducement to 
prompt satisfaction of the decree and as a penalty for non-compliance with it. Such 
interest is no part of the claim or relief as in the case of mesne profits." 

Future interest which is awardable under this section is really in the nature of 
damages granted by the Court on account of the plaintiff being kept out of the money 
due to him under the decree . 3 


2. “ Decree for the payment of money.” — For a full discussion as to what 
is a “decree for the payment of money,” see section 73, Note G. 


The Madras High Court has held that the word ‘‘money’’ is not confined to an 
ascertained sum but will include also unliquidated damages and that interest on such 
damages can be awarded under this section . 1 The same view has been taken by the 
Bombay High Court 2 and by the Oudh and Sind Judicial Commissioners’ Courts . 3 In 
another case, however, the Bombay High Court has decided that no interest can be allowed 

Section 34 _ Note 1 3. (’33) 20 AIR 1933 Lah 352 (354) : 14 Lah 591. 


1. (TO) 7 Mad L Tim 108 (108) (DB). 

(■20) 7 AIR 1920 Cal 737 (739): 32 Cal L Jour 239 
(253) (DB). 

\ (’38) 25 AIR 1938 P C 67 (70) :ILR (1938) 2 
Cal 72 : 32 Sind L R 374 (PC). 

(’31) 18AIR1931NaglGl (1G4):27 Nag L R 312 (DB). 
(’36) 23 AIR 1936 Rang 141 (143). (In suit for 
accounts of moneys received by the defendant, 
interest before the date of suit may be awarded.) 

[See also (T3) 35 All 378 (379). 

('74) 6 N W P H C R 358 (362, 363, 365) (FB).) 

2. (’06) 33 Cal 1232 (1235) (DB). 


Note 2 

1. (’26) 13 AIR 1926 Mad 1021 (1023) (DB). 
(Interest from date of suit.) 

2. (’40) 27 AIR 1940 Bom 369 (377) : ILR (1941) 
Bom 71 (DB). (Grunting of interest on damages 
after date of suit is in the discretion of Court.) 

(’25) 12 AIR 1925 Bom 547 (556). (Interest from 
date of suit was decreed.) 

3. (’ll) 9 Ind Cas 221 (222) (Oudh). (Suit for 
compensation for use and occupation.) 

(’31) 18 AIR 1931 Sind 121 (124) : 25 Sind L R 
104 (DB). (From date of suit.) 
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on damages before judgment . 4 In Crewdzon v. Ganesh Das , 5 Mr. Justice Mookerjee 

was of opinion that interest pendente lite cannot be awarded when the claim is for an 

unliquidated amount of damages. A contrary view, however, has been taken in a later 

case of the Calcutta High Court in which it has been held that the Court has power to 

award interest on damages, but that in such cases the Court should state its reasons for 
so doing . 6 

Suppose a decree for possession is passed in a’s favour against B. The decree 
diiects that A should pay a certain amount to B before recovering possession. The decree 
cannot be said to be a decree for the payment of money in favour of B. This section will 
not apply to such a case. Hence, the question whether the Court is entitled to allow 
interest to B on the amount in case it is not paid within the time fixed by the decree is 
not a matter under this section . 7 


3. Award of interest under the section is a matter of discretion. — 
I he award of interest under this section after the date of suit is entirely in the discretion 
of the Court . 1 This discretion is not excluded either by the fact that there is an agreement 
to pay a certain rate of interest till realisation, a or by there being no contract to pay any 
interest , 3 or by the fact that the plaint does not claim interest , 4 or by the rule of 
davidupat It is not necessary for the award of interest in the decree that the judgment 
should have made any reference to it. G To hold otherwise would render the words "in the 
decree” a mere surplusage, for it does not require a rule of procedure to enable a Court 
to embody in its decree a relief granted by the judgment . 7 


4. (’31) 18 AIR 1931 Bom 386 (387) (DB). 

5. (’20) 7 AIR 1920 Cal 737 (739). 

6. (’24) 11 AIR 1924 Cal 637 (638) (DB). 

7. Sec (‘4 2) 29 AIR 1942Mad 156 (159) (DB). (In 
the circumstances of this case it was held that 
the Court was not entitled to allow interest on 
the amount required to be paid by the plaintiff 
as a condition precedent of his getting possession 
under the decree.) 

Note 3 

1. (’12) 29 AIR 1942 P C Cl (61) : I L R (1912) 
Kar P C 157 (PC). 

(’41) 28 AIR 1911 Pat 255 (258): 20 Pat 481 (FB). 
(Interest from date of suit to date of appeal cannot 
be included so as to bring the subject-matter of 
appeal to the appealable value.) 

(’40) 27 AIR 1940 Bora 369 (377) : ILR (1941) 
Bom 71 (DB). (Interest on damages from date of 
suit is discretionary with Court.) 

(’39) 26 AIR 1939 Pat 323 (329, 333) (DB). 

(’28) 15 AIR 1928 Lah 951 (956) (DB). 

(’31) 18 AIR 1931 P C 101 (107): 58 Cal 1281 : 58 
Ind App 141 (PC). 

C32) 19 AIR 1932 All 215 (246). 

(’32) 19 AIR 1932 All 128 (130) : 53 All 54 (DI3). 
(’86) 12 Cal 569 (579) (FB). 

(’70) 14 Suth W R 62 (62) (DB). 

(’32) 19 AIR 1932 Lah 312 (311) (I)B). 

(’15) 2 AIR 1915 Lah 113 (11 1) : 1915 Pun Re 
No. 22 (DB). 

(’36) 23 AIR 1936 Nag 28 (29) : 31 Nag L R Sup 
121. (Debtor paying certain amount to creditor 
during pendency of insolvency and before order of 
adjudication—Application by receiver subsequently 
appointed claiming refund of amount—Court has 
power to grant interest under S. 34, C. P.C., from 
application for refund till realisation. NOTE. — 


S. 34 will apply to such a case by virtue of S. 5 of 
the Provincial Insolvency Act.) 

(’29) 16 AIR 1929 Nag 6 (8). 

(’04) 17 C P L R 38 (10). 

(’19) 6 AIR 1919 Oudh 248 (249) : 22 Oudb Cas 
287 (289). (It is not excluded by S. 141 of the 
Oudb Rent Act.) 

Also see Notes 4 and 16. 

2. (’42) 29 AIR 1942 P C 61 (64) : I L R (1942) 
Kar P C 157 (PC). 

(’86) 12 Cal 569 (579) (FB). 

(’78) 3 Bom 202 (203) (DB). 

(’91) 18 Cal 164 (180) : 17 Ind App 201 (PC). 

(’83) 32 Cal 582 : 9 Cal W N 121 (437) (DB). 

3. t (’24) 11 AIR 1924 Nag 348 (352). 

(’35) 22 AIR 1935 Cal 317 (356) : 62 Cal 175 (DB). 

4. (’13) 30 AIR 1913 Nag 240 (242) (DB). (Ques¬ 
tion of interest is one for the discretion of the 
Court under S. 34(1), C. P. C., and nota matter of 
substantive law which must be pleaded.) 

(’42)29 AIR 1942 Oudb 332(333): 17 Luck 677 (DB). 

(Claim under the U. P. Encumbered Estates Act.) 
(’95) 17 All 511 (517) : 22 Ind App 199(201)(PC). 
(’32) 19 AIR 1932 Bom 319 (325, 326) (DB). 

(’34) 21 AIR 1934 All 805 (807) (DB). 

(’31) 18 AIR 1931 Bora 549 (549): 55 Bom 657(DB). 
(’21) 8 AIR 1921 Lah 125 (126) : 2 Lah 25G (DB). 
(’36) 23 AIR 1936 Pat 191 (192) (DB). 

Also see O. 7 R. 7 Note 2. 

5. (’24) 11 AIR 1924 Nag 348 (353). 

(’25) 12 AIR 1925 Nag 193 (194). 

*(’29) 16 AIR 1929 Nag 355 (356). 

6. t (’85) 7 All 755 (756) (DB). 

(’16) 3 AIR1916 All 303 ( 304 )(DB).(Interest oncosts.) 

7. (’93) 15 All 121 (122, 123) (DB). (However, if 
tbe claim for interest is disallowed by judgment it 
cannot be added in decree later on.) 
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The discretion under this section must, however, be exercised on sound judicial 
principles 8 and, when so exercised, it will not be interfered with in appeal. 9 Ordinarily, 
future interest should not be refused except for sufficient reasons, 10 such as the wrongful 
conduct of the party, 11 or the award of a high rate of interest npto date of suit. 12 

Where the lower Court has not considered the question of interest at all, the 
Appellate Court may grant it. 13 

Section 141 of the Oudh Rent Act, which provides that an under-proprietor or 
tenant shall be liable to pay interest on the arrears of rent at the rate of twelve annas 
per cent, per mensem (now see S. 14G of the U. P. Tenancy Act, 1939, which provides for 
one anna per rupee per annum simple interest), does not control the discretion vested in 
the Court under this section to allow future interest at such rate as the Court deems 
reasonable. 14 See also the undermentioned cases. 16 


8. (’19) 6 AIR 1919 Cal 144 (150) : 23 Cal W N 
330 (344) (DI3). 

(•81) 3 All 91 (107) : 7 Ind App 196 (PC). (Inordi¬ 
nate and unusual rate of interest ought not to be 
allowed.) 

(•30) 17 AIR 1930 Lab 733 (734, 735) (DB). (The 
discretion must be reasonable.) 

(•21) 8 AIR 1921 Pat 367 (369) (DB). 

9. (’42) 29 AIR 1942 P C G1 (64): ILll (1942) Kar 
P C 157 (PC). (6% interest proper.) 

(’41) 1941 Nag L Jour 591 (592, 593) (DB). (Lower 
Court not allowing interest owing to erroneous view 
of law that interest was not allowable in view of 
S. 15, C. P. Debt Conciliation Act — No exercise 
of discretion—Appellate Court can interfere — In 
this case, the appellate Court also disallowed 
interest.) 

(’39) 26 AIR 1939 Pat 323 (330) (DB). (TrialCourt 
refusing to grant pendente lite and future interest 
on the ground that interest claimed prior to suit 
was excessive though it could not be relieved 
against as not being unfair under the Usurious 
Loans Act — Discretion is wisely exercised and 
appellate Court will not interfere.) 

(’25) 12 AIR 1925 P C 260 (288) : 5 Pat 135 : 52 
Ind App 418 (PC). 

(’22) 9 AIR 1922 P C 46 (48) (PC). 

(’35) 22 AIR 1935 Cal 39 (68) : 61 Cal 711 (DB). 
(’32) 19 AIR 1932 Lah 25 (26) (DB). (Interest at 
contract rate allowed.) 

(’25) 12 AIR 1925 Lah 308 (309) (DB). 

(’23) 10 AIR 1923 Lah 513 (514) (DB). 

(’33) 20 AIR 1933 Oudh 128(129) : 8 Luck 315(DB). 
(’32) 19 AIR 1932 Oudh 255 (263): 8 Luck 40 (DB). 
(’38) 25 AIR 1938 Pat 600 (603): 17 Pat 350 (DB). 
(Court of appeal will not interfere with the discre¬ 
tion exercised by the trial Court merely on the 
ground that reasons for the award or refusal to 
award such interest have not been given.) 

(’37) 24 AIR 1937 Pat 628 (632) : 16 Pat 557 (DB). 
(Circumstance justifying omission to award not re¬ 
ferred to by Court—Interference on appeal merely 
on this ground is not justified.) 

(’35) 22 AIR 1935 Pat 306 (341) : 14 Pat 70 (DB). 
(Where the lower Court did not award interest 
under this Section on the ground that the suit was 
considerably delayed by the plaintiff, it was held 
by the High Court that the lower Court was right 
in not allowing interest pendente lite but was 
wrong in not allowing future interest.) 


[See (’35) 22 AIR 1935 Lah 307 (311). (Held 
that the appellate Court could grant interest pen¬ 
dente lite though lower Court had refused it.)] 

10. (’43) 30 AIR 1943 Nag 240 (242, 243) (DB). 
(No mention as to further interest though asked for 
in the plaint—No reasons recorded — Exercise of 
discretion is not proper and judicial and the appel¬ 
late Court will interfere.) 

(’40) 27 AIR 1940 Bom 369 (376):ILR (1941) Bom 
71 (DB). (Long delay under vexatious and oppres¬ 
sive circumstances in payment of contract money 
is good ground for granting interest — Mere fact 
that damages are awarded is no ground for refus¬ 
ing >t) 

(*19) 6 AIR 1919 Cal 144 (150) (DB). 

(’34) 21 AIR 1934 Lah 32 (33) (DB). 

(’28) 15 AIR 1928 Nag 115 (11G). 

(’26) 13 AIR 1926 Nag 109 (115) : 22 Nag L R 19. 
[Sec (’33) 20 AIR 1933 Lah 440 (441). 

(’32) 19 AIR 1932 Lah 312 (314). (Long delay in 
bringing suit is a circumstance which will weigh 
with the Court in not granting future interest.)) 

11. (’79) 4 Cal 322 (326) (DB). 

(’14) 1 AIR 1914 Lah 326 (327) : 1914 Pun L R 
No. 199, p. 657 (DB). (Delay in trial due to plain¬ 
tiff’s erroneous act.) 

12. (’39) 26 Allt 1939 Pat 323 (329, 330) (DB). 
(’93-1900) 1893-1900 Low Bur Rul 332. 

(’19) o AIR 1919 All 1 (5) : 42 All 230 (DB). (Com¬ 
pound interest charged ■— Total amount of such 
interest exceeding one-third of amount of claim — 
Future interest refused.) 

(’76) 23 Suth W R 323 (323) (DB). (Stipulation for 
compound interest — Award of 6 per cent, from 
date of suit held proper.) 

13. (’27) 14 AIR 1927 Lah 679 (680) (DB). 

(’36) 23 AIR 1936 Lah 668 (669). (Judge not apply¬ 
ing his mind to question of future interest—There 
is no exercise of discretion — Interest can be granted 
in appeal.) 

14. (’34) 21 AIR 1931 Oudh 239 (240) : 10 Luck 
357. 

15. (’43) 47 Cal W N 615 (651). (Section 30 of 
Bengal Money-Lenders Act, controls tliediscretion 
of the Court under S. 31, CJ. P. Code.) 

(’42) 29 A 1 R 1942 Cal 610 (610). (Bengal Money- 
Lenders Act (X of 1940), S. 36 does not abrogate 
S. 34, C. 1’. C. — Court can allow interest for 
period between original money decree and decree 
passed under S. 36 (6) of that Act.) 
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4. Interest from date of suit to date of decree. — The plaintiff is not 
entitled as of right to the contract rate after suit. 1 The Court, as has been seen already, 
has full discretion over the matter. 2 As a rule, however, the Court should award the 
contract rate till date of decree except whero it w'ould be inequitable to do so. 3 In the 
case cited below, 4 the Court granted compound interest from the date of the suit to the 
date of the final decree in view of the fact that the plaintiff was long kept out of his 
money. Where interest at contract rate is refused, the Court should give its reasons for 
such refusal. 6 In an action, however, for dissolution of a partnership and for accounts, 
interest should ordinarily be allowed only from the date of final decree as it is impossible 
to say, before the final decree, if anything is due to the plaintiff co-partner. 6 But when 
on dissolution of partnership one of the partners retains in his hands assets of the 
partnership for his own purposes without accounting for them or their proceeds, interest 
is properly chargeable against such accounting partner even though he has not acted 
fraudulently. 7 Accordingly in Hakim Mai v. Ganga Ram 8 interest was granted against 
the former managing partner from the date of the institution of suit until realisation. 

Interest awardable from the date of plaint to the date of the decree should be 
only upon the principal sum and not on the whole amount including interest claimed by 
the plaintiff. 0 


5. Interest from date of decree to date of payment. — This is also within 
the discretion of the Court. 1 As a rule, however, the interest after the date of the decree 


(’41) 1941 Nag L Jour 591 (592) (DB). (Section 15 
of the C. 1*. Debt Conciliation Act does not fetter 
the discretion of the Court to award interest under 
this section except as to the rate of interest.) 

(’35) 22 AIR 1935 All 505 (50G) (PB). (Case under 

S. 225 of Agra Tenancy Act of 1926.) 

('35) 22 AIR 1935 Pat 98 (101) : 14 Pat 400. 
(Mortgage —Interest from date of decree to date of 
realisation is not governed by Santhal Parganas 
Regulation (S. 0 speaking something like rule of 
“damdupat”) but by S. 34.) 

Note 4 

1. f (’16) 3 AIR 1016 Mad 918 (918) (DB). (Dis¬ 
senting from 12 Mad 485 which can be considered 
to be no longer good law.) 

(’24) 11 AIR 1924 Mad 33 (37) (DB). 

(’81) 3 All 91 (107) : 7 Ind App 196 (PC). 

(’35) 22 AIR 1935 Cal 39 (68) : 61 Cal 711 (DB). 
(’32) 19 AIR 1932 Lab 312 (314): 16 Lah 470(DB). 
t(’30) 23 AIR 1936 Pat 191 (193) (DB). 

2. ('22) 9 AIR 1922 P C 46 (48) (PC). 

(’13) 37 Bom 326 (338) : 40 Ind App 68 (PC). 

(’05) 32 Cal 582 : 9 Cal W N 421 (437). 

('32) 19 AIR 1932 Bah 312 (314). (Absence of 
speciGc claim in plaint — No bar to granting of 
interest.) 

(’30) 17 AIR 1930 Lah 733 (734. 735). 

( 30) 17 AIR 1930 Mad 721 (723) : 53 Mad 475. 
(’38) 25 AIR 1938 Pat 600 (603) : 17 Pat 350. 

[See (*34) 21 AIR 1934 Lah 93 (94).) 

See also Note 3 above. 

3. (’41) 28 AIR 1941 Pat 276 (280) (DB). (Suit to 
enforce mortgage which provided for interest at 
13.4 per cent, per annum compound interest — 
Court awarded 9 per cent, per annum simple 
interest.) 

('26) 96 Ind Cas 310 (311) (Lali). 

(’25) 12 AIR 1925 Cal 2G8 (269). 


(’15) 2 AIR 1915 All 313 (314). 

•35) 22 AIR 1935 Cal 39 (68) : 61 Cal 711. 

’20) 7 AIR 1920 Cal 881 (881). 

■13) 18 Ind Cas 747 (748) (Cal). 

(’30) 17 AIR 1930 Lah 733 (734). 

('32) 19 AIR 1932 Mad 109 (110) : 55 Mad 458. 
(•18) 5 AIR 1918 Mad 558 (560). 

(•18) 5 AIR 1918 Oudh 224 (224). 

(•14) 1 AIR 1914 Oudh 289 (290). 

C34) 21 AIR 1934 Pat 134 (139) : 13 Pat 200. 
(’33) 20 AIR 1933 Pat 207 (203). 

[See (’35) 18 Nag L Jour 323 (324). (In the ab¬ 
sence of any cogent reason, interest ■pendente lite 
should be allowed in suits other than mortgage 
suits. When the plaint contains a prayer for such 
interest from the date of plaint, the Court is not 
justified in ignoring the same; in the absence of 
any agreement to the contrary the Court should 
allow future interest at the Court rate.)] 

Also see Note 3. 

4. (’36) 23 AIR 1936 Rang 141 (144). 

5. (T6) 3 AIR 1916 Mad 918 (918). 

[See also (’31) 18 AIR 1931 Nag 91 (93).J 

6. (’30) 17 AIR 1930 P C 185 (187) : 58 Cal 208 : 
57 Ind App 245 : 24 Sind L R 328 (PC). 

(’32) 19 AIR 1932 Sind 126 (127): 26SindLR33o. 

7. (’42) 29 AIR 1942 P C 61 (64) : I L R (1942) 

Kar P C 157 (PC). % 

(’15) 2 AIR 1915 P C 116 (118) : 42 Cal 914 : 4^ 

Ind App 91 (PC). 

8. (’42) 29 AIR 1912 P C 61 (G4) : I L R (1942) 
Kar P C 157 (PC). 

9. (’43) 30 AIR 1943 Mad 216 (217) (DB). 

Note 5 

1. 2 Hyde 10G : Cor 12. 
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will be granted at a lower rate than that allowed for the period before tho date of the 
decree. The reason is that the plaintiff getting the security of a decree has his interest 
reduced in the generality of cases. 2 But there is nothing to prevent a Court from granting, 
in a proper case, the contract rate of interest upto realisation. 3 Where interest at 24 per 
cent, was granted upto the date of decree, the Lahore High Court refused further interest 
after the date of the decree. 4 

The interest granted under this head is referred to in the section as “further 
interest” and is awardable on the aggregate of the principal and interest as on the date of 
the decree; 6 but it is not compound interest but only interest on a fixed sum declared to 
be due by the decree. 6 

In cases of execution sales the date of confirmation of sale is the date of realisation 
of the decree amount. Hence, where interest is allowed upto date of realisation the 
judgment-debtor is liable to pay interest upto tho date of confirmation of sale only and 
not thereafter unless it is shown that the judgment-debtor has been guilty of any act 
which has the effect of preventing or postponing tho actual payment to the judgment- 
creditor. 7 


6. Interest prior to suit — General. — It has been already seen that interest 
prior to suit is a matter of substantive law and is outside the scope of the section. 1 
It will be useful, however, to briefly note the principles governing the award of such 
interest. 

The right to interest, prior to suit, arises in one of the four following ways : 

(l) Agreement express or implied between the parties (see Note 7). 


(2) Mercantile usage (see Note 8). 

(3) Statutory provisions 2 (see Note 9). 

( 4 ) Interest may be also allowed as damages in some cases (see Note 10). 

No interest can be allowed on damages for any period prior to suit. 3 Nor, 


(’33) *20 AIR 1933 Lah 352 (353, 354): 14 hah 591. 

C35) 22 AIR 1935 Cal 39 (63) : 61 Cal 711 (DB). 
(No contract to pay interest—Interest awarded as 
damages —Held that post-decree interest at same 
rate ought not to be awarded.) 

(■75) 23 Suth W R 309 (310) (DB). 

(’69) 11 Suth W R 455 (456) (DB). 

(’35) 18 Nag L Jour 323 (324). (In the absence of 
any reasons to the contrary Court should allow 
future interest at Court rate.) 

(•38) 25 AIR 1938 Pat 600 (603): 19 Pat 202 (DB). 

(’35) 22 AIR 1935 Posh 58 (59). (Transaction 
between bank and firm — Rate charged rather 
below than above ordinary rate — Future interest 
to be granted.) 

(’36) 23 AIR 1936 Rang 141 (141) (DB). (Courts 
are entitled to give interest iu their discretion. 
This can be given under S. 34, C. P. C., and also 
under S. 73, Contract Act.) 

See also Note 3 and Note 4. 

2. ('41) 28 AIR 1941 Pat 276 (280) (DB). 

(■91) 18 Cal 164 (180) : 17 Ind App 201 (PC). 

C33) 20 AIR 1933 Lah 1011 (1013) (DB). 

(■81) 3 All 91 (107) : 7 Ind App 196 (PC). 

(’69) 11 Suth W R 455 (456) (DB). 

(1883) 25 Ch D 338 (349, 350), In re Sneyd, Ex 
parte Fewinga. 

3. (’99) 5 Cal W N 653 (654) (DB). 


(’34) 21 AIR 1934 Bom 86 (89) (DB). (Court lias 
jurisdiction to give compound interest afterdecree.) 
(’35) 22 AIR 1935 PC 165 (168) : 63 Cal 1 : 62 
Ind App 265 (PC). (The stipulated rate of interest 
can be awarded up to the date of realisation or 
actual payment and a debtor should not bo allowed 
to keep the money of his creditor at a low rato of 
interest by merely bringing an unsuccessful appeal.) 
(’14) 1 AIR 1914 Oudh 289 (290). 

4. (’28) 15 AIR 1928 Lah 811 (811) (DB). 

5. (’35) 22 AIR 1935 Cal 39 (67) : 61 Cal 711 
(DB). 

6. (1864) 1 Suth W It (Misc) 15 (15) (DB). 

7. (’42) 29 AIR 1942 Mad 442 (443, 444) (DB). 

Note 6 

1. See Note 1. 

2. (’42) 29 AIR 1912 Sind 165 (106) : ILR (1942) 
Kar 346 (DB). 

(’38) 25 AIR 1938 1* C 67 (70) : ILR (1938) 2 Cal 
72 : 32 Sind L R 374 : 65 Ind App 66 (PC). 

(’18) 5 AIR 1918 P C 53 (56) : 40 All 497 (PC). 

3. (’70) 7 Bom II C It A C 89 (98) (DB). 

(’32) 19 AIR 1932 Oudh 165 (167) : 8 Luck 35 
(DB). 

(’31) 18 AIR 1931 Bom 386 (387) (DB). 

(’85) 11 Cal 221 (226) (DB). 

(•30) 17 AIR 1930 Lah 374 (378) (DB). 
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unless there is a contract to the contrary, will any but simple interest be allowed as a 
general rule. 4 


7. Agreement express or implied to pay interest. — The Usury Laws 
Repeal Act, XXVIII of 1855, section 2, has abolished all usury laws, and consequently 
where there is a stipulation to pay interest at a particular rate, that rate must be 
allowed, however high it may be. 1 The Court has no discretion in the matter as it 
has in the case of interest pendente lite. 2 There are however certain exceptions to the 
above rule — 

(1) Where the circumstances under which the agreement is entered into are 

such as to render it void or voidable under the Contract Act, e.g., fraud 
or undue influence or want of free consent, the rate agreed upon will not 
be enforced. 3 

(2) Where the rate agreed upon amounts to a penalty , it will not be enforced, 

but the Court has power to grant reasonable compensation instead under 
S. 74 of the Contract Act. 4 The Court’s equitable jurisdiction to grant relief 


(’33) 20 AIR 1933Oudh 259 (260, 261) (DB). (Suit 
for damages—Interest thereon prior tosuit should 
not be awarded.) 

(’32) 19 AIR 1932 Sind 9 (16) : 26 Sind L R 167. 
(’31) 18 AIR 1931 Sind 121 (124) : 25 Sind L R 
104 (DB). (Agreement or mercantile usage, if 
relied upon, must be proved.) 

(’11) 5 Sind L R 192 (218): 15 Ind Cas 757 (768) (DB). 
(1893) 1803 A C 429 (437), London Chatham and 
Dover Ry. Co. v. South Eastern Ry. Co. (Damages 
for detention of debt.) 

[See also (’66) 4 Bom H C R A C 55 (56).} 

4. (’05) 7 Bom L R 772 (790). 

(’33) 20 AIR 1933 Mad 171 (172). 

(’04) 28 Bom 371 (377) (DB). (Courts do not lean 
towards compound interest.) 

[See also (’29) 16 AIR 1929 Pat 340 (341). (No 
compound interest can be allowed unless there is 
a contract, express or implied.)] 

{Note 7 

1. (’81) G All 63 (64) (DB). 

(’20) 7 AIR 1920 Cal 881 (881) (DB). 

(’66) 11 Moo Ind App 120 (127) (PC). 

(’89) 1889 All W N 167 (167). 

(’19) 0 AIR 1919 Cal 413 (414) : 23 Cal W N 980 
(981) (DB). (30 per cent, allowed.) 

(’06) 10 Cal W N 640 (642) (DB). 

I (’04) 31 Cal 233 (239) (DB). 

(’03) 7 Cal W N 876 (877) (DB). 

+ (’02) 29 Cal 823 (825, 82G) (DB). 

(’83) 9 Cal 309 (314) (DB). 

(’74) 21 Suth W R 352 (357) (DB). (Interest at 75 
per cent, allowed.) 

(’73) 20 Suth W R 317 (327). 

(’66) 6 Suth W R 254 (255). 

(’01) 1901 Pun L It No. 151, page 383. 

(’82) 1882 Pun Re No, 40. (36 per cent.) 

(’79) 1879 Pun Re No. 145. 

(’77) 1877 Pun Re No. 5. 

(’02) 25 Mad 343 (346) (DB). 

(’88) 1 C 1‘ L R 57 (57). 

(’25) 12 AIR 1925 Oudh 535 (535) (DB). 

[See (’93) 15 All 339 (352) : 20 Ind App 116 
(PC).] 

2. (’70) 15 Suth W It 396 (397) (DB). 


3. (’99) 2 C P L R 23 (24). (Pressure of money— 
75 per cent, compound interest held unconscion¬ 
able.) 

(’89) 1889 Pun Re No. 135. 

(’07) 29 All 303 (306, 307) (DB). (Transaction so 
unconscionable as to amount to a want of free 
consent.) 

(’03) 25 All 284 (285) (DB). 

(’87) 9 All 228 (229) (DB). (Pressiug necessity — 
High rate of compound interest — Ample security 
—Long delay in suing.) 
f (’87) 9 All 74 (81) (DB). 

(’84) 1884 All W N 280 (281) (DB). 

(’07) 31 Bom 348(352). (Unconscionable transaction 
relieved under S. 1G of the Contract Act.) 

(*78) 3 Bom 131 (133) (DB). 

(’66) 4 Bom H C R A C 202 (205) (DB). (Terms 
extortionate and unfair.) 
f (’13) 17 Cal L Jour 221 (225) (DB). 

(’06) 33 Cal 683 (688) (DB). 

(’06) 10 Cal W N 640 (642) (DB). 

(’02) 29 Cal 823 (825, 326) (DB). 

(’98) 2 Cal W N 333 (335) (DB). 

(’86) 12 Cal 225 (239) : 12 Ind App 215 (PC). 

(’77) 2 Cal 202 (207, 208) (DB). (Rate exhorbitant 
—Consideration grossly inadequate — Nothing to 
show defendant understood transaction.) 

(’74) 21 Suth W It 352 (357) (SB). 

(’73) 20 Suth W R 317 (327) (DB). 

(’79) 1879 Pun Re No. 145. 

(’79) 1879 Pun Re No. 110. 

(’77) 1877 Pun Re No. 5. 

(1862) 1 Mud H C R 81 (82) (DB). 

(’90) 3CPLR 48 (49). 

(’88) 1 C P L R 57 (57). 

(’18) 5 AIR 1913 Oudh 320 (321) : 21 Oudh Cas 
265 (267). 

(’99) 2 Oudh Cas 209 (212) (PC). 

[See also (’18) 5 AIR 1918 P C 249 (251) : 1918 
Pun Re No. 124 (PC). (Contract not unconscion¬ 
able within S. 16 of the Contract Act—Award of 

interest not interfered with.)] 

4. (’40) 27 AIR 1940 Sind 68 (73) (DB). (Interest 
at enhanced rate on default is not necessarily 
penal.) 
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against penalty is not excluded by the Usury Laws Repeal Act (xxvni of 
1855 ). 6 As to what are penal stipulations enabling the Court to interfere, 
see s. 74 of the Contract Act and the illustrations thereto. 

( 3 ) Where the rate agreed upon, though not amounting to penalty, is excessive 
and the transaction between the parties is substantially unfair, the 
Court can, under S. 3 of the Usurious Loans Act of 1918, re-open the 
transaction, take an account between the parties and relieve the debtor of 
all liability in respect of any excessive interest. 6 

The agreement to pay interest may be an implied one, and the above principles 
would equally apply to such agreements. 7 An agreement to pay interest can be implied 
from the course of dealings between the parties. 8 Where there is an implied agreement 
that interest will be charged, a reasonable interest will be allowed. 9 The mere fact that the 
debt is a fixed amount and has been frequently demanded will not, howe\er, give rise to 

an implied contract to pay interest. 10 

8. Mercantile usage. — Where there is no stipulation, express or implied, to 
pay interest, it will still be granted if it is allowed by mercantile usage in transactions of 
the kind in question. 1 The reason is that the transaction will be considered to have been 
entered into in view of and importing the mercantile usage. 2 


9. Right to interest under statutory provisions. — Even in the absence 
of any stipulation or trade usage, a right to interest may arise where it is allowed by 
statute. Thus, S. 80 of the Negotiable Instruments Act (XXVI of 1881) provides that where 
no rate is specified in a negotiable instrument, the Court shall award interest at G per 
cent, per annum notwithstanding any agreement relating to interest between the parties. 1 
Similarly, Ss. 351 to 353 of the Succession Ac t (XXXIX of 1925) provide for payment of 

[See also (’33) 20 AIR 1933 Bom 297 (297, 298).] 
7. (’94) 1894 Pun Re No. 36. (Implied contract — 


[See (’39) 26 AIR 1939 Mad 481 (481, 482) (DB). 
(Mortgage deed providing for payment of mort¬ 
gage debt by instalments — In case of default in 
payment of instalment, entire amount remaining 
due to become due and compound interest at 12 
per cent, per annum payable — Stipulation for 
compound interest held in the nature of penalty 
and not binding on mortgagor—Court granted 12 
per cent, per annum simple interest.)] 

5. f (’73) 10 Bom II C R 382 (385) (DB). 

t (*93) 17 Bom 106 (112, 114) (FB). 

(’75) 6SWPHCR 358 (362. 363, 365) (FB). 

(’69) 6 Bom HCRAC7 (7) (DB). 

f (’15) 2 AIR 1915 Cal 796 (799): 42 Cal 652 (661 ) 

(DB). 

(’06) 10 Cal W N 1020 (1023) (DB). 

( 04) 31 Cal 138 (111). 

\ (’99) 26 Cal 300 (306) (DB). 

(*98) 2 Cal W N 333 (334) (DB) 

C98) 2 Cal W N 234 (237) (DB). 

(’73) 20 Suth W It 317 (327) (D1J). 

(’73) 19 Suth W R 271 (272) (DB;. 

C06) 29 Mad 491 (496) (DB). 

6. (’30) 17 AIR 1930 Cal 776 (777). 

(’32) 19 AIR 1932 Lah 252 (253) : 13 Lab 542 
(DB). 

(’33) 20 AIR 1933 Nag 224 (225). 

(’31) 18 AIR 1931 All 662 (662) : 53 All 776(DB). 
(Section 79, Negotiable Instruments Act, docs not 
exclude the jurisdiction conferred by the Usurious 
Loans Act, S. 2, sub-s. (3).) 

(’29) 16 AIR 1929 Pat 340 (311) (D14). 


Neither Act XXXII of 1839 nor Act XXVIII of 
1855 prevents the recovery of the rate agreed.) 

(’30) 17 AIR 1930 Lah 985(991): 12 Lab 239 (DB). 
(*31) 18 AIR 1931 Lah 457 (4G1) (DB). 

8. (1900) 2 Ch 548 (551), Willmat v. Gardiner. 
(1893) 1893 App Cas 429 (440), London Chatham 

Dover Ry. Co. v. South Eastern Ity. Co. 

(1905) 1 Ch 307 (314), ltc Duncan. 

(’32) 19 AIR 1932 Cal 521 (522): 59 Cal 662 (DB). 
(1864) 1 Suth W It 136 (I3G) (DB). (Parties treating 
debt as bearing interest.) 

9. (*72-92) 1872-1892 Low Bur Rul 294. 

( 05) 27 All 361 (363) (DB). 

10. (’66) 1866 Pun Re No. 51. 

Note 8 

1. + (1861) 9 Moo Ind App 256 (266) (l’C). 

(1859) 7 Moo Ind App 263 (282) (PC). 

(1851) 5 Moo Ind App 109 (136) (PC). 

(1865) 4 Suth W It 85(85). (Interest is claimable on 
hundis drawn at 111 days’ sight by the usage of 
native bankers at Moorshidabad.) 

[See (’31) 18 AIR 1931 Sind 121 (124) : 25 Sind 
L It 104. (Mercantile usage has to be proved.)] 

2. (1861) 9 Moo Ind App 256 (267) (PC). 

Note 9 

1. See S. 80 of the Negotiable Instruments Act. 
(’38) 25 AIR 1938 P C 67 (70) : I L R (1938) 2 Cal 
72 : 32 Sind L R 374 (PC). 

[See also (’31) 18 AIR 1931 Cal 140 (141): 58Cal 
290. 



398 IS 34 N 9] 


INTEREST 


interest at 4 per cent, per annum on general legacies remaining unpaid, in certain cases 

and 6 per cent, per annum in other cases. 2 Again, s. 1 of the Interest Act (XXXII of 1839) 

enacts that the Court shall award interest at a rate not exceeding the current rate on all 
debts or sums certain *'* — 

(1) where such sums are payable by virtue of a written instrument at a certain 

time, from the time when the sums were payable, 

or 

( 2 ) where such sums are payable otherwise, from the time when demand for 

payment shall have been made in writing so that such demand shall give 
notice to the debtor that interest will be claimed from the date of such 
demand until payment. 3 

The sums certain" do not include provisional payments to be made by one 
paity to another, 4 hi or does it include unliquidated damages 6 or unascertained sums. 6 


(*29) 16 AIR 1929 Pat 365 (366).] 

2. (’02) 25 Mad 361 (365) (D13). 

(’06) 29 Mad 155 (160) (DB). 

3. ('42) 29 AIR 1942 Pat 417 (419). (Suit for arrears 
of tax by Municipality — Notice of demand as 
required by S. 123, Bihar and Orissa Municipal 
Act, not served on defendant — Interest prior to 
suit not allowed. AIR 1930 Pat 189, followed.) 

('42)29 AIR 1942 Sind 165 (166): ILR (1942) Ear 
346 (DB). (Conditions required by S. 1, Interest 
Act, not fulfilled—No interest can be ordered.) 

('41)28 AIR 1941 All 43 (48): ILR (1940) All 
739 (DB). (Suit for arrears of maintenance—Claim 
not based upon written instrument — No demand 
for payment made in writing—Interest not allowed.) 

<1854) 6 Moo Ind App 232 (249) (PC). 

(’30) 17 AIR 1930 Bom 444 (445) (DB). 

('19) 6 AIR 1919 All 51 (52). (No agreement in 
writing — No demand in writing — No interest is 
claimable.) 

(’04) 26 All 299 (309) : 7 Oudb Cas 116 : 31 Ind 
App 116 (PC). 

(1887) All \V N 287 (287). (Printed heading in bill 
that interest will be charged is sufficient demand.) 

(•31) 18 AIR 1931 Cal 140 (144) : 58 Cal 290. 

(’20) 7 AIR 1920 Cal 737 (739) (DB). 

(1900) 27 Cal 814 (818) (DB). 

(•99) 26 Cal 955 (960, 961) (DB). (Date of payment 
need not be mentioned in the document.) 

(’98) 25 Cal 54 (57). (Certificate of Administrator- 
General admitting a debt is not a "written instru¬ 
ment" within the Section.) 

('76) 24 Suth W R 457 (459) (DB). (No demand- 
interest can only he given from the date of tho 
suit.) 

('68) 1 Beng L R (O C) 41 (41). 

('33) 20 AIR 1933 Lab 212 (212). 

(’32) 19 AIR 1932 Lab 616 (618): 13 Lab 51G(DB). 
('15) 2 AIR 1915 Lab 181 (184) (DB). (No agree¬ 
ment in writing — No demand in writing — No 
interest, is claimable.) 

(•13) 1913 Pun Re No. 30: 20 Ind Caa 299 (300). 
C01) 1901 Pun L R No. 181, p. 466. (Demand for 
retrospective interest may imply demand for pros¬ 
pective interest.) 

(’33) 20 AIR 1933 Mad 320(321): 56 Mad 391 (DB). 
('21) 8 AIR 1921 Mad 70 (79) (DB). 


(’16) 3 AIR 1916 Mad 498 (499): 33 Mad 464 (465) 
(DB). (Debts include debts payable in kind.) 

(’16) 3 AIR 1916 Mad 127 (130) (DB). 

(’13) 21 Ind Cas543 (544)(DB) (Mad). (Interest may 
be allowed on damages from date of a written 
demand for interest—It is not allowable legally on 
unliquidated damages.) 

(’08) 31 Mad 250 (251) (DB). 

(1900) 23 Mad 41 (45). (Letter demanding payment 
with interest sufficient.) 

(’97) 20 Mad 481 (481) (DB). (Oral contract — No 
agreement or usage either.) 

(’76) 1 Mad H C R 369 (372) (DB). 

(’26) 13 AIR 1926 Nag 64 (65). (No written demand 
—Not entitled to interest.) 

(’23) 10 AIR 1923 Nag 197 (198) : 19 Nag L R 24. 

(Cosbarers not demanding share of profits.) 

(’19) 6 AIR 1919 Nag 62 (64). (No security; 1 per 
cent, per mensem is reasonable.) 

(’33) 20 AIR 1933 Oudb 259 (261) (DB). 

(’29) 16 AIR 1929 Oudb 420 (421) (DB). 

(’31) 18 AIR 1931 Pat 394 (402) : 10Pat528 (DB). 
(’29) 16 AIR 1929 Pat 365 (366). 

(1873) 15 Eq 394 (397), Alison, ex parte. (A sum¬ 
mons is a demand.) 

[But see (’14) 1 AIR 1914 Lab 147 (147) : 1914 
Pun Re No. 9 : 20 Ind Cas 194 (194) (DB). 
(Printed headline in the tradesman's bill that 
interest would be charged on all arrears after a 
certain period is not such a demand asiscontem- 
plated by the Interest Act.) 

(’01) 1901 Pun Re No. 55. (Headlines in order 
form that interest will be charged is not sufficient 
demand.)] 

4. (1893) 1893 App Cas 429 (436), London Chatham 
and Dover Ry. Co. v. South Eastern Ry. Co. 

(1859) 7 Moo Ind App 263 (280) (PC) (Contingent 
contracts are not within the eoope of tbe Act.) 

(’99) 26 Cal 955 (960) (DB). 

5. (’70) 7 Bom H C R A C 89 (98) (DB). (Interest 
not to be awarded on unliquidated damages.) 

(’72) 9 Bom H C R 7 (11) (DB). (Do.) 

(’20) 7 AIR 1920 Cal 737 (739) (DB). (Depreciation 
in value of goods is not a debt or a sum certain.) 
(1874) 18 Eq 154 (167), Hill v. South Staffordshire 
Ry. Co. 

6. (’19) 6 AIR 1919 Mad 164 (165):42 Mad 661 (DB). 
(Unascertained sum claimed as profits of trade.) 
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10. Interest as damages. — Where there is no agreement, express or implied, 
to pav interest, and it is not allowed by any statute or mercantile usage, no interest can 

be awarded as interest} But it may be awarded as damages in proper cases. 2 Thus, 

interest may be awarded by way of damages in cases where money due is wrongfully 
withheld, 8 or where money is levied in execution of a decree or order subsequently reversed 

(See S. 144 Note 23), or where money is paid on behalf of others under compulsion. 4 In cases 

of breach of contract where the non-payment of money due is itself the breach of contract 
and nothing else is proved to make out the claim for compensation for such breach, no 
interest can be awarded in addition to the recovery of money withheld. 6 But, if by reason 


Note 10 

1. (’42) 29 AIP. 1942 All 96 (101) : ILK (1941) All 
777 (DB). (Suit to recover kaq-e-chabarum brought 
after confirmation of sale without undue delay — 
Interest by way of damages should not also be 
allowed.) 

(’41) 28 AIR 1941 All 43 (48) : I L R (1940) All 
739 (DB). (Hindu widow’s suit for arrears of main¬ 
tenance — Interest prior to suit cannot be granted 
but pendente lite and future interest under S. 34 
may be granted.) 

(’41) 28 AIR 1941 Pat 6 (9) (DB). 

(’40) 27 AIR 1940 Oudh 257 (259, 260) : 15 Luck 
550 (DB). 

(’38) 25 AIR 1938 P C 67 (70) :ILR (1938)2 Cal 
72 : 32 Sind L R 374 : 65 Ind App 66 (PC). 

(’12) 16 Cal L Jour 264 (269, 270) (DB). 

(’32) 136 Ind Cas 719 (720) (DB) (Lah). 

(’34) 21 AIR 1934 Pat 99 (104) : 12 Pat 869 (DB). 
(Hindu widow’s suit for maintenance—Not entitled 
to interest prior to suit but interest after suit under 
S. 34 may be granted.) 

[See also (’78) 2 Cal L Rep 349 (351).] 

2. (’42) 29 AIR 1942 P C 61 (64): ILR (1942) Kar 
P C 157 (PC). (Managing partner in possession of 
assets without accounting for them—Suit by co¬ 
partner two years after — Interest is chargeable 
against accounting defendant even though he has 
not acted fraudulently.) 

(’39) 26 AIR 1939 Mad 531 (537, 538): ILR (1939) 
Mad 776 (DB). (Claim for contribution — Interest 
allowed on equitable principles.) 
t (’18) 5 AIR 1918 Cal 448 (449): 22 Cal W N 483 
(490) (DB). 

(’23) 10 AIR 1923 Lah 632 (633): 4 Lah 406 (DB). 
(’16) 3 AIR 1916 P C 46 (48, 49) : 38 All 581 : 43 
Ind App 294 (PC). 

(’15) 2 AIR 1915 I* C 116 (118) : 42 Cal 914 : 42 
Ind App 91 (PC). 

(’31) 18 AIR 1931 All 403 (404) (DB). (Interest 
awarded on equitable grounds.) 

(’91) 13 All 330 (336) (DB). 

t (’35) 22 AIR 1935 Cal 347(355): 62 Cal 175(DB). 
(’35) 22 AIR 1935 Cal 39 (68) : 61 Cal 711 (DB). 
(’30) 17 Alii 1930 Cal 357 (360) : 57 Cal 953(DB). 
(’01) 5 Cal W N 356 (360) (DB). 

(’78) 3 Cal 654 (661) : 5 Ind App 31 (PC). 

(’72) 17 Suth \V R 179 (179) (DB). (In suit for 
contribution.) 

\ (’19) 6 AIR 1919 Mad 161 (164) : 42 Mad 661 
(665, 667). 

(’95) 18 Mad 331 (335, 336) (DB). 

(’35) 22 AIR 1935 Oudh 170 (175) (DB). (Six per 
cent. i3 not excessive by way of damages.) 


(’28) 15 AIR 1928 Oudh 89 (92) (DB). 

\_See also (’32) 19 AIR 1932 All 505 (506).] 

| [But see (’33) 20 AIR 1933 Pat 196 (199) : 12 
Pat 216 (DB).] 

3. (’02) 4 Bom L R 205 (211). (Interest on the 
amount of a policy of insurance after the date of a 
formal demand.) 

(’30) 129 Ind Cas 691 (698) (DB) (Lah). 

(’70) 14 Moo Ind App 209 (233) (PC). 

(’33) 20 AIR 1933 All 455 (456) (DB). 

(’33) 20 AIR 1933 All 186 (188) : 55 All 164 (DB). 
(’33) 20 AIR 1933 All 147 (149). (Premium payable 
in respect of a lease.) 

(’30) 17 AIR 1930 Cal 357 (360) : 57 Cal 953 (DB). 
(’19) 6 AIR 1919 Cal 538(539) (DB). (Sums collect¬ 
ed by defendant and not accounted for. NOTE.— 
The Oudh Judicial Commissioner’s Court has held 
that where a claim is not based on contract, interest 
cannot be allowed even as damages. See AIR 1926 
Oudh 147 (147). The view is, it is submitted, open 
to question.) 

(’78) 1 Cal L Rep 236 (238) (DB). 

(’71) 16 Suth W Ii 297 (298) (DB). 

(1865) 3 Suth W R 147 (151). (Interest may be 
claimed on the interest of Government promissory 
notes withheld by another.) 

(1864) 1864 Suth W R Sup Vo) 174 (174). 

(’35) 22 AIR 1935 Lah 775 (779). (Where a con¬ 
tractor has completed the work he lias undertaken 
to do but his bill is unreasonably delayed, he is 
entitled to be compensated for the delay. Interest 
at 6 per cent., held was not excessive.) 

(’35) 22 AIR 1935 Lah 685 (680) (DB). 

(’35) 22 AIR 1935 Lah 552 (553) (DB). 

(’33) 20 AlIt 1933 Mad 844 (845, 846). 

[Sec (’43) 30 AIR 1943 Mad 62(66) (1)B). (Puisne 
encumbrancer in a suit to recover the surplus of 
the sale proceeds of the mortgaged property in 
the hands of prior mortgagee, can be allowed 
interest from the date of the plaint and not for the 
period before the suit, there being no evidence on 
record to show that the prior mortgagee after 
being appraised of the rights of the puisne encum¬ 
brancer withheld the money.) 

(’35) 22 AIR 1935 Mad 458 (459) (DB). (Partition 
suit dismissed for default — Subsequent suit — 
Plaintiff can get interest only from date of plaint.)] 
[But see (’20) 7 AIR 1920 Cal 912 (913) : 31 
Cal L Jour 348 (350).] 

4. 2 Hay 278. (Payment of Government revenue.) 
(’03) 6 Oudh Cas 346 (350). 

(’81) 1881 P.R. No. 98. (Surety made to pay amount.) 

5. •i , (’33) 20 AIR 1933 Mad 729 (734) : 57 Mad 
205 (DB). 
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of the breach the plaintiff has sustained special loss or damage for which the mere 
repayment of the amount due would not be adequate compensation, the Court can award 
interest as part of the damages. 8 A mere detention of a debt will not however entitle the 
creditor to interest by way of damages. 7 Nor will a claimant for contribution be awarded 
such interest if he has slept over his rights for a long time. 8 Similarly, where the dower to 
which a Mahomedan widow was entitled was fixed at a sum very much higher than the 
entire estate belonging to the husband, interest on the dower was refused. 9 

As to the rate of interest allowable as damages, see the undermentioned cases. 10 

11. Mortgage suits. — See Order 34, Rule 11. 

12. Interest, whether payable after tender.— The general principle of the 
law of tender is embodied in S. 38 of the Contract Act under which, where a promisor has 
made an offer of performance to the promisee and the offer has not been accepted, the 
promisor is not responsible for non-performance. A tender of the amount due will stop 
the running of interest from the date of tender, 1 but it does not extinguish the debt. 2 But 
the tender must be a proper and a legal one. Thus, a tender contrary to the provisions of 
S. G1 of the Bengal Tenancy Act, 3 or a deposit in Court without notice to the opposite 
party, 4 or without getting a guardian ad litem appointed where the payee is a minor, 6 is 
not a proper tender. 

A tender before suit, in order to be effectual, must bo accompanied by a deposit 
after the institution of suit. 0 Otherwise, the creditor will be entitled to interest, at a 


(’29) 16 AIR 1929 Nag 170 (172) : 25 Nag LR 81, 
f See (’33) 20 AIR 1933 Lah 212 (212). 

(’33) 20 AIR 1933 Lab 127 (127).] 

6. (’33) 20AIR 1933 Mad 729(734):57 Mad 205 (DB). 
[See (’33) 20 AIR 1933 Lab 556 (557).] 

7. ('42) 29 AIR 1942 Oudb 311 (313) (DB). 

(’42) 29 AIR 1942 Sind 165 (166) : I L R (1942) 
Kar 346 (DB). (Suit for recovery of money due for 
work done—Defendants bad withheld the money 
without any justification— Held , mere detention 
did not entitle the plaintiff to interest as damages 
unless there was agreement to pay interest or it is 
payable under trade usage having the force of law 
or under the provisions of any substantive law : 
AIR 1938 P C 67 : ILR (1938) 2 Cal 72 : 32 Sind 
L Ii 374 : 65 Ind App 66 (PC), followed.) 

(’ll) 28 AIR 1941 All 43 (48): ILR (1940) All 739 
(DB). (Suit for arrears of maintenance — S. 73, 
Contract Act,cannot justify the awarding of inter¬ 
est merely because money has been detained and 
there is no proof of damage caused to the plaintiff 
because of the withholding of the maintenance.) 
C41) 28 AIR 1941 Nag 273 (277, 278) : I L R 
(194*2)*Nag 294. (Claim for use and occupation of 
a house— Interest prior to suit not allowed.) 

('38) 25 AIK 1938 P C 67 (70): ILR (1938) 2 Cal 72: 
32 Sind LR 374 : G5 Ind App 66 (PC).(Illustration 
(n) to S.73, Contract Act, does not confer upon cre¬ 
ditor a right to recover interest upon a debt when 
ho is not e ntitled to it under any provision of law.) 
1(1808) 2 Cli App 488 (491, 492), Turner v. 
Barkin Shaw. 

(’99) 21 All 223 (227): 26 Ind App 45(PC). (Part of 
purchase money left unpaid as security for vendor 
satisfying incumbrance—Interest is not payable.) 

( 75) 23 SnthWR 325(327)(DB). (Agenfs liability to 
pay interest on principal’s money retained by him.) 
(’71) 10 Suth W R 118 (118) (DB). (Interest on 


balauce of accounts in a suit therefor will not be 
allowed in tho absence of agreement therefor.) 

8. (’73) 19 Suth W R 98 (99) (DB). 

[See also (’30) 17 AIR 1930 Cal 385 (387) : 57 
Cal 114.] 

9. (’06) 3 Cal L Jour 541 (543) (DB). 

10. (’26) 13 AIR 1926 Nag 363 (364). (6 per cent, 
may he a proper rate.) 

(’09) 13 Cal W N 118 (121). (Contribution suit — 
12 per cent, was awarded.) 

(’17) 4 AIR 1917 Cal 188 (194) : 21 Cal W N 564 
(570). (Restitution matter—Interest at 6 per cent, 
was considered proper.) 

(’23) 10 AIR 1923 Lah 632 (633) : 4 Lah 406. 

(’35) 22 AIR 1935 Mad 783 (783). (Restitution — 
G per cent, allowed.) 

(’05) 28 Mad 355 (357). (Restitution — 6 per cent, 
considered proper.) 

Note 12 


. (1862) 1 Mad H C R 124 (126) (DB). 

07) 34 Cal 305 (321) (DB). 

1812) 3 Camp 296 (297), Dent v. Dunn. 

06) 2 Nag L R 62 (63). (Tender not proper — 
Interest will not cease to run.) 

07) 4 Low Bur Rul 108 (109). 

. (’07) 34 Cal 305 (321) (DB). 

. (’03) 7 Cal W N 720 (723) (DB). 

. (’71) 16 Suth W R 304 (304) (DB). 

. (’03) 27 Bom 23 (30) (DB). 

.*(’92) 16 Bom 141 (149, 150). 

(’32) 19 AIR 1932 Mad 109(111): 5oMadl58(DB). 

83) 9 Cal 33 (35, 37)(DB). , 

15) 2 AIR 1915 Mad 210 (216): 38 Mad 959 (DB). 

07) 4 Low Bur Rul 108 (109). 

[ [But see (’26) 13 AIR 1926 Cal310(311). (Refu¬ 
sal on tender; no deposit necessary.)] 

. o t t* 9 which deals With tender 


after suit. 
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suitable rate, from the date of institution of the suit to the date of realisation. 7 

A tender must be unconditional 8 and of the full amount. 9 A deposit, however, 
made in full satisfaction of the debt, but accepted by the Court in part satisfaction only, 
will stop the running of interest on that part. 10 The rule that a tender of a part of the 
amount due must be treated as never made, applies only when it is admitted that a larger 
amount is due and not when it is bona fide asserted otherwise. 11 Where the judgment- 
debtor deposits the decree amount in Court, it has been held that he is not liable to pay 
interest on the decree amount from the date of the deposit to the date when the decree- 
holder has notice of the same. 12 Nor is he liable to pay interest after deposit though the 
decree-holder could not/withdraw it pending appeal without furnishing security. 13 

See also the undermentioned case. 14 

13. Interest on mesne profits. — See Order 20 Rule 12. 

14. Interest on arrears of rent. — In awarding interest on arrears of rent, 
no difference is made between rents paid in kind and those paid in money. 1 The mere 
omission to claim interest for past years at the stipulated rate cannot amount to a waiver 
of the landlord’s right to recover at that rate. 2 For claims to interest under the various 
Tenancy Acts, see the undermentioned cases. 3 Where rent is charged on land, interest 
can be granted on the arrears of rent, on equitable grounds, although there are no words 
allowing interest in the instrument creating the charge. 4 In the undermentioned cases, 5 
where neither a contract to pay interest on arrears of rent nor a custom under which 
such interest was payable was proved, it was held that no interest was payable on arrears 
of rent. 

15. Interest on costs. — Sec Section 35. 


7. (’S3) 0 Cul 33 (35, 37) (DB). 

(’07) I Low Bur Rul 108 (109). 

8. (’78) 2 Cul L Itep 183 (184) (DB). 

9. ( 83) 9 Cal 33 (35, 37) (DB). (Amount insuffici¬ 
ent to cover costs—Not a valid tender.) 

(’30) 17 AIR 1930 Oudh 208 (209). 

(’78) 3 Cal 108 (171, 472). 

( 07) 7 Sutb W It 20 (20) (DB). (As to payment into 
Court by way of security until final decision. Sec 
O. 21 Rr. 1 to 1.) 

( 03) G Oudh Cas 135 (140, 141). (Section 84 of 
Transfer of Property Act.) 

10. (’09) 12 Sutb W R 50 (51) (DB). 

11. (’92) 1G Bom 141 (149). 

12. (’91) l Mad L Jour 534 (535) (DB). 

[Sec <ziso(‘35) 22 AIR 1935 Mad 342 (344). (When 
deposit is made on the challenge of the plaintiff 
and in the presence of the plaintiff no notice is 
required.) J 

13. (’29) 1G AIR 1929 Lab 310 (31G). 

14. (’35) 22 Ailt 1935 Mad 988 (993). 

Note 14 

1. (’68) 10 Sutb W It 209 (210) (DB). 

2. (’99) 2G Cal 1G0 (162) (DB). 

(’81) 5 Cal 102 (104, 105) (DB). 

3. (1862) 18G2 Sutb W It Sup 13 (13) (FB). 
(Section 67, Bengal Tenancy Act.) 

(1900) 4 Cal W N 324 (326). (Do.) 

(’35) 22 Ailt 1935 All 505 (506) (FB). (Under S. 225, 
Agra Tenancy Act (1926).) 

(’96) 18 All 240 (241). 

(’87) 9 All 185 (188). 

(’07) 11 Cal W N 110 (111). 


(’05) 32 Cal 258 (259, 260) (Fit). 

(’03) 30 Cal 213 (215). 

(’02) 29 Cal 674 (677, 679). 

(’01) 28 Cal 227 (234). 

(’99) 26 Cal 523 (528) : 26 Ind App 41 (PC). 

(’99) 2G Cal 315 (317, 321). (Bengal Tenancy Act, 
Section 67.) 

(’99) 26 Cal 130 (131, 132). 

(’98) 2 Cal W N 525 (528). 

(’97) 24 Cal 37 (40). 

('79) 4 Cal 594 (595). (Interest ehould be allowed 
from tlie time the rent becomes due.) 

(’71) G Beng L R App 119 (120). 

(’G8) 10 Sutb W It 166 (166). (Interest should be 
allowed from the time rent becomes due.) 

(’68) 9 Sutb W It 495 (497). 

(1865) 2 Sutb W It (Act X) 88 (88). (Act VI of 1862 
and Act X of 1859.) 

(’ll) 9 Ind Cas 221 (222) (Oudb). 

(’04) 7 Oudh Cas 116 (120). 

(’02) 5 Oudb Cas 187 (189). 

(1900) 3 Oudb Cas 108 (109). 

(1900) 3 Oudb Cas 22 (30). 

(’98) 1 Oudb Cas 270 (272). 

(’98) 1 Oudh Cas 267 (269). (Oudb Rent Act.) 

(1883) 10 Q15 371(375), 1 Hincoinbe v. The Brighton 
Club. 

4. ( 30) 17 AIR 1930Mad 727(731): 53Mad 549(DB) 
[But see (’33) 20 AIR 1933 Mad 613 (617) • 56 

Mad 892 (DB).] 

5. (’41) 28 A I R 1941 Pat 6 (9) (DB). (Claim for 
interest on arrears of ground rent and tangiana 
not based on contract—Interest not allowed ) 

(’35) 22 AIR 1935 Mad 794 (795). 
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16. Rule of damdupat. — This is a rule of Hindu law under which interest 
exceeding the principal sum cannot be recovered at any one time. 1 The rule has not 
been abrogated by any statutory enactment. 2 It is in force among Hindus 8 in the 
provinces of Bombay, 4 Sind 6 and Berar 0 and in the Presidency Town of Calcutta 7 but 
not in the mofussil of Bengal, 8 the Madras Presidency 9 and the Central Provinces. 10 
The principal sum is the amount of the current debt though in renewal of a prior debt 11 
and includes expenses incurred by a mortgagee for repairs. 12 

The rule applies even if the debt is repayable in hind 13 and does not prevent the 
conversion, by agreement, of arrears of interest into principal. 14 The rule is no answer 
to a claim for interest when the principal has been paid off. 16 ^t does not affect vested 
rights but only limits accruing rights 16 and being thus a rule of limitation it has nothing 
to do with the legality or otherwise of a contract. 17 

There is a difference of opinion as to whether the rule of damdupat applies to 
mortgage debts governed by the Transfer of Property Act. The Madras High Court has 
held that it does not. 18 The High Courts of Bombay, 19 Calcutta 20 and Nagpur 21 and the 


Note 16 


1. (’77) 3 Rom 312 (332) (DB). 

( 96) 20 Bom 611 (615) (DB). 

(’13) 37 Bom 326 (338) : 40 Ind App 6$ (1»C). 

(’98) 22 Bom 513 (520) (I>B). 

►141862) 1 Bom H C R A C 47 (49) (FI3). 

[See also (’88) 1888 Born I»J 317 (317).] 

2. (’66) 3 Bom H C HA C 25 (20) (SB). (Regu¬ 
lation V of 1827, repealed by Act XXVIII of 1855 
did not abrogate the rule of damdupat.) 

( 85) 9 Bom 233 (235) (DB). (Limitation Act XV of 
1877.) 

( 07) 31 Bom 354 (365) (DB). (Interest Act XXXII 
of 1839.) 

( 79) 3 Bom 312 (332) (BB). (Usury Laws Repeal 
Act, XXVIll of 1855.) 

(’72) 9 Bom H C R 83 (85) (DB). (Do.) 

(1865) 3 Bom lICltAC 23 (25) (DB). (Do,) 

(1805) 3 Bom H C 11 A C 11 (IS) (DB). (Do.) 

(’87) 14 Cal 7S1 (789) (SB). (Do.) 

(’81) 5 Cal 867 (868): 7 Cal L Rep 204 (203). (Con¬ 
tract Act, IX of 1872.) 

(’69) 12 Suth W It O C 9 (11) (DB). (Usury Laws 
Repeal Act, XXVIII of 1855.) 

(’03) 26 Mad 662 (670) (SB). (Contract Act, IX of 

1872_ Applicability of tbc rule to Madras City 

assumed.) 

3. (’78) 3 Bom 131 (132) (Dll). 

(’31) IS All! 1931 Nag 144 (146): 27 Nag L It 114. 
(Mahometan mortgagor assigning equity ol'rcdemp- 
i (on to Hindu — Rule inapplicable.) 

('ll) 35 Bom 199 (202). (Creditor’s assignment to 
Bar see_Hindu debtor’s right not affected.) 

( ‘.17) 21 Bom 85 (87) (DB). (Hindu debtor assigning 
to non-Hindu — Rule inapplicable.) 

(’97) 21 Bom 38 (41)(l)li). (Originalcreditor Mabo- 
medftn— Assignment to Hindu —Rule not applic¬ 


able.) 

(’96) 20 Bom 611 (013) (DB). (One party not a 
Hindu — Rule inapplicable.) 

(’94) 18 Bom 227 (230). (Hindu creditor — Non- 
Hindu debtor—Rule inapplicable.) 

(’97) 1 Cal W N clxxviii. (Not applicable to a case 
between Hindu and Hindu converted to Christia¬ 
nity.) 

4. (’97) 21 Bom 85 (87) (DB). 


(’72) 9 Bom H C It 83 (85) (DB). 

5. (’08) 2 Sind L R 10 (10) (DB). 

6. (’14) 1 AIR 1914 Nagl9(19;:10 NagL 1191(91). 


7. (’83) 9 Cal 871 (872) (DB). 
[’75) 1 Cal 92 (94) (DB). 


’94) 21 Cal 840 (843). 

’87) 14 Cal 781 (787) (SB). 

5. (1854) G Moo Ind App 289 (308) (P C). (In 
mofussil in Bengal, damdupat was in force by Re¬ 
gulation XV of 1793 and not as a rule of Hindu 
law.) 

’83) 9 Cal 825 (827, 829) (DB). (Do.) 

•08) 2 Cal W N 603 (605, 606) (DB). 

’87.14 Cal 781 (787) (SB). 

•83) 9 Cal 871 (872) (DB). 

-76) 1 Cal 92 (94) (DB). 

(’1862) 1 Mad H C R 5 (6) (DB). (In Madras, 
damdupat was in force by Regulation XXXIV Of 
1802 and not as a rule of Hindu law.) 

’71) 6 Mad H C R 400 (400) (DB). (Damdupat was 
in force by Regulation XXXIV of 1602 —Repealed 

before this decision.) , ,, 

[But see (’03) 26 Mad 662 (672) (SB). (Applica¬ 
bility of rule to Madras City assumed.)] 

10. (’88) 1 C P L R 57 (57.) 

LI. f (1900) 24 Bom 305 (306) (DB). 

12. (’88) 1888 Bom P .1 317 (DB). 

13. ('98)22 Bom 76L (765) (DB). 

14. (1900) 24 Bom 305 (310) (DB). 

15. (’06) 30 Bom 452 (451) (DB). 

’08) 2 Sind L R 10 (10). 

16. (’06) 30 Bom 452 (451). 

17. (’80) 5 Cal 867 (868) : 7 Cal L RoP - 04 ; . 

18. (’03) 26 Mad 662 (670) (SB). (Applicability of 

rule to the city of Madras was assumed.) 

19. (’77) 1 Bom 577 (580) (DB). 

’78) 3 Bom 312 (333) (DB). 

’ll) 35 Bom 199 (203). ^ . 

+ (1900) 24 Bom 114 (13 D) (DB). 

’96) 20 Bom 721 (727) (FB). 

’91) 15 Bom 84 (85) (DB). 

t (’68) 5 Bom H C R A C 196 (198) (DB). 

-MM £ Cal 826 (829). 
[But =«“) 2 Suth B M0 <S90) (DB).] 

21. (’28) 15 AIR 1928 Nag 126 (126). 
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Judicial Commissioner's Court of Sind 22 have held that it does. Where, however, the 
mortgagee has been placed in possession and is accountable for the rents and profits 
collected by him, towards interest due, it has been held that the rule is not applicable. 23 
Under S. 33 of Ajinere Laws Regulation III of 1877 the rule applies only when the debtor 
is a defendant and not to suits brought by the mortgagor for redemptions 1 

The rule of damdupat ceases to operate after the date of suit, 25 the question of 
interest pendente life being entirely in the discretion of the Court. 20 Thus, where A sues 
B for the recovery of Rs. 495 made up of Rs. 250 principal and interest Eg. 245, the Court 
may award interest pendente life and up to the date of realisation, though the total 
amount of interest awarded by the decree exceeds the principal of Rp. 250. The rule 
applies only so long as the matter is in the realm of contract. It ceases to apply when 
the matter has passed into the realm of judgments 7 In a mortgage suit the rule applies 
to the interest payable till the date fixed in the decree for the payment of the mortgage- 
money, but net to the interest that may be payable subsequently. 28 


17. Decree silent as to interest — Sub-section (2). — Where the decree 
does not provide for interest it will, under sub-s. ( 2 ) of this section, be deemed to have 
been refused, 1 unless it can be shown that the silence was due to oversight or mistake. 2 
This will be so even if the decree is based upon a confession of judgment which provided 


22. ('ll) 5 Sind L R 245 (24G, 247) : 15 I. C. 824. 

23. f (1900) 24 Bom 114 (119) (DB). 

+ (’96) 20 Bom 721 (728) (FB). (Overruling 15 Bom 
625. But the ratio decidendi of the latter case 
viz., that the rents and protits appropriated may 
be deemed as payments towards interest and that 
if after such appropriation there is surplus interest 
exceeding the principal sum it is within the rule of 
damdupat, was not discussed by the Full Bench.) 
(’98) 22 Bom 80 (87) (DB). 

(’80) 1880 Bom P J 70 (DB). 

>*<(1805) 5 Bom II C R A C 196 (198). 

(’15) 2 Allt 1915 Nag 108 (108) : 12 Nag D R 1. 
[See also (’28) 15 AIR 1928 Nag 120 (126). (In 
some cases where mortgagee is in possession the 
rule does not apply, in the sense of being of any 
effect, because payments made every year from 
income of property keep the amount of interest 
below amount of capital.) 

(’81) 1881 Bom P J 291. 

(’70) 1870 Born P .7 229.] 

24. (’04) 20 All 354 (357) (DB). 

25. (’98) 22 Bom 80 (87) (DB). 

26. (’90) 22 Bom 80 (87) (DB). 

(’13) 37 Bom 320 (339) : 10 Ind App 08 (73) (PC). 
(’25) 12 Allt 1925 Bom 302 (362) (DB). 

(’25) 12 AIR 1925 Nag 193 (191). 

Also see Note 3. 


27. (’13) 40 Cal 710 (715). 

(’77) 1 Bom 73 (74) (DB). (Rule docs not apply after 
decree.) 

(’00) 33 Cal 1209 (1270). 

(’90) 23 Cal 899 (906). 

28. (’31) 18 AIR 1931 Nag 88 (89). 

(’30) 17 AIK 1930 Pat 442 (449) : 10 Pat 63 (DB) 
(’29) 10 AIR 1929 Nag 117 (117). 

(’21) 59 Ind Cas 121 (122) (Nag). 

[See (’30) 23 A I It 1936 P C 03 (64, 05) : 15 Pat 
210 : 03 Ind App 114 (PC). 

(’29) 16 A I R 1929 Nag 355 (356). (Where maxi- 
mum limit of interest is readied before suit, 


Court has discretion under this Section to award 
interest from date of suit.)J 

(.But see (’22) 9 A I R 1922 Nag 155 (150) : 17 
Nag L R 200.] 

Note 17 

1. (’43) 30 AIR 1943 Nag 240 (212) (DB). 

(’40) 27 AIR 1940 Mad 29 (30) (DB). 

(’13) 37 Bom 326 (339) : 40 Ind Apn 08 (P C) 

(’75) 1875 Bom P J 225 (DB). 

(’83) 5 All 589(590,591): 1883 All W N 128(128)(DB) 

( 71) 3 N W P II C R 319 (320) (DB). 

(T8) 5 A I R 1918 Cal 151 (153) : 27 Cal L Jour 
570 (578) (DB). (S. 34, Cl. 2.) 

(’05) 32 Cal 494 (501) (DB). (Interest on costs.) 

(’90) 23 Cal 357 (300) (DB). (Do.) 

(’79) 5 Cal 27 (30, 31) (DB). 

(’77) 3 Cal 351 (352) (DB). (Interest on costs.) 

(’74) 21 Suth W It 195 (190) (DB). (Do.) 

(’72) 18 Suth W R 103 (104) (DB). (Do.) 

(’71) 10 Suth W R 302 (303) (DB). (Do.) 

(’70) 14 Suth W R 324 (321) (DB). 

(’08) 10 Suth W R 175 (175) (DB). (Bond under 

S. 52 of Act XVI of 1804, enforceable ns decree _ 

No provision for interest — No interest will bo 
allowed.) 


(’13) 20 Ind Cas 319 (320)(DB) (Lab). (Decree silent 
—No oral agreement as to interest can be proved ) 
(’78) 1878 Pun Re No. 11. 


(’38) 25 AIR 1938 Mad 522 (523) (DB). (Decree for 
maintenance creating charge is decree for payment 
of money and S. 31. sub-clause (2) applies to it ) 
(’24) 11 AIR 1921 Mad 102 (103) (DB). (Decree 
silent as to interest on costs.) 

[See (’30) 23 AIR 1930 Rang 1 11 (144) (Suit for 

account of moneys received by defendant _ In 

terest before decree not claimed nor granted by 
Court in preliminary decree—It cannot be allow¬ 
ed in working out final decree.)] 

Also see O. 34, R. 11, N. 2. 


2 itaRu?78 («V° 18 L0 " BUr 136 <I37) : ° L ° W 
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for interest. 3 Interest not awarded by the decree cannot, therefore, be awarded either in 
execution 4 5 or by way of amendment of the decree. 6 But interest can be granted in appeal. 
Thus, where the trial Court does not mention about further interest and no reasons are 
given for refusing the same, the Appellate Court will interfere as there is no proper or 
judicial exercise of discretion. 6 Where, however, the judgment-debtor, in consideration of 
the forbearance shown by the creditor, agrees in Court to pay him interest, the creditor, 
in virtue of such promise, is entitled to ask the Court to execute his decree for the decree 
amount with interest from the date of such promise. 7 Similarly, if interest is allowed in 
execution by way of compromise , the Appellate Court will not interfere. 8 * In the under¬ 
mentioned case 0 where there was no provision for interest after the date fixed for the 
payment of a sum under a compromise decree, it was held that the decree-holder could 
claim post diem interest at the rate mentioned in the decree, as the rule that a compro¬ 
mise decree partakes of the nature of a contract was applicable to the case. 

Where the Court awards interest but no rate is mentioned, the decree-holder will 
be entitled to interest at the court rate which is usually G per cent, 10 though it may 
differ according to particular circumstances of the case. 11 Where a Court has awarded 
interest by its decree at a particular rate, it cannot be reduced or denied in execution 
proceedings. 12 

Sub-clause (2) of the section was introduced by Act Vll of 188 S. In some of the 
cases arising under the old Code before the date of the said Act, it had been held that 
interest though not awarded by the decree could be granted later on in execution 13 or in 
a separate suit. 11 In view of this sub-section the said cases are no longer good law. Where 
however, the decree is not for a definite sum of money hut is one for accounts and 
partition, S. 34 (2) does not apply and a suit for interest is not barred. 1 " 


3. (’SO) 13*6 Pun Re No. 13. 

4. (’26) 13 AIR 1026 Cal505 (506): 53Cftl 42(DB). 
(Case of a maintenance decree.) 

(1000) 22 All 262 (261, 265) : 1000 All W N 57. 
(’82) 8 Cal 332 (335, 336) : 9 Ind App 1 (PC). 

(’68) 1868 l’un Re No. 81. 

(’31) 21 AIR 1934 Pat 192 (194) : 13 Pat 21 (DB). 
(’98) 22 Bom 42 (16) (DB). 

(’75) 24 Suth W R 193 (195) : 2 Ind App 219 (PC). 
(’74)21 Sulk \V It 147 (147)(DB). (Interest on costs.) 
(’73) 20 Suth W R 477 (177) (DB). 

(’72) 18 Suth W R 253 (254) (DB). 

(’72) 17 Suth W R 19 (20) (DB). 

(’71) 15 Suth W R 115 (115) (DB). 

C71) 15 Suth W R 335 (335) (DB). 

(71) G BengLR App 33(33|(DB). (Interest oncosts.) 

(’66) 6 Suth \V R Misc 109 (111) (FB). 

( 66) 5 Suth W R Misc 28 (28) (DB). 

(186 1) 1864 Suth W R Sup Misc 37 (37) (DB). 

(*31) 18 A I R 1931 Mad 650 (652) : 54 Mad 955 
(FB). (Overruling AIR 1927 Mad 954.) 

5. CIO) 27 A I R 1940 Mad 29 (30) (DB). (Decree 
in accordance with judgment not providing for 
further interest—Decree cannot be amended under 
S 152 as there is no accidental slip or omission.) 

(■93) 15 All 121 (123) (DB). 

6 . (’43) 30 AIR 1943 Nag 240 (242, 243) (DB). 

7. (*66) 5 Suth W R Misc 1 (2) (SB). 

(’84) 7 Mad 1U0 (401) (DB). 

(•12) 17 Ind Cas 936 (939) (DB) (Cal). 

8 . (’77) 3 Cal C02 (609) : 5 Ind App 78 (PC). 

(’77) 3 Cal 161 (173) : 4 Ind App 137 : 1877 Pun 

Re No. 1 (PC). (Parties agreeing to submit the matter 


to the discretion of the Court executing the decree.) 
9 (’40) 27 AIR 1910 Mad 893 (896). 

10. (*24) 11 AIR 1924 Mad 102 (102) (DB). 

11. (’71) 7 Beng L R App 30 (31) (DB). (Various 
sums of money in part satisfaction of decree paid 
with interest at 12 per cent, for periods subsequent 
to the decree —Held that rate should be allowed.) 

(•73) 19 Suth WR 46 (47)(DB). (3 per cent, allowed.) 
(•72) 18 Suth WR 103 (103) (DB). (Courtshould Bee 
from other parts of decree or other papers on record 
what the rate of interest was intended to be given.) 
(•72) 17 Suth W R 414 (414) (DB). (12 per cent. 

being the usual rate was allowed.) 

(’G7) 7 Suth W R 375 (376) (DB). (12 per cent.) 
(•80) 6 Cal L Rep 231 (233) (DB). (Usual rate 
allowed.) 

12. (’73) 19 Suth W R 46 (47) (DB). 

(•79) 3 Cal L Rep 523 (524) (DB). (Delay in taking 
out execution is no ground for refusing interest 

awarded by decree.) . 

( 94) 16 All 270 (273). (Decreeunder S. 88,1 ransier 

of Property Act, providing for * a *“ re mletes J. 
Order under S. 89 need not specifically mention 

l^teres^ ^ guth w R 60 (G1 ) (DB). (Amendment 

of decree.) 

(’GO) 5 Suth W R Miso 12 (13) (DB). 

(’72) 18 Suth W R 34 (34) (DB). 

(1865) 2 Suth W R Misc 21 (21) (DB). 

14 (’78) 3 Cal 602 (609) : 5 Ind App 78 (PC). 
(Followed in AIR 1926 Cal 505.) 

15. (’25) 12 A I R 1925 Bom 406 (409) 

282 (DB). 
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18. Court-fee. — Section ll of the Court-fees Act does not apply to the interest 
awarded by the decree under S. 34 1 and no additional court-fee is therefore payable on 
such interest. 2 In an appeal against a decree awarding a sum of money and future 
interest, no coart-fee is payable on the interest 'pendente lite unless a specific ground of 
appeal is taken in respect of such award. 3 


COSTS 


35 . [Ss. 218 to 222.] (1) Subject to such conditions and limitations 
Costs. a s may be prescribed, 2 and to the provisions of any law for the 
time being in force, 3 the costs of and incident to all suits 4 shall be in the 
discretion 6 of the Court, and the Court shall have full power to determine by 
whom” or out of what property 10 and to what extent 20 such costs are to be 
paid, and to give all necessary directions for the purposes aforesaid. The 
fact that the Court has no jurisdiction to try the suit shall be no bar to the 
exercise of such powers. 

(2) Where the Court directs that any costs shall not follow the event, 7 
the Court shall state its reasons in writing. 

(3) The Court may give interest on costs 25 at any rate not exceeding 
six per cent, per annum, and such interest shall be added to the costs and 
shall be recoverable as such. 


11877, Ss. 219 and 220; 
1890, S. 5.] 


1859, S. 187, R. S. C., O. 65, R. 1; Jud. Act, 

Synopsis 


1. Scope and object of the section. 

2. “Subject to such conditions and limita¬ 

tions as may be prescribed.” 

3. “Subject ... to the provisions of any law 

for the time being in force." 

4. “Costs of and incident to all suits." 

5. Costs are in the judicial discretion of the 

Court. 

6. Discretion cannot be delegated. 

7. Principle that costs shall follow the 

event. 

8. Mortgage suits. Sec O. 34, U. 10. 

9. By whom costs are to be paid — 
General. 

10. Account suits. 

11. Admiralty £\nd vice-admiralty 

cases. 

12. Arbitration cases. 

13. Divorce cases. 

14. Third persons, when can be made 

liable. See Note 9 

15. Costs against Secretary of State. 

16. Order for costs, out of estate, when 

to be made. 

17. Administration suits. 

18. Suits for construction oi wills. 

19. Suits by or against minors. 


20. Official Liquidator and Official 

Assignee. 

21. Partition suits. 

22. Partnership suits. 

23. Probate cases. 

24. Representative suits. 

25. Trust casesi Sec Note 1G. 

26. To what extent costs are to be paid. 

27. Sepa'rate costs, when may be allowed. 

28. Separate suit for costs. 

28a. Court having no jurisdiction to try suit 
— Costs. 

29. Appeal and second appeal against order 

as to costs. 

30. Review of direction as to, or the taxation 

of costs. 

31. Revision. 

32. Letters Patent appeal. 

33. Privy Council Appeal as to costs. 

34. Right of contribution tor costs payable ^ 

under joint decree. 

35. Interest on costs. 

36. Claims to set ofi against costs. See O. 20 

R. 0. 

37. Enforcement of order or decree as to 

costs. 

38. Enforcement of solicitor’s lien for costs. 

39. Construction of decree as to costs. 


Note 18 

1. (’05) 27 All 559 (5G1) (D15). (Mortgage decree.) 

2. (’92) 17 Bom 41 (42) (DB). 

(’75) 12 Bom H C II 227 (228) (DB). 


(SVc COG) 33 Cal 1232 (1235).] 

3. (’11)28 AIR 1911 Pat 255 (258) : 20 Pat 181 
(FB). ( Obiler .) 

(’31) 21 AIR 1931 All 805 (807) : 57 All 71 (DB). 
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NOTE to the Synopsis- See the Notes indicated for the 
Agency—Suits for. See Note 10. 

Apportionment of costs. See Note 5. • 


CalcuJation of costs. See Note 26. 

Co-defendants. See Note 9. 

Costs when party withdraws from suit or appeal. 
See Note 39. 

Disposal, ex -parte —Question of costs not affected. 
Sec Note 7. 

Disposal on preliminary and technical points — 
Rule as to costs. See Note 7. 

Intervenor. See Note- 5. 

band acquisition proceedings. See Note 3. 

Meaning of : “Costs in the cause;” “Costs to abide 
the result ;” “Costs to abide and follow the event.” 
See Note 4. 

“Costs incurred in lower Court” (in the appellate 
decree). See Note 39. 


following topics : 

Appeal allowed or dismissed with costs.” See 
Note 39. 

Nature and conduct of parties and costs. See 
Notes 5 and 7. 

Party creating difficulty must pay costs. SeeNote9. 
Proportionate costs. See Note 26. 

Refund of costs. See S. 144, Note 23. 

Refusal of tender. See Note 7. 

Salvage suits. See Note 11. 

Stranger. See Note 9. 

Successful party denied his costs — Court must 
record reason. See Note 7. 

Successful party saddled with costs. See Note 7. 

Taxation of costs between attorney and client — 
Method of enforcement. See Note 38. 


1. Scope and object of the section.—The object of the section in awarding 
costs to a litigant is to secure to him the expenses incurred by him in the litigation 1 
and not to enable him to make anything, in the way of gain or profit, over and above 
the expenses for maintaining ol* defending the action, nor to give exemplary damages or 
smart money, by way of penalty or punishment on the opposite party. 2 

The award of costs is entirely in the discretion of the Court 3 subject, however, 
“to such conditions and limitations as may be prescribed 4 and to the provisions of any 
law for the time being in force.” (see Notes 2 and 8.) 


2. “Subject to such conditions and limitations as may be prescribed. 
—“Prescribed” is defined as meaning prescribed by rules, and rules means rules and 
forms contained in the First Schedule or made under S. 122 or S. 125. See S. 2 ( 16 ) and 
section 2 (is). 

The following are the rules which appear to limit the power of the Court to award 

costs under this section — 

O. li R. 3 — Interrogatories. 

o. 12 Rr. 2 and 4 — Proof of documents. 

o. 21 Ii. 72 (3) — Setting aside auction sale. 

O. 24 R. 4 — Deposit into Court. 

o. 33 R. 10 — Pauper suit. 

o. 33 R. li 1 — Do. 


O. S4 R. 10- — Mortgage suit. 


Section 35 — Note 1 

1 .*('•']> s AIR 1921 C:il 185 (191) : 48 Cal 127 


co 9 ts of minor pauper plaintiff to 
friend.) 

Note 2 


be paid by next 


(DIJ). 

2. (’21) 8 AIR 1921 Cal 185 (191) : 13 Cal 427 

(DR). 

(1881) 17 Ch D 772 (773), Willmotl v. Barber. 
(1881) i s Ch D 119 (159), Cockburn v. Edwards. 
{Cited in 26 13om 221 (I'll).) 

3. (1960) *2 l!om X, R 234 (260) (DR). 

See for other cases Note 5. 

4. (’37) 21 AIR 1937 Mad 145 (115). (Section 35 
is subject to O. 33, R. II and Court cannot order 


■37) 21 AIR 1937 Mad 145 (145). (Next friend 
minor pauper plaintiff cannot be ordered to pay 

[’39) 26 AIR 1939 Mad 654 (05G). (Mortgagee, 
less disentitled by his conduct, can as m right 
dm that costs of suit should be added to mort 
ge money - Mortgagee depnved o i his costs by 
•urt has right to appenl-Provismnsof S ^ 3oare 
applicable to mortgage suits covered by O. 31.) 
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3. “Subject .... to the provisions of any law for the time being in 
force.” — The following are instances of laws which limit the discretion of the Court 
under this section : 

Administrator-Generals Act (lit of 1013). —Section 40 provides that a creditor 
suing the Administrator-General, shall be liable to pay the costs of the suit unless he had 
applied in writing to the Administrator-General, in the manner required by the section. 1 

Land Acquisition Act (I of 1894). —Section 27 provides that if the award of the 
Collector is not upheld, the costs shall be paid by the Collector except in the circumstances 
set forth in that section. 2 But where the award is upheld the Court has a discretion in the 
matter under S. 33, Civil Procedure Code. 3 (see s. 53 of the Land Acquisition Act.) 

Presidency Small Cause Courts Act (XV of 1882). —Section 22 provides that in 
certain suits specified therein no costs shall be allowed to the plaintiff. 4 

Punjab Bcgidation of Accounts Act (I of 1930).. —Under s. 3 of this Act, the 
Court is bound to disallow costs if the cp^o falls within the purview of that section. 5 

Specific Belief Act (1 of 1877) _Section is (d) provides that where the vendor 

sues for specific performance of the contract and the suit is dismissed on the ground of 
defect of title, the defendant (i. e., the purchaser) has a right to a return of his deposit (if 
any) with interest thereon, to his costs of the suit, and to a lien for such deposit, interest 
and costs on tho interest of the vendor in the property agreed to be sold. But the rule 
regarding costs under this section is not an absolute one independent of tho conduct of the 
purchaser as defendant in the course of the suit brought for specific xierformance by the 
vendor. The Court can under S. 35 of tho Civil Procedure Code, decline to award him 
costs in the light of his conduct in the suit, even though the vendor’s suit is dismissed.® 

See also' the undermentioned decision. 7 


<c 


Costs of and incident to all suits.” — The costs incident to all suits 
include costs of applications in suits. Arbitration proceedings on a reference out of Court 
were hold not to bo proceedings in suits, and the costs incurred therein wore not allowable 
under this section. 1 But where arbitration proceedings arose out of a reference made 
through the Court, it was held that costs could be allowed as costs of the proceedings 
incident to tho suit. 2 

The High Court of Calcutta has, in the undermentioned case 3 held that the words 
“incident to all suits’’ are wide enough to cover costs incurred by party before the filing 
of the suit, but naturally or intimately connected with the suit. Thus, where a receiver 


Note 3 

1. (’8G) 12 Cal 357 (375)(DB). (Case under S.31of 
Act II of 1871 corresponding to the present S. 40.) 

2. (’*20) 1G AIR 1020 Rom G3 (Go) : 53 Bom 17s 
i (DR). 

('l l) 1 AIR 101 1 Sind 1 10 (152) : 8 Sind L R 120 
(132). 

[Sec (’31) 18 AIR 1031 Rom 528 (528) (DR). (Rut 
S. 27 (2) is limited to the proceedings in the 
Courts of first instance, and does not apply to 
proceedings in higher Courts—Costs of such pro¬ 
ceedings are in the discretion of those Courts.)] 

3. (’ ll) 28 AIR 10 11 Mad 108 (100, 200). (Collec¬ 
tor'a award confirmed — Court has jurisdiction to 
«.rder trustee of religious institution personally to 
pay costs of Collector even though he (trustee) was 
not personally party to proceedings.) 

C20) 1G AIR 1020 Rom 03 (OR: 53 Rom 17S(|)R). 


4. Sec (*0G) 24 Cal 300 (402, 403) (SR). 

5. (’37) 24 AIR 1037 Lah 58 (58). 

(’30) 23 AIR 1036'Lah 4G0 (470). 

6 . (’40) 27 AIR 1940 Mad 739 (743) (DR). (On 
some points contentions of purchasers were not 
true and they either had not the whole amount of 
money required to enable them to complete the 
contract or for some other reason they decided to 
resile from the contract.) 

7. (’ 13) 30 AIR 1043 Mad 250 (251) (SR). (Legal 
Practitioners Act, 1870, Ss. 14, 15 —Subordinate 
Court, cannot award costs while dismissing com¬ 
plaint as vexatious—High Court can award costs.) 

Note 4 

1. I’28) 15 AIR 1028 Mad 370 (370) : 51 Mad 500, 

2. (’10) 27 AIR 1010 Sind 100 (100): I L It (1040) 
Kar3 1 (DR). (Court lias power to award arbitrator’s 
fees a9 part of the costs of arbitration.) 

3. (’3(0 40 Cal W N 702 (764). 
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appointed by a Court applied for leave to institute a suit and incurred costs, it was held 
that the Court had power to award such costs as costs incident to the 'suit 

When an application is disposed of, the Court may make no order as to costs 
incurred therein, or may make a specific order ha to costs at the time of the disposal of 

the application or may reserve it for a future occasion.* In the last case it may pass an 
order in any of the following ways: 

1. “Costs reserved.” 

2 . “Costs to abide the result.” 

3. “Costs to follow the event.” 

4. Costs to abide and follow the event.” 

5 . “Costs to be costs in the cause.” 

In cases 1 and 2, it is in the discretion of the Court, at the hearing to award or 
not the costs of the application. In cases 3 and 4, the Court has no discretion in the 
matter and the successful pArty is entitled to the costs of the application. 5 In case 5 also 
t e oiut has no discretion in the matter, but the party to whom the costs of the suit 
arc awarded is entitled to the costs of the application. 0 

Where the Court makes a specific order as to costs on an application, the general 
order for costs of the suit will not displace it. 7 

See also the cases cited below. 8 


5. Costs are in the judicial discretion of the Court. — Costs awardable 
under this section are in the discretion of the Court. 1 But it must be a judicial discretion 
exercised on sound legal principles 2 and not by caprice or chance or humour. 3 No hard 
and fast rule can, however, be laid down, the exercise of the discretion depending upon 


4. (’95) 22 Cal 387 (391) (DB). 

5- ('16) 3 AIK 1916 Mad 621 (621) : 39 Mad 476 

(RB). (Affirming A I R 1911 Mad 301 : 39 Mad 
•t/G n.) 

(’19) 6 AIR 1919 Mad 795 (796) : 8 Mad L W 219 

( 220 , 221 ). 

6. f (’26) 13 AIR 1926 Bom 596 (598) : 50 Bom 
130 (DB). (Overruling 25 Bom 230. The decision 
in AIR 1924 Bom 398 following 25 Bom 230 is 
also no longer good law.) 

7. (82) 9 Cal 797 (801) : 10 Ind App 113 (PC). 

8 . (’36) 23 AIR 1936 Bom 310 (311) : 60 Bom 861 
(DB). (Suit on original side of High Court — Ex 
parte application for injunction and motion for 
injunction which is subsequently heard are distinct 
matters and separate orders as to costs should be 
made.) 

(’36) 23 AIR 1936 Ball 705 (706). (Where a pleader 
is asked to admit the genuineness of a document 
in Court, he is entitled to consult his client. 
Simply because the pleader wants a short adjourn¬ 
ment to receive proper instructions, the party 
should not he burdened with costs.) 

(’30) 17 Allt 2930 Oudh 171 (172) : I Luck 529. 
(Principles governing award of costs of adjourn¬ 
ment stated.) 

(’28) 15 AIK 1928 Rang 306 (307) : 6 Rang 561 
(Dl!). (Pauper plaintiff may be ordered to pay costs 
of adjournment.) 

Note 5 

1. (’07) 51 Sol Jour 32, Millen v. London County 
Council. 

(•02) I Bom L R 109 (115). (Not controlled by 
Judicial Officers’ Protection Act.) 


(’78) 7 Bom 19 (33): 9 Ind App 86 (PC). (It is a 
sound rule not to vary an order as to costs when 
there is no substantial alteration in the lower 
Court’s decree. Rules of the Supreme Court, Order 
63 Rule 1.) 

(’03) 7 Cal W N 647 (649). 

(’85) 11 Cal 767 (776). 

(’29) 16 AIR 1929 Lab 129 (134) : 10 Lab 816 
(DB). 

f (’04) 27 Mad 341 (313) (DB). 

(1913) 1KB 587 (589), Kierson v. Thomson. 
(1905) 19 Sol Jour 618, Lickhampton Quarries Co. 

v. Chelterham Rural District Council. 

(1881) 18 Ch D 76 (84, 85), Dicks v. Yates. 

(1887) 34 Ch D 24 (35), In re Mills Estate. 

2. (’ll) 28 AIR 1911 Oudh 91 (93) : 16 Luck 294. 
(Court is not justified in awarding costs in a case 
where the Court only corrected its own order 
passed under a misapprehension.) 

(’40) 27 AIR 1940 Mad 519 (520). 

(’29) 16 AIR 1929 Bom 63 (65) : 53 Bom 178(DB). 
(If the Courts fail to exercise their discretion on 
principles then the appellate Court may vary their 
order.) 

(’33) 20 AIR 1933 Bom 304 (306) (DB). 
❖(1891)1891 AppCas 173 (179),Sharpe v. Wakefield. 
(Cited in 23 Bom 513.) 

3. (’20) 7 AIR 1920 Cal 1009 (1013) : 24 Cal W N 
352 (357) (DB). 

(’80) 5 Cal 259 (264, 265) (DB). 

(1854) 6 Moo Ind App 53 (87) (PC), 
f (’08) 33 Bom 334 (345) : 10 Bom L R 821 (831). 
(’66) 3 Mad H C R 113 (114. 115) (DB). 

(1886) 17 Q B D 373 (376), Huxley v. West London 
Ex. Rly. 
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the circumstances of each particular case. 4 The circumstances will include the length of 
trial, the complicated questions involved, and the conduct of the parties both before and 
after suit. 5 But it will not include grounds which are not relevant to the action. 0 

The discretion under the section is very wide 7 and extends to disallowance of the 
costs of the successful party, 8 and even to make him pay the costs of the losing party, 0 
and to apportion the costs between the parties. 10 

The following are the leading principles to be remembered in the exercise of the 
discretion under this section : 


2. (’42) 29 AIR 1942 All 233 (237) : I L R (1941) 
Ai> 832 (FB). (Costs are often awarded on personal 
considerations — Sometimes they may be of penal 
naturt ) 

(1885) 29 Ch D 366(419), Badische Anilin v. Levin¬ 
stein. 

d (’28) 15 AW 1928 Sind 173 (174). (Costsdisallow¬ 
ed, as suit was based on an immoral contract.) 
(1865) 10 Moo Ind App 229 (251) (PC). (Partial 
variation as to interest alone made — Privy Coun¬ 
cil gave no costs to either party.) 

(’92) 1892 All W N 215 (216)(DB). (Appeal against 
remand — Costs to abide result — Proper order.) 

(’81) 6 Cal 394 (406): 7 Ind App 240 (PC). (Plaintiff 
failed as to part of his appeal — The Privy Coun¬ 
cil gave no costs to either party.) 
t (1865) 3 Suth W R P C 33 (36) (PC). (Appeal 
dismissed on wholly different grounds than those 
relied upon below — So no costs.) 

C30) 17 AIR 1930 Lab 789 (791). (Wrong order 
passed suo viotu — Court of revision in setting it 
aside ordered parties to bear their own costs.) 

(T8) 5 AIR 1918 Mad 816 (821): 5 Mad L W 672 
(681) (DB). (Bona fide institution of proceedings 
by templeCommittee—Plaintiff not to be penalized.) 
(1885) 54 L J P 75 (75), The Friedeberg. 

5. (’42) 29 AIR 1942 Mad 119 (420). (Appellant 
though successful not given costs as his conduct 
was reprehensible.) 

(’ ll) 28 AIR 1941 Oudh 447 (449) (DB). (Point re¬ 
garding court-feeB unneessarily contested and time 
of Court and Crown Counsel wasted—Special costs 
may be allowed.) 

(’41) 28 AIR 1941 Pat 416 (416) (DB). (Plaintiff 
claiming relief to which be was not entitled and 
relief granted—-Appeal by defendant—Plaintiff not 
contesting appeal — Held , he should not be made 
liable for full costs of hearing of appeal.) 

(’40) 27 AIR .1940 Mad 739 (743)(DB). (Defendant 
in a suit for spe cific performance by the vendor may 
be refused costa though the suit may be dismissed.) 
t(’21) 8 AIR 1921 Cal 183 (190, 191)?: 48 Cal 
427 (DB). 

(’33) 20 AID. 1933 Rang 337 (338) (DB). (Case de¬ 
cided on p/eliminary point — No examination of 

witness and argument also not very long _ Held, 

full ad valoi em costs were excessive.) 

(’30) 17 AIR '930 Bom 152 (152). (Refusal to fur¬ 
nish details er cept after suit is not misconduct.) 
t (’25) 12 AIB 1925 Cal 569 (570) (DB). (Antcee- 
dent conduct.) 

(’12) 16 Cal W N 805 (810) (DB). (Conduct which 
led up to the litigation.) 

(’23) 10 AIR 1923 Pat 420 (422, 123) (DB). (Gross 
mismanagement leading to suit.) 


t (1900) 1 Q B 1) 357 (362), Bostock v. Ramsay 
Urban District Council. (Conduct which led to the 
suit.) 

(1877) 4 K & J 41 (44) : 70 E It 18 (19), Purser v. 
Darbey. 

f (1866) 1 Ch App 137 (149), Caton v. Caton. 
(1859) 6 HLC 633, Cranworth in Clarke v. Hart. 

6. (1908) 24 T L R 25, Edmund v. Martell. 

7. (’40) 27 AIR 1940 Mad 519 (520). 

*(’20) 7 AIR 1920 Mad 567 (568): 43 Mad 61 (DB). 
(’28) 15 AIR 1928 Nag 171 (171, 172). (Awarding 
greater or less costs than are normally applicable 
to particular suit—Reasons should be stated.) 

(’02) 1902 All W NOS (98). (Court can vary amount 
of costs of adjournment granted.) 

(1888) 36 W It (Eng) 257 (258), Neaves v. Spooner. 
(Discretion extends to quantum of costs also.) 
*(1881) 17 Ch 1> 772 (774), Willmott v. Barber. 
(Court may order costs to be paid by parties in 
definite proportions, or it may order one party to 
pay to the other a fixed sum in lieu of taxed costs.) 

8 . (’92) 19 Cal 253 (266) : 19 Ind App 48 (PC). 
(’23) 10 AIR 1923 Oudli 8 (8). (Interest claimed 

very high—Costs disallowed.) 

(’10) 12 Cal L Jour 368 (375) (DB). (Failure toadd 
a party entailing a remand will disentitle appel¬ 
lant to his costs.) 

(’68) 9 Suth W R 103 (101) (DB). (Special appeal 
— Appellant failing on certain points though decree 
modified on other points—Costs disallowed.) 

9. (’42) 29 AIR 1942 Mad 478 (480, 481) (DB). 
(Plaintiff having reason for institution of suit — 
Suit dismissed — But defendant asked to pay plain¬ 
tiff court-fee on plaint and half pleader’s fees and 
directed to bear his own costs.) 

(1880) 13 Ch D 228 (231), Fane v. Fane. 

(1879) 1 < c > B D 611 (612, 613, 611), Harris v. 
Patherick. 

(’34) 21 AIR 1934 All 948 (950). (Successful party 
guilty of delay ordered to pay costs of other side 
caused bv such delay.) 

(’39) 26 AIR 1939 Bom 198 (200). (Offer of a pro¬ 
per compromise refused.) 

(*36) 23 AIR 1936 Cal 593 (618) (DB). (Pending 
suit affected by new enactment — Costs may be 
given to unsuccessful party provided bis claim is a 
good one under the law as it was before the new 
enactment.) 

(*94) 21 Cal 080 (0,83) (DB). 

(’93) 20 Cal 762 (771) (SB). (Thus, the Court may 
allow to a party the costs of the appeal though 
costs in the original suit may follow the event.)° 

10. f (1863) 10 Moo Ind App 563 (576) (PC). 

(’28) 15 AIR 1928 Mad 10 (17). (Alienations set 
aside in a suit by reversioner — Costs of plaintiff 
must be proportionate to the value of the property.) 
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1* -^e successful party is entitled to his costs. In other words costs follow the 
event. See Note 7. 

2. Where each party is partly successful, the Court should apportion the costs 
between them. 11 

3. A person wrongfully or unnecessarily made a party is entitled to his costs. 12 
]'»ut a person who intervenes for no sufficient reason and defends the case separately 
should be made to bear his costs even if the plaintiff is unsuccessful in his action. 13 

4. When both parties are guilty of acts of bad faith, the proper order will be to 
deprive both of them of their costs. 14 Where, in the lower Court, each party was ordered 
to bear his own costs and only one of them appealed from the direction as to costs, the 
Appellate Court cannot order the appealing party to pay the costs of the non-appealing 
party incurred in the lower Court. 16 

5. In a test case there should be no order for costs. 16 


6. Discretion cannot be delegated—The Court cannot delegate! its discretion 
under this section to the Taxing Officer. 1 \ 


11. (’9-1) 17 Mad 2D3 (296) (DB). 

( 75) 24 Suth W It 69 (69) (DB). (Partial decree in 
favour of plaintiff—Saddling plaintiff with defen¬ 
dant’s costs is not proper.) 

(’25) 12 AIR 1925 Cal 297 (299) (DB). 

(’23) 10 AIR 1923 Cal 306 (307) (DB). (The general 
practice in the tnofussil is such.) 

(’71) 15 Suth W It 465 (467) (DB). (Plaintiff entitled 
to some part of his claim ought not to be deprived 
of the benefit of decree by such an order as to costs 
as would make him liable to the defendant for 
more than he would himself recover.) 

(’67) 7 Suth W R 159 (159) (DB). 
t (’67) 7 Suth W R 127 (129) (SB). 

1 May 277. 

1 Hay 141. 

(’38) 25 AIR 1938 Nag 530 (534). (Costsshould be 
proportionate to success and failure.) 

( 36) 23 AIR 1936 Oudh 52 (55) : 11 Luck 575 
(DB). (Suit decreed for only portion of amount 
claimed —■ Plaintiffs are entitled only to propor¬ 
tionate costs.) 

12. (’79) 4 Bom 019 (622). 

(’24) 11 AIK 1924 Mad 476 (178) (DB). 

(’91) 13 All 290 (295). 

( 74) 22 Suth W R 35 (30) (DB). 

(’69) 12 Suth W It 444 (445) (DB). 

(’69) 11 Suth W R 48 (48) (DB). 

(‘69) 11 Suth W It 19 (19) (DB). 

(’OS) 10 Suth W R 194 (195) (DB). 

( 1865) 2 Suth W R 152 (152) (DB). 
t (1865) 2 Suth W R 33 (34) (DB). 

< ’30) 17 AIK 1930 Mad 913 (913). 

(’30) 17 AIR 1930 Mud 195 (197). (Chairman, in 
an election petition, against whom no relief was 
asked.) 

(Ol) 2 1 Mad 377 (386, 387) : 28 Iiul App 16 (PC). 
(\S2) 4 Mad 131 (136). 

(’36) 23 AIR 1936 Nag 285 (288) : 1 L It (1937) 
Nag 61. 

| But see (’83) 1883 Bom P J 231 (231). 

(’29) 16 AIR 1929 Mad 738 (711) : 52 Mad 845 
(DB). (Where no costs were allowed to a respon¬ 
dent made as an unnecessary party.)) 

13. (' 12) 29 AIR 1912 F C 27 (33) : I L R (1942) 


Kar F C 40 : I L R (1942) Lah 623 (FC). (As a 
usual rule an intervener is not entitled to coats.) 
(’41) 28 AIR 1941 F C 47 (52) : I L R (1911) Kar 
F C 25 : 1940 F C R 188 (FC). (Practice of 
Federal Court — No costs to an intervening Advo¬ 
cate-General.) 

t (’21) 8 AIR 1921 Cal 222 (224): 48 Cal 352 (DB). 
[Seealso (’96) 20 Bom 167 (171,172)(DB). (When 
the assignee decree-holder comes into the appeal 
of his own motion as respondent or actually sup¬ 
ports the decree.)] 

14. (’40) 27 AIR 1910 Oudh 2GG (2G7). (Pre¬ 
emption suit — Defendant wrongly denying plain¬ 
tiff’s right and claiming value of improvements — 
—Plaintiff claiming pre-emption on less considera¬ 
tion than that found to be true by Court.) 

('15) 2 AIR 1915 Lah 310 (310). (When both 
parties are guilty of making false allegations.) 

(’32) 19 AIR 1932 All 128 (130) : 53 All 54 (DB). 
(’29) 16 AIR 1929 All 134 (136, 137) (DB). (Parties 
not producing all material documents.) 

(’92) 19 Cal 253 (266) : 19 IndApp 48 (PC). (Plain¬ 
tiff asking too much, defendant conceding too 
little.) 

(’87) 14 Cal 99 (108) : 13 Ind App 116 (PC). (Both 
parties advancing picas far in excess of their legal 
rights.) 

f (*37)24 AIR 1937 Mad 223 (227) (DB). (Plaintiff 
and defendant both guilty of improper conduct — 
Plaintiff successful — Defendant ordered to pay to 
plaintiff the institution fee but each party ordered 
to bear his own e09ts in other respeots.) 

(1014) 2 Ch 653 (664). Petty v. Parsons. (Both par¬ 
ties taking unreasonable view as to their right.) 
(1913) 82 L J K B 340 (344), Port of London 
Authority v. Cairu Line. (Both sides trying to 
avoid real question.) 

f (1874) 18 Eq 556 (565), Mum ford v. Stohwnssnr. 
(Both parties were guilty of negligence.) 

15. (’29) 16 AIR 1929 Lah 177 (1W). 

16. (*39) 2G AIR 1939 Rang 432 (433): 1939 Rang 
L R 504. 

Note 6 

1. (1886) 35 W R (Eng) 545 (546). Lambton v. 
Parkinson. 
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7. Principle that costs shall follow the event. — Tho general rule is that a 
successful party is entitled to his costs unless he is guilty of misconduct or there is other 
good cause for depriving him of it. 1 A plaintiff who substantially succeeds in his case is 
within the rule, although he may not have got the precise form of relief he wanted 2 or tho 


Note 7 

1. (*43) 30 AIll 1943 Mad 122 (127) (D13). (Muni¬ 
cipality should not be deprived of its costs because 
it haa adopted distraint proceedings to recover tax 
instead of fding suit.) 

(’42) 29 AIR 1942 All 331 (333) :ILR (1942) All 
745 (DB). (Suit contested—Fact that plaintiff did 
not issue notice to defendant before suit is no rea¬ 
son for refusing costs to plaintiff.) i 

(’40) 27 AIR 1940 All 171 (172, 173) (DR). (Suit 
for pre-emption — Vendee becoming cosharer by 
reason of gift executed before suit—Suit dismissed 
— Defendant vendee is entitled to costs.) 

(’37) 24 AIR 1937 All 29 (32) (DB). (In previous 
suit plaintiff’s guardian failing todisclose plaintiff ’s 
lunacy — Present suit for setting aside decree in 
previous suit—Suit decreed but plaintiff’s guardian 
held not entitled to costs.) 

(’29) 16 AIR 1929 Bom 63 (65): 53 Bom 178 (DB). 
(Collector’s award under Land Acquisition Act 
upheld but costs not granted to Government on 
ground that the extravagant demands by the 
claimants were due to the uncertainty of land 
market caused by a boom and its aftermath — 
Held no adequate reason for departing from the 
general rule.) 

(’85) 13 Ind App 20 (31) (PC). 

(1834) 6 Moo Ind App 289 (308) (PC). 

(’31) 18 AIR 1931 All 23 (25) : 52 All 991 (DB). 

(Income-tax Reference.) 

(’21) 61 Ind Cas 112 (112) (All), 
t (T9) 6 AIR 1919 A11453 (455): 40 All 558 (362) 
(DB). (What is sufficient ground.) 

(’36) 23 AIR 1936 Bom 24 (29, 30) : 60 Bom 297. 
(Person disputing liability as contributory, failing 
—Costs of contest should be paid by him.) 

(’35) 22 AIR 1935 Bom 403 (407) : 60 Bom 193 
(DB). (Corporation proposing to act illegally—Voter 
obtaining injunction against it. — Voter should be 
awarded costs of petition and hearing.) 
t (’23) 10 AIR 1923 Bom 263 (268) : 17 Bom 637 
(DB). 

(’13) 15 Bom L It 130 (174, 173) (DB). (Plaintiff 
guilty of misconduct in commencing the suit or in 
the course of the trial can be deprived of his costs 
even if successful.) 

(’87) 11 Bom 272 (282). (Non-payment of earnest 
money into Court by the defendant — Defendant 
bound to pay costs of (he suit.) 

(’39) 26 AIR 1939 Cal 387 (393) :ILK (1938) 2 
Cal 492 (DB). 

(’99) 26 Cal 361 (370) (DB). (Notwithstanding res¬ 
pondent taking a long time to argue a futile preli¬ 
minary objection that no appeal lies.) 

(’98) 25 Cal 187 (189) : 24 Ind App 191 (PC). 
(Though heard ex yarle, successful respondent in 
appeal is entitled to his costs.) 

(’89) 1G Cal 173 (183, 184) : 15 Ind App 186 (1'C). 
t (’83) 9 Cal 797 (802) : 10 Ind App 113 (PC). 
(’78) 3 Cal 473 (484) (DB). 

(’66) 5 Suth W R 3 (7) (PC). 


(1865) 2 Suth W R 33 (34) (DB). (As a general rule 
costs should be awarded as an indemnity against 
the expenses to which parties who have no interest 
in the suit are unnecessarily made co-defendants.) 
(’30) 122 Ind Cas 378 (379) (Lah). 

(’23) 10 Allt 1923 Lah 302 (302). 
t (’21) 8 AIR 1921 Lah 104 (103). (Pre-emption 

suit_Vendee not denying pre-emptor’s right, even 

prior to suit, is no ground for depriving him of 
right to costs ; see also O. 20 It. 14.) 

(’*28) 15 AIR 1928 Mad 346 (348). 

(’26) 13 AIR 1926 Mad 1084 (1086) (DL5). (The 
plaintiff suing a party not liable to be sued—The 
defendant should get his costs on the failure of the 
suit.) 

(’20) 7 AIR 1920 Mad 890 (892) (DB). (A mainten¬ 
ance suit by a pauper widow.) 
f (’04) 27 Mad 341 (342). 

| (’36) 23 AIR 1936 l’esh 48 (51) (DB). (Tho mere 
existence of conflict of judicial opinion does not 
preclude a litigant from obtaining costs when 
successful.) 

■f (’37) 24 AIR 1937 Sind 159 (160) (DB). (Plaintiff 
guilty of misconduct— Held, he was entitled only 
to institution fees.) 

(’30)23 AIR 1936 Sind 52 (53) (DB). 
f (1913) 108 1 .1 T 416, Hudson v. De Halfert. (It 
is not a judicial exercise of the discretion to order 
a party who has been completely successful and 
against whom no misconduct was alleged to pRy 
the costs of proceedings.) 

(1913) 29 T L R 507, Levy v. Johnson. 

(1903) 2 K B 756 (765), Civil Service Co-operative 
Society v. General Steam Navigation Co. 

(1903) 1 KB 282 (284), Beaumont v. Senior. 
(1902) 1 KB 625 (028), Andrew v. Grove. (A County 
Court Judge has no power to order a successful 
defendant to pay the costs ol the plaintiff except 
those which have been caused by defendant’s mis¬ 
conduct.) 

(1893) 1 QB 1)304(567,508), Forster v. l 'arquhar. 
*(1885)14QBD 821 (82G, S27), Lund v. Campbell. 
(1884) 1 T Ij R 103, Pool v. Lewin. 

(1883) 24 Ch D 231 (236, 237), Upman v. Forester. 
*(18$0) 1*5 ChD 501 (501), Cooper v. Whittingham. 
(There may be misconduct in commencing the pro¬ 
ceedings or some miscarriage in the i>rocedure or 
other misconduct which will induce the Court to 
reluse the costs.) 

[Sec (’32) 19 AIR 1932 Mad 779 (784) : 5G Mad 
289. (Plaintitf’s suit dismissed—Appeal also dis¬ 
missed—Suit justified, but not appeal---Defendant 
given costs of appeal only.) 

Ann. Pf. (1905), O. 63 It. 1, p. 943. 

Supreme Court Practice, O. 65 R. l.J 
ISce also ( 36) 23 AIR 1936 Rang316(317). (Suit 
dismissed in trial Court, but remanded in appeal 
— It is a fair order to direct that costs of appeal 
should abide the linal result of the appeal.)] 

2. (’94) L8 Bom 474 (494, 495) (DB). 
t <’Gx) 9 Suth W It 01 (63). 
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whole of the amount claimed . 3 Similarly, when the plaintiff succeeds only on part of his 
claim but fads on the most important heads of controversy, the defendant will be entitled 
to the whole costs of the suit . 4 The fact that a party succeeded on a technical plea in bar , 5 
such as limitation 0 or the Gaming Act , 7 or on the admissions 8 or mistakes 9 of the opposite 
paity, or the fact that the witnesses of the successful party gave exaggerated 10 or false 
evidence, or that the Court was not satisfied with them , 12 is not a ground to disallow 
costs. Similarly, the fact that the successful plaintiff refused to go to arbitration , 13 or 
refused a tender which the Court considers insufficient , 14 or failed to issue a notice to the 
defendant before suit , 10 or the fact that defendant remained ex parte, lG or that the unsuc¬ 
cessful party had no previous information of the objection , 17 or that the unsuccessful party 
was led to institute proceedings through the error of Court , 18 is not a ground for disallowing 
costs to the successful party. 


As has been seen already, the Court may disallow a successful party his costs if he 
is guilty of misconduct or there le other good cause for depriving him of it and the Court 
must give reasons in writing, for so depriving him of it . 19 The facts must show something 


(’10) 37 Cal 760 (779) (DB). (Respondentsuccessful 
on all points except quantum of damages.) 

(’23) 10 AIR 1923 Lah -513 (514). 

(•15) 2 AIR 1913 Lah 346 (349) : 1915 Pun Re 
No. 71 (DB). (Pre-emptor is entitled to get his 
costs although the vendee succeeds in getting much 
more than what was offered by the pre-emptor ) 
[See (’28) 15 AIR 1928 Bom 539 (545). (Suit for 
decree against defendant personally—Decree pass¬ 
ed against assets of deceased in defendant’s hands 
—Defence partly frivolous— In circumstances of 
case parties were ordered to bear their own costs )] 

3. (’20) 7 AIR 1920 Cal 1009 (1013) (DI3). 
t(’29) 16 AIR 1929 Lah 129 (135) : 10 Lah 816 
(DB). 

(’16) 3 AIR 1916 Oudh 279 (281). 

4. (’41) 23 AIR 1941 Mad 31 (32) : I L R (1941) 
Mad 300 (DB). (Defendant taking plaintiff's trade 
mark in ignorance and using it under bona fide 
though mistaken belief that he was acting within 
law—Plea of acquiescence succeeding—Defendant 
iB entitled to his costs.) 

(1893) 1 () D 1) 561 (570), Forster v. Fnrqulmr. 
(’66) 10 Moo Ind App 454 (476) (PC). (Slightmodi- 
fication as to the rate of interest in appeal not 
sufficient to deprive the respondents of the costs of 
appeal.) 

(•36) 23 AIR 1930 Cal 277 (279) (DB). (Plaintiff’s 
claim found to be substantially false—Defendant’s 
claim for set-off allowed in full — Award of costs to 
defendant and refusal to plaintiff is justified.) 

(’27) 11 AIR 1927 Cal 947 (949). 

( 32) 19 AIR 1932 Mad 170 (171) : 55 Mad 636. 

(Plaintiff given only half cost».) 

(1912) 3 K B 171 (177), Mentors Ltd. v. Evans. 
(1891) 2 (,) Ii 194 (207), Roberts v. Jones. 

I But sec (’75) 11 Suth W R 312 (315) (DB).] 

5. ( si) 6 Cal 418 (121) (DB). (Jurisdiction.) 

(’l l) 1 AIR 1914 Cal 746 (751) (DB). (Do.) 

t (’19) 6 AIR 1919 All 153 (455): 40 All 558 (562) 
(DIR. (Minority pleaded.) 

(’75) 5 N W P H C It 20 (23) (DB). (Suit is dis¬ 
missed for multifariousness.) 

( KG) 12 Cal 271 (272) (DB). (Jurisdiction.) 

(’06) 1 Ind Jur (.N S) 38. (Do.) 

2 Day 188 : Marsh 311. (Do.) 


6 . (’42) 29 AIR 1242 Mad 713 (714) (DB). (A plea 
of limitation is in no sense an unjust plea.) 

(1906) 95 L T 145, Elms v. Hedges. 

7. (1903) 72 J K B 152 (152), Granville v. Firth. 

8 . (’04) 27 Mad 341 (343). 

(’21) 8 AIR 1921 Lah 104 (105). 

9. f (’91) 13 All 290 (295). 

10. f (1904) 91 L T 132 (133), Lipman v. Puhnan. 

11. (’27) 14 AIR 1927 Mad 474 (475). 

12.1(1913) 108 L T 416 (416), Hudsons Ltd v. 

De Halfert. 

13. (1888) 5 T L R 88, Beckett v. Stiles. 

14. (1886) 55 LT 161, Fennessay v. Day and 
Martin. 

(’77) 3 Cal 468 (472) (DB). 

t (’39) 26 AIR 1939 Cal 131 (134): I L R (1938) 2 
Cal 337. (Plaintiff not accepting tender of part 
payment — Costs of suit cannot be refused — A 
creditor is under no obligation to reduce the costs 


of proceedings for the benefit of the debtor by ac¬ 
cepting a tender of part payment and thus bringing 
the amount for which proceedings have to be 
taken within the jurisdiction of a less costly tri¬ 
bunal.) 

15. (*-12) 29 AIR 1942 All 331 (333): ILR (1942) 
All 745 (DB). 

16. *(’25) 12 AIR 1925 Cal 569 (570) (DB). 

17. (1884) 27ChD260(2G8), Wittman v. Oppenheim. 
(1883) 25 Cb D 182 (192), Goodhart v. Hyett. 

(’89) 11 All 328 (329) (DB). (Appellant bad no pre¬ 
vious notice of a preliminary objection as to main¬ 
tainability of appeal.) 

18. + (’86) 9 All 11 (19) (DB). 

19. (’43) 30 AIR 1943 All 115 (123) (FB). (Duty 
of municipality to recover its taxes promptly—Its 
allowing taxes to accumulate for 12 years is a 
scandal— Held ,entitled to arrears for 12 years but 
no costs allowed.) 

(’42) 29 AIR 1912 Cal 257 (260): ILR (1941) 2 Cal 
556 (DB). (Where no reasons are given, Appellate 


Court can interfere.) , _ , , 

(’42) 29 AIR 1942 Cal 180 (204) (DB). (Defendant 
against whom suit was dismissed asked topayco3ts 
of plaintiff—No reasons given — Held, decree was 
wrong in respect to costs and plaintiff asked to 
pay costs of the defendants.) 
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which makes it more just that ail exceptional order should be made than that the case 
should be left to the operation of the general rule. 20 The following instances will illustrate 
the grounds on which a successful party may he disallowed his costs : 

( 1 ) Where the action brought by the party is frivolous or vexatious. 21 

(2) Where he omits to make a clear statement of his case. 2 ' 


(’42) 29 AIR 1942 Mail 419 (420). (Appellant’s 
conduct reprehensible — He was disallowed costs 
even though he succeeded in the appeal.) 

(■42) 29 AIR 1942 Mad 713 (714) (DB). (Mere re¬ 
ference to ‘circumstances of case’ with no further 
detail is not sufficient compliance with S. 35 (2).) 
(’39) 26 AIR 1939 Cal 387 (393) :ILR (1938) 2 
Cal 492 (1>B). (Where the lower Court refused 
costs to the successful party and no exceptional 
circumstances were pointed out to justify such 
refusal, the High Court allowed such costs.) 

See Cyclopaedia of Law and Procedure, Vol. XI 
Heading "Costs,” pages 27, 28. 

(’28) 15 AIR 1928 Oudh 224 (225) (DB). 

(’66) 1 Moo Ind App 470 (4S0) (PC). (No materials 
to exercise its discretion upon—Successful party is 
not to be deprived of costs.) 

(’21) 3UPLE 55 (55) (All). 

(’91) 13 All 290 (295). 

t (’25) 12 AIR 1925 Bom 527 (528, 529) (DB). 

(’is) 5 AIR 1918 Cal 180 (182) (DB). 

(1865) 3 Suth W 1*68 (69) (DB). 

(’16) 3 AIR 1916 Mad 575 (577,578). (Reasons are 
necessary to assist the Appellate Court for consi¬ 
dering the decision.) 

(’12) 23 Mad L Jour 633 (645) (I)B). (The fact that 
questions of law raised are not easy of solution, is 
not a good grouod for not allowing the costs of a 
successful litigant.) 

(’34) 21 AIR 1934 Oudh 10 (11)(DB). (Appealsuc¬ 
cessful—But appellant judgment-debtor evading 
satisfaction of decree—Costs in both Courts dis¬ 
allowed.) 

(’33) 20 AIR 1933 Rang 160 (161). (Plaintiff’s 
conduct rendering the litigation necessary—Costs 
disallowed.) 

(1903) 2 K 15 756 (765), Civil Service Co-operative 
Society v. General Steam Navigation Co. (No 
materials to exercise its discretion upon—Success¬ 
ful party i3 not to be deprived of costs.) 

(1893) 1 Q B 564 (569), Forster v. Farquhar. 

20. \ (’20) 7 AIR 1920 Cal 1009 (1013). 

(’34) 21 AIR 1934 Mad 224 (226). 

(1855) 6 Moo Ind App 232 (250) (PC). (An irregula¬ 
rity in the lower Court in respect of the admission 
of evidence.) 

(’34) 21 AIR 1934 All 948(950). (Defendant for the 
tirst time in his appeal producing a document on 
account of which the decree is reversed—Defendant 
though succeeding is liable for costs up to the date 
of production.) 

\ (’36) 23 AIR 1936 Bom 342 (343) (DB). (Suit on 
promissory note—Money produced in Court—Non¬ 
payment due to absence of succession certificate— 
Defendant is not liable for costs.) 

+ (’26) 13 AIR 1926 Bom 189 (195) (DB). (Rule 
that costs follow event may be departed from in a 
proper case according to the circumstances.) 

(’36) 23 AIR 1936 Cal 493 (496) : 63 Cal 1146. 


(Suit under S. 53 (2), Patents and Designs Act, for 
damagesand injunction restraining defendant from 
infringing plaintiff’s copyright — Costs—Plaintiff 
unable to prove claim for damages—Defendant 
giving unconditional undertaking not to infringe 
copyright — Plaintiff should ask for judgment in 
form of order embodying undertaking — Plaintiff 
failing to do so—lie is not entitled to costs subse¬ 
quently incurred.) 

(’18) 5 AIR 1918 Cal 180 (182) (DB). 

(’31) 134 Ind Cas 489 (490).(DB) (Lab). (Where the 
Court has derived no assistance from the counsel 
for appellants it can deprive the appellant of the 
costs of the appeal, even if the appeal is allowed.) 
(’30) 17 AIR 1930 Lab 240 (241). (Petitioner, though 
successful in revision, was ordered to pay respon¬ 
dent’s costs as his carelessness occasioned the 
revision.) 

(’06) 1906 Pun L R No. 35, page 114 (116). (Suc¬ 
cessful plaintiff deprived of costs as only a third of 
his claim was decreed.) 

(’35) 22 AIR 1935 Mad 342(344)(DB). (Defendants 
willing and prepared to pay to the plaintiffs on 
their obtaining probate or succession certificate or 
on their furnishing security.) 

(’36) 23 AIR 1936 Rang419 (421)(DB). (Noattempt 
to adjust differences out of Court — Defendant 
making deposit in Court — Costs to be awarded 
only on excess amount decreed.) 

(1884) 13 Q B D 262 (267, 268), Jones v. Curling. 
(1893) 1 (j B 564 (568), Forster v. Farquhar. (Mis¬ 
conduct is not the sole ground for not giving costs.) 

21. (1888) 4 T L R 715, Macgregor v. Clay. 

(1889) 5 T L R 272, Wood v. Cot. 

(’03) 25 All 287 (295) : 30 Ind App 66 (PC). (Mort¬ 
gagor in suit for redemption baselessly pleaded 
entire discharge of the mortgage debt.) 

(’70) 2 N W P H C K 73 (75) (DB). 

(’90) 17 Cal 620 (630, 631) (Dll). (Conduct of a suit 
made oppressive and suit itself instituted without 
demand.) 

f (’76) 1 Cal 3851(338) (DB). (Suit for defamation.) 
(’05) 1905 Pun L R No. 72, p. 266 (268). 

(1893) 1 Q B 564 (568), Forster v. Farquhar. 

(1893) 68 L T 146, O'Connor v. Star Newspaper. 
(1888) 6 TL It 738, Moore v. Gill. 

22. (’42) 29 AIR 1942 15om 95 (97) (DB). (Appeal 
allowed upon a point which was not argued before 
the lower Court whose decision so far as it goes 
was perfectly correct—Kach party should bear its 
own costs of the appeal in the lower Court.) 

(’41) 28 AIR 1941 Oudh 485 (487). (Plaintiff’s suit 
failing in lower Court on account of his mistake 
and inability to explain case.) 

(’05) 9 Cal W N 844 (847) (DB). 
t (’33) 20 AIR 1933 All 216 (217) (DB). (Remand 
due to appellants uot presenting case properly in 
lower Court — Costs of appeal were saddled on 
them.) 
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(3) Where the contentions are often changed. 23 

(4) Where he causes unnecessary delay in the conduct of the litigation. 24 

(5) Where he makes dishonest pleas and untrue statements. 26 

(G) Where he causes unnecessary matter to be printed in the record or introduces 
unnecessary things therein. 26 

(7) Where a proper tender 27 or the offer of a proper compromise 23 is refused.' 

(8) Where he is guilty of fraudulent conduct in inducing litigation. 29 


(’22) 9 AIR 1922 P C 176 (178) (PC). (Failure to 
bring to the notice of the lower Court the proper 
statute.) 

(’82) 8 Cal 332 (337) : 9 Ind App 1 (PC). (Joinder 
of tenable with untenable grounds of appeal.) 

(’32) 19 AIR 1932 Lab 452 (455) : 13 Lab 375 
(DB). 

(’31) 32 Pun L R 378 (379). (Counsel not assisting 
Court.) 

(’27) 14 AIR 1927 Lab 723 (724). 

(’26) 13 AIR 1926 Lah 464 (464). 

(’17) 4 AIR 1917 Lah 1 (3) : 1916 Pun Re No. 95 
(DB). (Pleadings not clear.) 

(’30) 17 AIR 1930 Mad 218 (221) : 53 Mad 480 
(DB). (Failure to present case properly in trial 
Court.) 

(’26) 13 AIR 1926 Mad 642 (643) (DB). (Failure to 
bring to Court’s notice authorities on law.) 

+ (’25) 12 AIR 1925 Ondh 561 (564, 565) : 28 
Oudh Cas 203 (DB). (Grounds of appeal badly 
drafted.) 

(1878) 8 Cb D 372 (374), Moct v. Pickering. (But 
the mode in which counsel argues the case is not a 
good cause.) 

23. ('ll) 33 All 344 (355, 356): 14 Oudh Cas 133 : 
38 Ind App 104 (PC). 

24. (’40) 27 AIR 1940 Nag 8 (13) (DB). (Waste of 
time and money owing to failure to raise technical 
objection at the proper stage—Each party to bear 
its own costs.) 

(’70) 13 Moo Ind App 560 (572) (PC), 
t (’10) 3 AIR 1916 PC 110 (113) : 44 Cal 186 : 13 
Ind App 249 (PC). 

(’31) 18 AIR 1931 P C 289 (293) : 55 Mad 93 : 5* 
Ind App 381 (PC). (Following AIR 1916 PC 110 : 
44 Cal 186 : 43 Ind App 219 (PC).) 

*(’30) 17 Allt 1030 PC 42 (44) (PC). (Costs of 
1’rivy Council disallowed because of unexplained 
delay in prosecution of appeal.) 

(’22) 9 AIR 1922 P C 361 (364) (PC). (As it suited 
appellants for commercial reasons to delay the hear¬ 
ing of the ex parte appeal.) 

( 22) 9 AIR 1922 P C 17 (19) : 25 Oudh Cas 8 : 

14 All 135 : 49 Ind App GO (PC). (Dilatoriness.) 
(’21) 8 AIR 1921 P C C (7) : 15 Bom 718 : 48 Ind 
App 181 (PC). (Appeal to Privy Council — Appel¬ 
lant not allowing Privy Council to determine the 
suit finally—Costs were reserved though appellant 
successful.) 

(’34) 21 AIK 1934 All 948 (950). (Delayed produc¬ 
tion of document — Party guilty of delay, though 
successful, directed to pay costs of other side.) 

(■b0) 11 All 372 (374). 

('01) 25 Bom 230 (236)(DB). (Costs incurred conse¬ 
quent to failure of raising preliminary issues at 
proper time.) 


(’22) 65 Ind Cas 709 (710) (DB) (Cal). 

(’20) 7 AIR 1920 Cal 428 (433) (DB). 

(’04) 31 Cal 332 (339) : 31 Ind App 57 (PC). 

(’72) 17 Suth W R 358 (359) (DB). 

(’36) 23 AIR 1930 Pat 68 (70) (DB). (Party pro¬ 
longing suit deliberately.) 

ISee (’33) 20 AIR 1933 All 853 (854). (Delay in 
making application.)] 

25. (’41) 28 AIR 1941 Pat 404 (404, 405). (Defen¬ 
dant’s setting up untrue plea in suit necessitating 
appeal — He wa9 asked to pay cost of plaintiff- 
appellant.) 

(’17) 4 AIR 1917 P C 80 (84) (PC). (False allega¬ 
tions.) 

*(’16) 3 AIR 1916 Cal 67a (676): 43 Cal 190 (193). 
(Do.) 

(’78) 2 Bom 9(19). (Applicnntfor letters of adminis¬ 
tration having concealed the existence of claims 
was ordered to pay the costs of the application.) 
(’15) 2 AIR 1915 Mad 210 (217): 38 Mad 959 (DB). 

(False allegations.) 

(’33) 20 AIR 1933 Pat 220 (223). 

(’25) 12 AIR 1925 Oudh 301 (303) (DB). (False 
allegations.) 

26. (’19) 6 AIR 1919 P C 83 (81) : 47 Cal 415: 46 
Ind App 299 (PC). 

(’81) 11 Cal 244 (250) : 12 Ind App 7 (PC). (Intro¬ 
duction of unnecessary and irrelevant matter.) 

(’85) 8 Mad 219 (229) : 12 Ind App 16 (PC). (Do.) 

27. (’39) 26 Allt 1939 Cal 131 (134) : ILR (1938) 

2 Cal 337. (But refusal by a creditor of tender of 
part payment is not a suflicient ground as a cre¬ 
ditor is not bouud to reduce costs by accepting such 
part payment.) 

(’18) 5 AIR 1918 Cal 461 (465) (DB). 

(’09) 1 Ind Cas 820 (820) : 1907-09 Upp Bur Rul, 
Contract Act, page 17. (Refusal of invalid tender 
is not misconduct.) 

(’79) 4 Cal 572 (575). 

+ (’78) 3 Cal 468 (172): 1 Cal L Rep 470 (472)(DB). 
(’81) 3 Mad 224 (229) (DB). 

(’35) 22 AIR 1935 Pat 101 (102). (Rent suit — 
Tender of correct amount by tenant—Landlord is 
not entitled to costs.) 

28. (1886) 55 L T 161, Fcnnessy v. Day. 

+ (’39) 26 AIR 1939 Bom 198 (202). 

29. + (’17) 4 AIR 1917 P C 80 (84) (PC). 

(1866) 2 T L R 881, Sutcliffe v. Smith. 

(’85) 13 Ind App 20 (31) (L’C). (Both part.es used 
fabricated documents — No order a9 to costs w 
made.) 

(’10) 14 Cal W N 1031 (1033) (DB). 

+ (’98) 25 Cal 371 (395) (SB). 

(’97) 2 4 Cal 2G5 (270). 

(’71) 1G Suth W R 291 (293) (DB). 

(’71) 15 Suth W R 348 (350) (DB). 
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(9) Where he acts unscrupulously or with malice or malevolence. 30 

( 10 ) Whore he raises objection at a very late stage. 31 

(11) Where he adopts a wrong procedure for vindicating his rights. 32 

( 12 ) Where he abuses his right to select his own forum 33 

(13) Where the case of the opposite party fails owing to tho fact that the deci¬ 

sion on the basis of which the case was filed was, subsequent to the insti¬ 
tution thereof, overruled. 34 

(14) Everything which increases the litigation and the costs and which places an 

unnecessary burden on the opposite party is a good cause to deprive a party 
of his costs. 35 

(is) Where a suit has been necessitated by the conduct of a third party, e. g., a 
Returning Officer, each party may be ordered to xiay his own costs. 36 

It has been seen already that the expression “costs shall follow the event” means 
that the party who, on the whole succeeds in the action, gets the general costs of the 
action; but where the action involves several issues and the costs of a particular issue can 
be separated from the costs of the suit, it is usual to allow them to the party who is 
successful on that issue irrespective of the ultimate result of the suit. 37 


(’22) 9 AIR 1922 Oudh 271 (273) : 25 Oudh Cas 
237. 

30. f (’72) 18 Suth W R 14 (15) (DB). 

(’67) 2 Agra 351 (360) (SB). 

(’12) 15 Cal L Jour 162 (166) (DB). 

(’86) 12 Cal 18 (24) : 12 Ind App 137 (1>C). 

(’30) 17 AIR 1930 Mad 154 (138) (DB). (Conduct 
not creditable or straightforward.) 

31. (’10) 27 AIR 1940 Nag 8 (13) (DB). (Failure of 
suit on technical ground raised for the first time 
in appeal—Each party to bear its own costa.) 

(’29) 16 AIR 1929 Lab 246 (246). (Preliminary ob¬ 
jection as to jurisdiction.) 

(’33) 20 AIR 1933 Lah 104 (101) : 15 Lah 78. 
(Appeal succeeding on objection not raised in lower 
Courts—Costs were disallowed.) 

( 70) 14 Moo Iod App 203 (208) (PC). (Where 
appeal was confined only to the validity of a 
vakalatnama.) 

(’33) 20 AIR 1933 All 120 (122) (DB). (Appeal suc¬ 
cessful on point of law not taken in Courts below 
—Parties were ordered to bear their own costs.) 

( 75) 12 Bom H C R 23 (49) (DB). (New point taken 
in appeal.) 

(’81) 6 Cal 406 (418). (Plea of res judicata taken 
very late after all the evidence was closed.) 

(’73) 19 Suth W R 22 (23). (Objection a3 to admis¬ 
sibility of document taken only in special appeal.) 
(’67) 7 Suth W R 490 (490) (DB). (Plea as to want 
of jurisdiction, taken in special appeal.) 

(’33) 20 AIR 1933 Rang 38 (39). (Failure of appli¬ 
cant’s advocate to place his principal argument 
before Court—Costs disallowed.) 

(’29) 16 AIR 1929 Rang 148 (150) : 7 Rang 75 
(DB). (Do.) 

[.See (’28) 15 AIR 1928 Bom 516 (520) : 52 Bom 
610 (DB). (Succeeding on a new plea in second 
appeal.)) 

32. (’82) 8 Cal 916 (919). (Irregularly preferring 
an appeal instead of making an application.) 

(’68) 9 Suth W R 296 (296). (Wrong institution of 


fresh suit instead of appealing from execution order.) 
(’22) 9 AIR 1922 P C 17 (19) : 25 Oudh Cas 8 : 

44 All 185 : 49 Ind App 60 (PC). 

(’28) 15 AIR 1928 Bom 539 (545). (Suit filed as 
a summary suit when it ought to have been a 
regular suit.) 

Cor 128. (Wrong institution of fresh suit instead of 
appealing from execution order.) 

33. *(1891) 2 Q B 194 (203), Roberts v. Jones. 
(’21) 8 AIR 1921 Bom 34 (35): 45 Bom 1236 (DB). 
(’18) 5 AIR 1918 Lah 246 (247) : 1918 Pun Re 

No. 81 (DB). (Appellant selecting a wrong forum.) 
(1891) 8 T L R 55, Hill v. Morris. 

34. *(’20) 7 AIR 1920 Mad 567 (566) : 43 Mad 61 
(64) (DB). 

f (’23) 10 AIR 1923 Bom 206 (206, 207) : 17 Bom 
559 (DB). 

(’30) 17 AIR 1930 All 167 (168). 

(’90) 1890 All W N 183 (183) (DB). 

1 Y and C Ch C 7 (12), Robinson v. Ro.sher. 

35. + (’20) 7 AIR 1920 Cal 1009 (1013) : 21 Cal 
W N 352 (359) (DB). 

(’24) 11 AIR 1924 Mad 692 (693). 

(’21) 11 AIR 1924 All 808 (809) : 40 All 733 (DB). 
(Appeal dismissed as non-appealabie—Respondent 
deprived of costs us order was had on merits.) 

(’34) 21 A I It 1934 Mad 605 (669) (DB). (Circum¬ 
stances showing that suit might have been avoided 
if plaintiff had availed himself of certain prior 
litigation—Costs of suit in first Court not allowed 
though costs of appeal allowed.) 

| (1889) 14 App Cas 27 (32), .nuxlcy v. West Lon¬ 
don Extension lty. Co. 

36. (’20) 7 A I It 1920 Cal 069 (G73) : 17 Cal 521 
(536, 537) (DB). 

37. (’93) 20 Cal 762 (769, 770) (SB). 

f (’33) 20 AIR 1933 Nag 49 (50) : 29 Nag L R 8 
*(1918) 1918 App Cas 717 (728), Reid Hewit & 
Co. v. Joseph. 

+ (1885) 14 Q B D 821 (826), Lund v. Campbell. 
(1884) 13 Q B D 598 (600), Goutard v. Carr. 
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8. Mortgage suits. — See Order 34 Rule 10. 

9. By whom costs are to be paid—General. — As a general rule an order 
for costs can be made only against a party to the proceeding 1 and the Court is also bound 
to decide which of the parties shall bear the costs. 2 It is also a general rule that it is 
the unsuccessful party that will have to bear the costs. 3 Similarly, a party by whose act 
ot by the act of whose counsel a difficulty has arisen, must pay the costs occasioned by 
that difficulty. 4 But the Court has a discretion in a proper case to order that each party 
should beai his own costs 5 or that one defendant should pay the costs of another defen- 


(■1882) 8 Q 13 D G4S (649), Abbot v. Andrews. 
(1881) 6 Q 15 D 5214523, 524). Gallis v. De Silva. 
(1880) 5 Ex D 180 (183), Myers v. Defries. 

Note 9 

1. (’76) 2 Cal 233 (259) : 4 I ml App 23 (PC). 

(’73) 11 Bens L It 37 (39): 20 Sutli WR 123 (DB). 
+ (’36) 23 AIR 1936 Lab 382 (384). (Bar Associa¬ 
tion declaring certain persons lou(s — Inquiry by 
District Judge thereon—Association invited to as¬ 
sist in inquiry—Persons not found touts—Associa¬ 
tion ordered to pay costs of inquiry to persons _ 

Association held not party and hence order illegal.) 

( 30) 17 AIR 1930 Mad 195 (196). (Where no right 
to relief is alleged to exist against a party, he is not 
a proper parly to the suit and an order should not 
be passed making him liable for costs, e.g.. Chair¬ 
man of Municipal Council in an election petition.) 
( 36) 23 AIR 1936 Pat 151 (151). (Pro forma defen¬ 
dant not. to he ordered to pay costs.) 

[See also (’83) 7 Bom 184 (486). (Under the last 
Code the words were, “Any other party to the 
suit,’’ in S. 219 which are omitted now.) 

(1838) J M A W 194 (190), Hyward v. GiMard.) 

2. f (’74) 23 Sutli W 1( 89 (90) (DB). 

(’36) 23 AIR 1936 All 127 (128). (Appeal allowed— 
All respondents contesting as well as non-contesting 
should be made liable for costs of appeal.) 

3. COG) 3 Mad II C R 113 (115) (DB). 

(’85) 12 Cal 179 (.181) (DB). (A plaintiff thus can¬ 
not get costs against a person against whom he has 
no cause of action.) 

( 83) 9 Cal 797 (802) : 10 Ind App 113 (PC). (Ap¬ 
pellant, whose claim was opposed in the lower 
Court on an entirely wrong ground was held enti- 
t led for the whole costs notwithstanding that he 
succeeded onlv partially.) 

( 36) 23 AIR 1936 Lah 607 (60s) : 17 Lab 520 
(DB). (Prior mortgagee suing his mortgagor im¬ 
pleading puisne mortgagee — Puisne mortgagee 
contesting claim —Costs can be saddled on all the 
defendants including puisne mortgagee.) 

( 31) 18 AIR 19.31 Bom 554 (556) : 55 Bom 649 
(DB). 

( 36) 162 Ind Cas 848 (849) (Nag). (Suit partly con¬ 
tested and partly non-enntested — Order for costs 
against e.e parte defendants only not justified.) 

Also sec S. 112, N. 8. 

4. (’Oil 30 Bom 173(189): G Bom LR790(79D)(DB). 
f (1902) 1902 App Cas 465 (471), Neale v. Gordon 
Tjennox. 

(’25) 12 AIR 1925 Bom 471 (472) (DB). (Privy 
Council appeal presented but not prosecuted—Costs 
of petition for leave to appeal to Privy Council are 
lo be paid by appellant.) 


(’03) 27 Bom 124 (125) (DB). (Want of prosecution.) 
(’04) 6 Bom L R 301 (303). 

+ (’05) 32 Cal 62 (72) (DB). (Party securing dis¬ 
missal of suit on untenable ground.) 

2 Hyde 86 (8S) : Bourke 238. (Costs attendant on 
adjournment occasioned by a transfer of case from 
the undefended to the defended board must be 
borne by the party making the application.) 

(’80) 4 Bom L R S18 (820) (DB). (The plaintiff not 
having pressed an essential issue which was not 
framed or tried and the Appellate Court having 
referred it back for trial, each party was made to 
bear his own costs.) 

[See (’ll) 28 AIR 1941 Pat 404 (404, 405). (In 
cases where n landlord deliberately misstates the 
area of the holding in respect of which he claims 
rent, it is only fair that he should bear the costs 
of the litigation—But where a purchaser from a 
co-sharer after partition files a suit for rent and 
states the area of the holding as given in the 
partition papers, he cannot be said to misstate 
the area deliberately.) 

(’JO) 27 AIR 1940 Mad 547 (553) (DB). (Suit by 
widow for maintenance—Amount claimed notout 
of all proportion to amount found due — Held, 
defendant who unlawfully refused maintenance 
should be asked to bear the entire costs of the 
widow and his own costs.) 

(’40) 27 AIR 1940 Mad 519 (520). (Purchaser of 
mortgaged property undertaking with mortgagor 
to pay purchase money to mortgagee but failing 
to do so—Suit by mortgagee—Purchaser ordered 
to pay costs of suit.)) 

[See also (’31) 18 A 1 R 1931 Cal 76 (78, 79) : 58 
Cal 561. (New plaintiff added—Court should pro¬ 
vide for costs of defendant being paid by that 
plaintiff who had no just claim.)] 

S. (’43) 30 AIR 1943 Mad 231 (234). (Plaintiff en¬ 
titled to relief on date of plaint but becoming not 
entitled due to subsequent events — Each party 
asked to bear his coats.) 

(’43) 30 AIR 1943 Pesh 65 (66) (DB). (Legal ques- 
tion not free from doubt — Both parties were 
directed to bear their own costs in all Courts.) 

(’42) 29 AIR 1942 Pesh 39 (40) (DB). (Each party 
directed to bear his own costs on the ground that 
difficult points of law were involved.) 

(’39) 26 AIR 1939 Rang 432(433) : 1939 RangLR 
504. (In test cases there should Le no order for 
costs.) 

(’34) 21 AIR 1934 Lah 2G2 (264) (DB). (Plaintiffs' 
case probably true — Suit dismissed by reason of 
technical defects — Each party asked to bear his 
costs.) 
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<3ant.® In exceptional cases, the Court may make even a stranger to a suit liable for the 
costs of the litigation, 7 as for instance, where the party on the record is a mere puppet in 
the hands of the stranger; 8 but great caution must be exercised before any such order is 
passed. 9 Where A and B claiming under separate and distinct causes of action join and 
sue x and the suit is decided in favour of A and against B, A is entitled to recover tho 

whole costs of his suit from X and the latter can recover from B the costs occasioned by 

his joinder as co-plaintiff. 10 Again, where A and B jointly defend an action by X against 

them and the suit is decided in favour of A and against B, A is entitled to recover half 

the costs incurred in the joint defence from X . 11 Where X sues Y and % in the alternative 
and a decree is passed against Z with costs, but the suit as against Y is dismissed, the 
Court has power to order z to pay in addition to the costs payable by him to X. the costs 
of Y. The reason is that if it is reasonable to join both Y and z because it is uncertain 
as to which of the two is the really guilty one, then the reasonable costs of the defendant 
who has succeeded in defending himself, should be borne by the man who is to blame. 12 


<’38) 25 AIR 1938 Pat 613 (618) : 17 Pat 594 
(DB). (Where a suit is dismissed but the defendant 
does not succeed in establishing his case the Court 
will not give him costs, but will order each party 
to bear his own costs.) 

<’36) 23 AIR 1936 Pat 570 (571) (DB). (Guardian 
for minor respondents dying during pendency of 
appeal — Court not appointing guardian ad litem 
under O. 32, R. 11—Appeal does not abate—Decree 
passed by such Court set aside and case remanded 
to it for retrial — But respondents held not liable 
for costs of appellant in second appeal — Each 
party to bear his own co3ts.) 

<’28) 15 AIR 1928 Cal 819 (820):56 Cal 507 (FB). 
(New question of law arising out of amendment of 
law—No order made as to costs on the issue.) 

6. (’17) 4 AIR 1917 Sind 47 (52) : 11 Sind L R 1 
(11). (Relief claimed against either of two defen¬ 
dants who were disputing their liability.) 

f (1881) 17 Ch D 600 (610), ltudow v. Great 
Britain, etc., Assurance Society. 

Marsh G08. (A defendant colluding with plaintiff 
will be ordered to pay costs of the co-defendant.) 
(’38) 25 AIR 1938 Mad 117 (124):ILR (1938) Mad 
233. (In proper case, unsuccessful defendant can 
bo ordered to pay successful defendant’s costs 
directly.) 

(’30) 17 AIR 1930 Mad 913 (913). (Where parties 
are unnecessarily impleaded at the instance of the 
defendant, the Court can direct tho latter to pay 
the costs of the added parties.) 

(’36) 23 AIR 1936 Nag 285 (288) : I L R (1937) 
Nag 61. 

(1903) 2 K B 533 (539), Sanderson v. Blyth Theatre 
Co. (Where defendants are sued in the alternative 
a successful defendant may be given costs against 
the unsuccessful defendant.) 

[But see (’08) 1908 Pun W R No. 57, p. 217.) 

7. (’42) 29 AIR 1942 All 233 (234) : I LR (1942) 
All 832 (FB). 

*(’41) 28 AIR 1941 Mad 750 (751) (DB). (Debt 
Conciliation Board passing order declaring debt to 
be discharged when it was acknowledged by the 
debtor, for mere non-appearance of creditor—Order 
quashed and Board directed to pay costs of creditor.) 
*i*(’41) 28 AIR 1941 Mad 198 (199). (Collector’s 
uward confirmed — Trustee of Devasthanam who 


claimed a most extravagant sum asked to pay costs 
personally, even though he was not personally a 
party to the proceedings.) 

(’41) 28 AIR 1941 Mad 762 (762). (Assignee and 
assignor of decree both contesting appeal against 
decree by defendant—Appeal allowed—Assignee is 
liable for costs not only of appeal but also of trial 
Court even though he was no party to the suit.) 
f (’34) 21 AIR 1934 Nag 250 (250):20 NagLR 76. 
(’36) 23 AIR 1936 Pat 151 (152). (Suit against 
principal and pro forma defendants — Former 
admitting but latter unsuccessfully contesting suit 
—Latter can be appropriately saddled with costs.) 

8. (’42) 29 AIR 1942 All 233 (234) : I L R (1942) 
All 832 (FB). (Suit by benamidar—Coats again6t 
real plaintiff can be granted.) 

(’12) 16 Ind Cas 381 (382) (DB) (Cal). 

(’84) 8 Bom 391 (394). (Improperly setting theCourt 
in motion.) 

*(’30) 17 AIR 1930 All 225 (241):52 All 619 (FB). 
(Costs can be awarded against non-parties, but 
section does not apply to misconduct of advocates.) 
t (’83) 7 Bom 484 (486). 

(’72) 9 Beng L R 210 (213, 214). 

(’70) 14 Suth W R (O J) 1 (5). 

(’CG) 1 Ind Jour (S S) 282. 

(’30) 17 AIR 1930 Mad 577 (579) : 53 Mad 703 
(DB). (When he really represents the claimants.) 
(1838) 4 M & W 194 (197), Ilayward v. GilTard. 
(See also (’31) 32 l’un L R 540 (542). (Person 
financing plaintiff added as co-plaintiff and ordered 
to pay costs.)J 

Also see O. 32 It. 11 Note 4. 

9. (’75) 22 Suth W It 35 (36). 

*[Sce (’42) 29 AIR 1942 All 233 (234):ILR (1942) 
All 832 (FB). (The Court will not, and cannot, 
award costs against a stranger without giving 
him an opportunity of being heard.) 

(’94) 21 Cal 904 (910). (Where a mortgagee, not 
a party to a partition suit, was charged with pro¬ 
portionate costs for having obtained a benefit 
under the decree.)] 

10. (1886) 17 Q B D 625 (635), Viscount Gort v. 
Rowney. 

11. (1903) 1 KB 282 (284), Beaumont v. Senior. 

12. f(19l4) 3KB 181 (187), Bestennan v. British 
Motor Cab Co. Ltd. 


4CPC. 27. 
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The words “by whom,” as distinguished from “by which party” in this section 
gi\e a large discretion in the matter of awarding costs and are wide enough to cover th& 
case of a legal practitioner. A legal practitioner may be held liable for costs of the- 
proceedings taken by him in appropriate cases, where the costs occasioned to his client 
are the direct result of an unjustifiable initiation and prosecution of the proceedings by 
him. 13 A solicitor who purports to act for a non-existing party is personally liable for the- 
costs of the opposite party. 14 

10. Account suits. — In suits for accounts also, the general rule that costa 
follow the event applies. 1 It will follow the result of the account unless the defendant 
has falsely denied his liability to account. 2 Thus, where in a suit by a principal against 
an agent the latter denied the relationship itself, the Privy Council ordered him to pay 
the whole costs without regard to the result. 3 

The general rule as to costs in a suit for accounts is that they are to be given at 
the time of the final decree. Hence, where the preliminary decree completely omits to 
mention the subject of costs, it must be assumed that the Court intended to reserve the 
question of costs until the time of the final decree and the order of the Court which 
passed the final decree granting costs should be taken as meaning that the costs granted 
are the costs of the whole suit. 4 

The Court can, however, grant a decree for costs even at a preliminary stage 
where the defendant disputes his liability to account and contests the maintainability of 
the suit. 6 Where the plaintiff’s valuation of the suit is not arbitrary, he can be awarded 
costs on the basis of his valuation of the suit. 6 

11. Admiralty and vice-admiralty cases. — Where, in an action of salvage,, 
a ship is arrested and the bail asked for is found to be excessive, the promovents must pay 
the impugnants the costs of the excessive bail. 1 

12. Arbitration cases. — Where there is an award on a reference through 
Court, the Court has power to award costs of the arbitration, as costs of a proceeding 
incident to a suit. 1 But, where all the questions in dispute between the parties are referred 

+ (’33) 20 AIR 1933 Bom 106 (107): 57 Bom 589. 

(1903) 2 K B 533 (538, 539), Sanderson v. Blyth 
Theatre Co. 

(1907) 1 K B 264 (269), Bullock v. The London 
General Omnibus Co. 

(1879) 11 Ch D 82(86), Child v. Stenning. (He who 
was the person who caused the litigation or whose 
error or representation caused it ought to be the 
person to pay the costs of it.) 

(1KG9) 4 C P 212 (223), Spedding v. Nevell. 

(1K01) 124 R R 530(535) : 30 L J Q B 257, Pow 
v. Davis. 

13. ( 42) 29 AIR 1942 Oudh 279 (281) (DB). 

(Guardian entering into compromise on behalf of 
minor—Pleader with consent of guardian applying 
for review questioning compromise on his own 
behalf — Grounds wholly untenable to his know¬ 
ledge — Application dismissed and pleader and 
guardian directed to pay costs jointly—Order held 
justified.) 

14. -Id’33) 20 AIR 1933 Bom 317 (319, 322) : 58 
Bom 1 (DB). 

Note 10 

1. 1 Bro PCI (2), Pitt v. rage. (But where the 
account is intricate or doubtful, there shall be no 
costs.) 


(1716) 6 Yin Abr 367, p. 1 (23), Lyre v. Parnel. 
(1718) 6 Vin Abr 365, p. 1 (18), East India Co. v. 
Ekins. 

(’30) 17 AIR 1930 All 72 (72). (Costs can be 
awarded even in the preliminary decree.) 

(’29) 16 AIR 1929 Cal 719 (723) (DB). 

2. t(’87) 14 Cal 147 (159) : 13 Ind App 123 (PC). 
(’34) 21 AIR 1934 Pat 146 (147) (DB). (Question of 

costs must be decided at the time of final decree.)- 
(*17) 4 AIR 1917 Cal 557 (558). 

(1857) 24 Beav 207 (214), M. R. May v. Biggendon. 

3. (’87) 14 Cal 147 (159) : 13 Ind App 123 (PC). 

4. (’39) 26 AIR 1939 Lab 255 (256). (AIR 1934 
Pat 146 followed.) 

5. (’43) 30 AIR 1943 Pat 218 (227): 22Pat 114(DB). 

6. (’43) 30 AIR 1943 Pat 218 (227) : 22 Pat 114 
(DB). (Valuation based on report of auditor.) 

Note 11 

1. (’90) 17 Cal 84 (114) (DB). 

(1900) 24 Bom 65 (65). 

Note 12 

1. (’40) 27 AIR 1940 Sind 190 (190) : ILR (1940> 
Kar 34 (DB). (Arbitrator’s fees are part of oosts of 
arbitration — Court can award arbitrator’s lees. 
under Para. 13 and S. 35.) 

(’12) 6 Sind L R 226 (227) (DB). 
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to arbitration, the arbitrator is thereby empowered to decide the question of costs which 
is one of the matters involved in the suit, and in such a case, the Court’s discretion in the 
matter of costs would be removed by the award. 2 Where the Court holds that there is 
no valid reference to arbitration, it has no jurisdiction to pass an order as to costs of the 
award. 8 


13. Divorce cases. — The general rule is that in all matrimonial causes where 
the wife is shown to have no separate property of her own, the husband must pay the 
wife’s costs or give adequate security for the same. 1 The rule is founded on the English 
law which gave the whole personal property of the wife to the husband and gave him also 
the income of her real property so that she was penniless. The Ecclesiastical Court, 
therefore, provided not only for the costs but also gave her alimony -pendente lite . 2 The 
English law has been followed in India 3 except in the case of Mahomedans, 4 but the 
discretion of the Court is not taken away thereby 5 and in proper cases an order on the 
husband to pay costs may be refused. 6 

A decree for costs in a matrimonial cause cannot be executed until it is confirmed 
by the High Court. 7 

Costs will not be granted to the husband against a co-respondent when the former 
has condoned the adultery of the wife with the latter. 8 Costs granted to the husband 
against a co-respondent when damages are not asked for, will include costs as between 
attorney and client.® 

14. Third persons, when can be made liable. — Sec Note 9. 

15. Costs against Secretary of State. — The Secretary of State is, like any 
other party, liable to pay the costs where he is unsuccessful in the litigation. 1 


16. Order for costs, out of estate, when to be made. — Where a suit is 
instituted in good faith for the benefit of an estate, the costs of the suit will be ordered to 
be payable out of the estate. 1 Thus, in the case of suits by or against trustees, executors 
and administrators, the costs, where such persons are unsuccessful, are to be made 


2. (’36) 23 AIR 1936 Pesh 37 (37). 

3. (’28) 15 AIR 1928 Mad 370 (370, 371) (DB). 

Note 13 

1. See Matrimonial Causes Rules, 1924, Rule 91, 
Published in Appendix I, The Yearly Practice of 
the Supreme Court by Cbitty (1930). 

2. (1881) 6 P D 119 (122), Robertson v. Robertson. 

3. (’02) 29 Cal 619 (621, 622). 

f (’86) 9 Mad 12 (13). 

(•22) 9 AIR 1922 All 504 (505) : 44 All 745 (FB). 

(’22) 9 AIR 1922 All 243 (243) (DB). (Though wife’s 
defence fails husband baa to pay costs.) 

(’14) 1 AIR 1914 Bom 211 (215) : 38 Bom 125 
(152, 153) (DB). (Solicitor is entitled to have his 
costs paid out of the amount deposited by the 
husband to meet the costs of the wife.) 

(’95) 19 Bom 293 (296). 

(’30) 17 AIR 1930 Cal 558 (558, 559): 57 Cal 1080. 
(The practice does not apply to suits under Cl. 12 
of the Letters Patent and tbe High Court need not 
order such payment under this Section.) 

(’03) 30 Cal 631 (634). (Though her petition is 
dismissed order for costs may be made.) 

(’24) 11 AIR 1924 Mad 150 (150) (DB). 

[But see (’80) 5 Cal 357 (362, 363) (DB).) 

4. (’97) 21 Bom 77 (84). 


5. (’87) 14 Cal 580 (583). (Husband pleading that 
he is without means — Enquiry may be directed.) 
t(’31) 18 AIR 1931 Cal 206 (208) : 57 Cal 1350 
(DB). (Wife’ssuit dismissed—Wife having sufficient 
separate property—Costs are within discretion of 
Court.) 

6. *J<(’17) 4 AIR 1917 Cal 65 (69) : 44 Cal 35 (SB). 
(Wife not denying adultery—Decree for dissolution 
—Wife wishing to prefer appeal—Husband cannot 
as a matter of right be asked to pay her costs.) 

(’33) 20 AIR 1933 Cal 388 (391) : 60 Cal 318 (DB). 
(There is no practice which requires the Court to 
make the husband pay the costs of an unsuccessful 
appeal by an unsuccessful wife.) 

(’31) 18 AIR 1931 Cal 206 (208) : ,57 Cal 1350. 
(’35) 22 AIR 1935 Oudh 133 (139) : 10 Luck 627 
(DB). 

7. (’87) 1887 Pun Re No. 35, p. 75 (76). 

8. (’01) 28 Cal 221 (222). 

9. (’01) 28 Cal 84 (85). 

Note 15 

1. (’20) 7 AIR 1920 Pat 182 (185) : 5 Pat L Jour 
321 (DB). 

Note 16 

1. (1864) 1 Suth W R Misc 1 (1). 
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payable out of the estate unless they are guilty of vexatious conduct or where by neglect 
or misconduct they have occasioned the institution of the suit. 2 

But unless the Court orders that the costs should come out of the estate, a person 
suing as trustee and incurring liability for costs is personally liable for such costs. 8 Where 
a suit abates on the death of the plaintiff by reason of the cause of action not surviving 
the death, the Court may order the costs to be paid out of the estate of the deceased 
plaintiff. 4 But where a suit abates on the ground that no representative of a deceased 
defendant has been brought on the record, the Court cannot award costs to the heirs of 
the deceased defendant against the plaintiff. 6 

Where in a suit on a mortgage a number of persons are impleaded as defendants, 
some of whom are discharged on the ground that they claim no interest in the mortgaged 
property, and the remaining defendants are in no way responsible for such discharge, the 
costs of the discharged defendants cannot be ordered to be paid out of the mortgaged 
estate, but should be ordered to be paid by the plaintiff. 6 

For other cases in which costs may be ordered to be paid out of the estate, see 
Notes 17 to 24. 

17. Administration suits. — A plaintiff in an administration suit may be 
granted his costs out of the estate. 1 Where a person entitled either to a legacy or share 


2. (’42) 29 AIR 1942 Bom 125 (128) : ILR (1942) 
Bom 293. (Suit by trustee not complying with 
S. 92, C. P. C. — He is not entitled to costs out 
of trust estate.) 

(*41) 28 AIR 1941 Bom 307 (309, 310). (Suit by 
plaintiff for declaration that deed of trust was void 
— Suit failed — Plaintiff ordered to pay costs of 
trustees—Trustees applied that in event of non- 
recovery of costs from plaintiff they should bo 
directed to be paid out of trust estate—This was 
refused as trustees were guilty of misconduct.) 
('39) 26 AIR 1939 Nag 274 (277)(DB). (Suit by exe¬ 
cutors on legal advice—Absence of malice—Exe¬ 
cutors cannot be asked to pay costs personally — 
Costs to be paid out of the estate.) 

(1870) 5 Ch App 193 (202), Simp3on v. Bathurst, 
t (1881) 19 Ch D 140 (152, 153), Ex parte Wain- 
wrigbt; In re Wainwright. 

\ (*17) 4 AIR 1917 Cal 795 (796) (DB). 

(’98) 26 Cal 133 (139) (SB). (Costs for appointment 
of guardian for a minor.) 

f (’85) 11 Cal 628 (632). (Trustee causing unrea¬ 
sonable deley in executing deed—He will be made 
to pay the costs of the suit for compelling him to 
execute it.) 

(’30) 23 AIR 1936 Mad 495 (497) (DB). (Trustees 
not having carried out the directions in will — 
Obstructive attitude throughout the litigation — 
They may be made personally liable for thecosts.) 
(’25) 12 AIR 1925 Mad 194 (199). (Suit brought 
by trustee on account of ill-feeling towards defen¬ 
dant—Trustee should personally bo made to bear 
the eosts.) 

(’1G) 3 AIR 1916 Mad 384 (384, 385). (Petition for 
sanction under S. 18, Religious Endowments Act.) 
(*13) 24 Mad L Jour 199 (204) (PC). (In a scheme 
suit the Privy Council ordered the trustees to bear 
the costs in the first instance to be recouped subse¬ 
quently out of the estate.) 

(’29) 16 AIR 1929 Pat 401 (404) : 8 Pat 419 (DB). 
(Will held invalid for want of proper attestation— 


Co3ts ordered to be borne by estate.) 

('31) 18 AIR 1931 Sind 17 (23) : 25 Sind L R 72 
• (DB). 

(1885) 29 Ch D 348 (350), Hill v. Spurgeon. 

(1889) 42 Ch D 674 (681), In re Weall; Andrews v. 
Weall. 

•I<(1897) 2 Ch 190 (198), Christmas v. Jones. (Annual 
Practice, (1908) p. 923.) 

(1878) 8 Ch D 492 (508), In re Chennell. 

(1850) 21 Beav 426 (430), Ford v. Chesterfield. 
(1879) 10 Ch D 468 (474), Sharp v. Lush. 

[See (’30) 17 AIR 1930 Cal 397 (402) : 58 Cal 15. 
(Costs for appointment of guardian for a minor.)] 

3. (’35) 22 AIR 1935 Mad 5 (5) (DB). 
f ('34) 21 AIR 1934 All 793 (794). 

('34) 21 AIR 1934 Mad 430 (431) : 58 Mad 160. 

4. f (’20) 7 AIR 1920 Mad 289 (290) : 43 Mad 284 
(287) (DB). (Power of Court to award costs is not 
restricted to O. 22 R. 3.) 

(’34) 21 AIR 1934 All 1 (4) : 55 All 687 (DB). 
(Appeal by two plaintiffs in a suit under S. 92 — 
One of them dead and surviving appellant not 
solvent — Order for costs made against estate of 
deceased »appelln.nt.) 

5. (’12) 22 Mad L Jour 439 (440). 

6. ('34) 21 AIR 1934 Nag 264 (268) : 30 Nag L R 
331 (DB). 

Note 17 

1. ('94) 21 Cal 832 (837). 

f ('35) 22 AIR 1935 Bom 178 (181) : 59 Bom 397. 
(General principles as to when suoh costs may be 
ordered to come out of estate discussed.) 

[See ('39) 26 AIR 1939 Rang 108 (109) : 1938 
Rang L R 252. (Although the Official Referee 
has jurisdiction to give or deprive any person of 
costs of reference, he cannot direct that the coots 
are to be paid out of the property whioh is the 
subject-matter of the administration suit—Whe¬ 
ther it is to be done or not is a matter for the 
Judge and not for the Official Referee.)] 
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encumbers it or does anything which causes additional expense beyond what is actually 
necessary for the due administration of the estate, the additional expense will be thrown 
upon the legacy or share. When therefore orders for costs are made in administration 
suits, the correct course is to make them in such a form that the person who has not 
encumbered his share shall be relieved as far as possible in the matter of costs created by 
the fact that another cosharer has assigned or encumbered his share. 2 Where a person 
intervenes in an administration suit for his benefit, it is not proper to make the claimant 
pay an additional bill of costs of the intervenor, where the character and scope of the suit 
was not changed by such intervention. 3 

The Administrator-General is in the position of an interpleader-plaintiff and is 
entitled to recover his costs from the losing claimant and, failing such recovery, from out 
of the estate. 4 

See also the undermentioned cases 5 as to when the costs of the Advocate-General 
appearing in an administration suit or a suit to construe a will may be ordered to bo paid 
out of the estate. 

18. Suits for construction of wills_In suits for the construction of wills 

where such construction was necessitated by a reasonable doubt 1 or by difficulties caused 
by the testator himself, 2 costs will be usually made payable out of the estate. 3 Where the 
construction is not so difficult as to have required the assistance of the Court, 4 or where, 
though the suit is one ostensibly for the construction of a will, it is really one to oust a 
person in possession, and the plaintiff fails, 6 * the estate will not be made liable for the 
costs. Where in a suit for the construction of a will, the Advocate-General appears in 
support of a bequest under the will in favour of a charity, his costs should be allowed out- 
of the estate. 8 


19. Suits by or against minors. — Where a proceeding is conducted on 
behalf of a minor bona fide , but ends unsuccessfully, costs will, as a rule, be made 
payable out of the estate of the minor. 1 Where, however, the suit or proceeding is 
unnecessary or improper, 2 or the next friend or guardian is guilty of a breach of duty 


2. (’29) 16 AIR 1929 Cal 477(478): 56 Cal 447(DB). 

3. (’21) 8 AIR 1921 Cal 222 (224) : 48 Cal 352 
(DB). 

4. f (’86) 10 Bom 350 (357). 

(’86) 13 Cal 193 (196, 197) (DB). (No agreement 
between plaintiff and Administrator General that 
coats should come out of estate will be of any avail 
to the plaintiff, especially when the estate is not 
before the Court.) 

5. (’36) 23 AIR 1936 Born 13 (15). 

(’35) 22 AIR 1935 Bom 178 (181) : 59 Bom 397. 

Note 18 

1. (’89) 16 Cal 383 (396) : 16 Ind App 29 (PC). 
(’90) 17 Cal 122 (130) : 16 Ind App 166 (PC). 

t ( 36) 23 AIR 1936 Mad 388 (393, 397). 

2. (’88) 15 Cal 725 (750) : 15 Ind App 127 (PC). 
(’32) 19 AIR 1932 P C 269 (275) : 60 Cal 554 : 59 

Ind App 419 (PC). 

(’14) 1 AIR 1914 P C 149 (150) : 41 Cal 1007 : 41 
Ind App 176 (PC). 

(’06) 3 Cal L Jour 224 (234, 235) (DB). 

(’14) 1 AIR 1914 Mad 304 (304): 39 Mad 476 (478). 
(’25) 12 AIR 1925 Sind 195 (201): 19 Sind LR 220. 

3. (’09) 11 Bom L R 75 (81). (Attitude of respon¬ 
dents correct and that of petitioner justifiable — 
Costs of both were made payable out of estate.) 


[See also (’35) 29 Sind L R 366 (374).] 

4. (’94) 21 Cal 683 (694) (SB). 

5. f (’97) 24 Cal 406 (412) (DB). 

6. (’36) 23 AIR 1936 Bom 13 (15). 

Note 19 

1. (’39) 26 AIR 1939 Bom 350 (352). (Suit by next 
friend on behalf of minor dismissed with costs — 
No express direction in decree that next friend 
should pay costs—Estate of minor, if liable for 
costs ) 

(’76) 25 Suth W R 316 (316) (DB). (Guardian 
obtaining permission to sue in forma pauperis on 
behalf of a minor—Rejection of suit supplies no 
ground for throwing costs of the suit on guardian.) 

(1814) 3 C B 59, Oxford v. Churchill. 

Trevelyan on Minors, Edo. 4, (1912), p. 282. 

(’34) 21 AIR 1934 Cal 474 (177) : 61 Cal 227. 

("See however (’41) 28 AIR 1941 Cal 272 (286) : 
ILR (1940) 2 Cal 285. (The practice is to make 
the next friend personally liable for the costs and 
not the estate, unless the Court otherwise orders 
upon a consideration of the circumstances.)! 

2. (’39) 26 AIR 1939 Bom 271 (277): I L R (1939) 
Bom 396 (DB). (Suit by next friend not for benefit 
of minor — Next friend personally liable for costs 
both of minor plaintiff and defendant.) 
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or other improper conduct, costs may be made payable by the next friend or guardian 

personally. The words by whom” in S. 35 are wide enough to cover guardians and next 

friends. In the case cited below, 6 it was held by the Bombay High Court that where a 

suit by a next friend on behalf of a minor is dismissed, the defendant is entitled to get 

his costs from the next friend irrespective of any question as to the suit being for the 

benefit of the minor, although the next friend can afterwards reimburse himself for such 

costs from the estate of the minor. As a general rule, a minor cannot be made to pay 
costs personallyS’ ■ • \ 

Where some of the defendants to a suit are minor coparceners of a Hindu joint 
family, the Court may order that such defendants should be liable for costs only to the 
extent of their interest in the joint family property and should not be personally liable. 7 

See also o. 32, R. l, Note 9 and O. 32, R. n. Note 4. 

20. Official Liquidator and Official Assignee. _ The costs of an unsuccess¬ 
ful litigation incurred by a liquidator, whether in a voluntary or compulsory winding up, 
are payable to the party entitled, out of the assets of the company, in priority to the 
costs of the liquidation. 1 The costs incurred in a bona fide application by the liquidator 
will be a first charge on the estate. 2 Bee also the case cited below. 3 ' 

A trustee in bankruptcy or the Official Assignee is personally liable for costs in 
the same way as any other party. 4 He should, as a general rule, get a guarantee 
of indemnity from the parties who set him in motion. 6 Otherwise, if the estate is 
insufficient to pay the costs in full, he would have to personally pay the deficiency. 8 The 
circumstance that he has obtained the leave of the Court would only entitle him to claim 
reimbursement out of the estate or from the creditors in whose interest he was acting, 
but will not take away the personal liability for the costs ordered. 7 In an appeal against 
an order of adjudication, the Official Assignee, if successful, is like any other party 
entitled to his costs. 8 


21. Partition suits. — A partition suit is brought generally for the benefit of 
all the parties to it and therefore as a rule it will not be right to require one of the 
parties alone to bear the costs of the litigation. 1 According to the Bombay and Calcutta 


Trevelyan on Minora, Edn. 4, (1912), p. 281. 

(’86) 10 Born 248 (253) (DB). 

(’85) 11 Cal 213 (218, 219). (When a minor legatee 
by next friend sued without a proper order under 
O. 1, R. 8.). 

f (’351 22 AIR 1935 Mad 886 (887) : 59 Mad 415. 

3. *(’84) 8 Bom 391 (393, 394). 

Trevelyan on Minors, Edn. 4, (191*2), p. 282. 

(’29) 16 AIR 1929 Mad 782 (782) (DB). (Minoc 

attaining majority but guardian continuing to re¬ 
present him — Guardian is liable for costs.) 

(•30) 17 AIR 1930 All 577 (578) : 52 All 907 (DB). 
(Compensatory costs under S. 35A are costs.) 

\ But see (’81) 3 Mad 263 (264) (DB). (Where it 
was held that coats against a guardian cannot be 
awarded except under S. 458 (O. 32, R. 11).) 

(’29) 16 AIR 1929 All 18 (25) : 50 All 773 (DB).] 

4. (*29) 1G AIIl 1929 Mad 782 (782). 

(’31) 21 AIR 1934 Cal 474 (477): 51 Cal 227. 

[See also (’35) 22 AIR 1935 Mad 886 (887) : 59 
Mad 415. J 

5. f (’35) 22 AIR 1935 Bom 112 (119): 59 Bom 35. 

6. (’35) 22 AIR 1935 Bom 112 (118): 59 Bom 35. 

7. (*3G) 102 Ind Cas 848 (849) (Nag). 


Note 20 

1. t(’28) 15 AIR 1928 Bom 252 (259) : 52 Bom 
477 (DB). 

2. (’99) 11 All 349 (360) (DB). 

3. (’34) 21 AIR 1934 Lah 746 (748) (DB). (Credi¬ 
tor's application for liquidation of company made 
not bona fide —He should be saddled with costs.) 

4. *(’29) 16 AIR 1929 Mad 105 (106) : 52 Mad 
263 (DB). 

(’32) 19 AIR 1932 All 288 (289) : 54 All 444 (DB). 
(T9) 6 AIR 1919 Cal 337 (339). 

(’31) 18 AIR 1931 Nag 143 (144). 

(1880) 6 App Cas 482 (486), Pitts v. La Fontaine, 
f (1874) 9 Ch App 479 (480). Ex parte Angerstein. 
Halsbury’s Laws of England, Vol. 2, p. 128, para¬ 
graph 218. 

5. (’83) 7 Bom 484 (486). 

6. (’83) 7 Bom 484 (486). 

7. (’29) 16 AIR 1929 Mad 105 (108, 109) : 52 Mad 
263 (DB). 

8. (’90) 14 Bom 189 (195) (DB). 

Note 21 

1. *(’93) 20 Cal 762 (769, 770) (SB). 
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High Courts, the parties to a partition suit will ordinarily have to bear their own costs 
up to the preliminary decree. 3 But the Bombay High Court has held that the institution 
fee should be borne proportionately by all the parties. 8 The Madras High Court has held 
that such costs should come out of the estate where neither party has been guilty of any 
unfair contention. 4 See also the case cited below 5 in which the objection to partition was 
based on a clause in the will (under which all the parties claimed) placing a restriction 
on partition and in which it was held by the Calcutta High Court that the defendant who 
raised the objection should not be made liable for the costs but that such costs should 
come out of the estate. According to the Patna High Court it is not correct to say that 
in partition suits parties should bear their costs up to the preliminary decree; the question 
would depend upon the nature of dispute raised in the partition suit. 6 Where, however 
one party has been successful in a matter the costs of which are severable from the 
general costs of the suit, he will be entitled to such costs under the ordinary principle 
that a successful party is entitled to his costs. 7 

Of course, the Court has always a discretion to saddle a party with the costs of 
the suit where he unreasonably contests the plaintiff’s right to claim a partition 8 or 
raises any other vexatious contentions. 9 Likewise the plaintiff will be saddled with costs 
if he brings the suit unjustifiably. 10 Where cosharers are made consenting defendants 
only to enable the plaintiff to obtain a complete decree for partition, it is the plaintiff 
that ought to pay the cosharers’ costs of appearance. 11 

Where one of the parties to a partition suit bears all the costs which are to be 
borne by all the parties, the former is entitled to get the Court’s order directing the 
others to pay their respective shares, but until such order is made execution cannot issue 
against them for such costs. 13 

As to instances of persons who may be entitled to apply for costs even though 
they are not parties to the partition suit, see the undermentioned case. 13 

22. Partnership suits-The costs in partnership suits will ordinarily bo made 

payable from the assets of the partnership except where there are no assets in which cast; 
the partners will have to bear it in proportion to their shares. 1 But when any partner 
denies tho partnership or places obstacles to the taking of accounts, he will be made to 
pay the costs.- An order for costs out of tho estate of a deceased partner will be invalid 

5. (’36) 10 Cal W N 1237 (1216). 

6 . (’42) 29 AIR 1912 l*ut 76 (77) (DR). 

7. (’93) 20 Cal 762 (769, 770). 

8 . + (’30) 17 AIR 1930 Lab 229 (230). 

(’09) 10 Cal L Jour 503 (516). 

(’36) 40 Cal W N 1237 (1246). 

(’31) 18 AIR 1931 Cal 573 (574). 

9. (’13) 21 Ind Ca9 740 (748) (Mad). 

10. +(1863) 1 Hyde 122 (122). 

11. (’70) 14 Suth W R 94 (95) (DR). 

12. (’91) 18 Cal 199 (200). 

13. (*41) 28 AIR 1941 Cal 144 (146, 147) : I L R 
(1940) 2 Cal 102. (Application for costa by (1) 
attorney of deceased plaintiff, (2)Commissioner for 
partition, (3) special referee appointed in the suit 
and (4)Commissioner’s clerk— Held, all these per¬ 
sons though strangers to the suit were entitled to 
apply for costs and expenses incurred in the course 
of the partition suit.) 

Note 22 

1. (’81) 7 Cal 428 (434) (I)R) 

2. (’81) 7 Cal 128 (434) (DR) 

(’81) GCal 811 (812). 


(’69) 12 Suth W R 160 (161). 

[See also (’93) 1893 Bom P .1 715 (725) 1 

2. (’15) 2 AIR 1915 Cal 618 (619) : 42 Cal 451 
(453,454) (DR). (Such an order may be made even 
though somo of the defendants have not appealed 
from the decree ordering costs to the plaintiff ) 

(’23) 10 AIR 1923 Rom 464 (46G) (DB . ' 

(’36) 40 Cal W N 1237 (1246) (DR) 

(’15) 2 AIR 1915 Cal 357 (362).' {Held, in the 
circumstances of the case that the plaintiff must 
pay the costs of the defendant.) 

(’10) 6 Ind Cas 109 (111) (DR) (Cal). 

+ (’09) 10 Cal L Jour 503 (516). (Defendant con¬ 
tested the right of the plaintiff to claim partition 
—Opposition of defendant unfounded —Defendant 
was ordered to pay the costs.) 

(’07) 34 Cal 878 (882) (DR). 

(’69) 3 Reng L It App 120 (121) (DR) 

(See also (’35) 22 AIR 1935 Cal 792 (799) 

(’30) 17 AIR 1930 Pat 336 (336) : 9 Pat 733 II 

3. (’23) 10 AIR 1923 Rom 464 (466). ' 

A (’20) 7 AIR 1920 Mad 149 (150) (DR). (Dissent- 
mg from 34 Cal 878 and AIR 1915 Cal 618 >. 
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where he has nofc been properly represented in the suit. 3 

23. Probate cases. — The costs of taking out probate must primarily come out 
of the residuary estate and allotment should be made for the same before distribution. 1 
Where a plaintiff seeks to establish a will under which he has been given a legacy and 
where the will has not been attacked but the plaintiff is merely put to proof of it, the 
costs should be awarded to both parties from and out of the estate. 2 As in other cases, 
this rule may bo departed from where the party is guilty of misconduct or there is other 
good cause for doing so. 8 

24. Representative suits. — The order for costs in a representative action 
should clearly specify whether it is the representative party alone or the representative 
and the parties represented by him that should bear the costs. 1 The power conferred by 
O. 22, R. 3 (2) on the Court of original jurisdiction to award costs against the estate of 
a deceased plaintiff may also be taken to be conferred on the Appellate Court. 3 In a 
representative suit involving a caste question the costs of both the plaintiff and the 
defendant may, in a proper case, be ordered to be paid out of the caste property 8 

25. Trust cases. — See Note 16. 


26. To what extent costs are to be paid. — The Court has full power to 
determine to what extent the costs in a suit or proceeding are to be paid, 1 but it cannot 
award any costs not actually incurred in the suit or proceeding. 2 Nor is a successful 
party entitled to anything more than the necessary and reasonable costs incurred in the 
litigation and costs cannot be considered to be reasonable if, by diligence, the expenditure 
thereof could have been avoided. 3 Where it is difficult to apportion costs between the 


3. ('92) 16 Bom 515 (517, 519) 

Note 23 

1. ('97) 21 Bom 75 f76) (DB). 

(’95) 19 Bom 770 (775) (DB). 

[See also (1900) 4 Cal W N 600 (602). (High 
Court can order the awarding of costs in the lower 
Court—Case of revocation of probate.)] 

2. (’41) 28 AIR 1941 Mad 502 (504) (DB). 

3. (1900) 1900 Tun Re No. 63, p. 241(275). (Cave¬ 
ator unreasonably protracting proceeding.) 

(’98) 25 Cal 553(555). (Two wills—Separate probate 
taken out—Costs of probate of both wills were 
charged on estate.) 

(’10) 7 Ind Cas 301 (313,314) (Bom). (Unfounded 
allegations and inimical attitude towards pro¬ 
pounder.) 

(’09) 13 Cal W N 557 (563, 564). (A beneficiary 
who successfully resists an attempt by another 
beneficiary to prove a false will.) 

Note 24 

1. (’17) 4 AIR 1917 Bom 141 (143) : 42 Bom 556 
(578). 

2. (’82) S Cal 440 (441) (DB). 

3. ( 35) 22 AIR 1935 Bora 268 (282). 

Note 26 

1. ('42) 29 AIR 1942 Mad 713 (714)(DB). (In view 
of fact that suit was dismissed solely on an issue 
regarding limitation and other issues wero left 
untried, defendant was not allowed his full costs 
but only fixed amount.) 

('l l) 1 AIR 1914 Lab 268 (269) : 1914 Pun Re 
No. 35 (DB). (No excessive costs to be awarded if 
plaint is rejected at an early stage.) 

(-96) 20 Bom 167 (172) (DB). 


2. ('87) 1887 AUWN 227 (228) (DB). 

(1864) 1864 Suth W R Gap Misc 11 (12). 

3. ('40) 27 AIR 1940 Lah 182(182). (Where a party 
had actually paid diet money to the witnesses on 
certain occasions when the Court could not exa¬ 
mine them there is no justification for disallowing 
costs incurred in that manner, especially when tho 
summoning of those witnesses had been neces¬ 
sitated by a false plea raised by the opposite party.) 

(’94) 18 Mad 128 (129) (DB). 

(’32) 19 AIR 1932 Mad 408 (409). (Rate of main¬ 
tenance modified—Costs to be proportionate on the 
amount awarded.) 

(’25) 12 AIR 1925 P C 169 (170) : 47 All 459 (PC). 
(Respondent lodging a case but absent at hearing 
— Appeal dismissed — Costs up to lodging should 
be allowed.) 

(•29) 16 AIR 1929 All 873 (874, 875) (DB). (Diet 
money of witnesses of plaintiff, though not exa¬ 
mined if defendant ha3 not disclosed his defence is 
correctly charged.) 

(’29) 16 AIR 1929 All 214 (218) : 51 All 509 (DB). 
(Plaintiff finding difficulty in valuing his claim — 
Claim allowed less — Plaiotiff was allowed full 
costs.) 

(’68) 3 Agra (Rev) 5 (5) (DB). (Only legal stamp 
duty and not stamp duty levied uuder mistake will 
be allowed.) 

f (’30) 17 AIR 1930 Bom 24 (27) : 54 Bom 62. 
(Travelling charges of witness are proper, though 
he is a defendant in the suit and his evidence is 
Decessary.) 

(’25) 12 AIR 1925 Bom 432 (132) (DB). (When a 
suit is dismissed against several defendants costa 
should be taxed on the basis of suit valuation.) 
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parties in view of the peculiar nature of the disputes between the parties, each party may 
be allowed to bear his own costs. 4 Where a suit contains several distinct items against 
separate defendants, the amount of costs allowed to each depends upon the claims against 
them. 6 Where a suit against the Government is dismissed, costs should be taxed in the 
usual way without reference to any private arrangement between Government and its 
legal advisers with regard to their remuneration. 6 

Where a person is allowed to continue an appeal on an application under o. 22 , 
R. 10 , and the appeal is dismissed with costs, he is liable for the full costs of the 
respondents and not merely for the costs incurred after the date of his application 
under o. 22, R. 10. 7 

In a suit for damages or for maintenance, where the plaintiff cannot be expected 
to be meticulously accurate in making his claims, he should be given his full costs 
provided the claim is genuine and true and the amount claimed is not unreasonable or 
out of proportion to the amount that is found to be due. 8 

For the mode of taxing costs in various cases, see the taxing rules of the various 
High Courts and also the undermentioned cases. 1 ' 


<’ 21 > 8 AIR 1921 Bom 71 (72) : 45 Bom 1177 (SB). 
(Such costs as are necessary to enable him to place 
his case properly before the Courts.) 

( 23) 10 AIR 1923 Cal 315 (315). (Travelling charges 
of witnesses are proper.) 

5 Suth W R 63 (66) : 10 Moo Ind App 476 
(PC). (Privy Council disallowed coats of unneces¬ 
sary matter in record.) 

(36) 23 AIR 1936 Lah 681 (G81). (In awarding 
costs, the Court should not include the costs of 
witnesses who were summoned but were not pro¬ 
duced at_ all.) r 

f ( 28) 15 AIll 1928 Lab 800 (801). (Coats incurred 
in procuring attendance of witnesses can be in¬ 
cluded.) 

(TO) 1910 Pun L R No. 76, p. 230. (Full costs in- 

& ett, “S ft J UBt cla im decreed.) 

( 69) 1869 Pun Re No. 41 . 

('28) 15 AIR 1928 Mad 216 (223) (DB). 

<;“>« AIR 1921 Mad 544 (545) : 43 Mad 898 (DB) 
(Actual amount paid to legal adviser in suits to 
enforce contracts of indemnity.) 

( 470 U7 A rYmm 20 n Mad 615 J 618) : 38 Mad L Jour 
170 (476) (DB). (In a suit for damages for breach 

of coyemmt for title, plaintiff can claim costs of 

/ ,,'Vv ga i , .° n ,i n , wh i ch he was damnified.) 

1 Vr 34 (Costs incurred in com- 

taken 8 ) plalnt,fI s vendees to discharge debts under- 

(’24) 11 AIR 1924 Oudh 218 (222) (DB) 

( ’ 14) 1 A , IR 1914 , ° a t dl ] 118 U22) (DB). (Thecourt- 
fee paid on part of the claim subsequently with¬ 
drawn cannot be allowed as costs.) 

4. (*11) 21 Mad L Jour 730 (742) (DB). 
t (’29) 16 AIR 1929 Mad 493 (495) (DB). (Claim 
for moral damages — One hundredth of claim 

allowed—Conduct of defendants not satisfactory-_ 

Each party was ordered to bear his own costs ) 
[See also (’42) 29 AIR 1942 PC 61 (64): ILR (1942) 
Kar PC 157 (PC).(After holding that both theap- 
peal as well as the cross appeal should be dismiss¬ 
ed, their Lordships held that the costs occasioned 
by the cross appeal must be considerably leas than 
those occasioned by the appeul. In order, there¬ 


fore, to avoid a double and a somewhat difficult 
taxation of costa with a set-off, justice will best be 
done by ordering the plaintiff-appellant to pay 
one half of the defendant’s costs of the two 
appeals.)) 

5. (’70) 13 Suth W R 320 (321) (DB). 

+ (*67) 7 Suth W R 300 (301) (DB). (Decree for 
possession jointly and equally against three par¬ 
ties—Each is liable for costs proportionate to his 
interest.) 

6. (’94) 17 Mad 16*2 (165) (DB). 

f (T6) 3 AIR 1916 Bom 258 (260) : 40 Bom 588 
(597, 598). 

(’92) 15 Mad 405 (411). 

•*(1865) 34 Beav 584 (585), Raymond v. Lakeman. 
[See also (’66) 6 Suth W R Miac 35 (35).) 

7. (’33) 20 AIR 1933 Mad 411 (413) : 56 Mad 469 

Also see O. 22 R. 10 N. 19. 

8. (’40) 27 AIR 1940 Mad 547 (553) (DB). (Suit 
for maintenance by widow.) 

(’40) 27 AIR 1940 Mad 879 (880) : I L R (1941) 
Mad 255 (DB). (Suit for damages for defamation ) 

9. ('43) 30 AIR 1943 Pat*218(227):22 Pat 114 (DB). 

(Suit for accounts—Plaintiff’s valuation not arbi¬ 
trary but based on report of auditors — Costs can 
be awarded by calculating on thut basis.) 

(’42) 29 AIR 1942 Bom 90 (91) : ILR (1941) Bom 
606 (DB . (The Court normally does not interfere 
with the discretion of the Taxing Master as to 
quantum of costs allowed unless ho has mis¬ 
directed himself — If tho costs are fixed merely 
upon the consideration of the length of time occu¬ 
pied by the hearing the Taxing Master can be said 
to have misdirected himself.) 

(’42) 29 AIR 1942 Mad 551 (552) (DB). (Major por¬ 
tion of claim admitted —Costs on uncontested scale 
should be granted on such claim and on contested 
scale on portion contested.) 

<' 12) ?? 80 U M 9 - 4 ? °? dU 392 < 391 >* valued at 

It,. 1280-1 laint returned for presentation to pro¬ 
per Court on ground that valuation was not proper 
and ought to have been Ils. 2396 — Defendants 
held entitled to costs on Rs. 1280 only.) 
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(’41) 29 AIR 1941 Bom 192 (192) (DB). (Costa of 
the attorney are taxed on the scale allowed by 
Appendix E to Bombay High Court Rules, by 
analogy to that Appendix.) 

(’41) 28 AIR 1941 Pat416 (416) (DB). (Respondent 
who had wrongly asked for and was granted relief 
to which he was not entitled not contesting appeal 
— Held, full hearing fee of appeal should not be 
granted to appellant.) 

(’40) 27 AIR 1940 Cal 390 (390,391): ILR (1940) 
2 Cal 97. (It is the practice of the Calcutta High 
Court to allow only costs on the Small Cause Court 
scale where the plaintiff might have sought bis 
remedy in the Small Cause Court but has chosen 
to bring his suit in the High Court. In this case, 
it was held that the suits were rightly filed in the 
High Court and further that costs on High Court 
scale were actually less than the costs on the Small 
Cause Court's scale.) 

(’39) 26 AIR 1939 Bom 266 (270) (DB). (Each suc¬ 
cessful defendant is entitled to costs ou basis of 
suit valuation and not on basis of what each defen¬ 
dant’s interest might be in suit itself : AIR 1925 
Bom 432 followed.) 

(’35) 22 AIR 1935 Mad 791 (792) (DB). (Practiceof 
the Madras High Court is that the bill of costs 
should be filed in time i. c. within 3 months of the 
date of the appellate decree — Delay of 6ix years 
due to gross negligence of party held should not 
be excused.) 

(’30) 17 AIR 1930 All 437 (437.438)(DB). (Remand 
for re-trial — Only one set of costs on account of 
both hearings in trial Court.) 

*(’G8) 9 Suth W R 288 (289) (DB). (Usual scale 
allowable to defendant depends on what plaintiff 
claims against him.) 

(’97) 21 Bom 42 (45) (DB). (Pleaders’ fees will 
depend on percentage on the maintenance awarded 
to widows in a partition suit.) 

(’36) 23 AIR 1936 All 052 (653). (Pleader’s fees — 
Application for inclusion in decree of certain amount 
as pleader’s fees — Judge has to be satisfied that 
payment has been made before amount is included 
in decree.) 

( 36) ‘23 AIR 1930 All 489 (492) (DB). (Receiver as 
legal practitioner conducting his cwn case—Legal 
fees cannot, be taxed as costs.) 

(’10) 5 Ind Cas 121 (121) (DB) (All). (In a suit 
which is withdrawn and not contested at all, the 
Court is right in awarding only half tho pleader's 
fee as costs to the defendant.) 

(’80) 1 All 709 (710) (DB). (Pre-emption suit.) 

( 38) 25 AIR 1936 Bom 10 (14,15)(DB). (Proceed¬ 
ings in moffassil Courts—Taxation of costs—Duty 
of Taxing Officer in coses of doubt—Bombay High 
Court Rules (O. S.), Rule 767.) 

(’36) 23 AIR 1936 Bom 272 (273) : GO Bom 696 
(DB). (Bombay Pleaders Act, S. 20 (c) — I’arties 
engaging two pleaders before appeal is actually 
heard, but not before date fixed in notice under 
O. 41 R. 12. C. 1‘. Code — l’nrties arc entitled to 
fees of two pleaders.) 

(’35) 22 AIR 1935 Bom 439 (446) (DB). (Pleader’s 
fees — Suit for administration and distribution of 
fund alleged to be trust — Plaintiff not asking and 
valuing his own share but praying for administra¬ 


tion and distribution of the whole — He must pay 
pleaders’ fees on whole amount to be fixed at mar¬ 
ket value of securities in which the fund is invested 
at the date of the suit.) 

(’35) 22 AIR 1935 Bom 119 (120) (DB). (A person 
cannot appear in two different capacities by sepa¬ 
rate solicitors or separate counsel and claim costs 
in two capacities from the unsuccessful party.) 
('25) 12 AIR 1925 Bom 355 (356), 

('09) 33 Bom 667 (6G8). (Attorney and client.) 

(’09) 33 Bom 256 (257, 258) (DB). (Appeal in pro¬ 
bate matter—Pleader’s fee is Rs. 30.) 

(’08) 32 Bom 428 (432) (DB). (Attorney's costs for 
business not transacted in Court—Rule 544 of the 
High Court Rules does not empower the Court to 
order coBts to be paid.) 

(’08) 32 Bom 262 (271). (Long cause—Two counsel 
— Costs.) 

(’31) 18 AIR 1931 Cal 523 (523, 524) : 58 Cal 505. 
(It is an objeotionable practice to assess junior 
counsel’s fees according to their market value — 
There must be a recognized scale and the scale 
followed in England, viz., two thirds of the senior 
counsel’s fees may be followed in India.) 

(’24)11 AIR 1924 Cal 874 (875) (DB). (Calcutta 
High Court Rules, App. Side Rules, R.25, Ch. IX.) 
(’21) 8 AIR 1921 Cal 185 (192) : 48 Cal 427 (DB). 
(Award of costs as in an important cause—Reasons 
should be given.) 

(’09) 36 Cal 493 (501) (DB). (Refreshers—Calcutta 
High Court Rules.) 

(’07) G Cal L Jour 453 (45G). 

(’02) 29 Cal 595 (G02). (Au attorney is not entitled 
to any reward for services rendered to hi3 client 
beyond his just and fair professional remunera¬ 
tion.) 

(’0*2) 29 Cal G3 (67, 68). (Where a client discharges 
his attorney, the latter i9 entitled to his costs, but 
where attorney discharges himself, he has no such 
right.) 

(’99) 26 Cal 769 (771). (Attorney — Taxation of 
costs.) 

(’99) 26 Cal 465 (508) (SB). (Suit for damages 
against Railway Com pany—Costs should be allowed 
as between attorney and client.) 

(’97) 24 Cal 891 (894). (Costs of two counsel allowed.) 
(’95) 22 Cal 952a (953n). (Refreshers — Calcutta 
High Court Rules.) 

(’95) 22 Cal 943 (950, 952). (Attorney’s costs for 
business not transacted in Court—Rule 544 of the 
High Court Rules does not empower the Court to 
order costs to be paid.) 

(’86) 12 Cal 551 (553). (Attorney and client — 
Refreshers — Calcutta High Court Rules.) 

(’71) 7 Bong L 11 App 50 (51). (Attorney and client.) 
(’70) 14 Suth W R 255 (257) (DB). 

(’70) 14 Suth WR 143 (144) (DB). (Case remanded 
on payment of all costs—Costs will include stamp 
on plaint and pleader’s fee for second trial.) 

(’69) 2 Bong LR249 (251) (DB). (Application to file 
an award—Costs should bo as in a regular suit.) 
(’67) 8 Suth W R 55 (55). (Pleader’s fee.) 

(’66) 5 Suth W R 91 (95) : 10 Moo Ind App 563 
(PC). (Plaintiff recovering a less amount than 
what lie claimed is entitled only to proportionate 
costs.) 
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27. Separate costs, when may be allowed. — Separate coats should not be 
allowed to defendants if their defence is a common one. 1 The filing of separate written 
statements, if unnecessary, will not affect the rule. 2 Where the defences raised are, 
however, different, separate costs can be awarded, 2 but not where separate appearances 
of defendants are found unreasonable. 4 

The expression “suit dismissed with costs” in a decree means that the plaintiff is 
to pay the costs of the defendants; and if there are more defendants than one, w r ho 
appear separately, all the defendants are entitled to their costs separately under such 
an order. 5 


(1900) 1900 Pun Re No. 9, p. 31 (33). (Defendant’s 
second appeal rejected summarily — Costs of the 
plaintiff to be calculated as per the decree of the 
Court of first appeal.) 

(’35) 22 AIR 1935 Mad 904 (907) (DB). (Where 
vakalatnama filed for a party after judgment is 
accepted, the decree will be drafted on the footing 
that the party was represented at the time of the 
argument.) 

(’35) 22 AIR 1935 Mad 874 (875). (Suit decided on 
preliminary point—Suit not heard on merits—Ad 
valorem pleader’s fees not to be awarded.) 

(’30) 17 AIR 1930 Mad 479 (483). (Maintenance 
8U it — Plaintiff was granted a little less than the 
amount claimed—Defendant may not be awarded 
costs on part disallowed.) 

(’25) 12 AIR 1925 Mad 1235 (1236). (Mad. Civ. 

Rules of Practice, R. 278 (b).) 

(*92)15 Mad 405 (410). (Company employing stand¬ 
ing Bolioitors at fixed salary—Costs must be paid 
at that rate.) 

(’25) 12 AIR 1925 Oudh 432 (433) : 28 Oudh Cas 
217. (Pleader’s fee allowed only on amount decreed.) 
3 ?L 23 {^ 4R 1936 Pesh 196 (197). (A person, who 
although otherwise qualified, is not enrolled as a 
lawyer, cannot be treated as a lawyer for purpose 
of awarding costs,and the person whom l>e repre¬ 
sents as an agent in a suit cannot bo given pleader’s 
fee according to the rules.) 

(’25) 12 AIR 1925 Sind 275 (280). (Where suit is 
overvalued, costs will be taxed only on the proper 
valuation.) 

(’74) 22 Suth W R 338 (339) (DB). (Vakils fees in 
appeal in suit to set aside adoption ) 

_ . Note 27 

1. ( 42) 29 AIR 1942 Oudh 392 (394). (Different 
defences raised by defendants — But suit was dis- 

/ »5?ioo° a Rround wl >ich was common to all.) 

ii mm V. ? 2 , Cal 257 (26 .°) : ILR U941) 2 Cal 
556 (DB). (Defendants filing joint memo of appeal 

Appeal allowed—Court cannot award separate 
sets of pleaders* fee for appeal.) 

+ (’32) 19 AIR 1932 PC 13 (21):59 Ind App 1 (PC). 
(’87) 9 All 205 (210) (DB). 

(’72) 17 Suth W R 188 (188) (SB). 

(’69) 11 Suth W It 270 (271) (DB). 

C66) 6 Suth W R 108 (109) (DB). 

+ (1865) 2 Suth W It 60(61) (DB). (Members of the 
same family living in the same place, when sued 
together on a common cause of action ) 

(’1864) 1 suth W It 139 (139). 

(’25) 12 AIR 1925 Miul 1235 (1236). 

+ (’33) 20 AIR 1933 Oudh 242 (246) (DB). 

Marsh 95 : 1 Hay 1G2. 


(’39) 26 AIR 1939 Rang 108 (111): 1938 Rang L R 
252. (Defendants impleaded in administration6uit 
relating to trust as trustees and haviog identical 
interest are entitled to one set of costs only.) 

(’34) 21 AIR 1934 Rang 259 (260) (DB). 

[But see (’32) 19 AIR 1932 All 337 (340) : 54 All 
490 (DB).] 

2. (1859) S D N W P 349. 

[See however (’43) 30 AIR 1943 Sind 23 (24) : 
ILR (1942) Kar 153. (Attachment by two judg¬ 
ment-creditors—Two separate applications under 
O. 21, R. 58 — Each judgment-creditor forced to 
appear separately and no association of any kind 
between them — objection dismissed — Held, 
though questions were common, two sets of costs 
should be allowed.)] 

3. (’421 29 AIR 1942 Bom 81 (82) : I L R (1942) 
Bomil63. 

(’42) 29 AIR 1942 Bom 284 (288, 289): ILR (1942) 
Bom 782 (DB). (Defendant having independent 
case engaging eeparate pleader is entitled to sepa¬ 
rate costs.) 

(’41) 28 AIR 1941 Bom 307(309). (Party can adopt 
any attitude — He need not engage same counsel 
as that of co-defendant or co-plaintiff and he is 
entitled to costs.) 

(’41) 28 AIR 1941 Oudh 251 (252) : 1G Luck 697 
(DB). (Respondent engaging counsel who was pre¬ 
sent at hearing of appeal—Costs awarded against 
him though he said he did not oppose appeal.) 

(’16) 3 AIR 1916 Mad 575 (577, 57 k). 

(’33) 20 AIR 1933 All 466 (468). 

(’87) 9 All 655 (659) (DB). 


(1900) 27 Cal 860 (891). (When separate salvage 
actions are consolidated separate costs are payable.) 
+ (’69) 11 Suth W It 19 (19): 2 Beng L R A C 168. 
(’69) 11 Suth W It 36 (38) (DB). (The defences of a 
zamindur and patnidar are separate and they are 
entitled to separate costs.) 

(’66) 6 Suth W R 324 (324). (When several defen¬ 
dants are charged with an act of joint misappro¬ 
priation each can, if successful, claim separate 
pleader's fee.) 

(’29) 16 AIR 1929 Oudh 536 (538) (DB). 

(1859) S D N W 1‘ 1. 

4. (’41) 28 AIR 1941 Bom 16 (16) : ILR (1940) 
Born 837 (DB). (Expression “suit dismissed with 
costs” means all defendants appearing separately 
are entitled to their costs separately.) 

5 iim 782 9 (hli) 1912 Bom 284 (288) : ILR (1942) 

< ?; 2 > 81{82): ILR < 1042 ) Bom 163. 

837 ^Dlt) 9 U ° m 16(I?) : ILR (1010) Rom 
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Where there are several 'plaintiffs , they cannot be allowed separate costs even 
if they are represented by separate pleaders. 6 

28. Separate suit for costs. — Where a Court has jurisdiction to pass an 
order as to costs and makes no order as to costs, 1 or awards a particular amount, 2 a 
subsequent suit to recover the costs incurred but not awarded will be barred on the 
principle of res judicata. There is a conflict of opinion as to whether, when the Court in 
the prior proceeding had no jurisdiction to order costs, a subsequent suit will lie for its 
recovery. In Mahram Das v. Ajudhia 3 Mahmood, J., expressed the opinion that an 
independent suit will lie. In Ram Das v. Mahammad Faqir , 4 a later case, Mears, C. J., 
held that no such suit will lie, as it is not one for malicious prosecution, and as, treating it as 
a suit for damages, the damages are in law too remote to furnish any cause of action. 

Where costs are awarded by an executable decree or order, no suit will lie to 
recover the costs so awarded as the same will be barred by the provisions of S. 47.* 
But where costs are awarded by a decree or order which is not executable an independent 
suit upon the judgment to recover the amount will lie. 0 

The rules set forth above apply, however, only to the recovery of costs as between 
party and party. They do not interfere with the right of enforcing by suit a contract 
between a pleader and his client as to the fees payable, 7 or the right of a commissioner 
appointed by Court at the request of the plaintiff, to sue the plaintiff for his fees, 8 or the 
recovery by suit of sums advanced by the i)laintiff to the guardian ad litem of a minor 
to conduct his defence. 9 

A suit for costs against a third person on the ground that he was the mover of, 
and had an interest in the suit, does not, however, lie in the absence of malice and want 
of probable cause. 10 

28a. Court having no jurisdiction to try suit — Costs. — The fact that 
the Court has no jurisdiction to try the suit is no bar to the exercise of the power under 
this section. Thus, the Court returning a plaint for presentation to the proper Court can 
direct the plaintiff to pay the costs of the other side. 1 

(*70) 6 Mad H C R 192 (193, 191) (FB). 

[See also (’06) 28 All 475 (476).] 

4. (’22) 9 AIR 1922 All 143 (144). 

[See also (’90) 14 Bom 100 (101). (Costs incurred 

in defending criminal proceedings.) 

(’02) 15CPLR 129 (130) (Do).) 

5. (’32) 19AIR1932Lah'257(257,258): 13 Lah 551. 
f (’25) 12 AIR 1925 Mad 279 (280) : 48 Mad 482. 
(’02) 24 All 288 (291). 

6. (‘25)12AIR1925 Mad 279(280, 281):48 Mad 482. 
(’06) 33 Cal 560 (564). (Suit on order for cost3 

awarded by Insolvency Court is maintainable.) 

7. (’94) 21 Cal 85 (91, 92). 

8. (’82) 4 Mad 399 (401) (DB). 

Also see O. 26, R. 15, N. 1. 

9. (’99) 22 Mad 314 (316) (DB). 

10. (’42) 29 AIR 1942 All 233 (234, 237) : I L R 
(1942) All 832 (FB). (Question of costs of particu- 
larsuit is a matter incidental to tbatsuit—Separate 
suit for co9t9 not maintainable.) 

(’78) 2 Cal 233 (260) : 4 Ind App 23 (PC). 

Note 28a 

1. (’42) 29 AIR 1942 Mad 35 (35). (But it baa no 
power to direct that the payment of costa should 
be condition precedent to the filing of the suit in 
the proper Court.) 


(■39) 26 AIR 1939 Bom 338 (338): ILR (1939) Bom 
478 (DB). (AIR 1924 Bom 317 distinguished on 
ground that it was decided before the issue of High 
Court Civil Circular of 1925.) 

6 . (’39) 26 AIR 1939 Rang 108 (111) : 1938 Rang 
D It 252. 

[See (’71) 8 Bom H C R A C 241 (244).) 

Note 28 

1. (’78) 2 Bom 360 (362) (DB). 

(’08) 1908 All W N 18 (19). (Execution of decree— 
Objection to attachment successful, but costs not 
allowed—Costs of objection not recoverable in 
separate suit.) 

(’87) 9 All 474 (476). 

(’07) 11 Cal W N cclxiii. 

(1864) 1864 Suth W R Gap 247 (247) (DB). (Costa 
of receiver appointed in execution.) 

(’67) 3 Mad H C It 341 (342). 

2. (1807) 1 Camp 151 (152), Hathaway v. Barrow. 
(1827) 4 Bing 160 (162), Jenkins v. Biddulph. 

t (’86) 8 All 452 (461) (DB). 

('76) 1 Bom 467 (468) (DB). 

(’32) 19 AIR 1932 Bah 257 (258): 13 Lah 551 (DB). 
(1844) 13 M & W 47 (51), Doe v. Fillitcr. 

(1836) 2 Bing N C 531 (537), Grace v. Morgan. 

3. (’86) 8 All 452 (161). 
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29. Appeal and second appeal against order as to costs _The question 

of appealability of a direction as to costs may be discussed under three heads_ 

<l) where the direction is contained in a non-appealable order, 

( 2 ) where the direction is contained in an appealable order, and 

(3) where the direction is contained in a decree. 

(1) Where the direction is contained in a non-appealable order. _The order 

itself not being appealable, the direction as to costs contained therein will not also be 

appealable. 1 Thus, no appeal will lie from a direction as to costs made in an order 
granting an adjournment of a case. 3 

(2) Where the direction is contained in an appealable order _The direction as 

to costs in this case will be appealable on the grounds mentioned below under the third 
heading. But no second appeal will lie inasmuch as the appealable order in which the 
direction is contained is itself not open to second appeal.* 

(3) Where the direction is contained in a decree.— It has been seen that the 

award of costs is entirely within the judicial discretion of the Court. An appeal from a 
direction as to costs will, therefore, lie only_ 

(a) where the Court has not exercised any real discretion in makin" the 
direction, 6 or 13 


(b) where the exercise of discretion is not judicial, that is, based on sound and 
well established legal principles; in other words, where the direction as to 
costs involves a matter of principle , 6 or 


Note 29 

1. (’iB) 5 AIR 1918 Upp Bur 14 (14) : 3 Upp Bur 
Rul G1 (62). (Order as to costs in an order under 
S. 24, C. P. Code.) 

+ (’32) 19 AIR 1932 Mad 714 (715). 

{ 8) 21 Mad 421 (422). (Direction for costs in Older 
permittmg plaintiff to withdraw suit under the 
Religious Endowments Act.) 

[But see (’73) 20 Suth W R 123 (125) ] 

2. (’82) 8 Cal 91 (94) (DB). 

<’15) 2 AIR 1915 Mad 1222 (1223) 

[See (’0G) 2 Nag L R 49 (49). (The same will be 
the case with a direction for costs in a non-appeal- 
able decree such as compromise decree.)! 

3. ( 22) 9 AIR 1922 All 90 (90) ; 44 All 209 (DR1 

(’92) 16 Bom 241 (242) (DB) ' 

(’84) 8 Bom 368 (370) (DB) 

(’86) 12 Cal 271 (272) (DB). 

(’82) 8 Cal 91 (94, 95) (DB) 

C07) 31 Mad 328 (329). (Appeal as to costs in an 
award under Land Acquisition Act.) 

4 . Sec Section 104. 

S * S,’ 4 ?) ? R , 1 ?, 40 Mftd 620 (621). (Discretion 

exercised by trial Court should not be interfered 
with in absence of sufficient grounds.) 

(’39) 26 AIR 1939 Bom 271 (277) : I L H (1939) 
Bom 396 (DB). (Order of lower Court savouring o 
vindictiveness.) B 

f U903) 2 KB 756 (765), Civil Service, etc. v. G.S. 
Navigation Co. 

<’ 71 ) « H C R A C 100 (102) (DB). (Where 

fie ) l3Creti ° n * 3 exercised with care > noappeal will 

}'.?& Cal 1085 (1086) (DB). (Do.) 

< 18) o AIR 1918 Cal 180 (182) (DB). 


(’14) 1 AIR 1914 Oudh 231 (232). 

6. (’43) 30 AIR 1943 Mad 122 (127) (DB). (Reasons 
given for departing from usual rule not legally 
correct—Interference in appeal.) • 

(’42) 29 AIR 1942 Cal 257 (260) : I L R (1941) 2 
Cal 556 (DB). (No reasons given for depriving 
successful party of his coats.) 

C-12) 29 AIR 1942 Pesh 39 (40) (DB). (Discretion 
rightly exercised —No interference.) 

( 40) 27 AIR 1940 Mad 519 (520). (Before a deci- 
eion in regard to costs is reversed, it must be shown 
that the order has been made contrary to a proper 
exercise of discretion and general principles of law ) 

( 40) 27 AIR 1940 Mad 589 (589). (The appellate 
Court cannot consider matter of costs as if it had 
been trying the suit itself—It has only to see whe¬ 
ther the trial Court has exercised discretion pro- 
perly.) * 

( / 4 a 0) 27 .. AU ^ 1940 0l,(lh 310 l 312 ) : ir > Luck 526. 
(Appellate Court exercising sound discretion_An 

peal from appellnte decree as to costs only il 
incompetent.) J 

(’39) 26 Allt 1939 Pat 517 (518) (DB). (No error 

- ^principle — No interference by appellate 

(’39) 26 AIR 1939 .Mad 654 (655). 

( '(4°io. 4 A 89MPbT ra ‘ * 22 <G25): 3 P “ 

<’33j 20 AIR 1933 All 299 (301) (DB) 

(’31) 18 AIR 1931 All 126 (128) DB ' 

(’24) 11 AIR 1924 All 794 (795 
+ (’19) 6 AIR 1919 All 453 (455) • 40 All lisat** 

(DBK (Bensons couid be LJ in *a° £$2 
(’05) 1905 All W N 75 (76) (DB). 
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(c) where the direction as to costs is based on a misapprehension of fact or 
law? 

No appeal will lie in respect of an order as to costs in other cases. 8 


t (’91) 13 All 290 (294, 295). 

*(’29) 16 A I R 1929 Bom 63 (65) : 53 Bom 178 
(DB). 

(’23) 10 AIR 1923 Bom 37 (39) (DB). (Where 
reasons are given and principle adopted is not 
wrong, no interference.) 

(’25) 12 AIR 1925 Bom 432 (432) (DB). (Taxation 
of costs—Mode of—No appeal lies.) 

(’ll) 13 Bom L It 1061 (1095) (DB). 

(’10) 12 Bom L R 621 (631) (DB). (A defendant 
cannot be asked to bear the costs of an unsuccess¬ 
ful co-defendant or of a co-defendant who does not 
contest.) 

(’09) 11 Bom L R 1187 (1192). (If reasons are not 
recorded for varying the general rule.) 

£<(1900) 2 Bom L R 254 (255) (DB). 

(’93) 22 Bom 164 (167, 168) (DB). 

(’84) 8 Bom 368 (370) (DB). 

(’21) 8 AIR 1921 Cal 156 (156) (DB). 

(’20) 7 AIR 1920 Cal 1009 (1013). 

(’20) 7 AIR 1920 Cal 423 (424) : 47 Cal 67 (70). 
f (’18) 5 AIR 1918 Cal 526 (527) (DB). 

(’18) 5 AIR 1918 Cal 307 (311) (DB). (A party suc¬ 
ceeding on a particular issue must always get his 
costs on that issue.) 

(’16) 3 AIR 1916 Cal 126 (135) (SB). 

(’07) 34 Cal 878 (880) (DB). 

(’05) 9 Cal W N 584 (590). 

+ (’03) 7 Cal W N 647 (649). 

(’01) 28 Cal 567 (570) (DB). 

(’86) 12 Cal 179 (181) (DB). 

(’85) 11 Cal 359 (361). 

(’76) 1 Cal 385 (388) (DB). (Discretion duly exercised 
—No appeal.) 

(*67) 7 Suth W R 208 (208). 

*(’66) 6 Suth W It 187 (188, 189) (FB). 

(1864) 1864 Suth W R 146 (147). (Court musf be 
satisfied that there has been a miscarriageof justice.) 
(’33) 20 AIR 1933 Lah 585 (587) (DB). (Discretion 
exercised — Reasons given — No interference in 
appeal.) 

(’22) 9 AIR 1922 Lah 229 (230). (No interference 
where reasons for varying the rule were sound.) 

(’15) 2 Allt 1915 Lah 166 (166) : 1915 Pun L R 
No. 65, p. 185. (If there are no sullicient reasons 
to vn>y the rule.) 

(’12) 1912 Pun L R No. 118, p. 354 (355). 

(’66) 1866 Pun Re No. 4, p. 4 (7). 

(’69) 1869 Pun Re No. 31. 

(’37) 24 AIR 1937 Mad 810 (810) (DB). 

(’35) 22 Allt 1935 Mad 874 (875). (Question of prin¬ 
ciple involved—Ad valorem pleaders’ fees allowed 
though suit not tried on merits.) 

(’33) 20 AIR 1933 Mad 224 (224). 

(’16) 3 AIR 1916 Mad 575 1577). 
t (*14) 1 AIR 1914 Mad 418 (420) (DB). 

(’12) 15 Ind Cas 202 (202) (Mad). (Where reasons 
given to vary the rule are unsatisfactory.) 

(1862) 1 Mad H C R 74 (74). 

(■33) 20 AIR 1933 Nag 49 (49) : 27 Nag L R 307. 
(’26) 95 Ind Cas 446 (447) (Nag). (Discretion exer¬ 
cised properly—No appeal.) 


(’18) 5 AIR 1918 Nag 185 (185). (Mortgage suit— 
Costs may be ordered against mortgagor personally 
where the mortgage bond provides for it.) 

+ (’15) 2 AIR 1915 Nag 65 (66) : 11 Nag L B 189 
(191). (If there are no sufficient reasons to vary 
the rule.) 

(’34) 21 AIR 1934 Oudh 259 (260). (Exerciseof dis¬ 
cretion by trial Court in judicial manner should 
not be interfered with by Appellate Court. If it so 
interferes High Court can interfere in second 
appeal.) 

(’33) 20 A I R 1933 Oudh 455 (457) : 9 Luck 22 
(DB). 

(’26) 13 AIR 1926 Oudh 35 (35). 

(’25) 12 AIR 1925 Oudh 699 (699, 700) (DB). 

(’24) 11 AIR 1924 Oudh 110 (110). 

+ (’05) 8 Oudh Cas 251 (252, 253) (DB). 

(’36) 23 AIR 1936 Pat 151 (151). (On a question of 
costs only an appeal will lie where a question of 
principle is involved or where a wrong principle 
has been followed.) 

(’34) 21 AIR 1934 Pat 397 (398). 

(’19) 6 AIR 1919 Pat 257 (258). 

(’21) 8 AIR 1921 Upp Bur 20 (21) : 4 Upp Bur 
Rul 8. 

(’13) 6 Sind LR226(227): 19 IndCas611 (611)(DB). 
(1907) 24T LR25;(26), Edmund v. Martell.(If order 
is based on grounds not open.) 

[But see (1865) 2 Suth W R 33 (34) (DB). (Dis¬ 
cretion duly exercised—No appeal.)] 

Also see Ss. 100 & 101, Note 16. 

7. (’39) 26 AIR 1939 Mad 654 (655). 

*(’92) 16 Bom 676 (682) (DB). 

(’17) 4 AIR 1917 Bom 18 (19) : 42 Bom 327 (332). 
(To disallow costs to plaintiff who has succeeded 
and when there is no misconduct.) 

(’20) 7 AIR 1920 Cal 1009 (1013). 
t(’30) 17 AIR 1930 Lah 234 (234). 

(’35) 22 AIR 1935 Mad 342 (344) (DB). 

(’34) 21 AIR 1934 Mad 73 (74). (Where it overlooks 
plain provision of law it can be interfered with.) 
(’37) 24 AIR 1937 Oudh 282 (283) : 13 Luck 171 
(DB). (Discretion exercised based on an erroneous 
view of the law.) 

(’25) 12 AIR 1925 Oudh 699 (699. 700) (DB). 

NOTK—A direction based on a misapprehension is 
really not an exercise of discretion at all. It is 
really not necessary in such a case that the Court 
should have also acted contrary to principles. The 
interpretation of 16 Bom 676 and 22 Bom 164 as 
being in conflict with the Calcutta decision in AIR 
1920 Cal 423 does not appear to be correct. 

(1885) 28 Ch D 549 (551), In re Gilbert. 

(1879) 4 Q B D 611 (613), Harris v. Potherick. 

8 . (’37)24 AIR 1937 Mad 40 (44) : I L R (1937) 
Mud 479 (DB). (Question is not what appellate Court 
considers right but whether there are grounds justi¬ 
fying interference with lower Court’s discretion.) 

(’36) 23 AIR 1936 Pat 68 (70) (DB). 

(’36) 23 AIR 1936 Pat 513 (520) : 15 Pat 510 
(DB). 
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As a general rule, ifc will be assumed that the Court has exercised its discretion 
properly. 0 

Where an appeal is preferred both against the substantive portion of the decree 
and the direction as to costs, but the appeal against the substantive portion is subsequently 
abandoned, the appeal against direction for costs can nevertheless be heard. 10 

Where costs have been awarded jointly against A and B, and A acquiesces in 

the order, B cannot in an appeal question the validity of the order as to costs passed 
against A. 11 

A second appeal will lie in respect of a direction as to costs where a second appeal 
will lie from the decree itself, that is, where it is contrary to law or opposed to well 
established principles. 12 See also S. loo. But the Court in second appeal will not examine 
the reasons or review the discretion exercised. 13 


[See (’37) 24 AIR 1937 Sind 159 (160). (Trial 
Court not awarding costs, as plaintiff unable to 
establish bis case — Appellate Court though not 
interfering with decision on other points awarding 
costs—Order of appellate Court, held, could not 
stand as it had no jurisdiction to interfere with 
the discretion exercised by the trial Court.) 

9. (’14) 1 AIR 1914 Mad 418 (420) (DB). 

(1900) 2 Bom L R 254 (260). 

(1899) 2 Ch 467 (472), Bew v. Bew. 

10. (’92) 16 Bom 241 (242) (DB). 

t(’30) 17 AIR 1930 Bom 445 (447) (DB). (But not 
when it is impossible to grant relief without cbal- 
lenging the main order.) 

11. (’42) 29 AIR 1942 Oudh279(281) (DB). (Costs 
ordered against minor’s guardian and pleader 
personally — Pleader acquiescing — Appeal by 
guardian _ Guardian held could not question 
validity of order against pleader.) 

12 ‘ V AIR 1940 Mad 620 ( 621 ). (Lower 

appellate Court wrongfully interfering with exercise 
of discretion by trial Court _ High Court will 
interfere in second appeal.) 

(’40) 27 AIR 1940 Mad 589 (589). (Second appeal 
hes where lower Courts apply wrong principles or 
there is error of law in awarding costs.) 

(’39) 26 AIR 1939 Mad 654 (655, 656). (Mortgage 
suit—Mortgagee deprived of costs without finding 
of misconduct as required under O. 34, li 10_ 

ia second appeal - ) 

(’19) 6 AIR 1919 Cal 947 (947) (DD1 
(’26) 13 AIR 1926 All 419 (420) 

< 2 1 5% G (DB I ) R 1919 AU 214 (216) : 41 A11 254 (257, 

*(’93) 15 All 333 (333, 334). 

(’71) 8 Bom II C R A C 100 (102) (I)B) 

(’67) 4 Bom H C R A C 41 (42). (Improper exercise 
of discretion alone is not a good ground ) 

(’21) 8 AIR 1921 Cal 604 (605) (DB). 

( 03) 30 Cal 536 (538) (DB). (No reasons were given 
for awarding full costa to plaintiff when a portion 
or the amount claimed was alone dec-reel ) 
t (’03) 7 Cal VVN 647 (648). (Where a successful 
“ad been deprived of his costs.) 

( 66) 1866 Suth W R 187 (188, 189). 

(1864) 1864 Suth W R 215 (216) (DB). (Question 

now costs have been awarded is not a matter for 
special appeal.) 


(’30) 17 AIR 1930 Lah 229 (230). 

(’20) 7 AIR 1920 Lah 164 (164). 

(’20) 2 Lah L Jour 310 (311, 312). (When findings 
and issues are in favour of defendant, she must 
have costs.) 

(’19) 6 AIR 1919 Lah 418 (418). 

( 18)5 AIR 1918 Lah 247 (247). (Arbitrary exercise 
—second appeal lies.) 

(’12) 1913 Pun Re No. 47 : 17 lad Cas 418 (418). 
(Second appeal lies where costs are assessed on 
erroneous principle.) 

(’83) 1883 Pun Re No. 21, p. 43 (49) 

(’80) 1880 Pun Re No. 23, p.51. (Costs awarded on 
an amount not decreed.) 

(’17) 4 AIR 1917 Mad 876 (877) (DB). (Exercise of 

discretion sound—No second appeal lies ) 

(’03) 13 Mad L Jour 210 (210) (DB). (Costs award- 

ed on an amount not decreed ) 

(’31) 18 AIR 1931 Oudh 9 (10) : 6 Luck 378. 

(’/??) 16 A 1 R 1929 ° udh 406 (412) : 6 Luck 497 

(I* B). 

^ Cas 38 > A 1 R 1923 ° Udh 155 ^ 156, 156 ) :25 Oudh 

( ’fU } (Wi? 1 « k 92 t 3 ? Udh f 14 (U7) : 27 Oudh Cas 
b4. (Where Sub-Judge in interfering with Munsif’s 
discretion gave no reason.) 

*('° 3 ) 6 Oudh Cas 52 (55, 57). (An order of an 
appellate Court as to costs is "contrary to law ” 
within the meaning of S. 100, C. P. Code, not oniy 
when the Court’s discretion has been exercised con- 
trary to law, in the ordinary sense, but also when 
that discretion has been exercised in such circum¬ 
stances as would justify the correction of the order 
by the Appellate Court had it been passed by a 
C urt of original jurisdiction.) 

(’03) 6 Oudh Cas 39 (39, 40). (Grounds must show 
substantially the error of law or procedure ) 

( 36) 23 AIR 1936 Pat 151 (151). (Where pro forma 
defendants were ordered to pay costs ) 

«■2 <Uo A 4«9> fSSJ Pat 022 162 '» : 5 L 

(’19) 6 AIR 1919 Put 257 (258). 

Also see Si. 100 <fc 101, N. 16. 

1 Bur). l2) ^ IOd ° a9 429 (429, 430 > ( FB > (Low 

(’03) 13 Mad L Jour 210 (210). 

(’12) 13 Ind Cas 201 (‘203) (Cal) 

(’76) 25 Sutb W R 22 (22) (DB) fNo i n f 0 .f 
with discretion in second appeal.)' 
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Power of the appellate Court .—Order 41 Rule 33 authorises an appellate Court to 
pass any decree or order which ought to have been passed by the trial Court. Thus, it 
can, where necessary, pass an order of costs in favour of a person who was a party to the 
suit in the trial Court but was not a party to the appeal. 14 

Where an appeal against a summary dismissal of an appeal succeeds, costs are 
generally allowed throughout to the successful appellant and those costs include the costs 
of the appeal in the lower Court which was summarily dismissed. 16 

30. Review of direction as to, or the taxation of costs. — A Court can, 
in proper cases review a direction as to costs, but unless a strong case is made out it 
will be reluctant to do so. 1 As to the taxation of the costs, it is in the discretion of the 
Taxing Master and the Courts will not interfere with it on review unless the taxation 
has proceeded on an erroneous principle. 2 

31. Revision. — A mistake committed by a Court on the point of costs is hardly 
a ground for revision. 1 Nor will a bare failure to exercise a judicial discretion as to costs 
justify an interference in revision. The High Court will not interfere in revision unless 
it is satisfied that the discretion has been exercised arbitrarily. (See S. 115, Note 20.) 

32. Letters Patent Appeal. — An order of a single Judge, merely as to costs 
is not a “judgment” within the meaning of cl. 15 of the Letters Patent so as to give a 
right of appeal to a Division Bench of the High Court, 1 but when such order is incidental 
to a “judgment,” an appeal will lie. 2 The question that no costs should have been awarded 
by the First Appellate Court cannot be raised in Letters Patent Appeal when such point 
has not been urged before the single Judge. 3 

33. Privy Council appeal as to costs. — The Privy Council is not a 
taxation tribunal, and will only deal with such matters as to taxation of costs, by way 
of appeal from the judgment of the Registrar upon items to which objections were taken 
before him. Where objections as to the taxation of costs were not raised before the 
Registrar of the High Court, they will not be considered by the Board. 1 It is very rarely 
that the Privy Council interferes with the discretion of the Appellate Courts in India in 
a matter merely of costs. 2 


(’15) 2 A I R 1915 Lah 378 (379) : 1915 Pun Re 
No. 62 (DB). (A second appeal cannot be allowed 
merely because the lower Appellate Court lias 
directed the plaintiff to pay the defendant’s costs.) 

14. (’42) 29 AIR 1942 Cal 257 (260):I L R (1941) 
2 Cal 556 (DB). 

(’39) 26 AIR 1939 Bom 271 (277) : I L R (1939) 
Bom 396 (DB). (Order of costs against next friend 
modified even though he had not appealed.) 

15. (’39) 26 AIR 1939 Bom 493 (494). 

Note 30 

1. | (’22) 9 AIR 1922 Pat 1 (1, 2) : 6 Pat L Jour 
284 (DB). 

(’26) 13 AIR 1926 Bom 367 (367) (DB). (District 
Court can order as to method of taxation of costs 
after disposal of the case on appeal.) 

2. (’42) 29 AIR 1942 Bom 90 (93) :ILB (1941) 
Bom 606 (DB). (Case under Bombay High Court 
Rules (Original Side).) 

(’07) 9 Bom L R 1014 (1016, 1017). 

(’96) 20 Bom 301 (303. 304). 

+ (’26) 13 AIR 1926 Bom 18 (22, 23) : 50 Bom 69 
(I)B). (Principle wrong—Taxing Master’s opinion 
was reviewed.) 


(’21) 8 AIR 1921 Bom 87 (87) : 45 Bom 1234. 
f (’08) 32 Bom 262 (267). 

[See (’30) 17 AIR 1930 Bom 536 (537). (Bombay 
High Court (Original Side) Rules—Application for 
review of taxation under R. 531 cannot be enter¬ 
tained unless objection was already taken under 
Rule 529.] 

Note 31 

1. (’28) 15 AIR 1928 Lah 800 (803). 

(’30) 17 AIR 1930 Mad 72 (74). 

Note 32 

1. (’07) 17 Mad L Jour 569 (569) (FB). 

2. f (’14) 1 AIR 1914 Mad 418 (419) (DB). 

3. (’42) 29 AIR 1942 Pat 317 (319) (DB). 

Note 33 

1. (’28) 15 AIR 1928 P C 238 (238,239) (PC). 

(’32) 19 AIR 1932 P C 13 (21) : 6 Luok 556 : 59 

Ind App 1 (PC). 

2. (’32) 19 AIR 1932 P C 13 (21):6 Luok 556:59 
Ind App 1 (PC). 
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11M 34 * * ight of contribution for costs payable under joint decree. _ 

Where a and B join and sue C and the suit is dismissed with costs and such costs are 
paid by a alone, he will be V rima facie entitled to claim contribution from B for his 
share of the costs on the ground that since they have joined together of their own will to 
institute the suit, there is an implied contract that both should contribute towards the 
expenses This rule will however apply only to a bona fide litigation Where a and B 
join together and bring a suit against c which is false to their own knowledge, and the 

suit is dismissed with costs, A and B are in the position, of joint tort-feasors and there is 
no right of contribution between them.'* 

Where . on ‘ he °‘ h< j r ^nd, c sues A and B and the suit is decreed with costs, and 

C0S , tS 51,69 B for c °“tobution, the principles applicable are 

bn t “r f V”? ? d ° n0t J '° in ° f theil ' own accord bllt are pushed into the 
same boat as co.defendants by c. No implied contract to contribute can be presumed 

and therefore there is no right of contribution between A and B unless there is an express 

contract or some equity between them, which gives a right of contribution. 1 Where the 

fTct tL S t n 011 i an eq "* 1 , f °°H DS \ aS tor stance, the defendants in a partition suit, 6 the 
fact that one judgment.debtor has been compelled to pay the entire amount due, in itself 

tir f ? S,,C * an But Whele the defences of A a ° d B are separate and 

‘ i °. W , , e 7' 7°" gl1 the defences are joint, they have colluded or conspired 
to 0 ethei and raised false defences, there is no right of contribution between them. 8 

A plaintiff sued two persons, a and B. A admitted the claim of the nlaintiff 

he°tot e n S l 51,1 \ a ” d after COntest tbe s,lifc was decreed with costs against both. B paid 

was held hT’i 7 and SUed A for contribution of his proportionate share It 

s held that it was open to A to set up the defence that inasmuch as the costs in that 

actim o{ B " had no " ght «- 6ai > “ “ 

satisfy the^ntire'^ w P61S ° nS liable foe 11 debt » sued and is compelled to 

the others „ a " d thC COS ‘ S ° f the suit - » ba * b <*n held that he can only call on 

the othem to contribute in respect of the debt and not in respect of the costs "• 


Note 34 

1 (DB) 23) 10 AIR 1923 A11 07 < 70 ' 711 : « All 90 

( i9e 11 A 1 R 1921 0udh 48 <l9) : 26 0lKlh Cl >a 
AIK 1921 A 'l 372 (379,374) : 43 All 77 

(’] 1) 0 Ind Cas 1023 (1023) (Mad) 

2. (’20) 7 AIR 1920 Put 815 (S1G) (Hi;) 

( 10) 7 Ind Cas 208 (209) (Mad). 

CIO) 7 Mad-L Tim 194 (195). 

3. C23) 10 AIR 1923 All 07 (70. 71) • 45 am «q 

f (’20, 7 AIR 1920 Pat 185 (180) (DR) ' 

4. (’23) 10 AIR 1923 All 00 (70. 71) • 45 All 99 

if,! co, f' ld , L I J 0 U f r r° G (i0S) < DC >- (K'en if there 
id a contract, plaintili cannot claim a charge on the 

buted d ) ant S pr ° l)erty for tI,e aaiOU,| t to be contri- 

t (’10) 32 All 585 (588) (DR). 

( 32) 19 AIR 1932 Mad 1 16 (147). 

S i48 mm A i l n R 192 1- ° udb 128 <129 > : 2-lOudbCas 
(° verru| in« 10 Oudh Cas 108.) 

07 7 Suth W R 300 (301) (DIi). 

YpV f . 1 AIR Cal 709 (710) : 61 Cal 804. 

l arties equally interested in defending suit by 


third party and having common defence should 
equally bear the costs decreed against them ) 

ISee (’32) 19 AIR 1932 All 383 (384.)] 

6. (’03) 20 Mad 373 (375). 

( ( 2 I)P) 11 AIU 1924 I3 ° m ;US : 18 3 ">> 

C19) 6 AIR 1919 All 17 (17). 

+ C30) 17 AIR 1930 Bom 500 (507) : 55 Rom 94 
(Where plaintiff pays decretal amount in execution 
of decree for costs against him and other defen¬ 
dants, he is entitled to contribution from other 
defendants.) 

7. (’23) 10 AIR 1923 All 07 (To, 71): 45 All 99 (DR, 

+ (’18)5 AIR 1918 All 328 (329) : 10 All 072(073 
071) (DB). 1 '**• 

C97) 19 All 402 (401) (DR). 

8. (97, 24 Cal 330 (334) (DR). 

! See (’30) 1 7 AIR 1930 Rah 19 (50). (In this case 
con nbut.on was decreed although it was alleged 
that the detence ,n the prior suit was false 

9. ('37) 2 1 AIIl 1937 All 227 (228) ,J 

10 + (’75) 0 N W 1 * ri C It 192 (190) (DB) 

i Scc nlso Ci5) 2 AIR 1915 Cal 049 (6501 • inc i 

W N 1183 (1180) (DR). (Co-h^r is^o^Lund 

bear Ins share of the expenses of litigation about 
common property.)J ® ion ‘ lDout 


4 CPC. 28. 
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35. Interest on costs. — The general principles as to the award of interest by 
the Court will equally apply to the award of interest on costs also. See Note 3 on s. 34. 
Even where the judgment is silent as to interest on the costs awarded, the decree may 
grant it. 1 But if the decree is also silent as to costs, it cannot be granted in execution. 2 
Where the decree awards interest but no rate is mentioned, the costs will bear interest at 
the Court rate of G per cent, until realisation. 3 

Where a plaintiff obtains a decree with interest on costs, the defendant being 
declared entitled to set off on account of his costs, the interest should be calculated on 
the amount due to the plaintiff' after deduction of the amount set oft'. 4 

Interest should not be allowed until the costs have been actually incurred. 
Thus, interest cannot be allowed on costs from the data of suit 5 but only from the date 
of the decree or order. 6 

Where the Privy Council reversed tfce decree of the High Court and restored that 
of the trial Court which awarded interest on costs, the proper construction of the decree 
of the Privy Council is that interest ought to be allowed on the costs of the trial Court 
and not, in the absence of a specific direction to that effect, on the costs in the High 
Court. 7 

36. Claims to set-off against costs. — See Order 20 ltule G. 


37. Enforcement of order or decree as to costs. — The portion of S. 220 
of the old Code relating to execution has been omitted. See now S. 3G, whereunder all 
provisions relating to execution of decrees apply to execution of orders also. The under¬ 
mentioned cases 1 were all under the old S. 220 . A decree in a probate case directing that 
the costs of both the parties should be paid out of the estate cannot be executed by one 
party against the other, but the proper course is to sell or mortgage a sufficient portion 
of the estate to pay off' the costs of the parties. 2 Where a District Judge while acting 
under a scheme of management of a charitable institution made an order as to costs, it 
■was held that the order was made by him as a persona designata and not as a Court 
and that the order was not executable in a Civil Court. 3 


38. Enforcement of solicitor’s lien for costs-The solicitor’s lien for costs 

is governed, in the High Courts in India by the English law, under which a solicitor has 
a lien for his costs on any funds or sum of money reserved for, or which became payable 
to his client in the suit. 1 It has been held by the High Court of Bombay frat it has a 


Note 35 

1. (’16) 3 AIR 1916 All 303 (304) (DB). 

See also Note 3 on Section 34. 

2. See Note 17 on S. 34. 

3. (’10) 14 Cal W N 1093 h (1095u). 

(’71) 21 Sutb W It 411 (411). 

4. (’70) 13 Sutb W U 13S (139). 

5. (’21) GO lnd Cas 345 (310) (Lab). 

6. .SVc (’16) 3 AIR 191G All 303 (304). 

(1*94) 1 Cb 113 (-119, 420), Taylor v. Roe. 

7. (’21) 03 lnd Cas 709 (710) (DB) (Cal). 

Note 37 

1. (’91) 18 Cal 199 (200). 

(’ 08 ) 3 Mad II C R 341 (342). 

(‘SO) 12 Mad 120 (122). 

(’10) 5 lnd Cas -ISO (48l) (Cal). 

(’07) 34 Cal 800 (802). (Costs of an application for 
leave to appeal to His Majesty in Council.) 

(’06) 10 Cal W N 234 (230). 

(’66) 5 Sutb W It Misc 4 pi). 


2. ('ll) 1 AIR 1914 Cal 827 (828). 

3. (’42) 29 AIR 1912 Bom 97 (98) (DB). 

Note 38 

1. (\39) 26 AIR 1939 Bom 250 (252) : I LR (1939) 
Bom 307 (DB). (Solicitor can recover his taxed 
costs by summary proceeding from amount de¬ 
posited as security for costs.) 

(’86) 10 Bom 248.(253). 

(’24) 11 AIR 1924 Mad 793 (79o)(DB). (Court gave 
a charge for attorney’s fees on the property of the 
client.) 

f (’32) 19 AIR 1932 Bom 363 (365). 

(’31) 18 AIR 1931 Cal 734 (734): 58Cal 1034 (DB). 
(Privy Council appeal—Solicitors in England can 
claim payment from money deposited as security 
for costs.) 

(’31) 18 AIR 1931 Mad 183 (184). (Solicitor has a 
lien for his costs on fruits of judgment recovered 
by his exertion and cannot be defeated by third 
party’s attachment.) 
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summary jurisdiction over its suitors for the purpose of enforcing that lien, 2 though it 
will not be exercised when the circumstances would make it unfair to any of the parties, 
or would compel the Court to go into complicated questions of fact especially when 
charges of fraud or collusion are made. 2 Nor is the summary remedy available to enforce 
the lien against the client’s representative 4 though it is executable in the ordinary way 
under the Code. 6 The High Court of Calcutta has, on the other hand, held that the lien 
cannot be enforced in a summary application but only in a regular suit' 5 especially in 
cases where charges of collusion and fraud are made. 7 

See also Order 8, Rule C, Note 1G. 


„ 39 - Construction of decree as to costs -Where a decree is passed with 

usual costs and interest,” it means all costs incurred from the commencement of the 
proceeding until the final decree. 1 The words appeal allowed with costs’ wo uld mean the 
costs of the Appellate Court and not of the original Court as well . 2 But where the order 
was “the order of the lower Court is upheld, the appeal dismissed, the appellant to pay 
the costs, it was held that the costs of the lower Court also were recoverable under 
that decree. 3 The words “costs in proportion” mean costs in proportion to the amount 

decreed or dismissed. 4 The words “costs incurred in the lower Court” mean costs specified 
in the decree appealed against. 5 

Where there are several defendants and there is no specific direction for separate 

costs, only a single set of costs will be payable 6 and the defendants will be jointly and 
severally liable thereon. 7 


A Court cannot import into the decree for costs anything which is not expressly 
or by necessary implication specified therein. 8 

Where A obtained a decree with costs against B and on appeal B was allowed to 
withdraw from the appeal and was dismissed from the suit, no order being made as to 
the costs of the appeal, it was held that the order of the Appellate Court was not to 
a topic e defendant from his liability for costs under the decree of the first Court. 9 


2. (’00) SO Bom 27 (33). 

(’91) 1U Bom 152 (157). 

3. (’05) 7 Bom L R 547 (55G). 

[See (’92) 1G Bom 152 (158).| 

4. (’92) 1G Bom 152 (158). 

5. (’93) 17 Bom 514 (517) 

(’92) 1G Bom 152 (154). 

6 . ( 94) 21 Cal 85 (91, 92). (Application held could 

r8 e i) r 7 Q ra!'VilT40 8 2 l , abli3hiD “ ^ "“•» 

( 08) ^ Cal 171 (174). (Limitation is three years 

under Art. 84, Sch. II,Limitation Act. and an order 

of taxation does not operate as a stay of suit ) 

HJ7<) See “° 7 AIR 1920 Cal 122 ( 124 ): 10 Cal 

(’71) 9 Beng L It App 19 (19).] 

[See however (’41) 28 AIR 1941 Cal 144 (14G) 

I L R (1940) 2 Cal 102. (Attorney of deceased 
fJ o r . ly , he , ld entittod to apply in the suit for his 

suit )] t0 te Pa ‘ d by 1 16 receiver appointed in the 
7 Ca?887 ) ) 27 ° al 269 (271) - from 25 

1 * ( 7a ) 19 Suth W R 152 (153) (DB). 

[See also (’39) 26 AIR 1939 Lab 255 (256). (Fimd 

decree in suit for accounts - Costs granted are 
costs of whole suit.)] 


2. (’12) 15 Cal L .Tour G58 (660) (1)B). 

(’07) 1907 Pun L R No. 50, page 175. 

(’77) 1877 Pun Re No. 45, page 112. 

3. (’83) 5 All 589 (590, 591) (DB). 

(’84) 6 All 48 (49, 50). 

(’71) 16 Suth W It 266 (267). (Semble.) 

4. (1865) 4 Suth W R Mi sc 9 (10). 

(’80) 7 Cal L ltep 11 1 (115) (DB). 

5. + (’78) 2 Cal L Rep 152 (153) DB). 

(’10) 1 1 Cal W N 556 '(558) (DIJ). ' 

6 . (’78) 2 Cal L Rep 152 (153, 151). 

(”24) 11 AIR 1924 Born 317 (318) : IS B<>m 348 
(’35) 22 AIR 1935 Pat 41 (41, 12). 

Also see O. 20, It. 0 N. 6 . 

7. (’23) 10 AIR 1923 Pat 215 (21G) (DB). 

Abo see O. 45, It. 1 N. 4. 

8 . (’78) 2 Cal L Rep 504 (50G). 

(’27) 14 AIR 1927 Cal 90G (907). 

+ (’30) 17 AIR 1930 Cal 465 (4UG) : 57 Cal 469 

i ^i^ Con f® nt ‘ leer 00 r~ 1>rovision tb at each party 
should bear his costs—If it is intended to supersede 

the previous interlocutory orders for costs tb it 

M AIlV^S i$>: 47 n 

M9 (562). (When suit was wUMrawn.) n ° m 
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See also the undermentioned decisions 10 bearing on the construction of decrees as to costs. 
If a judgment includes costs, it implies costs allowed by the rules. If costs which are not 
permissible under the rules are included in the decree, the decree is not in accordance 
with the judgment and it is the duty of the Court to correct the decree so as to make it 
in conformity with the judgment. 11 See also Note 4 . 


35A. (1) If in any suit or other proceeding, not being an appeal, 
Compensatory costs in any party objects to the claim or defence on the 

respect of false or vexa- ground that the claim or defence or any part of it 
tious claims or defences. . . ... , , . 

is, as against the objector, false or vexatious to the 

knowledge of the party by whom it has been put forward, and if thereafter, 

as against the objector, such claim or defence is disallowed, abandoned or 

withdrawn in whole or in part, the Court, if the objection has been taken 

at the earliest opportunity and if it is satisfied of the justice thereof, may, 

after recording its reasons for holding such claim or defence to be false or 

vexatious, make an order for the payment to the objector by the party by 

whom such claim or defence has been put forward, of costs by way of 

compensation. 

(2) No Court shall make any such order for the payment of an 
amount exceeding one thousand rupees or exceeding the limits of its 
pecuniary jurisdiction, whichever amount is less : 

Provided that where the pecuniary limits of the jurisdiction of any 
Court exercising the jurisdiction of a Court of Small Causes under the 
Provincial Small Cause Courts Act, 1887, and not being a Court constituted 
under that Act, are less than two hundred and fifty rupees, the High Court 
may empower such Court to award as costs under this section any amount 
not exceeding two hundred and fifty rupees and not exceeding those limits 
by more than one hundred rupees : 

Provided, further, that the High Court may limit the amount which 
any Court or class of Courts is empowered to award as costs under this 
section. 

(3) No person against whom an order has been made under this 
section shall, by reason thereof, be exempted from any criminal liability in 
respect of any claim or defence made by him. 

(4) The amount of any compensation awarded under this section in 
respect of a false or vexatious claim or defence shall be taken into account 
in any subsequent suit for damages or compensation in respect of such 

claim or defence. 

10. (’30) 17 AIR 1930 Oudh 107 (168) : 5 Luck 
595. {Foreclosure decree—Order for costs does not 
import personal liability.) 

[.See ('37) 1937 Mad W N 292 (293). (Personal 
liability—Order giving right to party to recover 


costs from another party and making costs a first 
charge on sale proceeds of particular property — 
Personal liability not taken away.)] 

11. (*35) 22 AIR 1935 Cal 619 (620) : 63 Cal 181 
(DB). 
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Synopsis 

1. Legislative changes. 

2. Scope and object of the section. 

2a. Applicability of section to proceedings under 
Provfticial Insolvency Act. 

3. Appeal. 

4. Revision. 


1. Legislative changes. — This section was added by s. 2 of Act IX of 1022, 
and by the provisions of that Act, this section will only come into operation where the 
Government of the particular province has duly notified to that effect. It has been 
brought into force in Bombay, Bengal,* the United Provinces, Bihar, Orissa, Central 
Provinces, Assam, Punjab and Sind. 


2. Scope and object of the section. — This section is an exception to the 
general principle on ■which s. 35 is based, namely, that the award of costs to a litigant is 
to secure to him the expenses incurred by him in the litigation and not to enable him to 
get smart money by way of penalty or punishment on the opposite party; see Notes l 
and 2G on s. 35. In order that this section may apply, the following conditions must 
exist 1 — 


(1) The claim or defence must be false or vexatious? 

( 2 ) It must be false or vexatious to the knowledge of the party raising it. 

(3) Such claim or defence must have been disallowed or withdrawn or 

abandoned in whole or in part. 3 

U) Objection must have been taken at the earliest possible, opportunity. 4 

The awarding of compensatory costs under this section is not obligatory in every 
case where a false claim or defence is put forward and objection is taken at an early 
opportunity. The Court may refuse to grant compensatory costs if in the circumstances 
of a case it considers it not proper to grant such costs. 6 

An order under this section has to be passed after recording reasons for holding 
the claim or defence to ho false or vexatious. 6 


ihe words not being an appeal” show that the provisions of the section are 
applicable only to suits and proceedings but not to appeals. It has been held by the 
( alcutta High Court that the section seems to apply only to the original hearing of suits 
and other proceedings and that it does not also apply to rovision proceedings before the 


Section 35A - Note 2 


1. f C il) AIR 1031 Lab 500 (510). 

2. (’36) 23 AIR 1036 Oudh 67 (72) : 1 1 Luck iso 
(DR). 

(’37) 24 AIR 1037 Pat 177 (470). (Suit against 
Secretary of State ami others tiled in Civil Court 
by witness in criminal case for recovery of addi¬ 
tional expenses — Suit neither false nor vexatious 
but only misconceived—S. 35A has no application.) 


3. (’31) IS AIR 1031 Luh 500 (310). (Dismissal of 
suit for default after warnings, and on account of 
reprehensible conduct on part of plaintiff amounts 
to abandonment.) 

t(’30) 17 AIR 1030 Nag 133 (134). (Judge trying 
suit baa same powers a3 Small Cause Court from 
which Court suit was transferred.) 


4. (M3) 30 AIR 1043 Mad 236 (238). (Court has 
no power to award compensatory costs in absence 
of objection taken by a party.) 

(’26) 13 AIR 1026 Lab 472 (472). 

5. (’38)25 AIR 1938 All 266, (271) : I L R (1938) 
All 370 (DR). (Valuation of suit Rs. 1300. Coun¬ 
sel’s fee of Rs. 2273 allowed to successful plaintiff 
— Held, allowing of compensatory costs was not 
proper.) 

6. (’43) 30 AIR 19 13 .Mad 280(288). (Where the Court, 
merely says, ‘ having regard to the contentions 
raided, I think that this is a case in which the 
plaintiff is entitled to some compensation,” that is 
not a sufficient recording of the reasons for boldine 
t lie defence to be faiseor vexatious to the knowledge 
of the defendant). 
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Hjgb Court, so that the High Court has no power to award compensatory costs in respect 
of such proceedings/ 

2a. Applicability of section to proceedings under Provincial Insol¬ 
vency Act -This section applies to proceedings under the Provincial Insolvency 

Act It is immaterial that the section was not in existence at the time of the passing of 
the Provincial Insolvency Act (v of 1920 ). 2 

3. Appeal. An order for compensation under this section is appealable under 
s. 101 cl. (ff). But where the original Court has refused or omitted to award compensatory 
coats, the Appellate Court cannot, in view of the provisions of o. 41 R. 33 award such 
costs. An order for compensatory costs under ttys section passed by a Small Cause Court 
is appealable to the District Judge under s. 24 of the Provincial Small Cause Courts 
Act, though such an order will not be appealable under the Code. 

4. Revision. — An order for compensatory costs in a case to which this section 

does not apply is one without jurisdiction and can be set aside by the High Court in 
revision. 1 


7. (’38) 42 Cal W N G58 (659). 

Note 2a 

1. C35) 22 AIR 1935 Nag 207 (208) : 31 Nag L R 
365. (S. 76, Provincial insolvency Act, does not 
prohibit Court from acting under this section.) 


2. (’35) 22 AIR 1935 Nag207 (208): 31 Nag R R 365. 

Note 3 

1. (’26) 13 AIR 1926 All 554 (555). 

Note 4 

1. (’37) 24 AIR 1937 Pat 477 (479). 



PART II. 

EXECUTION 


GENERAL 


Application to orders. 


The provisions of this Code relating to the execution of decrees 
shall, so far as they are applicable, be deemed to apply 
to the execution of orders. 


[Compare 1882, S. 649, para. 1.] 

Synopsis 

1. Legislative changes. 

2. Principle and scope of the section. 

3. “Execution,” meaning of. 

4. “Orders.” 

5. What decrees may be executed. See Section 38. 

6. Who may apply for execution. See O. 21 It. 11. 

7. Against whom execution may be had. See O. 21 It. 11. 

NOTE to the Synopsis. See the Notes indicated for the following topics : 

Amended decrees and forms. See S. 38. Execution of order. See Note 4. 

Executability of orders like decrees does not make Mesne profits, decree or order for. See S. 38. 
the former decrees. See Note 2. Mode of execution. See Note 3. 

1. Legislative changes. — Under the last paragraph of s. 220 of the old Code 
an order for costs not forming part of a decree, could be executed as if it were a decree 
for money. The provisions of chap. XIX dealing with execution of decrees were applied 
to the execution of other orders also, by reason of the fact that a ‘decree-holder’ was 
defined in S. 2 of the Code as including a person in whoso favour an order was passed 
and a judgment-debtor as including a person against whom an order capable of execution 
was passed. This section now makes it quite clear that the provisions relating to decrees 
shall, so far as they are applicable, be deemed to apply to the execution of orders. It is 
based upon the last paragraph of s. 220 and s. 049 of the old Code 1 but is of very much 
wider application. 2 


2. Principle and scope of the section. — The 
provisions of this section is that every Court has an inherent 
carried out , as otherwise the orders would he a mere farce. 1 


principle underlying the 
power to have its orders 


.The fact that the provisions applicable for the execution of decrees apply to the 
execution of orders, does not make such orders “decrees" for all purposes. Thus, where 


Section 36 — Note 1 

1. Section 049 of the old Code was ns follows: “The 
rules contained in Chapter XIX shall apply to the 
execution of any judicial process for the arrest of a 
person or the sale of property or payment of 
money, which may be desired or ordered by a Civil 
Court in any civil proceeding.” 

2. {'25) 12 AI It 1925 Cal 57 (58, 59) : 52 Cal 209 


(1>E)* (Order directing payment of remuneration 
to Commissioner is executable as a decree.) 

Note 2 

1. + (’07) 31 Cal 800 (802) (DU). 

r-jU s A lit 1921 •Tat 152 (151) : fi p ut L Jour 301 

(TO) 0 Ind Cas 386 (387) (DU) (Cal). 
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a non-appealable order, such as an order for costs, is sought to be executed and on objection 
being raised thereto the matter is decided under s. 47 (which will apply by reason of s 86) 
such decision will not be appealable as a “decree.” The reason is, that the order for costs 

appealable 2 a PP 0aIable an passed in execution of that order cannot also be 


order would ° ° f ?' Iadt ' a3 ha3 - in tbe undermentioned case, 2 3 held that such an 

Tn v ew of the h1 OD6 Z at &U ' 14 is Submifctef3 ‘ b *‘ this view is not correct 

relaUnoL clear wording of S. 36 to the effect that the provisions of the Code 

Court of p.i h ° exe ° utwn °f dec> ' ees sha11 apply to the execution of orders. 4 5 The High 

W has f , 3 ’ the ° ther hand > held6 ‘hat S. 47 would apply to such a case, 

h ! 6 aSSUrapti0n tha ‘ because the objection to the execution of the 

deal -‘>! under s - i7 ’ an appeal necessarily lies from the order. This view 
a/so, jt js submitted, is not correct for the reason set forth above. 


„ „ .. The f pr ^ visions , of the Code relating to the execution of decrees apply to the 
execution of orders only in so far as such provisions are applicable to such orders. 

1 JS P l0wced 4 that in default of payment of the expenses of a witness, 

the Court may order the same to be levied by attachment and sale of the moveable 

property oi the debtor. Such an order cannot, by reference to this section, be executed 
as a it were a decree, by attachment and sale of the immovable property of the debtor 
(See order ig, Rule 4, Note 4.) 


3, Execution, ’ meaning of. — Execution is the enforcement of decrees 
and orders by process of Court, so as to enable the judgment-creditor to recover the 
iruits of the judgments. 1 The rateable distribution of the proceeds of an execution sale 
among a number of rival decree.holdors is a mode of execution and hence S. 73 which 
deals with such rateable distribution is a provision which applies to the execution of 
orders by virtue of this section. 2 The modes in which the Courts can execute their decrees 
and orders are set forth in this Part and elaborated in order 21 . The functions of an 
executing Court are judicial and not merely ministerial. 2 


Orders. This section is applicable to all orders which can be included 
m the definition of the term “order” in S. 2, cl. (14), 1 and is not limited to orders made 
under the (’ode.- Thus, a payment order under s. ISO of the Companies Act is to be 


2. (’19) G AIR 1919 Mad 23 (23) (DR). 

3. (’15) 2 AIR 1915 Mad 1222 (1223) (DR). 

4. (’25) 12 AIR1925Cal37(58,59): 52 Cal 269 (DB). 

5. ( 25) 12 AIR 1925 Cal57(58,59): 52Cal269{DB). 

Note 3 

1. ( M2) 9 Cal 773 (77G, 777) (DR). 

2. (’ll) 28 AIR 1911 Lull 273 (273, 271) : I L R 
(1912) Lab ICO (D1J). 

3. (’70) 7 Bom 11 C R A C 37 (41) (DR). 

Note 4 

1. (’89)12Madl20(122). (Order for cosfsof tbeday.) 
(15)2 AIR 1915 Mad 1222 (1223) (DR). (Orders 
grantiDg day costs.) 

t (’31) 21 AIR 1934 Rom 452 (157) : 59 Rom 10. 
(’93) 17 Horn 514 (517) (SR). (Order obtained by 
attorney against his client for payment of costs.) 
(’84) 8 Rom 511 (524) (DR). (Judgment entered up 
under S. 80 of the Indian Insolvent Act.) 

(’25) 12 AIR 1925 Cal 57 (58, 59) : 52 Cal 269 
(DR). (Diesonting from 10 Cal WN 231 and hold¬ 
ing that an order made after the dismissal of a 
partition suit directing the plaintiff to deposit in 


Court a certain sum of money as remuneration for 
work done by the commissioners of partition is an 
order within the meaning of S. 2, cl. (14) and that 
it may be exeented as a decree.) 

(’10) G Ind Cas 386 (387) (DB) (Cal). (Order for 
recovery of amount drawn by Court Commissioner 
in excess of his dues.) 

(’36) 23 AIR 1936 Lab 696 (698) (DR). (Order 
passed in execution proceedings.) 

(’19) 6 AIR 1919 Mad 894 (895) (DB). (Court sale 
subsequently set aside—Order for refund of money 
to purchaser.) 

(’25) 12 AIR 1925 Rang 189 (191) : 2 Rang 673 
(DR). (Order under O. 20 R. 11 (2) can be executed 
as if it wore a decree.) 

(’26) 13 AIR 1926 Sind 119 (120) : 20 Sind L K 
216. (Order under O. 21 It. 0.) 

(’21) 8 AIR 1921 Sind 13 (15) : 15 Sind L R 11 
(DR). (Order for costs subsequent to decree.) 

2. f (’34) 21 A I It 1934 Bom 152 (457) : 59 Rom 
10. (Section applies to order on a notice of motion 
passed by a chartered High Court.) 
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regarded as equivalent to a decree and enforceable as such by reason of S. 199 of that 
Act. 3 But, an order under s. 34, cl. (e) of the Guardians and Wards Act directing the 
guardian of a minor to pay a certain sum out of the minor’s estate for the marriage 
expenses of a dependent of the minor is not executable as a decree. 4 The reason is that 
such an order is only in the nature of a direction to the guardian over whom the Court 
has control, to pay a certain sum of money out of the funds of the minor in discharge 
of the liability of the minor’s estate. There is no adjudication by the Court in such a 
case on the relative claims of parties, and hence, such an order cannot bo said to be a 
‘decision’ within the meaning of s. 2 , cl. (14). Similarly, it has been held that an order 
under the Guardians and Wards Act directing the guardian to bring in the money 
which is due from him upon a proper scrutiny of account is not executable as a decree. 
The reason given is that the Guardians and Wards Act provides a special procedure of 
enforcing orders passed under it by proceeding under 6. 45 of that Act. 5 

An order for costs passed by a District Judge not in his judicial capacity but as 
a persona designate, under a scheme framed by a Court for regulating and managing a 
charitable institution is not capable of execution under this Code.® 

5. What decrees may be executed. — See Section 33. 

6. Who may apply for execution. — See Order 21, Rule 11. 

7. Against whom execution may be had. — See Order 21, Rule 11. 


37 . [S. 649, para. 2.J The expression “Court which passed a decree,’’ 
Definition Of Court or words to that effect, shall, in relation to the execu- 

which passed a decree. -• r , . . . . . 

tion of decrees, unless there is anything repugnant in 
the subject or context, be deemed to include,— 

(a) where the decree to be executed has been passed in the exer¬ 

cise of appellate jurisdiction, the Court of first instance, and 

(b) where the Court of first instance has ceased to exist or to 

have jurisdiction to execute it, the Court which, if the suit 
wherein the decree was passed was instituted at the time of 
making the application for the execution of the decree, would 
have jurisdiction to try such suit. 

[1877, S. 649; 1859, S. 296.] 


Synopsis 

1. Legislative changes. 

2. Scope and object of the section. 

3. Where the decree has been passed in the exercise oi 

appellate jurisdiction. 


4. Where the Court of first instance has ceased to exist. 


5. Where the Court of first instance has ceased to have 
jurisdiction to execute the decree. 


3. ( -11) 28 AIR 1941 Lull 273 (274): I L R 
Lah 4G0 (DB). 

(’IB) 5 AIR 1918 Lah 211 (212): 1913 Run Re 
No. 92. 

4. (’18) 5 AIR 1918 Mad 3*9(391):41 Mju 121 l(l)R). 


5. (*42) 29 A I li 1912 Pat 122 (424 4--*M . 

223 (1)R). ' ■ 

'But see (’25) 12 AIR 1925 All 437 (457). j 

6. (’12) 29 AIR 1912 Rom 97 (98) (DR). 
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NOTE to the Synopsis. See the Notes indicated for the following topics ; 

“Court which passed a decree.” See Note 2. 

Decree for money. See Note 5. 

“Deemed to include.” See Note 2. 

Distribution of business by District Judge. See Note 5. 

Transfer of area in which the judgment-debtor lives. See Note 5. 

Special class of persons — Jurisdiction over. See Note 5. 

1. Legislative changes. 

(1) -The words Xn relation to the execution of decrees” are new. 

( 2 ) In cl. (a) the words has been passed in the exercise of appellate jurisdiction” 

have been substituted for the words "is passed in appeal.” 

(3) In cl. (a) the words “the Court of first instance” have been substituted for 

the words ‘the Court which passed the decree against which the appeal was 
preferred." 

2. Scope and object of the section.—Under s. 3S of the Code a decree may 

be executed either — 

(1) by the Court which passed the decree, or 

(2) by the Court to which it is sent for execution. 

Lliis section defines the expression "Court which passed the decree” as including 
the Courts mentioned in els. (a) and (b). The object of the section is to avoid tho 
cumbrous procedure which would result, if the Court which actually passed the decree be 
held to be the only Court which could execute it. 1 The word “include” show's that the 
definition is only in extension of the literal meaning of the expression and that it does 
not exclude the Court which actually passed the decree. 2 The following Courts thus fall 
under tho definition : 

(1) The Court of first instance which actually passed the decrees. 

( 2 ) The Court of first instance in the case of appellate decrees. 

(3) Where the Court of first instance has ceased to exist , the Court which would 

have jurisdiction to try the suit at the time of execution. 

(4) Where the Court of first instance has ceased to have jurisdiction to execute 

the decree, the Court which, at the time of execution, would have had 
jurisdiction to try the suit. 


3. Where the decree has been passed in the exercise of appellate 
jurisdiction. — l nder s. (349 para. 2 of the old Code, where a decree was passed in the 
exercise of appellate jurisdiction, the Court that could execute the decree was the Court 
which passed the decree ac/ainst which the appeal teas preferred. Thus, where a decree 
was passed in second appeal, the first Appellate Court was the Court to execute the decree. 

I nder the present section it is the Court of first instance that is to execute the decree. 
Ev(mi an appellate decree of the Privy Council should be executed only by the Court of 


Section 37 — Note 2 

1. (’OS) 35 Cal 974 (978) (DU). 

2. *('20) 7 AIR 1920 Mtul 1*27 ( 133) : 42 Mad 821 
<FU). 

( 32) 19 AIR 1932 Mad 200 (262). 

(’01) 28 Cal 238 (241) (DU). 

CSS) 15 Cal 067 (069) (DU). 

(’•SI) 0 Cal 513 (518) (DB). 

I But see (’12) 29 AIR 1942 Cal 321 (322, 323) : 


ILR (1942) 1 Cal 289 (D13). (The word “includes” 
as used in the section though it extends tho 
meaning of the expression “Court which passed 
the decree” in one sense, does in another sense 
restrict it. The effect of the words is to exclude, 
under the circumstances specified in els. (a) and 
(b) of the section, the original Court and substitute 
for it another Court which for purposes of the 
section is to be regarded as the only Court which 
passed the decree.)] 
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first instance and not by the High Court to which the decree is transmitted by the Privy 
Council. 1 

See also the undermentioned cases. 2 


4. Where the Court of first instance has ceased to exist. — A Court 
ceases to exist — 

(1) if it is abolished} But it can be revived 2 and on such revival becomes 

again the same Court which passed the decree, and cannot be taken to 
have ceased to exist; 3 

(2) if a special jurisdiction vested in it has been withdrawn after decree. 4 Thus, 

a Court vested with the powers of a Court of Small Causes ceases to exist 
as a Court of Small Causes when those powers are withdrawn. 5 

A Court does not cease to exist for the purposes of this section — 

(1) by ceasing to have local jurisdiction after decree, 6 

( 2 ) by the pecuniary limits of its jurisdiction being altered, 7 

(3) by getting a different designation though with the same local and pecuniary 

jurisdiction, 8 

(4) by a different officer presiding over it, 0 and 

(o) by a removal of its headquarters to another place within the same 
jurisdiction. 10 


5. Where the Court of first instance has ceased to have jurisdiction 
to execute the decree. — It is a general principle of Law that when once a Court gets 
jurisdiction to entertain a suit it does not ordinarily lose such jurisdiction by reason 
of subsequent events. 1 Thus, it does not cease to have jurisdiction by reason of the 
following facts : 


Note 3 

VdbV^ 1 AUi 1014 Mad 222 <“ 24 ) : 38 Mad 832 

2 ;,™ AlR 1939 Mad 483(484):ILR(1939) Mad 
o 20 (DB). (Application to scale down decreedebt 
and amend it accordingly under S. 19 of the Madras 
Agriculturists’ Relief Act (IV of 1938) must be 
made to the Court of first instance—Expression 
Court which passed the decree* has the same 
meaning as in this section in view of Ss. 19 and 
20 of that Act.) 

(’3G) 23 AIR 1936 Oudh 5 (G) : 11 Luck 511 (DB). 
(Application under sections 5 and 30 of the United 
Provinces Agriculturists Relief Act, XXVII of 1934 
—Application must be made to Court of first 
instance and the words ‘Court which passed the 
decree must be interpreted in the same way as in 
this Section.) 

Note 4 

1. (’81) G Cal 513 (51b) (DB). 

CC7) 7 Suth W R 124 (125) (DB). 

2. (‘26)13 AIR 192G Pat 209 (210): 4 Put 688(DB) 

3. (’26) 13 AIR 1926 Pat 209 (210) : 4 Pat G8b. 

4. See (’19) 6 AIR 1919 Pat 237 (238). (Court in¬ 
vested with the power of a “Court” under tbe Land 
Acquisition Act.) 

5. ('96) 19 Mad 445 (4 17, 448) (1>B). 

6. C81) G Cal 513 (515) (DB). 

(’01) 28 Cal 238 (240. 241) (DB). 

7. (’1C) 3 AIR 19lGPat 3(3): 2 Pat L Jour 113(DB). 


8. (’40) 27 AIR 1940 Lah 97 (98). (Decree passed 
by District Judge, Dera Ismail Eban—On passing 
of Frontier Courts Regulation, Court of District 
Judge becoming Court of Senior Subordinate Judge 
— Application for execution based on transfer 
certificate granted by District Judge (new style) is 
incompetent.) 

(’15) 2 AIR 1915 Oudh 170 (170). (Munsif's Court 
substituted for Sub-Judge’s Court.) 

9. (’26) 13 AIR 1926 Pat 209 (210): 4 PatG88 (1)B). 

10. (’81) G Cal 513 (515,519) (DB). (Though it may 
thereby have ceased to have jurisdiction to execute 
the decree.) 

Note 5 

1. (’86) 10 Bom 200 (202) (DB). (Decree for money 
—Amount due under decree increased by accu¬ 
mulation of interest, beyond the pecuniary limits 
of the jurisdiction of the Court —It. does not cease 
to have jurisdiction.) 

(’82) G Bom 582 (383). (Do.) 

(’14) 1 AIll 1914 Bom 180 (181) : 38 Bom 662 
(I>!»)• (It was argued that Court which passed a 
decree "ceases to have jurisdiction to execute it” 
because after the passing of the decree a party 
8*. Court of Wards) is added in execution who 
had he been a party when the suit, wherein the 
decree was passed, was instituted would have de¬ 
prived the Court of its jurisdiction — Held that 
notwithstanding the fact the Court could proceed 
with execution.) 


444 (S 37 N 5] 


COURT WHICH PASSED A DECREE 


(l) the transfer to a different Court by the Provincial Government of the area in 

11 § % * ^ i f * was passed is situated 3 

or the area m which the judgment-debtor lives, 3 or 

<•_>) the transfer by the District Judge of the business of the Court to another 
Court. 4 

But where the Political Agent at Kolhapur who had jurisdiction only over Sirdars 
passed a decree against a Sirdar and the latter thereafter died leaving heirs who were 
not Sirdars, it was held that the Political Agent’s Court “ceased to have jurisdiction to 
execute the decree. In the undermentioned case 6 it was held by the Madras High Court, 
on a consideration of the Government notifications relating to the question, that on the 
Court of the Subordinate Judge of Berhampore becoming a Court within the jurisdiction 
of the newly constituted Province of Orissa, it ceased to have jurisdiction to execute a 
decree passed by it while it had been in the Presidency of Madras but that the Court did 
not cease to exist. In Lachman Pundeh v. Maddan Mohan Shye 7 it was held that the 
expression ceased to have jurisdiction to execute’' was intended to “meet such a case as 
the following : for example, where an Additional or Subordinate Judge attached to more 
than one district, having passed a decree in one district, leaves such district and sits in 
another district under the provisions of s. 15 of the Bengal Civil Courts Act, such 
Additional or Subordinate Judge is a Court. Where such a Court is sitting in a district 
other than that in which the decree was passed, it has not ceased to exist, but it has 
(cased to have jurisdiction to execute that particular decree.” 


It is now settled by a consensus of judicial opinion that where a decree is passed 
in respect of a certain property and subsequent thereto the area within which such 
property is situate is transferred to the jurisdiction of another Court, the Court which 
actually passed the decree nevertheless does not cea.se to have jurisdiction to execute it 
and can therefore entertain an application for execution thereof. 8 But it cannot sell the 


(’33) 20 AIR 1033 Gal 084 (087) (DR). 

(’33) 20 AIR 1933 Lab 687 (087) : 14 Lab 457. 
(Mortgage decree for sale in respect of properties 
both within and without jurisdiction—Court has 
jurisdiction to sell in execution properties outside 
jurisdiction.) 

(’JO) 3 AIR 1010 Pat 3 (3) : 2 Pat L Jour 113. 
(Specially empowered Munaif of Court A passing 
decree for over Its. 1000—Succeeding Munsif 
having jurisdiction up to Rs. 1000 does not lose 
jurisdiction to execute the decree passed by his 
predecessor.) 

Also see Note 8 on Section 17. 

2. (*07) 30 Mad 537 (539) (DR). 

See also the cases in foot-note (s). 

3. Sec the cases in foot-note (8). 

4. f (’OH) 25 Cal 315 (316, 319) (DR). 

(1900) 27 Cal 272 (271, 275) (DR). 

(’95) 22 Cal .871 (874, 875) (1>R). 

f (’21) HAIR 1921 Pat 152 (154) : 6 Pat L Jour 
301 (1)R). 

L See also (’12) 29 AIR 1912 Cal 321 (323) : ILli 
(1912) 1 Cal 289 (DR). (Assignment of business 
to another by District Judge under S. 13(2) of 
Rcngal, Agra arid Assam Civil Courts Act is only 
arrangement for distribution of civil busiuess and 
cannot in any way curtail jurisdiction of Court 
which passed the decree.)) 

5. (’93) 17 Rom 1G2 (164) (DR). 

6. (’39) 20 AIR 1939 Mad 403 ( lGlj (DR). 


7. (’81) 6 Cal 513 (519) (DB). 

8. (’42) 29 AIR 1942 Cat 321 (823): ILR (1942) 1 
Cal 289 (Dl»). (“Jurisdiction” to execute refers to 
competency to entertain application for execution 
though transfer of decree to another Court may be 
necessary for effective execution.) 

(*25) 12 AIR 1925 Rom 411 (414) (DB). (A I R 
1920 Mad 427 : 42 Mad 821 (FB) approved.) 

(’34) 21 AIR 1934 Pat 192 (194) : 13 Pat 21 (DB). 
+ (’31) 18 A I It 1931 Cal 312 (316, 317, 318): 58 
Cal 832 (DR). 

(’OS) 35 Cal 974 (978) (DB). 

(’01) 28 Cal 238 (240, 241) (DR). 

(’96) 20 Cal 105 (106) (DB). 
t (’81) G Cal 513 (515, 519) (DB). 

(’35) 22 AIR 1935 Mad 935 (935). 

*r- J 0) 7 A I R 1920 Mad 427 (433) : 42 Mad 821 
(I’R). (This must be deemed to have overruled the 
decisions in AIR 1914 Mad 162 : 37 Mad 4G2 ; 
AIR 1915 Marl G02 ; AIR 1918 Mad 401 ; AIK 
1917 Mad 2-57 in so far as they held that the 
original Court cannot even entertain an applica¬ 
tion for execution.) 

(19) C AIR 1919 Mad 192 (193): 42 Mad 4G1 (DB). 
(This was a case in which a mortgage decree was 
passed by a Court which bad no territorial juris¬ 
diction but which was established in aid of other 
Courts.) 

(’28) 107 Ind Cas 195 (197) (Nag). 

(’OG) 9 Oudh Cas 281 (2S3). 
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property which is situate outside the local limits of its jurisdiction. 0 

There is a conflict of opinion as to whether, in the circumstances set forth above, 
the Court to which the local area is transferred can also entertain an application to 
execute the decree. The High Court of Calcutta 10 has held that it can. But the Madras 
High Court has held that such Court cannot execute the decree unless the Court which 
passed the decree has sent it for execution to it. But at the same time, that High Court 
has held that the Court to which the area has been transferred has inherent jurisdiction 
to execute the decree and so the absence of an order of transfer by the Court which 
passed the decree will not make its orders null and void. 11 

In Seeni Nadan v. Muthusami , 12 Wallis, C. J., expressed an opinion (though 
it was obiter) that S. 150 of the Code conferred upon the Court of transfer jurisdiction to 
entertain an application for execution. This view has been taken in the undermentioned 
decision of the Madras High Court, 13 by the Oudh Judicial Commissioner’s Court 14 and 
by the Bombay High Court also. 10 On the other hand, it was held in later decisions of 
the Madras High Court 16 that the Court of tiie transferred area has no jurisdiction to 
entertain the application for execution. The difference of opinion is due to tho different 
interpretations of S. 150. (See Note 2 on S. 150.) It is respectfully submitted that this 
last view is correct. Under s. 37 (b) a “Court which passed a decree” will include a Court 
other than that which actually passed it, only where the latter ceases to exist or ceases 
to have jurisdiction to execute the decree. If tho jurisdiction of the Court which actually 
passed the decree does not cease by reason of the property dealt with by it being trans¬ 
ferred to the jurisdiction of another Court, the Court of the transferred area is not a 
“Court which passed the decree.” Under s. 38 of the Code, a decree may bo executed 
either by the “Court which passed the decree” or by the Court to which it is sent for 
execution. It follows, therefore, that the Court of the transferred area cannot entertain 
an application for execution of the decree. The mere fact that a temporary Court is 
established for a certain period and is thereafter continued cannot deprive that Court of 
its character of the Court which passed the decree. Hence, such Court has jurisdiction to 
entertain an application for the execution of the decree. 17 


9. (’08) 35 Cal 974 (978)(DB). (No. It should trans¬ 
fer it to the proper Court.) 

('93) 20 Cal 105 (106) (DR). (No. It should transfer 
the decree to the Court having jurisdiction.) 

*C90) 17 Cal 699 (703, 701) (I’ll). (No. In this case 
the facts show that the suit itself was instituted in 
a Court having no territorial jurisdiction : 15 Cul 
667 overruled.) 

(’81)6 Cal 513 (515, 519) (DD). (No. Should not 
order sale hut transfer it to Court having territorial 
jurisdiction.) 

(’27) 14 A 1 R 1927 Mad 627 (629) : 50 Mad 8*2 
(DR). (No jurisdiction to selh-Case of a inort-a-e 
suit—View of Vcnkatasubbarao.-T., holding contrary 
in A I It 1926 Mad 421 : 49 Mad 7 16 criticised 
NOTF-AIR 1927 Mad 627 : 50 Mad S82 is over¬ 

ruled by A I R 1932 Mad 418 : 55 Mad 801 (SR) 
on another point.) 

(’24) 11 AIR 1924 Mad 157 (457) (DR). (No. Trans¬ 
fer under S. 39 is obligatory.) 

(’20) 7 AIR 1920 Mad 505 (506, 508): 43 Mad 135 
(DR). (No Transferee Court lo3ing territorial! iurR- 
diction.) 

’17) 4 AIR 1917 Mad 272 (273). (Suit for partition 
—It cannot execute thedecree, hut should transfer 


it to the Court having territorial jurisdiction.) 
(’30) 17 AIR 1930 Oudh 305 (308, 309) (DB). (No.) 

10. (’81) G Cal 513 (515, 519) (DB). 

(’01) 28 Cal 238 (2 10, 241) (DR). (Distinguishing 
25 Cal 315.) 

11. (’43) 30 AIR 1943 Mad 149 (150. 153) (1)R). 

12. ('20) 7 AIR 1920 Mad 427 (432): 12 Mad 821 
(L’B). 

13. (’24) 11 AIR 1924 Mad 32 (32) (DR). 

14. (’06) 5) Oudh Caa 281 (283). 

15. ('25) 12 AIR 1925 Bom II 1 (111) (DR). 

16. *(’32) 19 AIR 1932 Mad 418 (119) : 55 Mad 
*01 (SR). (The transferee Court can execute onlv 
after transmission of decree : AIR 1927 Mad 627*: 
50 Mad 882 overruled.) 

+ ( ■>« ) Allt 19as MaU 746 (751). (Dissenting, 
from AIR 1927 Mad 627 : 50 Mad 8S2. Approved 
in A 1 U 1932 Mad 118 : 55 Mad 801 (SI3).) 

C35) 22 AIR 1935 Mud 935 (935) 

C Mad I 4Gl ( j 19) G AIR 1919 Mad 192 (103) : 1 - 
VoO^DB) 2 AIU 1935 Mad 819 (849) : ** Mad 
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Where the Court is one and the same but is presided over by several Judges the 

decree passed by one can be executed by the other. Section 37 ( b) does not apply to such 
a case. 18 4 

See also section 38, Note l. 


COURTS BY WHICH DECREES MAY BE EXECUTED. 


38 . [S. 223, para. l.J A decree 5 may be executed 2 either by the Court 
Court by which decree which passed it, 3 or by the Court.to which it is sent for 

execution. 4 


may be executed. 


[1877, S. 223, para. 1; 1859, Parts of Ss. 285 and 286.] 

Synopsis 


1. Scope and object of the section. 

2. “May be executed.” 

3. Court which passed the decree. See Sec¬ 

tion 37. 

4. Powers of Court to which decree is sent 

for execution. See Sections 41 and 42 and 
Order 21 Rule 16. 

4a. Powers of transferor Court after transfer 
of decree. See Section 42, Notes 1 and 3, etc. 

5. What decrees may be executed. 

6. Territorial jurisdiction. 

7. Pecuniary jurisdiction. 

8. Executing Court, if can go behind decree. 


9. Executing Court may construe decree. 

9a. Executing Court may declare decree to 
be incapable of execution. 

9b. Power of executing Court to fix order in 
which mortgaged properties are to be 
sold. . 

9c. Power of executing Court under rent 
decree. 

9d. Power of executing Court to enforce 
agreements between parties in course of 
execution proceedings. See Section 47, 
Note 41. 

10. Simultaneous executions. 

11. Execution proceedings and res judicata. 


NOTE to tlie Synopsis. See the Notes indicated for the following topics : 
Inconsistent decisions in execution. See S. 11 Note 100. 

Interest or mesne profits when added exceeding jurisdiction. See Note 7. 


1. Scope and object of the section. — Under this section a decree may be 
executed 1 — 

(a) by the Court which passed the decree”" which is defined in s. 37 , or 

(b) by the Court to which it is sent for execution. See S. 39 . 

A Court which is neither the Court which passed the decree nor the Court to which 
the decree is transferred for execution cannot, as a general rule, execute the decree. 3 
There arc, however, some exceptions. A decree may he executed also by the Court to 
which the execution proceedings may be transferred under the provisions of S. 24. 4 Again, 
it has been held 0 that whore there are two independent Courts within the same territorial 


18. (’ll) 73 Cal L Jour 351 (333) (DB). • 

(’19) G AIR 1919 l’at 367 (3G9) (DB). 

Section 38 — Note 1 

1. (’12) 35 Mad 588 (500). 

(’22) 9 AIR 1922 Nag 189 (191). 

2. (’35) 22 A 1 R 1935 Mad 849 (850) : 58 Mad 
1009 (1>B). (Temporary Court established for one 
year and continued thereafter — Its character as 
Court passing the decree is not lost and itcan exe¬ 
cute the decrees passed by it in the previous year.) 

3. (’30) 23 A I R 1936 Bat 015 (G16): 15 Bat 439 
(DB). 


4. f (’23) 12 AIR 1925 All 27G (277) : 47 All 57 
(DB). 

(’95) 22 Cal 871 (874) (DB). (Jurisdiction conferred 
on a Court by an order of transfer under S. 24, 

C. 1*. Code, transferring the suit for trial toitdoes 
not necessarily terminate as soon as the decree is v^' 
passed.) 

[See (’81) 5 Bom G80 (681) (DB). (Held that Dis¬ 
trict Judge has power to withdraw an application^/ 
for execution of a decree.)] 

5. (’19) G AIR 1919 Pat 367 (369) (DB). 

(See also (’09) 4 Ind Cas 510 (511) (Cal). 

(’35) 22 AIR 1935 Pat 468 (469).] 
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limits having concurrent jurisdiction, it is open to either of the Courts to execute the 
decree of the other. Under S. G3, where a property is attached in execution of decrees of 
more Courts than one, the Court of the highest grade is the Court by which the property 
should be sold. Under O. 21 R. 1 G an application for execution by the transferee of a decree 
can be made only to the Court which passed the decree. (See O. 21 R. ig, Note 12 .) 

Where a Court has, at the time of the presentation of an execution petition, no 
jurisdiction over it or could only exercise its jurisdiction irregularly, the Court is not bound 
to dismiss the execution petition if it afterwards obtains jurisdiction. 6 

Sections 3S, 39, 41, 42, 45 and 4G of the Code apply to the Arakan Hills. See the 
Arakan Hill Tracts Laws Regulation, I of 191G, Schedule I. 

2. “May be executed.” — For the meaning of the term ‘execution’, see Note 3 on Section 36. 

3. Court which passed the decree. — See Section 37. 

4. Powers of Court to which decree is sent for execution.—See Sections 41 and 4*> « n ,i 

O. 21 R. 16. a,M 

4a. Powers of transferor Court after transfer of decree. — See Section 42 Notes 1 and 3- 

S. 46 Note 1 ; O. 21 R. 10, Note 6 ; R. 16, Note 12 ; R. 22, Note 14 and R. 28. Note 1. ’ 


5. What decrees may be executed. — Where a decree is reversed or 
modified or affirmed on appeal, the only decree capable of execution is the appellate 
decree . 1 In exceptional cases, however, where the appellate judgment does not even 
affirm the decree of the lower Court, but simply dismisses the appeal, the general rule 
that the appellate decree alone is the one to be executed does not apply and the Courts 
should allow execution of the decree of the original Court . 2 


TBut see (’41) 73 Cal L* Jour 351 (354, 355) (DB). 
(II two Subordinate Judges have the same local 
jurisdiction assigned to them, it is certainly com¬ 
petent for the District Judge to distribute the 
business among the two officers, but that would 
not empower the District Judge to make any order 
in contravention of S. 38, C. P. Code, and direct 
that the decree passed by one of the officers could 
be executed by the other.)] 

6 - (, 34) 21 AIR 1934 Mad 283 (286) : 37 Mad 793 
(DIJ). 

Note 5 

1. ( 33) 23 AIR 1933 Bah 859 (859). (Preliminary 
an.l final decree obtained — Final decree sought to 
be executed — Preliminary decree modified in ap¬ 
peal by a compromise—Original final decree is not 
executable and a fresh final decree must be ob¬ 
tained.) 

*(’72) 14 Moo Ind App 465 (1*9, 490, 491) (PC) 
t(’01) All 152 (158) : 27 Ind App 209 (PC). 
(Appeal to I my Council—Decree to be executed 
is that of the Privy Council ) 

(’08) 20 All 493 (495, 496). 

(’91) 13 All 394 (395). 

(’89) 11 All 346 (347). 

+ (’89) II All 314 (318) (FB). 

*(’89) 11 All 267 (274) (FB). 

*(’82) I All 376 (379) (FB). 

+ (’30) 17 AIR 1930 Bom 225 (227) (DB). (Cases 
turning on limitation cited.) 

( otli) 1 AIU 191-1 lk>rn 132 (13,) : Bom 175 

(’98) 22 Bom 500 (50G) (DB). 

(’95) 19 Bom 258 (200) (DB). 

(’30) 17 AIR 1930 Cal 308 (310) (DB). 


( 17) 4 AIR 1917 Cal 417 (419) (DIi). (Dismissal 
under O. 41, R. 11.) 

(’18) 5 AIR 1918 Cal 133 (134) (DB). 

(’98) 25 Cal 311 (313) (DB). (But where appellate 
decree simply dismisses lower Court’s decree, time 
for redemption fixed by latter not extended — 
Obiter.) 

(’95) 22 Cal 467 (472) (DB). 

(’93) 20Cal 551 (55G) (DB). (Appeal to Privy Counc il 
— Decree to be executed as that of the Privy Council ) 
(’82) 8 Cal 218 (224) (FB). ' 

(’75) 23 Suth W R 57 (58) (DB). 

+ (’71) 7 Beng B K 704(714) (FB). 

(•92) 15 Mad 170 (171) (DB). 

+ (’31) 18 AIR 1931 l'at27 (29):9 Pat 829 (DB).(Ap¬ 
plication to execute trial Court’s decree mention¬ 
ing affirmance on appeal—Sufficient compliance ) 
(1H) 5 AIR 1918 Pat 260 (261) : 3 Pat B Jour 116 
(DB). (Appeal to Privy Council — Decree to beexo 
euted ns that of the Privy Council.) 
l.S'ec (’33)20 AIR 1933 1’ C 0s (70) : 60 Cal GO” • 
60 Ind App 83 (PC). 

(’12) 39 Cal 925 (929) : I f Ind Cas 299 (300) 1 
2 *f21) 8 AIR 1921 Bow Bur 37 (12) : H i, ow 
Bur Rul 163 (DB). ’ J ° W 

(’ll) 1 AIR 191 I P C 65 (06) : 36 All 281 : 41 r ni i 
App 104 ( PC), l Dismissal for default of prosecution ) 
•I D 1 AIR 1914 P C 66(67) : 36 All 350 (PC) (Do 
( .U ) lo Bom .>,0 ( »73) (DB). (Appeal Withdrawn- 
Original decree alone can be executed ) 

(’06) 1906 Pun Re No. 48, p. 172 (179 isn /r,MM 
(’24, 11 AIR !924 Cal 830(832) : 51 Cal 715 ^ 

(Dismissal for default of prosecution.) 

1 DoJ^ 4 AIU 1917 Cal (730): 44 Cal 954 (DB). 
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Whore the appellate decree affirms the lower Court’s decree with all its specifica 

tarns, it would be competent to the executing Court to look at the latter dewee for" 

mformation as to its contents. But it is always desirable that the appellate decree should 

embody so much of the lower Court’s decree as it is intended to affirm, as this avoids 
the necessity for reference to the superseded decree. 4 

canal A pul ' ely declaratory decree is not capable of execution and a decree originally 
Whethe , °“ " ub f quently becorae incapable of execution. 3 The question 

Tf the dec T If P ;“ CU ‘° be SettIed primarily npon the form of the language 

° h i,tr:: 3e fr t * ° aSCel '‘T "’ hether a decree is executable is whether there 

definite tffinc” a defimte person to do ° e t0 ™frain from doing a 

Kvery decree to be executed must, as a rule, he a subsisting decree. 7 

.... 6 ’ Terr ‘ t0 f lal jurisdiction. — As a general rule territorial jurisdiction is a 

condition precedent to a Court executing a decree, 1 and neither the Court which passed 

the decree- nor the Court to which it is sent for execution 3 can execute it in respect of 

property lying outside its territorial jurisdiction. To this rule, however, there are certain 
exceptions : 

, (1) Where the suit is instituted, under s. 17, in Court A in respect of properties 

situated within the jurisdiction of Courts A and B, the decree passed in the suit can be 


(’G9) 4 Mad H C li 32 (39) (DB). (Do.) 

[Sreafso (’42) 29 AIR 1942 Oudh 84 (87) (DB). 
(Execution of trial Court’s decree — Execution 
stayed uuder O. 41, R. 5—Appeal dismissed and 
stay order discharged — Decree-holder can apply 
to execution Court to resume execution proceed¬ 
ings — Fresh application is not necessary even 
where trial Court’s decree is affirmed—The trial 
Court’s decree is not wiped out for all purposes.)] 

3. (’84) G All 48 (49) (DB). 
t ( 82) 4 All 370 (378) (FB). 

(’85) 7 All 360 (308, 309) (DB). 

(’83) 5 All 589 (590) (DB). (Costs of lower Court 
awarded although not specified in appellate decree.) 

4. f (’73) 14 Moo Ind App 165 (492) : 10 Beng 
L R 101 (114) (PC). 

5. (’13) 19 Ind Cas 375 (370) (All). (Where a decree 
gives a life estate to A and he dies before execution 
is taken out, it becomes incapable of execution.) 

(’34) 21 AIR 1934 Cal 402 (404) : 61 Cal 148. (De¬ 
cree embodying the contract between parties is a 
declaratory decree.) 

C95) 19 Bom 546 (549) (D11). (Decreesuperseded by 
agreement—No execution.) 

(’95) 22 Cal 903 (908). (Decree creating charge— 
Remedy by way of suit.) 

( 95) 22 Cal 859 (863, 804) (DB). (Do.) 

(’98) 2 Cal W N 33 (33). (Do.) 

(’21) s AIR 1921 Bah 370 (377). 

(’82) I Mad 219 (220) (DB). (Decree incapable of 
execution being too indefinite.) 

( 07) 2 Mad L Tim 94 (95). (Decree directing per¬ 
formance oi puja and giving honours etc., is a 
declaratory decree.) 

(’20) 13 AIR 1920 Nag 158 (100) : 21 Nag L 11 
1 18. (Part capable of execution if independent, is 
executable.) 

(’34)21 AIR 1934 Pesh 3 (4). (The insertion of a 
clause that decree may be executed cannot change 
its nature.) 


C See also (’80) 5 Cal L Rep 176 (178).] 

Also see S. 47 Note 33. 

6. f (’34) 21 AIR 1934 Mad 680 (680, 681). 

[Sec also (’42) 29 AIR 1942 Oudh 1 (3) : 17 Luck 

249 (DB). (Compromise deoree—Exeeutability_ 

If the compromise is mentioned in the operative 
part of the decree it is capable of execution.) 

(’41) 28 AIR 1941 Oudh 587 (589, 590): 17 Luck 
121 (DB). (Where an award made a rule of Court 
provided that in default of payment of the instal¬ 
ments the entire balance would become imme¬ 
diately due and in lieu thereof the property 
hypothecated was to be deemed as foreclosed and 
the rights of the judgment-debtor were to be 
deemed extinguished from that date, it was held 
that such decree was not purely a declaratory one 
and could he executed.)] 

7. (’03) 30 Cal 718 (721) (DB). 

(’06) 29 Mad 175 (176) (DB). (Attachment when 
cx parte decree had been set aside—Void.) 

(’33) 20 AIR 1933 Lab 859 (859). (Preliminary de¬ 
cree and final decree — Appeal from preliminary 
decree and compromise modifying such decree —• 
Final decree as such cannot be executed unless 
fresh final decree is obtained.) 

Note 6 

1. (’29) 10 AIR 1929 Lab 645 (640). 

2. (’29) 10 AIR 1929 Cal 818 (818): 57Cal67(DB). 
(’81) 7 Cal 410 (412) (DB). 

f (’30) 17 AIR 1930 Cal 502 (503,504): 57 Cal 964 
(DB). (Rule has primary reference to execution as 
defined in S. 51 (b) and not applicable to sales by 
receivers.) 

f(’ll) 39 Cal 104 (109) : 11 Ind Cas417 (418) (DB). 
(’91) 18 Cal 526/(530) (DB). 

*(’90) 17 Cal 699 (703) (FB). 

(1862) 1 Hyde 130 (139). 

(’32) 19 AIR 1932 Pat 143 (149): 11 Pat 473 (DB). 
Also see S. 17 Note 8. 

3. (’39) 2G AIR 1939 Pat 532 (533):18 Pat 670 (DB). 
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executed by Court A even in respect of properties situated within the jurisdiction of Court B. 
The reason is that where a Court has acquired jurisdiction in a suit, such jurisdiction will 
continue in execution proceedings also. 4 Court A can also send the decree for execution 
to Court B and the latter Court can then execute the decree against such property. 6 

( 2 ) Where subsequent to the passing of a decree by Court A in respect of certain 
properties, the territory within which such properties are situate is transferred to the 
jurisdiction of Court B, Court A, nevertheless, does not cease to have jurisdiction to 
execute the decree and can entertain an application for execution. 0 But it cannot sell 
the property or order its delivery to the decree-holder. 7 

(3) Where an application for execution pending in one Court is transferred by 
the High Court under s. 24 to another Court in another district, the latter Court gets 
jurisdiction to execute the decree in its entirety and thus obtains the same territorial 
jurisdiction as the former Court for purposes of executing that decree. 8 

(4) Where a single revenue-paying estate is situate within tho jurisdiction of 
Court A and of Court B, Court A can execute a decree for money passed by it by 
attachment and sale of the whole property. 9 

(5) The salary of a public oilicer or of a servant of a railway company or of a 

local body may be attached by a Court although the disbursing officer is outside the limits 
of its local jurisdiction. 10 


7. Pecuniary jurisdiction. —It has been observed in Note 5 on s. G that where 
a Court has jurisdiction at the time of the institution of a suit, it does not lose it by any 
change in the value of the subject-matter after the institution, and that it can pass a 
decree in such a suit for an amount even exceeding its pecuniary jurisdiction. It follows 
that the Court can execute the decree even when the decretal amount plus the interest or 
me3ne profits exceeds the limits of its pecuniary jurisdiction. 1 

See also Note 5 on section 39. 


8. Executing Court, 
go behind the decree. 1 In other 


if can go behind decree —An executing Court cannot 
words, the jurisdiction of the Court executing a decree 


(’20) 7 AIR 1920 Mad 505 (50G): 43 Mad 135(DB) 
(’IS) 5 AIR 1918 Mad 17 (17) (DB). 

(But see (’38) 25 AIR 1938 l'at 237 (238) (DB).) 

4. (’42) 29 A I R 1942 Lah 123 (124). (Power of 
executiug Court—Mortgage decree—Sale of mort¬ 
gaged property oven though property is beyond 
jurisdiction can be ordered—But Court has discre¬ 
tion in matter : A I R 1933 Lah G87 ; 22 Cal 871 
relied on.) 

I ( 87) 14 Cal G61 (G68) (DB). (Suit on mortgage.) 
(’92) 19 Cal 13 (15) (DB). (Do.) K h ' 

*(’39) 2G AIR 1939 Cal 403 (109) : I L R (1939) 
1 Cal 493. (Mortgage decree for sale — S. 39 does 
not compel transfer of decree.) 

( 94) 21 Cal 639 iGll) (DB). (Suit on mortgage ) 
t’lG) 3 AIR 1916 Mad 632 (632) (DB). 

( 28) 107 Ind Cas 195 (197) (Nag) (Where business 
of Court transferred under S. 150.) 

(’25)12 AIR 1925 Pat 139 (139, 110) (DB). (Suit 
on mortgage.) 

( See also (’02) 1902 Pun Re No. 8, n. 30 (35).1 
Also see S. 17, Note 8. 

5. (’18) 5 AIR 1918 Lah G3 (61) : 1918 Pun Re 
No. 43. 

6. See Note 5 on S. 37. 


[.Sec also (’39) 2G AIR 1939 Rang433 (434): 1939 
Rang L It 587. (Court can issue notice to judg¬ 
ment-debtor living outside its own jurisdiction 7f 
an application has been made for attachment of 
his property inside t lie jurisdiction of the Court.)l 

7. See Note 5 on S. 37. 

8. (*42) 29 AIR 1912 Oudh 1 (8): 17 Luck 219 (DB) 

9. See O. 21. R. 3. ” 

(’86) 12 Cal 307 (312) (DB). 

(’83) 12 Cal L Rep 101 (106) (DB). 

(’82) 8 Cal 703 (705) (DB). 

[Nco also (’78) 2 Cal L Rep 331 (336). (The sale 
of part of single talnq in two districts is void )1 

10. See O. 21, R. 18, Note 1. J 


• » v vv / 

1 (’86) 10 Bom 200 (202) (DB). 

( 33)20 AIR 1933 Sind 128 (128) (DB). (Such a 

CouTf b .?Ic , ( T‘;"fXe r r« e ) 1 “« CUUo “ «"<*'■«- 

! : i»! I? &! S,n-^o;;l c,a 232 <*«) inm. 

l 134 (DB)! 11 1939 115 1939 BaogL R 

Note 8 

1. (’12) 34 All 321 (322): 14 Ind Cas506 (507) (DB). 


I CPC. 
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niusfc be determined with reference to and is circumscribed by the directions contained in 
the decree. It has no power to go behind it or question its legality or correctness. 2 (See 
—o s ‘ 47 NQte 29 -> This is based on the principle that a proceeding to enforce a 


( 32) 10 AIR 1932 Rom 483 (483). {Decree against 
father and sons without any restriction. Sons can¬ 
not in execution plead that execution against them 
must be restricted to their interest in the family 
property.) 

(’38) 25 AIR 1933 P C 98 (100) : 32 Sind L R 401 
(PC). (In execution proceedings, the question as to 
whether the view of the Court which passed the 
decree is right or wrong is no longer open.) 

(’35) 22 AIR 1935 All 2G9 (271) (DR). 

('33) 20 AIR 1933 All 113 (114) (DR). 

(’31) 18 AIR 1931 All 38 (40) (DR). (Decree on 
mortgage — Question as to legality of mortgage 
cannot be gone into in execution.) 

(’20) 7 AIR 1920 All 129 (131) : 42 All 541 (DR). 
(Rut it can recognize a discharge subsequent to 
decree.) 

(’18) 5 AIR 1918 All 96 (9G) : 10 All 659 (DR) 

(’14) 1 AIR 1914 All 230 (231). 

(’98) 1398 All W N 17 (17). 

(’32) 19 AIR 19&2 Rom 462 (463). 

(’22) 9 AIR 1922 Rom 195 (196) : 46 Rom 243 
(J>R). (Objection that a defendant was not im¬ 
pleaded in appeal and as such decree could not be 
executed adversely to him does not lie ) 

T03) 5 Rom J. R 1036 (1010). 

( 87) 11 Bom 537 (539) (DR). (Decree against pro¬ 
perty-personal execution cannot be taken.) 

('26) 13 AIR 1926 Cal 109 (110) (DR), 
t (’15) 2 AIR 1915 Cal 122 (123) (DR). 

( 12) 15 Ind Cas 735 (738) (Cal). (A term of com¬ 
promise not embodied in decree — Execution only 
as decree stands.) 

('08) 8 Cal L Jour 20(25) (DR). (Objection that pro¬ 
perty in a mortgage decree for sale does not belong 
to the judgment-debtor—Invalid.) 

(’01) 31 Cal 179 (182) (DR). (Pre-decree agreement 
cannot be set up in answer to execution.) 

C36) 23 AIR 1936 Lab 704 (704) : 17 Lab 187 
(DR). (Decree against all defendants—Objection by 
one of the defendants that he is not personally 
liable cannot bo entertained by the executing 
Court.) 

(’35) 22 AIR 1935 Lah 549(550). (Mortgage decree 
regarding certain property against father — Sons 
cannot object that the property was their personal 
property and not liable under the mortgage by the 
father.) 

{’31) 18 AIR 1931 Lah 515 (545). 

(’32) 19 AIR 1932 Lull 529 (530). (Decree ordering 
sale of property—Plea in execution that land being 
that of agriculturist cannot be sold by virtue of the 
provisions of the Punjab Alienation of Land Act 
cannot be taken; but see however A I It 1933 Lah 
397 (399).) 

(’26) 99 Ind Cas 999 (1000) (Lah). 

(’3K) 25 AIR 1938 Mad 809 (809). (Decree not 
showing minor as not properly served—Decree 
must be executed as it stands.) 

+ (’37) 21 AIR 1937 Mad 134 <136) : I L It (1937) 
Mad 329 (DR). (Decree for sale of mortgaged pro¬ 
perty— Judgment-debtor alleging that properly is 
not liable to sale being inalienable — Executing 


Court is not entitled to enquire into plea ; AIR 
1935 Mad 647 reversed.) 

(’33) 20 AIR 1933 Mad 175 (176) (DB). (Personal 

decree against one member of a Hindu family_ 

No decree against others — Decree-holder cannot 
prove in execution that the decree was against the 
defendant as manager.) 

( 32) 19 AIR 1932 Mad -557 (558). (Terms of com¬ 
promise in compromise decree beyond scope of suit 
— Plea of npn-executability cannot be raised iix 
execution—Appeal against decree is remedy.) 

(’25) 12 AIR 1925 Mad 270 (271). 

(’20) 7 AIR 1920 Mad 183 (187): 43 Mad 786 (DB), 
(’0G) 29 Mad 314 (317) (DB). 

(’02) 25 Mad 537 (539) (DB). 

(’01) 24 Mad 665 (669) (DB). 

(’93) 3 Mad L Jour 220 (221) (DB). 

C25) 12 AIR 1925 Nag 361 (362). 

(’32) 19 AIR 1932 Pat 184 (185) (DB). (Decree giving 
personal relief against defendant—He cannot plead 
in execution that there is no personal liability.) 

2. (’13) 30 AIR 1943 Nag 165 (165) : I L R (1943)' 
Nag 293 (DB). (Decree based on award — Validity 
of decree cannot be questioned on ground of want 
of registration of award.) 

(’42) 29 AIR 1942 Pat 264 (265) (DB). (Major 

judgment-debtor described as minor in decree_ 

Executing Court must execute decree as it finds it 
— It cannot treat decree as nullity.) 

(’ ll) 28 AIR 1941 Lah 131 (133.134) : ILR (1941) 
Lah G59 (DB). (Executing Court cannot question 
the correctness or propriety of amendment of de¬ 
cree — That is function of appellate Court.) 

(’ll) 28 AIR 1941 Rang 163 (165) : 1941 Rang 
L U SO (DB). b 

(’41) 28 AIR 1941 Sind 1GG (168) : I L R (1941) 
Kar 72 (DR). 

(’40) 27 AIR 1910 Sind 150 (150) : I L R (1941) 
Kar 79 (DB). 

(’40) 27 AIR 1940 Rom 277 (278) : ILR (1940) 
Rom 633. 

(’40) 27 AIR 1940 Mad 628 (629). (Decree chal¬ 
lenged ns being one against an unregistered part¬ 
nership—Objection requiring investigation and not 
appearing on face of decree cannot be gone into.) 

(’10) 27 AIR 1940 Lab 7 (8). (Extraneous matters 
included in a decree without objection by defen¬ 
dant — The executing Court cannot refuse to exe¬ 
cute decree on ground that it was extraneous to 
the subject matter of the suit.) 

(’29) 16 AIR 1929 Cal 650 (651) (DB). (Execution 
of amended decree — Question of propriety of 
amendment cannot be gone into.) 

(’26) 13 AIR 1926 Cal 1179(1180) (DB). (Execution 
of final decree in mortgage suit—Executing Court 
ennuot challenge validity of final decree on ground 
that no preliminary decree bad been passed.) 

(’28) 1928 Mud W N 227 (227). (e. g. on the 
ground of want of proper representation of minor.) 
(’32) 19 AIR 1932 Cal 517 (520) (DB). (Decree 
ordering sale—Saleability of the properties cannot 
be questioned in execution — Remedy is appeal, 
against decree.) 
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judgment is collateral to the judgment, and, therefore, no inquiry into its regularity 
or validity can be permitted in such a proceeding. 3 It follows that the executing Court 
must execute the decree as it stands and according to its terms. 4 It cannot enter into 


(’38) 25 AIR 1938 P C 98 (100) : 32 Sind L R 401 

(P C). 

(’37) 24 AIR 1937 All 513 (514) (DB). 

(’33) 20 AIR 1933 All 649 (652) : 55 All 775 (FB). 
(Burt of compromise not relating to suit but Court 
holding that it relates to suit and passing decree 
thereon — Decree is not nullity and cannot be ques¬ 
tioned in execution.) 

(’31) 18 AIR 1931 All 746 (747) (DB). (Executing 
Court cannot refuse to execute on ground of some 
irregularity committed in the suit before the decree 
was passed.) 

(’15) 2 AIR 1915 All 57 (58) : 37 All 278 (DB). 
(’98) 20 All 337 (338, 339) (DB). 

(’70) 6NWPHCR 98 (98, 99) (DB). (It cannot 
see whether a minor was or was not properly re¬ 
presented.) 

(’07 1 1907 All W N 286 (286) (DB). 

+ (’35) 22 AIR 1935 Bom 95 (96) (DB). (Decree 
against property — Contention that it cannot be 
sold in execution cannot be raised.) 

(’33) 20 AIR 1933 Bom 298 (301, 302)(DB). (Party 
not taking objection to recording of a compromise 
cannot in execution question the legality of the 
compromise.) 

(’21) 8 AIR 1921 Bom 228 (228) : 45 Bom 503 
(DB). 


(’35) 22 AIR 1935 Cal 631 (634): 63 Cal 92 (DB). 
(’33) 20 AIR 1933 Cal 496 (497, 498) (DB). (Exe¬ 
cuting Court cannot consider whether the decree as 
it stands is defective or faulty.) 

*(’33) 20 AIU 1933 Cal 85 (89): GO Cal 191. (Decree 
against person under disability without proper 
representation cannot be challenged on that ground 
in execution ) 

( l 5) Al A !, R 1925 Cal 203 (203 > (DP)* (Objection 
that the decree sought to be executed was passed 
against a wrong person.) 

(’20) 7 AIR 1920 Cal 103 (104) (DB). 

I ( I?) 4 AIU 1917 Cal 844(845): 44 Cal 627 (DB). 

it wa3 passed against a 
lunatic or minor not properly represented.) 

( 15) 2 AIR 1915 Cal 122 (123) (DB) 

(’10) 8 Ind Cas 26 (28) (DB) (Cal). (Objection that 
a decree was passed against an infant represented 
by Ins mother as his guardian ad litem in contra¬ 
vention of O. 32 It. 4 ) 

(’02) 6 Cal W N 796 (798) (DB). 

( (DB) 21 AIU 1931 Lah 438 (439) : 15 Lah 772 

(’33) 20 AIR 1933 Lah 46 (46) (DB). (Award made 
rule of Court — Decree not a nullity on the face of 
it—Executing Court cannot go behind decree.) 

j>'jV . 19 1932 Dah 534 (534) : 14 Lah 6 (DB) 

( 32) 19 AIR 1932 Lah 529 (530). (Plea that pro¬ 
perly being of an agriculturist cannot be sold 
cannot be raised for lirst time in executing Court 
when decre-j orders sale of that property ) 

( 26) 99 Ind Cas 535 (536) (Lah). (Execution of 

f£li 4 M~\ V in , ?n y ° f aW:utJ - if c,in bc none into.) 
(24) 11 Allt 1921 Lah 448 (418) : 5 Lah 54 (DB 


/ . . -- * \ 

minor not properly represented.) 


) 


(’20) 7 AIR 1920 Lah 79 (80). (But executing Court 
must decide about executabilifcy of decree.) 

(’13) 1913 Pun Re No. 68, Page 254 (256). 

(’38) 25 AIR 1938 Mad 144 (144)(DB). (Final decree 
providing for sale of a particular item to discharge 
prior mortgage debt — Executing Court cannot 
question such direction.) 

+ (’35) 22 AIR 1935 Mad 598 (599). 

(’34) 21 AIR 1934 Mad 40 (44): 57 Mad 426. (Exe¬ 
cuting Court canuot refuse to execute award under 
the Co-operative Societies Act unless it is apparent 
on the face of it that it is passed without juris¬ 
diction.) 

(’33) 20 AIR 1933 Mad 197 (198). 

(’16) 3 AIR 1916 Mad 20 (22) : 39 Mad 570 (DB). 
(’ 82 ) 4 Mad 324 (325) (DB). (Objection that suit 
was not sustainable cannot be taken.) 

( 37) 20 Nag L Jour 6 (7) (DB). (Court executing 
award cannot question correctness of award.) 

+ (’18) 5 Allt 1918 Oudh 105 (108). 

(’36) 23 AIR 1936 Pat 93 (94, 95): 15 Pat 51 (DB). 
(Court executing final decree cannot investigate 
whether application for final decree was time 
barred.) 


(’34) 21 AIR 1931 Pat 426 (427). 

+ (’34) 21 Allt 1934 Pat 203 (204): 13 Pat 17 (DB). 
(Compromise decree — Objcctiou as to one of the 
terms being outside the scope of the suit cannot be 
entertained by executing Court — Remedy is by 
way of review or appeal.) 

(’33) 20 AIR 1933 Pat 161 (163) : 12 Pat 77 (DB). 
(Where Court passing mortgage decree definitely 
lays down order in which properties are to be sold, 
executing Court cannot ignore this order and 
change it.) 

(’32) 19 AIR 1932 Pat 237 (238) (DB). 

(’32) 19 AIR 1932 Pat 184 (185) (DB). 

(’29) 118 Ind Cas 143 (144) (DB) (Put). 

(’25) 12 AIR 1925 Pat 516 (517) (DB). (Objection 
that suit was not sustainable cannot he taken ) 
(’17) 4 AIR 1917 Pat 140 (141) (DB). (e. g. an ob¬ 
jection that it was passed against a lunatic or 
minor not properly represented.) 

(’16) 3 AIR 1916 Low Bur 36 (36) (DB). 

( 33) 20 AIU 1933 Sind 130 (131) (DB). 

+ (’ll) 5 Sind L R 71 (74) : 11 Ind Cas 192 (195). 
Compare foot-note (18). 


■ ' “ uu 9w9 (U-t/, U ill J . 

(’40) 44 Cal W N 392 (393). (Objection that decree 
was passed without jurisdiction — Investigation 
necessary to determine ils validity — Executing 
Court cannot entertain objection.) 

*(’17) 4 AIR 1917 Cal 844 (847) : 44 Cal 627 
(DB). 

4- (’42) 29 AIR 1912 Sind 60 (61) : I L It ( 1941 ) 
Kar 563 (DB). (Decree for mesne profits cannot 
he challenged in execution on ground that plaintiff 
decree-holder in partition suit in which it was 
p:is-»d was in joint possession.) 

+ (’98) 20 All 397 (399) (DB). 

(si) i All 194 (196) (DB). (Cannot execute before 
the period fixed in the decree.) 
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a criticism of the decree, 6 o^give relief against its rigour, 6 or add to or alter the decree 7 


(’35) 22 AIR 1935 All 359 (360) (DB). (Decree 
against minor plaintiffs — Guardian of tbe minor 
not shown in decree as party — Decree cannot be 
executed against the guardian.) 

(’34) 21 AIR 1934 All 793 (794). (Suit between 
trustee and stranger—Decree granting costs against 

trustee—No direction how to be executed_Trustee 

personally liable.) 

t (’33) 20 AIR 1933 All 743 (744) (DB).(Execution 
Court cannot consider language of preliminary 
decree if it is at variance with final decree, and 
cannot order sale of entire mortgaged property 
when decree directs sale of only half of the mort¬ 
gaged property.) 

(’22) 67 Ind Cas 753 (753, 754) (All). 

(’15) 2 AIR 1915 All 57 (58) : 37 All 278 (DB). 
(’70) 2NWPHCR59 (GO) (DB). (Allowing pa 3 T - 
ment in instalments.) 

(’83) 5 All 53 (54) (DB). (Whether the decree 
contained a direction for inesne profits or whether 
tbe payments made were right or wrong could not 
be considered.) 

t (’32) 19 AIR 1932 Bom 4G2 (4G3). (Decreeagaiust 
defendants ] and 2 only — Executing Court must 
execute it against defendants 1 and 2 and not 
against defendant 3.) 

(’87) 11 Bom 537 ,539) (DB). (As where it directed 
the recovery of the money from the property 
mortgaged.) 

(’82) 1882 Bom P J 284 (284) (DB). (Objection that 
property in a mortgage decree for sale cannot be 
sold does not lie in execution.) 

(’70) 13 Suth W R 123 (124) (DB). 

*('34) 21 AIR 1934 Lah 438 (439) : 15 Lah 772 
(DB). (Decree directing sale of mortgaged property 
—Executing Court cannot refuse to sell.) 

( 34) 21 AIR 1934 Lah 115 (11G) : 15 Lah 32G. 
(Decree for payment of money — Judgment-debtor 
cannot in execution prove that he was sued only 
as member of joint family and was minor when 
debt was contracted.) 

+ (’22) G7 Ind Cas 710 (7 10) (DB) (Lab). 

( 20)13 AIR 1926 Mad 1114 (1144). (Question of 
marshalling decided in judgment cannot be re¬ 
opened in execution.) 

+ (’2G) 13 AIR 1926 Mad 113 (113) (DB). (Objec¬ 
tion that execution cannot proceed against certain 
assets liable under decree does not lie.) 

(’211 8 AIR 1921 Mad 85 (8G) (DB). 
t (’Hi) 3 AIR 1910 Mad 795 (798) (DB). 

(’l l) 1 AIR 1914 Mad 170 (170) (DB). (Cannot re¬ 
fuse execution against person when decree directs.) 
f (’87) 10 Mad 2s3 (288) <FB). 

<’8G> 9 Mad K(> (82) (DB). 

(15) 2 AIR 1915 Oudh 142 (113). (Can entertain 
fin objection impugning tbe right of the decree- 
holder to proceed against any property other than 
that charged in the decree.) 

(’37) 24 AIR 1937 Pat C18 (G19) (DB). 

(’25) 12 AIR 1925 Sind 318 (319) (DB). (Partition 
cannot he ordered in execution where decree 
granted only declaration.) 

f CIO) 1 Sind li li 244 (24G) : 10 Ind Cas 975 (976, 
977) (DB). 

f See also (’36) 23 AIR 193G Lah 418 (149).] 


5. t (’87) 11 Bom 528 (532) (DB). 

(’24) 11 AIR 1924 Nag 378 (381). 

6. (’01) 28 Cal 353 (361) : 28 Ind App 57 (PC). 

t (’32) 19 AIR 1932 Pat 237 (238) (DB). (Decree 
granting iuterest—Executing Court cannot refuse 
interest.) 

(’93-1900) 1893-1900 Low Bur Rul 375. 

( 35) 22 AIR 1935 Sind 140 (141) (DB). (Decree 
allowing instalments made rule of Court—Execu¬ 
tion Court cannot grant relief by allowing further 
instalments.) 

7. (’40) 27 AIR 1940 Bom 10 (11) : I L R (1939) 
Bom 708. (Description of property clear but incor¬ 
rect in decree—Executing Court cannot rectify it.)- 

*£74) 2 Ind App 219 (228): 24 Suth WR 193 (195) 

(’33) 20 AIR 1933 Pat 1G1 (163) : 12 Pat 77 (DB). 
(Mortgage decree laying down order in which pro¬ 
perties are to be sold—Executing Court cannot sell 
the properties in a different order.) 

+ (’22) 9 AIR 1922 All 27 (28) : 44 All 350 (DB). 
(’19) G AIR 1919 All 193 (194) : 41 All 517 (DB). 
(’15) 2 AIR 1915 All 233 (234). (Even if the decree 
is ambiguous.) 

(’69) IN W P H C R 198 (199) (DB). 

(’09) 2 Ind Cas 296 (297) (Bom). (Adding to.) 

(’05) 29 Bom 79 ( 81 ) (DB). (Cannot order court-fee 
not required in decree.) 
f (’02) 26 Bom 707 (710) (DB). 

(’91) 15 Bom 644 (646) (DB). (Enlarging time for 
payment by allowing further time under prelimi¬ 
nary decree.) 

(’83) 13 Bom 106 (109) (DB). (Extension of period 
of redemption.) 

(1864) 2 Bom H C R A C 101 (103) (DB). 

('35)22 AIR 1935 Cal 619 (G20) : 63 Cal 181. 
(Where the executing Court and the Court which 
passed the decree are one and the same, the Court 
can amend tbo decree in the course of the execu¬ 
tion.) 

(’35) 22 AIR 1935 Cal 215 (246) (DB). 

(’34) 21 AIR 1934 Cal 793 (794) (DB). 

(’26) 97 Ind Cas 576 (576) (Cal). (Agreement con¬ 
temporaneous with decree not to execute decree 
cannot be pleaded in execution.) 
t (’22) 9 AIR 19*22 Cel 311 (313) (DB). 

(’17) 4 AIR 1917 Cal 288 (289) (DIJ). (Or amend.) 
t (’12) 15 Ind Cas 719 (720) (Cal). 

(’01) 28 Cal 353 (3G1) : 28 Ind App 57 (P C). 

(’82) 8 Cal 332 (33G) : 9 Ind App I (PC). 

+ (’78) 3 Cal 161 (170. 171) : 4 Ind App 137 (PC). 
(’71) 1G Suth W R 275 (275). (Even by consent of 
parties.) 

(’68) 9 Suth W R 387 (388). (Alteration in amount 
of the decree.) 

2 Hay 113 : Marsh 241. fAlter amount.) 
f (’27) 14 AIR 1927 Lah 894 (895) (DB). (Exe¬ 
cution against person cannot be denied contrary 
to decree.) 

(’13) 1913 Pun Re No. 68: 18 Ind C.is 4S(49)(DB). 

(Fixing period for redemption not tired in decree.) 
(’37) 24 AIR 1937 Mad 109 (109) : 193G Mud W N 
1375 (1376) (l*B). (Decree silent about interest — 
Agreement to pay interest in execution — Executing 
Court cannot enquire into such agreement and 
modify the decree.) 
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even in the light of subsequent events, 8 or correct errors, 9 or grant a relief not 
contemplated. by the decree, 10 such as allowing costs or interest or mesne profits, 11 
or question the right of the person whose name is on the record to execute the 
decree. 13 Nor can it go into the question whether the decree was a valid one 1 ' 1 


+ (’35) 22 AIR 1935 Mad 429 (430) (DB). 

(’34) 21 AIR 1934 Mad 40 (42, 44) : 57 Mad 426. 
(Registrar of Co-operative Societies is a Court — 
Executing Court cannot refuse to execute the 
award nor could it amend it in any way.) 

(’87j 10 Mad 283 (288) (FB).(Cannot extend scope 
of decree.) 

(’37) 24 AIR 1937 Nag 120 (121):ILR(1937)Nag 344. 
(’24) 11 AIR 1924 Oudh 434 (435) : 21 Oudk Cas 
218. (Or amend by directing a set-off.) 

(’16) 3 AIR 1916 Oudh 338 (339). (Cannot add 
premia paid by decree-holder after decree to a 
Fire Insurance Company to save the property.) 

+ (’26) 13 AIR 1926 Pat 411 (412) (DB). 

(’24) 11 AIR 1924 Pat 263 (261) :3 Pat 221 (DB). 
(Decree for sale—Executing Court cannot require 
surrender of possession before ordering execution.) 
(’09) 3 Sind L R 137 (139) (DB). 

[See (’97) 19 All 480 (131). 

(’33) 20 AIR 1933 Cal 627 (629) : 60 Cal 753. 
(Executing Court and Court passing decree same 
—Amendment, made by Court not objectionable.) 
(’24) 11 AIR 1924 Nag 419 (421):22 Nag LR 121).) 
[Sec also (’41) 28 AIR 1941 Cal 530 (532) : ILR 
(1941) 2 Cal 402 (DB). (An order made under 
S. 36(6) (a) (i) of the Bengal Money-lenders Act, 
cither granting or refusing a prayer for reopening 
a decree does not come under S. 47, C. P. Code.)) 
Also see Section 152, Note 9. 

8. + (’16) 3 AIR 1916 Cal 923 (923) (DB). 

(’68) 10 Suth W R 95 (96) (DB). 

9. (’69) 1 N W P R C It 168 (170) (DB). 

(’70) 2 N W P H C R 184 (185) (DB). 

(’86) 8 All 377 (380) (DB). (No power to amend.) 
(’22) 9 AIR 1922 Mad 186 (186) (DB). (No power 
even to amend obvious error in the decree ) 
t('35) 22 AIR1935 Oudh57(58): 10 Luck 508(DB) 

10. (’42) 29 AIR 1942 Pat 196 (197) (I)B). (When 
thero is a distinct issue raised on a point in the 
suit, and the issue is decided against a party, it 
is not open to that party to obtain by execution 
what has been expressly denied tohim bythedeci- 
sion in the suit.) 

(Ml) 28 AIR 1911 Pat 566 (572) (DB). (The execu¬ 
ting Court bus no jurisdiction to hold a sale in con¬ 
travention of the terms of the decree.) 

+ (’26) 94 Ind Cas 212 (212) (Lab) 

(’35) 22 AIR 1935 All 186 (187). (The Court has 
no jurisdiction to make any inquiry in execution 
as to the amount of prospective damages after tho 
case has been decreed — The fact that the decree 
directs that the matter would be taken up in exe¬ 
cution proceeding cannot invest the execution 
Court with jurisdiction which is not given to it by 
the Code or by any other law and therefore the 
execution Court is barred from adopting that pro¬ 
cedure ) 1 

11. (’22) 9 AIR 1922 All 27 (28): 44 All 350(DB). 
(Award of costs not in decree.) 

* (’ 77 > j* Cal 161 (171): 4 I.A. 137 (PC). (Interest.) 
*(81) 8 Cal 332 (335, 336) : 9 Ind App 1 (PC). 


(Interest on mesne profits.) 

(’75) 2 Ind App 219 (228):24 Suth W R 193 (195) 
(PC). (Interest not awarded in decree.) 

( 71) 16 Suth W R 302 (303) (DB).(Interest on costs 
when not mentioned in the decree.) 

(’70) 13 Suth W R 11 (13) (DB). 

(’17) 4 AIR 1917 Mad 212 (213). (Ascertaining tho 
amount due to a puisne mortgagee who did not 
defend the suit.) 

(’83) 5 All 53 (54) (DB). (Mesne profits.) 

(’25) 12 AIR 1925 Pat 807 (809, 810) : 4 Pat 410 
(DB). (Future iuterest.) 

Also see O. 20, R. 12, Note 9. 

12. See O. 21. R. 16. 

(1900) 27 Cal 488 (491) (DB). 

(’74) 21 Suth W R 219 (219, 220) (DB). 

+ (’74) 21 Suth W R 141 (142) (DB). 

(’71) 6 Beng L R App 66 (66). 

+ (’14) 1 AIR 1914 Mad 222 (221) : 38 Mad 832 
(DB). (Where the High Court transmits a decree of 
the Privy Council to the District Cuurt the decreo 
of which was appealed against, the District Court 
could recognize a transfer of the decree by permit¬ 
ting the transferee to execute it as the position of 
the District Court in the circumstances cannot be 
compared to that of Court executing transferred 
decrees.) 

13. (’93) 15 All 334 (335). 

*(’01) 23 All 181 (190) : 28 Ind App 35 (PC). 

(’37) 24 AIR 1937 All 567(568):ILR(1937)AI1761. 
(’31) 18 AIR 1931 All 38 (40) (I>B). 

+ (’24) 11 AIR 1924 All G89(689):46 All 571(DB). 
(Overruled on another point in AIR 1933 All 252: 
55 All 334 (FB).) 

(’87) 10 All 130 (132, 133). 

(’21) 8 Allt 1921 Bom 301 (302) (DB). (Decree on 
award—Validity of award cannot be questioned.) 
*(’96) 22 Bom 475 (479) (DB). 

(’87) 11 Bom 528 (532) (DB). 

(’66) 2 Bom II C It 103 (105). (It,cannot see whether 
award of interest after decree is legal or not.) 

+ (’ll) 10 Ind Cas 532 (534) (DB) (Cal). 

(’10) 8 Ind Cas 26 (27, 28) (DB) (Cal). 

(’06) 4 Cal L Jour 475 (475) (DB). 

(’01) 31 Cal 922 (927) (DB). 

(’02) 6 Cal W N 796 (798) (DB). 

(’79) 4 Cal L Rep 97 (9 m. 99). 

(’70) 13 Suth W R 312 (313) (DI1). 

*(’36) 23 AIR 1936 Mad 618 (022, 623) : 59 Mad 
642 (DB). (Validity of decree cannot be questioned 
in execution proceedings on the ground of guardian’s 
interest being adverse to that of minor.) 

+ (’35)22 AIR 1935 Mad 23G(238):58 Mad 752(DB). 
(’32) 19 AIR 1932 Mad 7 (8). (Not to enquire if 
judgment-debtor was a lunatic not properly repre¬ 
sented.) 

(’09) 32 Mad 129 (139) (DB). 

(’07) 30 Mad 402 (105) (1)B). 

( 01) 28 Mad 26 (27, 28) (DB). (Validity of personal 
decree cannot be questioned.) 

(’96) 19 Mad 249 (253) : 23 Ind App 32 (PC). 
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or was obtained by fraud . 14 

the decree*’ u“de” TlZ'nf ^ 1 ^°° ** ]Hrisdiction o£ the Court which passed 
cares that theC^rt/o l \ h ° corres P onain S to o. 21 B. 7 it was held in some 

, C \ - i0 ' vluch a decree was sent for execution was not precluded from 
mi , y f ° b J ectlon as to the jurisdiction of the Court which passed the decree 16 
The words or of the jurisdiction of the Court which passed it” which occurred in s L 

r i \ 7 ' 14 haS — ■«“ b ^ that the result of Zt oJssZ 

passed the decree >» q " eSt,0n ^ iurisdieti0 “ of the transferor Court which 

linen f xecutio ’ 1 Couit is the very Court which passed the decree, it has 

which° uasred y t 16 V hnt a q " estl ° n of territorial or pecuniary jurisdiction of the Court 

r „ “ le d t eCree ™ nn °t be alI °™ d ‘o b « raised in execution proceedings before 

decree a n 11 i q " eSt T aS he Jul ' isdiction of the Court in other matters rendering the 
decree a nullity can be entertained even by the executing Court . 18 The Calcutta High 


t 89) 12Mad 503(50l)(DB).(Itcannotseewhether the 

compromise by minor was by leave of Court or not.) 
( 25) 12 AIR 1925 Nag 377 (373). 

( 38) 25 AIR 1938 Pat 594 (596) (DB). 

[See also (’3G) 23 AIR 1936 Lab 442 (442, 443). 
(Court executingaward under Co-operative Societies 
Act cannot question validity of award.)) 

Also see S. 47, Note 29 and S. 151, Note 2. 

14. (’91) 13 Bom 307 (308) (DB). 

( SG) 9 Mad 80 (82, 83) (DB). 

f (’31) 18 AIR 1931 All 92 (94) : 53 All 125 (DB). 
(Collusion.) 

( 0G) 30 Bom 101 (107. 108) (DB). 

See however O. 21, R. 7. 

15. For cases, see O. 21, R. 7, Note 4. 

16. For cases, see O. 21, R. 7, Note 4. 

17. (’42) 29 AIR 1942 Pat 152 (155, 156) (DB). 
(Objection as to undervaluation of Euit not taken 
in trial or appellate Court cannot be taken in exe¬ 
cution proceedings.) 

( 41) 28 AIR 1941 Nag 3G (15, 52, GO): ILIt(1941) 
Nag 1 (FB). (Objection us to territorial jursidiction 
of Court passing decree held could not bo raised 
in execution as it was waived— Principle of S. 21 
applies to execution proceedings.) 

(1.0) 27 AIR 1940 .Sind 150 (150, 153) : ILR (1911) 
Kar 79 (DB). (Decree based on award—Territorial 
jurisdiction of Court which passed decree cannot 
be questioned in execution.) 

( 33) 20 AIR 1933 Cal 85 (87. 89) : GO Cal 191. 
*r20) 7 AIR 1920 Mad 1019 (1023, 1024): 43 Mad 
075 (FB). 

*<’31) 18 AIR 1931 Rang 252(257): 9 Rang 480(FB). 

( 27) 1 I AIR 1927 Bom 83 (84): 50 Bom 839 (DB). 
('•*<) 21 AIR 1937 Cal 430 (431) (DB). 
f (’32) 19 AIR 1932 Cal 380(381) (DB). (Objection 
as to the territorial jurisdiction of the Court passing 
the decree.) 

( 75) 2 1 Sulh W R 303 (364). (Objection to jurisdic¬ 
tion was taken in the transferee Court.) 

(’34) 21 AIR 1934 Lah 804 (805). (Objection as to 
undervaluation or overvaluation of suit.) 
t (’32) 19 AIR 1932 Lah 289 (290): 13 Luh 25 (DB). 

( 04) 27 Mad 118 (119, 120) (DB). 

( 37) 24 AIR 1937 Oudli 379(381): 13 Luck 340(DB). 
035) 22 AIR 1935 Oudli 358(3G0):11 Luck 187 (FB). 

( 3 I) 21 AIR 1931 Pat 240(242) : 13 Put 290 (DB). 


(’38) 25 AIR 1938 Pesh 77 (78) (DB). 
f (’35) 22 AIR 1935 Pesh 142 (143). 

[Sec also (*40) 27 AIR 1940 Lab 280 (280, 281). 
(Executing Court can only question the decree of 
a Court on the ground of lack of inherent juris¬ 
diction and cannot question it on the ground of 
illegal exercise of jurisdiction or a material irre¬ 
gularity in the exercise of jurisdiction.)) 

18. (’42) 29 AIR 1942 Lah 237 (238) (DB). (Exe¬ 
cuting Court can enquire whether Court which 
passed decree had inherent jurisdiction and can 
refuse to execute decree if it was without jurisdic¬ 
tion — Liquidator’s order under S. 42 (2) (b), Co¬ 
operative Societies Act, stands on no higher footing 
—Executing Court can refuse to execute it if it was 
without jurisdiction: AIR 1940 Lah 280, Reversed.) 
(’42) 29 AIR 1942 Lah 129 (131) (DB). (Executing 
Court can decide whether Court or arbitrators had 
inherent jurisdiction to pass decree or award—For 
this purpose it can hold the necessary inquiry.) 

(’40) 27 AIR 1940 Lah 2S0 (280, 281). 

(’40) 27 AIR 1940 Mad 628 (629). 
t (M0) 27 AIR 1940 Sind 150(152,153):ILR(1941) 
Kar 79 (DB). (An executing Court can inquire 
into and decide that a decree is a nullity not on 
the ground of jurisdiction but because a decree 
passed is not a decree at all such as in the case of 
a decree ngninst a person who is dead or is a decree 
in arbitration proceedings under the Arbitration 
Act which is no decree at all.) 

(’33) 20 AIR 1933 All 1G3 (1G5) (DB). (Decree in 
a suit of a nature not cognizable by Civil Court 
— Decree ultra vires and not executable.) 

(’33) 20 AIR 1933 All 751 (752) (DB). 

(’IS) 5 AIll 1918 All 226 (237) : 10 All 423 (DB). 

(Decree against dead person.) 

(’8G) S All 377 (380) (DB). (Decree in accordance 
with judgment amended without notice—Objection 
ns to non-executability of decree can be taken in 
execution.) 

f (’95) 17 All 478 (482) (DB). (Decree against dead 
person.) 

(’31) 18 AIR 1931 Bom 295 (29G). (ExecutingCourt 
can question the decree on patent want of jurisdic¬ 
tion.) 

+ (’29) 1G AIR 1929 Nag 357 (357, 358) : 26 Nag 
L R GO (DB). (Do.) 
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Court has, however, broadly held in some decisions 19 that an executing Court can refuse 
to execute a decree on the ground that it was passed by a Court having no jurisdiction. 
Such a broad statement would not be correct, (see also Notes 29, 30 and 31 on S. 47). It 
has been held in some decisions that where there is an express prohibition by any enact¬ 
ment against the sale of any property in execution, the executing Court cannot sell such 


1*09) 4 Ind Cns 137 (137, 138) (DB) (Bom). (Case 
adjourned for argument—In the meanwhile plain¬ 
tiff died—Decree in favour of plaintiff is a nullity.) 
<*39) 43 Cal W N 271 (272) (DB). 
f (’32) 19 AIR 1932 Cal 9 (10, 11) : 58 Cal 1018 
(DB). (Award under Arbitration Act—No decree 
can be passed thereon—If passed, it is a nullity.) 
(’30) 17 AIR 1930 Cal 327 (328) : 57 Cal 931 (DB). 

(Decree against dead person.) 

(•13) 20 Ind Cas 506 (506) (DB) (Cal). (Do.) 

(•10) 5 Ind Cas 523 (524) (DB) (Cal). (Do.) 

(*79) 3 Cal L Rep 192 (193). (Do.) 

<’38) 25 AIR 1938 Lah 515 (519) (DB). 

(’38) 25 AIR 1938 Lah 129 (133) (DB). 

(’34) 21 AIR 1934 Lah 623 (624). (Absence of in¬ 
herent jurisdiction — Decree nullity — Executing 
Court can refuse to execute.) 

C35) 22 AIR 1935 Mad 417 (418) (DB). 

(’33) 20 AIR 1933 Mad 362 (363). (Want of juris¬ 
diction not apparent on the face of decree—Exe¬ 
cuting Court cannot go into a disputed question of 
fact regarding want of jurisdiction.) 

(’26) 13 AIR 1926 Mad 429 (430). (Decree against 
minor not represented in suit is a nullity and can 
be questioned in execution.) 

(’16) 3 A I R 1916 Mad 656 (656)*: 38 Mad 682. 

(Decree against dead person.) 

(’03) 26 Mad 31 (33) (DB). (Objection to execution 
on ground of compromise decree being opposed to 
public policy, i. e., decree for sale of an office—See 
O. 23, It. 3.) 

t (’36) 23 A I R 1936 Nag 1 (3) : 31 Nag L It Sup 
57 (FB). 1 

(*35) 22 AIR 1935 Nag 235 (236) : 31 Nag Lit 403 
(DB). (Decree against minor not represented by 
guardian ad litem is nullity — Its validity can be 
questioned in execution proceedings.) 

*(’33) 90 A I It 1933 Nag 211 (212, 213) (DB). 
(Want of jurisdiction must be patent on the face of 
the decree.) 

(’38) 25 AIR 1938 Oudh 213 (214) (DB). 

►Id’35)22 A.IU1935Oudh358(360): 11 Luck 187(FB). 
(’35) 22 AIR 1935Oudh 57 (58) : 10 Luck 508 (DB) 
*(’34) 21 AIR 1934 Oudh 75 (84, 85) : 9 Luck 435 
(FB). (Want of inherent jurisdiction.) 

(’37) 24 AIR 1937 Pat 618 (619) (DB). 

(’30) 23 AIR 1936 Pat 303 (305) (DB). (If a Court 
gives personal decree against a puisne mortgagee be¬ 
hind his back and when there is no prayer for the 
personal decree, the puisne mortgagee is entitled 
to object in execution proceedings that (he decree 
is not capable of execution ) 

(’34) 21 AIR 1934 Put 145 (146) (DB). (Registrar’s 
decision under the Co-operative Societies Act being 
n nullity—Execution Court can refuse to execute 
the same.) 

\ (’19) 0. AIR 1919 Pat 430 (431) : 4 Pat L Jour 
240 (FB). (Decree against dead person.) 

<’33) 20 AIR 1933 Rang 124 (127) : 11 Rang 125. 
(Burma Co-operative Societies Act, Ss. 47 and 49 


—Application for execution of order of liquidator 
in Civil Court — Civil Court is entitled to see the 
legality of the order.) 

(’12) 5 Sind L R 260 (2G3) : 15 Ind Cas 832 (833). 
(Decree against dead person.) 

[See (’42) 29 A I R 1942 Lah 260 (263) : I L R 
(1942) Lah 307 (FB). (Partition decree drawn up 
without proper stamp cannot be. said to be no 
decree at all, although it cannot be execuled till 
the proper stamp is supplied.)] 

[But see (’41) 28 AIR 1941 Rang 163(165): 1941 
Rang L 11 90 (DB). (Although a decree passed 
without inherent jurisdiction can be declared ab 
initio null and void if proceedings in that behalf are 
taken as provided by law, the executing Court can¬ 
not challenge the validity of the deorec if the party 
affected thereby fails to take such proceedings.) 
(’23) 10 AIR 1923 All 141 (144): 45 All 198 (DB). 
(Where it was held that where a final decree is 
objected to on the ground that preliminary decree 
was passed againstudend person, the Courtcannot 
treat the decree as a nullity.) 

+ (’30) 17 A I R 1930 Bom 141 (144): 54 Bom 96 
(Death of guardian ad litem —No fresh guardian 
—Decree not a nullity—Only an irregularity.) 
t (’17) 4 AIR 1917 Cal 844 (817): 44 Cal 627(DB). 
(Question was assumed to be one of regularity or 
validity of the decree and not of jurisdiction.) 
(’36) 23 AIR 1936 Lah 766 (767). 

(’32) 19 AIR 1932 Lah 291 (292). (Decree against 
firm on reference by one partner — Executing 
Court cannot enter into question of its validity 
even though nullity.) 

(’26) 13 AIR 1926 Mad 128 (128). (Not clear as to 
what kind of jurisdiction was in question.) 

(’32) 19 A I R 1932 Mad 7 (8). (Case of a lunatic 
unrepresented.) 

(’15) 2 AIR 1915 Mad 683 (G84) (DB). (Observa¬ 
tions were obiter ns it was held that actually there 
was no absence of jurisdiction.) 

(’36)23 Allt 1936Rang 87 (88) : 14 Rang 94 (SB). | 
19. (’42) 29 A I U 1942 Cal 496 (497, 498) MLR 
(1942) 1 Cal 149. 

*(’25) 12 A I R 1925 Cal 907 (909) : 53 Cal 166 
(FB). (The observation in AIR 1922Cal 136 to the 
contrary must be taken to be no longer law.) 

(’37) 66 Cal L Jour 33 (35). 

+ (’37) 21 AIR 1937 Cal 481 (482). 

[Sec (’31) 18 AIR 1931 Cal 516 (548). (An exe¬ 
cution Court can only go into the question of the 
validity of the decree which is before it for exe¬ 
cution upon questions of jurisdiction, namely 

pecuniary, territorial or personal jurisdiction _ 

The question as to whether an appeal is compe¬ 
tent or not to a higher Court cannot be gone into 
in the execution proceedings.)] 

| See nlso (’38) 25 AIR 1938 Cal 575 (576) 

(’37) 24 AIR 1937 Cal 565 (568). 

(’33) 20 AIR 1933 Cal 267 (268). (A case under 
the Co-operative Societies Act.)] 
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beenpa^datTlI Tnrf Ul V S | n0t precIuded from findin 8 whether any decree had 
necessaX“‘ ke V 1 ^ because something is written on a decree form it does not 

detr liX f CCL ' ee - Hence, where ““«> is no judgment to support the so-called 

Xtv and the e ^ written on a decree form, the decrVe is a complete 

luihty and the executing Court can disregard it . 23 1 

Tenancv n Act e ^f!r eati ,°, ned *?"“ * SUit which unc1er the provisions of the Agra 
Court Tt I 1 c ° gnuable exclusively by a Revenue Court was instituted in a Civil 

case no objection f 71“ B ? nCh ° f * he AUtthabad High Court that where in such a 
could not 7a n l,r .n k l 6 “ h<3 trml Coul ' t ° 1 ' if taken was disallowed, the objection 
view that the eff, f !f d in ‘ h ° exeollt,on Proceedings. The decision proceeded on the 

InaTontus to the ol , 6 ° f thc Ag ™ Tenan °y Act was to make such objection 

= to the objection to the place of suing under s. 21 of the Code. 

oveenfh,t It r^ Ug N 5 COm P r °, miSe and consent decrees also, cannot be challenged by the 
"** Court, “ s «ch decrees are subject, like contracts between the parties, to the 
. i iso o powers of a Court of equity to relieve against forfeiture and penalties. 26 For a 
fuller discussion of the subject, see o. 23 R. 3, Note 27; see also s. d7. Note 79. 

\ here the executing Court has to decide upon a question of fact which is 
inadequately recited in the decree but about which there is no adjudication in the decree 
it can examine the record and ascertain for itself what the actual facts are. 27 

9. Executing Court may construe decree. — Although an executing Court 
c annot go behind a decree, but must exec ute it as it stands, yet, when the terms of a 

20. (’43) 30 AIR 1913 Bom54(55,50): ILR(1943) 

Horn 19 (DU). (Execution in contravention of S. 1 
Bombay Bbagdnri and Narwadari Tenures Act V 
of 1862.) ’ 

CIO) 27 AIR 1910 Mad 028 (629, 630). (Obiter) 

oX ‘V Jt 1921 AI1 118 * 119 * : 43 AI1 547 (sii) 

(S. 20 of Agra Tenancy Act.) ' 

(’34) 21 AIR 1931 Lab 009 (609). (Decree in con¬ 
travention of S. 16. Punjab Alienation of Land Act ) 
t(’33) 20 AIR 1933 Lab 397 (399) (DB) (Case 
under 1 unjab Alienation of Land Act ) 

(But see (’31) is AIR 1931 Lab 545 (545). 

Land*Act”) j °° U * ravention of Punjab Alienation of 

21. (’37) 24 AIR 1937 Mad 918 (921). 

22 (’12) 29 AIR 1912 Pat 152 (155) (DB). 

( 10) 27 AIR 1940 Bind 628 (631). 

V 40 LV™ 10,0 Sind 150 ( l5 °) ilr (i94i) 

J . 1 r ‘ J (DB). (An executing Court cannot go be- 
bmd an award filed in Court with consent of tbc 
parties and question its validity when on tbc face 
, ‘b ,s not a nullity, even if tbc Court tiliDg it 
bad no territorial jurisdiction.) 

(’•10) 44 Cal W N 392 (393). (Where it is not ap¬ 
parent but requires some investigation, tbc execu¬ 
ting Court cannot enter'ain the objection. A I It 
1925 Cal 907 : 53 Cal 166 (F B) distinguished.) 

(’37) 24 AIR 1937 Mad 134 (136) : I L R (1937) 

Mad 329 (DB). 


f (’33) 20 AIR 1933 Mad 362 (363). 

[But see (’37) 24 AIR 1937 Mad 918 (921). (No 
distinction to be made between cases where evi¬ 
dence is necessary and cases where no evidence is 
necessary to decide the point.)] 

23. ('38) 25 AIR 1938 Rang 372 (375) (DB). 

24. *(*34) 21 AIR 1934 All 609 (611, 613, 614) : 
57 All 1 (FB). 

25. (’40) 27 AIR 1940 Lab 46 (46). (Consent 
decree—Amount payable in instalments—Default 
clause — Executing Court will not grant relief 
against forfeiture.) 

(’14) 1 AIR 1914 Bom 127 (127) (DB). 

(’07) 31 Bom 15 (22) (FB). 

26. (’16) 3 AIR 1916 Cal 391 (392) (DB). 

+ (’ll) 1 AIR 1914 Mad 18 (18) (DB). 

(’35) 22 AIR 1935 All 8G2 (*68): 58 All 230 (DB). 
(’37) 24 AIR 1937 Nag 413 (415). (Court has juris¬ 
diction to set aside such decree on any ground 
which would invalidate an agreement between 
parties.) 

(’37) 24 AIR 1937 Pat 542 (544) : 10 Pat 395 (DB). 
(But a Court of Equity will refuse to aid a de¬ 
faulter if the forfeiture is wilful or is the result of 
gross negliKence.) 

See also Note 79 on S. 47 Note 27 on O. 23, R. 3 
and S. 48 for a full discussion. 

27. (’21) 8 AIR 1921 Pat 360 (361) : 5 Pat I, Jour 
402 (DB). 
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decree are ambiguous, it can construe the decree to ascertain its precise meaning. 1 For 
this purpose, it is competent to the executing Court to refer not only to the judgment but 
also to the pleadings in the case. 2 The Court should, if possible, adopt such a construction 
as will make the decree in accordance with law. 3 So also, the Court must adopt a 
construction which will make the decree in conformity with the judgment. 4 See also 
Note 7G on S. 47. 

9a. Executing Court may declare decree to be incapable of execution. 
— Where a decree affecting immovable property is compulsorily registrable but is not 
registeied, the executing Court can declare that the decree is not capable of execution. 
In doing so, it cannot be said to go behind the decree. 1 "Where a partition decree is drawn 
up without proper stamp and the executing Court without objection proceeds to execution, 
there is no lack of inherent jurisdiction in tho executing Court but there is an illegality or 
error affecting its jurisdiction. Once the proper stamp is supplied, the execution application 
instead of being struck off, might proceed as from that date. But this would not validate 
the proceedings that had taken place before the proper stamp w r as supplied. 2 


9b. Power of executing Court to fix order in which mortgaged proper¬ 
ties are to be sold. — Where a mortgage decree itself fixes the order in which the 
mortgaged properties are to be sold, the executing Court cannot go behind the decree and 
sell the properties in a different order, 1 But w here the mortgage decree does not fix any 

(’95) 5 Mad L Jour 230 (231). 

+ (’33) 20 AIR 1933 Lab 41 (12) : 14 Lab 230. 
(’99) 3 Cal W N 637 (643) (SR). 

(’17) 4 AIR 1917 Mad 154 (156) (DR). 

( 26) 13 AIR 1926 Nag 480 (482). (Decree read 
along with terms of award.) 

(’35) 22 AIR 1933 Oudh 39 (40) : 10 Luck 41C 
(’32) 19 AIR 1932 Oudh 77 (78) : 7 Luck 421. 
(Reference to judgment may bo made only if the 
decree is ambiguous.) 

(’30) 17 AIR 1930 Oudh 366 (367) (DB). 

+ (’32) 19 AIR 1932 Pat 12 (13) (DB). 

(’31) 18 AIR 1931 Put 177 (178) : 10 Pat 305 (DB) 
(’29) 16 AIR 1929 Pat 746 (747). 

(*27) 14 AIR 1927 Pat 141 (141) (DB). 

(’20) 7 AIR 1920 Pat 118 (119) (DB). 

[Sec (*41) 28 AIR 1941 Pat 566 (569) (DB). • 

(’40) 27 AIR 1940 Bom 277 (278) : I L R (1940) 
Bom 633. (To determine whether the executing 
Court has jurisdiction to execute a particular 
decree concise statements, prayers of plaint and 
judgment can be looked at.)J 

3. ( 01) 23 All 220 (226) : 28 Ind Apn 28 (PC). 

(’97) 19 All 174 (179) (DB). 

(’99) 21 All 361 (373) (FB). 

(’03) 3 Bom L R 802 (803) (DB). (Must be con¬ 
strued fairly and reasonably.) 

(’69) 12 Suth W R 99 (100). (But executing Court 
cannot construe decree dilferently from the ex¬ 
pressed intention of the decree.) 

4. (’30) 17 AIR 1930 Mad 458 (ICO) (DB). 

Note 9a 

1. (’37) 21 AIR 1937 All 282 (284). 


Note 9 

1. (’89) 16 Cal 173 (183) : 15 Ind App 186 (PC). 

+ (’96) 18 All 344 (347) (SB). 

(-17) 4 AIR 1917 P C 197 (200) (PC). 

(’80) 2 All 497 (498) (FB). 

+ (’25) 12 AIR 1925 Cal 1243 (1243). (To ascertain 
what wad decreed.) 

(’09) 4 Ind Cas 56 (57) (DB) (Cal). 

(’74) 22 Suth W R 330 (331) (DB). (Identity of 

may be ascertained in execution.) 
(71) 16 Stub W R 171 (172) (DB). Do.) 

( 33) 20 AIR 1933 Lab 505 (506). (Decree passed 
on basis of award should be construed in the light 
of the award only.) 

+ (’29) 16 AIR 1929 Lab 437 (438). 

(’35) 22 AIR 1935 IVIad 660 (602) (DB). (Decree not 
providing tor payment of interest but not worded 
as to be free from ambiguity — Construction that 
rights are reserved by decree-holder possible— 
Interest can be allowed in execution.) 

+ (’33) 22 AIR 1935 Mad 576 (577). (Decree for 
declaration that decree-holder has rights as Peria- 
tbanakkar and injunction that defendants should 
not interfere with the decree-holder’s exercise of such 
nghts—ltighta not specifically mentioned in decree 
__Subsequent dispute as to whether certain act of 

defendants amounts to interference ofdecree-hold. r’s 

Executing Court has power todoal witn it ) 
( 38) 2 o AIR 1938 Pat 195 (196) (DB). (The Court 
can ascertain the property which is the subject of 
decree and for this purpose it is entitled to look at 
paramount description of property and abide by it.) 
( 30) 17 AIR 1930 Pat 536 (537) : 9 Pat 499 (DB) 
[6’ee (’32) 19 AIR 1932 Oudh 77 (78): 7 Luck 421. 
(Language of decree plain—Court cannot look at 
its judgment to interpret decree.)] 

2- ( 42) 29 AIIl 1942 Pat 196 (197) (DB). (Court 
interpreted the decree by reference to judgment 
and the plaint.) 

C37) 24 AIR 1937 Mad 118 ( 121 ). (The judgment can 
alwuys be referred to in interpreting decree— Obiter.) 


(But see (10) 12 Bom L R 1123 (1129). (Decree 
on award — Question of registerability of award 
and decree cannot be raised in execution mo- 
cecdings.JJ ” 

2 (’42) 29 AIR 1942 Lab 260 (263, 264) • I L It 
(1942) Lab 307 (FB). * 

Note 9b 

I. + (’53) 20 AIR 1933 Pat 161(163): 12Pat77(DB). 
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order in which the mortgaged properties are to be sold, the executing Court has the power 
to prescribe such order. 2 


9c. Power of executing Court under rent decree. _ A Court executing a 
rent decree has no jurisdiction to refuse execution of the decree against the property of 
ie judgment-debtor other than the tenure in arrears or to direct that the decree-holder 
must proceed in the first instance against the tenure in arrears. 1 

■\\ here a Kent Reduction Officer, having jurisdiction in the matter, reduces the 
rent clue under a decree the executing Court cannot ignore his order and execute the 
decree as it stood originally. 2 

9d. Power of executing Court to enforce agreements between parties in course of 
execution proceedings. — See Section 47, Note 41. 


10. Simultaneous executions. — There is nothing in law to prevent’ the 
simultaneous execution of decrees in more than one Court, 1 although it is a matter for the 
discretion of the Court to permit or refuse concurrent execution 2 and in practice concurrent 
execution is not generally carried out. 3 But a decree cannot be executed against the same 
property in more than one Court. 4 


\\ here the ( ourt at A sends a decree for execution to the Court at B within whose 
jurisdiction the property to be proceeded against is situate, and an application for sale 
of such property is made to Court A it has been held by the Privy Council in the 
undermentioned case 5 that it was not made to a “proper Court” within the meaning of 
Art. 182 of the limitation Act. (See also the Authors’ Commentaries on the Limitation 
Act, 2nd (1912) Ed n., Art. 182, Note 89.) The reason is that Court A cannot, as has been 


seen in s. 37, sell immovable property situate outside its territorial jurisdiction and an 
application to that Court for sale of such properties cannot he deemed to be an application 
made to a “proper Court." The decision does not touch the question of the maintainability 
of simultaneous execution applications. On the strength of the said decision, it was, 


however, held in the undermentioned cases 6 that simultaneous executions are not 


2. ("61) IS AIR 1931 All 657 (658, 659) (DB). 
(Final decree silent about the order in which the 
mortgaged properties may be sold — Executing 
Court may and ought to prescribe the order.) 

Note 9c 

1. + (’35) 22 AIR 193-5 Cal 544 (544) (DB). 

2. (’ ll) 28 AIR 1911 Pat390(303)(DB). (Reduction 
of rent under Bihar Restoration of Bakasht Lands 
and Reduction of Arrears of Rent Act, IX of 1938 
— If the order is wholly without jurisdiction, the 
executing Court can ignore it.) 

Note 10 

1. + ( 40) 27 AIR 1910 Sind 11 (13) : I L R (1910) 
Kar 16 (DB). 

C17) -1 AIR 1917 All 329 (130). 

*('72) 14 Moo I ml App 529(510) (PC). 

+ (’36) 23 AIR 1936 All 655 (650) (DB). (AIR 1917 
All 129 followed.) 

(’29) 16 AIR 1929 Bom 118 (419) : 53 Bom 844. 

(Dissenting from AIR 1922 Bom 3-39.) 

( 35) 22 AIR 1935 Cal 268 (270) (DB). (Court has 
jurisdiction to execute its decree and at the same 
time send it to another Court for simultaneous 
execution.) 

( 05) 1 Cal L -four 315 (318) (DB). 

+ (’82) 8 Cal 687 (090) (DB). 

(’30) 17 AIR 1930 Lab 199 (201). (Transfer of 
decree—Transferor Court can execute decree.) 

(’87) 18*7 Pun Re No. 83, p. 174 (175). 


(’28) 15 AIR 1928 Mad 1154 (1156) (DB). (Diffe¬ 
rent properties.) 

<’17) 4 AIR 1917 Mad 591 (591) (DB). 

+ (’37) 24 AIR 1937 Nag 305 (307) : I L R (1937) 
Nag 440 (DB). 

(”27) 14 AIR 1927 Nag 307 (367): 23 NagL R 126. 
(Transfer of decree to Court A — Application to 
Court which passed the decree could be made to 
transfer the same decree to Court B.) 

(’27) 14 AIR 1927 Rang 258 (261): 5 Raug397(DB). 

2. +(’21) 8 AIR 1921 Low Bur 25 (26) : 11 Low 
Bur Rul 15. 

(’69) 1869 Pun Re No. 49. 

[See also (’29) 16 AIR 1929 Cal 529 (530): 56 Cal 
1176. (Inorderingsimultaneousexecution, oppres¬ 
sion should be avoided by prescribing proper 
safeguards.)] 

3. (’23) 10 AIR 1923 Pat 224 (224, 225) : 2 Pat 
328 (DB). 

(’82) 8 Cal 687 (690) (DB). (Power should he spar¬ 
ingly exercised.) 

( 34) 2L AIR 1931 Rang 231 (232) (DB). 

4. (’09) 3 Ind Cas 105 (108) (DB) (Cal). 

5. (’16) 3 AIR 1916 PC 16 (18) : 39 Mad 640 : 43 
Ind App 238 (P C). 

Also see O. 21 R. 10, Note 6. 

6 . ('23)10 AIR1923Pat384 (384): 2 Pat 247(DB). 
(’25) 12 AIR 1925 All 276 (277) : 47 All 57 (DB). 
(’22) 9 AIR 1922 Bom 359 (360) : 47 Bom56 (DB). 

(Dissented from, in A I R 1929 Bom 418.) 
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permissible in two Courts. It is submitted that the latter view is not correct. Their 
Lordships’ observations in the Privy Council case, during the course of the argument, 
that the tendency of the Code is against concurrent executions, appear to have influenced 
the decisions of the High Courts. But the observations must be taken to refer to 
concurrent executions against the same property. 

See for further Notes O. 21 R. 21 ; see also section 42, Note 3. 

11. Execution proceedings and res judicata. — Where an executing Court 
decides upon the construction of a decree in a particular manner, the decision is binding 
between the parties in subsequent execution proceedings though not as res judicata yet 
on general principles as an interlocutory judgment in the suit. See Note 23 on s. n. 


39* [S. 223, paras. 2 & 3.] (1) The Court which passed a decree 3 

Transfer of decree. ma y’ on the application of the decree-holder, send it for 

execution to another Court, 5 — 

(а) if the person against whom the decree is passed actually and 

voluntarily resides or carries on business, or personally works 
for gain, 0 within the local limits of the jurisdiction of such 
other Court, or 

(б) if such person has not property within the local limits of the 

jurisdiction of the Court which passed the decree sufficient to 
satisfy such decree and has property within the local limits of 
the jurisdiction of such other Court, 7 or 

(c) if the decree directs the sale or delivery of immoveable property 8 

situate outside the local limits of the jurisdiction of the Court 
which passed it, or 

(d) if the Court which passed the decree considers 0 for any other 
reason, which it shall record in writing, that tHe decree should 
be executed by such other Court. 

(2) The Court which passed a decree may of its own motion send it 
for execution to any subordinate Court of competent jurisdiction. 

[1877, S. 223, paras. 2 and 3; 1859, Parts of Ss. 285 and 286. See 
Section 20, O. 21 Rr. 35, 36, 82 to 103 and Order 34.j 

Synopsis 


1. Legislative changes. 

2. Scope and applicability of the section. j 

3. “Court which passed a decree” I 

4. “Decree-holder.” See Section 2 (3), Note 2. j 

5. When and to what Court a decree may 

be sent for execution. 

6 . Residence outside jurisdiction—Clause (a). 

7. Having property outside jurisdiction — 

Clause (b). 

8 . Decree for sale or possession of property 

outside jurisdiction — Clause (c). 

9. Court considering that execution should 
__ be in another Court — Clause (d). 

C3G) 23 AIR 1936 Oudh 61 (65) (DB)7(IW^t7to — 

be sold situated in two district-Decree transferred 

for sale of property outside jurisdiction — During 
pendency of such application, another application 
to Court which passed the decree for sale of pro¬ 
perty situated within jurisdiction—Not competent.) 


10. Transfer of small cause decree for exe¬ 

cution. 

11. Jurisdiction of transferring Court after 

transfer. See Section 12, Notes 1 and 3. 

12. Step-in-aid of execution. 

13. Jurisdiction of transferee Court. See Notes 6 

and 7 on Section 33 and Notes 1 and 3 on 
Section -12. 

14. Madras Village Courts Act (I of 1889). 

15. Simultaneous execution. See Note 10 on 

Section 38. 

16. Appeals from orders under this section? 

17. Notice of transmission. 

18. Form of application under the section. 

C25) 12 AIR 1925 Oudli -12s(428):29 Oudh Cus 84. 

(’39) 20 AIR 1939 Pat 239 (290) (DD). (Section 38 
is disjunctive.) 

[But see (’23) 10 AIR 1923 Pat 224 (•>•>! • 

2 Pat 323 (DP,).] 1 ’ ' * 
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NOTE to the Synopsis. See the Notes indicated for the following topics : 

i it n i 


Another Court.” See Note 5. 

Award. See Note 3. 

Court to which decree is sent for execution. See 
Note 13. 

Execution Court — Going behind decree. See 
Section 38, Note 8. 


Transferee Court — Jurisdiction of — When ceases 
See Note 13. 

Jurisdiction of executing Court. See Notes 6, 7 
and 8. 

Limitation—Questions of. See Note 12. 

“May.” See Note 2. 

Power of transferring Court. See Notes 5 and 11. 


1. Legislative changes. — The words >l or delivery” in clause (c) of sub 
section (i) and of competent jurisdiction” in sub-section ( 2 ) are new. 


2. Scope and applicability of the section. — Section 38 provides that a 
decree may be executed either by the Court which passed it or by the Court to which it 
is sent for execution. This section lays down the conditions under which a decree can 
be so sent. The use of the word “may” shows that the section is directory and not 
mandatory and gives the Court a discretion either to execute the decree itself or to 
send it to another Court for execution. 2 (see also Note 7 .) 

Ihe test of the applicability of the section is to see whether the Code regulates 
the procedure of both the transferor and the transferee Courts. 3 Where there is no power 
to make a transfer at all, the proceedings of the transferee Court will be void ab initio.* 

A transfer under this section must be of the whole decree and not only a part 
thereof. 0 Nor can the transfer be for a limited purpose only. 6 Clauses (a), (b) and (c) of 
sub s, (l) only define the circumstances under which a decree may be transferred for 
execution to another Court and do not in any way restrict or limit the powers of tho 
Court to which a decree is transferred. Hence, the mere fact that a decree has been 
transferred to another Court on tho ground of the judgment-debtor having immovable 
property within the jurisdiction of such Court, does not preclude such Court from 
arresting the judgment-debtor. 7 

Where a decree of a trial Court has become merged in that of the Appellate Court, 
the latter decree is the only decree which can be transferred under this section. 8 


An award filed in Court under s. 11 of the Arbitration Act of 1899 was enforceable 
under s. 15 of that Act as if it were a decree of the Court and therefore it could be 
transferred under this section for execution as a defcree. 3 But S. 201 of the Companies 

Section 39 — Note 2 Procedure Code should be applicable to the trans- 

1. (’92) 19 Cal 13 (15, 16) (DB). 


f (’39) 26 AIR 1939 Cal 403 (409) : I L R (1939) 
1 Cal 493 (DB). (The fact that a portion of the 
mortgaged property is outside its territorial juris¬ 
diction docs not oust the jurisdiction of the Court 
to sell it and a transfer need not necessarily be 
made.) 

(’37) 21 AIR 1937 Cal 570 (572) (DB). 

2. (’39) 26 AIR 1939Cal G51 (654. 655) (DB). (Dis¬ 
cretion must he exercised iu a judicial manner.) 

(’88) 15 Cal 667 (670) (DB). 

1 '.See (’68) 9 Sulli W It 346 (347). (Under the Code 
of 1859 it was held that it was only where a 
decree could not be executed by the Court which 
passed it that it could be sent to another Court for 
execution.)] 

3. f (’07) 34 Cal 576 (581,582) (DB). (Decree passed 
by a Court established under the Benaies Family 
Domains Regulation VII of 1828.) 

(’37) 24 AIR 1937 Cal 557 (558) : I L R (1937) 2 
Cal 734. (Not necessary that the whole of thcCivil 


feree Court.) 

4. (’06) 33 Cal 451 (456) (DB). (Transfer of acerti- 
licate under Public Demands Recovery Act (Bengal 
Act I of 1895) — No power. In so far ns the deci¬ 
sion holds that the transfer is unauthorised under 
the circumstances mentioned therein, it is sub¬ 
mitted that it is not correct—The High Court of 
Madras in an analogous cusc had held a contrary 
view : see ('98) 8 Mad L Jour 1 (3).) 

5. (’17) 4 AIR 1917 Pat 70 (71) (DB). (Transfer of 
the share of only one of the decree-holders is 
irregular.) 

(’35) 22 AIR 1935 Cal 118 (119) (DB). 

6. (’17) 4 AIR 1917 Pat 221 (222) (DB). (Transfer 
only to enable the decree-holder to share in rateable 
distribution.) 

7. (’38) 25 AIR 1938 Mad 27 (28). 

Also see Note 7 and O. 21 R. 10, Note 6. 

8. (’33) 20 AIR 1933 Mud 872 (873). 

9. (’31) 18 AIR 1931 Nag 170 (171) : 27 Nag L R 
386. 


TRANSFER OF DECREE 


[S 39 N 3] 461 


Act, 1913, provides for its own procedure and it is not necessary that an order passed 
under the Companies Act should he transferred by the Court which made it to the Court 
which is asked to enforce it; it is enough if a certified copy of the order is produced before 
the latter Court. 10 

Under this section, the decree itself is to be sent for execution to another Court. 
The section does not permit the transfer of a pending execution proceeding to another 
Court. 11 

This section has been applied to Arakan Hills. See Arakan Hill Tracts Laws 
Regulation, 191G (I of 1916), schedule I. 

3. “Court which passed a decree.” — An award passed under rules framed 
under s. 43 of the Bombay Co-operative Societies Act is enforceable, on application to 
any Civil # Court having jurisdiction, as a decree of such Court. Such Court, therefore, has 
power to transfer it for execution to another Court. 1 The same principles hold good as 
regards awards filed under s. ll of the Indian Arbitration Act, 1S99. 2 See section 37 . 

4. “Decree-holder.” — See Section 2 (3), Note 2. 


5. When and to what Court a decree may be sent for execution. _ 

Section 38 read with this section shows that the Court which passed the decree is 
primarily the Court to execute the decree, but that such Court may send the decree for 
execution to another Court either on the application of the decree-holder or of its own 
motion if certain conditions are satisfied. Where the transfer is made on an application 
by the decree-holder, one of the conditions in els. (a) to (d. of sub.s. (l) must be satisfied. 1 
Where it is made on the Court’s oiun motion the conditions in sub-s. (2) must be satisfied 
namely, that it must be made to a subordinate Court of competent jurisdictionr It has 
been held by the High Courts of Bombay 3 and Nagpur, 4 the Judicial Commissioner’s 
Court of Peshawar 5 and the Chief Court of Lower Burma 0 that the competency of the 
Court under sub-s. ( 2 ) of this section must he determined by reference to its competence 
to try a suit of valuation similar to the suit in which the decree was passed. But the High 
Court of Lahore' has held that the words “competent jurisdiction” refer to competence to 
deal with the decree and not to competence to try the suit in which the decree was passed. 

As regards transfer under sub-s. (l), that sub-section docs not expressly provide 
that the transfer should be made to a Court of competent jurisdiction. Hence, the Madras 
High Court has held that the sub-section creates a special jurisdiction and permits the 


f See also (’34) 21 AIR 1934 Pesh 107 (109). 
(Award cannot be transferred forexccution to any 
Court except the C >urt of a District Judge.)] 

10. (’431 30 AIR 1943 Sind 89 (90) : I L R (1912) 
Kar 504 (DB). 

11. (’39) 2G AIR 1939 Rom 4G3 (470). 

Note 3 

1. (’22) 9 AIR 1922 Rom 377 (377, 378) : 46 Boin 
128 I DR). 

2. (’21) h AIR 1921 All 199 (201) : 43 All 394 
(I)R). 

(’311 18 AIR 1931 Nap 170 (171) : 27 NagT, R 386. 
(The Arbitration Act need not he in force in the 
local area of the transferee Court.) 

Note 5 

1. (’39) 41 Pun I, R 18G (187). 

2. (’27) 14 AIR 1927 Pat 38 (40) : 5 Pat 714 (DR). 

( 07) 17 Mad I, Jour GIG (G17). (Transfer may be 


ordered on an application for execution_No sepa¬ 

rate application for transmission necessary.) 

( 9h) 8 Mud L Jour 1 (3) (DR). (Misrepresentation 
of facts required under sub-s. ( 1 ) (b) discovered after 
transfer - Transfer not invalid.) 

3. (’40) 27 AIR 1940 Rom 277 (279): I L R (1940) 
Rom 633. (A second class eu 1 ordinate Judge who 
has no jurisdiction to try a suit lileJ in the High 
Court can have no jurisdiction to execute thedeoree 
in that suit,although the decree is onlyudecree for 
costs for an amount which is within his jurisdiction ) 

(’ 88 ) 12 Ron, 155 (157) (DR). ' 

4 CIO) 1940 Nag L Jour 214 (251) (DB) 

5. (*34) 21 AIR 1934 Pesh 107 (109) (DR) 

6 . ( 11 ) 12 Ind Cas 27 (28) (Low B ur 

1 (’39) 2G AIR 1939 Lah 258 (258) : I L R ( 1939 ) 
Lah 5.,1 (Award filed under Arbitration Act'can 

Acr d , i ,o „„?“p t piV n , p aco 10 " hich Arb ' ,raS 
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transfer of a decree for execution to another Court irrespective of its pecuniary jurisdiction. 

", "“^' according to the Madras High Court, a decree can be transferred under 

sub-s ( 1 ) to another Court for execution even though the amount or value of the decree 

exceeds the pecuniary hmite of the jurisdiction of such Court. 8 The general trend of 

decisions of the other High Courts is to the effect that the provisions of this section are 

controlled by s. 6 and that a decree cannot he transferred under su b. s . (l) for execution to 

another Court if the amount or value of the decree exceeds its pecuniary jurisdiction. 8 

The Calcutta and latna High Courts have further taken the view that the value of the 

sun m which the decree was passed must be within the pecuniary limits of the jurisdiction 

of the Court to which the decree is proposed to be sent. 10 But the Allahabad High Court 

has differed from this view and has held that it is enough if the amount of the decree is 
within such limits. 11 


^ decree cannot be sent, under this section, for execution to a Court not in 
British India except in the cases mentioned in s. 45. 12 But it is not necessary that the 
transferee Court should be of the same kind as the transferor Court. 13 Thus, a Civil Court 
may transfer its decree to a Revenue Court and vice versa. 1 * 

As to the procedure to be followed by the transferor Court in sending a decree for 
execution to another Court, see o. 21 , R. G and as to the procedure that is to be followed 
by the transferee Court, see o. 21, R. 7. See also Note l on S. - 12 . 


6. Residence outside jurisdiction _ Clause (a)_Under clause (a) it is 

sufficient if it is shown that the judgment-debtor resides within the jurisdiction of the 
Court to which the transfer is sought. The decree-holder is not bound to state the mode in 
which the decree is sought to be executed, i. e., whether against the person or property 
of the judgment-debtor. 1 Where a prohibitory order is to be served on the garnishee 

ot the judgment-debtor, the decree may be transferred to the Court within whose juris¬ 
diction the garnishee resides. 2 


of a Court 

property sought to be 
passed the decree, that Court 

8. *('14) 1 AIR 1911 Mad 206 (206) (DB). 

(’10) 5 Ind Cas 955 (155) (DB) (Mad). 

(’94) 17 Mad 309 (313, 314). 

*(*84) 7 Mad 397 (399) (DB). 

[See also ('92) 15 Mad 345 (347) (DB). (Transfer 
of decree from Munsiff’s Court to Small Cause 
side of Subordinate Judge’s Court — Held, latter 
Court could execute decree.)] 

9. *{’40) 27 AIR 1940 Cal 161 (161) (DB). 

(’10) 37 Cal 574 (577) (DB). 

( 01) 1901 Pun Re No. 9 p. 35 (39)(FB). (1887 Tun 

Re No. 31 Overruled. Madras view dissented from.; 

(’89) 16 Cal 465 (467) (DB). 

[See also ("20) 7 A 1 R 1920 Cal 275 (276) (DB). 
(Equality in pecuniary jurisdiction of the second 
Court is not sufficient to override the general rule 
that Courts of limited pecuniary jurisdiction may 
not entertain execution proceedings in suits in 
excess of the limit.)] 

10. (’36) 23 AIR 193G Pat 177 (178) (DB). 

(’22) 9 AIR 1922 Put 188 (189) : 1 Pat 651 (DB). 

( ’89) 1G Cal 457 (461 to 463) (DB). (Different sections 

in the Code referred to bear out the view that the 


as qualified by the last clause of S. 6.) 

1. (’40) 27 AIR 1940 All 331 (334) : ILR (1940) 
All 318 (DB). (AIR 1939 All 57: ILR (1939) All 
97 dissented from.) 

12. See Section 45. 

13. (’92) 15 Mad 345 (347) (DB). (A decree passed 
in the exercise of ordinary jurisdiction of one Court 
sent to another Court exercising small cause juris¬ 
diction.) 

(’39) 26 AIR 1939 Cal 600 (601) : I L R (1939) 1 
Cal 233 (235) (DB). (Decree in a suit excepted 
from cognisance of Small Cause Court can be trans¬ 
ferred to a Small Cau-e Court for execution.) 

14. *(’83) 9 Cal 295 (303) : 9 Ind App 174 (PC), 
(’ll) 10 Ind Cas 538 '539) (DB) (Cal). 

t (’09) 36 Cal 252 (254): 1 Ind Cas 933 (934) (DB). 
(’10) 130udh Cas 119 il 22):6 Ind Cas 994 (995) (DB). 
[See also (’72) 17 Suth VV R 471 (472).] 

[But see (’94) 16 All 496 (497, 498) (DB).] 

Note 6 

1. (’29) 16 AIR 1929 Cal 529 (529, 530) : 56 Cal 
1176 (DB). 

2. f (’ll)39Call04(108 I 109): 111.C.417(419)(DB). 


7. Having property outside jurisdiction — Clause (b). — The jurisdiction 
is circumscribed by and is co-extensive with its territorial limits. Where 

attached is bona fide outside the jurisdiction of the Court which 
cannot attach it b ut must transfer the case to the Court 

jurisdiction conferred by S. 223 must be considered 
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■within whose local jurisdiction the property is situated. 1 Similarly, the decree of a 
temporary Court, which has no local jurisdiction, must be transferred for execution to the 
Court which has local jurisdiction over suits in respect of such property. 2 The word ‘may’ 
used in this section does not mean that, in such a case it is in the discretion of the Court 
which passed the decree either to execute the decree itself or transfer it to another Court; 
it should send the decree to the Court having territorial jurisdiction. 3 

Where it is alleged by the decree-holder applying for transfer that the properties 
within the jurisdiction of the Court are not sufficient to satisfy the decree, it is enough if 
the allegations are supported by an affidavit or some other evidence on which the Court 
can reasonably rely. It is not necessary that the Court should go through the process 
of sale in order to find <?ut whether in fact the proceeds will be sufficient to satisfy the 
decree. 4 

When a decree is transmitted for execution to another Court, the presumption is 
that the decree was intended to bo executed against properties within the jurisdiction of 
the latter Court and not against properties situated within the jurisdiction of the 
transmitting Court. 6 Similarly, it has been held that where a decree is transferred for 
execution to another Court on the ground that one of tho judgment-debtors has no 
property within the local limits of the Court which passed the decree and has property 
within the local limits of the jurisdiction of the other Court, the decree cannot be executed 
against another judgment-debtor who does not fulfil that condition. 6 But it has been held 
by the Madras High Court in the undermentioned case 7 that the fact that a decree has 
been transferred to another Court under cl. (b) of this section on the ground of the 
judgment-debtor having property within the jurisdiction of such Court, does not preclude 
such Court from arresting the judgment-debtor. 

8. Decree for sale or possession of property outside jurisdiction _ 

Clause (c). — See also Note 6 on s. 33. Clause (c) includes also cases where the Court 
passing tho decree has subsequently lost territorial jurisdiction. 1 This clause recognises tho 
transferee Court as having inherent jurisdiction to sell or deliver properties situate within 
its territorial limits, but that jurisdiction is to be invoked by the machinery provided by 
this section.- Thus, the transferee Court cannot execute the decree unless the Court which 
passed the decree has sent it to the former Court for execution. 3 


Note 7 

1918 ^ 126 (12?) : 4 Pat L J ° Ur 

(’32) 10 AIR 1932 Cal 213 (214) : 30Cal 199 (DB). 
(Person and property of judgment-debtor outside 
jurisdiction.) 

(’29) 1G AIR 1929 Cal 818 (818) : 37 Cal 67 (DB). 
(Properties outside jurisdiction cannot be sold 
though attached before judgment.) 

C73) 19 Sutli W U 134 (436) (DB). (Though the 
original Court ought to have sold tho properties 
within its jurisdiction before ordering a transfer,a 
transfer without doing 90, is not without jurisdic¬ 
tion.) 

(*73) 19 Suth W II 307 (308) (DB). (Decree may be 
transferred where it cannot be completely exe- 
etued by sale of the property within jurisdiction ) 
[See also> (’39) 26 AIK 1939 Pat 332 (333): 18 Pat 
670 (DB). (Court to which decree was transferred 
for execution selling property outside its terri¬ 
torial jurisdiction — Held . it had no jurisdiction 


to sell : A I It 1918 Pat 126 : 4 Pat L Jour 141 
relied on.)) 

2. (’17) 4 AIR 1917 Mad 272 (273) (DB). 

3. (’32) 19 All! 1932 Cal 213 (214, 215) : 33 Cal 
199 (DB). 

4. (’35) 22 AIR 1935 Cal 268 (270) (DB). 

5. (’24) 11 AIR 1924 Mad 144 (144) (DB). 

6 . (’36) 23 AIR 1936 Cal 521 (323) : 63 Cal 1210 

7. (’38) 25 AIR 1938 Mad 27 (29). 

Also see Note 2 and O. 21, It. 10, Note 6. 

Note 8 


1. (’43) 30 AIR 1913 Mud 119 (133)(DB) 

(’81) 6 Cal 513 (519, 520) (DB). 

2. (’43) 30 AIR 19 43 Mad 449 (453) (DB). 

3. (’43) 30 AIR 1943 Mad 449 (452, 433) (DB) 
(But absence of an order is merely an irregularitv 
m the assumption of jurisdiction by transferee 
Court _ Judgment-debtor not having objected in 

the first instance was held to have waived it* \TR 
1932 Mad 418 : 55 Mad 801 (SB) followed.) 
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Where properties mortgaged are within the jurisdiction of more than one Court 
and one of such Courts has passed a decree for sale, the Court which has passed the 
decree is entitled to sell the properties outside its jurisdiction also and it is not bound to 
transfer the decree to the Court having territorial jurisdiction over such property. 4 The 
reason is that as observed in Note 2, the section is only directory and not mandatory. 

In the undermentioned case, 5 a decree was passed by the Bombay High Court for 
the sale of property in Karachi and the property was also sold by the Bombay High Court 
and purchased by the decree-holder himself. The decree-holder was obstructed in obtaining 
possession of the property. Thereupon the Bombay High Court transferred the decree to 
the Karachi Court for removal of the obstruction. On a contention being raised that 
removal of obstruction was not, properly speaking, execution of the decree and that 
therefore the decree could not be transferred to the Karachi Court, it was held that the 
decree being one for sale of property within the jurisdiction of another Court, the case 
came within cl. (<5) of s. 39 and that as the auction purchaser was the decree-holder himself 
the proceeding for the removal of obstruction was a proceeding in execution (within s. 47 ) 
and hence the decree could be properly transferred for ‘execution’ under cl. (c) of s. 39 . 

9. Court considering that execution should be in another Court _ 

Clause (d). — The jurisdiction of a Court transferring a decree for execution to another 
Court is not confined to cases in which there is no property within the jurisdiction of the 
Court which passed the decree sufficient to satisfy the decree. The Court can, under cl. (d), 
make an order of transfer if it “considers for any other reason that the decree should be 
executed by such other Court.” 1 It was doubted in the undermentioned case 2 whether this 
clause enables a Subordinate Judge within whose jurisdiction the property attached is 
situate, to transfer the decree for execution to the Small Cause Court. 


10. Transfer of small cause decree for execution. — A Court of Small 
Causes has no jurisdiction to execute a decree against immovable property or to sell 
moveable property outside its jurisdiction. It must transfer the decree under this section 
to a Court having jurisdiction. 1 For purposes of a transfer under this section, the small 
cause side and the original side of the same Court should be regarded as different Courts. 2 
As to decrees passed under the Presidency Small Cause Courts Act, see s. 8 and 


the undermentioned case. 3 


4. f (’39) *2G AIR 1939 Cnl -103 (109) (DB). 

5. (’36) 23 AIR 1936 Sind 11 (13) : 30 Sind L R 
290 (DB). 

Note 9 

1. (’39) 2G AIR 1939 C:il G51 (651, G55) (DB). 
(Property within its jurisdiction suflicienttr satisfy 
decree ■— Still under special circumstances Court 
may transfer decree for execution to another Court 
— Court must record its reasons for such transfer.) 

(’25) 12 AIR 1925 Oudli 181 (481, 482) : 28 Oudh 
C:i« 199 fDB). • 

2. (’91) 18 Bom G1 (64) (I)B). 

Note 10 

• 1. (11) 28 AIR 1911 Dab 109 (113) : ILR (1941) 
Lab 670 (DB) (Same Judge holding ofiiee both of 
Judge Small Causes Court, and ns Judge on regular 
side — He can on decree-holder's application or 
otherwise transfer Small Cause Court decree to 
regular side for attachment and sale of immovable 
property. AIR 1938 Pesh 70 dissented from.) 

(•31) 132 Ind Cas 208 (208) (DB) (Lah). 

('29) 1G AIR 1929 Lah 398 (398). 


(’25) 12 AIR 1925 Mad 1179 (1181) (DB). 

(’19) 6 AIR 1919 Mad 264 (265) (DB). 

(’09) 31 All 1 (2) (DB). 

(’711 1C Suth W R 227 (228) (DB). 

(’72) 18 Suth W R 123 (124) (DB). 

t (’84) 6 All 243 (2 18) (FB). 

(’78) 2 Bom 532 (534) (DB). 

(’77) 1 Bom 82 (86) (DB). 

(’79) 3 Cal L Rep 558 (560) (DB). 

[But see (’38) 25 AIR 1938 Resli 70 (72) (DB). 
(Small cause decree cannot be executed against 
immovable property even after transfer of decree.)) 

2. (’78) 1 All 624 (625) (DB). 

t (’84) H Bom 230 (234) (DB). 

('85) 9 Bom 237 (241) (DB). 

[Sec (’05) 1305 Pun L R No.'3 p. 35 (35). (A 
Munsif invested with small cause jurisdiction 
cannot s-uo motu trans-fer the execution of ft 
small cause decree to the original side.)] 

[Sec also ('8 ») 8 Mad 8 (9). (A decision under 
S. 20 ..f Act XI ..f 1865.)) 

Also see Section 73, Note 8. 

3. ('28) 15 AIR 1928 Cal 265 (266) (DB). 
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11. Jurisdiction of transferring Court after transfer.—See S. 42, Notes 1 and 3. 

12. Step-in-aid of execution. — As to when an application for transfer of a 
decree for execution will be an application to take a step-in-aid of execution, see Authors’ 
Commentaries on the Limitation Act, 2 nd (1942) Edn., Art. 182. 

13. Jurisdiction of transferee Court.—See Notes 6 and 7 on S. 38 and Notes 1 and 3 onS. 42. 

14. Madras Village Courts Act (I of 1889) — A District Munsif, receiving 
by transfer a decree of a Village Court under s. 66 or s. 67 of Act I of 1889 has no power 
to transfer the same to another District Munsif’s Court under s. 39 of the Code. The 
reason is that the Village Courts Act supplies, in itself, a complete code of procedure for 
suits in the Village Courts and the provisions of the Code are not applicable to them 
except as provided for by the Amending Act II of 1920. 1 

15. Simultaneous execution. — See Note 10 on Section 38. 

. 16. Appeals from orders under this section. — An order rejecting an 
application for transfer falls under S. 47 of the Code and is appealable as a decree. 1 
So also is an order of the transmitting Court refusing to decide objections to the 
executahility of the decree, on the ground that they should be decided by the transferee 
Court. 2 

17. Notice of transmission. — A Court is bound to issue notice to the 
judgment-debtor before transmission and hear his objections as to the executahility of 
the decree. 1 But where, according to the practice of the Calcutta and Bombay High 
Courts on the original side, the order of transmission is passed by the Master or Registrar 
of the High Court, such order is only a ministerial act and no notice is necessary. 2 

18. Form of application under the section -An application under this 

section for transmission of a decree for execution to another Court is not required to be 
in any particular form as in the case of an application for execution under o. 21, R. li. 
It is sufficient if the application contains sufficient particulars of the decree to be trans¬ 
ferred. 1 A mere clerical error in writing the application will not invalidate it. 2 


40. Where a decree is sent for execution in another province, it shall 

Transfer of decree to be sent to such Court and executed in such manner as 
Court in another province. __,_ ., , , , . . 

may be prescribed by rules in force in that province. 


Note 14 

1. ('23) 10 AIR 1923 Mad 651 (652) : 46 Mad 734 
(DB). 

Note 16 

1. (’04) 8 Cal W N 575 (577) (DB). 

Also see Section 47 Note 71a. 


2. (’28) 15 A I R 1928 Rang 40 
(DB). 


(41) : 5 Rang 775 


Note 17 

1. f (’29) 16 AIR 1929 Mad 199 (200) (DB) 

(T7) 4 AIR 1917 Pat 70 (71) (DB). 

(’26) 13 AIR 1926 Mad 411 (412) (DB). 

(’24) 11 AIR 1924 Mad 673 (674) : 47 Mad 641 
(DB). 

(’30) 17 A I R 1930 Oudli 305 (308, 309) (DB). 
(Transferor Court is proper Court to decide ) 

[But see (’35) 22 A I R 1935 Lah 508 (509) : 17 
Lah 13 (DB). (Transfer is a ministerial act.) 

(’36) 23 AIR 1936 Mad 99 (99) (DB). (Do.)] 


2. (’16) 3 A I It 1916 Cal 488 (493) : 43 Cal 903 
(FB). 

(’27) 14 AIR 1927 I* C 73 (76): 54 Cal 500: 54 Ind 
App 129 (P C). 

(’37) 24 AIR 1937 Bom 365 (368): ILIt (1937) Bom 
691. 

(But see (’28) 15 A I It 1928 Rang 40 (42) : 5 
Rang 775 (DB). (Where the transmission orderof 
the High Court after notice (but ex yarte because 
of the absence of the judgment-debtor after notice) 
was held to be a ministerial act — The decision 
cannot be supported in law.)] 

Note 18 

1. (’37) 24 AIR 1937 All 397 (399). 

(’39) 20 AIR 1939 Oudh 118 (120) (DB). (An appli- 

O lt 2°i n in 1 ) lD tbe f ° rm ° f an a PP licatlon under 

(’35) 22 AIR 1935 Pat 485 (486) (DB) 

2. (’37) 24 AIR 1937 All 397 (399). 


4CPC. 30. 
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DECREE TO COURT IN ANOTHER PROVINCE 


1. Manner of execution by transferee Court. _ This section is new and 

has been inserted in view of the powers given to the High Courts to alter or add to the 
rules under the Code. 


The manner of execution is that of the Court which executes the decree, under 
the rules in force in its own province 1 or district, 2 where in different districts of the same 
province different modes are prescribed; but the question whether the execution of the 

transferred decree is barred by limitation is to be decided according to the law of the 
Court which passed the decree. 3 

The section applies only when the "transferor” and the “transferee” Courts are 
both regulated by the provisions of the Code of Civil Procedure. 4 


41 . IS. 223, para. 4.1 The Court to which a decree is sent for execution 

Result Of execution pro- shall certify to the Court which passed it the fact of 
ceedings to be certified. , 

such execution, or where the former Court fails to 
execute the same the circumstances attending such failure. 

11859, S. 294; 1877, S. 223 (4). J 


1 . 

2 . 


Synopsis 

Scope and object of the section. 

“Shall certify.” 


3. Jurisdiction of transferee Court, how long 
continues. See Note 3 on Section 42. 


1. Scope and object of the section. — The Court to which a decree is sent 
for execution must, on the determination of the proceedings in that Court, certify to 
the Court which passed the decree the result of those proceedings. 1 This certification is a 
very important act as its effect is to determine the jurisdiction of the transferee Court. 2 
This section has been applied to Arakan Hills. See Arakan Hill Tracts Laws Regulation, 
(I of 1916), Schedule I. 


2. “ Shall certify/’ — In Shivlingappa v. Shidmallappa, 1 Macleod, C. J., 
held that there must be a formal certification by the transferee Court to the transferor 
Court and that the fact of certification should not be left open to inferences to be drawn 
from entries in the register of suits of the transferor Court showing the result of the 
proceedings in the transferee Court. In an earlier case, 2 where a decree on the small 
cause side had been transferred to the original side of the same Court for execution and 
the result of the proceedings in execution was entered in the small cause suit register, the 
same learned Chief Justice however held that the requirements of s. 41 were “clearly” 


Section 40 — Note 1 

1. (’38) 25 AIR 193S Lab 126 (128) : 1LR (1938) 
Lab 264 (DB). 

2. (’07) 31 Bom 5 (9) (DB). 

3. (’42) 29 AIR 1942 Pat 128 (129) (DB). (Decree 
pnssed by Presidency Small Cause Court transferred 
to another Court for execution — S. 48, C. P. C., 
will not apply to such decree.) 

(’90) 17 Cal 491 (497). 

( 97) 24 Cal 473 (491) (SB). 

(’ll) 11 Ind Cas 21G (216, 217) (DB) (Cal), 
t (’13) 3G Mad 108 (111, 112). 

(’08) 31 Mad 24 (27) (DB). 

( 36) 23 AIR 1936 Pat 104 (105): 15 Pat 356 (DB). 
(Obiter.) 


Also see O. 21, R. 9, N. 3. 

4 . (’88) 12 Bom 230 (231) (DB). 

(’07) 34 Cal 576 (580, 582) (DB). 

(’88) 15 Cal 365 (370) (DB). 

(’36) 23 A I R 1936 Pat 150 (150) (DB). (The Civil 
Procedure Code does not apply to Pancbayat Court 
—It has no power of transfer of its decree for exe¬ 
cution to the Civil Court.) 

Section 41 — Note 1 

1. (’09) 9 Cal L Jour 239 (243) (DB). 

2. f (’24) 11 AIR 1924 Bom 359 (359, 360) (DB). 

Note 2 

1. (’24) 11 AIR 1924 Bom 359 (359) (DB). 

2. (’23) 10 AIR 1923 Bom 371 (371) (DB). 
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satisfied. It is submitted with respect that the view taken in the later case is the 
correct one. 

The mere sending of a certificate by the transferee Court to the Court which 
passed the decree does not oust the jurisdiction of the transferee Court to further execute 
the decree. The jurisdiction of the transferee Court continues until a copy of the decree 
together with the full satisfaction or non-satisfaction certificate is returned. 3 An order by 
the transferee Court that the result of part satisfaction of the decree may be communicated 
to the transferor Court 4 or a report by the former Court to the latter of the facts relating 
to an arrangement come to between the decree-holder and the judgment-debtor, 6 is not 
such a certificate as is contemplated by the section and does not determine the jurisdiction 
of the transferee Court. But when the transferee Court dismissed the execution case and 
directed that the transferor Court should be informed of it and a copy of this order was 
actually filed in the latter Court with the application of the decree-holder asking for a 
transfer to another Court, it was held that this was sufficient compliance with the 
requirements of the section. 6 

Where the transferee Court dismisses the execution case on the ground that an 
objection as to limitation is a valid one, and sends back the case to the transferor Court 
with the requisite certificate, but the objection as to limitation is disallowed on appeal, 
the transferee Court can get back the records and proceed with the execution. The 
position is the same as if no certificate of the manner of execution had been sent under 
this section to the transferor Court. 7 

3. Jurisdiction of transferee Court, how long continues. — See Note 3 on Section 42. 


. [S. 228.] The Court executing a decree sent to it shall have the 

Powers Of Court same powers in executing such decree as if it had been passed 

ferrecidecree! ranS ~ by itself - A11 persons disobeying or obstructing the execution 

of the decree shall be punishable by such Court in the same 

manner as if it had passed the decree. And its order in executing such decree 

shall be subject to the same rules in respect of appeal as if the decree had been 
passed by itself. 

]1887, S. 228; 1859, S. 294; see O. 21 R. 9 and Sch. Ill, C. P. C. ] 


Synopsis 

1. Powers of Court executing transferred decree. 

2. Pecuniary limits of the jurisdiction of the transferee Court. See S. 39, Note 5. 
2a. Territorial jurisdiction of the transferee Court. See S. 38. Note 6. 

3. Jurisdiction of transferee Court, how long continues. 

3a. Powers of transferor Court after transfer of decree. See Note 3. 

4. Law of limitation applicable to transferred decree. See Section 10, Note 1 . 

5. * Shall be subject to the same rules in respect of appeal." 


. n n ^ owers of Court executing transferred decree. — A decree transferred 
,° Ul or c ' xecutlon ,s to lje regarded as a decree of that Court for the purposes of 
1 U lo n nmi tb c transferee Court has the same powers as it would have, if the deeroo 

4937 AU 474 (475). (AIR 1916 PC 

4 f ; qfi?9WTu !rio 43 Ind App 238 (PC > Re»- on.) 

AIR 19i * 8 AH 412 (413) (DB). 

5. ( 37) 24 AIR 1937 All 766 (768) (DB). 


6. (’37) 24 AIK 1937 Cal 557 (559) : I L R 

2 Cal 734 (DB). / i K (Uo7) 

7. (’20) 7 AIR 1920 Pat 128 (129) (DB). 
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EXECUTING TRANSFERRED DECREE 


had been passed by itself. 1 Thus, o. 21, R. 53 (4) confers the power of attaching a decree 
m execution on the Court which passed the decree to be executed. But by virtue of this 
section, the power can be exercised by the Court to which the decree is sent for execution. 2 
The Comt to which a decree is sent for execution will not execute the decree until a 
regular application is made to it under o. 21, R. n, 3 except where the decree-holder has 
already made an application for execution to the Court which has passed the decree. 4 The 
expression powers in executing such decree” means “powers in carrying out the purpose 
of executing the decree. ’ 5 The transferee Court cannot question the legality or propriety 
of the order of the transferor Court directing execution. 6 Thus, it cannot entertain an 
objection that the execution of the decree was barred by limitation when the order for 
execution was passed, 7 though, where the decree is simply transferred without any order 
for execution having been passed, 8 or where the transferor Court has expressed an opinion 


Section 42 — Note 1 

1. (’72) 3 N W P H C R 168 (170) <DB). 

(’24) 11 AIR 1924 All 700 (700) : 46 All 560 (DB). 
(Transferee Court can entertain objections pre¬ 
ferred to it.) 

(’38)25 AIR 1938 All 654 (655). (Court to which 
decree is transferred under S. 39 for execution can 
execute it for larger amount than that specified in 
the certificate of transfer — It is the decree which 
is the guide and not the certificate.) 

(’06) 31 Bom 5 (8, 9) (DB). 

(’82) 6 Bom 582 (583) (DB). (Can enquire into the 
validity of a mortgage lien on property which has 
been attached by its order on a transferred decree.) 
(’74) 11 Bom H C R A C 19 (21). (Can issue notice 
under O. 21 R. 22.) 

(’25) 12 AIR 1925 Cal 213 (216) (DB). (Court trans¬ 
mitting the decree is not the Court to decide objec¬ 
tions on the part of the judgment-debtor, such as 
that the decree is incapable of execution or that 
execution is barred by limitation — The Court of 
execution must determine such objections.) 

(’ll) 10 Ind Cas 538 (539) (DB) (Cal). (Can execute 
the decree by arrest even though the decree could 
not be so executed by the Court which passed it.) 
(’80) 5 Cal 448 (449, 150) (DB). (Can certify pay¬ 
ment.) 

(’69) 11 Sutb W R 557 (558) (DB). (Can determine 
claims of third parties.) 

(’38)25 AIR 1938 Bah 593 (593) : I L R (1938) 
Bah 624. (Can execute the decree against the 
surety.) 

(’34) 21 AIR 1934 Bah 117 (118). (Can refuse to 
execute decree on the ground that it was inissed 
against deceased person.) 

(’21) 8 AIR 1921 All 199 (201) : 43 All 394 (DB). 
(Is competent to determine thequestion whether S 
was a member of the firm in an application under 
O. 21 R. 50 (2).) 

(’31) 18 AIR 1931 Bub 507 (508). (Do.) 

(’29) 16 AIR 1929 Bah 228 (230) (Do.) 

(’26) 98 Ind Cas 855 (856) (DB) (Bah). (Do.) 

(’23) 12 AIR 1925 Sind 293 (294): 19 Sind LR l.(Do.) 
(T2) 17 Ind Cas 323 (328, 329) (Mad). (Can exer¬ 
cise powers under O. 21 R. 53, Cl. 1 (b).) 

(’31) 18 AIR 1931 Nag 170 (171): 27 Nag B R 386. 
(The executability by transferee Courtof tbedecree 
on an award is not ulTected by the Arbitration Act 
not being in force in tbc place wliero it is sought 
to he executed.) 


(’27) 14 AIR 1927 Oudh 112(112): 1 Luck46(DB). 
(Can attach salary of public officer under O. 21 
R. 48.) 

(T3) 7 Sind LR 19 (21) : 20Ind Cas 540 (541) (DB). 
(Can order restitution under S. 144.) 

[See also (’38) 25 AIR 1938 Mad 27 (28). 

(T8) 5 AIR 1918 Mad 645 (647). (As to power of 
transferee Court to decide application under O. 21 
R. 50, see Notes on O. 21 R. 50.) 

(’36) 23 AIR 1936 Sind 11 (13) : 30 Sind L R 290.] 
Also see S. 144 N. 17. 

2. (’40) 27 AIR 1940 Pat 557 (558, 559) : 19 Pat 
832 (DB). (The powers under O. 21 R. 53 (4) are 
powers exercisable in executing a decree.) 

3. (’24) 11 AIR 1924 Nag 413 (414). 

(TO) 35 Bom 103 (109) (DB). (An order for trans¬ 
mission of the decree for execution to another 
Court is not an order for execution of the decree 
nor is an application for transmission, an applica¬ 
tion for execution.) 

’ 4. (’24; 11 AIR 1924 Pat 120(121): 2Pat909(DB). 
(’31) 18 AIR 1931 Cal 312 (316) : 58Cal 832 (DB). 
(Power to order stay of execution is not exercise of 
power to carry out execution.) 

5. (’36) 23 AIR 1936 Rang 184 (187). 

6. (’30) 17 AIR 1930 Bah 143 (144). (Exeoulion 
cannot be refused because part of the decree alono 
was transferred.) 

(’34) 21 AIR 1934 Mad 266 (266) (DB). 

(’85) 7 All 330 (333) (DB). 

(’97) 21 Bom 456 (458) (DB). 

(’80) 5 Cal 736 (737) (DB). 

(’75) 23 Sutb W R 154 (B55) (DB). 

(’32) 19 AIR 1932 Pat 168 (169) : 11 Pat 94 (97) 
(DB). (Transferee's name brought on record and 
decree transferred—Transferee Court cannot ques¬ 
tion transferee’s right to execution.) 
f (’37) 24 AIR 1937 Rang 477 (480) : 1937 Rang 
L R 297. 

(’36) 23 AIR 1936 Rang 271 (273) : 14 Rang 550. 
Also see O. 21, R. 26, Note 1. 

7. f (’90) 15 Bom 28 (29, 30) (DB). 

(’30/ 17 AIR 1930 Bah 118 (119). 

(’75) 24 Sutb W R 151 (152) (DB). 

(’74) 21 Sutb \V R 330 (331) (DB). 

(’29) 16 AIR 1929 Mad 199 (199, 200) (DB). (AIR 
1924 Mad 673: 47 Mad 641 ; AIR 1926 Mad 411; 
1928 Mad W N 152 relied on.) 

(’27) 14 AIR 1927 Nag 31 (32). 

8. (’75) 7 N W V H C R 115 (117) (DB). 
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on the question of limitation but without hearing the judgment-debtor on the pcfint, 9 it 
has power to decide whether the execution is barred by limitation. It cannot transfer the 
decree to another Court for execution 10 or stay execution of the decree except under the 
provisions of O. 21, R. 26 so as to enable the parties to get the objections decided by the 
transferor Court. 11 As to whether it can decide the liability of a third person under O. 21, 
R. 50, sub-r. (2) as a partner of a firm, see o. 21, R. 50, Note 5. 

Just as the transferor Court cannot, as an executing Court, go behind the decree, 
the transferee Court also cannot go behind the decree or add to or vary its terms, 12 but 
must execute the decree as it stands. 13 Where the decree-holder dies after the date of 
transfer, his legal representative must apply to the Court which passed the decree for 
substitution of his name on the record. (See Notes on O. 21, R. 1G.) Similarly, where a 
judgment-debtor dies after the date of transfer, the application to implead his legal 
representatives must be made to the Court which passed the decree. 14 There was a conflict 
of decisions as to whether the transferee Court also could entertain and dispose of the 
application. All the High Courts except the High Courts of Calcutta and Lahore held 
that the proper Court to apply is only the Court which passed the decree. 16 The Calcutta 10 
and Lahore 17 High Courts, on the other hand, held that the application can be made even 
to the transferee Court. They further held that even if it be assumed that the application 
should be made only to the transferor Court, the making of an application to the transferee 
Court, even if objected to by the judgment-debtor, is only an irregularity in procedure 
curable by S. 99. 18 The High Court of Madras was, however, of opinion that the non- 
compliance with the rule that the application should be made to the Court which passed 
the decree, if objected to at the proper time is not a mere irregularity though if not so 
objected to, is an irregularity curable under s. 99. 19 The Privy Council has reconciled 


(’94) 16 All 390 (393) (DB). 

+ (’30) 17 AIR 1930 All 699 (700) : 52 All 1024. 
(Court having application to execute made to it is 
bound to decide questions of limitation sao motu.) 
(•07) 1907 All W N 65 (66): 4 All L Jour 142 (143) 
(DB). 

(•11) II Ind Cas 216 (217) (DB) (Cal). 

+ (’96)23 Cal 39 (43) (DB). (Dissenting from 13 
Beng L R App 30.) 

(’86) 13 Cal 257 (262) (DB). 

(’82) 8 Cal 916 (917) (DB). 

(’80) 5 Cal 897 (901). 

(’74) 21 Suth W R 292 (293) (DB). 

*(’68) 10 Suth W It 10 (12) (FB). 

(*67) 7 Suth W R 19 (19) (DB). 

(*66) 5 Suth W R Misc 14 (14) (DB). 

9. (’35) 22 AIR 1935 Nag 131 (132): 31 Nag L R 
333 . 

10. (’38) 25 AIR 1938 Mad 113 (114) : ILR(1938) 
Mad 326 (DB). 

11. (’36) 23 AIR 1936 Rang 184 (187). 

[See (’86) 13 Cal 257 (261) (DB).] 

Also see O. 21, R. 26, Note 1. 

12. *(’31) 18 AIR 1931 Rang 252 (256) : 9 Rang 
480. 

t (’34) 21 AIR 1934 Rang 165(166) : 12 Rang 320 
(DB). (Transferee Court has no power to pass 
instalment order under O. 20, It. 11 (2).) 

(•31) 18 AIR 1931 All 92 (94) : 53 All 125 (DB). 

(Decree if collusively obtained.) 

(’87)11 Bom 528 (532) (DB). (Cannot refuse execu¬ 
tion because too much has been left for the execu¬ 
ting Court to do.) 


(’70) 13 Suth W It 330 (330)(DB). (Cannot correct.) 

13. See the cases in foot-note 12. 

[See also (’78) 3 Cal 512 (513, 514).] 

14. See section 50. 

(’40) 27 AIR 1940 Cal 171 (173) : I L R (1939) 2 
Cal 173. 

(’30) 17 AIR 1930 Cal 614 (615, 616): 57 Cal 1137 
(DB). (Death of decree-holder.) 

(’30) 17 AIR 1930 Sind 16 (17) (DB). (Until dis¬ 
posal of that petition, proceedings in transferee 
Court will be suspended.) 

[See also (’25) 12 AIR 1925 Cal 213 (216).] 

15. (’95) 17 All 431 (432). 

(’94) 18 Bom 224 (226) (DB). 

(•26) 13 AIR 1926 Mad 411 (412) (DB). 

*(*05) 28 Mad 1GG (471) (FB). 

(’23) 10 AIR 1923 Nag 195 (197). (Such application 
can be made to the Court which is actually execu¬ 
ting decree.) 

(*20) 7 AIR 1920 Nag 174 (175). 

Also see S. 50, Note 13. 

16. f (’95) 22 Cal 558 (561) (I>11). 

(’09) 1 Ind Cas 57 (58, 59) (DB) (Cal). 

17. + ('26) 13 AIR 1920 Lah 34 (35) (DB). 

(’97) 1897 Pun Re No. 70, page 317 (321, 324). 

18. See the cases in foot-notes 16 and 17. 

19. (’05) 28 Mad 4GG (472) (FB). 

(’07) 17 Mad L Jour 300 (301) (DB). (Objection not 
pressed.) 

(’1G) 3 AIR 191G Mad 33 (34, 36) : 38 Mad 1076 
(DB). 

(’02) 12 Mad L Jour 21 (32, 33) (DB). 
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«Jb. PrOCedUrB if aC9UieSeed in by a ^ 

the decree^ tr Ur,tr e fR C ° U , r i Cann °‘ ‘ ,Uesti ° n the i urisdiction of the Court which passed 

arjs», s 23 

own S,,,oi " *“? “ ™* 0.0 -" 1.0 i... 0.. question S i., 

i f " “• a “~ *" J <oo Hi, it i, entitled to toot .1 the 

judgment, plaint and the concise statement in the suit. 23 

to be e Jculed iS b r ught W th . e n ° tice ° f the transferee Court the decree sought 
ho Court 1 ho i T IUC ? to ‘ he tl ' anSter ’ CeaSed t0 existU or * satisfied out of Court “ 

to proceed ^ith the QUe3ti ° n if t! ‘ 8 a,1 <* ati °" is «*«* 

failure a , de ?r G has been transferred to another Court and that Court certifies its 

U iw bG Same ’ ik 13 0nIy the Co,,rt whicb Passed the decree and not the 

m-in 4 . at 1S competent to grant a certificate of non-safcisfaction to the decree-holder in 
oidei to enable him to execute the decree in another Court. 26 

2. Pecuniary limits of the jurisdiction of the transferee Court_See Section 39. Note 5. 

2a. Territorial jurisdiction of the transferee Court. — See Section 38. Note G. 

3 ’ Jurisdiction of transferee Court, how long continues_The transferee 

ourt retains its jurisdiction over the execution proceedings until it certifies to the Court 
which passed the decree in the manner set forth in s. 41 1 or until the execution has been 
withdrawn from it. 2 Where, therefore, a decree lias been executed by it partly, an 
application for further execution can bo made to it without obtaining a fresh certificate 
under o. 21 R. G from the transferor Court. 3 It is not hound to send the certificate as 
soon as one application for execution fails. The failure should be complete and not partial. 4 


20. *(’28) 15 AIR 1928 PC 162 (164): 55 IndApp 
227 : 3 Luck 314 (PC). (Confirming A I R 1920 
Oudh 148 : 28 Oudli Cas 330.) 

f See (’31) 18 AIR 1931 All 320 (322) (DB). 
(Following AIR 1928 P C 162 : 3 Luck 314 : 55 
Ind App 227 (PC).)] 

[Sec also C41) 28 AIR 1941 Pat 139 (139, 140):19 
Pat 838 (DR). (Section 99 applies.)] 

21. Sec O. 21 R. 7, Note 4. 

(’•10) 27 AIR 1910 Rom 277 (278) : I L R (19101 
Rom 633. 

22. See O. 21 R. 7. Note 4. 

23. (’40) 27 AIR 1940 Rom 277(278): I L R (1940) 
Rom 633. 

24. (’27) 14 AIR 1927 Rang 104 (105) : 4 Rang 
562 (DR). 

25. (’80) 5 Cal 448 (449, 450) (DR). 

(But sec (’70) 1870 Pun Ro No. 51.1 

Also see O. 21, R. 2, Note 15. 

26. (’34) 21 AIR 1934 Lab 330 (331). 

Note 3 

1. (’10) 27 AIR 1910 Cal 171 (173) : I L R (1939) 
2 Cal 173. 

*(’98) 20 All 129 (131. 132) (DR). 


(’32) 19 AIR 1932 Put 286 (287): 11 Pat 513 (DB). 
(’24) 11 AIR 1924 Bom 359 (359, 360) (DB). 

(*23) 10 AIR 1923 Rom 396 (396) (DR), 
t (’09) 13 Cal W N 533 (540) (DB). 

(’14) 1 AIR 1914 Mad 435 (435, 436): 37 Mad 231: 

15 Ind Cas 738 (741) (DB). 

(’29) 16 AIR 1929 Oudh 76 (77): 4 Luck 209 (DB). 
(Jurisdiction to issue fresh process for execution 
ceases after issue of certiticate—But jursdiction to 
decide questions arising in respect of anything done 
in the course of execution proceeding remains.) 

2. (’40) 27 AIR 1940 Cal 171 (173) : ILR (1939) 
2 Cal 173. 

(’26) 13 AIR 1926 Bom 271 (272) : 50 Bom 439 
(DB). (The Court which transfers its decree for 
execution to another Court has also the power to 
call back the decree.) 

3. {'S3) 1883 All W N 247 (248). 

(’09) 1 Ind Cas 57 (61)(DB)(Cal). (It has jurisdiction 
toentertain successive applications for execution.) 
(’75) 23 Suth W It 225 (226) (DB). 

(’01) 4 Oudh Cas 333 (338). 

(’31) 18 Allt 1931 Pat 27 (30) : 9 Pat 829 (DB). 

4. (’23) 10 AIR 1923 Rom 396 (396) (DB). 
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The mere fact that the execution petition is struck off for some informality does not 
determine its jurisdiction in the matter 6 and it can review its order striking off the petition 0 
or revive the execution proceedings . 7 

After the issue of the certificate under S. 41 the transferee Court ceases to have 
jurisdiction to receive execution petitions or to do anything further in the matter 8 except 
to decide objections in respect of anything done in the course of the execution proceedings 
which were pending before it. 9 The Nagpur Judicial Commissioner’s Court, has, however, 
held that its jurisdiction does not cease even after a certificate is sent under that section 
and that it can therefore entertain a fresh application for execution without another 
transfer under O. 21 R. 6 from the transferor Court. 10 (see also Notes on section 41.) 

But the fact that execution has been transferred to another Court does not deprive 
the transferor Court of all control over the execution proceedings . 11 Thus, it can 
determine objections as to the executability of the decree 12 or a point of limitation . 13 It 
can sanction an agreement for payment of the decree in instalments 11 and decide who are 
the legal representatives of the judgment-debtor 16 and entertain an application to execute 
the decree against them . 16 It can also recognise an assignment of the decree , 17 or stay the 
execution of the decree , 18 or entertain application under S. 73 for rateable distribution , 19 or 


5. (-09) 1 Ind Cas 57 (61) (DB) (Cal). (OSuthW R 
Misc 47 must be deemed to have been impliedly 
overruled by 10 Suth W R 46.) 

('97) 1897 Pun Re No. 70 page 317. 
t(’98) 20 All 129 (132) (DB). 

(’26) 13 AIR 1926 Pat 274 (275) : 5 Pat 398. 

[See also (’66) 1866 Suth W R Miac 47 (48). 
(Jurisdiction of transferee Court ceases on case 
being struck off for default.)] 

6. (’68) 10 Suth W It 46 (50) (FB). 

7. (’08) 10 Suth W It 46 (50) (FB). 

COO) 9 Cal L Jour 239 (243) (DB). (Attachment 
, effected by transferee Court and thereafter certi¬ 
ficate sent to Court whioh passed the decree — 
Re-transfer again to that Court under O. 21 R. 6 
— Attachment is revived.) 

8. (’25) 12 AIR 1925 All 179 (179). 

C33) 20 AIR 1933 Lah 149 (150). 

C39) 43 Cal W N 412 (415) (DB). 

C99) 3 Cal W N ccxi. 

(’30) 17 AIR 1930 Lah 508 (511). 

(’26) 13 AIR 1926 Mad 1209 (1209). 

(’26) 13 AIR 1926 Pat 274 (275) : 5 Pat 398 (DB). 
(’37) 24 AIR 1937 Rang 106 (407) (DB). 

9. (’29) 10 AIR 1929 Oudli 76 (79) : 4 Luck 209 
(DB). 

10. (’22) 9 AIR 1922 Nag 210 (212) : 18 Nag L R 
178 (DB). 

11. (’40) 27 AIR 1940 Cal 171 (173) : I Lit (1939) 
2 Cal 173. 

(’40) 27 AIR 1940 Sind 11 (13) : ILlt (1940) Kar 
46 (DB). (Court which passed the decree can exe¬ 
cute i(. though the copy of decree with the certifi¬ 
cate of non-satisfaction has not been returned by 
the transferee Court.) 

C05) 1 Cal L Jour 315 (318) (DB). 

(1900) 13 Cl’LIl 169 (170). 
t (’85) 7 All 73 (76) (DB). (Per Mahmood, J.) 

+ (’29) 16 AIR 1929 Bom 418 (419) : 53 Bom 844 
(DB). (Concurrent execution can be had before 
receipt of certificate from transferee Court, which 
is only a formality.) 


(’36) 23 AIR 1936 Cal 267 (269) (DB). 

(’34) 21 AIR 1934 Lah 728 (729): 16 Lah 80 (DB). 
(’38) 25 AIR 1938 Mad 113 (114) : I L R (1938) 
Mad 326 (DB). 

(’18) 5 AIR 1918 Mad 669 (670) (DB). (Decree for 
sale on mortgage transferred — Transferee Court 
cannot pass personal decree under O. 34 R. 6.) 
(’ll) 36 Mad 108 (111): 11 Ind Cas 635 (636)(DB). 
f (’39) 26 AIR 1939 Pat 144 (145) : 17 Pat 617 
(DB). 

(’22) 9 AIR 1922 Pat 301 (303) : 1 Pat 328 (DB). 
(Decree not actually sent to transferee Court — 
Transferor Court does not lose jurisdiction to exe¬ 
cute decree.) 

12. (’29) 16 AIR 1929 Mad 199 (200) (DB). 

(’27) 14 AIR 1927 Nag 31 (32). 

13. (’41) 28 A I R 1941 Rang 56 (58, 59) : 1940 
Rang L It 725 (DB). (Court which passed the de¬ 
cree aud also the Court to which it is sent for 
execution both have jurisdiction to decide a ques¬ 
tion of limitation and it is merely the question of 
convenience or of priority of application which 
determines the Court which shall decide such 
question.) 

(’86) 13 Cal 257 (262) (DB). 

t (’39) 26 AIR 1939 Pat 144 (145) : 17 Pat 617 
(DB). 

14. (’90) 12 All 571 (574, 577) (DB). (Case under 
S. 257A of the old Code.) 

(’96) 20 Mad 378 (383) (DB). (Do). 

15. (’26) 13 AIR 1926 Mad 411 (412) (DB). 

16. (’09) 9 Cal L Jour 239 (244) (DB). 
t (’05) 28 Mad 466 (471) FB). 

17. (’33) 20 AIR 1933 Mad 110 (111, 112) (DB). 
(’79) 2 All 283 (283) (DB). 

(’31) 18 AIR 1931 Lah 690 (690, 691). (Transferee 
Court cannot do so.) 

18. (05) 28 Mad 466 (471) (FB). 

(’39) 26 AIR 1939 Pat.144 (145): 17 Pat 617 (DB). 

19. (’05) 1 Cal L Jour 315 (318) (DB). 

(’34) 21 AIR 1934 Lah 113 (113). 

(’03) 25 All 443 (444) (DB). 
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IN EXECUTING TRANSFERRED DECREE 


pass an order transferring the decree to another Court, 20 or recall the execution proceeding 
from the transferee Court, 21 or make an order for simultaneous execution by another 
Oourt. As to whether an application for execution made to the transferor Court before 
a certificate is received from the transferee Court under s. 41 is an application made 

a fx p , r ° per Courfc . Wlfchin fcbe meaning of Art. 182 (5) of the Limitation Act, see the 
Authors Commentaries on the Limitation Act, 2nd ( 1942 ) Edn., Art. 182 , Note 89 . 

Where, in accordance with o. 21 , R. C (2) as added by the Allahabad High Court, 

a certificate of transfer and a copy of decree are handed over to the decree-holder to be 

taken to the Court to which they are to be sent, he can either take them to the transferee 

Court or return thorn to the Court which issued them; in the latter case the Court which 

passed the decree becomes again seized of the matter and can start execution itself or 
grant a new certificate of transfer. 23 

As to the power of the Court to entertain an application after the property in 

respect of which the decree was passed is transferred to the jurisdiction of another Court, 
see section 37, Note 5. 


As to the maintainability of simultaneous executions, see s. 38, Note 10 . 

3a. Powers of transferor Court after transfer of decree. — See Note 3. 

4. Law of limitation applicable to transferred decree. — See Section 40, Note 1. 


5. Shall be subject to the same rules in respect of appeal.” — An 
oi or in execution passed by the transferee Court will be appealablo, where, if the decree 
lad been passed by itself, such order would be appealable. Thus, where a small cause 
deciee is transferred to the original side for execution and an appealable order is passed 
in execution by the Court of transfer, such order would be appealable notwithstanding 
that the decree transferred is itself not appealable. 1 But the transfer of the decree 
cannot alter the nature of the suit 2 and the provisions of s. 102 will control this section 
w ith t he result that in the case of suits of a small cause nature, no second appeal will lie. 3 


2 (db) 27 ) 14 AIU 1927 Rang 258 * 261,: 5 » 

(78) 3 Cal 512 (513) (DB). 

( 74) 21 Suth W It 337 (338) (DB). 

('87) 1887 Pun Re No. 83, page 174 (175). 

(79) 1879 Pun Re No. 129, page 377 (381) (FB). 

(’28) 15 AIR 1928 Mud 493 (494) (DB). 

See Note 17 on Section 39. 

See also Note 10 on Section 38. 

[But see C28) 15 AIU 1928 Rang 40 (42): 5 Rang 
775 (DB). (This decision, it is submitted, is not 
correct — Though it purports to follow the Privy 
Council decision in A I It 1927 P C 73 it is based 
on an incorrect view of facts in the Privy Council 
case.)] 

21. (’39) 20 AIR 1939 Pat 114 (145) : 17 Pat 017 
(DB). 

22. ( 39) 26 AIR 1939 Pat 144 (145) : 17 Pat G17 
(DB). 

[Sec also v ’38) 25 Allt 1938 Mad 113 (114) : I L 
It (1938) Mad 32G. (Sect ion 42 does not empower 
transferee Court to order simultaneous execution.)) 

23. (’3G) 23 AIR 1936 All 3G9 (309) (DB). 

Note 5 

1. ('41) 28 AIR 1941 Pat 624 (624). (Order of 
transferee Court that Small Cause Court decree is 
barred by time 13 appealable—No revision lies.) 

('40) 44 Cal W N 587 (589). (Small Cause Court 
decree transferred to Subordinate Judge with 9 mall 


cause powers—Application for execution against 
immovable property of judgment-debtor_Sub¬ 

ordinate Judge in dealing with it acts in exercise 
of ordinary jurisdiction and not small cause juris¬ 
diction—Order refusing to stay the execution of a 
Small Cause Court decree is uppealabe.) 

('90) 12 All 581 (586, 587). 
t (’09) 31 All 1 (2) (DB). 

('16) 3 AIR 1916 All 293 (294). 
t (’28) 15 AIR 1928 Bom 534 (537) : 53 Bom 46. 
('21) 8 AIR 1921 Crfl 242 (243) (DB). 

(’15) 2 AIR 1915 Cal 237 (237) (DB). (Order direct- 
ing arrest of surety in execution of small cause 
decree.) 

(73) 19 Suth W R 131 (132) (DB). 

(’05) 1905 Pun L R No. 3 p. 33 (35). 

(’25) 12 AIR 1925 Mad 1179 (1180) (DB). (Section 
42 in an amended form is made applicable to the 
Madras Small Cause Courts Aot and does not 
govern transfers by the City Small Cause Court to 
tho MofTussil Munsil’s Court — The latter will be 
governed by S. 42, C. P. Code.) 

(’19) 6 AIR 1919 Mad 264 (265) (DB). 

(’88) 11 Mad 130 (132). 

2. (’90) 12 All 579 (580) (DB). 

3. (’18) 5 AIR 1918 Mad 1368 (1368). 

('ll) 12 Ind Cas 959 (960) (DB) (Mad). 

(’27) 14 AIR 1927 All 740 (740). 

(’26) 13 AIR 1926 All 161 (162). 
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Where a decree passed by the High Court is transferred to the Court of a 
Subordinate Judge for execution, an appeal from the decision of the executing Court will 
lie to the District Judge and not to the High Court. 4 


43 . [S. 229.J Any decree passed by a Civil Court established in any 
Execution of decrees part of British India to which the provisions relating 

passed by British Courts to execu tion do not extend, or by any Court established 
in places to which this . . 

Part does not extend or or continued by the authority of the a lCentral uovern- 
in foreign territory. ment or the Crown Representative] in the territories 

of any foreign Prince or State, may, if it cannot be executed within the 
jurisdiction of the Court by which it was passed, be executed in manner 
herein provided within the jurisdiction of any Court in British India. 

11877, S. 229; 1859, S. 284.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “the 
Governor-General in Council.” 

Synopsis 

1. Legislative changes. 

2. Scope of the section. 

3. Courts established or continued by authority of the Central Government or the 

Crown Representative in the territories of any foreign Prince or State. 

4. Limitation applicable to foreign decrees. See Section 44, Note C. 

1. Legislative changes. — The words “any decree passed by a Civil Court 
established in any part of British India to which the provisions relating to execution do 
not extend” are new. See Note 2. 


2. Scope of the section. — Under the old Code only the decrees of British 
Courts in foreign territory could, under this section, be executed within the jurisdiction 
of any Court in British India. A decree of a Court in a scheduled district in British 
India, to which the Code was not made applicable, could not bo executed by another 

British Indian Court. 1 The addition of the words “any decree passed.extend” in 

the present section makes it clear that the section applies to Courts in areas in British 
India to which the Code does not apply. 


3. Courts established or continued by authority of the Central 
Government or the Crown Representative in the territories of any foreign 
Prince or State. — The words “the Central Government or the Crown Representative” 
have been substituted for the words “the Governor-General in Council” by the Adaptation 
of Indian Laws Order, 1937. The Court of the Political Agent at Sikkim is situated in 
a foreign territory and was held to be a Court “established or continued by the authority 
of the Governor-General in Council” within the meaning of this section, and a decree of 
that Court was held executable by a British Indian Court. 1 The Court of the Dewan 


(•07) 11 Cal \V N 861 (8G2) (DB). 

('98)25 Cul 872 (874) (DB). 

\See also (’18) 5 AIR 1918 Mad 921 (921).) 

Also see S. 24 Note 15; S. 47 Note 84 and S. 102 
Note 4. 

4. (’40) 27 AIR 1940 Bom 277 (279) : ILR (1910) 
Bom 633. (It is no argument that because the 
District Judge held that the second class Sub- 


Judge had no jurisdiction, as the subject matter 
of the suit tiled in the High Court was beyond its 
jurisdiction, the appeal would lie to the Hi<di 
Court.) 

Section 43 — Note 2 
1. ('88) 15 Cal 365 (370). 

Note 3 

1. ('ll) 38 Cal 859 (861) (I)B). 
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Ahilbar of Cooch Behar is situated in a foreign territory but was not established or 

contimied by the authority of the Governor.General in Council. 2 The Court of the 

Native Commissioners of Kondh situated within the family domains of the Maharajah of 

Benares was held to be a Court established by the authority of the Governor-General in 

ouncil, though not situated in foreign territory as the family domains of the Maharajah 

of Benares are in British India. This section does not therefore apply to the execution of 
the decrees of such Court. 3 

4. Limitation applicable to foreign decrees. — See Section 44, Note 6. 


44. The Provincial Government may by notification in the Official 
Execution of decrees Gazette declare that the decrees of any Civil or Revenue 
Fndfan S*tates COUrtS ° f Courts in any Indian State, not being Courts established 

or continued by the authority of the Central Government 
or of the Crown Representative, or any class of such decrees, may be executed 
m the Province as if they had been passed by Courts of British India. 

[1908, S. 44; 1882, S. 229B. ] 

Synopsis 

1. Legislative changes. 

2. Scope of the section. 

3. Notifications. 

4. British Indian Courts, if and when can refuse to 

execute foreign decrees. 

4a. Burma Courts, if can execute decrees of Courts 
in Indian States. 

5. Foreign judgments. See Section 13. 

6 . Limitation and procedure. 

L Legislative changes. — The section was substituted by the Government of 
India (Adaptation of Indian Laws) Order, 1937. The previous section gave the power 
of notification under this section to the Governor-General in Council whereas under the 
new section the power is given to the Provincial Government. Again, the previous section 
applied to Courts situated in the territories of any Native Prince or State in alliance with 
His Majesty whereas the new section refers to Courts situated in any “Indian State.” 


2. Scope of the section —This section applies to a particular class of foreign 
Courts, namely those situated within the territories of any “Native Prince or State” 
(now an Indian State) while s. 43 applies to British Courts, situated in the territories of 
"any foreign Prince or State.” 


3. Notifications. — Foe notification* issued under this section, see Appendix IV. 


4. British Indian Courts, if and when can refuse to execute foreign 
decrees. — A decree of a Native State (now an Indian State) notified under this section 
does not thereby cease to be a foreign decree. 1 The section merely alters the procedure for 
enforcing the foreign judgment of a Native State.- It does not bar any objections being 


2. (’70) 13 Sutla \V It 15-1 (155) (DB). 

3. ( 07) 34 Cal 576 (582, 583) (DB). 

Section 44 — Note 4 

1. (’ll) 28 AIR 1911 Cnl 64 (65) : I Lit (1911) 1 
Cal 171 (DB). 


(’91) 15 Bom 216 (219, 221). (Objection on ground 
of fraud—For right of suit, see Notes on S. 13.) 
(’38) 25 AIR 1938 Cnl 511 (517) : 63 Cnl 1033. 

2. (-25) 12 AIR 1925 Mad 788(789). 

(’15) 2 AIR 1915 Mad486(488): 39 Mnd24(47)(FB). 
(*38) 25 AIR 1938 Cnl 511 (517) : 63 Cnl 1033. 
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raised in execution which are open in suits on foreign judgments. 3 Thus, the judgment- 
debtor is not precluded from questioning the jurisdiction of the Court passing the decree 4 5 
or from objecting that the decree was obtained by fraud. 6 See also o. 21, R. 7, Note 5. 

A British Indian Court is not bound under this section to order execution of the 
decree in all cases. 6 It can refuse to execute the decree not only on the grounds specified 
in ss. 13 and 14 7 * but also on other valid grounds as well. 6 

When foreign decrees are sought to be executed in British Indian Courts, as an 
invariable rule, notice ought to be issued to show cause against execution. 9 

As to whether suits are maintainable on judgments of Native States (now an 
Indian State) notified under this section, see the undermentioned cases. 10 

4a. Burma Courts, if can execute decrees of Courts in Indian States_ 

Before the separation of Burma from India there were notifications under the section, by 
which the decrees of Indian States could be executed in Burma. 1 By para. 9 of the Burma 
Laws Adaptation Order, 1937 and Ss. 148 and 149 of the Government of Burma Act, the 
said notifications will be in force even after the separation of Burma on 1st April 1937, 
unless altered or repealed by the Legislature or other competent authority. Consequently, 
it was held in the undermentioned case 3 that the decree of a Court in the Pudukkottah 
State, in respect of which a notification under this section had been issued, could bo 
executed by the Courts in Burma. 

5. Foreign judgments. — Sec Section 13. 

6. Limitation and procedure. — The rules as to limitation and procedure 
applicable to the execution of a decree of a foreign Court, are those prescribed by the 
law of British India and not those prescribed by that of the foreign State. 1 See also the 
Authors’ Commentaries on the Limitation Act, 2nd (1942) Edn., S. 11, Note 2 and Art. 182, 
Note 95. 


3. (’IT) 4 AIR 191" Mud 780 (7S2) : 39 Mud 733 
(FI3). 

(’31) 18 A I R 1931 All G89 (691) : 53 All 747 
(DB). 

(’35) 22 AIR 1935 Lab 551 (551). (Words ‘us if 
they bud been passed by Court of British India” 
do not control operation of S. 13 (a).) 

4. *£(’15) 2 AIR 1915 Mad 180 (487) : 39 Mad 24 
(30) (FB). (But if he voluntarily submits to juris¬ 
diction he cannot question it in execution.) 

(’25) 12 AIR 1925 Cal 955 (950) (DB). 
f(’lG) 3 AIR 1910 Bom 307 (308) : 10 Bom 551 
(DB). (Decree in absentum.) 

5. (’91) 15 Bom 210 (219, 220). 

6. (’15) 2 AIR 1915 Mad 480 (180, 187) : 39 Mad 
24 (30) (I'D). (Objection to jurisdiction.) 

7. (’17) 4 AIR 1917 Mad 780 (782) : 39 Mad 733 
(PB). 

(’33) 20 AIR 1933 Mad 112 (113) (DB). (Ex parte 
foreign decree t n personam against British subject 
not residing there at date of action will not be exe¬ 
cuted by British Courts.) 

( 37) 24 AIR 1937 Mad 97 (99). 

(’31) 21 AIR 1934 Mad 434 (134) : 57 Mad 824 
(DB). (Decree of foreign Court against resident in 
British India — Decree can be executed in British 
India only if defendant submits to jurisdiction of 
foreign Court before judgment.) 


8 . (’25) 12 AIR 1925 Mad 788 (790). 

(’87) 14 Cal 546 (550) (DB). (Executing Court can 
refuse to execute unless the record of the Native 
Court is properly certified.) 

9. (’25) 12 AIR 1925 Mad 788 (789). 

10. (’ll) 28 AIR 1941 Cal 04 (65) : I Lit (1941) 1 
Cal 171 (DB). (The creditor lias the option of 
bringing an action in domestic tribunal on the 
foreign judgment which he has recovered or of 
bringing in a domestic tribunal a suit upon the 
original cause of action.) 

(15) 2 AIR 1915 Mad ISO (488) : 39 Mad 21 
(KB). (Per Sesbagiri Iyer J.) 

Note 4a 

1. As an example, see Notification 4395 — 1/Adutcd 
8-12-04 Page 470 of Vol. Ill of General Statutory 
Rules and Orders 3rd Edn., 1920. 

2. (’38) 25 AIR 1938 Rang 352 (353) : 1938 Ran" 
L It 403 (DB). 

Note 6 

1. (’87) 11 Cal 570 (571) (DB). (Limitation — 
Art. 182 of the Indian Limitation Act.) 

(TO) 3 AIR 1910 Bom 200 (201) : 40 Bom 501 
(DB). (Do.) 

( 7S) 2 Mad 337 (.338) (DB). (Civil procedure_ A 

judgment against the legal representative of the 
debtor—Execution confined to assets in hand.) 
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COURTS IN UNITED KINGDOM 


a 44A. (1) Where a certified copy of a decree of any of the superior 

pa?sTd CU by 0 S O u d r e t C s e fn C ° U . rtS ° f the United Kingdom or any reciprocating 
the United Kingdom territ ory has been filed in a District Court, the decree 

t a e n rri?or er reCiprOCating may be executed in British India as if it had been 
erri ° ry ' passed by the District Court. 


(2) Together with the certified copy of the decree shall be filed a 
certificate from such superior Court stating the extent, if any, to which 
the decree has been satisfied or adjusted and such certificate shall, for the 

purposes of proceedings under this section, be conclusive proof of the extent 
of such satisfaction or adjustment. 


(3) The provisions of section 47 shall as from the filing of the 

certified copy of the decree apply to the proceedings of a District Court 

executing a decree under this section, and the District Court shall refuse 

execution of any such decree, if it is shown to the satisfaction of the Court 

that the decree falls within any of the exceptions specified in clauses (a) 
to (0 of section 13. 


Explanation /.— “Superior Courts,’* with reference to the United 
Kingdom, means the High Court in England, the Court of Session in 
Scotland, the High Court in Northern Ireland, the Court of Chancery of 
the County Palatine of Lancaster and the Court of Chancery of the County 
Palatine of Durham. 


Explanation 2 . — “Reciprocating territory’* means any country, or 
territory, situated in any part of His Majesty’s Dominions *»[<*#<*] which 
the ' {Central Government] may, from time to time, by notification in the 
11 (Official Gazette), declare to be reciprocating territory for the purposes of 
this section; and “superior Courts,’’ with reference to any such territory, 
means such Courts as may be specified in the said notification. 


Explanation 3 . — “Decree,” with reference to a superior Court, means 
any decree or judgment of such Court under which a sum of money is 
payable, not being a sum payable in respect of taxes or other charges of a 
like nature or in respect of a fine or other penalty, and 

(a) with reference to superior Courts in the United Kingdom, 

includes judgments given and decrees made in any Court in 
appeals against such decrees or judgments, but 

( b ) in no case includes an arbitration award, even if such award 

is enforceable as a decree or judgment. 

a. This section was inserted by the Code of Civil Procedure (Amendment) Act, 1937 (VIII of 1937), 
Section *2. 



The words “or in India" 
1937. 


repealed by the Government of India (Adaptation of Indian Laws) Order, 


c. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “Governor- 

General in Council.” 

d. Substituted by tlie Government of India (Adaptation of Indian Laws) Order, 1937, for “Gazette 

of India." 
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Synopsis 

1. Scope and object of the section. 

la. Decree falling within exceptions (a) to (f) of Section 13. 

2. Explanation 3. 

3. Notifications. See Appendix IV. 

1. Scope and object of the section. — Under the Foreign Judgments (Reci¬ 
procal Enforcement) Act, 1933, provision is made for the extension of Part I of the Act 
by Order in Council to His Majesty’s Dominions outside the United Kingdom and also 
for the specification by such Order in Council of the Courts which shall bo deemed to be 
“superior Courts” within the meaning of the Act. On the Act being extended to British 
India, the decrees of the Courts in British India which may be deemed to be “superior 
Courts” for the purpose of the Act may be executed in the United Kingdom. This section 
is intended to reciprocate the policy contained in the above Act and to be part of a 
reciprocal arrangement under which on the one part decrees of British Indian Courts 
should be executable in the United Kingdom and on the other, decrees of Courts in the 
United Kingdom and other notified areas should be executable in British India. 1 

la. Decree falling within exceptions (a) to (f) of Section 13. — Under 
sub-s. (3) the burden is upon the judgment-debtor to establish that the decree falls within 
the exceptions to S. 13, for instance, that it has not been given on the merits of the case. 1 

2. Explanation 3. — This explanation has been added to the section with two 
objects in view, viz., to include a Court of Appeal in the United Kingdom among 
“superior Courts” and to define decrees so as to assimilate the meaning of the term to 
that applicable to the corresponding British statute (S. 10 , Foreign Judgments (Reciprocal 
Enforcement) Act, 1933). 1 

3. Notifications. — Sec Appendix IV. 


b 45. So much of the foregoing sections of this Part as empowers a 
Execution of decrees in Court to send a decree for execution to another Court 
foreign territory. shall be construed as empowering a Court in any Pro¬ 

vince to send a decree for execution to any Court established or continued by 
the authority of the Central Government or of the Crown Representative in 
the territories of any foreign Prince or State to which the Provincial Govern¬ 
ment has by notification in the Official Gazette declared this section to apply. 

[1908, S. 45 ; 1882, S. 229A. ] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for the 

original Section 45. 

Synopsis 

1. Execution of decrees of British Indian Courts in foreign territory. 

2. Notifications. 

3. “Any foreign Prince or State." 

4. Step-in-aid of execution. 


Section 44A — Note 1 

i. Vide Statement of Objects and Reasons, Gazette 
of India Part V, p. 24, dated 16th February 1935. 

Note la 

1. (’43) 30 AIR 1943 Cal 42 (44) (DB). (Agent 
claiming his commission to the knowledge of the 


Principal — Latter absent and not represented at 
hearing—Claim awarded—No appeal nor applica¬ 
tion to set aside decree —Yield that principal failed 
to satisfy that decision was not on merits.) 

Note 2 

1. Vide Report of the Select Committee. 
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1 decrees of Brltish Indian Courts in foreign territory 

territory it is necessary that the transferee Court should be one _ foreign 

( 1 ) which is established or continued by the authority of the Central Govern 
mG . ° r ‘ he Cto ™ Representative in such foreign territory, and 

his bv nnr^ 0 '; ern0r i' G r C ^ 1 f C ° uncil {nOW the Provincial Government) 
has, by notification, declared this section to apply. 1 

jurisdiction ‘to f ‘‘“T ° £ ^ COnditioas a British Indian Court has no 

rllson Wbl toe Col is TT T e f, ecution to a C °»‘'t not situate in British India.’- The 
the Courts of h Natil l ^ f ecution of Screes of British Indian Courts by 

foreign cltos^ B t llT 1 ° Legislature bas "° power to legislate for 

executed in Courtf lf NativeZtZT ^ 3 ^ ° f ^ India " ^ “ a * «» 
Arakan Hill Tra^L^l^ItfoSlTfllf tolllch^utof “ ‘° Al ' akan Hi ‘ l5 ' 

tt ^A ^* e P' ln " ai d of execution. — As to whether an application to a British 

British Cmu to f ° S6nd 1 dCCree t0 the C ° Urt 0f a Native State between which and toe 
see a r° C y Preva,ls ’ is an application to take a step-in-aid of execution 

lote os AU ° 1S Commentaries ° n tbe Limitation Act, 2nd (1942) Edn., Article 182 


46. ( 1 ) Upon the application of the decree-holder the Court which 
Precepts. passed the decree may, whenever it thinks fit, issue a precept 

to any other Court which would be competent to execute such 
decree to attach any property belonging to the judgment-debtor and specified 
in the precept. 

(2) The Court to which a precept is sent shall proceed to attach the 
property in the manner prescribed in regard to the attachment of property in 
execution of a decree : 


Section 45 — Note 1 

1. (’42) 29 AIR 1942 Pesh 49 (49) (DB). (Court of 
the Political Agent at Quetta is established by the 
Governor-General in Council.) 

C3 8) 5 AIR 1918 Mad 580 (583) : 40 Mad 1069 
(1077) (FB). 

(’29) 16 AIR 1929 Sind 45 (46): 23 Sind L R 205 
(DR). 

(’ll) 38 Cal 859 (860) : 11 Ind Cas 442 (442) (DB). 
(Court of Political Agent at Sikkim — Established 
by authority of the Governor-General in Council.) 

As to whether Bcrnr Courts are British Indian 
Courts established in foreign territory, see: (*41) 28 
AIR 1941 Nag 36 (46. 47): ILR (1941) Nag 1 (FB). 

2. <’1H) 5 A 1 R 1918 Mad 605 (605) : 32 Mad L 
Jour 487 (468). 

(’02) 29 Cal 400 (402) (1)B). 


(’88) 12 Bom 230 (231) (DB). 

C19) 6 AIR 1919 Low Bur 4 (4) (DB). 

3. (’18) 5 A I R 1918 Bom 236 (239): 42 Bom 420 
(429) (DB). 

(’29) 16 AIR 1929 Sind 45 (46) : 23 Sind L R 205 

(Attachment before judgment_Property in 

Dutch territory—Mandate issued to British Consul 
there cannot be maintained.) 

4. (’18) 5 AIR 1918 Mad 580 (584) : 40 Mad 1069 
(1077) (FB). 

Note 3 

1 (’42) 29 AIR 1942 Pesh 49 (50) (DB). (Khan of 
Qualat is foreign or Indian Prince within the 

meaning of S. 311, Government of India Act_ 

Quetta being part of his State is within territory of 
foreign Prince or State.) 

(’29) 16 AIR 1929 Sind 46 (46) : 23 Sind L R 205 
(DB). 
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Provided that no attachment under a precept shall continue for more 
than two months unless the period of attachment is extended by an order of 
the Court which passed the decree or unless before the determination of such 
attachment the decree has been transferred to the Court by which the attach¬ 
ment has been made and the decree-holder has applied for an order for the sale 
of such property. 

Synopsis 

1. Attachment by precept. 

2. Powers of Court to which precept is sent. 

3. Application under the section is not one for execution. 

NOTE to the Synopsis. See the Notes indicated for the following topics : 

Object of the Section. See Note 1. 

Precept can be issued even after decree is transferred. See Note 1. 

“Unless the period of attachment is extended.” See Note 1. 

Validity of precept if can be challenged by Court to which it is sent. See Note 2. 


1. Attachment by precept_The section is new and its object is to enable the 

attachment of the property of the judgment-debtor in another Court in order to prevent 
the judgment-debtor from alienating or otherwise dealing with it to the detriment of the 
decree-holder till proper proceedings for the sale of the property in pursuance of an 
application can be taken. 1 It is for this reason that the effect of the attachment in 
pursuance of the precept is limited to two months and power is given to the Court which 
passed the decree to extend the time in order to meet the contingencies which may arise 
due to the delay in transferring the decree to the Court to which the precapt is sent. 2 No 
such attachment, therefore, can continue for more than two months unless the period is 
renewed by order of the Court which passed the decree or unless the decree is transferred 
for execution to the attaching Court and the decree-holder has applied for the sale of 
the property. 3 An order for a permanent attachment is not one contemplated by 
this section. 4 When an application for extending the period of the attachment is made 
before the expiry of the two months but the order extending the time is passed after the 
expiry of the period, the order will relate back to the date of the petition and will have a 
retrospective effect. 5 


Where a precept is applied for under this section, it is not open to the Court issuing 
it to attach such property itself; 5 the Court to which the precept is issued must attach the 
property and wait for an application for execution being made by the attaching creditor. 7 


The transfer of a decree for execution does not put an end to the jurisdiction of 
the parent Court. 0 Its jurisdiction continues for certain purposes of which s. 46 is one and 
therefore it can issue a precept even after the decree is transferred for execution.' J The 
Court to which the decree is transferred for execution is not competent to issue a precept 


Section 46 — Note 1 

1. C40) 27 AIR 1940 Cal 26 (28) : I L R (1939) 2 
Cal 370. (An attachment under this section is 
merely a step taken to facilitate execution ; it is 
not a step taken in the proceedings in execution ) 

(’36) 23 AIR 1936 Lab 486 (487, 488). 

(’27) 14 AIR 1927 Cal 581 (588) (DB). 

T AI “ 1931 RaD 8 279 : 9 Rang 561. 

( 11) 10 Ind Cas 794 (795) (Low Bur). 

2. (’36) 23 AIR 1936 Lali 486 (488;. 

3. (’36) 23 AIR 1936 Lab 466 (187). 


4. (’36) 23 AIR 1936 Lab 186 (488). 

5. (’17) 4 AIR 1917 Mad 591 (592) (DB). 

6 . See ('40) 27 AIR 1940 Rang 34 (36) : 1939 Ran-’ 
L R 624. (Court of Small Causes, Rangoon 
attaching debt at Mandalay —Held that Mandalay 
being outside jurisdiction of Small Causes, Rangoon 
attachment was illegal.) 

7. (-33) 20 AIR 1933 All 844 (845) (DB). 

8 . See Section 42, Note (3). 

9- (’27) 14 AIR 1927 Cal 581 (588) (DB). 
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as S. 46 enables a decree-holder to apply for a precept only to the Court which passed 
the decree. 10 

This section applies to matters which arise after a decree has been passed; hence it 

cannot be invoked in aid of an application for attachment before judgment under O 88 
Rule 5. 11 ' ’ 

No attachment can be effected under this section where the properties are situated 
outside British India. 12 

This section applies to Arakan Hills — See the Arakan Hill Tracts Laws 
Regulation, 1916 (i of 1916), schedule I. 

2. Powers of Court to which precept is sent. — It has been held that when 
a precept sent by Court A for the attachment of property in the custody of Court B, 
is received by Court B, the attachment takes effect from the date when the precept is 
recen ed by Court B. The refusal of Court B to acknowledge the attachment cannot affect 
the validity of an attachment which is otherwise good. 1 Nor can the Court to which the 
precept is sent vest itself with jurisdiction to question the validity of the precept. It has 
only to carry out the precept. If any variation is to be made, it is the issuing Court 
which is competent to make it. 2 But the former Court has inherent powers to deal with 
all matters that may incidentally arise in connection with the attachment proceedings. It 
may thus stay execution if the judgment-debtor deposits the decree amount in Court or 
furnishes security for payment thereof. 3 

3. Application under the section is not one for execution. — An applica¬ 
tion for an attachment under this section cannot be regarded as an application for execu¬ 
tion entitling a decree-holder to rateable distribution of assets under S. 73 of the Code. 1 
An order issuing a precept under this section is therefore not an order directing execution 
and the attachment under the precept is not an attachment in execution proceedings. 
There must be an application for execution in the proper form after an attachment under 
a precept and it is only upon such application that execution can issue. 2 

QUESTIONS TO BE DETERMINED BY COURT 

EXECUTING DECREE. 

47. IS. 244.] (1) All questions 4 arising 0 between the parties 7 to the 

Questions to be deter- su it in which the decree was passed, or their represen- 

cutin d decree C ° Urt CXe " tatlves ’ 17 an 4 relating to the execution, discharge or 
cutmg ecrec. satisfaction of the decree, 28 shall be determined 73 by 

the Court executing the decree 74 and not by a separate suit. 72 

(2) The Court may, subject to any objection as to limitation 83 or 
jurisdiction, treat a proceeding under this section as a suit or a suit as a pro¬ 
ceeding 82 and may, if necessary, order payment of any additional court-fees. 

(3) Where a question arises as to whether any person is or is not 
the representative of a party, such question shall, for the purposes of this 
section, be determined by the Cburt. 27 

2. (*27) 14 AIR 1927 Cal 581 (588) (DB). 

3. (*26) 13 AIR 1926 Lab 433 (433, 434). 

Note 3 

1. (*2G) 13 AIR 1926 Cal 249 (250) (DB). 

2. (’40) 27 AIR 1940 Cal 26 (28) : ILR (1939) 2 
Cal 370. 


10. (’26) 13 AIR 1926 Sind 157 (158). 

11. (’ll) 28 AIR 1941 All 212 (215). 

12. (’31 )18A1R 1931 Lab 723(724):13Luh 206(DB). 

Note 2 

1. (’35) 22 AIR 1935 Lull 914 (915). 
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Explanation. — For the purposes of this section, a plaintiff whose 
suit has been dismissed and a defendant against whom a suit has been 
dismissed, 8 are parties to the suit. 

I 1877, S. 244 : 1861,. S. 11 ; 1859, S. 283. See S. 2, cl. (2); Ss. 50, 52, 
144, 145. ] 

Synopsis 


1. Legislative changes. 

2. Scope, object and applicability of the 

section. 

3. Applicability to proceedings under 
other Acts. 

4. Question must be one arising ‘between 
the parties’ to the suit in which the 
decree is passed or their representatives. 

5. Parties arrayed on the same side. 

6 . “Arising,” meaning of. 

7. “Parties to the suit,” meaning of. 

8 . Plaintiff whose suit is dismissed 

and defendant against whom suit 
is dismissed — Explanation. 

8 a. Person against whom suit abates. 

9. Surety under section 145. 

10. Government in proceedings under 

Order 33. 

11. Custodian of attached property. 

12. Unnecessary party. See Note 8. 

13. Intervenor. 

14. Trespassers. 

15. Party sued in a representative 

capacity. 

16. Question as to who is a party 

can be decided by the executing 
Court. 

17. ‘ Representative,’’ who is. 

18. Decree-holder becoming auction- 

purchaser. See Note 19. 

19. Auction-purchaser—Position of. 

20 . Transferee from auction-pur¬ 

chaser. 

21 . Transferee from a party. 

22. Purchaser from party to suit in 

which injunction hasbeen grant¬ 
ed affecting such property. 

23. Official Assignee or Official Re¬ 

ceiver. 

23a. Liquidator of company. 

24. Transferee of decree. 

2-3. Attaching creditor. 

25a. Judgment-debtor under attached 
decree. 

26. Surety for the performance of a 

decree. 

27. Question as to who is the repre¬ 

sentative must be determined by 
the Court— Clause (3). 


28. Question must relate to execution, 

discharge or satisfaction of the 
decree. 

29. Question as to validity of the decree. 

30. Question as to the existence of the 

decree. 

31. Pre-decree matters. 

32. Matters subsequent to the decree. See 

Notes 33 to 71. 

33. Decree incapable of execution. 

34. Questions arising between the preli¬ 

minary and final decrees. 

35. Question as to excess or deficient 

execution. 

36. Question of damages for acts done 

under cover of execution. 

37. Question as to seizure of wrong pro¬ 

perty. 

38. Question of mesne profits. 

39. Question of restitution of property 

taken in execution, when the decree 
is amended, varied or reversed. See 
Notes 3 to 6 and 30 on Section 144. 

40. Question of adjustment of decree. See 

0. 21,- R. 2. 

41. Agreement against execution of 

decree. 

42. Contribution among judgment- 

debtors. 

43. Maladministration of estate of de¬ 
ceased judgment-debtor. 

44. Stay of execution. 

45. Question of liability of certain pro¬ 

perty to attachment and sale. 

46. Question, if property attached belongs 

to judgment-debtor. 

47. Question, if debts were contracted 

without legal necessity or tainted 
with immorality or that the attached 
property is self-acquired or an¬ 
cestral. See Notes on Section 53. 

47a. Question as to binding character of 
debt on other brothers where decree 
is obtained against elder brother. 

48. Question as to the transferability of 

the property proceeded against. 

49. Question between decree-holder and 

judgment-debtor in which auction- 
purchaser is interested. 

50. Question between the execution pur¬ 

chaser and a party or his repre- 
sentative. 


ICl’C. '3J. 
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51. Setting aside sales in execution. 

52. Decree obtained by fraud. 

53. Fraud in execution proceedings. 

54. Fraud anterior to sale. See 

Note 53. 

55. Fraud in publishing and con¬ 

ducting the sale. 

56. Other grounds for setting aside 
sale. See Notes 57 to 71. 

57. Property not saleable. See 

Note 45. 

58. Reversal of decree. 

59. Amendment of decree after sale. 

See Notes 39 and 58 and Notes 4, 
13, 30 and 33 on section 144. 

60. Ex parte decree set aside after 

sale. 

61. Want of notice under 0.21, Rr. 16, 

22 and 66. 

62. Purchase by decree-holder without 

permission. 

63. Setting aside sale on deposit. 

64. Judgment-debtor having no sale¬ 

able interest. 

65. Sale in contravention of the Trans¬ 

fer of Property Act. 

66. Sale in contravention of stay order. 

67. Sale in contravention of injunc¬ 

tion order. 

68. Sale not warranted by decree. 

69. Sale under time-barred decree. 


70. Sale without jurisdiction. 

71. Other grounds for setting aside 

sale. 

71a. Miscellaneous. 

72. “Shall be determined by the Court exe¬ 
cuting the decree and not by a separate 
suit.” 

73. “Determined,” meaning of. 

74. “Court executing the decree/' mean¬ 

ing of. 

75. Powers of the executing Court. See 

Notes on section 38 generally. 

76. Power to construe decree. 

77. Rules of construction of decree. 

78. Power to go behind decree. See 

Note 8 on section 38 and Note 29. 

79. Power to grant relief against for¬ 
feiture and penalty. 

80. Costs. 

81. Interest. 

82. Court may treat a proceeding as a suit or 
vice versa—Sub-section (2). 

83. Objection as to limitation, when to 
be considered. 

84. Appeal. 

85. Forum of appeal. 

86. Interlocutory orders in execution pro¬ 

ceedings. 

86a.Parties to proceedings under section. 

87. Revision. 

88. Limitation. 


NOTE to the Synopsis. See the Notes indicated for the following topics: 


Accession to hypothecs to be decided in execution. 
See Note 71a. 

Attached property. See Note 21. 

Claim by auction-purchaser for refund of purchase- 
money. See Note 71a. 

Conditional decree for possession in a pre-emption 
6 uit—Conditions satisfied—Possession claimable in 
execution—Separate suit barred. See Note 7la. 

Defaulting purchaser at execution sale. See Notes 7 
60 and 71, also O. 21 R. 71. 

Dispossession subsequent to private possession under 
a previous decree. See Note 35. See also Section 11. 

Execution of rent decree. See Note 3. 

Exonerated parties. See Note 8. 

First decree for redemption barred — Second suit 
lies. See Note 34. 

Head of a mutt appointed under a decree. See 
Note 33. 

Karnavan of a Malabar tarwad. See Note 7. 

Legality of execution proceedings. See Note 71a. 

Legatees. See Note 17. 

Objections by judgment-debtor in respeot of delivery 
of possession to the purchaser. See Note 19. 

Objections by legal representative of deoeased per¬ 
son. See Notes 46 and 47. 

"Parties”—Minors—Not properly represented. See 
Note 7. 

Parties in several capacities. See Notes 7,15 and 46. 


Question as to waste committed by judgment-debtor 
subsequent to decree for possession. See Note 71a. 
Questions not covered by the section. See Note 71a. 
Questions that do not relate to execution, discharge 
or satisfaction onder this section. See Note 71a. 
Receiver in representative capacities. See Note 7; 
also see Section 52. 

Res judicata in execution proceedings. See S. 11. 
Sales in contravention of Bengal Tenanoy Act. See 
Note 21. 

Suit by attaching creditor for illegal disposal of 
attached property. See Note 14, 

Suits by non-impleaded subsequent mortgagee for 
paymont of surplus sale proceeds. See Note 5. 

Suits for damages for removal of materials by the 
parties to a suit after sale and before delivery of 
possession. See Note 36; also Note 71a. 

Suits for enforcing mere declaratory decrees. See 
Note 33; ateo Note 71a. 

Suit for redemption after a decree for the same 
could not be executed. See Note 33. 

Theory of substitution of securities applicable to 
execution. See Note 71a. 

Transferees of occupancy holdings. See Note 21. 
Transferee pendent* lite. See Notes 17, 21. 
Unregistered transferees of an occupancy holding. 
See Note 17. 

Valuation of appeal for jurisdiction. See Note 85; 
also Note 18 on Section 90. 
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1. Legislative changes. 

(a) Sub-sections ( 2 ) and (8) and the Explanation are new. The provision in 

sub-s. (2) for treating a proceeding under the section as a suit or vice 
versa is a recognition of a principle decided by a series of decisions under 
the old Code. See Note 82. 

Under sub-s. (8) the executing Court shall itself determine the question 
as to who is the representative of a party and has no such option to 
refer the question to a separate suit as it had under the old Code. See 
Note 27. 

The Explanation was expressly enacted to set at rest a conflict of opinion 
as to whether a defendant against whom a suit was dismissed, was a 
party to the suit within the section. See Note 8. 

(b) Clauses (a) and (b) and the words “or to stay the execution thereof’' in 

cl. (c) have been omitted. Separate provisions have been made for the 
determination of questions regarding mesne profits and interest by the 
decree itself and not in execution. See Note 38 and o. 20 , R. 12 . As to 
the stay of execution of decrees, see Note 44. 

(c) In s. 244 of the old Code there was no numbering of the sub-sections, each 

clause being dependent on the previous one. Under S. 47 the sub-sections 
have been numbered separately. The object of the numbering seems to 
be to make the several sub-sections independent of each other and to 
make them each readable by itself. 1 


2. Scope, object and applicability of the section. — This section, like 
S. n, has been enacted for the purpose of checking needless litigation 1 and with a view 
to enable parties to obtain adjudication of questions relating to execution without 
unnecessary expense or delay, which a fresh trial might entail. 2 The rule of res judicata, 
however, deals with the finality of a decision of a Court on matters actually or construc¬ 
tively in issue before it and bars a fresh trial of any kind of such questions in subsequent 
proceedings between the parties; while S. 47 deals with the enforcement of such decisions 
and enacts that the questions specified in the section shall be tried in execution and not 
by a separate suit. 3 In other words, where there is an executable judgment, no suit lies 
for the ^enforcement thereof, or for the determination of the questions specified in the 
section. 4 The object of the section being to save unnecessary expense and delay and to 


Section 47 — Note 1 
1. (’16) 3 AIR 1916 Cal 471 (472). 

Note 2 

1. (’72) 18 Suth W R 185 (188) (PC). 

(’09) 31 All 82 (87) : 1 Ind Cas 416 (419) (FB). 
(’82) 6 Bom 7 (8) (DB). V M ’ 

(’98) 22 Bom 463 (466) (FB). 

(’93) 17 Bom 49 (52) (DB). 

(’25) 12 AIR 1925 Cal 1258 (1259) (DB). 

(’09) 4 Ind Cas 121 (122) (DB) (Cal). 

(’17) 4 AIR 1917 Mad 177 (177) (DB). 

(’93) 16 Mad 447 (449) (DB). 

(’92) 15 Mad 226 (228) (DB). 

(’90) 13 Mad 504 (507) (DB). 

2; (’40) 27 AIR 1940 Pat 420 (422) : 19 Pat 52 
(DB). 

!'®4) 21 Cal 437 (444, 450, 458) (SB). 

( 90) 17 Cal 769 (773) (FB). 

3. See the cases in foot-note (4). 

4 (’42) 29 AIR 1942 Mad 588 (590). (Where 


creditor obtains a decree for recovery of his dobt 
against the assets of the deceased, in the hands of 
his legal representative, but instead of proceeding 
to execute his decree under S. 52, C. 1\ Code, files 
a separate suit to have the estate of the debtor 
administered, the Court will not pass a decree for 
administration of the estate.) 

(’41) 28 AIR 1941 Pat 95 (96) : 20 Pat 86 (DB). 
(A decree awarding future maintenance can be 
executed for arrears of such future maintenance 
and no fresh suit is necessary. Where the deoree 
contains an express provision that certain property 
would be earmarked for future maintenance and 
that arrears of future maintenance can be realised 
by sale of that property, it is not a mere money 
decree, but is itself a decree for sale, and future 
maintenance when falling due can be recovered in 
execution without further suit. It can be executed 
against a purchaser of the property with notice 
though ho is not a party to the suit itself.) 
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aflord relief to parties finally, cheaply and speedily without the necessity of a fresh suit 6 
it must be construed as liberally as the language would reasonably admit of. 6 It embraces 
all matters connected with the execution of an existing decree, between the parties or 
their representatives and^ covers all questions relating to the execution, discharge or 
satisfaction of the decree/ It does not matter whether such questions arise before or 


(’41) ‘-28 AIR 1941 Pat 70 {75, 7G) : 20 Pat 223 
fDU). (A simple money decree can be enforced by 
execution, and a suit based upon such a decree will 
not lie. The fact that such a decree cannot be 
executed by reason of S. GOA of the Bengal Court 
of Wards Act, leave of the Court not having been 
obtained or accorded is not an inherent defect in 
the decree itself which renders it incapable of exe¬ 
cution.) 

(’25) 12 AIR 1925 P C 34 (35) : 52 Cal 314 : 52 
Ind App 79 (PC). 

(’34) 21 AIR 1934 Cal 327 (327) : 60 Cal 1467. 
(Money decree creating charge on property—Sepa- 
rate suit to enforce charge is not maintainable.) 
(1864) 10 Moo Ind App 203 (211) (PC). 

(’90) 13 All 98 (100) (DB). 

( .35) 22 AIR 1935 Pat 222 (224). (Suit for posses¬ 
sion under lease — Decree—Order for delivery — 
Subsequent suit for demolition of building not 
maintainable.) 

I’39) 26 AIR 1939 Pat 260 (261) (DB). (If execu¬ 
tion of decree for possession is barred by limita¬ 
tion, fresh suit by decree-holder for same purpose 
is also barred — Mere inundation of land does not 
amount to dispossession of judgment-debtor or con¬ 
structive possession of decree-holder so as to create 
fresh right to sue.) 

t’37) 24 AIR 1937 Pesh 3 (4) (DB). (S. 47 applies 
to execution of decrees of the Privy Council.) 

<’CG) 1 Agra 93 (96) (DB). 

(’03) 5 Bom L R 1036 (1010). (Rights under a con¬ 
sent decree.) 

(’86) 10 Bom 401 (467) : 13 Ind App 66 (PC). 

(’73) 10 Bom H C R 433 (434) (DB). 

(’30) 17 AIR 1930Cal 586 (587). (Possession through 
Court or out of Court not got in execution for want 
of steps—Suit barred.) 

(’23) 10 AIR 1923 Cal 252 (255) (DB). (A decree 
which merely declares the rights of the parties is 
incapable of execution. A separate suit lies in such 
n. case to enforce the rights declared by the 
decree.) 

(’78) 3 Cal 30 (35, 37, 33) (FB). 

(’21) 8 Allt 1921 Lah 394 (395). (Decree for pos¬ 
session in a mortgage suit obtained — No further 
suit lor possession lies unless it can be shown that 
possession was obtained under the decree and the 
judgment-debtor had been subsequently dispos¬ 
sessed.) 

(17) t AIR 1917 Lah 11 (12). 

(’93) 1893 Pun Re No. 16. 

(’94) 17 Mad 343 (355) : 21 Ind App 71 (PC). 

(’70) 6 Mad H C R 13 (14). (Decree for possession 
of land with crops — Claim for both in execution 
and suit.) 

C70) 5 Mad H C R 375 (377). 

(’70) 5 Mad II C It 185 (188). 

(’69) 4 Mad II C R 153 (458). 

(’30) 17 AIR 1930 Nag 17 (18). 

Also -ee S. 11, Note 2. 


No suit will lie even if the execution of the 
decree is barred by limitation', see the following 
cases : 

(’21) 8 AIR 1921 All 369 (372) : 43 All 170. 

’20) 2 Lah L Jour 724 (727). 

’16) 3 AIR 1916 All 163 (164) : 38 All 509. 

’82) 4 All 481 (481). (3 NWPHC R 62 followed.) 
’68) 3 Agra 3Q3 (383) (FB). 

’68) 3 Agra 381 (382) (FB). 

’19) 6 AIR 1919 Bom 34 (35) : 43 Bom 703. 

(’82 6 Bom 7 (8). 

(’82 5 Bom 382 (384). 

(’69 6 Bom H C R A C 231 (234). 

(’27) 14 AIR 1927 Cal 411 (412) : 54 Cal 524. 
(Decree for kbas possession not executed — Suit 
barred.) 

(’0G) 33 Cal 679 (681, 682). 

(’97) 24 Cal 473 (487, 489, 491). 

(’82) 10 Cal L Rep 258 (262). 

(’78) 1 Cal L Rep 254 (255). 

(’76) 25 Sufch W R 372 (373). 

(’75) 23 Suth W R 407 (407). 

(’73) 20 Suth W R 412 (413). 

(’30) 17 AIR 1930 Lah 74 (75). (Final decree for 
redemption — Payment made by decree-holder— 
Execution barred by limitation — Second suit for 
redemption or possession is barred ) 

(’25) 12 AIR 1925 Mad 279 (280) : 48 Mad 482. 

(’18) 5 AIR 1918 Mad 370 (371) : 41 Mad 641. 

(See (’38) 25 AIR 1938 Pat 41 (42) : 16 Pat 748. 
(Suit to recover money recovered under subsisting 
decree does not lie—AIR 1923 P C 167 : 46 Mad 
895 : 50 Ind App 301 (PC) followed.)] 

[See also (’16) 3 AIR 1916 Cal 661 (664).] 

Also see Note 33. 

5. f (’92) 19 Cal G83 (689) : 19 Ind App 166 (P C). 
(’04) 31 Cal 737 (741) (DB). 

(’36) 23 AIR 1936 Cal 537 (539). 

(’15) 2 AIR 1915 P C 88 (89) (PC). 

(’73) 20 Suth W R 162 (162) (DB). 

[Sec also (’01) 24 All 209 (210, 211). 

(’36) 23 AIR 1936 Mad 636 (638).] 

6 . (’20) 7 AIR 1920 Mad 324 (330) : 43 Mad 107 
(FB). 

(’24) 11 AIR 1924 Nag 246 (247) : 20 Nag L R 90. 
(’36) 23 AIR 1936 Pat 289 (294): 15 Pat 545 (DB). 
(’85) 7 All 73 (78) (DB). 

(’22) 9 AIR 1922 Bom 370 (374):46 Bom 529 (DB). 
(’07) 34 Cal 642 (64S, 654, 659) (FB). 

(’06/ 33 Cal 857 (860) (DB). 

(’97) 24 Cal 473 (492) (SB). 

(1900) 23 Mad 55 (59) (DB). 

(’22) 9 AIR 1922 Pat 572 (572) (DB). 

7. (’27) 14 AIR 1927 Cal 106 (108) : 53 Cal 837 
(DB). 

(’10) 34 Bom 575 (581) : 7 Ind Cas 940 (943). 

(’37) 24 AIR 1937 All 407 (409) (DB). (But the 
section ought to be so interpreted as not to render 
redundant the other provisions contained in the 
Code.) 
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after the decree has be6n executed 8 and the fact that an alternative remedy by suit is 
provided in certain circumstances 0 or that an application was made under another 
provision of the Code, 10 does not prevent the section from being applied for the decision 
of the questions falling within its scope. The section does not make any distinction 
between a money-decree and a mortgage-decree 11 or between the Court which passed the 
decree and the Court executing it, inasmuch as both qualifications may be possessed by 
the same Court. 12 

But in order that the section may apply, the following three conditions must be 
satisfied : 

(1) the question must bo one arising between the parties to the suit in which 

the decree is passed, or their representatives, 

(2) it must relate to the execution , discharge or satisfaction of the decree 18 

(see Notes 4 and 28) and 

(3) the order must be one passed by the Court executing the decree. 14 

The section applies to the execution of decrees of the Privy Council. 15 The mere 
fact that an application is made in the execution proceedings is not sufficient to attract 
the operation of this section when the question for determination docs not fall within its 
purview. 10 

The section does not apply to the decrees of foreign Courts 17 or to the Gan jam 
and Vizag^patam Agency Tracts. 18 

3. Applicability to proceedings under other Acts. — It has been seen in 
Note 2 that in order that section 47 may apply, one of the essential requisites is that the 
question must relate to execution, discharge or satisfaction of a decree. Where, therefore, 
an order passed in proceedings under the provisions of other Acts is enforceable under 
the provisions of those Acts as if it were a decree , S. 47 will apply. 1 Thus, it has been 


(‘85) 7 All 611 (643) (DB). 

(’36) 23 AIR 1036 Cal 400 (412) : I L It (1937) 1 
Cal 57 (DB). (Execution Court can allow set off 
even in cases not strictly covered by O. *21. R 10 ) 
(’90) 17 Cal 711 (718) (FB). 

8 . (’99) 2 Oudh Cas 366 (371). 
f(’95) 17 All 478 (480) (DB). 

(’33) 20 AIR 1933 All 429 (431) (DB). 

(’02) 24 All 291 (294) (DB). 

(’36) 23 AIR 1936 Lab 725 (727). 

(’38) 25 AIR 1938 Nag 363 (364;. 

9. (’16) 3 AIR 1916 Mad 1008 (1010) (DB). 

10. (’42) 29 AIR 1942 Pat 146 (147) (DB). (The 
mere fact that the decree-holder has described the 
application as under another provision will not take 
it out of the scope of this section.) 

(’16) 3 AIR 1916 Cal 471 (472) (DB) 

(’26) 13 AIR 1926 Mad 968 (969). (Application 
made under O. 21, Rr. 99 and 101.) 
t (’35) 22 AIR 1935 All 183 (185) (DB). (To see 
whether application comes under S. 47, substance 
of application must be examined and not headin'- 
given to it by party.) 

11. (’29) 16 AIR 1929 Lah 762 (7G3). 

12. (’85) 7 All 73 (76) (DB). 

13. (’15) 2 AIR 1915 Cal 137 (138) (DB) 

(’12) 13 Ind Cas 365 (367) (DB) (Cal). 

(’10) 7 Ind Cas 769 (770) (DB) (Cal). 

(’02) 6 Cal W N 279 (283) (DB). 


(’38) 25 AIR 1938 Lah 4 (5). (Amendment of decree 
is not a matter falling under this section — No 
appeal lies from order amending decree.) 

(’21) 8 AIR 1921. Mad 612 (615) (DB). 

14. (’41) 28 AIR 1941 Cal 530 (532) : ILR (1941) 
2 Cal 402 (DB). (Order undec S. 36 (6) (a) (i) of 
Bengal Money-lenders Act is not passed by the 
Court as an executing Court.) 

(’40) 27 AIR 1940 Bom 10 (11) : ILR (1939) Bom 
708. (Order by tlie Court which passed the decree 
refusing to amend decree is not one passed by 
the executing Court uuder S. 17 and hence not 
appealable.) 

15. (’37)24 Allt 1937 Posh 3 (1) (DB). 

16. (’ll) 28 AIR 1941 pal 530 (532) : ILR (1911) 
2 Cal 102 (DB). (Order on application, under S. 36 
(6)(a)(i) of Bengal Money-lenders Act is not appeal- 
able as an order under this section.) 

17. (’13) 20 Ind Cas 701 (7<>7) (DB) (Mad). (Per 
Sundara Iyer, -T.) 

18. (’07) 30 Mad 280 (2sl) (DB). 

(’ll) 36 Mad 128 (130) : 12 Ind Cas 73 (74) (DB). 
(’23) 10 AIR 1923 Mad 114 (11 1) (DB). 

Note 3 

1. (’0G) 1906 Pun Re No. 53 : 1906 Pun L It No. 
103, p. 322. (Order under Land Acquisition Act.) 

' 33) 20 AIR 1933 Mad 305 (306) : 56 Mad 712. 
(The words in S. 70 of the Madras Hindu Religious 
Endowments Act attract the operation of S. 17.) 
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held that an award filed under s. 11 of the Indian Arbitration Act, 1899 , being under 

m abl8 a3 ,f lfc .T e a decree ' Sectlon 47 wiU a PP>y to proceedings in execution 
thereof. (Now see s. 17, Arbitration Act, 1940.) As to cases of orders under other Acts to 
w ich section 47 does not apply, see the undermentioned cases. 8 


Before the enactment of the present Code, and the incorporation therein of the 
pro\ isions of the Transfer of Property Act relating to orders absolute for sale or fore- 
closure of mortgaged property, the question arose whether, when such an order absolute 
bas been made any question that may arise as to such an order is not one relating to 
e execution of the decree within the meaning of s. 244 of the old Code. There was a 
conflict of opinion on the matter among the several High Courts. 4 The question is not 
of any importance now under the present Code. 


(’38) 25 AIR 1938 All 124 (125). (Order passed 
UDtier S. 47 in execution under Agra Tenancy Act, 

is not decree—Second appeal from such order does 
not lie.) 

(’32). 19 AIR 1932 All 92 (94) : 53 All 715. (Order 

8 i 0, A S rft Tenancy Act, 1926.) 

Act, s m (3) )° a 89 (89) ‘ (Bengal Tenaoc y 

( « 8 Uo £ IR 1928 Cal 202 < 203 >- (Order under 
h. 173, Bengal Tenancy Act.) 

•n?! JPJ! 710):1CalWN 534(536) (DB). (Do). 
T ?) 3 ^ 787 (808). (Order under Public Demands 

recovery Act; not following 29 Cal 73; 29 Cal 94 
o r V N 331 and distinguishing 6 Cal W N 630 
, L Jour 304. But see 5 Cal L Jour 638 (641) 
Ind Cas 532 (535) (Cal).) 

( 06) 33 Cal 84 (91). (Order under Public Demands 
Recovery Act (Act I (B C) of 1897.) 

( 05) 32 Cal 691 (696). (Do.) 

(' 03 ) 7 Cal W N 591 (593). (Order under S. 13, 
Bengal Tenancy Act.) 

(’02) 6 Cal W N 190 (191). (Decree under S. 13, 
Bengal Tenancy Act.) 

(’86) 12 Cal 511 (513). (Decree under S. 53, Regis¬ 
tration Act XX of 1866.) 

(’26) 13 AIR 1926 Lab 547 (547). (Award under 
Co-operative Societies Act—Enforceable as a decree 
of Court.) 

( 27) 14 AIR 192< Mad 410(440,441). (Order under 
S. 77, Madras Estates Land Act.) 

( 35) 22 AIR 1935 Pat 227 (228). (Bengal Tenancy 
Act, S. 148A.) 3 

(’21) « AIR 1921 Sind 29 (32) : 15 Sind L R 47. 
(Order under S. 22, Dekkban Agriculturists’ Relief 
Act.) 


[See also (’14) ] AIR 1914 Cal 177 (177). (Order 
under S. 173, Bengal 'J L’ennncy Act.) 

Section G, cl. (1) of the Malabar Compensation for 
Tenants’ Improvements Act. (Madras Act I of 
1900.)j 

2. (’21) 8 AIR 1921 Sind 132(133): lGSind L R 215. 
(’34) 21 A I R 1934 Lab 49 (50). (Order rejecting 

application for enforcement of award is appealable. 
The fact that a plea that the award was without 
jurisdiction has been raised does not preclude the 
applicability of this Section.) 

(’29) 1G AIR 1929 Lab 228 (229). 

3. (’42) 29 AIR 1912 Cal 230(232): ILR (1941) 2 
Cal 366. (Section 47 does not apply to the Court 
of a Deputy Collector under the Bengal Bent Act. 
A party aggrieved by an order passed by that 


Court in execution proceedings has, therefore, the 
remedy of a suit.) *• 

(’42) 29 AIR 1942 Cal 324 (325) : I L R (1942) 1 
Cal 354. (Application for reopening decree under 
Bengal Money-lenders Act is not one under S. 47.) 
(’41) 1941 OWN 848 (848). (Ejectment under 
S. 61 of Oudh Rent Act cannot be set aside on 
objection under S. 47.) 

(’39) 26 AIR 1939 Mad 942 (942) (DB). (An order 
under S. 20 of the Madras Agriculturists’ Relief 
Act refusing 6tay of execution is not an appealable 
order under S. 47, C. P. Code.) 

(’39) 26 AIR 1939 Mad 796 (797) (DB). (Order 
under S.23 of Madras Agriculturists’ Belief Aot— 
S. 47 doe9 not apply and therefore no appeal lies.) 
(’88) T5 Cal 179 (183). (Proceedings under the 
Bengal Landlord and Tenant Protection Act, X of 
1859 ) 

(’10) 7 Ind Cas 387 (388) (Cal). (Do.) 

(’70) 13 Suth W R 34 (35). (Do ) 

(’04) 26 All 149 (151). (Decree of Revenue Court 
under N. W. P. Act XII of 1881.) 

(’36) 23 AIR 1936 All 451 (151). (Order in proceed¬ 
ings under S. 79, Agra Tenancy Act, although falls 
within S. 47 is an order and not a decree.) 

(’30) 17 A IR 1930 Cal 302 (303). (Order under 
S. 174, Bengal Tenancy Act.) 

(’96) 1 Cal W N 30 (30). (Do.) 

(”27) 14 AIR 1927 Pat 177 (177, 178) : 6 Pat 366. 
(Order under S. 227 (3), Orissa Tenancy Aot.) 

[See (’34) 21 AIR 1934 All 192 (192). (Order 
under S. 47 in proceedings governed by Agra 
Tenancy Act is not decree — See S. 248 of the 
Agra Tenancy Act.)] 

[See also (’36) 23 Allt 1936 All 868 (869). (Order 
under Agra Tenancy Act is appealable as an 
order and not as a decree.) 

(’09) 1 Ind Cas 304 (305) (Cal). (Held doubtful.) 
(’98) 3 Cal W N 344 (345). (A proceeding under 
S. 174 of the Bengal Tenancy Act is not a pro¬ 
ceeding for the execution of a decree.) 

(’28) 15 AIR 1928 Mad 1107 (1107). (Order under 
S. 192, Estates Land Act.)] 

[But see (’79) 1879 Pun Re No. 126, p. 371. 
(Order under Land Revenue Act XXXUIof-1871, 
Punjab, now repealed by Act XVII of 1877. 

(’12) 13 Ind Cas 365 (367). (Order under S. 174, 
Bengal Tenanoy Act.)] 

4. The following cases held that it is : 

(’01) 24 All 179 (184). 

(’90) 12 All 61 (62) (FB). 




QUESTIONS RELATING TO EXECUTION 


( S 47 N 4 ] 487 


4. Question must be one arising ‘between the parties’ to the suit in 
which the decree is passed or their representatives. — This, as has been said 
before, i 3 one of the essential conditions for the applicability of the section. The words 
‘between the parties’ do not necessarily mean parties on opposite sides as plaintiff and 
defendant, but mean parties opposed to each other in the suit. See Note 5. Where a 
question for decision does not arise between the parties to the suit as explained above or 
their representatives, it cannot be decided under this section. 1 On the other hand, all 
questions that arise between such parties or their representatives and relating to the 
execution, discharge or satisfaction of the decree must be decided under this section and 
not by a separate suit. 3 The fact that persons other than the decree-holder and the 
judgment-debtor are also parties to the proceedings is immaterial. 15 _ 


<’92) 14 All 520 (520). 

(•91) All 278 (280) (FB). 

(’08) *31 Mad 354 (358). 

(’02) 25 Mad 244 (265, 269, 288) (FB). 

(’01) 4 Oudh Cas 123 (126). 

The following cases held that it is not : 

(’02) 29 Cal 651 (653). 

(’98) 25 Cal 133 (134, 135). 

(’04) 6 Bom L R 1043 (1049). 

(’09) 4 Ind Cas 121 (122) (Cal). 

(’04) 8 Cal W N 102 (104). 

(’02) 29 Cal 644 (646). 

(’94) 21 Cal 818 (823). 

Note 4 

1. (’42) 29 AIR 1942 Oudh 281 (282). (Dispute 
between attaching creditor of a decree and pur¬ 
chaser of that decree from decree-holder.) 

(’41) 28 AIR 1941 Lab 450 (451) : I L R (1942) 
Lah 483. (Section 47 does not apply to a dispute 
between the decree-holder and the Court auctioneer 
who was not a party to the suit regarding the 
latter’s commission.) 

(’40) 27 AIR 1910 Sind 251 (253) : I L R (1940) 
Ear 447 (DB). (Dispute between prior purchaser 
applying under O. 21 R. 89 and auction purchaser.) 
(’29) 16 AIR 1929 Mad 850(851, 852). 

(’34) 21 A I R 1934 Lah 478 (479). (Two decree- 
holders proceeding against same property—Decision 
by executing Court that one is not entitled to 
priority over other is no bar to regular suit for 
establishing priority.) 

(’23) 10 AIR 1923 All 292 (292). 

(’23) 10 AIR 1923 Bom 450 (450, 451). 

(’20) 7 AIR 1920 Bom 223 (223) : 44 Bom 977. 
(’88) 12 Bom 80 (85). 

(’07) 6 Cal L Jour 437 (440). 

(’03) 8 Cal W N 230 (231). 

(’96) 1 Cal W N 114 (117). 

(’85) 11 Cal 150 (152, 153). 

(’68) 10 Suth W R 93 (93, 94). 

(’16) 3 AIR 1916 Lah 301 (302). 

(’76) 1876 Pun Re No. 75. 

(’36) 23 AIR 1936 Mad 733(739). (Dispute between 
the decree-holder auction-purchaser and stranger, 
as to delivery of possession.) 

(’27) 14 AIR 1927 Mad 210 (241). 

C17) 4 AIR 1917 Mad 217 (217). 

(’16) 3 AIR 1916 Mad 430 (430). 

(’97) 20 Mad 487 (489). (Question between judg¬ 
ment-debtor and auction-purchaser—Decree-holder 
not being interested in or affected by it.) 


(’96) 19 Mad 331 (334). 

(’25) 12 AIR 1925 Nag 288 (289). 

(’33) 20 AIR 1933 Oudh 146 (147). 

(’14) 1 AIR 1914 Oudh'359 (359) : 17 Oudh Cas 374. 

(’19) 6 AIR 1919 Pat 454 (464). 

(’17) 4 AIR 1917 Pat 337 (338) : 2 Pat L Jour 219. 

(■16) 3 AIR 1916 Pat 315 (316). (Question between 
a party and his partner.) 

[_See also (’99) 22 Mad 372 (377).] 

2. See the following cases : 

(’24) 11 AIR 1924 All 752 (752). 

(*99) 21 All 356 (358). 

(’88) 10 All 570 (576). (Question as to legality of 
purchase by judgment-debtors of right of some of 
the decree-holders.) 

(’28) 15 AIR 1928 Bom 534 (536) : 53 Bom 46. 

(’23) 10 AIR 1923 Bom 381 (382). 

(’09) 33 Bom 39 (43): 1 Ind Cas 459(459) (DB). (No 
substantial distinct ion in regard to questions arising 
in execution between the position of legal repre¬ 
sentatives added as parties to the suit before decree 
and legal representatives brought in after decree.) 

(’99) 23 Bom 237 (242, 244). 

(’81) 5 Bom 673 (677) (FB). 

(’16) 3 AIR 1916 Cal 471 (472). 

(’15) 2 AIR 1915 Cal 570 (571). 

(’10) 6 Ind Cas 414 (414) (Cal). (Suit for declaration 
that only ono of the judgment-debtors alone is 
liable under the decree cannot be maintained.) 

(’07) 11 Cal W N 239 (241). 

(’97) 24 Cal 473 (478, 492) (FB). 

(’26) 13 AIR 1926 Lah 165 (165, 166) : 7 Lah 1. 
(Execution sale confirmed — Suit by one of the 
judgment-debtors that property was not saleable 
does not lie.) 

(’19) 6 AIR 1919 Lah 430 (432) : 1 Lah L Jour 
230 (230, 231). 

(’02) 1902 Pun Re No. 8. 

(’36) 23 AIR 1936 Mad 733 (739). 

(’10) 3 AIR 1910 Mad 521 (522) : 39 Mad 584. 
(Legal representatives of receiver — Liability of.) 

(’12) 15 Ind Cas 224 (224) (Mad). 

(’93) 16 Mad 447 (449). 

(’84) 7 Mad 255 (258). 

(’22) 9 AIR 1922 Nag 189 (191). 

Also see Note 49. 

3. (’41)28 AIR 1941 Cal 264 (265). (Order of an 
executingCourt refusing tostay a proceeding under 
S. 174 of the Bengal Tenancy Act in spite of a 
notice under S. 34 of Bengal Agriculturists’ Deb¬ 
tors Act is an order relating to execution, and 
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The section does not confer on the decree-holder any right of proceeding in 
execution against persons who are not judgment-debtors under the decree except as 
provided by s. 50. As to whether a representative not falling under s. 50 can be made 
a party to the execution proceedings either by the Court suo motu or on his own 
application, see Notes on o. 22, R. io. See also s. 145 and Notes thereon. 

5. Parties arrayed on the same side.— The words ‘between the parties’ do 
not necessarily mean parties ranged on opposite sides as plaintiff and defendant but 
mean parties opposed to each other in the suit. 1 Thus, in a partition suit, parties who 
are co-defendants are often arrayed against each other. In such a case a question between 
them reiatmg to the execution of the decree may fall within s. 47 . 2 But it is necessary 
that the opposite side should be interested in the question raised between parties on the 
same side. Thus, a dispute between joint decree-holders will be a dispute ‘between 
parties if the judgment-debtor is interested in such dispute but not otherwise. 8 Similarly, 
a dispute between co-judgment-debtors will be a dispute between parties if the judgment- 
creditor is interested in such dispute 4 but not otherwise. 6 


Illustrations. 

I. A obtains a mortgage decree in respect of four items against D and C, B being a subsequent 
mortgagee of items 1, 2 and 4 and C the purchaser of item 3 after A's mortgage. B applies that 
item 3 should be sold first and that items 1,2 and 4 should be sold only if the proceeds of the sale of 
item 3 prove insufficient to discharge the decree. Is the question thus raised between B and C a 
question between the parties to the suit?’ Yes, inasmuch ns the question is one affecting the decree- 
holder's right In execution. 0 


although the auction-purchaser is a party to the 
proceeding, it is still an order which comes within 
S. 47, C. P. Code ) 

(’41)28 AIR 1941 Cal 357 (3G0) : I L R (1941) 1 
Cal 363(DBj. (On receipt of application for attach¬ 
ment Court allowing strangers to object even before 
ordering attachment—Objection raised by judg¬ 
ment-debtor also — Order deciding objection falls 
under this section.) 

4. (’36) 23 AIR 193G Mad 870(871). (Decree-holder 
impleaded a purchaser after decree of the charged 
properties, iu bis execution application — Held 
not entitled to.) 

Note 5 

1. t (’13) 19 Iud Cas 448 (448, 449) (DU) (Mad). 

(-34) 21 AIR 1934 Pat 627 (628) (DU). 

(’32) 19 AIR 1932 Cal 126 (128. 129) : 59 Cal 117 
(DU). (Puisne mortgagee and mortgagor defen¬ 
dants in suit on first mortgage—Interest opposed 
to each other—They aro parties.) 

(’37) 24 AIR 1937 Lab 592 (593). 

(’36) 23 AIR 1936 Lab 116 (119) (DU). 

(’25) 12 AIR 192-5 Mad 353 (354). 

(’24) 11 AIR 1924 Mad 518 (519) (DU). 

t (’24) 11 AIR 1921 Mad 365 (365) (DU). 

(’27) 14 AIR 1927 Rang 45 (46) : 4 Rang418 (DU). 

2. (13) 19 Ind Cas 448 (148, 449) (DU) (Mad). 

(’33) 20 AIR 1933 All 57(58,59) : 54 All 1031 (DU). 

3. ('13) 30 AIR 1913 Mad 407 (408) (DB). 

(’97) 29 Mad 183 (183) (DB). (For contribution of 

decree-amount.) 

(’92) 2 Mad L Jour 14 (15). (Do.) 

(•37) 24 AIR 1937 Cal 177 (178). 

(’72) 17 Suth W R 115 (415) (DB). 

(’71) 17 Suth \V R 136 (137) (DU). 


(’27) 14 AIR 1927 Pat 288 (289) : 6 Pat 386 (DB). 
(Right to compensation money.) 

[But see (’37) 24 AIR 1937 Cal 730 (731): I L R 
(1938) 1 Cal 175. (In this case, the interest of 
the judgment-debtor was not affected by dispute 
between rival decree-holders for rateable distri¬ 
bution — Yet it is held that the dispute is under 
Section 47.)] 

4. (’13) 19 lad Cas 448 (148, 449) (DB) (Mad). 
(Co-judgment-debtors.) 

(’25) 12 AIR 1925 Mad 353 (354). 

(’24) 11 AIR 1924 Mad 365 (366) (DB). (Co-judg- 

ment-debtors.) 

(’79) 4 Mad 285 (286) (DB). (Judgment-debtor and 
representative of another judgment-debtor ) 

(T3) ISI.C.312(314)(Ondh). (Co-judgment-debtors.) 
(’27) 1-1 AIR 1927 Rang 45 (46): 4 Rang 418 (DB). 
(Defendant and assignee of co-defendant.) 

5. (’17) 4 AIR 1917 Mad 218 (219) (DB). (Co¬ 
judgment-debtors.) 

('95) 18 All 106 (106, 107). (Co-judgment-debtors 
— Suit for contribution.) 

(’07) 29 All 207 (209, 210) (DB). (Judgment-debtor 
and representative of co-judgment-debtor.) 

(’85) 7 All 681 (6SG) (DBJ. (Co-judgment-debtors.) 
(’81) 6 All 12 (13) (DB). 

(•29) 1G AIR 1929 All 291 (292) : 51 All 752 (DB). 
(’35) 22 AIR 1935 Mad 714 (715). 

(’07) 1 Sind L R 172 (174, 175) (DB). (Represen¬ 
tatives of judgment-debtor — Mortgagee of judg¬ 
ment-debtor and auction-purchaser.) 

[Sec also (’39) 26 AIR 1939 Lab 137(139). (Ques¬ 
tion between judgment-debtor and person alleged 
to bo surety.)] 

6. (’13) 19 Ind Cas 448 (448) (DB) (Mad). (It was held 
t hat the matter did relate to execution of thedeoree.) 
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2. A obtains a money decree against B and C and a receiver is appointed in execution to recover 
the decree-amount from out of certain properties belonging to B and C. After a certain portion of the 
decree amount is thus recovered, C pays up the balance thus completely discharging the decree. B 
thereupon applies for delivery of the property in the hands of the receiver, jointly to B and C and 
not to C alone as claimed by the latter. Here the decree having been satisfied, the dccrcc-holdcr has 
absolutely no interest in the dispute between B and C. The question is therefore not one “between 
the parties to the suit” and Section 47 does not apply.” 

3. A and B obtain a joint decree against C. By virtue of an alleged power of attorney by B in 
favour of A, the latter applies to execute the whole decree to the exclusion of B. Here the judgment-debtor 
C is in no way interested in the solution of the dispute between A and B and the question is not 
therefore one “between the parties to the suit. H ” 

The Judicial Commissioner’s Court at Nagpur has, however, held that a question 
is not within s. 47 unless it is one between parties ranged on opposite sides as decree-holder 
and judgment-debtor. 9 It is submitted that this view is not correct. 


A question between two rival decree-holders for rateable distribution of the assets 
of a judgment-debtor or for other reliefs is not a question between the parties to any suit 
inasmuch as neither of them was a party to the suit brought by the other. 10 If, however, 
the question raised between them affects the judgment-debtor , the question will be one 
also between the decree-holder who raises the question and the judgment-debtor, that is, 
between the parties to the suit. 11 A question between a party and his own representative 
is not one between the parties to a suit. 12 Similarly, a dispute as between the representatives 


('24) II AIR 1924 Mad 365 (365) (DB) (Do). 

[But see (’29) 16 AIR 1029 All 291 (293) : 51 All 
752 (DB).] 

7. (’17) 4 AIR 1917 Mad 218 (219) (DB). 

8. (’72) 17 Sutb W R 136 (137) (DB). (Approved 
in A I It 1924 Mad 518.) 

(’24) 11 Allt 1924 Mad 518 (519) (DB). 

(’99) 23 Bom 623 (G25) (DB). 

[See ('31) 18 AIR 1931 Rang 24 (24). j 

9. (’25) 12 AIR 1925 Nag 186 (187) : 21 Nag 
Ij R 3 4. 

10. (’41) 28 AIR 1941 Rang 113 (114): 1940Rang 
Lit 718 (DB). 

(’31) 18 Allt 1931 Bom 252 (253, 254). 

(’34)21*AIR 1934 Lab 478(479). (Twodecree-holders 
proceeding against same property — Decision by 
executing Court that one is not entitled to priority 
over other is no bar to a regular suit for establish¬ 
ing priority.) 

( 07) 1907 All W N 201 (201). (Rival claims to sur¬ 
plus sale proceeds between the subsequent mort¬ 
gagees.) 

(’92) 14 All 210 (211) (DB). 

r«, 18 AIR 1931 Bom 350 (351): 55 Bom 173 

t (T5) 2 AIR 1915 Cal 658 (659) : 12 Cal 1 (DB) 
(’09) 30 Cal 130 (132) : 1 Ind Cas 783 (781) (DB) 
C68) 9 Suth W It 514 (516) (FB). 

(’68) 9 Sutb W It 223 (230) (FB). 

(1865) 2 Sutb W It Misc 41 (42) (DB). 

(’36) 23 Allt 1936 Lab 181 (181). 

(’32) 19 AIR 1932 Lab 96 (96). (Rateable distribu¬ 
tion between rival decree-holders not affcctm- 

judgment-debtor.) 

(’29) 113 Ind Cas 776 (777) (Lab). 

( *?«U*AIR 1930 Mad 136 (137) : 59 Mad 399 
(DB). Judgment-debtor not interested in the dis¬ 
pute.) 


(’26) 13 AIR 1926 Mac! 1101 (1105). 

(’25) 12 AIR 1925 Mad 1265 (1266). 

(’24) 11 AIR 1924 Mad 97 (98). 

(’22) 9 AIR 1922 Mad 99 (99) (DB). 

(’16) 3 AIR 1916 Mad 792 (793) : 38 Mad 221 
(’85) 8 Mad 494 (495). 

(*3G) 23 AIR 1936 Oudh 277 (277) : 12 Luck 720 
(DB). 

(’21) 8 AIR 1921 Pat 401 (402) : 5 Pat L Jour 415 
(UB). 

(’36 23 AIR 1936 Pesh 52 (53). 

(’37 24 AIR 1937 Rang 134 (135) (DB). 

('31 18 AIR 1931 Rang 56 (58) : 8 Ran.' 48.-,. 

(’29) 16 AIR 1929 Rang 198 (200). 

[See nlso ('00) 33 Cal 92 (90, 97). (Decree satisfied 
— Nothing to be oxecuted between the parties — 
Suit by non-ini pleaded subsequent mortgagee for 
surplus sale proceeds.) 

(’19) 6 AIR 1919 Mad 919 (949). (Rival auction- 
purchaser.)] 

11. f (’IS) 5 AIll 1918 Mad 1322 <13211 (DB). 
('ll) 12 Ind Cas 911 (912) (DB) (Bom). 

(’39) 26 AIR 1939 Bom 112 (114): ILR (1939» 
Bom 133 (DB). 

[Sec nlso (’35) 22 AIR 1935 Lab 302 (303) : 16 
Lah 990. (Orders deciding matter in execution 
although ostensibly relating to rateable distribu¬ 
tion is appealable.)] 

12. (’ll) 28 AIR 1941 Cal 251 (252) : ILR (1940) 
2 Cal 226. (Judgment-debtor and auction-pur¬ 
chaser.) 

(’ll) 28 AIR 1941 Mad 1G1 <170) : [ L R ( 1041 . 
Mad 138 (FB). 


(’09) 31 All 82 (93, 94) : 1 Ind Cas 416 (423) 
(FB). (Judgment-debtor and auction-nurehaser ) 
tCOS) 30 All 379 (383) (DB). (Do.) 

(’21) 8 AIR 1921 Mad 81 (82) (DB). (|> 0 4 
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of the same party will not fall within this section. 13 

Where a decree gives two independent reliefs against two sets of defendants 
one set cannot be considered parties to the suit in any question that arises between the 
decree-holder and the other set of defendants relating to the execution of that portion 
of the decree which has been passed against such set. 14 

6. “Arising,” meaning of. — The words “all questions arising” should be 
read as meaning “all questions directly arising.” 1 Further they do not mean only such 
questions as are actually raised in the execution proceedings; for if it were so, a party, 
by not raising a particular question in execution proceedings, might retain the right to 
bring a separate suit in order to agitate that question. The words only mean that the 
questions must be such as would relate to or affect the rights of partiss to the suit. 2 
The words arising between the parties to the suit* contemplate their having continued 
to be parties to the suit up to the stage at which the question arises. 3 In other words, 
they indicate that the person raising the question should be either a party or a repre¬ 
sentative of the party to the suit at the time when the question is raised. 4 


7. “Parties to the suit,” meaning of. — Except where a person sues or 
is sued in a representative capacity, 1 the expression ‘parties to the suit' is restricted to 
de facto parties admitted rightly or wrongly as parties on the record . 2 A person against 


(’37) 24) AIR 1937 All 742 (747): I L R (1937) All 
921 (FB). (The dispute between a decree-holder 
purchaser and a judgment-debtor is not a dispute 
between parties to the suit within the meaning of 
S. 47, C. P. C.) 

(’02) 24 All 519 (520) (DB).__(Assumed.) . 

+ (’01) 25 Bom G31 (635). (Do.) 

(*80) 5 Cal 592 (593) (DB). (Decree-holder and 
assignee of a part of the decree.) 
t (’37) 24 AIR 1937 Lab 465 (4G7) : ILR (1937) 
Lab 162 (DB). (Decree-holder and assignee of the 
decree.) 

(’37) 24 AIR 1937 Lab 347 (348). (Question between 
judgment-debtor and auction-purchaser.) 

(’87) 1887 Pun Re No. 12. (Assumed.) 

(’21) 8 AIR 1921 Nag 59 (60) (Do.) 

(*35) 22 AIR 1935 Oudh 272 (273) : 11 Luck 26. 
(Question between decree-holder and person attach¬ 
ing decree.) 

(’30) 17 AIR 1930 Rang 281 (282)(DB).(Assumed). 
(’18) 5 AIR 1918 Sind 63 (64) : 11 Sind L R 74. 
(Decree-holder and his transferee.) 

[See also (’35) 22 AIR 1935 Lab 609 (610). (Ques¬ 
tion as to validity of assignment of decree is one 
between the decree-holder and the assignee and 
not one between the parties to the suit.)) 

13. (’41) 28 AIR 1941 Lab 342 (342). 

(' ll) 28 AIR 1941 Mad 161 (170) : I L R (1941) 
Mad 438 (FB). 

(’34) 21 AIR 1934 All 730 (730) (DB). 

(’98) 25 Cal 49 (52) (DB). (Two representatives of 
decree-holder.) 

f (’3G) 23 AIR 1936 Lah 116 (120) (DB). 

(’27) 14 AIR 1927 Mad 1025 (1025, 1026) (DB). 
(Assignee of decree-holder and attaching creditor 
of decree-holder.) 

(*2G) 13 AIR 1926 Mad 691 (691) (DB). (Assignee 
of decree and person holding charge over decree.) 
(■34) 21 AIR 1934 Pat 627 (628) (DB). 

(’32) 19 AIR 1932 Pat 329 (330) (DB). (Dispute as 


to extent of shares as between several heirs of 
deceased decree-holder is not within section.) 

[But see (’37) 24 AIR 1937 Oudh 365 (366) : 13 
Luck 237 (DB).] 

Also see Note 27. 

14. (’96) 19 Mad 331 (334). 

*('01) 23 All 346 (348, 353) (DB). (Case law dis¬ 
cussed.) 

[See also ('74) 22 Suth W R 392 (393).] 

[But see (’31) 18 AIR 1931 Bom 114 (118). 
(Where one defendant is also interested in the 
reliefs granted against the other, section applies.)] 

Note 6 

1. (’84) 7 All 170 (174) (FB). (Per Duthoit J.) 

2. (’27) 14 AIR 1927 Cal 106 (109) : 53 Cal 837 
(DB). 

3. (’28) 15 AIR 1928 Mad 276 (276) (DB). (Defen¬ 
dant’s name struck off before the passing of the 
decree. He cannot agitate any question relating to 
the decree in execution proceedings under S. 47 as 
he is not a party to the decree.) 

4. *(’31) 18 AIR 1931 All 490 (494, 495,499): 54 
All 25 (FB). (Defendant died before the decree. 
His legal representatives not brought on record are 
not parties to the suit.) 

Note 7 

1. See (’27) 14 AIR 1927 Mad 1043 (1050) : 51 
Mad 46 (FB). 

2. (’78) 2 Cal L Rep 545 (546) (DB). (A person 
substituted as legal representative of deceased 
judgment-debtor in execution becomes a party 
entitled to appeal.) 

(’34) 21 AIR 1934 All 699 (700). (Suit on bond — 
Person impleaded as defendant on ground that he 
had no right to amount due under bond is not pro 
forma defendant but party within S. 47.) 

(’17) 4 AIR 1917 All 460 (461) : 39 All 47 (DB). 
(’87) 1887 Pun Re No. 97. 

[See (’13) 16 Oudh Cas 350 (353): 20 Ind Cos 898 
(899).] 
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whom no relief is claimed and no decree is passed but who has been impleaded as a 
party to the suit must be deemed to be a party to the suit within the meaning of the 
section . 3 A person, whose name is not on the record as a party at the time the decree 
is passed, does not become a party by acquiring, subsequent to the decree, an interest 
in the disputed property , 4 or by applying for execution , 6 or by objecting to a sale in 
execution 6 or by applying to set aside sale under o. 21, R. 89. 7 On the other hand, a 
party on the record does not cease to be a party because he is not impleaded as a party 
in the appeal in which the final decree was passed . 8 A party, however, whose name is 
struck off from the record, ceases to be a party to the suit . 0 The following i^ersons 
have been held not to be parties to the suit within the meaning of the section: 

(a) A person who applies to be impleaded as a party but whose application 


is refused . 10 

(b) A minor , 11 a ward of the 
properly represented by a 

3. (’40) 27 AIR 1940 Mad 881 (881, 882). (Mort¬ 
gage suit — Subsequent purchaser impleaded a9 
party to suit but not made party to application for 
personal decree — Claim by purchaser to property 
attached in execution of personal decree — Held 
purchaser was party and his claim came within 
Section 47.) 

('39) 26 AIR 1939 Lah 207 (208). 

4 . (’68) 3 Agra 193 (193) (DB). (Interest acquired 
by gift.) 

5. t (’77) 2 Cal 327 (335) : 4 Ind App 66 (PC). 

(•78) 3 Cal 371 (373, 374) (DB). (Applicant has no 

right of appeal against order refusing application 
for execution.) • 

6. (1865) 2 Suth W R Miso 56 (56) (DB). 

(’30) 17 AIR 1930 Mad 538 (539) : 53 Mad 581 
(DB). 

'09) 31 All 599 (604) : 3 Ind Cas 24 (25) (DB). 

’86) 8 All 626 (634, 635) (DB). 

('89) 1889 Pun Re No. 63. 

(’86) 10 Mad 53 (54, 55) (DB). 

7 . (’40) 27 AIR 1940 Sind 251 (253) : ILR (1940) 
Kar 447 (DB). (A second mortgagee, not being 
joined in a suit on the first mortgage, applying by 
virtue of a private sale from mortgagor, under 
O. 21, R. 89 to set aside the sale in execution of 
decree obtained by the first mortgagee.) 

8. (’93) 17 Bom 49 (53) (DB). 

[See also (’19) 6 AIR 1919 Pat 396 (397). (Party 
to decree not impleaded in execution proceedings 
continues to be a party.)] 

9- (’25) 12 AIR 1925 Nag 118 (118). 

(’21) 8 AIR 1921 Mad 559 (560) (DB). (Person 
impleaded without notice—Name removed without 
hi9 participating in proceedings — Person is not 
party.) 

(’19) 6 AIR 1919 All 377 (378) (DB). 

('28) 15 AIR 1928 Mad 276 (276) (DB). 

(•18) 5 AIR 1918 Mad 123 (125) : 41 Mad 418(FB). 

(Claim abandoned against particular defendant_ 

His name should be struck out.) 

See Note 8 for a full discussion of this portion of 
the subject. 

10 . (’74) 13 Beng L R App 17 (18) (DB). 

11 . (’42) 29 AIR 1942 Lah 129(131)(DB). (Decree 
or award againBt minor—Executionof—Executing 


Court of Wards , 12 or a lunatic , 13 who is not 
guardian ad litem. 

Court can decide whether Court or arbitrators had 
jurisdiction to pass decree or award—For this pur¬ 
pose it can hold inquiry as to whether minor was 
really minor and whether he was properly repre¬ 
sented or not — It can treat application as suit if 
necessary.) 

(’42) 29 AIR 1942 Pat 279 (281) (DB). (Suit on 
handnote against members of joint Hindu family 
— Minor defendants not represented by guardian 
—Decree not passed against them—Decree passed 
against their fathers — In suoh a case suit cannot 
be said to be dismissed against the minor defen¬ 
dants — Decree can -he executed against joint 
family property including minors’ shares.) 

(•40) 27 AIR 1940 All 256 (258) : ILR (1940) All 
344. (Even where there is an order appointing a 
person as guardian.) 

(’09) 36 Ind App 168 (175) : 31 All 572 : 3 Ind Cas 
864 (866) (PC). 

(’09) 31 All 599 (60 4) : 3 Ind Cas 24 (25) (DB). 
(’13) 35 All 487 (494) : 40 Ind App 182 : 21 Ind 
Cas 288 (292) (PC). 

(’05) 1905 All W N 122 (123) DB). 

(’13) 18 Ind Cas 859 (8G1) (DB) (Cal). 

(’12)13 Ind Cas 414 (415) : 15 Cal L Jour 3 (4) 
(DB). 

(’22) 9 AIR 1922 Lah 447 (448). (Affidavit not 
filed in support of petition to appoint guardian — 
Latter not appearing — Minor is not represented.) 
(’16) 3 AIR 1916 Mad 33 (34, 35) : 38 Mad 1076 
(DB). (But where a minor is properly represented 
he will of course be a party.) 

[See (’27) 14 AIR 1927 Mad 209 (210) (I)B). 

(’94) 17 Mad 310 (336, 337) (DB). 

(’26) 13 AIR 1926 Nag 267 (268, 269). (Mere 
absence of formal order appointing guardian ad 
litem is not absence of representation.)] 

12. (1900) 27 Cal 242 (257) (DB). 

13. (’19) 6 AIR 1919 All 409 (412) (DB). 

*(’17) 4 A I R 1917 Cal 844 (847) : 44 Cal 627 

fDB). 

(’30) 17 AIR 1930 Pat 480 (484) (DB). (Lunatic 
not properly represented cannot object to execution 
of decree under this section.) 

[See also (’17) 4 AIR 1917 Pat 140 (141) (DB).] 
Also see O. 32, R. 15 N. G. 
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(g) The next; friend of a minor plaintiff 14 or the guardian ad litem of a 
minor defendant . 15 

(d) A Commissioner appointed in a suit . 10 

(e) A benamidar } 7 


(f) A bidder at an execution sale . 18 

(ff) A defaulting purchaser at an execution sale . 19 

(h) A successful claimant . 20 

(i) A garnishee . 21 


(j) A. trustee under a deed executed by a party . 22 

(k) A transferee of a decree or of a portion thereof . 23 

Where a person sues or is sued in a representative capacity, all persons repre¬ 
sented by the party on record must be deemed to be parties also . 24 But they will be only 
( eemed to be parties in the capacity in which they were so represented. They can in 
no sense be deemed to be parties in any other capacity , especially if such capacity is 
adverse to the person who represented them . 25 Thus, where the karnavan of a Malabar 
tai wa<l is sued as representing the tarwad , the other members of the tanvad will be 
represented by the karnavan merely in respect of their interest as members of the 
tarjvad\ in tliQir individual capacity, they cannot be represented by the karnavan and 
cannot be deemed to be parties to the suit constructively . 20 


14 . (1900) 23 Mad 73 (81) (DB). 

15. (’35) 22 AIR 1935 All 359 (360) (DB). 

16. (’24) 11 AIR 1924 All 122 (123). 

(1900) 10 Mad L J. ur 241 (242) (DB). 

[See also (’82) 4 Mad 399 (401).] 

[But see (’25) 12 AIR 1925 Cal 57 (59) : 52 Cal 
269 (DB).] 

Also set) O. 26, R. 15, N. 1. 

17. (’26) 13 AIR 192G Mad 1081 (1081). 

(’20) 7 AIR 1920 Bom 90 (93) : 44 Bom 352 (DB). 
(’98) 20 All 539 (542) (DB). 

(’19) C AIR 1919 Cal 921 (921) (DB). 

(’97) 25 Cal 49 (52, 53) : 2 Cal W N 76 (78) (DI3). 

18. (’20)7 AIRl920.Mad911(914):42 Mad 776 (DB). 

19. (’ll) 7 Nng L R 134 (135):12 Ind Cas 360(361). 
(’90) 1890 All W N 85 (86) (DB). 

[But see (’22) 9 AIR 1922 All 200 (201, 202);44 
All 266 (FB).) ' ' 

20. (’ll) 36 Mad 128(130):12 Ind Cas73(74) (DB). 

21. (’43) 22 Tat 278 (280). (Order under O. 21, 
R. C3H (Patna Amendment.)) 

(’29) 16 AIR 1929 Mad 850 (851). 

(’36) 23 AIR 1936 Rang 77 (79, SO): 13 Rang 722. 
(Official Assignee onl} - in the role of a garnishee is 
no party to the suit.) 

[Sec (’35) 22 AIR 1935 Lali 26 (27). (The High 
Court of Lahore has framed a new R. 63A in 
O. 21 whereby a garnishee is deemed to be a party 
to the suit within the meaning of this Section.)] 

22. (’04) 27 Mad 7 (9) (DB). 

23. (’91) 14 Mud 478 (479) (DB). 

C03) 26 Mad 264 (265) (DB). 

(’05) 28 Mad 64 (65. 60) (DB). 

24. (M2) 29 AIR 1942 Mad 62 (65) (66). (Debts— 
Joint family — Decree against manager on pro¬ 
missory note— Debt incurred for family necessity 
—Execution against entire family properties — 
Question of liability of other members not parties 


to suit be gone into in execution.) 

(MO) 27 AIR 1940 Mad 165 (166, 167). (Karnavan 
of a Malabar tarwad sued in his capacity as its 
manager.) 

(’19) 6 AIR 1919 Mad 1110 (1112) (DB). (Where 
the decree is in effect agamst the tarwad the fact 
that the karnavan was not specially impleaded in 
his representative capacity will not make it the 
less binding on the tarwad.) 

(’07) 4 All L Jour 117 (120, 121) (DB). (Hindu 
widow represents the estate — Reversioners, if 
brought on the record, are parties.) 

(*9G) 23 Cal 454 (459) (DB). (Do.) 

(’85) 11 Cal 45 (51) (DB). (Suit against Hindu 
widow—Adopted son will be deemed to be a party 
and a claim by the latter is one under theSection.) 
(’37) 24 AIR 1937 Mad 610 (614, 618) : ILR 
(1937) Mad 880 (FB). (Hindu father sued ns re¬ 
presentative of joint family represents his sons.) 
(’36) 23 AIR 1936 Pat 319 (320). (Where decree is 
against a junior member of joint family, burden of 
proof is on decree-holder to show that the judgment- 
debtor was sued in a representative capacity.) 

(’25) 12 AIR 1925 Pat 179 (180) : 4 Pat 172 (DB). 
(Objection by General Manager of the Court of 
Wards on behalf of the ward who was a party, is 
objection by the ward himself through the Manager.) 
[See also (*33) 20 A I R 1933 Oudh 102 (104). 
(Decree against assets of Hindu grandfather — 
Debt not illegal or immoral—Execution against 
son ns manager binds other sons and grandsons.)] 

25. f (’27) 1-4 AIR 1927 Mad 1043 (1050): 51 Mad 
•46 (FB). 

[See also (’90) 17 Cal 57 (64, 65).] 

26. (’27) 14 AIR 1927 Mad 1043 (1050) : 51 Mad 
46 (FB). (Overruling 30 Mad 215 and 24 Mad 658.) 
[See also (’87) 10 Mad 117 (120).] 

[But see (’04) 14 Mad L Jour 137 (138) (DB).] 
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In the undermentioned case, 27 it was held that where certain i>ersons are sued as 
the legal representatives of a deceased person and a decree is obtained against them, 
another person who also claims to be a legal representative of the deceased cannot bo 
regarded as a party to the suit. 

Where a person is impleaded as a party to a suit in one capacity and he raises in 
execution proceedings an objection in a different capacity, such objection will not fall 
within this section. 28 


8. Plaintiff whose suit is dismissed and defendant against whom suit 
is dismissed — Explanation. — Under the old Code, there was a conflict of opinion as 
to whether such a person was a party to the suit, the Allahabad 1 and Calcutta 2 High 
Courts holding that he was not and the High Courts of Bombay, 3 Madras 4 and the Judicial 
Commissioner’s Court of Nagpur 0 holding that ho was. The conflict has now been set at 
rest by the addition of the explanation to the section. Under the present Code, therefore, 
a plaintiff, whose suit has been dismissed and a defendant against whom a suit has been 
dismissed are nevertheless parties to the suit for the purpose of this section, 0 

Even under the present Code, a difference of opinion has arisen as to whether a 
party who has been exonerated from the suit on the ground of misjoinder of parties, 
but whose name has not been actually struck off from the record is a party to the suit 
for the purposes of the section. It has been held by the High Court of Madras 7 that where 
a Court finds that a party has been improperly impleaded, resulting in a misjoinder of 
parties , the proper procedure is to strike out the name of the party from the record and 
that the more fact that the Court failed to do its duty but merely “exonerated” such 
party from the suit or dismissed the suit against him cannot place the party in a worse 
position than a party in respect of whom the Court does adopt the correct procedure; a 
party, therefore, who is exonerated from the suit, or against whom the suit is dismissed 


27. (’36) 23 AIR 1930 Sind 100 (107) : 30 Sind 
L R 170 (DB). 

28. f (’36) 23 AIR 1930 Mad 733 (744. 715) (DB). 

Note 8 

1. (’10) 32 All 321 (324): 5 Ind Cas 496 (197) (DB). 
(’01) 23 All 346 (354). 

('00) IS All 52 (53). 

(’93) 1893 All W N G7 (6 s). 

(’89) 11 All 74 (77, 78). 

(’99) 2 Oudh Cas 51 (55). 

2. ( 03) 30 Cal 134 (141). 

CO-2) 29 Cal G9G (698, 099). 

(’Go) 10 Sutb W R 191 (192). 

(’G7) 7 Suth W H 301 (362). 

3. (’93) 17 Born 19 (52. 53). 

4. (1900) 23 Mad 3G1 (3(50) (I'B). (Overruling 15 
Mad 226.) 

(’99j 22 Mad 131 (133). 

(‘85) 8 Mud 473 (475, 477). 

5. (’04) 17 C V L R 178 (190). 

(’021 15 C P L R 100 (111). 

6. f’28) 15 AIR 1928 All 234 (235) (A I R 1918 All 
197 followed ; A I li 192(3 All 745 Distinguished ) 

('33' 20 AIR 1933 All 57 (58) : 54 All 1031. (Exo- 
nerau-d parly continues to he party to suit.) 

(’25) 12 AIR 1925 All 328 (330). (*Do.) 

( 24) 11 AJU 1924 All 313 (313). 

(’19) G AIK 1919 All 192 193). 

( '18) 5 AIK 1918 All 397 (39 s). 


(’23) 10 AIR 1923 Bom 3S1 (381). 

(’38) 25 AIR 1938 C:i! 113 (114) : I L It (1938) 1 
Cal 280. 

(’21) 8 AIR 1921 Cal 242 (244). 

(’24) 11 AIR 1924 Lab 5S9 (390). 

(*30) 17 AIR 1930 Mad 12 (14, 13). 

( 28) 113 Ind Cas 547 (548) (Mad). 

(’27) 14 AIR 1927 Mad 253 (254). 

(”25) 12 AIR 1925 Mad 1133 (1134). 

(’20) 7 AIR 1920 Mad 206 (208). 

(’18) 5 AIR 1918 Mad 1368 (1368). 

( 18) 5 AIR 1918 Mad 321 (322). 

(’18) 5 Alii 1918 Mad 123 (125): 11 Mad 118 (FB). 
t'lG) 3 AIR 1916 Mnd 1008 (1010). 

(’29) 10 AIR 1929 Nag 179 (179, 180). 

(’36) 23 AIR 193G Pat 552 (553). (Plaintiff aban¬ 
doning claim against a defendant and suffering bis 
suit to be dismissed against him.) 

C29) 16 AIR 1929 Pat 172 (472). 

(’29) 1G AIR 1929 Pat 1 11 (144) : 8 Pat 717. 

< ’25) 12 AIR 1925 Pat 482 (483). 

(’31) 18 AIR 1931 Rang 314 (31G). 

Also see .Note 45. 

7.*(’3(0 1“ Alii 193U Mad 817 (820) : 54 Mad 81 
(l’’B)- (A 1 ii 1926 Mad IS4 : 19 Mad 494 over¬ 
ruled and A 1 li 191 s Mad 911 : 40 Mad 964 
A pprosed.) 

( 3<) 20 AIR 1933 Mad 435 (13G) (DB> 

CIO) s Ind Cas 161 (161) (DB) (Mad) ’ 

(’39) 26 AI Li 1939 Mad 280 (281) (DB) 

C37) 21 AIR 1937 Mad 268 (270) (DB) 
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on the ground of misjoinder of parties, is in the same position as if his name is struck 
°ff f rom the record and is not a party to the suit within the meaning of S. 47 . The High 
Court of Rangoon has followed the view of the High Court of Madras. 8 ’ See also the 
undermentioned cases of the other High Courts. 0 On the same principle it has been held 
that where a person has been properly impleaded as a party, but the plaintiff does not 
wish to proceed against him or is unable to prove his claim against him, the proper 
procedure is to dismiss the suit against him and not to strike out his name from the 
record. If, however, his name is wrongly “struck off," it has been held by the High 
Court of Madras that, he nevertheless does not cease to be a party to the suit. 10 But the 
High Court of Lahore has taken a contrary view and has held that in such a case the 
question whether this section applies or not must be determined with regard to the order 
in the form as actually framed, viz., striking off and not with regard to the form in 
which it should have been framed. 11 It is proper for the executing Court, when such 
questions arise, to consider not only the decree itself but the judgment and the pleadings 
also and see whether, upon the facts of the case, the parties, though the suit was dismissed 
against them, remained parties to the suit. 12 


8a. Person against whom suit abates. — In the undermentioned case, 1 a 
person was added as a defendant to the suit. But on his death, his legal representatives 
were not brought on the record. It was held that such legal representatives could not be 
impleaded as joint judgment-debtors in the execution proceedings. 


9. Surety under Section 145.—Under S. 145, a surety against whom execution 
has been taken out is a party within the meaning of s. 47 only for the purposes of 
appeal} Beyond this he cannot be deemed to be a party within the meaning of this 
section. 2 Hence, if he seeks to get his bond cancelled on the ground of fraud, 3 or applies 


8. (’27) 14 AIR 1927 Rang 137 (138) : 5 Rang 110 
(DB). 

Also see O. 1, R. 10, N. 33. 

9 . (’42) 29 AIR 1942 Pat 432 (434) : 21 Pat 601 
(DB). (Persons olaiming by title paramount in 
mortgnge suit.) 

('27) 14 AIR 1927 All 378 (379) : 49 All 379 (DB). 
(’33) 20 AIR 1933 Nag 246 (247). (If such person's 
name is retained he is a party — Not a party only 
when his name is struck off.) 

(’74) 21 Suth W II 346 (347) (DB). 

(’26) 13 AIR 1926 Lah 202 (202, 203). 

(’15) 2 AIR 1915 Lah 323 (324). 

(-19) 6 AIR 1919 Nag 120 (121) : 15 Nag L R 146. 
(’82) 8 Cal 402 (418) (DB). 

10 . ’26) 13 AIR 1926 Mad 687 (689) (DB). 

11 . ’34) 21 AIR 1934 Lah 737 (738). 

12. ’30) 17 AIR 1930 Mad 817 (820) : 54 Mad 81 
(FB). 

Note 8a 

1. (’36) 23 A I R 1936 Tat 110 (110) (DB). (A I R 
1934 All 1027 followed.) 

Note 9 

1. (’42) 29 AIR 1942 Nag 107 (108) : I LB (1942) 
Nag 779. (Surety made party to execution pro¬ 
ceedings— Defence raised and decided—He cannot 
raise it again in separate suit — His remedy is by 
way of appeal.) 

(’39) 26 AIR 1939 Sind 360(360):ILR (1939) Kar 769 
(DB). (Bar of second appeal under S. 102 — Bar 
applies to appeal against orders passed in execution 
proceedings against surety.) 


(’25) 12 AIR 1925 All 344 (345) (DB). 

(*24) 11 AIR 1924 All 105 (106) : 45 All 649 (DB), 
(’88) 1888 All W N 13 (13) (DB). 

(’86 1886 All W N 38 (38) (DB). 

(’80 2 All 604 (612) (FB). 

(’32 19 AIR 1932 Bom 77 (77, 78). 

('01 3 Bom L R 549 (553) (DB). 

(’15 2 AIR 1915 Cal 237 (237) (DB). 

(’71) 15 Suth W R 638 (540) (DB). 

(’67) 8 Suth W R 24 (25) (DB). 

(’37) 24 AIR 1937 Lah 658 (660): ILR (1938) Lah 
140 (DB). 

(’34) 21 AIR 1934 Lah 538 (539). (Surety not ap¬ 
pealing — Order against him becomes final.) 

(’28) 15 AIR 1928 Lah 181 (183) (DB). 

(’86) 1886 Pun Re No. 104. 

(’38) 25 AIR 1938 Mad 215 (216). 

(’03) 13 Mad L Jour 484 (484, 485) (DB). 

(•35) 22 AIR 1935 Rang 39 (41). 

(’17) 4 AIR 1917 Upp Bur 16 (17) : 2 UppBurRuI 
103. 

2. f (’19) 6 AIR 1919 P C 55 (58) : 42 All 158 : 22 
Oudh Cas 212 : 46 Ind App 228 (PC). 

(’28) 15 AIR 1928 All 527 (528, 529) : 51 All 346 
(DB). 

(’35) 22 AIR 1935 All 373 (374). 

(’37) 24 AIR 1937 Lah 658 (660) : ILR (1938) Lah 
140 (DB). (Declaratory suit by surety that decree 
is adjusted by judgment-debtor 13 maintainable.) 
(’31) 18 AIR 1931 Rang 206(207): 9 Rang 434 (DB). 

3. ( 20) 7 AIR 1920 Mad 75 (77) : 43 Mad 325 
(DB). (28 Mad 117 not followed.) 
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for discharge on the fulfilment of the condition imposed, 4 he can proceed only by way 
of suit and not under section 47. 

The surety can be proceeded against either by way of execution 6 or by a suit ; 6 
but if he is proceeded against in execution, he becomes a judgment-debtor and must 
contest his liability in the execution proceeding itself . 7 But if he has not been made a 
party to the execution proceedings the surety can bring a separate suit to decide his 
liability under the surety bond . 8 

Under the old Code a person who became a surety after the decree was passed 
was held not to be a party so as to attract the remedy by way of execution . 9 But now 
the distinction no longer holds good. 

See also Note n on S. 145, 

10. Government in proceedings under Order 33. — Under the Code of 
1882 , it was held by the High Courts of Bombay and Madras that the Government in 
proceedings relating to pauper suits was not a party to the suit within s. 47. 1 The 
Allahabad High Court, on the other hand, held a contrary'view. 3 Order 33 R. 13 was newly 
added in the present Code to set this conflict at rest. Under that rule it is provided that 
all matters arising between the Government and any party to the suit under Rr. 10 , li or 
12 of O. 33, “shall be deemed to be questions arising between the parties to the suit within 
the meaning of s. 47.” A Collector applying under o. 33 for payment of court-fee in 
pauper suits is now a party within S. 47 and an order on his application is one under 
the section. 3 

See also O. 33 R. 13. 


11. Custodian of attached property. — Whether the custodian of attached 
property under o. 21 R. 43 is a “party” for any purpose depends upon the question 
whether he can be proceeded against in execution under S. 145 of the Code as a surety. 
If he can be so proceeded against, the principles mentioned in Note 9 will apply. Otherwise 
they will not apply. There is a conflict of opinion as to whether he can bo proceeded 
against under s. 145 as a surety, for which see Note 4 on S. 145. 

12. Unnecessary party. — See Note 8. 


4 . (’93) 15 All 183 (184, 185). 

5. (’42) 29 AIR 1942 Nag 107 (108) : ILR (1942 
Nag 779. 

(’39) 26 AIR 1939 All 463 (466) : ILR (1939) A1 
538 (DB). (Security bond — Held, that it was no 
a mortgage — Property given as security can b 
proceeded against in execution.) 
t (’24) 11 AIR 1924 Nag 258 (263) : 20 Nag L 1 
93 (DB). B 

(’20) 7 AIR 1920 Low Bur 58 (59): 10 Low Bur Ru 
236 (DB). 

(’09) 4 Ind Caa 1005 (1005) (Lah). 

( 21) 8 AIR 1921 Nag 130 (131). (Suit for damage 
for wrongful detention of moveables entrusted t 

plaintiff us eapurdar not barred by S. 47_Can b 

treated as an application.) 

[But see (’32) 19 AIR 1932 Lab 324 (325). (8ui 
by defendant against sapurdar for rent of premise 
of defendant where defendant’s attached good 
remained—Not maintainable.)] 

6. (’42) 29 AHl 1942 Nag 107 (108) : ILR (1942 
Nag 779. 

( !o!! Bom 42 < 46 - 47 > :12 Ind Cas 549{550)(DB] 
( 3 o) 22 AIR 1935 AD 373 (374). 


7. (’42) 29 AIR 1942 Nag 107 (108) : ILR (1942) 
Nag 779. 

(’30) 17 AIR 1930 Lab 399 (400). 

(’25) 12 AIR 1925 Lah 618 (618). 

(’42) 29 AIR 1942 All 260 (260) (DB). (If a ques¬ 
tion arises in the Court executing the decree 
whether a person 19 liable under the provisions of 
S. 145 it is the executing Court alone which ha 3 
jurisdiction to decide that question.) 

8. (’42) 29 AIR 1942 Nag 107 (108) : ILR (1942) 
Nag 779. 

9. (’87) 1887 Pun Re No. 99. 

(’71) 1871 Pun Re No. 62. 

Note 10 

1. (’82) 6 Bom 590 (592). 

(’94) 18 Bom 454 (456). 

(’91) 15 Bom 77 (78). 

(’08) 23 Mud 73 (81). 

2. (’91) 13 All 326 (329). 

(’96) 18 All 419 (421). 

(’87) 9 All 64 (67). 

3 * '« AIU 1919 99 (101) : 4 Pat L Jour 

lbo 

(’ll) 35 Bom 448 (450) : 12 Ind Cas 29 (30) (DB). 
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13. Intervenor. — An intervenor who is impleaded as a party will, of course, 
be a party to the suit within the meaning of S. 47. 1 But a person who pays down money 
to avoid an attachment of his properties wrongly identified as a judgment-debtor’s is not 
a party and cannot claim his money back in execution under this section. 2 

14. Trespassers. — The word “parties” in the section, as has been seen in 
Note 7, means parties to the suit and on the record. So, a third party who, at the 
instigation of the judgment-debtor, obstructs the decree-holder in getting possession of 
the property, 1 or who violates the rights of the'attaching decree-holder by cutting and 
carrying away the crops on the attached land, 2 is not a party to the suit within the 
meaning of the section, and consequently a claim for possession or for damages against 
such person must be enforced only by way of suit and not in execution. 

15. Paity sued in a representative capacity. — A person actually made 
.t party to a suit cannot be said to be not a party thereto merely because he issued in 
a representative capacity. 1 On the other hand, his right in every capacity, whether 
iepresentati\e or individual, must be deemed to be the rights of a party to the suit within 
the meaning of s. -17 and should be determined in execution and not by a separate suit. 2 

As regards the position of persons who were represented by a party to the suit, 
see Note 7. 


16. Questions as to who is a party can be decided by the executing 
Court. — When, during the execution of a decree, the question arises as to who is a 
party to the suit or whether a person is such a party, the executing Court can and should 
itself decide the question. Thus, where an objection is taken that a certain person was 
not a party to the suit at the time of decree and therefore it is not open to the executing 
Court to issue process against his legal representative, the executing Court can and must 
determine the question under the section. 1 Similarly, where a decree has been obtained by 
a henamidar and execution is sought to bo obtained by the true owner and the judgment- 
debtor challenges the ownership of the latter, the question as to who is the party to the 
suit, within the meaning of the section, entitled to execute, ought to be decided under this 
section by the executing Court. - For the purpose of deciding the said questions, it is 
proper for the Court to consider not only the decree itself but the judgment and the 
pleadings in the case also. 3 


Note 13 

1. See (’67) 8 Suth W R 114 (115). 

2. (’16) 3 AIR 1916 Sind *22 (22) : 9 Sind L R 213 

<mi). 

Note 14 

1. ('98) 2 Cal W N 311 (314) (DB). 

[Sec also (’36) 23 AIR 1936 Mad 733 (710). (Dis¬ 
pute between decree-holder purchaser nnd third 
party in possession is not within the section.)] 

2. |’07j 30 Mad 113(117): 17 Mad L Jour 331 (336) 

(DB). 

Note 15 

1. (’-10) 27 AIR 1910 Rang 27 (28). (Person joined 
as legal representative of a deceased defendant.) 
f ( 72) 18 Suth NV R 183 (188) (PC). 

(’19) 6 AIR 1919 Cal 623 (624) (DB). 

C09) 3 Ind Cas 761 (764) (DB) ilium). 

(’90) 17 Cal 57 (64) (DB). 

(’69) 11 Suth W R 368 (368) (DB). 

(’86) 1886 Pun Re No. 88. 

(’17) 1 AIR 1917 Mad 168 (169) (DB). 


C26) 13 AIR 1926 Oudh 64 (64). 

2. (’40) 27 AIR 1940 Rang 27 (29). 

*{“27) 14 AIR 1927 Mad 1043 (1050) : 51 Mad 

46 (FB). 

[See also (’31) 18 AIR 1931 Bom 114 (118).] 

[But see (’33) 20 AIR 1933 Mad 152 (153) : 56 
Mad 453 (DB). (Application for sale of charged 
properties — Interim Receiver appointed under the 
Provincial Insolvency Act applying under S. 52 
of that Act— Held, the question isTiot within S. 47 
as the Receiver could not be deemed to have 
represented the defendant.)] 

Note 16 

1. (’17) 4 AIR 1917 Pat 623 (623) : 2 Pal L Jour 

192 (DB). 

2. (’28) 15 AIR 1928 Cal 835 (836) (DB). 

[But see (’31) 18 AIR 1931 Rang 24 (21) (DB). 
(But a «uit by principal against agt-nt fur transfer 
of the decree in bia name not barred.Ij 

3. (’30) 17 AIR 1930 Mad 817 (818) : 31 Mad 81 

(FB). 
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17. “Representative,** who is.—The word ‘representative' in the section has a 
much wider meaning than the words “legal representative” used in S. 50, 1 inasmuch as it 
• includes not only a legal representative 2 but any representative-in-interest, i. o M any 
transferee of the interest of a party whether by assignment, succession or otherwise, 3 who 
so far as such interest is concerned, is bound by the decree .* In Ajodhya Boy v. Hardwar 


Note 17 

1. (’42) 29 AIR 1942 Mad 714 (715). 

(’05) 28 Mad 466 (470) (FB). 

(’35) 22 AIR 1935 Lab 306 (307) (DB). 

(•36) 23 AIR 1936 Mad 870 (871). 

(’39) 26 AIR 1939 Nag 183 (184) (DB). 

2. (’20) 7 AIR 1920 Mad 324 (332) : 43 Mad 107 
(FB). 

■f (’39) 26 AIR 1939 Nag 183 (184) : I L R (1939) 
Nag 548 (DB). 

(’36) 23 AIR 1936 Pat 126 (128). (Person in pos¬ 
session as intermeddler is representative.) 
t (’35) 22 AIR 1935 Sind 214 (215) : 29 Sind L R 
251 (DB). 

3. (’42) 29 AIR 1942 Mad 714 (715). 

(’41) 28 AIR 1941 Pat 95 (98) : 20 Pat 86 (DB). 
(Auction-purchaser.) 

(’40) 27 AIR 1940 Pat 615 (615) (DB). 

(’40) 42 Bom L R 1123 (1132). (Representative 
includes a transferee by operation of law.) 

+ (*09) 1 Ind Cas 213 (214) (DB) (Cal). 

t (’26) 13 AIR 1926 Cal 798 (808) : 53 Cal 781 

(FB). 

+ (’04) 26 All 447 (460, 461, 463) (FB). (An 
auction-purchaser of property in a sale under 
simple money decree is a ’representative.’) 

(’38) 25 AIR 1938 Cal 390 (392): ILR (1938) 2,Cal 
125 (DB). (Usufructuary mortgagee from the 
judgment-debtor is his representative.) 

(’36) 23 AIR 1936 Cal 67 (68) (DB). (Person ob¬ 
taining property of judgment-debtor agreeing to 
pay his decretal debt — Right of decree-holder to 
proceed against him by way of execution appli¬ 
cation.) 

( 30) 17 AIR 1930 Cal 586 (588). (Purchaser from 
the decree-holder auction-purchaser.) 

(’35) 22 AIR 1935 Lah 306 (307) (DB). (Purchaser 
of the equity of redemption.) 

*(’33) 20 AIR 1933 Lah 352 (353) : 14 Lah 591. 
(’04) 28 Mad 119 (122) (DB). 

(’39) 26 AIR 1939 Nag 183 (184): ILR (1939)Nag 
548 (DB). 

f (’34) 21 AIR 1934 Pat 413 (419): 13 Pat 735 (DB). 
f ( 18) 5 AIR 1918 Pat 306 (307) (DB). (Represen¬ 
tative includes a purchaser of a party’s interest ) 

[ See also (’01) 24 Mad 689 (692).] 

4. (’42) 29 AIR 1942 Pat 369 (370). 

(’41) 28 AIR 1941 Mad 161 (174) : ILR (1941) 

Mad 438 (FB). (Patanjali Sastri, J_The term 

‘representative’ in S. 47 should be understood as 
merely referring to one who stands in the shoes of 
another and as meaning more or less the same 
thing as the expression ‘claiming under* used in 
other sections of the Code, e. g., S. 11, S. 146.) 
(’40) 27 AIR 1940 Pat 615 (616). (Mortgagee decree- 
holder purchasing property in execution sale under 
his own decree is representative of the judgment- 

debtor-mortgagor.) 

(’39) 43 Cal W N 1100 (1101) (DB). (Person pur¬ 
chasing property subject to a charge created by 


security bond executed during execution proceed¬ 
ings in favour of decree-holder.) 

+ (’26) 13 AIR 1926 Cal 798 (808) : 53 Cal 781 
(FB). 

*(’97) 24 Cal 62 (73) (FB). 

(’37) 24 AIR 1937 Cal 565 (567) (DB). 

(’36) 23 AIR 1936 Cal 590 (592). (Decree on mort¬ 
gage obtained collusively—Other person obtaining 
decree against mortgagor and attaching mortgaged 
property—Mortgage decree is nullity—Such other 
person is not affected by mortgage decree and can¬ 
not be regarded as representative of mortgagor.) 
(’36) 164 Ind Cas 375 (375) (Cal). (Transferee from 
judgment-debtor or auction-purchaser is representa¬ 
tive of judgment-debtor only if decree binds him.) 
(’34) 21 AIR 1934 Cal 827 (828): 61 Cal 1068(DB). 
(Previous auction-purchaser of the property re¬ 
attached in execution of another decree is not 
representative of judgment-debtor under S. 47, 
as his interests are not affected by the decree.) 
(’31) 18 AIR 1931 Cal 202 (204) (DB). (Person not 
bound by decree—Not a representative—Relation¬ 
ship of landlord and tenant ceasing to exist — 
Mortgagee of tenure is not a representative of 
judgment-debtor.) 

(’26) 13 AIR 1926 Cal 356 (357) (DB). (Mortgagee 
of patni interest is representative of the judgment- 
debtor patnidar.) 

(’16) 3 AIR 1916 Cal 661 (662) (DB). (Decree against 
the sons of the defendant as his representatives not 
binding on executrices who are the real representa¬ 
tives.) 

(’08) 7 Cal L Jour 299 (300) (DB). 

(’07) 5 Cal L Jour 80 (87) (DB). 
f (’39) 26 AIR 1939 Nag 183 (184) : I L R (1939) 
Nag 548 (DB). 

(’36) 23 AIR 1936 Nag 163 (166): ILR (1936) Nag 
172.(Contract to sell property —Subsequent attach¬ 
ment — Vendee in pursuance of contract to sell is 
not representative of vendor within meaning of 

S. 47 as ho is not bound by the decree.) 

(’38) 25 AIR 1938 Pat 478 (479) (DB). (A purchaser 
from a sharer in a partition decree is bound by the 
decree.) 

(’36) 23 AIR 1936 Put 561 (562): 15 Pat 414 (DB). 
(Purchaser of entire occupancy holding at certifi¬ 
cate sale under the Publio Demands Recovery Act 
for arrears of rent is not a. representative of the 
occupancy tenant within the meaning of S. 47, 
C. P. Code, as he is not bound by a decree that 
is passed against the vendor in respect of the pro¬ 
perty purchased by the vendee.) 
f (’34) 21 AIR 1934 Pat 413 (419) : 13 Pat 735. 
(Person not bound by decree.) 

\ (’35) 22 AIR 1935 Sind 214 (215) : 29 Sind L R 
251 (DB). (Person attaching money lying in Court 
to the credit of the judgment-debtor and getting 
the money subject to the conditions under which 
it was lying in Court held to be representative of 
the judgment-debtor.) 


4CPC. 32. 
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Roy? their Lordships of the Calcutta High Court observed as follows : 

.. lhere,orc '' vbetber * parti0uIar P erson « “ representative of a party to the suit, 

the two tests to be applied are, first, whether any portion of the interest ofthedeeree-holderorofthe 

judgment-debtor, wh.ch was originally vested in one of the parties to the suit, has, by act of parties or 

by operation of law, vested in the person who is sought to be treated as representative, and, secondly, 

“r » en / n5, T 3 100 0f inlerest ' wbetber ' 30 ,ar as sucb interest is concerned, that person 

is bound by the decree 


1 . r n 0fc necessal 'y that transfer of the interest should be after decree ; it may 

be before the decree, in which case the circumstances must be such that the transferee is 
bound by the decree. 0 Thus, a transferee of property during the pendency of suit 
concerning that property will be affected by the doctrine of lie pendens and will be bound 

by the decree; he will therefore be a representative of the party whose interest has been 
transferred/ 


The following persons have been held to be representatives of parties within the 
meaning of this section — 


(cl) A devisee of the decree-holder. 8 

(b) k legatee 0 or universal donee. 10 

(c) A person taking the judgment-debtor's share iu joint property by 

survivorship. 11 

(d) A second-mortgagee defendant paying off the first-mortgagee plaintiff 

and stepping into his shoes. 12 

The following are not representatives of parties within tne meaning of the 
section — 


(a) An unrecorded cosharer in a tenancy is not a representative of the recorded 
tenant. 13 


(b) A rival decree-holder is not a representative of the judgment-debtor. 11 


(c) A person claiming adversely to the debtor is not a representative of the 
debtor. 16 


The section refers only to de facto representatives admitted as such on the record 
and does not include persons who claimed to be admitted as such representatives but 
whose application was refused. 16 Nor does the word “representative” include a person 


5. (’09) 1 Ind Cas 213 (214) (DB) (Cal). (Followed 
in AIR 1933 Lab 3.32 : 14 Lab 591.) 

6. (’05) 32 Cal 1031 (1034, 1035) (DB). (Dissenting 
from 12 Cal 458.) 

t (’97) 24 Cal 62 (75) (FB). (Transfer after decree.) 
*(’90) 12 All 313 (317) (FB). 

(’23) 10 AIR 1923 Cal 345 (350) (DB). 

+ (’39) 20 AIR 1939 Nag 183 (184): ILR (1939) Nag 
548 (DB). (Transferee of interest of judgment” 
debtor after decree is his representative.) 

[Sec also (’99) 3 Cal W N 276 (277,278). (Repre¬ 
sentative means the representative of a party to 
the suit and not one to the execution proceedings 
only.)) 

7. (’39) 26 AIR 1939 Mad 914 (945). 

See Note 21. 

8. (’99) 23 Bom 536 (538). 

9. See (’27) 14 AIR 1927 Rang 273 (274) : 5 RaDg 

10. (’30) 17 AIR 1930 Oudb 268 (270). 

11 . (’07) 34 Cal 612(648):5 Cal L Jour 491 (495,504) 
(FB). 

[See also (’31) 18 AIR 1931 Sind 84(87): 26 Sind 


L R 51. (Person taking property in partition.)] 

12. (’32) 19 AIR 1932 Cal 126 (129) : 59 Cal 117. 

(Puisne mortgagee—Defendant purchaser.) 

(’99) 9 Mad L Jour 177 (179). 

13. (TO) 7 Ind Cas 769 (771) (Cal). 

14. (’26) 13 AIR 1926 Mad 1104 (1105). 

[See also (’34) 21 AIR 1934 Nag 201 (203) : 30 
Nag L R 240. (Liquidator proceeding against 
judgment-debtor is not his representative in con¬ 
nexion with proceedings in execution of another 
decree against the same judgment-debtor.)J 

15. (’06) 1906 All W N 62 (63). 

See also the following cases : 

(’71) 16 Suth W R 307 (308). 

(’86) 14 Cal 316 (320). 

(’ll) 9 Ind Cas 194 (195) (Cal). (Claim by purchaser 

in sale under a prior mortgage decree.) 

(’05) 8 Oudh Cos 370 (373, 374, 378). 

(T7) 4 AIR 1917 Upp Bur 4 (4) : 2 Upp Bur Rul 

133. (Mortgagee from judgment-debtor objecting 

to attachment under O. 21, R. 68.) 

16. (’87) 1887 Pun Re No. 97. 
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brought on the record not as a representative but in some other capacity. 17 

18. Decree-holder becoming auction-purchaser. — See Note 19. 


19. Auction-purchaser — Position of -There has been a conflict of opinion 

among the several Courts as to whether the auction-purchaser is a representative of the 
judgment-debtor. The High Courts of Calcutta, 1 Madras 2 and Allahabad 3 have held that 
a stranger purchaser in execution of a simple money decree is a representative of the 
judgment-debtor. The High Courts of Bombay 4 and Lahore 6 and the Chief Court of 
Lower Burma, 0 on the other hand, hold that he is not the representative of any of the 
parties to the suit. The decisions of the High Court of Patna, 7 the Chief Court of 


17. (’88) 10 All 479 (484) (DB). (Person brought 
on the record as having realised a part of the 
assets of a deceased debtor.) 

(’93) 1893 All W N 106 (107) (DB). (Widow of 
judgment-debtor brought on the record only as his 
wife.) 

(’21) 63 Ind Cas 762 (763) (DB) (Cal). 

(’23) 10 AIR 1923 Nag 149 (150). 

Note 19 

l.*(*97) 24 Cal 62 (77) (FB). (Overruling 16 Cal 
355 and 8 Suth W It 304.) 

(’34) 21 AIR 1934 Cal 827 (828) : 61 Cal 1068 
(DB). (Not a representative unless he is bound by 
decree.) 

(’36) 164 Ind Cas 375 (375) (Cal). (Auction-pur¬ 
chaser of interest of judgment-debtor is his repre¬ 
sentative only if he is bound by the decree.) 

+ (’10) 7 Ind Cas 55 (58) (DB) (Cal). 

I (’09) 4 Ind Cas 326 (326) (DB) (Cal), 
t (’07) 11 Cal W N 495 (496) (DB). 

+ (’05) 32 Cal 1031 (1034, 1035) (DB). 

(’04) 9 Cal W N 134 (136, 137) (DB). 

(’98) 2 Cal W N 429(431) (DB). 


[But see (’94) 21 Cal 825 (826). (No longer law 
in view of the ruling in 24 Cal 62 (FB).) 

(’93) 20 Cal 236 (239). (Do.) 

(’86) 13 Cal 326 (330). (Do.)] 

2. (’41) 28 AIR 1941 Mad 161 (170) : ILR (1941) 

Mad 438 (FB). ' 

*(’20) 7 AIR 1920 Mad 324 (333): 43 Mad 107 (FB) 

f (’33) 20 AIR 1933 Mad 166 (167):56 Mad447(DB). 

(’24) 11 AIR 1924 Mad 889 (890) (DB). 

(’20 7 AIR 1920 Mad 943 (944) (DB). 

(’20 7 AIR 1920 Mad 626 (627) (DB). 

('19 6 AIR 1919 Mad 358 (359). 

(’18) 5 AIR 1918 Mad 672 (673) (DB). 

(*05) 28 Mad 119 (122) (DB). 

[But see the following cases which are no longer 
law in view of ('20) 7 AIR 1920 Mad 324 
(333, 334) : 43 Mad 107 (FB) 

(’12) 14 Ind Cas 836 (836) (Mad). (Auction-pur¬ 
chaser is a representative of decree-holder ) 

(’07) 30 Mad 507 (509). (Do.) 

('19) 6 AIR 1919 Mad 581 (581) : 41 Mad 467. 
(Not a representative of decree-holder.) 

(’17) 4 AIR 1917 Mad 664 (665). (Auction-pur¬ 
chaser not a representative.) 

< 7 .°> 3 * Ma<1 417 (418,421): 8 Ind Cas 429 (430,431). 
(Auction-purchaser cannot bo a representative of 
Sifer.)] 6 parties ~ Per Krishnasami Aiyar, J., 

3. t(’38) 25 AIR 1938 All 651 (652). 


t (’36) 23 AIR 1936 All 479 (481) (DB). 
t (’04) 26 All 447 (461, 463) (FB). 

(’05) 27 A1J 155 (157) (DB). 

(’08) 30 All 379 (383, 384) (DB). 

(’07) 29 All 275 (276) (DB). 

(’06) 28 All 337 (339) (DB). 

(’06) 1906 All W N 87 (87) (DB). 

(’05) 2 All L Jour 265 (267) (DB). 

(’77) 1 All 240 (248) (FB). 

[But seethe following cases which are no longer 
law in view of the Full Bench ruling in 26 All 
447 : — 

(1900) 22 All 450 (451). 

(’83) 5 All 452 (455, 456) (FB). 

(’97) 19 All 140 (141). 

(1900) 1900 All W N 42 (43).] 

4. (’40) 27 AIR 1940 Bom 210 (214) : ILR (1940) 
Bom 370. 

f (’23) 10 AIR 1923 Bom 214 (215) (DB). 

(’20) 7 AIR 1920 Bom 30 (30) : 44 Bom 551 (DB). 
| (’18) 5 AIR 1918 Bom 231 (232) : 42 Bom 411 
(DB). (Not a representative of judgment-debtor.) 
(’10) 7 Ind Cas 457 (458) (DB) (Bom). 

(’01) 25 Bom 631 (635) (DB). (Not a representative 
of decree-holder.) 

+ (’91) 15 Bom 290 (292) (DB). 
f (’89) 13 Bom 34 (37) (DB). 

[Sec (’40) 42 Bom L R 1123 (1134). (A purchaser 
of the judgment-debtor’s property at a sale under 
the Bombay Land Revenue Code for arrears due 
under a toll contract is not a representative of 
the judgment-debtor.)] 

5. (’34) 21 AIR 1934 Lab 105 (105). 

(’25) 12 AIR 1925 Lah 176 (177). 

(’19) 6 AIR 1919 Lah 176 (176). 

(’87) 1887 Pun Re No. 12 p. 23 (27). 

[But see (’36) 23 AIR 1936 Lah 18 (20) (DB).] 

6. (’ll) 9 Ind Cas 472 (473, 474) (Low Bur). 

f (’09) 5 Low Bur Rul 85 (87): 3 Ind Cas 713 (714). 
[See also (1900) 1 Low Bur Rul 22 (23).] 

7. (’42) 29 AIR 1942 Pat 369 (370). (Is a repre¬ 
sentative if he is bound by t he decree— A purchas¬ 
ing judgment-debtor’s property in execution of his 

decree obtained in suit to which B was not party_ 

B putting same property to sale in execution of his 

decree against same judgment-debtor_ A cannot 

object to execution under S. 47 as he cannot be 
said to be judgment-debtor’s representative within 
Section 47.) 

(’ll) 28 AIR 1941 Pat 95 (98) : 20 Pat 86 (DB) 
(Representative of judgment-debtor.) 

(’41) 28 AIR 1941 Pat 612 (613). (Auction-pur¬ 
chaser purchasing holding subject to a rent-chargo 
is a representative of the judgment-debtor.) 
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Oudh 8 and the Court of the Judicial Commissioner of Nagpur 9 are conflicting: some, holding 
that he is a representative of the judgment-debtor, others, holding that he is not a 
representative of any of the parties, and yet others, holding that he is a representative of 
the dec) ee-holdci. It is submitted that the first mentioned view is correct on principle. 
The purchaser in execution of a mortgage decree is a representative of the mortgagor. 10 
There is a conflict of decisions as to whether such a purchaser is a representative of "both 
the mortgagor and the mortgagee. It has been held, in the undermentioned cases, 11 that 
a sale under a mortgage decree passes to the purchaser, the interest of the mortgagor as 
well as of the mortgagee, and that the purchaser is, consequently, the representative of 
both the mortgagor and the mortgagee. In a Full Bench case of the Allahabad High 
Court, Sulaiman, C. J., has, however, expressed the view that the auction-purchaser 
does not purchase the mortgagee's interest also in the execution sale, but gets the 
mortgagee’s right by virtue of the doctrine of subrogation. 1 ' 1 It is submitted that the 
former view is correct. Whether, in any particular case, he is to be considered the 
representative of the judgment-debtor or of the decree-holder, is a question which depends 
upon the naturo of the dispute involved in the enquiry. 


Illustrations, 


1. In execution of a money-decree obtained by A, B purchased the property of the judgment- 
debtor. The sale was set aside on an application by the judgment-debtor under O. 21 R. 90, and the 
purchase-money returned to B. On appeal, however, the lower Court's order was reversed, and the 
sale was confirmed. B having failed to return the purchase money, A filed a suit against B for the 
recovery of the ;purchase money. It was held that the suit was barred by this section. (Zta/tim 
Uddin v. Ram Lai. 1 *) 


2. R executed five mortgage-deeds hypothecating different portions of his property in favour of 
il/. M brought a suit on foot of all the mortgages and obtained a consolidated decree for sale for the 
whole amount. After obtaining an order absolute, M applied for sale of the properties in execution. 
Meantime, G, the plaintiff who had purchased a portion of the properties in execution of a simple 
money decree against R objected to the sale but his objection was disallowed. He, thereupon, brought 
the present suit for the determination of the same question. It was held that the suit was barred by 
this section. {Guljari Lai v. Madho itam.U) 


(’24) 11 AIR 1924 Pat 367 (368) (DB). (Purchasers 
of mortgaged - properly in a revenue sale— IIeld, 
representatives of judgment-debtor.) 

(T7) 4 AIR 1917 Pat 495 (496) : 2 Pat L Jour 361 
(DB). (Not a representative of the parties.) 

8. ('ll) 14 Oudh Cas 89 (93): 10 Ind Cas722(724). 
(Representative of judgment-debtor.) 

(’15) 2 AIR 1915 Oudh 134 (135). (Not a represen¬ 
tative of cither.) 

(’28) 15 AIR 1928 Oudh 442 (445, 446) : 3 Luck 
719 (DB). (Depends upon the nature of the ques¬ 
tion in dispute. In this case, held representative of 
judgment-debtor.) 

(’09) 12 Oudh Cas 175 (181) : 3 Ind Cas 586 (588) 
(DB). (Not a representative of decree-holder.) 

[See also (T8) 5 AIR 1918 Oudh 379 (385). (An 
auction-purchaser, oven if the decree-holder, is 
representative of the judgment-debtor.)] 

9. (*22) 9 AIR 1922 Nag 189 (191). (Representa¬ 
tive of judgment-debtor.) 

(’23) 10 AIR 1923 Nag 161 (162). (Not a represen¬ 
tative of judgment-debtor.) 

(’26) 13 AIR 1926 Nag 68 (70). (Representative of 
decree-holder.) 

(•24) 11 AIR 1924 Nag 328 (330): 20 Nag LR 179. 
(Representative of decree-holder for the purpose 


of an adjudication between judgment-debtor and 
auction-purchaser.) 

10. + (’37) 24 AIR 1937 Nag 59 (59) : ILR (1937) 
Nag 156. 

f (’38) 25 AIR 1938 Rang 250 (251) : 1938 Rang 
L R 583 (DB). (Decree-holder purchaser.) 

('24)11 AIR 1924 Sind 101 (103,104): l7SindLR73. 

11. ('26) 13 AIR 1926 All 457 (459) (DB). 
f ('29) 16 AIR 1929 Rang 183 (183). 

(’22) 9 AIR 1922 All 495 (496) : 44 All 488 (DB). 
(’32) 19 AIR 1932 Cal 126 (131): 59 Cal 117 (DB). 
t (’93) 16 Mad 121 (125, 126) (DB). 

(’77) 2 Mad 108 (112) (DB). 

[See also (’96) 20 Bom 390 (393).] 

[But see (’21) 8 AIR 1921 Mad 420(421). (Mort¬ 
gage decree purchaser is in the same position as a 
money decree purchaser.) 

(’09) 12 Oudh Cas 45 (51).] 

Also see O. 34, R. 5, Note 19. 

12. t('31) 18 AIR 1931 All 466 (480) : 53 All 
1023 (FB). 

(’37) 24 AIR 1937 All 742 (746): ILR (1937) All 
921 (FB.) (AIR 1931 All 466 : 53 All 1023 (FB) 
followed.) 

13. (’05) 27 All 155 (157). 

14. *(’04) 26 All 447 (461) (FB). 
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In the first of the above cases, it will be seen that B is the representative of the 
judgment-debtor and the question of the return of the purchase money is one relating to 
the satisfactioji of the decree. The question is, therefore, one falling within S. 47 and a 
separate suit is barred. In the case mentioned in illustration 2 above, G having purchased 
the interest of R, is his representative, and the question raised by him is one relating to 
the execution of the decree. Section 47 therefore applies and the suit is barred. So far, the 
case of a stranger purchaser has been dealt with. Where, however, the decree-holder 
himself becomes the purchaser in execution of a decree obtained by him, it has been held 
by the High Courts of Madras 16 and Calcutta, 10 the Chief Court of Oudh 17 and the Courts 
of the Judicial Commissioners of Nagpur 18 and Sind, 10 that he retains his character of a 
party to the suit and does not divest himself of his character as such by reason of his 
having become the purchaser. A question, therefore, arising between the decree-holder- 
purchaser and the judgment-debtor in respect of the purchase, is, according to this view, 
one “between the parties to the suit.” On the other hand, the High Courts of Allahabad, 20 
Bombay, 21 Lahore 22 and Patna 23 hold that there is no distinction between a decree-holder- 
purchaser and a stranger purchaser and that the fact of his being a party to the suit is 
only an accident which will not have the effect of making his position better or worse 
than that of a stranger purchaser. The observations of the Judicial Committee of the 
Privy Council in the undermentioned case 24 seem to support the view of the High Courts 
of Madras, etc., though it is not clear from the report of the decision that this aspect of 
the question was before their Lordships’ mind. But, where the representative character 


15. (’43) 30 AIR 1943 Mad 318 (321). 

(1900) 26 Mad 740 (741) (DB). 

t (’05) 28 Mad 87 (89, 90) (DB). 

(’36) 23 AIR 1936 Mad 571 (572). 
f (’26) 13 AIR 1926 Mad 857 (858) (DB). 
f (T6) 3 AIR 1916 Mad 430 (432) (DB). 
t (’01) 25 Mad 529 (532) (DB). 

(’98) 21 Mad 416 (416, 417) (DB). 

16. f (’26) 13 AIR 1926 Cal 798 (803) : 53 Cal 
781 (FB). 

(1900) 27 Cal 34 (36) (DB). 
t (’27) 14 AIR 1927 Cal 57 (60) (DB). 

[See also (’32) 19 AIR 1932 Cal 414 (416, 417). 
(’08) 7 Cal L Jour 436 (438). 

(’01) 31 Cal 737 (742). 

17. f (’28) 15 AIR 1928 Oudh 199 (202) : 3 Luck 
182 (FB). 

[But see (’18) 5 AIR 1918 Oudh 379 (385) (DB).] 

18. (’40) 27 AIR 1940 Nag 372 (375). 
f (’17) 4 AIR 1917 Nag 24 (25). 

(’18) 5 AIR 1918 Nag 102 (103). 

*(’38) 25 AIR 1938 Nag 212 (215, 216) : I L K 
(1938) Nag 583 (DB). 

(’35) 22 AIR 1935 Nag 30 (31) : 31 Nag L R 217. 

19. (’25) 12 A I R 1925 Sind 171 (173) : 18 Sind 
L R 34 (DB). 

20. *(’09) 31 All 82 (90) : 1 Ind Cas 416 (423, 424) 
(FB). (Overruling 30 All 72; 5 All L Jour 285 and 
3 All L Jour 234.) 

(’09) 2 Ind Cas 454 (455) (All). (Transferee from 
stranger auction-purchaser; 31 All 82 followed.) 

T (’28) 15 AIR 1928 All 368 (370) : 50 All 670 
(DB). 

(’28) 15 AIR 1928 All 363 (364) : 50 All 680 (DB). 
(’25) 12 AIR 1925 All 703 (704). 

(’25) 12 AIR 1925 All 236 (236) : 47 All 304 (DB). 
(Claim by judgment-debtor for recovery of wrong 
or excessive property sold to a stranger purchaser 


more than 3 years after sale—Not tenable; 31 All 
82 followed.) 

(’23) 10 AIR 1923 All 470 (471) : 45 All 96 (DB). 
(*14) 1 AIR 1914 All 467 (468) (DB). 

(’01) 23 All 476 (478). 

(’96) 18 All 36 (37). 

(’95) 17 All 222 (224, 225) (FB). 

21. (’20) 7 AIR 1920 Bom 90 (93) : 44 Bom 352 
(DB). 

+ (’20) 7 AIR 1920 Bom 223 (223) : 44 Bom 977 
(DB). 

(’24) 11 AIR 1924 Bom 429 (431) : 48 Bom 550 
(FB). (Overruling 35 Bom 452.) 

22. (’40) 27 AIR 1940 Lah 230 (233): ILR (1911) 
Lah 91 (DB). (Mortgagee decree-holder in execu¬ 
tion of his decree bringing property to sale and 
purchasing it himself—Suit by him for possession 
against person claiming under judgment-debtor is 
not between parties to suit relating to execution 
and is not barred by S. 47.) 

t (’30) 17 AIR 1930 Lah 363 (303). 

(’29) 119 Ind Cas 226 (226) (Lah). 

(T9) 6 AIR 1919 Lah 16 (18) : 1919 Pun Re No. 

121 . 

(T8) 5 AIR 1918 Lah 201 (205, 206) : 1918 Pun 
Re No. 8 (DB). 

23. (TO) 3 AIR 1910 Pat 210 (217, 218) : 1 Pat L 
Jour 232 (FB). 

(’30) 17 AIR 1930 Pat 311 (312, 313) : 9 Pat 775 
(DB). 

*(’31) 18 AIR 1931 Pat 211 (252, 255) : 10 Pat 
670 (FB). (Same case after Full Bench answer, 
see AIR 1932 Pat 80 (8(3) : 10 Pat 670.) 

[But see (’25) 12 AIR 1925 Pat 478 (479): 4 Pat 
726 (DB). (Decided without reference to Full 
Bench and other cases.)] 

24. (T7) 4 AIR 1917 P C 121 (123): 41 Mad 103: 
45 Ind App 51 (PC). 
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as C ° meS il \ qUeSti0n in a ***** Proceeding, his character 

and heTm bt n the samf ,? * n pr ° Ceedmg can have n0 effect on his position in another 
na ne Wl11 be m fche sa “0 position as a stranger purchaser. 26 

purchaser T Stated ab ° Ve ‘° cases of dis P utes befcweeu «k> auction- 

S” “ “” e “ pra,a ” e ' 1 

(1) whether an appeal will lie from an order in such an enquiry, and 

( 2 ) whether the dispute can be agitated in a separate suit. 

“between h H, n aI ! 3W ! 1 ' t0 . th< \ qUestions Spends upon firstly, whether the question is one 
satisfaction 0 f H ie % aiK ’ s “° n<31y ’ whether it relates to the execution, discharge or 
stranZ T Tf' AU the C ° Urts are agr6ed that - where ‘he purchaser is a 

agitate ti b n 1 ' f ‘° m the summary re “>edy provided by o. 21, Rr. 95 to 102, 

romedv no ”[ ' se P a> ; ate and that if he avails himself of such summary 

tl . nf pp f al w ° u,d 1,e from an 0l 'der passed in such proceedings. 20 The reason is 

bold in pU ‘j chaser ,S not al aU n representative of the judgment.debtor (as has been 

„ “ ‘ , SOme deci3101,s referred to above), the question is not one between the parties, and, 

,, * 7 * S a 1G J n ’ esenfcative fc bc judgment-debtor, still, the question is only one between 

y ,n , ent debt0) ancl his re l ,resentati ves , and consequently is not one ‘'between the 
“l ' 6 NOtG 7 ‘* ‘ Bufc w ^en decree-holder is the purchaser, the question is one 

__ ecn thc 1)arfcies -” Further, according to the High Courts of Madras 27 and Calcutta 29 


t (’20)7AIRl920iMad 321(333): 43Mad 107 (FB). 

twJo i , I f d C “ 8 602 < 604 ) (N«g). (Mortgagee 
ee-holder-—Purchaser is representative of judg- 

nent-debtor in proceedings for execution of rent 
decree against mortgagor.) 

( 38) 25 AIR 1938Pat 216(220)(DB). (Decree-holder 
purchaser is representative of judgment-debtor in 
execution proceeding against same judgment-deb- 
tor bv another decree-holder.) 

C36) 23 AIR 193G Pat 289 (293): 15 Pat 545 (DB). 
(Decree-holder purchaser is representative of judg¬ 
ment-debtor in regard to another decree-holder 
executing against same judgment-debtor.) 

26. ('ll) 28 AIR 1911 Mad 101 (170): ILlt (1941) 
Mad 438 (FB). (Suit for possession by auction- 
purchaser against private purchaser from judg¬ 
ment-debtor is not barred by S. 47—25 Mad 383- 
AIR 1933 Mad 598 : 56 Mud 808; AIR 1934 
Mad 181 : 57 Mad 457 overruled.) 

COS) 31 Mad 177 (178) (DB). 
f (’28) 15 AIR 1928 Mad 806 (809). 

C2G) 13 AIR 192G All 730 (732). 
f C2G) 13AIR192G All 509(509,510) (Overruled on 
another point; see AIR 1935 All 243: 57 AI1G58.) 

( 24) 11 AIR 1924 All 85G (857). 

(’87) 14 Cal G44 (649) (DB). 

f (’ 86 ) 12 Cal 1G9(173) (DB). (9 Cal G02 followed.) 

( 21) 8 AIR 1921 Mad 81 (82) (DB). 
f (’21) 8 AIR 1921 Nag 59 (GO) (DB). 
t (’ll) 1 I Oudh Cas 70 (73) : 10 Ind Cas 714 (715) 
<D1J). 

t (’30) J 7 AIR 1930 Pat 311 (313): 9 Pat 775 (DB). 
[But sec (’21) 8 AIR 1921 Mad 420 (421) (DB). 
(Submitted wrongly decided ; see also AIR 192.s 
Mad 80G.)J 

Also see O. 21 , It. 95, Note 8 . 

27. (’43) 30 AIR 1943 Mad 318 (321). 
t ( 05) 28 Mud 87 (89, 90) (DB). 


(’27) 14 AIR 1927 Mad 288 (290, 291) : 50 Mad 
403 (DB). (Suit by decree-holder purchaser for 
possession of the property purohased is barred by 
this section.) 

t (’39) 26 AIR 1939 Mad 369 (370): I L R (1939) 
Mad 456 (SB). (Reversing AIR 1936 Mad 571 
on another point.) 

(’36) 23 AIR 1936 Mad 571 (572). 

(’33) 20 AIR 1933 Mad 569 (570). 

(’25) 12 AIR 1925 Mad 1198 (1199). 

(’20) 7 AIR 1920 Mad 979 (980) (DB). 

(’16) 3 AIR 1916 Mad 1008 (1010) (DB). 

(’05) 28 Mad 119 (121) (DB). 

(’03) 26 Mad 740(74l):13 Mad L Jour 237(238) (DB). 
+ (’02) 25 Mad 529 (532) (DB). 

(’01) 24 Mad 185 (188) (DB). 

[See also (’28) 15 AIR 1928 Mad 1270 (1270).J 

[But see (’33) 20 AIR 1933 Mad 482 (184) : 57 
Mad 844. 

(’96) 6 Mad L Jour 256 (258). 

(’92) 15 Mad 226 (228) (DB). 

(’84) 7 Mad 592 (594) (DB).) 

28. *(’26) 13 AIR 1926 Cal 798 (803, 307) : 53 
Cal 781 (FB). 

(’30) 17 AIR 1930 Cal 586 (588). 

(’34) 21 AIR 1934 Cal 541 (542) (DB). 

(’33) 20 AIR 1933 Cal 680 (680) : 60 Cal 832 (DB). 

(Between decree-holder purchaser and judgment- 
debtor under O. 21, R. 100. A I It 1926 Cal 795 : 
53 Cal 606 (FB).) 

(’33) 20 AIR 1933 Cal 311 (311, 312) (DB). (Dis¬ 
missal of application for possession made by decree- 
holder purchaser—Appeal lies). 

t('32) 19 AIR 1932 Cal 126(128): 59 Cal 117 (DB). 
t (’13) 20 Ind Cas 874 (875, 876) (DB) (Cal). 

(’04) 31 Cal 737 (742) (DB). 

(1900) 27 Cal 34 (38) (DB). 
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and the Courts of the Judicial Commissioners of Nagpur, 29 Sind 39 and Peshawar 31 
a question relating to delivery of possession is one relating to the execution, 
discharge or satisfaction of the decree. They proceed on the view that, so far as the 
decree-holder is concerned, his decree cannot be said to be satisfied until he has either 
obtained the sale proceeds or possession of the property which represent the money for 
which ho obtained his decree. The High Courts of Allahabad, 32 Bombay, 33 Patna, 31 
Lahore 36 and Rangoon 30 and the Chief Court of Oudh 37 hold, on the other hand, that, 
upon the judgment-debtor’s property being sold and the amount due under the decree 
being realised, the decree is fully executed , discharged and satisfied , and no question 
relating to the execution, discharge or satisfaction of the decree remains to be considered, 
and that, whether or not the auction-purchaser obtains possession of the property sold is 


[ See (’39) 43 Cal W N 1091 (1092). 

(•34) 21 AIR 1934 Cal 277 (278) : 60 Cal 140. 
(Under certain circumstances case held not to fall 
within the section.)] 

[But see the following cases which are no longer 
laio in view of the Full Bench ruling in AIR 
7926 Cal 798 : 53 Cal 781 : — 

(1940) 44 Cal W N 827 (828). (Section 47 can only 
apply where a dispute arises between the parties 
to the suit; it does not apply where the contest is 
between the parties to the suit and also a stranger. 
A suit by the decree-holder auction-purchaser for 
possession of property against the judgment- 
debtor and another person who claims that he 
had purchased that property from the judgment- 
debtor before the attachment proceeding is not 
barred by the section.)] 

(’25) 12 AIR 1925 Cal 1250 (1250). 

(’23) 10 AIR 1923 Cal 345 (348, 351). 

(’19) G AIR 1919 Cal 368 (369). 

(’19) 6 AIR 1919 Cal 85 (85). 

(’15) 2 AIR 1915 Cal 137 (139). 

(’97) 1 Cal W N 658 (658, 659).] 

29. (’27) 14 AIR 1927 Nag 294 (295). 

(’17) 4 AIR 1917 Nag 24 (25). 

t (’38) 25 AIR 1938 Nag 212 (215) : I L R (1938) 
Nag 583 (DB). 

(’33) 20 AIR 1933 Nag 369 (370). (Application by 
decree-holder purchaser under R. 95—Resistance 
offered — Application under R. 97 held barred by 
limitation — Fresh application for possession by 
decree-holder purchaser hold not barred—But suit 
would be barred.) 

r.But see (’32) 19 AIR 1932 Nag 140 (141) : 28 
Nag L It 250.] 

30. t(’25) 12 AIR 1925 Sind 171 (173) : 18 Sind 
L R 34 (DB). 

(’36) 23 AIR 1936 Sind 11 (13) : 30 Sind L R 290 
(DB). 

31. (’36) 23 AIR 1936 Pesh 85 (86) (DB). 

32. *(’09) 31 All 82 (92, 93, 91) : 1 Ind Cas 416 
(424, 428) (FB). 

(’07) 29 All 463 (466). 

*(’37) 24 AIR 1937 All 742 (750): ILR (1937) All 
921 (FB). 

(’18) 5 AIR 1918 All 405 (405) : 40 All 216 (DB). 
(’08) 30 All 231 (234, 235) (DB). (Symbolical pos¬ 
session given—Fresh suit for actual possession lies.) 
(’06) 28 All 722 (723) : 190G All W N 213 (214) 
(DB). (Do.) 

(’02)21 All 519 (520) (DB). (Objection by judg¬ 


ment-debtor that house on land did not pass and 
should not have been delivered to auction-pur¬ 
chaser, not within the section.) 

33. f (’24) 11 AIR 1924 Bom 429 (431) : 48 Bom 
550 (FB). (Overruling 35 Bom 452.) 

(’24) 11 AIR 1924 Bom 527 (528) (DB). 

(’30) 17 A I R 1930 Bom 375 (377) : 54 Bom 479 
(DB). 

(’23) 10 AIR 1923 Bom 62 (62): 46 Bom914 (DB). 
(Suit by judgment-debtor against stranger purcha¬ 
ser for recovery of land wrongly sold.) 

(’98) 22 Bom 939 (944) (DB). 

34. | (’16) 3 AIR 1916 Pat 216 (216): 1 l’at L Jour 
232 (FB). 

(’30) 17 AIR 1930 Pat 311 (312,313): 9 Pat 775 
(DB). 

(’38) 177 Ind Cas 692 (693) (DB) (Pat). 

*(’31) 18 AIR 1931 Pat 241 (243 to 247,252,255, 
261 to 263) : 10 Pat 670 (FB). (Same ca3e after 
F B answer. See AIR 1932 Pat 80 (86).) 

(’30) 17 AIR 1930 Pat 308 (310) : 9 Pat 332 (DB). 
(’29) 16 AIR 1929 Pat 559 (560) (DB). 
t (’19) 6 A I R 1919 Pat297 (304) : 4 Pat L Jour 
716. 

(’18) 5 AIR 1918 Pat 546 (547). 

(’18) 5 AIR 1918 Pat 395 (396) : 3 Pat L Jour 571 
(DB). 

[But see (’25) 12 AIR 1925 l’at 478 (479): 4 Pat 
726 (DB). (Decided without reference to the F B 
in AIR 1916 Pat 216 : 1 Pat L Jour 232.)] 

35. (’40) 27 AIR 1940 Lali 230 (233): ILR (1941) 
Lah 91 (DB). 

f (’18) 5 AIR 1918 Lah 201 (206) : 1918 Pun 
Re No. 8. 

(’39) 26 A I R 1939 Lah 211 (212) : I L B (1939) 
Lah 295 (DB). (AIR 1937 Lah 145 disapproved.) 
(’29) 16 AIR 1929 Lah 121 (122). 

(’20) 7 AIR 1920 Lah 159 (160) : 1 Lah 134 (DB). 
(’19) 6 A I It 1919 Lah 16 (18) : 1919 Pun Re 
No. 121. 

[But see (’37) 24 AIR 1937 Lah 1 45 (146). 

(’35) 22 AIR 1935 Lah 144 (115). 

(’88) 1888 Pun Re No. 58 p. 142 (143).] 

36. f (’30) 17 AIR 1930 Rang61 (62) : 8 Rang 162 
(DB). 

(’30) 17 AIR 1930 Rang 281 (282). 

(’36) 23 AIR 1936 Rang 298 (299). 

37. f (’28) 15 A l It 1928 Oudh 199 (203) : 3 Luck 
182 (FB). 

(’16) 3 A I It 1916 Oudh 111 (112) : 18 Oudh Ca< 
345. 
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wholly immaterial for the purposes of the decree The moult 

debtoi would be appealable as a decree under s. 96 read with s 9 nl (o) a- * 

the latter view, the purchaser has an additional remed^by way of suit and no ^pell 

T m I,e , fl0m an order P assed iD execution proceedings with respect to a dispute between 
the purchaser and the judgment-debtor either on the view that it ,s not a queZn 

a noT one beTw^tb ° r t , Satisfactio ° o{ a de “ee <* on the view that the matter 

s 2 iofc one between the parties or their representatives. Where the decree-holder purchaser 

ob a,„s possession under the sale and is thereafter dispossessed again by he jud^nent 

fnasmuch a? h T™/' the ^“—holder is not barred under this sS 
nasmuch as the matter in dispute in such a case arises after the satisfaction of the 

A dbLt^h I 0 ™ D °J 'n late t0 the execution - discharge or satisfaction of the decree. 58 

““ * ““ '"'••• " «' ■»< 


i -nr n°* J I ' ransferee from auction-purchaser. — The High Courts of Calcutta 1 
and Madras- have held that a transferee from a decree-holder purchaser is a representative 
ot the decree-holder. A contrary view has been held by the Chief Court of Lower Burma. 3 

he High Court of Madras has also held in the undermentioned case 4 that the purchaser 
from a decree-holder purchaser, under a money decree is the representative of the 
judgment.debtor for the purpose of an enquiry into a question relating to the execution 
of a distinct decree affecting the same property. 


21. Transferee from a party-The term ‘representative’ includes, as has 

been seen already in Note 17, the transferee of the interest of a party who, so far as 
such interest is concerned, is bound by the decree . A transferee from a party may be 
bound by the decree against such party, on any of the following grounds and will 
consequently be his representative within the meaning of section 47 _ 


(l) Wbeie the suit is one in which any right to immovable property is directly 
and specifically in question and the transferee gets a transfer of such 
_Property yendentc lite. 1 See s. 52 of the Transfer of Property Act, 1882. 


38. (’36) 23 AIR 1936 Rang 298 (299). 

39. (’36) 23 AIR 1936 Mad 733 (740) (DB). 

Note 20 

1. (’30) 17 AIR 1930 Cal 586 (588). 

2. \ (’26) 13 AIR 1926 Mad 857 (858) (DB). 

(’04) 28 Mad 87 (89): 14 Mad L Jour 474 (477)(DB). 
(But see (’16) 3 AIR 1916 Mad 430 (430) (DB).] 

3. t (’22) 9 A I R 1922 Low Bur 18 (22) : 11 Low 
Bur liul 17. 

4. (’20) 7 AIR 1910 Mad 324(333): 43 Mad 107(FB). 
[But see (’09) 4 Ind Cas 1067 (1068) (DB) (Mad). 

(Vendee from auction-purchaser in a rent suit — 
Not a representative — Not entitled to object in 
execution of another decree.)] 

Note 21 

1. f (’38) 25 AIR 1938 Bom 367 (369): ILR (1938) 
Bom 649 (DB). 

t (’37) 24 AIR 1937 PC 260 (261): 31 Sind LR 652 


(PC). (Affirming AIR 1933 All 201 : 55 All 235.) 
f (’37) 24 AIR 1937 Mad 580 (581). 

(’36) 23 AIR 1936 All 479 (480) (DB). (Subsequent 
mortgagee during pendency of suit on first mort¬ 
gage is representative of mortgagor.) 

+ (’34) 21 AIR 1934 Cal 145 (146) (DB). (Lessee 
from judgment-debtor pending suit.) 

(’06) 10 Cal WN 240 (241). (Purchaser from tenant 
duriDg a rent suit.) 

(’26) 13 AIR 1926 Mad 968 (969). 

(’04) 26 All 101 (104)(DB). (Transfer when execu¬ 
tion proceeding was pending.) 

(’33) 20 AIR 1933 All 201 (202) : 55 All 235 (DB). 
(1900) 22 All 380 (381) (DB). 
t (1900) 22 All 243 (246, 247) (DB). (A mortgagee 
who takes a mortgage during the pendency of a 
suit by a prior mortgagee is a representative of the 
mortgagor defendant.) 
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It was, however, held by Mr. Justice Oldfield in the undermentioned case, 2 
that where it is found in the suit that the transferor had no title at all 
which he could transfer , the transferee pendente lite is not his repre¬ 
sentative. Mr. Justice Ramesam dissented from this view. It is submitted 
that the view of Mr. Justice Oldfield cannot be supported on principle. It 
has been held by the High Court of Bombay that a transferee pendente lite 
cannot be a representative of the transferor within the meaning of S. 47 
for the purpose of attacking the decree-holder's right to sue? 

(2) Where properties have been attached in execution of a money-decree and 

the transfer is of an interest in such properties pending attachment? See 
section G4. 

(3) Where the transfer is made by the judgment-debtor under O. 21 R. 83. 6 

(4) Where the transfer is made by the judgment-debtor of an occupancy holding 

which is not transferable by custom .° 

(5) Where the transfer is made by the judgment-debtor of a holding, in respect 

of which a rent decree has been obtained by the landlord under S. 148A of 
the Bengal Tenancy Act (VIII of 1885). 7 

(G) A person who becomes owner, by process of law, of property mortgaged to 
him by a deed of conditional sale is a representative of his mortgagor. 8 

A transferee, in the following cases, will not be bound by the decree against the 
transferor, in respect of the interest transferred and is, therefore, not his representative — 
(l) Where the suit does not relate to any property and the transfer is made 
by the judgment-debtor of properties, which have not been attached in 
execution of the decree in such suit or the attachment of which has been 
set aside. 9 


(’94) 1894 All W N 145 (145) (DB). 

(’98) 22 Bom 939 (944) (DB). (Lis continues up to 
date of eale.) 

(’09) 3 Ind Cas 791 (792) (DB) (Cal). (Do.) 

(’28) 15 AIR 1928 Cal 94 (96) : 54 Cal 1064 (DB). 
(’26) 13 AIR 1926 Cal 356 (357) (DB). 

(’14) 1 AIR 1914 Cal 828 (829) : 41 Cal 418 (DB). 
(’12) 13 Ind Cas 542 (544) (DB) (Cal). 

(’07) 11 Cal W N 312 (314) (DB). 

(’02) 29 Cal 813 (822) (DB). 

(•89) 16 Cal 355 (364) (DB). 

(’86) 12 Cal 458 (463) (DB). 

(’27) 14 AIR 1927 Lah 905 (906). 

(’08) 4 Mad L Tim 85 (85) (DB). 

(’07) 30 Mad 507(509):17 Mad L Jouc 291(293) (DB). - 
(’18) 5 AIR 1918 Nag 102 (103). 

(’20) 7 AIR 1920 Pat 710 (711) (DB). 

[See also (’99) 21 All 20 (22) (DB). (Purchaser of 
property under attachment.)'. 

[But see (’32) 19 AIR 1932 Cal 423 (424) (DB). 
(Partition suit—Transferee impleaded—Consent 
decree between sharers, but not against transferee 
— Transferee, though representative, cannot be 
proceeded ngainst in execution unless impleaded 
under O. 22, It. 10 in execution.)] 

Also see Note 17. 

2. (’21) 8 AIR 1921 Mad 559 (560) (DB). 

3. (’28) 15 AIR 1928 Bom G5 (66): 52 Bom 208 (DB). 

4. (’39) 43 Cal W N 1091 (1092,1093). (Purchaser 
during attachment before judgment.) 


(’99) 21 All 20 (22) (DB). 
f (’97) 19 All 332 (333) (DB). 
f (’01) 28 Cal 492 (498) (DB). (Lease pending at¬ 
tachment—Ijardar of property is a representative.) 
f (’26) 13 AIR 192G Lah 134 (135) : 6 Lah 544 
(DB). 

(’32) 19 AIR 1932 Mad 86 (89): 55 Mad 495 (DB). 

(Reversing AIR 1927 Mad 450.) 

(’10) 31 Mad 430 (451) : 7 Ind Cas 418 (419) (DB). 
(’07) 17 Mad L Jour 321 (321) (DB). 

\ (’97) 20 Mad 378 (383) (DB). 

Also see S. 04 Note 2. 

5. (’01) 23 All 110 (118) (DB). 

6. f (’18) 5 AIR 1918 Pat 483 (484) : 3 Pat L Jour 
579 (DB). 

(’29) 16 AIR 1929 Pat 227 (228). 

(’21) 64 Ind Cas 124 (125) (DB) (Cal). 

(’15) 2 AIR 1915 Cal 268 (271) (DB). 
f (’15) 2 AIR 1915 Cal 242 (248): 42 Cal 172 (FB). 
(’09) 3 Ind Cas 39 (40) (DB) (Cal). 

(’37) 24 AIR 1937 Pat 562 (563). 

(But see (’09) 3 Ind Cas 4GL (462) (DB) (Cal).] 

7. (’17) 4 AIR 1917 Pat 597 (597, 598) : 2 Pat L 
Jour 178 (DB). 

t (’05) 32 Cal 1031 (1034) (DB). 

(’28) 15 AIR 1928 Cal 94 (95, 96) : 54 Cal 106 4 
(DB). 

(’07) 11 Cal W N 312 (314) (DB). 

8. (’94) 16 All 284 (285) (DB). 

9. (’41)28 AIR 1941 Pat 394 (394) (DB). (Transfer 
by judgment-debtor before attachment.) 
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( 2 ) Where the transfer is made by a party before the institution of the suit 
against him. 10 


(3) X mortgages an absolute occupancy land governed by the C. P. Tenancy 
ct, 1020, first to ii and then a portion to S. In execution of a decree 
obtained by s on his mortgage, the portion is sold and the landlord G 
deposits the value of the portion sold in Court under s. 6 of the Tenancy 
Act and obtains possession, g is not the representative of S in respect of 
a decree obtained by M against S and others in respect of his mortgage, 
inasmuch as, on the deposit under the Tenancy Act, the mortgage attaches 
to the deposited amount and not to the property transferred. 11 • 


. h u fr ° m Party to Suit in which injunction has been 
, affect,n e su ch property. _ A purchaser of property from a party to a suit 
hich an injunction has been granted affecting such property is not the representative 

r n lf a y ( r, SmU ? *? the injimction does not 1,1111 with the land and the purchaser 
cannot claim the benefit of the order of injunction. 1 


~ ■ . 23 ' ° ff,ciaI Assignee or Official Receiver—The Official Assignee or Official 

ei ' ei ’„ r aimin 0 property on behalf of the creditors of an insolvent judgment-debtor 

n ° a representative” of the judgment-debtor within the meaning of the section 1 See 
also Note 58 on section n. 


A receiver in insolvency may represent both the creditors and the insolvent 
according to the circumstances of the case." 


(’39) 20 AIR 1939 Bom 196 (49S). 

1020 Lah 131 <135): 6 Lah 541 
(DB). (Obiter). 

(’90) 1890 I‘un Rc No. 151 p. 195 (496). 

+ (’39) 26 AIR 1939 All 264 (267, 268) : I L It 
(1939) All 334 (DB). (Transfer by judgment-debtor 
before attachment.) 

(’09) 32 All 129 (131) : 1 Ind Cas 406 (407) (DB). 
(Attachment subsequently set u3ide.) 

(’18) 5 AIR 1918 Mad 142 (142) (DI1). (Do.) 

(1900) 1900 All W N 107 (108). 

*(’94) 16 All 286 (291). 

C88) 10 All I M) (DB). (Implied.) 

(’83) 5 All 94 (97) (DB). 

(’67) 2 Agra 380 (381) (DB). 

(’21) 8 AIR 1921 Bom 45 (46) : 45 Bom 812 (DB). 

(’13) 21 Ind Cas 938 (940) (DB) (Cal), 
t (11) 9 Ind Cas 307 (308) (DB) (Cal). 

(’02) 6 Cal W N 127 (128) (DB). 

(T2) 1912 Pun Re No. 64 : 14 Ind Cas 40 (42. 13) 
(DB). 

(’17) 4 AIR 1917 Mad 705 (705) (DB). 

(’20) 7 AIR 1920 Nag 205 (205). 

(’21) 8 AIR 1921 Put 189 (190). 
fSc<? also (’30) 17 AIR 1930 Mad 688 (692): 53 
Mad 750. (It must be shown that the decree is 
binding upon him.) 

(T9) 6 AIR 1919 Pat 454 (464).] 

10. ( 97) 1 Cal W N 114 (117) (DB). 

(’81) 7 Cal 403 (405) (DB). 

(’75) 2 Sutb W R Misc 13 (14, 15) (SB). 

(T7) 4 AIR 1917 Lah 388 (389). 

1 1. (*30) 17 AIR 1930 Nag 199 (200): 26 Nag L R 
187. 

Note 22 

1. (’08) 32Bom 181 (184): 10 Bom Lll 18(20)(DB). 


See Note 18 on Section 50 also. 

Note 23 

1. (’41) 28 AIR 1941 Mad 262 (264) (DB). (Official 
Receiver objecting to attachment of judgment- 
debtor’s property.) 

(’32) 19 AIR 1932 Cal 203(204) : 35 Cal W N 971 
(973) (DB). (Interim receiver applying to the Court 
under 0.21 R.90 to set aside thesale—Such receiver 
is not a representative of the judgment-debtor.) 

(’25) 12 AIR 1925 Mad 688 (688). 

(’08) 30 All 486 (487) (DB). 

*(*85) 7 All 752 (755) (DB). 

(’97) 21 Bom 205 (219). 

(’36) 23 AIR 1936 Cal 573 (574) : ILR (1937) 1 

Cal 264. 


t (’02) 29 Cal 128(432)(FB). (Overruling 28Cal 419.) 
(’35) 22 AIR 1935 Mad 151 (152) : 58 Mad 403 
(DB). (Application for release from attachment on 
the ground that property has vested in him.) 

{See also (’36) 23 AIR 1936 Sind 2 (3) : 30 
Sind L R 288.] 

2. (’41) 28 AIR 1941 Mad 606 (607) (DB). (Where 
in execution of a decree against certain insolvent 
debtors, properties belonging to them are sold 
without impleading the Official Receiver or serving 
a notice on him under O. 21, R. 22, C. P. Code, an 
application by the Official Receiver to have the sale 
set aside on the ground of non-observance of O. 21, 
It. 22, C. P. Code, falls under S. 47.) 

(’35) 22 AIR 1935 Cal 503 (504) : 62 Cal 457 
(DB). 

r See (’42) 29 AIR 1942 Mad 415 (415) : I L R 
(1942) Mad 614 (DB). (Question between decree- 
holder and receiver in insolvency—Receiver in 
insolvency held representative of judgment- 
debtor.)] 
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23a. Liquidator of company. — The liquidator of a co-operative society 
claiming priority over a mortgagee of the judgment-debtor who has obtained a decree 
on the mortgage and is seeking to execute the decree is not a representative of the 
judgment-debtor and an order of the executing Court allowing the claim of such liquidator 
is not one under this section. 1 

24. Transferee of decree. — Under o. 21, R. 1C the transferee of a decree, 
by assignment in writing, or by operation of law, may apply to execute the decree and 
the decree may be executed in the same manner as if the application were made by the 
decree-holder. The transferee in such a case is a representative of the decree-holder 
within the meaning of S. 47. 1 So is a transferee from such a transferee. 2 A mere transfer 
of a portion of the property comprised in a decree for possession is, however, not 
equivalent to the transfer of the decree and the transferee is therefore not the represen¬ 
tative of the decree-holder. 3 The expression “transferee of a decree” includes a transferee 
of a portion of the decree also.' 1 A colhisive transfer of the decree is no transfer at all 
and the transferee in such a case cannot be regarded as the representative of the decree- 
holder. 6 Similarly, the transfer of a right of the plaintitY during the pendency of the suit 
in which he subsequently obtains a decree, is not the transfer of the decree, and the 
transferee is not the representative of the decree-holder within the meaning of section 47 .° 

25. Attaching creditor. — Under o. 21 , R. 53, cl. (3), the holder of a decree, 
sought to be executed by the attachment of another decree, shall be deemed to bo the 
representative of the holder of the attached decree and to be entitled to execute such 
attached decree in any manner lawful for the holder thereof. Such an attaching creditor 
will therefore be a representative of the decree-holder within the meaning of 3. 47. (See 
O. 21, r. 53, Note 10.) 

25a. Judgment-debtor under attached decree. — Whore in execution of a 
decree obtained by a against B, a decree obtained by B against C is attached, c cannot be 


[See also ('43) 30 AIR 1943 Mad 199 (202) (DB). 
(Although in a sense a receiver may be regarded 
as a representative of all the parties interested in 
the litigation in which he i3 appointed the 
individual rights of the creditors as a class do not 
vest in him.)] 

Note 23a 

1. ('34) 21 AIR 1934 Nag 201 (203) : 30 Nag L R 
240. 

Note 24 

1. \ (’99) 26 Cal 250 (252) (DB). 

(T9) 6 AIR 1919 All 337 (337) : 41 All 432 (DB). 

(’06) 28 All 613 (614) (DB). 

(’04) 1 All L Jour 61 (63) (DB). 

*(’94) 16 All 483 (492) (DB). 

(’91) 1891 All W N 87 (88) (DB). 

(’88) 10 All 354 (358) (DB). (Assignee from the 
plaintiff in a pre-emption suit for refund of money 
deposited on dismissal of suit.) 

(’87) 9 All 46 (48) (DB). (Point conceded.) 

C35) 22 AIR 1935 Bom 298 (302) : 59 Bom 417 

(DB). (Decree obtained by Hindu widow_Widow 

remarrying and forfeiting estate—The heir entitled 
to the decree on such forfeiture is a transferee by 
operation of law of the decree.) 
t ('87) H Bom 506 (512) (DB). ("By operation of 
law includes ‘by operation of equity.’) 


(’85) 9 Bom 141 (145) (DB). 

(’21) 8 AIR 1921 Cal 74 (75) (DB). (Sale in court 
auction of property with arrears of rent — Decree 
for rent obtained by judgment-debtor pending suit 
must also be deemed to be transferred by operation 
of law.) 

(TO) 7 Ind Cas 55 (58) (DB) (Cal). 

(•06) 33 Cal 857 (800) (DI1). 

(’03) 7 Cal W N 54 (56) (DB). 

(1900) 27 Cal 670 (672) (DB). 

(’86) 12 Cal 610 (612) (DB). 

(’67) 8 Suth W R 197 (197) (DB). 

(’38) 25 AIR 1938 Mad 78 (79). (Assignee applying 
under O. 21 It. 1G — Transfer recognised after 
hearing objections of judgment-debtor und execu¬ 
tion ordered to proceed — Separate suit questioning 
transfer as sham is barred—Remedy is appeal.) 
(’26) 13 AIR 1926 Mad 691 (691) (DB). 

C09) 33 Mad G2 (64) : 3 Ind Cus 938 (939) (DB) 
f (’02) 13 C P L R 69 (72). 

(190U) 3 Oudh Cas 32 (35). (Obiter.) 

(’25) 12 AIR 1925 Pat 449 (450) : 4 Pat 120 (DB). 

2. (1900) 27 Cal 070 (672) (DB). 

3. (’21) 11 AIR 1924 Bom 426 (427) (DB). 

4. See the cases cited in foot-note (1). 

5. (T8) 5 AIR 1918 Cal 510 (510) (DB). 

6. (’27) 24 AIR 1927 Sind 78 (83) : 22 Sind L It 1. 
Also see O. 21 R. 16 N 3. 



508 [ S 47 N 26 1 QUESTIONS RELATING TO EXECUTION 


considered a representative of B. An objection therefore by c to A’s application for sale 
of the attached decree is not within this section, 1 


26. Surety for the performance of a decree. — A person who has not 
rendered himself personally liable for the performance of a decree is neither a party nor 
the representative of a party within the meaning of s. 47. 1 See Note 9 and section 145 . 


27. Question as to who is the representative must be determined by 
the Court—Clause (3). — It has been seen in Note 1 G that the question as to who is a 
party to the suit or whether a person is such a party is to be determined by the Court in 
execution. Order 22, R. 5 enacts that where a question arises as to whether any person is 
or is not the legal representative of a deceased plaintiff or a deceased defendant, such 
question shall be determined by the Court. Clause (3) of this section provides that where a 
question arises as to whether a person is, or is not, the representative of a party, such 
question shall for the purposes of this section, be determined by the Court. Under the 
old Code it was competent to the Court either to stay execution of the decree and refer 
the parties to have the question determined by a separate suit or to itself determine the 
question. 1 The present section makes it obligatory upon the executing Court to determine 
the question for itself.- The words "for the purposes of this section" in sub-s. (3) clearly 
show that sub-s. (3) is not independent of, but is ancillary to sub-s. (l) and therefore 
comes into operation only when there is a question arising between the parties to the suit 
or their representatives relating to the execution, discharge or satisfaction of the decree. 
It does not, therefore, apply to a case in which the question is between rival representatives 
ofone party, the other party not having any interest in the question. 3 


Note 25a 

1. (’04) 26 All 13G (138) (DB). 

Note 26 

1. (’19) G AIR 1919 1' C 55 (58) : 42 All 158 : 16 
lud App 228 : 22 Oudh Cas 212 (PC). 

Note 27 

1. (’87) 18S7 Pun Re No. 97 p. 220 (223). 

('02) 5 Oudh Cas 133 (135). (Section indicates only 
a suit and not an appeul therefrom.) 

(’08) 1908 All W N 92 (92). 

(’99) 21 All 316 (319, 320). 

(’97) 19 All 142 (143). 

(’91) 13 All 290 (294). (Person decided as not legal 
representative can appeal as to costs disallowed.) 
(’99 23 Bom 536 (538). 

('09 2 Ind Cas «93 (697) (Cal). 

(’99 26 Cal 250 (252). 

C89) 16 Cal 1 (6). 

(’06) 16 Mad L Jour 27 (28). 

(’05) 28 Mad 357 (358). 

(’98) 8 Mad L Jour 37 (38). 

(’98) 21 Mad 388 (390). 

2. (’26) 13 AIR 1926 All 681 
(DB). 

(’34) 21 AIR 1934 Oudh 337 (341) (DB). (Appellate 
stage in proceedings under S. 47—Question whe¬ 
ther particular person is legal representative must 
be decided by Appellate Court.) 

(’36) 23 AIR 1936 All 479 (480) (DB). 

(’35) 22 AIR 1935 All 183 (184) (DB). 

(’35) 22 AIR 1935 Bom 298 (302) : 59 Bom 417 
(DB). 

(’38) 25 AIR 1938 Cal S18 (820) (DB). (If, however, 
the question does not arise in execution proceedings 


(682) : 48 All 429 


and is neither raised nor determined, a suit by 
such person as representative is not barred by 
section 47.) 

(’36) 164 Ind Cas 375 (375) (Cal). 

(’28) 15 AIR 1928 Cal 835 (836) (DB). 

(•12) 16 Ind Cas 975 (977) (DB) (Cal). 

(’13) 1913 Pun Re No 14 : 15 Ind Cas 25 (26) 
(DB). 

(’29) 117 Ind Cas 122 (123) (Mad). 

(’26) 13 AIR 1926 Mad 536 (537). 

(’26) 13 AIR 1926 Mad 411 (412) (DB). 

(’20) 7 AIR 1920 Mad 191 (191) (DB). 

(’15) 2 AIR 1915 Mad 799 (799) (DB). 

(’39) 26 AIR 1939 Nag 147 (148): ILR (1939) Nag 
165 (DB). 

(’29) 16 AIR 1929 Pat 232 (232) (DB) 

(’23) 10 AIR 1923 Pat 149 (150) (DB). 

(’17) 4 AIR 1917 Pat 623 (623) : 2 Pat L Jour 192 
(DB) 

(’35) 22 AIR 1935 Rang 174 (176) (DB). 

(’26) 13 AIR 1926 Sind 113 (113, 114) : 21 Sind 
L R 20 (DB). 

(’18) 5 AIR 1918 Sind 63 (63) : 11 Sind L R 74 
(DB). 

NOTE.—As to when an appeal does not lie seeS. 30 
Note 5. 

3. (’42) 29 AIR 1942 Bom 309 (309) : ILR (1942) 
Bom 822. (It applies where there is a dispute be¬ 
tween one party and a representative of another 
party about the latter’s right to represent the 
deceased party’s estate, and a decision on the 
question by the executing Court will operate as 
res judicata in a subsequent suit.between the 
same parties. O. 22, R. 5, C. P. Code, does not 
govern such a case.) 
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A transferee of the decree being a representative of the decree-holder, 4 the 
question whether there has been a transfer of the decree, 6 or whether such transfer is 
benami for another, 6 or is a valid transfer, 7 can be decided by the executing Court for 
the purpose of deciding as to whether the alleged transferee is the representative of the 
decree-holder or as to who is the real representative. 

28. Question must relate to execution, discharge or satisfaction of 
the decree. — The expression ‘relating to the execution’ has not been defined by the 
Legislature probably with the intention of leaving it flexible; it is comprehensive enough 
to include any question, the order in respect of which furthers, hinders or affects the 
manner of the carrying out of the execution of the decree. 1 It would apply as well to a 
dispute arising in relation to the execution of a decree after it had been executed, as it 
would to a dispute relating to the execution of a decree before it had been executed. 2 
As to the classes of questions relating to execution, discharge or satisfaction of the 
decree, see Notes 29 to 7ia. Where there are several judgment-debtors under a decree 
and execution is taken out against some of them as regards their shares in the property, 
there being no question as to the execution, discharge or satisfaction of the decree as 
between the decree-holder and the other judgment-debtors, any objection raised by the 
latter to the execution will not be covered by this section. 3 An order under S. 3G (6) (a) (l) 
of the Bengal Money-Lenders Act of 1940 re-opening or refusing to re-open a decree 
does not come under section 47. 4 


29. Question as to validity of the decree. — The executing Court must 
execute the decree as it stands. It cannot question the correctness or the validity of the 
decree (see Note 8 on S. 38 for a full discussion). The question as to the validity of the 
decree is not one in execution, or about discharge or satisfaction of the decree and can 
be gone into only by way of a separate suit and not in execution. 1 


(’42) 29 AIR 1942 Oudh 281 (282). (Attaching 
creditor of a decree challenging the right of pur¬ 
chaser of that decree to execute it—The dispute is 
between rival representatives of the decree-holder 
of the attached decree.) 

t (’33) 20 AIR 1933 Bom 39G (397, 398): 57 Bom 
641 (DB). (No appeal lies against decision of such 
question.) 

(’34) 21 AIR 1934 All 730 (730) (DB). (Do.) 
f (’36) 23 AIR 1936 Lah 116 (119) (DB). 

(’35) 22 AIR 1935 Lah 384 (384). 

Also See Note 5. 

4. See Note 23. 

5. (’39) 70 Cal L Jour 124 (125) (DB). (Order dis¬ 
missing application for execution by assignee_ 

Appeal lies.) 

(’94) 16 All 183 (492) (DB). 

(’25) 12 AIR 1925 All 578 (579) : 47 All 365 (DB). 
(1900) 27 Cal 670 (672) (DB). 

(’02) 25 Mad 545 (545) (DB). 

6. (’27) 14 AIItl927Mad 903(906): 51 Mad 219 (DB). 
(’16) 3 AIR 1916 Cal 471 (472) (DB). 

(’31) 18 AIR 1931 Lah 545 (546). 

[But see (’07) 6 Cal L Jour 749 (750) (DB).] 

7. (’37) 24 AIR 1937 All 63 (64). (Question whe¬ 
ther transfer of attached decree is a valid one can 
be gone into by the executing Court.) 

T (’38) 25 AIR 1938 Nag 267 (2G8) : I L R (1939) 
Nag 54. 

[But see (’35) 22 AIR 1935 Lah 609 (610) (DB). 
(Reversing AIR 1934 Lah 328.)] 


Note 28 

1. (’42) 29 AIR 1942 Cal 428 (423). (Bengal Non- 
agricultural Tenancy (Temporary Provisions) Act 
(IX of 1940), S. 4—Order holding judgment-debtor 
entitled to bcuofits of Act relates to execution of 
decree and falls within S. 47.) 

(’42) 29 AIR 1942 Cal 342 (342). (Application for 
holding that decretal amount is paid oil in view of 
Bengal Money-lenders Act is one under S. 47.) 

(’ ll) 28 AIR 1941 Cul 530 (532) : I L R (1941) 2 
Cal 402 (DB). (Obiter.) 
f (’88) 15 Cal 187 (193) (DB). 
t (’ll) 12 Ind Cas 745 (749) (DB) (Cal). 

(’35) 22 AIR 1935 All 126 (127). 

(’76) 5 Cal L Rep 45 (48) (DB). 

(’28) 15 AIR 1928 Mad 276 (277) (DB). 

[See also (’39) 26 AIR 1939 Cal 651 (654) (DB). 
(Judgment-debtor can prefer objections under 
S. 47 at any stago of execution proceedings_Objec¬ 

tion should be determined on its merits unless 
particular objection has been adjudicated upon 
earlier.) 1 


2. See Note 2. 

3. (’35) 22 AIR 1935 Pesh 5 (7). 

4. (’41) 23 AIR 1941 Cal 530 (532) 
Cal 402 (DB). 


ILR (1941) 2 


1. (’43) 30 AIR 1943 Nag 165 (165) : ILR (1943) 
Nag 293 (DB). (Decree based on award-Validity 
cannot bo questioned on ground of want of regis¬ 
tration of award.) ° 
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(’42) 29 AIR 1942 Sind 60 (61) : ILR (1941) Kar 
563 (DB). (Decree for mesne profits cannot be 
challenged in execution on ground that plaintiff 
decree-holder in partition suit in which it was 
passed was in joint possession.) 

('41) 28AIR1941 Rang 163 (165): 1941 RangLR90. 
(’40) 27 AIR 194# Sind 150 (150) : I L R (1941) 
Kar 79 (DB). (Validity of award cannot be ques¬ 
tioned on the ground of want of territorial juris¬ 
diction.) 

(’39) 26 AIR 1939 Mad 867 (874) : I L R (1940) 
Mad 123 (DB). (Suit against father on mortgage 
of ancestral land—Sons not impleaded — Sons 
desiring to challenge decree or mortgage on basis 
of which decree is passed cannot do so in execu¬ 
tion proceedings.) 

(’30) 17 AIR 1930 All 826 (830) (DB). 

(’30) 17 AIR 1930 All 628 (630) : 52 All 217 (DB). 
(’29) 16 AIR 1929 All 252 (253) (DB). 

+ (’26) 13 AIR 1926 All 475(476): 48 All 574 (DB). 
(’25) 12 AIR 1925 All 652 (652, 653) : 47 All 900 

(DB). (Saleability decided upon by trial Court_ 

Executing Court cannot question.) 

(’09) 31 All 45 (47) : 1 Ind Cas 704 (704) (DB). 
(Decree for sale of mortgaged property — Persons 
made parties to execution proceedings as legal 
representatives of deceased judgment-debtorcannot 
contend that the mortgage was not valid.) 

(’05) 2 All L Jour 460 (463) (DB). 

+ (’99) 21 All 277 (279) (DB). 

’31) 18 AIR 1931 Bom 554 (555): 55 Bom 649(DB). 
’27) 14 AIR 1927 Bom 156 (157) (DB). 

’22) 9 AIR 1922 Bora 31 (32) : 46 Bom 635 (FB). 
’21) 8 AIR 1921 Bom 301 (302) (DB). (Decree 
passed on an award.) 

+ (’21) 8 AIR 1921 Bom 229 (229) : 45 Bom 946 
(DB). 

+ (’98) 22 Bom 475 (479) (DB). 

(’96) 1896 Bom P J 520 (520) (DB). 

(’89) 1889 Bom P J 371 (DB). 

+ (’35) 39 Cal W N 1284 (1288). (Mortgage suit — 
Final decree passed after death of defendant with¬ 
out substitution of heirs—Suit by heirs to set aside 
final decree and sale in execution not barred.) 

(’31) 18 AIR 1931 Cal 546 (548) (DB). 

(’26) 13 AIR 1926 Cal 109 (110) (DB). 

(’25) 12 AIR 1925 Cal 276 (277) (DB). 

(’25) 12 AIR 1925 Cal 203 (203) (DB). 

( 22) 9 AIR 1922 Cal 571 (572) (DB). 

+ (’20) 7 AIR 1920 Cal 883 (884) (DB). 

( 20) 7 AIR 1920 Cal 103 (104) (DB). (Objection to 
the sale of certain properties ordered by a mort¬ 
gage decree.) 

+ (’15) 2 AIR 1915 Cal 122 (123) (DB). 

(’12) 15 Ind Cas 436 (437, 438) (DB) (Cal). 

(’12) 14 Ind Cas 7 (7, 8) (DB) (Cal). 

('ll) 10 Ind Cas 530 (537) (DB) (Cal). 

+ (’ll) 10 Ind Cas 532 (534) (DB) (Cal). 

(• 10 ) 8 Ind Cas 26 (28) (D13) (Cal). 

(•07) 5 Cal L Jour 328 (331) (DB). 

(’06) 4 Cal L Jour 475 (475) (DB). (Proceedings 
under the Section pre-suppose and proceed upon 
the footing of the existence and validity of a 
decree.) 

(’04) 32 Cal 265 (267) (DB). 

(•81) 6 Cal 777 (782) (DB). 

(’75) 23 Suth W It 127 (128) (DB). 


(’31) 18 AIR 1931 Lah 602 (603) (DB). 

(’31) 18 AIR 1931 Lah 545 (545). (Decree directing 
sale of certain land — Objection that land belongs 
to agriculturist cannot be raised in executing 
Court.) 

(’26) 13 AIR 1926 Lah 547 (547). 

(’21) 8 AIR 1921 Lah 384 (385). 

+ ('20) 7 AIR 1920 Lah 79 (80). - 
(’13) 1913 Pun Re No. 68 : 18 Ind Caa 48 (49) 
(DB). 

(’37) 24 AIR 1937 Mad 268 (270) (DB). (Question 
as to binding nature of compromise decree.) 

(’35) 22 AIR 1935 Mad 598 (599). (Mortgagedeoree 
giving personal relief simultaneously—Its correct¬ 
ness cannot be questioned in execution.) 

(’33) 20 AIR 1933 Mad 197 (198). 

(’32) 19 AIR 1932 Mad 41 (43) : 54 Mad 345 (DB). 
(Scheme decree — New trustees to execute — No 
objection at or before decree—Objection cannot be 
raised in execution.) 

+ (’32) 19 AIR 1932 Mad 7 (7, 8). 

(’25) 12 AIR 1925 Mad 218 (219) (DB). (Compro¬ 
mise decree.) 

(’22) 9 AIR 1922 Mad 186 (186) (DB). (Executing 
Court—No power to amend the deoree.) 

(’18) 5 AIR 1918 Mad 607 (608) (DB). (Combined 
decree in a mortgage suit though irregular cannot 
be questioned during execution proceedings.) 

(’16) 3 AIR 1916 Mad 20 (22) : 39 Mad 570 (DB). 
(’15) 2 AIR 1915 Mad 449 (451) (DB). 

(’ll) 12 Ind Cas 689 (690) (Mad). 

+ (’07) 30 Mad 402 (405) (DB). 

(’07) 30 Mad 26 (27) (DB). 

(’04) 27 Mad 118 (120) (DB). 

(’25) 12 AIR 1925 Nag 377 (378). 

(’24) 11 AIR 1924 Nag 419 (421) (DB). 

(’24) 11 AIR 1924 Nag 81 (82) : 20 Nag L R 24. 

+ (’26) 93 Ind Cas 32 (32) (Oudh). 

(’12) 14 Ind Cas 29 (31) (DB) (Oudh). 

+ (’36) 23 AIR 1936 Pat 552 (552, 553) (DB). 

(’30) 17 AIR 1930 Pat 480 (482, 483) (DB). 

+ (’26) 13 AIR 1926 Pat 202 (204) : 4 Pat 696 
(DB). 

(’25) 12 AIR 1925 Pat 625 (631) : 4 Pat 510 (DB). 
(’25) 12 AIR 1925 Pat 516 (517) (DB). 

+ (’24) 11 AIR 1924 Pat 504 (505) (DB). 

(’23) 10 AIR 1923 Pat 375 (378) : 2 Pat 538 (DB). 
(’17) 4 AIR 1917 Pat 425 (428) (DB). 

(’17) 4 AIR 1917 Pat 275 (276) (DB). 

+ (’31) 18 AIR 1931 Rang 252(256):9Rang480(FB). 
(’29) 16 AIR 1929 Rang 275 (275) (DB). (Correct¬ 
ness of decree caunot be called in question in exe¬ 
cution.) 

(’22) 9 AIR 1922 Low Bur 22 (25) (DB). 

(’16) 3 AIR 1916 Low Bur 36 (36) (DB). 

(’10) 8 Ind Cas 610 (610) (DB) (Low Bur). 

(’ll) 5 Sind L R 71 (77) : 11 Ind Cas 192 (194). 

(’10) 4 Sind L R 1 (2) : 7 Ind Cas 583 (584). 

[See also (’41) 28 AIR 1941 Lah 402 (407): I L R 
(1942) Lah 603 (DB). (Deoreeattached—In appeal 
from decree, compromise effected and suit dis¬ 
missed—Attaching creditor not succeeding in get¬ 
ting himself made party toappeal—Proper remedy 
for him is by suit and not by application under 
Section 47.)] 

Also see Note 46 and 0. 32, R. 7 N. 20. 
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30. Question as to the existence of the decree. — It has been seen in 
Note 8 on s. 38, that a question of territorial or pecuniary jurisdiction of the Court which 
passed the decree cannot be allowed to be raised in execution proceedings, but that a 
question as to jurisdiction of the Court in other matters rendering the decree a nullity 
can be entertained even by the executing Court. Thus, a question whether a decree is a 
nullity and not in existence by reason of the fact that it was passed by a Court without 
jurisdiction 1 or that it was passed against a dead person, 2 is a question which can be 
entertained in execution. Similarly, the executing Court can see whether the decree to be 
executed is a subsisting and operative decree capable of execution. 3 Similarly, again, the 
executing Court can, in a case where a decree is lost or destroyed , find out what are the 
terms of the decree or whether the decree was in existence. 4 See Note 8 on S. 38 for a full 
discussion. 


As to whether the want of proper representation of a minor against whom a decree 
has been passed can be gone into by the Court executing such decree, see o. 82 R. 3, Note 5. 

But, though the executing Court can go into the question of jurisdiction or of the 
existence of the decree, the question cannot be regarded as one “relating to the execution, 
discharge or satisfaction, of the decree" within the meaning of S. 47 and the refusal of the 
executing Court to execute the decree on the ground of want of jurisdiction will not bar a 
separate suit by the aggrieved party or operate as res judicata . 6 


31. Pre-decree matters. — There is a conflict of opinion on the question 
whether a Court executing a decree can, under this section, entertain an objection to the 


Note 30 

1. (’42) 29 AIR 1942 Lah 129 (131) (DB). (Vali 
dity of award under Co-operative Societies Act.) 

( 40) 27 AIR1940 Mad 628(629). (The want of juris¬ 
diction must be apparent on the face of the decree. 
(’39) 18 Pat 719 (721) (DB). 
f (’95) 17 All 478 (482) (DB). 

(’27) 14 AIR 1927 Cal 578 (578) (DB). 

1 (’29) 16 AIR 1929 Lab 449 (451) (DB). 

(’28) 15 AIR 1928 Lah 829 (830). 

(’27) 14 AIR 1927 Lah 651 (652). 

1 (’25) 12 AIR 1925 Lah 494(494): 6Lali3l3(DBV 
( 03) 26 Mad 31 (33)(DB). (Consent decree effecting 
transfer of emoluments opposed to public policy ) 
+ (’29) 16 AIR 1929 Nag 357<358):26 NagLlt60(DB) 
(’38) 25 AIR 1938 Oudh 213 (214) (DB). (Decree 
against person who is not a party to the suit.) 

t r35)22AIR19350udh358(360): 11 Luckl87(FB). 
( 35) 22 AIR 1935 Oudh 57(58): 10 Luck 508(DB)! 
[See also (‘42) 29 AIR 1942 Cal 496 (498): I L R 
(1942) 1 Cal 149. (Decree whether w thout juris- 
diction—Executing Court can refer to plaint )1 
[But see (’41) 28 AIR 1941 Rang 163(165): 1911 
Rang L R 90. (Executing Court cannot challenge 
the validity of the decree if the party affected 
thereby fails to take such proceedings as are pro- 
vided by law to declare the decree ab initio null 
and void.) 

(’32) 19 A I R 1932 Lah 291 (292). (Reference 
to arbitration by one partner — Even if decree is 
o n /Viox y ’ e * e °uting Court cannot go behind it.)l 

2. ( 42) 1942 Nag L Jour 338 (339). (Executinc 
Court is not going behind the decree in such a case 

97 C °i n I D de , r i n 8 whether there is a decree or not.] 

Kal 70 /r R 1910 Sind 150 < 152 ’ 153 ) : ILR(194i; 
, r tv. (in such a case the decree is a nullity not 

tecnuso the particular Court bad no jurisdiction 


but because no Court at all had jurisdiction ) 

(’35) 22 AIR 1935 Cal 130 (131) (DB). 

(’35) 22 AIR 1935 Lah 439 (439): 17 Lah 32 (DB) 
(’21) 8 AIR 1921 All 404 (404) : 43 All 328 (DB). ' 
(’18) 5 AIR 1918 All 226 (227) : 40 All 423 (DB). 
(’27) 14 AIR 1927 Bom 53 (54) (DB). 

(’21) 8 AIR 1921 Lah 219 (220) (DB). 

(’28) 15 AIR 1928 Pat 272 (272) : 7 Pat 331 (DB). 

3. (’41) 28 AIR 1941 Cal 530 (532) : I L It (1941) 
2 Cal 402 (DB). (Obiter.) 

t (’13) 19 Ind Cas 630 (632) (DB) (Cal). 

(’ll) 11 Ind Cas 280 (283) (DB) (Cal). 

(’98) 25 Cal 175 (177, 178) (DB). 

(’67) 8 Suth W It 506 (506) (DB). 

(’38) 25 AIR 1938 Rang 372 (375) (DB). (Decree 
passed without a judgment is a complete nullity.) 

t (’31) 18 AIR 1931 Rang252(25C):91tang480(FB). 
[See also (’41) 28 AIR 1941 Oudh 587 (589) : 17 
Luck 121 (DB). (Objection as to the executa- 
bility of the decree might well have been raised 
at the time when the decree was made a rule of 
Court and at the time when the decree was put 
in execution. But after the decree was fully 
satisfied and possession of the property under the 
terms of the decree has actually been delivered 
to the decree-holder, no such objection by appli¬ 
cation under 8. 151 can be raised.)] 

4. (’86) 1 Agra 78 (78) (DB). 

(1864) 1864 Suth W R Gap 378 (379) (DB) 

5. *(’31) 18 AIR 1931 All 490 (496, 499) • 54 All 

25 (FB). ’ 

(’72) 11 Beng L It 149 (157). (Question as to exis¬ 
tence of a valid decree against estate of a deceased 
is not one relating to execution ) 

(’04) 28 Bom 378(382)(DB). (Decree transferred for 
execution Transferee Court declining owing to 
want of jurisdiction in trial Court-Not appealable.) 
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execution of the decree, based on an arrangement between the parties prior to the date 
of the decree. The High Courts of Calcutta, 1 Lahore, 2 Rangoon 3 and Nagpur 4 have held 
that it cannot. The High Courts of Allahabad 6 and Bombay 6 have held broadly that it 
can. The High Court of Madras has expressed divergent views on the question. One 
group of cases hold that an agreement postponing the execution of a decree for a time 
is a matter that can be gone into in execution, notwithstanding the fact that the effect of 
postponing execution will be virtually to vary the terms of the decree. 7 This view is 
based mainly on the long course of decisions in the Madras Presidency to that effect. 
Another group of cases hold that except in cases of agreements relating to execution* 
a pre-decree arrangement which attacks the decree itself cannot be gone into in execution 
on the broad ground that it would be most dangerous to allow the decree itself to be 
attacked in execution. 0 Thus it has been held that where a final decree in a mortgage 
suit says that the hypotheca or a sufficient portion thereof shall be sold, a person who 
propounds an agreement that certain items of the hypotheca should not be sold is clearly 
attacking the decree and hence such an agreement cannot be pleaded in bar of execution 
of the mortgage decree. 10 


Note 31 

1. (’04) 31 Cal 179 (182) (DB). 

(’02) 6 Cal W N 796 (798) (DB). 

| (’35) 22 Allt 1935 Cal 177 (178) : 62 Cal 421 
(DB). (But there is no bar to a suit for injunction 
being brought, restraining the decree-holder from 
executing liis decree.) 

(•30) 17 AIR 1930 Cal 336 (356) (DB). 
t (’02) 29 Cal 810 (812) (DB). 

2. (’27) 14 AIR 1927 Lab 894 (895) (DB). (Agree¬ 
ment against personal execution amounts to varia¬ 
tion of the decree.) 

(’22) 67 Ind Cas 733 (754) (Lab). (Discharge 
antecedent to decree.) 

+ (’37) 24 AIR 1937 Lab 537 (340) : ILR (1937) 
Lab 209 (DB). 

[See (’21) 8 AiR 1921 Lab 248 (249) : 1 Lab 445. 
(Decree supersedes prior compromise.)] 

3. t (’26) 13 AIR 1926 Rang 140 (141, 142) : 4 
Rang 118. (Agreement prior to decree that decree 
was not to be executed for its full amount.) 

(’27) 14 AIR 1927 Rang 48 (48). 

(’28) 15 AIR 1928 Rang 36(37) : 5 Rang 685 (DB). 
(Agreement prior to decree not to execute it.) 

4. (’15) 2 AIR 1915 Nag 128 (129) : 11 Nag L R 
110. (Agreement prior to decree not to execute it.) 
t<’38) 25 AIR 1938 Nag 265 (266). (Decree on 
award—Judgment-debtor paying after award but 
before decree—Amount cannot be given credit in 
execution.) 

(’29) 16 AIR 1929 Nag 339 (340). 

5. (’09) 2 Ind Cas 608 (609) (DB) (All). 

6 . *(’96) 22 Bom 463 (468) (FB). 

(’73) 10 Bom H C R 361 (365) (DB). (Agreement 
to execute the decree in a particular manner.) 
(’34)21 AIR 1934 Bom 370 (372) : 58 Bom 610 

7. *(’18) 5 AIR 1918 Mad 1174 (1178) : 40 Mad 
233 (FB). 

f (’26) 13 AIR 1926 Mad 582 (583) : 49 Mad 513 
(DB). 

(’18) 5 AIR 1918 Mad 1314 (1315) (DB). (Execut¬ 
ing Court can go into question of tender alleged to 
be made before suit and refuse interest to decree- 
holder.) 


(’31) 18 AIR 1931 Mad 26 (27, 28). (Where an 
agreement is anomalous in character, i. e., while in 
point of time it is post-decree, in point of character 
and intention it is pre-decree, having been executed 
in ignorance of the fact that a decree had already 
been passed, it should be treated as a pre-decree 
agreement.) 

f (’25) 12 AIR 1925 Mad 591 (592). (Not to exe¬ 
cute against one of the judgment-debtors.) 

(’24) 11 AIR 1924 Mad 611 (611) (DB). 

(’17) 4 AIR 1917 Mad 310 (311) : 39 Mad 541 (DB). 
(’10) 8 Ind Cas 1071 (1072) (DB) (Mad). (Agreement 
not to enforce decree does not affect validity of 
decree.) 

[See also (’39) 26 AIR 1939 Mad 867 (874) : ILR 
(1940) Mad 123. (Section 47 applies to matters 
which arise after a decree has been passed and 
not to those whioh were in existence even at the 
time when the suit was instituted.)] 

8. (’42) 29 AIR 1942 Mad 734 (735): ILR (1943) 
Mad 225 (DB). (Pre-decree arrangement that de¬ 
cree when obtained should not be executed.) 

(’42) 29 AIR 1942 Mad 460 (461). (A pre-decretal 
arrangement between the plaintiff and one defen¬ 
dant, compelling the decree-holder to take out 
execution as against the other defendants before 
he proceeds either for the balance or for the whole 
of the decree amount against particular defendant 
can be pleaded in bar of execution.) 

(’35) 22 AIR 1935 Mad 860 (862, 863) : 58 Mad 
994 (FB). (Agreement not to execute can be pleaded 
in execution.) 

9. *(’31) 18 AIR 1931 Mad 399 (403) : 54 Mad 
184 (DB). (Attempt to reconcile the conflict.) 

(’20) 7 AIR 1920 Mad 124 (124) : 43 Mad 725 
(DB). (Pre-decree agreement to treat decree as m 
part inexecutable.) 
f (’30) 17 AIR 1930 Mad 673 (674). 

(’23) 10 AIR 1923 Mad 619 (620) (DB). 

(’19) 6 AIR 1919 Mad 948 (948) (DB). (Agreement 
not to obtain decree not to be gone into.) 

[See also (’21) 8 AIR 1921 Mad 616(616). (Agree¬ 
ment prior to suit not pleaded in suit.)] 

Also see O. 23 R. 3 N. 15. 

10. (’42) 54 Mad L Jour 157 (158) (DB). 
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An application for attachment before judgment in a suit for money was amicably 
settled by consent of parties. Under this compromise the defendant handed over certain 
goods to the plaintiff. The latter was to sell them and keep the net sale proceeds with 
himself and in case a decree was passed in his favour appropriate them towards the 
decree. It was held that this agreement implied that the defendant was to get a fair price 
for the goods handed over and the executing Court, in order to determine to what amount 
the defendant was entitled to credit on account of the goods, could enter into an inquiry 
as to their fair price and no separate suit was necessary for the purpose. 11 

32. Matters subsequent to the decree. — See Notes 33 to 71. 


33. Decree incapable of execution. — As has been seen in Note 2 , this 
section bars a suit to enforce an executable judgment. But to admit of an application' 
under the section, the decree must not only be subsisting but also be one capable of being 
executed 1 and the question whether a decree is capable or incapable of execution is, as 
has been seen in Note 30, pre-eminently one coming under this section 2 and a decision on 
such a question is a decree. 3 Thus, a judgment-debtor is not debarred from raising a plea 
that the decree has become incapable of execution by reason of subsequent legislation. 4 
A decree which merely declares the rights of parties and does not direct any act to be 
done, in other words, a decree in which no definite order is made which the Court 
contemplates enforcing by execution, is merely a declaratory decree which is incapable 
of being executed and only a separate suit and not an application under this section will 
lie to enforce the rights so declared by the decree. 6 Similarly, a decree which does not 
provide for a certain relief though it declares a right to such relief is one not capable of 


[But see ('38) 25 AIR 1938 Mad 456 (457) : 
1LR (1938) Mud 451 (DB). (Such an agreement 
does not attack the decree.)] 

11. (’41) 28 AIR 1941 Sind 103 (106): ILR(1941) 
Kar 227 (DB). 

Note 33 

1. ('ll) 1 Upp Bur Rul 66 : 10 Ind Cas 991 (992). 
[See also (’15) 2 AIR 1915 All 120 (121). (Appel¬ 
late judgment granting a relief—Not incorporated 
in decree.) 

(’27) 14 AIR 1927 Rang 82 (82). (Decree for pos¬ 
session of land — Demolition of superstructure 
cannot be effected in execution.)] 

2. (’42) 29 AIR 1942 Mad 748 (750). (Pica of 
inexecutability of decree does not go behind 
decree.) 

(’43) 30 AIR 1913 Sind 11 (15) :ILR (1942) Kar 
326 (DB). (Do.) 

(’95) 17 All 478 (482): 1895 All W N 109 (110HDB) 
(’33) 20 AIR 1933 Lah 11 (41) : 14 Lab 230. 

3. (’15) 2 AIR 1915 Mad 197 (198) : 37 Mad 29 : 
12 Ind Cas 061 (660) (DB). 

4. (’41) 28 AIR 1911 Mad 126 (127). 

5. (’13) 30 AIR 1943 Sind 11 (14, 16): ILR(1942) 
Kar 326 (DB). (Declaratory or executory — Test 
— Decree to be taken as a whole — Directions ns 
to rights to be ascertained in future on the happen¬ 
ing of uncertain events—Not executable.) 

t (’15) 2 AIR 1915 All 61 (61) : 37 All 97 (DB) 
(’33) 20 AIR 1933 All 269 (272) : 55 All 346 (FB). 

(Appellant giving security for stay of execution of 
decree in another suit — Held , order directin'' 
security ia not executable.) 

('69) 1NWPHC Ii 154 (156) (DB). 


(’67) 2 Agra 23 (24) (DB). 

(’88) 12 Bom 416 (418) (DB). 

(’85) 9 Bom 108 (110) (DB). 

(’36) 64 Cal L Jour 55 (57). 

+ (’23) 10 AIR 1923 Cal 252 (255) (DB). 

(’10) 7 Ind Cas 487 (488) (DB) (Cal). 

(’97) 2 Cal YVN 33 (33, 34). (Decree creating charge 
in default of payment—Suit to enforce charge, not 
execution.) 

(’95) 22 Cal 903 (908). (Do.) 

(’95) 22 Cal 859 (864) (DB). (Do.) 

(’94) 21 Cal 78 t (789) : 21 Ind App 89 (PC). 

(’71) 14 Suth W R 485 (486) (DB). 

(’30) 17 AIR 1930 Lah 110 (111). 

(’28) 15 A JR 1928 Mad 474 (475) (DB). 

(’25) 12 AIR 1925 Mad 1260 (1261, 1262) (DB). 
(’12) 13 Ind Cas 618 (618) (Mad). 

(’07) 2 Mad L Tim 94 (94, 95) (DB). 

(’81) 7 Mad 80 (82) (DB). 

(’82) 4 Mad 219 (220) (DB). 

(’29) 16 AIR 1929 Nag 34(35) (DB). 

(’27) 14 AIR 1927 Oudh 457 (160) (DB). 

(’05) 8 Oudh Cas 361 (370) (DB). 

(’03) 6 Oudh Cas 239 (242. 215) (DB). 

(’93) 1 Oudh Cas 289 (300). 

(’35) 22 AIR 1935 Pcsh 119 (121) (DB). (Decree 
declaring sum to be due from defendant to plaintiff ) 
(’31) 21 AIR 1934 Pcsl. 61 (66) (DB). (Declaratory 
decree does not become executory merely because 
there is a direction in it that the money could be 
recovered by execution.) 

(’25) 12 AIR 1925 Sind 318 (319) (DB). 

( ( 1 |d ) ’) 7 Siml L H 192 (191) : 24 Ind Cas 861 (SG2) 
Also see S. 11 N. 115 and S. 38 N. 5. 


1CLC. 33. 
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being executed. Thus, a partition decree without actually allotting shares or a decree for 
joint possession is incapable of being executed; a suit, and not an application under s. 47, 
is the proper remedy to obtain a partition by metes and bounds. 7 So also, where a relief 
could not be obtained, 8 in execution, or where the decree is vague and indefinite, 0 or where 
the decree becomes incapable of execution by events subsequent to the decree, 10 or where 
the decree is fully executed, 11 or where a fresh suit is ordered, 13 or where an order is 
passed not in judicial capacity, 13 the decree is incapable of execution. Scheme-decrees 


6. (’96) 1896 Bom P J 483 (484) (DB). 

(’90) 1890 Bom P J 72 (72). 

(’05) 27 All 325 (333):32Ind App 123:2Cal L Jour 
173 (178) (PC). 

(’02) 7 Cal W N 158 (159) (DB). 

(’15) 2 AIR 1915 Lah 207 (207). 

(T9) 6 AIR 1919 Mad 100 (103):42 Mad 90 (DB). 
(T9) 6 AIR 1919 Mad 63 (64) (DB). 

(’29) 16 AIR 1929 Nag 34 (36) (DB). 

(’88) 17 C P L R 62 (66). (Case under S. 87, 

T. P. Act.) 

7. (’12) 29 AIR 1942 Bom 44 (16) : I L R (1942) 
Bom 14 (DB). (In the case of property paying 
revenue to Government, the Court only directs 
that the plaintiff is entitled to partition, which 
alone it is competent to do. The matter then rests 
with the Collector to effect partition. Whether it 
is regarded as a declaratory decree or as the final 
decree of the Court, there is nothing for the parties 
to do in execution, and S. 47 will not apply. A 
fresh suit for partition is not also barred by res 
judicata.) 

t (’99) 1899 All W N 124 (125) (DB). 

(’28) 15 AIR 1928 Bom 365 (366) (DB). 
t (’04) 6 Bom L R 35 (37) (DI3). 

(T9) 6 AIR 1919 Cal 991 (995) (DB). 

<T6) 3 AIR 1916 Cal 170 (171) (DB). 
t (’20) 7 AIR 1920 Lah 159 (160):1 Lah 131 (DB). 
(Suit by auction purchaser of share of coparcener 
in joint Hindu family.) 

('31) 1931 Mad W N1176 (1176). 

(’30) 1930 Mad W N 1051 (1053). (Symbolical pos¬ 
session alone got under prior decree—Suit for 
actual possession not barred.) 

(’27) 1 1 AIR 1927 Mad 952 (953) (DB). 

(’20) 13 Allt 1926 Mad 232 (233). (Suit by mort¬ 
gagee.) 

(TO) 3 AIR 1910 Mad 130 (130) (DB). (Suit by 
assignee of decree-holder auction-purchaser of 
undivided share.) 

CIO) 7 Ind Cas 558 (559) (DB) (Mad). 

(’00) 29 Mad 291 (295, 296) (DB). 
f (’26) 13 AIR 1920 Pat 151 (155) (DB). 
f Sec al>o (’12) 29 AIR 1912 Mad364 (365). (Parti¬ 
tion decree entitling defendant to be put in posses¬ 
sion of property allotted to him on payment of 
necessary court-fee—Defendant is not obliged to 
pay court-fee and seek possession in execution of 
partition decree—He can tile separate suit—S. 17 
is no bar.)] 

[But see ( 27) 14 AIR 1927 Cal 111 (412) : 51 
Cal 524 (DB). (Decree for khas possession — No 
steps for execution taken for kbas possession — 
Suit barred.)] 

8. (’06) 9 Oudli Cas 7 (16, 17) : 32 Ind App 329 : 
28 All 1 (PC). 

(’05) 27 All 325 (333) : 32 Ind App 123 (PC). 


[See also (’30) 17 AIR 1930 Mad 364 (370). 
(Decree for money—Question of pledge of jewels 
not raised—Raisable in separate suit.)] 

9. (T6) 3 AIR 1916 All 62 (62) (DB). 

(T6) 3 AIR 1916 All 323 (324) (DB). (Decree 
directing sale- of the right, interest and title 
of the judgment-debtor reserving the prior mort¬ 
gagees’ rights over the property is not vague.) 

10. (T3) 19 Ind Cas 375 (376) (All). 

(’02) 24 All 44 (52) (FB). 

(’20) 7 AIR 1920 All 129 (13I):42 All 544 (DB). 
(Decree in this case was held to have not become 
incapable of execution.) 

(’05) 28 All 1 (18) : 32 Ind App 229 (PC). 

(’30) 17 AIR 1930 Bom 132 (134) : 54 Bom 162. 
(’94) 18 Bom 495 (504). 

(’93) 20 Cal 260 (263, 264) (DB). 

(’24) 11 AIR 1924 Lab 615 (616). (Decree in this 
case was held to have not become incapable of 
execution.) 

11. (’36) 23 AIR 1936 Pat 416 (417). (Onceadecree 
lias been entered as satisfied execution cannot be 
taken out for any sum which may have been left out 
so long as the order of satisfaction stands—A I R 
1929 Cal 670; AIR 1933 Bom 364 : 57 Bom 468 
followed.) 

( 97) 1 Cal W N 708 (710). 

(’75) 12 Bom II C R 163 (165). 

(TO) 5 Ind Cas 148 (149) (Cal). (Proper course, if 
there had been any mistake, would be for the 
decree-holder to come in review.) 

(’36) 23 AIR 1936 Cal 400 (401). (Judge passing 
order recording full satisfactiou of decree—Suit for 
rectification not barred by S. 47.) 

(’89) 10 Cal 538 (5 it). (Proper course, if there bad 
been any mistake, would be for the decree-holder 
to come in review.) 

(’71) 16 Suth W li 269 (269). 

(’29) 16 AIR 1929 Lah 121 (122, 123). 

(’24) 11 AIR 1924 Lah 634 (631). 

(-20) 7 AIR 1920 Lah 65 (65). 

(’l l) 1 AIR 1914 Lah 427 (127) : 1914 Pun Re 
No. 42. 

( 01) 1901 Pun Re No. 63 at p. 206. (Proper remedy 
held was application for review.) 

(’71) 6 Mad H C R 304 (306). 

(’ll) 1 t'pp Bur Rul 66 : 10 Ind Cas 991 (993). 

(’05) 1905 Upp Bur Rul C. P. C. 3G. 

(’07) 1 Sind L It 172 (175). 

12. (’04)<27 All 254 (256,257): 1 All L Jour 649(651). 
(’25) 12 AIR 1925 All 240 (240). (Suit by decree- 

holder specifically directed to tile by an order under 
O. 21, R. 58.) 

13. (’12) 29 AIR 1942 Bom 97 (98) (DB). (Order 
for costs by District Judge ns persona designata, 
acting under a scheme of management framed by 
Court.) 
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under s. 92, Civil Procedure Code, generally are declaratory, but it cannot be laid down 
as a general rule that all scheme-decrees are always declaratory and can never be 
executable. The question whether a decreo framing a scheme is executable or not depends 
upon the language and on the scope of the decree or of that particular part of the decree 
in respect of which the question arises. For a discussion of this subject, see s. 9-2, Note Si. 

As to cases wherein the decrees were held not incapable of execution, see the 
undermentioned cases. 14 


34. Questions arising between the preliminary and final decrees. _ 

Where provision is made under the Code, as in suits on mortgage or for partition or for 
administration of an estate, for the passing of preliminary and final decrees, matters 
arising after, and out of, the preliminary decree, but before the final decree, arc not 
matters relating to the execution, discharge or satisfaction of any decree, inasmuch as the 
matters in controversy in the suit are not completely disposed of, the only decree finally 


14. (’42) 29 AIR 1942 Oudh 1 (3, 4): 17 Luck 249 
(DB). (Decree declaring amount due to plaintiff 
and providing that amount will be paid in manner 
provided in compromise which formed part of 
decree — Decree held not merely declaratory but 
capable of execution.) 

(’41) 28 AIR 1941 Oudh 587 (589) : 17 Luck 121. 
(Award made rule of Court — Judgment-debtor to 
pay Rs. 1015 to decree-holder by instalments — 
Immovable property hypothecated for creditor’s 
satisfaction to remain so until liability fully satis¬ 
fied—On default of any instalment, entire balance 
to become immediately payable and entire hypothe¬ 
cated property to be deemed to have been sold in 
favour of decree-holder who was given right to take 
proprietary possession of same and rights of judg¬ 
ment-debtor to be entirely extinguished — Decree 
held not declaratory but executable.) 

(’39) 26 AIR 1939 Oudh 281 (284). (Decree for 
maintenance made payable at end of certain month 
every year — On failure, decree-holder entitled to 
realize payment out of person and property of 
defendant—Decree is not merely declaratory ) 

(’14) 1 AIR 1914 Sind 61 (61) : 8 Sind L R 58. 
(Award decree directing plaintiff to pay Rs, 500 
to defendant and thereupon to eject him from a 
certain bouse is capable of execution.) 

Cl4) 1 AIR 1914 Oudh 268 (268). (Decree provid¬ 
ing for realization of maintenance from theporson 
and property of the defendants is executable ) 

(’39) 26 AIR 19:59 Born 114 (115). (Order simply 
directing award to be tiled — No judgment re¬ 
corded — Order is not executable as decree.) 

( 14) 1 AIR 1914 Cal 775 (775). (Decree for posses¬ 
sion giving boundaries and the property identi¬ 
fiable — Decree cannot bo said to be incapable of 
execution.) 

( 67) 7 SutInW R 372 (3/.5). (Decree for possession 
of land — No mention of bouse — Objection by 
judgment-debtor that bouse is not on land decreed 
—Question is one under S. 47.) 

(■35) 22 AIR 1935 Mad 576(577). (Decree declaring 
right to hereditary office — Question whether any 
act of defendant is an interference with the rielit 
declared must he dealt with in execution and not 
by separate suit.) 

C 12 ) 14 Iod Cas 588 (589) (Mad). (Decree directing 
demolition of a wall is executable.) 


(’10) 6 Ind Cas 681 (6S1) (Mad). (Declaration of 
right to keys — Held capable of execution.) 

(’37) 24 AIR 1937 Nag 151 (152) : I L R (1937) 
Nag 153. (Decree in subsequent suit affecting 
right3 of parties to previous decree — Previous 
decree not reversed or varied — Such decree is 
executable.) 

( 30) 17 AIR 1930 Nag 17 (18). (Decree creating 
charge on house not subject of suit — Decree is 
capable of execution.) 

( 20) i AIR 1920 Nag 40 (42). (A decree is not in¬ 
capable of execution merely because it omits to 
specify the shares of the judgment-debtor in the 
property decreed, if the decree-holder 1ms secured 
possession.) 

( 30) 17 AIR 19.50 Oudh 302 (303). (Compromise 
decree in a partition suit allowing monthly main¬ 
tenance— Decree omitting the date when payments 
were to begin—Other party to realise the amount 
from person or property— Decree held executable.) 

( 23) 10 AIR 1923 Oudh 160 (160). (Decree while 
decreeing plaintiff’s claim for cancellation ol bond 
in suit, giving right to defendant to recover certain 
sum from plaintiff’s property — Defendant held 
could execute it.) 


(3<) 21 AIR 195/ Pat 654 (655). (Maintenance 
decree in favour of Hindu widow— Decree declar¬ 
ing charge on property — Decree to be treated as 
one for sale and executable as such—Whcrccharge 
is created by decree separate suit is necessary To 
enforce charge.) 

(’30) 17 AIR 1930 Pat 536 (537) : 9 Pat 499. 
(Where execution has already taken place it would 
be anomalous to say that the decree is incapable of 
execution.) 

(’26) 13 AIll 1926 Pat 31 (31, 32) : 4 Pat 693. 
(Decree creating charge on house notsubjectof suit 
—Decree is capable of execution.) 


(21) 8 AIR 1921 Pat SCO (362) : 5 Pat L Jour l()-> 
(Nature of claim as set forth in plaint inadequately 
decided in recital part of decree — Execution nor 
milted.) 1 

(’37) 24 AIR 1937 Pesh 48 (49). (Award decree - 
Arbitrator finding that specific sum was due to 
mortgagee and that he was entitled to immediate 
possession—Decree is executable.) 
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determining the suit and as such executable being the final decree. Thus, an order 
directing accounts to be taken in an administration suit, 1 or an order appointing or 
refusing to appoint a commissioner for effecting a partition in a partition suit, 2 or an 
order on an application for final decree, 3 or for making absolute a decree nisi for sale, 
foreclosure or redemption of a mortgage, 4 is an order passed in the suit itself and does 
not come under this section. "Where a preliminary decree for redemption in a mortgage 
suit is passed and allowed to be barred by time without the decree being made final, the 
section is no bar to a fresh suit for redemption. 6 Where after a preliminary decree for 
sale on a mortgage but before the final decree, an application for execution was made but 
the sale was actually held after the final decree, it was held that the sale was not void. 6 

35. Question as to excess or deficient execution. — Where in execution 
of a decree, land not included in or covered by the decree 1 or which is in excess of the 
decree," is sold to or taken possession of by the decree-holder , the proper remedy for the 
judgment-debtor to recover the whole or the excess land is by an application under this 
section and not by a separate suit, as the matter is one in execution between the parties 
to the suit. Where, however, such possession is taken by the decree-holder, not through 
the officer of the Court but by his own act, the judgment-debtor is not barred by S. 47 
from bringing a suit to recover land thus wrongly taken as the possession could not be 


Note 34 

1. (’83) 9 Cal 773 (77G, 777) (DB). 

2. *(’97) 24 Cal 725 (735, 738, 739) (FB). 

(’16) 3 AIR 1916 Mad 809 (810) (DB). 

[See also (’05) 28 Mad 127 (128). (Contention 
presumed to be correct.)] 

3. (’25) 12 AIR 1925 Nag 132 (133) : 22 Nag L R 

110 . 

(T9) 6 AIR 1919 All 11 (15) : 12 All 170 (DB). 
t (T9) 6 AIR 1919 Mad 709 (709) : 42 Mad 52 
(DB). 

4. (’09) 33 Bom 273 (277) : 2 Ind Cas 296 (296). 

5. See for fuller discussion of the subject, Notes 40 
and 110 on S. 11. 

[Sec also (T3) 5 AIR 1918 Bom 1 (2) : 43 Bom 
331. 


(’ll) 1 AIR 1914 Bom 200 (201) : 39 Bom 41.) 
[But see (T9) G AIR 1919 Bom 34 (35) :43 Bom 
703. (Decree before T. I». Act came into force.)] 
6. (’42) 29 AIR 1942Pat343 (344). (Orderdeciding 
objection raised by judgment-debtor to sale is 
appealable.) 

Notp 35 


1. (TG) 3 AIR 191G All 101 (105, 10G) : 38 All 339 
(DB). 

(’03) 25 All 343 (346) (DB). 

('88) 12 Bom 419 (453) (DB). 

(’28) 15 AIR 1928 Cal 865 (867) (DB). 

(••>7) 14 AIR 1927 Cal 614 (615) : 54 Cal 419 (DB). 
( 08 12 Cal W N 1027 (1028) (DB). 

(’95) 22 Cal 483 (185) (DB). 

(’74) 22 Suth W R 435 ( 435) (DB). 
l’33) 20 AIR 1933 Mad 569 (570). 

(’28) 15 AIR 1928 Lab 936 (937). 

(*26) 13 AIR 1926 Mad 968 (969). 

(’70) 5 Mad H C R 185 (189) (DB). 

(’38) 25 AIR 1938 Nag 193 (194) : ILR(1939) Nag 
521. 

(’24) 11 AIR 1924 Nag 246 (247) : 20 Nag L R 90. 
(’24) 11 AIR 1924 Nag 122 (123). 

’01) 7 Oudh Cas 213 (215) (DB). 


(T9) 6 AIR 1919 Pat 141 (142) (DB). 

(’99) 2 Upp Bur Rul 249. 

(’25) 12 AIR 1925 Sind 126 (126) : 19 Sind L R 
302 (DB). 

[But see (’23 10 AIR 1923 All 470 (471) : 45 
All 96 (DB).] 

2. (’40) 27 AIR 1940 All 78 (78). (Party to exe¬ 
cution proceedings not challenging sale under pro¬ 
visions of S. 47 on ground that sale certificate 
included mbre property than that covered by 
mortgage decree — Sale confirmed and sale certi¬ 
ficate granted—Separate suit for possession is not 
maintainable.) 

t (’22) 9 AIR 1922 P C 252 (253) : 48 Ind App 
155 : 44 Mad 483 (PC). 

+ (’25) 12 AIR 1925 All 551 (552). 

(’06) 3 All Tj Jour 601 (602). 

(’03) 26 All 152 (154) : 1903 All W N 208 (209). 
(Decree ordering sale of undefined rights and in¬ 
terests — Property sold in execution alleged to be 
in excess of share of judgment-debtor — Sale not 
objected to at the time — Suit to recover held not 
maintainable.) 

(’07) 6 Cal L Jour 527 (529) (DB). 

(’70) 14 Suth W R 39 (40) (DB). 

(’30) 17 AIR 1930 Mad 12 (13). 
f (T9) 6 A I R 1919 Mad 269 (271) : 42 Mad 753 
(FB). 

(T2) 13 Ind Cas 133 (134) (DB) (Mad). 

+ ( 38) 25 AIR 1938 Nag 276 (281). 

(’28) 15 AIR 1928 Rang 215 (217). 

(But see (’02) 24 All 519 (520) : 1902 All W N 
144 (145) (DB). v , 

(’30) 17 AIR 1930 All 865 (866) (DB). (But where 
lie has an opportunity to appear and raise the 
question but does not do so, he cannot afterwards 
raise the question either under S. 47 or by a suit.) 
('29) 1G AIR 1929 Lah 121 (122). (Question be¬ 
tween auction-purchaser and judgment-debtor.) 
('29) 16 AIR 1929 Pat 391 (392) (DB). (Do.)] 

Also see Note 68. 
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said to have been taken in execution of a decree. 3 Similarly, where moneys are improperly 
realised by a third party in defiance of an order of injunction, the question is not one 
between the parties and is not within the section.' 1 5 6 But moneys unduly or wrongly realised 
by the decree-holder as due under a decree, 0 or surplus sale proceeds or jewels wrongly 
seized, 0 or moveables misappropriated, 7 are recoverable only under this section and not 
by a separate suit. Similarly, where the decree-holder, who has realised smaller sums in 
full satisfaction owing to mistake or the misrepresentation of the judgment-debtor, wants 
to claim the balance , the question as to the deficient execution is one relating to the 
execution of the decree, and a separate suit in respect thereof is barred. 8 

36. Question of damages for acts done under cover of execution. — 

Where damages result from acts done under cover of execution proceedings, a separate 
suit for the recovery of such damages lies. The question is not one relating to the 
execution, discharge or satisfaction of the decree itself but is one outside the decree. 1 A suit 
for damages for fraudulent execution of a decree will similarly not bo barred by S. 47." 

37. Question as to seizure of wrong property. — On the same principle 
as that mentioned in Note 30, the question of the liability of the plaintiff for loss sustained 
by wrongful seizure of property in execution is not within the section. 1 

38. Question of mesne profits. — As observed in Note l one of the changes 
in the section is the omission of the provisions relating to mesne profits contained 
in els. (a) and (b) of S. 244 of the old Code. Under that Code , where the decree awarded 
mesne profits, the amount had to be ascertained only in execution proceedings and not in 
suit, 1 a suit for such ascertainment being maintainable only where the decree was silent 
as to the mesne profits." Under the present Code, however, the amount must be ascertained 
under o. 20 R. 12 by the decree itself and not in execution. 3 An enquiry as to mesne profits, 


3. (’73) 12 Deng L R 201 (208) (DR). 

CG9) 12 Suth W R 83 (80) (L)B). 

(’04) 7 Oudh Cas 213 (213) (DIi). 

(’23) 12 AIR 1925 Pat 376 (378) (Dll). 

[See also (’ll) 11 Ind Cas 200 (201) (Cal). (Over¬ 
payment by judgment-debtor out of Court.)] 

4. (’03) 27 All 378 (380) (Dll). 

5. \ (’30) 17 AIR 1930 P C 80 (90) (PC). 

(’93) 17 All 478 (481) (DB). 

(•80) 1886 All W N 38 (38) (DB). 

(’78) 2 All 61 (02, 63) FB). 

(’67) 2 Agra 43 (40) (DB). 

+ (’20) 7 AIR 1920 Bom 208 (209) : 44 Bom 97. 
t (’28) 15 AIR 1928 Cal 776 (777). 

(’78) 4 Cal L Rep 577 (579. 580). 

(’71) 15 Suth \V R 160 (161). 

( 04) 1904 Pun Ro No. 43 at p. 111 . 

+ (’22) 9 AIR 1922 Pat 166 (167) : 1 Pat 336. 

6. (’97) 2 Cal W N 429 (431). 

(’75) 23 Suth W R 207 (207). (Refund of sale-pro¬ 
ceeds since decree was compromised). 

( 04) 14 Mad L Jour 295 (296). 

(1900) 23 Mad 55 (58). 

7. (16) 3 AIR 1916 Pat 308 (309). 

8. C01) 5 Cal W N 627 (629). 

(’82) 6 Bom 148 (150). 

[See (’12)29 AIR 1942 Cal 431 (452) (DB). (Court 
power to reopen execution proceedings and to 
continue them.)J 

Note 36 

1. (’07) 6 Cal Ij Jour 627 (529) (1)15 
[See also (’06) 28 All 72 (73). 


(’69) 11 Suth W R 516 (510). 

(’08) 31 Mad 37 (39, 40).] 

[But see (’18) 3 A I R 1918 Mad 94 (96) (DB). 
(Section 6 of the Malabar Compensation for 
Tenants Improvements Act makes the question of 
damages one under S. 47.) 

(’99) 2 Oudh Cas 313 (318).] 

2. (’14)1 AIR 1914 Mud 640 (610). 

Note 37 

1. (’67) 2 Agra 105 (106) (DB). 

(’71) 3 N W P II C R 187 (187) (DB). (Moveables.) 
(’67) 7 Suth W R 43 (13) (DB). (Do.) 

Note 38 

1. (’01)23 All 152(137): 27 Ind App209 (22*) (PC). 
(’75) 1875 Pun Re No. 72 at P. 182. 

2. (’71) 2 Ind A pp 219 (228):2l Suth W R 193 (197) 
(1*C). 

(’99) 23 Bom 536 (538) : 1 Bom L R 36 (37). 

(’93) 19 Bom 532 (538, 539). 

( 02) 6 Cal W N 072 (671). 

(’95) 22 Cal 501 (305). 

('90) 17 Cal 968 (971). 

(’70) 1 Bong li It A C 111 (113, 1 14). 

(’02) 1902 Pun Re No. 29 at. p. 115. 

(’90) 1890 Pun Re No. 60 at p. 161 (DB). 

(’13) 2 AIR 1915 Upp Bur 18 (19) : 1915 Upp Bur 
Rul 2nd Qr. p. si. 

3. *(’31) is AIR 1931 Pat 1 (4) (DB). 

(’38) 25 AIR 1938 Bom 320 (321). (The correct 
procedure under the present Code is for the Court 
to direct an inquiry as to mesne profits, and then 
pass a linul decree found due on the inquiry.) 
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therefore, under the present Code, is not a proceeding in execution but a proceeding in 

continuation of the original suit, 4 except in those cases where the decree for mesne profits 

was passed under the old Code. In the latter case, the application as to mesne profits is 

a proceeding m execution and not in the suit itself even though it was filed after the new 
C ode had come into force. 5 


39. Question of restitution of property taken in execution, when the decree is 

amended, varied or reversed. — See Notes 3 to 6 and 30 on Section 144. 

40. Question of adjustment of decree. — See Order 21, Rule 2. 


... t n I .. i j . * , t n Note 31 , agreements 

against execution entered into before the passing of the decree have been dealt with. 

Vliore, after the passing of the decree, the parties enter into an agreement against 
execution of the decree, the question whether such an agreement can be pleaded as a bar 
to execution depends upon the nature af the agreement and the intention of the parties. 
Jt it is clearly the intention of the parties to abandon the decree and to enter into a new 
ant { ifferent contract in supersession of the decree, the contract may form the basis of a 
su J " et l lu nt an d khe section is no bar. 1 Where, however, the agreement does not so 
supersede the decree but is merely pleaded as a bar to execution, the executing Court can 
inquire into and decide the matter under the section, 2 subject to the provisions of O. 21. 


(’37) 24 AIR 1937 Mad 879 (881). (But if the 
decree does not direct ai) inquiry about mesne pro- 
bts but only recognises tbe right to it, a separate 
bint lor that purpose is not barred.) 

f,* ( ' 2 : 3 J WAIB 1925 All 588 (589):47 AII543(DB). 
( 29) 1G AIR 1929 Mad 785 (786). 

\ See (’10) 6 Ind Cas G48 (649) (Lah).j 

[.See also (’26) 13 AIR 1926 Pat 141 (141, 142) : 
•> Pat 223.] 

In . t 1 h * following cases though decided under the 
old Code, application for assessment of mesne 

profits tens held to be an application in the 
suit : — 


(’03) 25 All 385 (387). 

<’P2) 15 Ind Cas 709 (710) (Cal). 

CK)) 5 Ind Cas 387 (388) (Cal). 

( 76) 25 Suth W It 270 (270). 

5. (’21) S AIR 1921 Pat 185 (186) (DB). 

C“l) 8 AIR 1921 Pom 404 (404) : 45 Bom 819 

<DB). 

(’ll) 1 AIR 1911 Mad 526 (531) : 37 Mad 186 : 
18 Ind Cas 586 (590. 591, 592) (DB). 

Note 41 

1 (*.S1) 3 All 781 (786) (DB). 
t ( 33) 20 AIR 1933 Pesb 53 (55) (DB). 
t (’37) 21 AIR 1937 1* C 256 (259) : 64 Ind App 
302 : ILK (1938) 1 Cal 66 : 31 Sind L R* 637 
(PC). (AIR 1935 Cal 596 : 62 Cal 28 reversed.) 
('95) 19 Horn 546 (519) (DB). 

(’02) 1902 Pun Re No. 98. 

(’85) 1835 Pun Be No. 51. 

(’04) 11 Mad L Jour 359 (360, 367) (DB). (Agree¬ 
ment. securing some additional benefit.) 

I See (’33) 20 AIR 1933 Mad 838 (839).] 

2. (’13) 30 AIR 1943 Pbsli 29 (31) (DB). (Tbe 
granting o!' time and instalments by the decree- 
holder to the judgment-debtor for payment of tbe 
decretal amount doc3 not amount to a novation of 
contract and bag not tbe effect of extinguishing 
the decree so as to render it inexecutable.) 

(12) -J9 AIR 1012 Pesli 13»(14). (Decree fixing 


monthly maintenance—Agreement by decree-holder 
giving up portion of maintenance is not novation.) 
(’42) 29 AIR 1942 Rang 57 (59) : 1941 Rang L R 
767 (DB). (An agreement whose effect is not to 
discharge the decree forthwith is a matter to be 
dealt with under S. 47.) 

(’40) 27 AIR 1940 All 423 (424) : ILR (1940) All 
536 (DB). (Compromise entered into in tbe exe¬ 
cution proceeding by which decretal money was 
made payable in eight yearly instalments — Held 
compromise was enforceable in execution proceed¬ 
ings.) 

( 40) 27 AIR 1940 All 270 (271) : I L R (1940) All 
377 (FB). 

(’10) 27 AIR 1910 All 107 (108). (Compromise 
converting tbe original decree into a decree for 
payment by instalments— Held decree-holder could 
not put his decree into execution until judgment- 
debtor bad defaulted iu paying tbe instalments.) 
(’39) 26 AIR 1939 Sind 343 (349): ILR (1939) Kar 
725 (DB). (Terms which have reference to and 
affect tbe execution, discharge and satisfaction of 
tbe decree.) 

f 81) 6 All 228 (230) (DB). 

(’84) 6 All 16 (17) (DB). (Agreement to give time.) 
,(13) 20 Ind Cas 874 (875, 876) (DB) (Cal). (Do.) 
(’35) 22 AIR 1935 All 361 (365). 

(’82) 1 All 210 (242) (DB). 

(’12) 13 Ind Cas 201 (205) (DB) (Mad). 

(’82) 8 Mad L Jour 193 (194) (DB). (Agreement by 
decree-holder auction-purchaser not to take deli¬ 
very of possession for consideration—Agreement 
held could be set up in execution.) 

[See (’37) 24 AIR 1937 Pat 672 (672). (Under tbe 
peculiar terms of tbecoinpromise(postponingdate 
of confirmation of sale under mortgage decree), 
held, executing Court bad no option but to confirm 
sale on tbe date mentioned and bad no power to 
compel tbe parties to comply with tbe terms of 
tbe compromise.)] 

[See also (’83) 1883 All W N 93 (96) (FB).] 
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R. 2, where such an agreement amounts to an adjustment of the decree. 3 In Oudli 
Commercial Bank Ltd. v. Bind Basni Kuer , 4 their Lordships of the Privy Council 
observed as follows : 

“If it appears to the Court acting under S. 17 that the true cfl'ect of the agreement was to 
discharge the decree forthwith in consideration of certain promises by the debtor, then no doubt the 
Court will not have occasion to enforce the agreement in execution proceedings, but will leave the 
creditor to bring a separate suit upon the contract. If, on the other hand, the agreement is intended 
to govern the liability of the debtor under the decree and to have eficct upon the time or manner of 
its enforcement, it is a matter to be dealt with under S. 17. In such a case, to say that the creditor 
may, perhaps, have a separate suit, is to misread the Code, which, by requiring all such matters to 
be dealt with in execution disclosesa broader view of the scope and functions of an executing Court.” 

42. Contribution among judgment-debtors. — Where one of two or more 
judgment-debtors purchases the decree in full 1 or in part, 3 or is compelled to pay the 
whole of the decree amount himself in execution, 3 a suit by such judgment-debtor against 
others for contribution is not barred, as such a question cannot be said to relate to 
matters in execution, discharge or satisfaction of the decree between the parties to the 
suit within the meaning of the section. As regards the general right to sue for contribution 
of costs paid under a decree, see Note 34 on section 35. 

43. Maladministration of estate of deceased judgment-debtor. — Where 
a decree-holder, unable to realise the decree amount out of the estate of a deceased 
judgment-debtor, raises a question as to the maladministration of the estate by the 
executors, the matter is one which involves a much wider question than one merely 
relating to the execution of the decree and cannot be decided under this section. A suit 
will, therefore, lie against the executors for the administration of tiie estate and for an 
account on the footing of maladministration. 1 


44. Stay of execution. — Under the old Code, there was a difference of 
opinion as to whether u question of stay of execution of a decree is one relating to the 
execution of the decree, one group of cases holding that it is, 1 and another, that it is not. 2 
In order to remove this conflict, the words “or to the stay of execution thereof” were 
inserted in cl. (c) of s. 244 by Act VII of 1S9R, after which the trend of decisions was 
uniform in holding that such questions are within the section. 3 The words “or to the stay 
of execution thereof” were, however, omitted from s. 47 of this Code and the omission 
has again created a conflict of views in tin* various High Courts. The different views 
may broadly bo classified as follows: 


f i) The question of stay of execution is clearly a matter retain ny to the execu¬ 


tion of the decree and that the 
is therefore appealable. 4 


3. (’13) 20 I ml C;i3 871 (k 7G) (DD) (Cal). 

4. (’30)2(1 AIR 1030 1' C SO (86) : 11 Luck 102 • 
1LR (1030) Kar 13G (I'C). (AIR 1932 All 273 : 51 
All 573 (FB) approved.) 

Note 42 

1. (’G8) 0 Suth W R 230 (234) (Fill. 

2. (’88) 15 Cal 1*7(103, 191) (LB). 

3. COO) 18 All 10G (107). 

( 0-8) 21 Mud 15 (40) (l>B). (Contribution for c<*8ts 
oi execution paid.) 

Note 43 

1. (’08)35 Cal 1100(1103)(I>B).(2 If'al 173 explained.) 

Note 44 

1- (’8 1) 7 All 73 (7 h). 


decision on such a question is a decree and 


(’88) 12 Born 270 (280). 

(’88) 12 Born 30 (31). 

(’86) 13 Cal 111 (112). 

(’86) 12 Cal 024 (025). 

(’si) 7 Cal 733 (735). 

2. (’83) 9 Cal 21 I (215). 

( 05) 29 Bom 71 (73). (12 Born 279 doubted.) 

3. (’08) 22 Bom 403 (172). 

(’0 1) 31 Cal 373 (375, 3,76). 

(’01) 2* Cal 734 (735, 730). 

(1900) 23 Mad 508 (570). 

(’08) 2 Sind L R 21 (25). 

(’ss) 10 All 389 (391). (Following 7 All 73.) 

4 *(’30) 17 AIR 1930 Lab 187 (190) : 11 Lab 102. 
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( 2 ) Such a question is one relating to execution but the decision thereon cannot 

be said to be one on the rights of the parties” and consequently cannot 
amount to a decree and is therefore not appealable. 5 

(3) The question relates to execution; but whether an order of stay will amount 

to a decree depends on the question whether it conclusively determines 
, **he rights and liabilities of the parties in regard to the execution of the 
decree. Thus, an order staying execution on the ground that it is barred 
permanently or temporarily under a certain special statute will be a 
decree and appealable as such. 6 

(i) The question does not relate to execution at all within the meaning of this 
section. 7 


I he first three views are consonant with the theory that the omission of the 
words in s. 47 by the Legislature was by reason of their being considered superfluous and 
a surplusage. 8 The last view proceeds on the assumption that the omission was deliberate 
and intended to show that they should not be considered to be within the section. It is 
submitted with respect that the last view is not correct. Reference to the history of 
the enactment is not a legitimate method of interpreting a section where there is no 
ambiguity of any kind and there is nothing in the language of the section to show that 
a stay of execution is not a matter relating to execution , 

It has been held by the High Court of Madras that it is only where the order in 
question as to stay of execution is passed by the Court executing the decree that the 
matter will come under S. 47. An order for stay by the Appellate Court in an appeal 
trom the decree is not one within section 47 . u 


(’27) 14 AIR 1927 Lab 915 (915). 

(’25) 12 AIR 1925 Lab 69 (G9). 

('24) 11 AIR 1921 Lab 671 (672). 

(’24) 11 AIR 1924 Lab 631 (631). * 

( 24) 11 AIK 1924 Lab G02 (603). 

(’23) 10 AIR 2923 Lab 514 (515). 

(’22) 9 AIR 1922 Lab 430 (480). 

t (’20) 7 AIR 1920 Low Dur 138 (139) : 10 Low 
Iiur Rul 326. 

5. (’31) 18 AIR 1931 All 129 (130, 131) (DB). 
(Order temporarily staying execution and merely 
deciding mode in which execution was to proceed 
—Order not appealable.) 

(’29) 16 AIR 1929 All 85 (85) (DB). (Order of 
executing Court rejecting application for stay of 
-ale does not amount to linal adjudication and is 
not appealable.) 

( 24) 11 AIR 1924 All 80S (808, 809, Sll) : 46 All 
733 (DB). 

t (’41) 28 AIR 1911 Oudh 609 (610). (Stay order 
under S. 7, U. 1*. Encumbered Estates Act, being 
order under S. 17, C. P. C., is appealable under 
S. 271, U. P. Tenancy Act, although not being a 
decree, it is not appealable under C. P. C.) 
f (45) 2 AIR 1915 Cal 122 (124). (Order refusing 
to stay execution is not an order under S. 17 which 
has the characteristics of a decree under S. 2.) 
t i t) 1 AIR 1914 Cal 149 (119) : II Cal 160 : 20 
In<l Cas 72 (72) (DB). 

►Id’ll) 12 Ind Cas 745 (7IS, 750) (DB) (Cal). 

(’28) 106 Ind Cas 890 (891) (Lab). (Order for secu¬ 
rity to stay execution.) 

(’1 j>) 5 AIR 1918.Mad 1174(1177): 10 Mad 233(FB). 
(Per Abdul Rahim Oflg. C.J., Phillips J. Coutra.) 


(’17) 4 AIR 1917 Mad 310 (311): 39 Mad 541 (DB). 
(’36) 23 AIR 1936 Oudh 369 (370) (DB). 

(’25) 12 AIR 1925 Rang 225 (225) : 3 Rang 255 
(DI3). (Order relating to sulliciency of security held 
not appealable.) 

fSco also (’39) 26 AIR 1939 Mad 942 (942) (DB). 
(Question of stay under S. 20, Madras Agri¬ 
culturists’ Relief Act is not between the parties 
but between applicant and Court and hence S. 47 
does not apply.) 

(’26) 13 AIR 1926 Cal 830 (830). 

(’28) 106 Ind Cas S66 (866, 867) (Lab).] 

6. tClO) 27 AIR 1940 All 326 (328) : ILR (1940) 
All 517 (FI3). 

(’10) 27 AIR 1910 Cal 257 (258, 259): ILR (1910) 

1 Cal 393 (DB). (Stay under Bengal Agricultural 
Debtors Act.) 

(’10) 14 Cal W N 587 (588). 

7. (’21) 11 AIR 1921 All 794 (795). 

{'33) 20 AIR 1933 Nag 84 (85) : 29 Nag L R 121. 
(’21) 8 AIR 1921 Bom 20S (208) : 4-5 Bom 211 
(DB). 

(’20) 7 AIR 1920 Cal 71 (72) (DB). 

(’27) 14 AIR 1927 Lab 852 (8-33). (Following AIR 
1921 Bom 208 : 45 Bom 211.) 

(’27) 14 AIR 1927 Lab 235 (235). 

(’22) 9 AIR 1922 Lab 400 (100). 

(’38) 25 AIR 1938 Rang 317 (317, 318): 1933 Rang 
L R 580 (DB). 

(■31) 18 AIR 1931 Rang 221 (222) : 9 Rang 351. 

8. (’17) 1 AIR 1917 Mad 310 (311) : 39 Mad 511 
(DB). 

9. (’15) 2 AIR 1915 Mad 41 (11) (DB). 
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45. Question of liability of certain property to attachment and sale. 

— All objections to attachment and sale in execution of a decree raised between parties 
to the suit or their representatives on the ground that the properties are not liable to be 
attached, l or are not saleable in execution of that decree, 2 are matters coming within 
the section 2 and a separate suit in respect thereof will be barred. But such an objection 


Note 45 

1. (’25) 12 AIR 1925 All 594 (595) (DI3). 

(’34) 21 AIR 1934 Pat 281 (282). 

(’35) 22 AIR 1935 All 364 (366). 

(’38) 25 AIR 1938 Cal 162 (163). 
t (’38) 25 AIR 1938 Cal 113 (114) : ILR (1938) 1 
Cal 280 (DB). 

(’28) 15 AIR 1928 Cal 94 (95, 96) : 54 Cal 1064 
(DB). 

+ (’27) 14 AIR 1927 Cal 106 (108) : 53 CrI 837 
(DB). 

(’23) 10 AIR 1923 Cal 344 (344). 

(’21) 8 AIR 1921 Cal 242 (244) (DB). 

(’39) 26 AIR 1939 Lab 256 (257). 

(’35) 22 AIR 1935 Lab 942 (943). 

(’30) 17 AIR 1930 Lab 628 (628). (Objection that 
the land of judgment-debtor could not be attached 
as he wa3 agriculturist — On an adverse decision 
the judgment-debtor filed a separate suit for this 
purpose—It was dismissed.) 

(’29) 16 AIR 1929 Lab 778 (779) (DB). 

(’34) 21 AIR 1934 Mad 435 (435) : 57 Mad 822 
(DB). 

(’32) 19 AIR 1932 Mad 86 (89) : 55 Mad 495 (DB). 
(’12) 17 Ind Cas 126 (126) (DB) (Mad). (Objections 
to attachment must be raised in execution proceed¬ 
ings.) 

t (’39) 26 AIR 1939 Nag 183 (184, 186) : ILR 
(1939) Nag 548 (DB). 

(’38) 25 AIR 1938 Pat 216 (220) (DB). 

(’36) 23 AIR 1936 Pat 268 (270) (DB). (Person 
against whom suit is dismissed is party.) 

{See (’40) 27 AIR 1940 Lab 67 (67). (Objection 
under O. 21. R. 58 by party to suit — Objection 
summarily dismissed without enquiry as collu¬ 
sive — Second application under S. 17 is not 
barred.) 

[See aUo ( 09) 2 Ind Cas 105 (106) (All).l 
[But see (’32) 19 AIR 1932 Mad 169 (169). 
(Question of truth of debt attached not for execut¬ 
ing Court.) | 

2. (’43) 30 AIR 1943 Pat 75 (76): 21 Pat 771 (DB). 
(Not saleable under S. 60 (1) (c).) 

('ll) 28 AIR 1911 Cal 251 (252) : I L R (1910) 2 
Cul 220. (Obiter — Property of judgment-debtor 
sold in spite of notice under S. 31, Bengal Agri¬ 
cultural Debtors Act—.Judgment-debtor can apply 
under S. 47 for declaration that sale does not 
Rtfect his title.) 

('39) 2G A I R 1939 Sind 142 (141) : ILR (1939) 
Kar 398 (DJ3). (Objection based on S. 29, Sind 
Encumbered Estates Act, by the heirs of mort-a- 
«or judgment-debtor.) 

(1900) 22 All 108 (110) (DB). (Suit by jud gment- 

debtor to set aside sale in execution by Collector_ 

Suit barred under this section.) 

<;*?> 11 AIU 1927 All 571 (575) (1)1 i). 

/mo’ 22 AIR 1935 AI1 10,0 < I(J17 ) : 38 All 360 


(’35) 22 AIR 1935 All 678 (682) : 58 All 98 (DB). 
(’35) 22 AIR 1935 All 588 (589) (DB). 

(’21) 8 AIR 1921 All 118 (119) : 43 All 547 (FB). 
(Sale of occupancy holding — Objection based on 
S. 20, Agra Tenancy Act.) 

(’18) 5 AIR 1918 All 278 (279) (DB). (Ex-proprie¬ 
tary rights.) 

(’88) 1888 All W N 155 (155). (Not saleable under 
S. 245 of the old Code.) 

(’86) 8 All 146 (147, 148) (FB). (Not saleable under 
S. 9 of the U. P. Rent Act.) 

(’84) G All 44S (449) (DB). (Do.) 

(’84) 6 All 393 (395) (DB). (Do.) 

(’85) 7 All 641 (643) (DB). 

(’31) 18 AIR 1931 Bom 416 (447) (DB). (Not sale¬ 
able under S. 60, C. P. Code.) 

(’95) 19 Bom 328 (331) (DB). (Service vatan.) 

(’91) 1891 Bom P J 207 (DB). (Not saleable under 
S. 266 of the old Code.) 

(’17) 4 AIR 1917 Cal 672 (672) (DB). (Sale of 
occupancy holding.) 

(’ll) 10 Ind Cas 417 (420) (DB) (Cal). (Do.) 

(TO) 7 Ind Cas 48 (48) (DB) (Cal). 

(’09) 4 Ind Cas 121 (122) (DB) (Cal). 

(’05) 9 Cal \V N 972(972). (Judgment-debtor having 
no saleable interest in the property.) 

(1900) 27 Cal 415 (116) (FB). (Sale of occupancy 
holding.) 

(1900) 27 Cal 187 (189) (DB).-(Do.) 

(’99) 26 Cal 727 (731) (DJ3). (Do. 8 All 146 
followed.) 

t (’89) 16 Cal 603 (606) (DB). 
t (’30) 26 AIR 1939 Lab 113 (114,115,116): ILR 
(1939) Lab 103. 

( 31) 18 AIR 1931 Lah 111 (142). (Order refusing 
to sell agricultural land but ordering temporary 
alienation.) 

('30) 17 AIR 1930 Lah 628 (62S). (Debtor an agri¬ 
culturist.) 

(T6) 3 AIR 1916 Mad 727 (727). 


(’93) 16 Mud 447 (119) (I>B). (If the proceeding 
sought to be eel aside relates to the execution and 
the consent is between the parties to the suit the 
specilic ground on which the proceeding is im¬ 
peached is not material within the meaning of 
S. 244 (now S. 47).) 

I (’38) 25 AIR 1938 Nag 558 (559). 

( 35) 22 AIR 1935 Nag30(31.32): 31 Nag L It 217 

C31) 18 AIR 1931 Oudh 15 (19): 6 Luck 452. (Pro¬ 
perty claimed as wakf.) 

('30) 17 AIR 1930 Oudh 256 (258) (DB). (Want 
of sanction under S. 20 of the Oudh Laws Act.) 

(’25) 12 AIR 1925 Oudh 618 (619) : 28 Oudh Cas 
1 1 5 (DU). (Judgment-debtor having no saleable 
interest in the property. 8 All 116 followed ) 

3 ; ( ; , 2 . ) -“ 9 rV. R 153 (155) : ILR (1942) 

Lah ->oJ (1- B). (Property not liable to attachment 
and sale under cl. (c) of the proviso to S. 60 C p 
Code.) * 
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preferred by a third party does not come within this section 4 and a separate suit by him 
m respect thereof will not be barred. 5 A person against whom a suit has been dismissed 
is a party to the suit within the meaning of this section and hence, an objection by such 
person will be covered by this section. 6 An objection raised by a judgment-debtor not in 
his private capacity but in a representative capacity as shebait of an idol on the ground 
of the property belonging to the idol, will be one by a stranger and not by a party to the 
suit and as such will not be covered by this section. 7 As to whether an order on such 

objection by a party, and therefore coming under the section, is appealable as a decree, 
sco Note 84. 

^ here a puisne mortgagee who is impleaded as a party to a suit on a prior 
mortgage objects to the sale of the mortgaged property on the ground that it belongs to 
him, his objection being one which attacks the decree itself, does not relate to the 
execution, discharge or satisfaction of the decree and hence is not covered by this section. 8 
Imt an objection by him that the sale should not be unconditional so as to conclude his 
rights can be entertained by the executing Court under this section. 9 


See also Notes l and 24 on O. 21, R. 58. 

46. Question, if property attached belongs to judgment-debtor. — 
Where, in execution of a money decree , properties in the hands of the legal representative 
of the debtor arc attached, and the representative objects to the attachment on the 
ground that the property is his own and not that of the debtor, 1 or that he has a charge 


(*•11) 28 AIR 1941 Pat 240 (241) (DB). (An objec¬ 
tion by the holder of a Ghatwali tenure that the 
tenure is not saleable by reason of S. 60 can be 
raised under S. 47.) 

( 37) 24 AIR 1937 Pat 5G2 (563). (Purchaser of 
non-transferable holding dispossessed in execution 
of rent decree against transferor can apply under 
Section 47.) 

('29) 1G AIR 1929 Pat 472 (472) (DB). (A defendant 
against whom a suit is dismissed is nevertheless 
party to the suit.) 

(’29) IG AIR 1929 Pat 141 (144) : 8 Pat 717. 
t'3S) 25 AIR 1938 Rang 250 (251) : 1938 Rang 
Lit 583 (DB). (Mortgageedecree-holder purchasing 
mortgaged property in execution of his own decree 
is representative of judgment-debtor.) 

4. (’29) IG AIR 1929 Pat 141 (144) : S Pat 717. 
(*36) 23 AIR 193G Sind 2 (3) : 30 Sind L R 288 

(DB). (Receiver objecting to attachment of moneys 
in his hands.) 

[See (’43) 30 AIR 1943 Cal 5G (57). (Objection to 
attachment taken by mortgagee of property, styled 
as under S. 47 really comes under O. 21 R. 53 
and can be disposed of under that rule.)] 

5. <’3C) 23 AIR 1930 Cal 573 (571) : 1 L R (1937) 

1 Cal 2G4. 

(’37) 24 AIR 1937 Lah 313 (311). 

[Sec (’31) 18 AIR 1931 Cal 202 (201).] 

6 . (’23) 10 AIR 1923 Bom 381 (381) (DB). 

f (’38) 25 AIR 1938 Cal 113 (114): I L R (1938) 1 
Cal 280 (DB). 

(’39) 43 Cal \V N 371 (373) (DB). (Mortgage suit— 
Some of defendants sued in personal capacity and 
as shebaits—Decree passed against them in per¬ 
sonal capacity— Suit dismissed against them as 
shebaits— Such defendants are parties to suit— 
Objection by them to sale on ground that property 
is d( butter is under this section.) 


f (1900) 23 Mad 3G1 (366). 

(’26) 13 AIR 1926 Oudh 64 (64). 

(’29) 16 AIR 1929 Pat 472 (472). 

(’29) 16 AIR 1929 Pat 141 (142): 8 Pat 717. 

Also see Note 8. 

7. (’36) 23 AIR 1936 Pat 256 (257). 

[See also (’36) 23 AtR 1936 Mad 733 (744, 745). 
(Party impleaded in suit in one capacity and ob¬ 
jecting in execution proceedings in another capa¬ 
city— Objection is not one within this section.)] 
[But see (’42) 29 AIR 1942 Sind 14 (15) : I L It 
(1941) Kar 474 (DB). (Judgment-debtorobjccting 
because property held by him as mutwalli—Case 
comes within S. 47 and not O. 21, It. 58—Simple 
question of validity of wakf can be decided in 
execution proceedings.) 

(’39) 26 AIR 1939 Sind 22(23). (Judgment-debtor 
contending that properties held by him are wakf 
properties—S. 47 applies.)] 

8 . (’36) 23 AIR 1936 Pat 552 (553) (DB). 

9. (’36) 23 Allt 1936 Pat 552 (553) (DB). 

Note 46 

1. (’ll) 28 AIR 1941 Sind 142 (111) : ILlt (1941) 
Kar 211 (DB). 

(’29) 16 AIR 1929 All 602 (603) : 51 All 878. 
f (’34) 21 AIR 1934 Mad 621 (622) (DB). 

(’37) 24 AIR 1937 All 97 (98). 
f (’35) 22 AIR 1935 All 183 (184) (DB). 

(’28) 15 Allt 1928 All 701 (705). 

(’23) 10 Allt 1923 All 115 (116). 

(’17) 1 AIR 1917 All 160 (161): 39 All 17 (DB). 

(17 Cal 711 followed.) 

(’09) 3 Ind Cas 195 (196) (DB) (All). 

(’06) 28 All 51 (53, 54) (DB). 

(’99) 21 All 323 (328) (DB). 

(’99) 1899 All W N 24 (24) (DB). 

*(’90) 12 All 313 (321, 324, 327) (FB). 

(’90) 12 All 73 (78) (DB). 



QUESTIONS RELATING TO EXECUTION 


( S 47 N 46 1 528 


or lien thereon,- the question is one in execution of the decree between a party and a 
representative of the opposite party and is within the section. Similarly, where a person 
is sued as the legal representative of a deceased person, an objection raised by such legal 
representative on the ground that the property attached belongs to him and not to the 
deceased, will come within this section as raising a question between the parlies to the 
suit. 3 But, where he objects, not on his own behalf, but as representing third parties, 
or as trustee, 4 the objection is really one by such third parties and falls under o. 21, R. 58, 
and not under this section. See also o. 21, R. 5S and Notes thereon. 


(’87) 9 All 60.5 (608). 

(’85) 7 All 733 (731) (DB). 

(’85) 7 All 547 (549, 550) (DB). 

(’62) 4 All 190 (192). 

t (’34) 21 AIR 1934 Bom 296 (297) : 58 Bom 513 
(DB). 

( 28) 15 AIR 1928 Bom 531 (536) : 53 Bom 46 
(DB). 

(’10) 34 Bom 546 (551) : 7 Ind Chs 157 (458 459) 
(DB). 

(’04) 6 Bom L R 697 (699) (DB). 

(’96) 1896 Bom P J 847 (847) (DB). 

(’85) 9 Bom 458 (460) (DB). 

(’35) 22 AIR 1935 Cal 14 (11). 

(’34) 21 AIR 1934 Cal 258 (259). 

(’28) 115 Ind Cas 353 (353) (DB) (Cal). 

(’21) 8 AIR 1921 Cal 242 (244) (DB). 

(’16) 3 AIR 1916 Cal 814 (814) (DB). (following 
17 Cal 711.) 

(’15) 2 AIR 1935 Cal 275 (276) (DB). (Do.) 

(’12) 16 Ind Cas 385 (386) (DB) (Cal). (Do.) 

(12) 16 Ind Cas 255 (255) (Cal). (Decree against 
the legal representative) 

(1900) 27 Cal 34 (36) (DB). 

*(’90) 17 Cal 711 (714, 718, 721) (FB). 

(’89) 16 Cal 1 (7. 8) (DB). 

(’73) 12 Beng L U 65 (71) (DB). 

(’73) 20 Suth W R 162 (162) (DB). 
f'71) 15 Suth W R 163 (164) (DB). 

(’30) 17 AIR 1930 Lab 1068 (1070). (Decreeagainst 
mortgagor's legal representative claiming inde¬ 
pendent interest and objecting to sale of that 
interest—To be decided in execution.) 

(’27) 14 AIR 1927 Lah 895 (896). 

t (’21) 8 AIR 1921 Lah 173 (175) (DB) 

(’87) 1887 Pun Re No. 47 at p. 103. 

(’37) 24 AIR 1937 Mad 108 (108). 

(’35) 22 AIR 1935 Mad 923 (925). 

( 03) 26 Mad 501 (502) (DB). 

(’94) 17 Mad 399 (400) (DB). (Objection to sale.) 
(’83) 7 Mud 255 (257, 258) (DB). 

(’82) 5 Mad 391 (393, 394) (DB). 
t (’39) 26 AIR 1939 Nag 147 (149) : I L R (1939) 
Nag 165 (DB). 

(’31) 18 AIR 1931 Nag 27 (28). (Objection to sale.) 
( 26) 13 AIR 1926 Nag 476 (480). 

(’93) 6 C P L R 4 (5). 

C33) 20 AIR 1933 Oudli 473 (474). (If legal repre¬ 
sentative proves his possession the onus is on the 
decree-holder to prove that the property belongs 
lo debtor.) 

C29) 10 AIR 1929 Oudh 21 (21). 

(’20) 13 AIR 1926 Oudh 6 1 (61). 

C05) 8 Oudh Cas 405 (408) (DB). 

('98) 1898 Oudh Cas Sup Yol 60 (05). (S. 2 1 1 (now 


S. 47, C.P.C.) makes no distinction between repre¬ 
sentatives brought on record before and representa¬ 
tives brought on record after the decree.) 
f (’34) 21 AIR 1934 Pat 188 (190) (DB). 

(’22) 9 AIR 1922 Pat 572 (573) (DB). 

(’37) 24 AIR 1937 Tesh 82 (83). (Objection in such 
a case can be raised even after sale.) 

(’34) 21 AIR 1934 Rang 127 (128). 

(’28) 15 AIR 1928 Rang 29 (30) : 5 Rang 659. 
t (’27) 14 AIR 1927 Rang273(274):5 Rang 393(DB). 

(’24) 11 AIR 1924 Rang 323 (325, 326) : 2 Rang 
168 (DB). 

t (’31) 18 AIR 1931 Sind 84 (87): 25 Sind L 11374 
(DB). (Ss. 47 and 53 can be extended even to pro¬ 
perty which comes into legal representative’s hand 
by partition before judgment-debtor’s death.) 

[See (’41) 28 AIR 1941 Mad 28 (29): I LR (1941) 
Mad 203 (FB).] 

{See also (’86) 188G Bom P J 250 (251). 

(’19) 6 AIR 1919 Cal 623 (624) (DB). (A separate 
suit by legal representative to set aside sale does 
not lie — Objection ought to have been taken 
under Sectiou 47. Objection that the property 
belonged to legal representative and not to the 
deceased judgment-debtor hence not liable to be 
sold.)] 

I But see (’39) 26 A I R 1939 Pat 354 (355, 356) 
(DB). 

(’25) 12 AIR 1925 Sind 156 (158) (DB).J 

Also see S. 52 N. 14. 


1938) 


2. (’29) 16 A I R 1029 Lah 762 (763). (Section 47 
is not restricted to money decrees but co\ e»rs all 
decrees.) 

(’09) 2 In.l Cas 432 (432) (DB) (Mad). 

(’03) 1903 Pun L R No. 20 (Dll). (Lien.) 

3. (’39) 26 AIR 1939 Lah 256 (257). 

(’38) 2 5 A I R 1938 Mad 731 (733) : [ U! 

Mad 1080 (DB). 

C34) 21 AIR 1931 Mad 021 (622) (DB). 

(’31) 21 AIR 1934 Rang 127 (128). 

4. (’16) 3 AIR 1916 Mad 789 (7*9) (DB). 

(’88) 15 Cal 137 (4 15) (DB). 

(’28) 15 AIR 192* All 392 (393) 
f (’21) 11 AIR 1924 All 183 (1.8 I 
Wiikf ) 

( 06) 28 All 641 (616). 

(’06) 1906 All W N 157 (157, 158) (DB). 

( 06) 3 All L Jour 370 (371). 

(’8-5) 7 All 36 (37) (DB). (Objection as a wakif.) 
(’80) 2 All 752 (753) (DB). 
t ( 98) 23 Bom 237 (212, 213) (DB). 
f 1*1 •>)•■* AIR 1915Cal 327 (331); 1*2 Cal 110 (DIB. 
(As a slie-bait of an idol.) 

(’13) 20 Ind Cas 790 (791. 792) (Dll) (Cal). (Do.) 
(11) 39 Cal 298 (302) : 12 Ind Cas 163 116 11 (l-’B). 


50 All 801. 

(As mutawalli of 
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Where, in execution of a mortgage decree , the mortgage properties are brought 
to sale, and the legal representative of the judgment-debtor objects on the ground that 
the property is not that of the judgment-debtor or that it could not have been validly 
mortgaged by him, the objection is really one which attacks the decree itself which 
directs the sale of the properties. Such an objection, therefore, cannot be gone into by 
the executing Court, but should be raised in a separate suit. 5 But, where in execution 
of a mortgage decree, properties not mortgaged are brought to sale as part of the 
mortgaged properties, the objection of the legal representative that such properties are 
his own properties will fall under this section. 6 


47. Question, if debts were contracted without legal necessity or tainted with 

immorality or that the attached property is self-acquired or ancestral. — See 
Notes on Section 53. 

47a. Question as to binding character of debt on other brothers where 
decree is obtained against elder brother. — Where a suit on a promissory note is 
filed against the eldest brother (in a joint Hindu family) as a personal claim and a decree 
is obtained, the question of the binding character of the debt as against the other members 
of the joint family who are not sons or descendants of the judgment-debtor cannot be 
gone into in execution proceedings. 1 

48. Question as to the transferability of the property proceeded 
against. — Where application is made to execute a decree for money by the attachment 


COS) 12 Cal W N 308 (309) (D13). 

(’07) 11 Cal W N 115(117) (DB). 

•f (’02) 6 Cal W N 003 (007) (SC). (A separate suit 
by a ehebait to set aside the sale of debutter property 
was held maintainable.) 

(’02) 0 Cal W N 03 (01, G5) (DB). 

(’90) 17 Cal 57 (05) (DB). (As a shebait of an idol.) 
C*7) 1887 Pun Re No. 12 at p. 127 (DB). 

(’18) 5 AIR 1918 Mad 1110 (1110) (DB). 

COs) 31 Mad 125(120) (DB). (Objection as a trustee.) 
t (1900) 23 Mad 195 (202) (FB). (Do.) 
f (’39) 20 AIR 1939 Nag 183(185) : ILR(1939)Nug 
518 (DB). 

C30) 17 AIR 1930 Nag 293 (291) : 27 Nag Lit 10. 

(’ll) 12 Ind Cas 411 (111) (DB) (Oudh). (Objection 
as a trustee of Ibe property for religious pur- 
poses.) 

(’22) 9 AIR 1922 Pat 190 (190) : 1 Pat 637 (DB). 
[But see ('89) 1889 Pun Re No. 9 at p. 18 (DB). 
(The* question whether the attached property is of 
the judgment-debtor is one relating to execution.) 
\ (’27) 1 1 AIR 1927 Oudh 120 (120, 122) : 2 Luck 
115 (DB).] 

5. (’ll) 28 A 1 R Bill Mad 898 (902, 903): I L R 
(1912) Mad 271 (L B). (Mortgage decree or decree 
for specific performance by execution of sale deed 

_ Execution proceedings — Person impleaded as 

legal representative of deceased party cannot ques¬ 
tion decree — He is not bound to have his own 
claims to property in suit decided in execution 
proceedings—lie can tile separate suit to establish 
his claims : 7 Mad 255, Overruled.) 

(’10) 27 A 1 li 1910 Rang 1G1 (1G2) : 1910 Rang 
L It 102. 

(’99) 12 C P Jj It 79 (77). 

(’32) 55 Cal L Jour 111 (119) (DB). (Sons of mort¬ 
gagor also impleaded in suit — Decree—Saleability 


of property in decree cannot be questioned in exe¬ 
cution.) 

f (’32) 19 AIR 1932 All 49(50)(DB). (Mortgagor’s 
legal representative pleading rights under a para¬ 
mount title acquired before linal decree but not 
provided for therein cannot be raised in execution.) 
(*12) 11 Ind Cas 7 (8) (DB) (Cal), 
f (’39) 26 AIR 1939 Luh 178(179,180):ILR(1939) 
Lah 493 (DB). (Reversing AIR 1939 Lab 51.) 
(’35) 22 AIR 1935 Lab 519 (550). 
t (’09) 32 Mad 429 (440, 411):2 I. C. 18 (23) (DB). 
(Dissenting from 7 Mad 255 which was however 
approved by the Privy Council on another point.) 
[See also (’29) 16 AIR 1929 All 291 (293): 51 All 
752 (DB). (Order imposing conditions on the 
order of sale of properties fixed by decree.)] 

(’35) 22 AIR 1935 Bom 95 (96) (DB). (Mortgage 
decree on niullanki land — Objection taken in 
execution tbnt it is not saleable, and not taken at 
the trial of suit — Objection cannot be allowed in 
execution.) 

(’29) 16 AIR 1929 Rang 275 (275) (DB). 

[But see (’36) 23 AIR 193G Mad 675 (677) (DB). 
(Question of paramount title can be raised under 
Section 47).] 

(See however (’39) 2G AIR 1939 Sind 142 (114): 

1 L R (1939) Kar 398 (DB). (Mortgage decree 
against zainindar within S.29, Sind Encumbered 
Estates Act—Judgment-debtor dying during pen¬ 
dency of execution—Objection by judgment-deb¬ 
tor’s representative that decree is not executable 
after judgment-debtor’s death lies under S. 47.)] 
Also see Notes 29 and 64. 

6 . (*39) 26 AIR 1939 All 36S (369) : I L R (1939) 
All 385 (DB). 

Note 47a 

1. (’35) 22 AIR 1935 Mad 115 (146) (DB). 
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and sale of an occupancy holding, the judgment-debtor is entitled under this section to 
raise the question that the holding is not saleable according to custom or usage and to 
have that question determined in execution proceedings. 1 See also Note 45. 

49. Question between decree-holder and judgment-debtor in which 
auction-purchaser is interested. — A questiofi relating to execution, discharge, or 
satisfaction of the decree “between the parties” must be determined under this section. 1 
The fact that the auction-purchaser is interested in such a question does not take it out 
of the section." In Prosunna Kumar Sunyal v. Kalidas Sumjal, 3 their Lordships of 
the Privy Council observed as follows : 

“When a question has arisen as to the execution, discharge or satisfaction ofadccree between the 
parties to the suit in which the decree was passed, the fact that the purchaser who is no party to the 
suit is interested in the result, has never been held a bar to the application of the section. ” 

As to what is a question between the parties, see Note 5. 


50. Question between the execution purchaser and a party or his 
representative. — As to disputes between a defaulting purchaser and a party to the 
suit, see o. 21, R. 71. 

As to questions relating to delivery of possession, sec Note 19. 


51. Setting aside sales in execution. — As between the judgment-debtor 
and a decree-holder an objection to the sale in execution of the decreo or an application 
to set it aside is one in execution and must be determined in execution and not by a 
separate suit. 1 But the power to set aside the sale, in cases where the grounds for so 


Note 48 

1. ( 07) 11 Cal W N 83 (85) (DB). (Objection to 
sale.) 

t (1900) 27 Cal 187 (189) (DB). (Do). 

(’35) 22 AIR 1935 All 588 (589) (DB). 

C8G) 8 All 146 (148) (FB). 

(’97) 24 Cal 355 (358) (DB). (Objection to sale.) 
(’10) 7 Ind Cas 48 (48) (DB) (Cal). (Application to 
sot aside sale.) 

( -0) 7 Allt 1920 Pat 710 (710) (DB). (Objection to 
sale.) 

[But see (’84) 8 Bom 185 (187) (DB). (Where 
property to he sold is specified in the decree, the 
sale cannot be objected to on tbe ground of its 
non-transferability in execution proceedings.) 
t (’03) 7 Cal W N 607 (608) (DB). 

(’20) 7 AIR 1920 Pat 715 (715) (DB). (Doubted.)] 

Note 49 

1. ( 03) 26 Mad 740 (741) : 13 Mad L Jour 237 
(238) (DB). (Decree-holder himself auction-pur¬ 
chaser.) 

(’93) 16 Mad 117 (449) (DB). (Do.) 

Also see Note 4. 

2. (’42) 29 A I R 1942 Pat 244 (246) : 21 Pat 233 
(DB). (The question whether a certain property 
can be sold in execution in contravention of 
S. 12-A of the Cbota Nagpur Encumbered Estates 
Act is essentially one between judgment-debtor 
and decree-holder and cannot be raised in a sepa¬ 
rate suit although such suit may be brought not 
against the decree-holder but against tbe auction- 
purchaser at the sale and though it may be assumed 
that tbe auction-purchaser i3 not a representative 

either of the judgment-debtor or of the decree- 
holder.) 


('ll) 28 AIR 1941 Lali 327 (331). 

(’41) 28 AIR 1941 Mad 606 (607) (DB). (Insolvent 
judgment-debtor—Property sold without notice to 
oflicial receiver under O. 21, R.22—Official Recei¬ 
ver applying to have sale declared void—Application 
fulls under S. 47.) 

(’41) 28 AIR 1941 Pat 566 (570) (DB). 

*(’92) 19 Cal 683 (688, 689): 19 Ind App 166 (PC). 

(’21) 8 AIR 1921 Mad 420 (422) (DB). (Following 
AIR 1920 Mad 324 : 43 Mad 107 (FB)—Question 
raised by judgment-debtor against auction-pur¬ 
chaser in which judgment-debtor and decree-holder 
are adversely interested is within the Section.) 

(’34) 21 AIR 1934 Lab 105 (106). (Do.) 
f (T7) 4 AIR 1917 P C 121 (123) : 11 Mad 103 : 
45 Ind App 54 (PC). 

(’10) 7 Ind Cas 457 (158) (I)B) (Bom). (Judgment- 
debtor not allowed to attack sale by way of defence 
to suit for possession by auction-purchaser.) 

(’09) 3 Ind Cas 763 (764) (Bom). 

(’07) 31 Bom 207 (215). 

(’28) 15 AIR 1928 Cal 865 (866). 

(’99) 26 Cal 539 (544). 

(’37) 24 AIR 1937 Mud 779 (781). (Execution sale 
set aside — Application by auction-purchaser for 
refund of purchase money—Question is one under 
this section.) 

(’28) 15 AIR 1928 M.-id 806 (807). 

CIO) 31 Mad 117 ( 118 , 420) : 8 Ind Cas 429 (429) 

3. *(’92) 19 Cal 683 (688, 689). 

Note 51 


1. (11) 28 AIR 1911 Cal 

Cal 334. 


5* (00) : I L R (1940) 


■> 


t (’ll) 31 Mad 417 (418). 

( 10)34 Bom 546 (551, 552): 7 Ind Cas 457 (458, 459 ). 
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setting it aside fall within o. 21, Ru. 89, 90 ol- 91, is circumscribed by those provisions. 3 

To hold otherwise would be to render those provisions superfluous so far as parties to the 

suit or their representatives are concerned. An application to set aside a sale on grounds 

not Wlt]nn Me purmew of those provisions must be dealt with under this section 
independently of those provisions. 3 


52. Decree obtained by fraud. — A question whether a decree was obtained 
by fraud or collusion is not one which relates to the execution of the decree but one 
which aftects its very subsistence and validity and such a question can only be raised by 
a separate suit. 1 Sec also Note 29 and s. 38, Note 8. Therefore, where not only the sale 
is impugned as being fraudulent, but the very decree in execution of which the sale took 
place is impeached as having been obtained by fraud, the section is not a bar to a suit 
to set aside the sale thereunder." (see also s. 9, Note 61.) 


53. Fraud in execution proceedings. — Where a judgment-debtor impeaches 
the validity of an execution sale, not on the ground of fraud in the publishing and 
conducting oi the sale, but on the ground of fraud in execution proceedings which 
preceded and led up to the sale, the question, as between the parties, is one falling 
within this section and not under o. 21, R. 90. 1 

54. Fraud anterior to sale. — See Note 53. 


( 05) 1905 All W N 55 (50). 

t’98) 20 All 254 (256, 258). 

f (’34) 21 AIR 1934 Nag 21 (27) : 31 Nag 1, R 67. 
(Application by judgment-debtor to set aside sale 
—Application made against decree-holder and 
auction-purchaser not made party—Application is 
one under this section.) 

C13) 16 Oudb Cas 225 (228) : 21 Ind Cas 570 (571). 

(’05) 8 Oudh Cas 254 (256). 

('31) 18 AIR 1931 Pat 97 (98). 

[See however (’39) 26 AIR 1939 Lab 105 (406): 
1 Ij R (1939) Lah 116 (DB). (Objection under 
S. 17, C. P. Code, to tbcctlcct thatthesale should 
be set aside, cannot be taken after the confirma¬ 
tion ol the sale the reason being that no execution 
proceedings are pending after confirmation.)) 

2. (’39) 26 AIR 1939 Nag241 (212) (DB). (A judg¬ 
ment-debtor when he applies to set aside a sale 
cannot he said to apply under S. 47 when there is 
the specific provision in O. 21, It. 90 — The fact 
that the auction-purchaser is made a party will 
not affect the «|uestion.) 

(’30) 23 A 1 It 1936 Lah 969 (971). (Sale attacked 
on ground of material irregularity in conduct or 
publication of sale — O. 21, R. 90, and not S. 17, 
applies.) 

3. (’ ll) 28 Allt 1911 Pat 506 (570)(1)B). (Material 
irregularity or fraud committed otherwise than in 
publishing or conducting execution sale — Sale 
should be set aside under S. 47.) 

[See (’37) 21 AIR 1937 All 107 (109, 410).] 

Note 52 

1. (’10) 7 Ind Cas 11 (11) (All). 

+ (’96) 23 Cal 639 (641). 

('20) 7 Allt 1920 Lah 1G1 (161). 

(’16) 3 AIR 191G Mad 792 (793) : 38 Mad 221. 

(’89) 12 Mad 503 (501). 

f (’86) 9 Mad 80 (83). 

( 99) 12 C P L R 82 (83, 84, 85). 


2. f (*14) 1 AIR 1914 P C 72 (73) : 42 Cal 244 : 
41 Ind App 267 (PC). 

(’02) 29 Cal 395 (100) : 29 Ind App 99 : 6 Cal W N 
473 (477) (PC). 

(’01) 28 Cal 475 (478, 479) (PC). 

(’01) 5 Cal W N 559 (560, 561). 

(1900) 27 Cal 197 (200). 

(’99) 26 Cal 32G?i (332»). 

(’97) 21 Cal 54G (551). 
f (’97) 21 Cal 605 (60S). 

Note 53 

1. ('ll) 23 AIR 1941 Pat 56G (570) (DB). 

(’ll) 10 Ind Cas 625 (G25) (Cal). 

(’17) 1 AIR 1917 Low Bur 80 (81). 

(’06) 28 All 681 (682, 683). 

(’05) 27 All 702 (703). 

(’02) 24 All 239 (241). 

(’01) 23 All 478 (480). 

(’09) 33 Bom 698 (702) : I Ind Cas 253 (254). 

(’85) 9 Bom 168 (471). 

(’82) 6 Bom 118 (150). 

( 26) 13 AIR 1926 Cal 1219 (1220). 

(T8) 5 AIR 1918 Cal 171 (173). (Fraudulent sup¬ 
pression of process.) 

(16) 3 AIR 1916 Cal 109 (110). 

(’09) 3 Ind Cas 116 (117) (Cal). 

(’07) 5 Cal L Jour 328 (331). 

(’00) 33 Cal 84 (90, 91) : 10 Cal W N 130 (133). 

(’02) G Cal W N 283 (285). 

( 02) G Cal W N 279 (281). (Fraud nlleged to be on 
the part of the auction-purchaser.) 

(’01) 28 Cal 116 (118). 

(1900) 4 Cal W N 538 (540). 

(’99) 2G Cal 539 (542). 

(’99) 26 Cal 324 (331) : 3 Cal W N 399 (100). 

(’99) 3 Cal W N celxxxiii. (Notes of cases.) 

(’98) 2 Cal W N G91 (693). 

(’92) 19 Cal 683 (689) : 19 Ind App 166 (PC). 

(’90) 17 Cal 769 (772, 777) (FB). 

(’84) 10 Cal 410 (412). 
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55. Fraud in publishing and conducting the sale. — As has been seen 
in Note 51, the question of setting aside an execution sale on any ground is, as between 
the parties, one falling under this section. This would, therefore, include an application 
to set aside a sale for fraud in publishing and conducting the sale. 1 The question, however, 
whether such an application falls within the terms of o. 21, R. 90 is important because 
if it does, the Court cannot, except under the conditions specified in that rule sot aside 
the sale. (See Note 51.) It is also important for the purpose of determining whether it is a 
decree or only an appealable order. For, if it is one covered by O. 21, it. 90, it is only an 
appealable order though it may fall under S. <17 also, inasmuch as S. 2, cl. (2) enacts that 
the word “decree” includes the determination of any question within s. 47 but does not 
include any adjudication from which an appeal lies as an appeal from an order. 2 
The word “fraud” was absent in s. 311 of the old Code corresponding to O. 21, R. 90 of 
the present Code, and, in the absence thereof, it was held that an application to set aside 
a sale on the ground of fraud could only come under s. 244 (now S. 47) and not under 
s. 311. 3 Under the present Code, however, o. 21 , R. 90 covers such cases 4 though the 
provisions of the new Code cannot retrospectively affect the character of an order passed 
under the old Code and take it out of the section. 5 

An application to set aside a sale on grounds not within o. 21, Rr. 90 and 91 
falls, as has been seen in Note 51, under S. 47 only and the order on such application is 
appealable as a decree. 5 See Order 21, Rule 90, Note 10. 

56. Other grounds for setting aside sale. — See Notes 57 to 71. 

57. Property not saleable. — See Note 45. 

58. Reversal of decree. — As has been seen in Note 51, the question between 
the parties of setting aside the sale on any ground (including the ground of reversal or 
variation of the decree) is one in execution falling within this section. As to whether a 
claim for restitution of properties taken in execution of such a decree is one in execution 
of the decree or not. see Notes 30 and 33 on section 144. 

59. Amendment of decree after sale. — See Notes 39 ami 58 ami Notes 4, 13, 30 and 33 on 

Section 144. 


60. Ex parte decree set aside after sale. — Where a property is sold in 
execution oi an ex parte decree and purchased by the decree-holder and the decree is 


( 30) 17 Allt 1930 Mud 489 (489). (Omission to 
serve notice of sale proclamation.) 

(’HO) 2 Mad 261 (270). 

(’IS) 5 AIR 1918 Oudh 379 (385). 

(’21) 8 AIR 1921 I>at 51 (57). 

(*19) 6 AIR 1919 Rat 39G (398). 

I See also (’41) 28 AIR 1941 Lah 327 (331). 

( 36) 40 Cal W N 428. (Mortgage decree _ Exe¬ 

cution sale — Suit for declaration of invalidity 
on ground of wrongful and fraudulent inclusion 
of properties not comprised in the mortgage—Suit 

not maintainable.) 

( 05) :v> Cal 957(960,961): I Cal L Jour 476 ( ISO, 
481) (FB). 

(’3s) 25 AIR 1938 Lah 600 (691). (Application 
under 0. 21, R. h 9 fraudulently removed and Court 
not passing orders thereon — Question of fraud 
cannot he agitated in a separate suit.)] 

Note 55 

1. (’31) 18 AIR 1931 Rat 97 (98). 

2 ' u '!V 29 AIK 1912 AH 257 (258) : ILR (1942) 
All 237. 


3. (’05) 27 All 702 (703) : 2 All L Jour 4C9 (170) 
C04) 31 Cal 385 (390) (DR,). 

(’99) 26 Cal 539 (510, 544, 545) (DB). 

(’89) 26 Cal 321 (326, 331) (DB). 

(’92) 19 Cal 341 (344, 345) (DB). 

(’91) 18 Cal 139 (143) (DB). 

(’82) 5 Mad 217 (219) DB). 

4. (’ll) 9 Ind Cas 135 (135, 136) (DB) (Cal). 

(’29) 16 AIR 1929 Nag 130 (131) : 25 Nag L R 5$ 
(’28) 15 AIR 1928 All 351 (354). 

(’31) 18 AIR 1931 Rang 179 (ISO) (DB). 

[See (’28) 15 AIR 192-S Lah 114 ( ill).] 

5. (’12) 16 Ind Cas 690 (691) (DB) (Cal). 

6 . (19) 6 AIR 1919 Rat 396 (398) (DB) 

f C37) 24 AIR 1937 All 407 (410) (DB). (Applica- 
tmn to set aside sale on the ground of its Lein- 
mill and void.) ° 


•1 , , (Urder settin- 

aside sale for want of jurisdiction to sell property 

without attachment—Second appeal lies \ 1 1 V 

[Sec also (’21) 11 AIR 1921 Mud 778 ( 779 ) ] 
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subsequently set aside under O. 9, R. 13, an application under this section and not a suit 
is the remedy to set aside the sale. 1 See Note 51. 

61. Want of notice under O. 21, Rr. 16, 22 and 66. — An objection 
against a sale in execution of a decree on the ground that no notice was served on the 
judgment-debtor under O. 21, R. 22 1 and an application to set it aside on that ground is 
one falling under the section. As to the effect of an omission to issue notice under O. 21 , 
R. G6, see o. 21 , R. 90, Note 14. Where, however, such notice is not necessary the question 
cannot be considered to be one under the section. 2 The question of the irregularity or 
illegality of a notice under o. 21 R. 1G, and its effect upon execution proceedings and sale 
is, as between the parties, one that must be determined under this section. 3 


62. Purchase by decree-holder without permission_A judgment-debtor 

seeking to set aside a sale of his land on the ground that the decree-holder has purchased 
it without permission to bid, must proceed only under this section and not by a suit. 1 


63. Setting aside sale on deposit. — Under the old Code, an order under 
S. 310A (o. 21 R. 89) was not appealable as an order and it was held that a question of 
setting aside a sale on deposit of the decree amount was, as between the parties, one 
under S. 244 (now s. 47) of the Code, and open to second appeal. Under the present Code, 
however, such an order is only an appealable order and, though it may be one under 
S. 47 also, is not a decree open to second appeal. See O. 21 R. 89, Note 29. 


64. Judgment-debtor having no saleable interest. — Order 21 R. 91 enacts 
that a purchaser at the execution sale can apply to have the sale set aside on the ground 
that the judgment-debtor had no saleable interest in the property sold. Obviously, such 
an application is not one between parties to the suit and does not lie under S. 47. 1 
A judgment.debtor seeking to set aside the sale on the ground that he had no saleable 
interest cannot do so under O. 21 R. 91. Nor can he, as against the auction-purchaser, 
do so under s. 47 , as the question is not one between parties to the suit." As against the 
decree-holder, however, such an application will clearly fall under S. 47 and a fresh suit 
will be barred in respect of such relief. 3 But where the sale is in execution of a mortgage 


Note 60 

1. (1900) 27 Cal 810 (813, 824) (DB). 

(1900) 27 Cal 197 (200) (DB). _ 

(’09) 31 All 364 (366) : 1 Ind Cas 744 (<44) (DB). 
(’20) 7 AIR 1920 Bom 12 (12) : 44 Bom 702 (DB). 
(’19) 6 A I R 1919 Bom 175 (176) : 43 Bom 235 

(’07)*6 Cal L Jour 102 (104) (DB). 

+ (’99) 3 Cal W N 6 (7) (DB). 
f (’98) 25 Cal 175 (177, 178) (DB). 

Also ece S. 144, N. 34. 

Note 61 


1 (- 41 ) 28 AIR 1941 Pat 566 (571) (DB). 

(-•>o) 13 AIR 1926 Cal 539 (540) (DB). 

•18) 5 AIR 1918 Cal 771 (172) (DB). 

(-61) 18 AIR 1931 All 145 (146) (DB). 

(’81) 3 All 424 (426) (DB). 

■j- (’31) 18 AIR 1931 Cal 555(556): 58 Cal 825(DB). 
(12) 10 Cal 45 (49) : 15 Ind Cas 500 (507) (DB). 
(’ll) 9 In.l Cal 584 (585) (DB) (Cal). 

| (’10) 5 Ind Cas 390 (393, 394) (DB) (Cal). 

(’93) 21 Cal 19 (22. 23) (DB). 

(’30) 17 AIR 1930 Mad 12 (15). 

+ (’24) 11 AIR 1924 Mad 431 (436, 437) : 47 Mad 
288 (FB). 


( 26) 13 AIR 1926 Pat 397 (397) (DB). 

(’24) 11 AIR 1924 Pat 67 (68) (DB). 

2. (’24) 11 AIR 1924 Pat 111 (112): 2 Pat 916 (DB). 

3. f(’20) 7 AIR 1920 Lab 251 (253). 

Note 62 

1.*(’22) 9 AIR 1922 P C 336 (338) : 19 Ind App 
312 : 1 Pat 733 (PC). 

(’01) 23 All 478 (480) (DB). 

(1900) 22 All 108 (110) (DB). 

(’98) 22 Bom 271 (277) (DB). 

(’87) 11 Bom 588 (590) (DB). 

(’32) 19 AIR 1932 Cal 672 (674) : 59 Cal 956 : 
36 Cal W N 125(126, 127) (DB). (Receiver having 
no special leave to bid.) 

(’28) 15 AIR 1928 Lab 666 (667) (DB). 

(’12) 17 Ind Cas 126 (126) (DB) (Mad). 

(’93) 16 Mad 287 (289) (DB). 

(’82) 5 Mad 217 (219). 

Note 64 

1 . (’09) 3 Ind Cas 438 (439) (DB) (Cal). 

2. (’83) 1883 All W N 218 (218) (DB). 

(’24) 11 AIR 1924 All 273 (274). 

[.Sec also (*85) 7 All 641 (644).) 

3. (’83) 1883 All W N 218 (218) (DB). 
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decree , an objection that the judgment-debtor had no saleable interest in the property is 
really an attack on the decree itself and cannot be gone into by the executing Court. 4 

65. Sale in contravention of the Transfer of Property Act.—A sale of 
property in contravention of the provisions of o. 34 of this Code can bo set aside, as 
between the parties to the suit, only by an application under this section and not by a 
suit. See O. 34 R. 14, Note 7. 

66. Sale in contravention of stay order. — An application to set aside a 
sale held in contravention of a stay order is as between the parties to the suit one under 
this section. 1 But where the original application for stay as well as the order for stay is 
without jurisdiction, as where an application was made to the original Court after the 
transfer of the decree to the Collector for execution under S. 68 of the Code, an application 
to set aside the sale on the ground of its being one in contravention of the stay order is 
not one under section 47. 2 

67. Sale in contravention of injunction order.—Where a judgment-debtor 
seeks to set aside the sale on the ground that it was held during the pendency of a 
temporary injunction, his remedy, if any, is by an application under this section and 
not by a separate suit. 1 It has been held that where a sale takes place in contravention 
of an express direction of the Court, the latter has an inherent power to set it aside 
suo motu. 2 

68. Sale not warranted by decree. — The proper procedure to set aside a 
sale on the ground that it is not warranted by the terms of the decree or that it was 
held in contravention of the directions contained therein is, as between the parties to 
the suit, by an application under this section and not by a suit. 1 

69. Sale under time-barred decree. — A separate suit does not lie to set 
aside a sale in execution of a decree on the ground that at the time of execution it was 
barred by time; the remedy as between the parties to the suit is by an application under 
this section. 1 See also order 21 , Rule 92, Note 2. 


4. (’40) 27 AIR 1940 Rang 161 (162) : 1940 Rang 
L R 402. (Final mortgage decree—Application by 
mortgagee for sale—Death of mortgagor—Objection 
by legal representative on ground that property 
solely belonged to him and mortgagor had no 
interest therein—Objection held did not fall within 
ambit of S. 47 — Proper remedy is by way of suit.) 
(’26) 13 AIR 1926 Pat 202 (204) : 4 Pat 696 (DI3). 
(’29) 16 AIR 1929 Rang 275 (275) (I)B). 

Also see Note 46. 

Note 66 

1. (’42) 29 AIR 1942 Pat 146 (147). (Section 47 
applies though application is described as one 
under O. 21, R. 90.) 

\ (’26) 13 AIR 1926 All 457 (459) (DB). 

(’24) 11 AIR 1924 All 698 (699) (DB). 

2 ( db) 8 ) 15 AIIi 1928 Bom 189 * 190 * : 52Bom 290 

{.See (-40) 27 AIR 1940 Nag 372 (375). (Under 
11 of Central Provinces Money-lenders Act, 
application for stay of execution lies to civil Court 
even after transfer of decree to Collector for exe¬ 
cution — Sale by Collector sought to be declared 
void on ground of its being in contravention of 

stay order by civil Court—Application falls under 
Section 47.)] 


Note 67 

1. (’05) 2 All L Jour 694 (696) (DB). 

2. (’31) 18AIR 1931 Lah 344 (344): 12 Lah 602(DB). 

t (’33) 20 AIR 1933 Mad 399 (400, 401). 

Also see O. 21 R. 92, Note 2. 

Note 68 

1. (’25) 12 AIR 1925 All 551 (552) (DB). 

(’75) 24 Suth W R 452 (452) (DB). 

(’28) 15 AIR 1923 Mad 140 (141) (DB). 

(’17) 4 AIR 1917 Mad 877 (879) (DB). 

t (’12) 13 Ind Cas 133 (134) (DB) (Mad). 

(’28) 15 AIR 1928 Rang 215 (217). 

[See also (’41) 28 AIR 1941 Pat 566 (572) (DB). 
(In performance of its duty of executing a decree 
the executing Court has no jurisdiction to hold a 
sale in contravention of the terms of the decree.) 

(’23) 10 AIR 1923 Bom 62 (62): 16 Bom 914 (DB). 
(Property not subject to mortgage was so shown 
by plaintiff through mistake — Property was in¬ 
cluded in the decree and was sold under it_Sale 

is not nullity.)] 

[But see <’25)12 AIR 1925 All 236(237): 47 AH 304 
(DB). (hule can be set aside under O. 21 R. 90.)1 

Also see Note 35. ’ ’ ' /J 

Note 69 

I. (13) 21 Ind Cas 938 (943) (DB) (Cal). 


1CPC. 34. 



580 [S 47 N 70] QUESTIONS RELATING TO EXECUTION 

f 

70. Sale without jurisdiction* —Even where the sale is held without juris¬ 
diction, 1 a3 where, at the time of the sale the judgment-debtor is dead, 3 or the property 
is outside the territorial jurisdiction of the Court, 3 a party seeking to set aside the sale 
on that ground must do so under this section. 

71. Other grounds for setting aside sale. — A judgment-debtor may seek 
to set aside an execution sale on grounds other than the ones set out above in Notes 54 
to 70. The following are some of the cases in which only an application under this 
section lies and not a separate suit — 

(&) Where the receiver of an insolvent’s estate seeks to set aside an execution 
sale on the ground of a prior adjudication of the debtor. 1 

(b) Where the Official Receiver of an insolvent’s estate seeks to set aside an 

execution sale of insolvent’s property on the ground of want of notice 
to him under order 21, Rule 22. 2 

(c) An objection by the judgment-debtor to the sale founded on a mis¬ 

description of the terms of the decree in the execution application. 3 

(d) An objection by the judgment-debtor that the execution sale was void on 

the ground that the auction-purchaser, the liquidator of the decree-holder 
company, was not competent to bid for, and purchase, any property as 
liquidator under law. 4 

(e) An objection that the sale in execution was void because the previous 

sanction for such sale of a particular authority necessary in the case was 
not obtained. 5 

(/) Where the decree-holder seeks to set aside a sale on the ground of material 
irregularity in that the permission granted to him to bid has been 
modified behind his back. 6 

(g) Where the sale is sought to be set aside on the ground of failure of the 

purchaser to make the deposit of 25 per cent, required under o. 21, R. 84. 7 

(h) Where it is sought to be set aside on the ground that the decree has been 

satisfied before the sale. 8 

(i) Where the decree-holder seeks to set aside the sale on the ground that the 

decree-holder’s own property was sold by mistake instead of that of the 
judgment-debtor. 0 See also o. 21, R. 64, Note 6. 


(’78) 23 Suth W R 257 (258) (DB). 

(’73) 20 Suth W R 5 (6) (DB). 

(’70) 13 Suth W R 273 (274, 275) (DB). 

Note 70 

1. (’41) 28 AIR 1941 Pat 56G (568) (DB). 

2. (’15) 2 AIR 1915 Cal 268 (271) (DB). 

(’90) 12 All 440 (446) (FB). 

3. (’24) 11 AIR 1924 All 261 (262, 263) : 46 All 
153. 

(’90) 17 Cal 699 (704) (FB). 

Note 71 

1. (’17) 4 AIR 1917 Mad 924 (925) (DB). 

t (’35) 22 AIR 1935 Cal 503 (504):62 Cal 457 (DB). 
(The receiver is the representative of both the in¬ 
solvent and his creditor.) 

2. (’411 28 AIR 1941 Mad 606 (607) (DB). 

3. (’98) 8 Mad L Jour 115 (116). 

4. (’28) 15 AIR 1928 Lah 666 (667) (DB). 

5. (’42) 29 AIR 1942 Mad 509 (510) (DB). 


6 . (’25) 12 AIR 1925 Oudh 381 (382). 

7. (’89) 16 Cal 33 (36, 39) (DB). 

(’ll) 9 Ind Cas 66 (67) (DB) (Cal). (Failure to pay 
the amount makes the sale void.) 

8 . (1900) 22 All 86 (88) (DB). (Suit by decree- 
holder and judgment-debtor against auction-pur¬ 
chaser.) 

(’94) 16 All 5 (8) (DB). 

(’ll) 36 Bom 156 (163): 12 Ind Cas 911 (912) (DB). 
(’13) 21 Ind Cas 938 (942) (DB) (Cal). 

(’ll) 9 Ind Cas 452 (452) (Low Bur). 

ISee also (’97) 21 Bom 463 (464). (Bona fide 
purchaser—Sale oannot be set aside.) 

(TO) 37 Cal 107 (116) (DB). (Bona fide purchaser 
_Sale cannot be set aside on ground of satisfac¬ 
tion of decree if the same is not certified to Court.)] 

9. t (’28) 15 AIR 1928 Cal 865 (867) (DB). 

[But see (*22) 9 AIR 1922 Mad 63, (63) (DB). 

(Remedy is by a separate suit.)] 
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(j) Where the sale is sought to be set aside on the ground that the petition to 

set aside the sale was compromised behind the applicant’s back and in 
fraud of his rights, 10 or by the judgment-debtor’s son without authority. 11 

(k) Where a receiver appointed under 0.40, R. l purchases the property in 

court-sale in the capacity of decree-holder without obtaining special leave 
for that purpose, even though he has obtained leave under o. 21 , r. 72. 12 

71a. Miscellaneous-Apart from the particular classes of questions relating 

to the execution, discharge or satisfaction of the decree, discussed in Notes 29 to 71 the 
following have also been held to be questions coming within the section : 

(l) A question as to the legality of the procedure or the jurisdiction of the 

executing Court to order a sale. 1 

(2) An order deciding whether a decree is time-barred or not. 2 

(3) An order directing execution to issue or refusing to execute a decree. 3 
_ An order recognising, or refusing to recognise, an assignment of a decree, 4 


10. (’09) 3 Ind Cas 116 (117) (DB) (Col). 

11. (’02) 24 All 209 (210, 211) (DB). 

12. (’32) 19 AIR 1932 Cal 672 (674) : 59 Cal 956 
(DB). 

ISee also (’43) 30 AIR 1943 Mad 414 (414). (Re¬ 
ceiver—Purchase by, of property under his recei¬ 
vership — Sale should be set aside on grounds of 
public policy—Sale whether by Court or Official 
Receiver is immaterial.)] 

Also see O. 40, R. 1, Note 28. 

Note 71a 

1. (’29) 16 AIR 1929 Lah 449 (452) (DB). 

( 30) 17 AIR 1930 Mad 414 (415). (Objection re¬ 
garding defect of attachment.) 

(’20) 7 AIR 1920 Lah 443 (444). 
t (’20) 7 AIR 1920 Oudh 21 (22) (DB). 

(’23) 15 AIR 1928 Rang 40 (41):5 Rang 775 (DB). 
(Refusal of the transmitting Court to decide exe- 
cutability of decree and leaving it to the executing 
Court.) b 

2. (’24) 11 AIR 1924 Pat 683 (685, 686) (DB). 

^ (DB) 16 A 1 11 1929 A11 287 ( 287 ) : 51 A11 640 

(’13) 21 Ind Cas 938 (940) (DB) (Cal). 

(’14) 1 AIR 1914 Lah 415 (416) : 1913 Pun Re 
No. 110 (DB). 

(’3G) 23 AIR 1936 Mud 801 (801) (DB). 

(’27) 14 AIR 1927 Mad 842 (843) (DB). 

3. (’15) 2 AIR 1915 Cal 238 (239) (DB). 

(’15) 2 AIR 1915 Mad 197 (198) : 37 Mad 29 • 12 
Ind Cas 604 (666) (DB). 

(’15) 2 AIR 1915 P C 88 (89) (P C). (Disallowing 
judgment-debtor s objections to execution ) 

(’14) 1 AIR 1914 All 288 (289). (Do.) 

(’88) 1888 All W N 245 (246). (Do.) 

(’01) 28 Cal 81 (83) (DB). (Do.) 

(’83) 9 Cal 872 (874) (DB). (Do.) 

\\\*\ 19 Ind Cas 921 (922) (DB) (Lah). (Do.) 

1 lS 19 , 16 - Upp Bur 1 (2) : 2 U PP B « Kul 

nu. t'Jrder refusing to execute.) 

’27) 14 AIR 1927 All 574 (575) (DB). (Do ) 
j 03) 25 All 443 (445) (DB). ' 

( 87) 9 All 229 (229): 1887 All W N 19 (20) (DB). 
(Refusal to execute for the amount olaimed.) 


(’83) 5 All 212 (213, 214) (DB). (Order requiring 
succession certificate before execution.) 

(’83) 7 Bom 301 (302) (DB). (Refusal of an order 
under O. 21, R. 21.) 

(’37) 24 AIR 1937 Cal 425 (426) (DB). (Order direct¬ 
ing execution to proceed.) 

(’09) 1 Ind Cas 284 (284, 285) (DB) (Cal). 

(’29) 16 AIR 1929 Lah 390 (390). (Order holding 
that amiXint due under an instalment decree did 
not fall due under a default clause.) 

(’24) 11 AIR 1924 Lah 604 (604, 605). (Refusal to 
execute against the person of the judgment-debtor ) 

(’20) 7 AIR 1920 Lah 117 (118) (DB). 

(’35) 22 AIR 1935 Mad 647 (648). 

(’08) 31 Mad 406 (408) (DB). 

(’94) 17 Mad 394(395) (DB). (An order under O. 21 
R. 15 allowing one of several decree-holders to 
apply for execution.) 

(’26) 13 AIR 1926 Pat 202 (203) : 4 Pat 696 (DB). 
(On the ground that property comprised in the 
decree not saleable.) 

(’22) 9 AIR 1922 Pat 59 (60) (DB). 

(’36) 23 AIR 1936 Pesh 40 (47) (DB). (Order refus¬ 
ing execution and directing the filing of a fresh 
application.) 

(’17) 4 AIR 1917 Low Bur 179 (179) : 8 Low Bur 
Rul 300 (DB). (Refusal to execute a decree against 
a partner obtained against a firm.) 

4. (’02) 25 Mad 545 (545) (DB). 

(’16) 3 AIR 1916 Cal 471 (472) (DB). 

(1900) 27 Cal 670 (672) (D13). 

(’22) 9 AIR 1922 Lah 396 (397). 
f (’38) 25 AIR 1938 Mad 78 (79). 

(’17) 4 AIR 1917 Mad 605 (606, 607) (DB). 

(’17) 4 AIR 1917 Mad 293 (294):40 Mad 299 (DB). 
(Order recognizing assignment und allowing execu- 
tion is a decree.) 

(’15) 2 AIR 1915 Mad 1138 (1140) (DB). 

(’10) 6 Ind Cas 199 (199) (DB) (Mad). 

</*> 12 A 1 11 1925 “19 (450) : 4 Pat 120 

(14B). 

[Sej (’68) 10 Suth W R 144 (145) (DB) 1 
[But see (’35)122 AIR 1935 Lah 609 (610) (DB) 
(Reversing AIR 1934 Lah 328.) ' M ^ ’ 

(’29) 16 AIR 1929 Lah 51 (52) (DB).] 
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provided the dispute is not one merely between the decree-holder and 
his alleged assignee. 6 

(5) The determination of a question in execution as to who is the legal repre¬ 

sentative of a party to the suit. 6 (see also Note 27.) 

(6) An order on an application for transfer of a decree. 7 

(7) An order directing mortgaged properties to be sold in a particular order. 8 

(8) All questions regarding liability to attachment and sale. 9 

(9) A question relating to the enforcement of reliefs granted by a decree. 10 

(10) An order for arrest of, or an order refusing to arrest, or an order deciding 
the legality or otherwise of the arrest of a judgment-debtor. 11 


5. See (’41) 28 AIR 1941 Mad 161 (170) : ILR 
(1941) Mad 438 (FB). (Impliedly overruling 25 
Mad 383.) 

6 . (’25) 12 AIR 1925 All 578 (579) : 47 All 365 
(DB). 

(’26) 98 Ind Cas 783 (783) (Mad). 

7. (*40) 27 AIR 1940 Cal 161 (162) (DB). (Objec¬ 
tion to the ex parte order for transfer under S. 39 
can be raised under S. 47, even though appeal 
from that order is time barred.) 

(’39) 26 AIR 1939 Cal 651 (654) (DB). (Order on 
objection by judgment-debtor to transfer of decree 
comes under S. 47.) 

(’04) 8 Cal W N 575 (577) (DB). 

[See (’25) 12 AIR 1925 Oudh 481 (481) : 28 0udh 
Cas 199 (DB). (Queere : Whether an order grant¬ 
ing transfer falls under S. 47.)] 

Also see S. 39 Note 16. 

8 . (’26) 13 AIR 1926 Mad 834 (835) (DB). 

(’24) 11 AIR 1924 Mad 365 (366) (DB). 

(’08) 7 Cal L Jour 270 (272) (DB). 

(’78)4 Cal L Rep 27 (28) (DB). 

(’25) 12 AIR 1925 Pat 484 (485) (DB). 

9. (’05) 9 Cal W N 972 (972) (DB). 

(’34) 21 AIR 1934 Nag 82 (82, 83): 30 Nag L R 135. 
(’76) 1 All 668 (669, 675) : 5 Ind App 87 (PC). 

(Appeal from order misconstruing a decree lies.) 
(’09) 1 Ind Cas 78 (78) (DB) (AH). (Order under 
Section 63.) 

(’33) 20 AIR 1933 Bom 185 (186) (DB). 

(’17) 4 AIR 1917 Cal 182 (182) (DB). (Order under 

Section 63.) , _ , 

(’14) 1 A I R 1914 Cal 828 (829) : 41 Cal 418 

(DB). 

(’97) 24 Cal 473 (487, 489) (SB). 

(’20) 7 AIR 1920 Lah 117 (118) (DB). 

(’26) 13 AIR 1926 Oudh 193 (194) (DB). 

’17) 4 AIR 1917 Oudh 96 (99) (DB). 

(’08) 11 Oudh Cas 41 (42)(DB). (Order under S. 63.) 
(•23) 10 AIR 1923 Pat 134 (134) (DB). 

(•20) 7 AIR 1920 Sind 14 (15) : 13 Sind L R 210 
(DB). 

Also see Note 45. 

10. (’27) 14 AIR 1927 Cal 411 (412) : 54 Cal 524 
(DB). (Unexecuted decree for possession — Fresh 
suit for possession barred by S. 47.) 

(’22) 9 AIR 1922 Pat 407 (407) : 1 Pat 157 (DB). 
(Do.) 

f (’21) 8 AIR 1921 All 369 (372) : 43 All 170 (DB). 
(Do.) 

(’96) 1896 All W N 69 (70) (DB). 


(’88) 1888 All W N 230 (231) (DB). (Decree declar¬ 
ing maintenance must be enforced in execution.) 
(’78) 2 Bom 494 (497) (DB). (Do.) 

(’98) 26 Cal 441 (447) (Do.) 
f (’92) 19 Cal 139 (146) (FB). (Do.) 

(’72) 15 Suth W R 128 (129) (DB). (Do.) 

(’89) 12 Mad 183 (186) (DB). (Do.) 

(’87) 9 All 33 (34) (DB). (Decree declaring main¬ 
tenance must be enforced in execution — Decree 
for maintenance by payment of a fixed rate per 
mensem, stands exactly on the footing of a decree 
ordering payment by instalments.) 

(’87) 1887 All W N 193 (193) (DB). 

(’22) 9 AIR 1922 Bom 380 (381) : 46 Bom 226 
(DB). (Working out equities in partition decrees.) 
(’03) 5 Bom L R 648 (650) (DB). (Do.) 

(’26) 13 AIR 1926 Oudh 230 (231). (Do.) 

(’ll) 9 Ind Cas 1034 (1037) (DB). (Cal). 

(’69) 1869 Pun Re No. 24. 

(’06) 29 Mad 181 (182) (DB). 

(’70) 6 Mad H C R 13 (14, 15) (DB). 

(’25) 12 AIR 1925 Nag 239 (240). 

(’31) 18 AIR 1931 Pat 296 (298). 

(’85) 9 Bom 108 (110) (DB). (Decree should contain 
directions for paying future maintenance.) 

[But see (’94) 16 All 179 (181) (DB). (Decree did 
not fix any time for payment of future main¬ 
tenance — Separate suit maintainable.)] 

11. (’09) 32 All 3 (7) : 3 Ind Cas 46 (46, 47) (DB). 
(Order for arrest.) 

(’24) 11 AIR 1924 Lah 360 (360). (Do.) 

(’35) 22 AIR 1935 All 364 (366). 

(’37) 24 AIR 1937 Lah 706 (707). 

(’*22) 9 AIR 1922 Lah 259 (259). (Refusing to 
arrest.) 

(’19) 6 AIR 1919 Lah 15 (16) : 1 Lah 77 (DB). 
(Do.) 

(’95) 1895 Pun Re No. 69, page 338. (Order for 
arrest.) 

(’24) 11 AIR 1924 Mad 900 (900) (DB). (Deciding 
legality of arrest.) 

(’17) 4 AIR 1917 Mad 187 (187) (DB). (Do.) 

(’10) 5 Ind Cas 909 (910) (DB) (Mad). (Do.) 

(’98) 21 Mad 29 (30) (DB). (Do.) 

(’36) 23 AIR 1936 Rang 367 (367). 

[But see (’29) 16 AIR 1929 Rang 161 (161) : 7 
Rang 110. (If objection is not taken and decided 
there is no decision of a question under this 
section.)] 

Also see S. 55 N. 18 and O. 21, R. 40 N. 9. 
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(11) An order enforcing a decree under o. 21, R. 32. 12 

(lla) An order on an application under O. 21, R. 42 for attachment before final 
decree. 13 

( 12 ) A question relating to restitution of property or refund of money. 14 [There, 

however, seems to be a conflict of decisions on this point. See section 144, 
Note 83.] 

(13) An order deciding whether anything is due under a decree. 16 

(13a) An order regarding the right of the decree-holder to obtain a further sum 
by way of interest upon the decretal amount. 16 

(13b) An order on an application seeking reduction of the decretal amount under 
section 8 of the U. P. Debt Redemption Act of 1940. 17 


(14) An order determining a question 


12. (’10) 6 AIR 1919 Mad 1071 (1071) (DB). 

(’19) G AIR 1919 Cal 674 (675) : 46 Cal 103 (DB). 
(’14) 1 AIR 1914 All 105 (106). 

(’31) 18 AIR 1931 Pat 179 (180,181) (DB). (Decree 
for specific performance of sale — No express pro- 
vision for delivery of possession in decree — Exe¬ 
cuting Court can order possession as incidental 
relief.) 

t See also (’67) 7'Suth W R 372 (373) (DB).)] 

Also see O. 21, R. 32, Note 9. 

13. (’41) 28 AIR 1941 Cal 357 (360) : ILR (1941) 
1 Cal 363 (DB). 

14. (’05) 28 Mad 355 (356) (DB). 

(’33) 20 AIR 1933 All 429 (430, 431) (DB). 

(’98) 8 Mad L Jour 276 (277) (DB). 
t (’23) 10 AIR 1923 All 394 (39G):45 All 369 (FB). 
(Order for restitution passed under S. 151, C. P. 
Code.) 

+ (’31) 18 AIR 1931 Cal 779 (781) (DB). (Do.) 

(’22) 9 AIR 1922 All 190 (190) (DB). 

( 04) 1904 All W N 55 (55) (DB). (Refund of money 
taken by decree-holder under decree since annulled ) 
(’02) 24 All 291 (293, 294) (DB). (Refund of sale 
proceeds to auction-purchaser from decree-holder 
on setting aside sale.) 

(’81) 10 Cal L Rep 573 (576, 577) (DB). (Suit by 
decree holder for money refunded to auction-pur¬ 
chaser— Insolvency of judgrnent-debtor_ Barred 

by this eection.) 

(’31) 18 AIR 1931 Mad 588 (589, 590). (Restitution 
of possession includes removal of obstruction to 
possession put up subsequent to original decree.) 
(’12) 14 Ind Cas 836 (836) (DB) (Mad), 
f (’39) 26 AIR 1939 Nag 101 (102) : I L R (1939) 
Nag 492. (Defendant applying for refund of sur¬ 
plus left after satisfying decree.) 

(’23) 10 AIR 1923 Oudh 10 (17, 18). 

{See (’40) 27 AIR 1940 Sind 191 (192). (Refund 
of money deposited under protest by third person 
to save his property from being wrongfully 
attached—Separate suit not necessary.) 

(’85) 11 Cal 362 1365).] 

[But sec (’30) 17 AIR 1930 Bom 132 (134) : 54 
Bom 162. (Claim for refund of money paid under 

a decree on ground of subsequent events_ S 47 

no bar.) 

(’17) 4 AIR 1917 Mad 217 (217) (DB). (Refund of 
poundage fee to third party auction-purchaser 


relating to the satisfaction of a decree. 18 

under O. 21 R. 93 — Not a question under this 
section.)) 

15. f (1900) 22 All 243 (246) (DB). 

(’06) 3 Cal L Jour 276 (279) (DB). 

(’25) 12 AIR 1925 Cal 948 (949) (DB). (Claim for 
interest omitted in execution application.) 

(’36) 23 AIR 1936 Lab 725 (727). (That the appli¬ 
cation purports to bo one under S. 151, C. P. C. 
does not take it out of the purview of S. 47.) 

(’02) 26 Mad 237 (238) (DB). 

(’87) 10 Mad 367 (368) (DB). 

16. (’42) 29 AIR 1942 Mad 442 (443) (DB). 

17. (’42) 29 AIR 1942 All 394 (396) : ILR (1943) 
All 48 (FB). 

18. (’42) 29 AIR 1942 Cal 451 (452) (DB). (Appli¬ 
cation to reopen execution proceeding on the ground 
that decree-holder’s pleader was misled by judg¬ 
ment-debtor’s agent in giving credit in excess of 
that to which judgment-debtor was entitled.) 

(’42) 29 AIR 1942 Mad 260 (265): ILR (1942) Mad 
360. (Decree-holder becoming legal representative 
of judgment-debtor—Claim of rateable distribution 
along with other decree-holders — Though S. 73 
may not apply decree-holder is entitled to contend 
under S. 47 that the assets must be first available 
for liis own decree debt and that only the balance 
should be available for tbe other decree-holders.) 

(’42) 29 AIR 1942 Cal 342 (342). (Application by 
judgment-debtor for dismissal of execution case on 
full satisfaction in view of Bengal Mouey-lenders 
Act comes under S. 47.) 

(’40) 27 AIR 1910 Mad 458 (461) (DB). 

(’99) 22 Mad 182 (186) (DB). 

(’34)21 AIR 1934 Cal 761 (761) (DB). (Sum paid 
in satisfaction not given credit — Objeotion falls 
under this section ami decision thereon is appeal¬ 
able.) 

(’30) 17 AIR 1930 1>C 86 (90) (PC). 

(18) 5 AIR 1918 All 339 (341) (DB). 

(’35) 22 AIR 1935 Cal 645 lOlo) (DB). (Application 
to reopen satisfaction entered up—Question is one 
under Section 47.) 

(’32) 19 AIR 1932 Cal 411 (110) (DB). (Plaintiff 
advancing money to receiver under orders of Court 
—Recovery of such amount from judgment-debtor 
is a question under this section.) * 

(’29) 16 AIR 1929 Cal 670 (671, 672) (DB). (But 
mistake arising out of negligence of party is no 
valid ground.) 
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(15) Disputes between the decree-holder and judgment-debtor under S. 50 and 

section 52. 19 

(16) Question of compensation payable by a judgment-debtor in possession in 

respect of waste committed by him. 20 

(17) An order enlarging, or refusing to enlarge, time for payment prescribed by 

a decree. 21 

( 18 ) A question as to what was sold at an execution sale or as to the legality of 

the sale. 22 

(19) A question as to discharge of a receiver. 23 

(20) Enquiry regarding substituted share of judgment-debtor’s property or 


accretions to his property. 24 

(’10) 8 Ind Cas 4 (5) (DB) (Cal). (Order distributing 
sale proceeds between first and second mortgagees.) 
('01) 5 Cal W N 627 (629) (DB). (Application tore- 
open execution proceeding on the ground that 
satisfaction was reported by mistake.) 

(’75) 23 Suth W R 156 (157) (DB). 

('36) 23 AIR 1936 Lah 562 (564) (DB). (Decision in 
an application by the mortgagor-judgment-debtor 
under O. 34, R. 5 depositing money in execution 
before confirmation of sale.) 

( 34) 21 AIR 1934 Lah 535 (536). (Decreeconsigned 
to record room as satisfied on decree-holder being 

given cheques — Cheques not cashed _ Suit on 

basis of cheques is barred — Jurisdiction of exe¬ 
cuting Court to consider matter is not taken away.) 
(’33) 20 AIR 1933 Lah 361 (362). 

(1900) 1900 Pun Re No. 40, page 147. 
t;('24) 11 AIR 1924 Oudh 104 (106) : 260udhCas 
345. (Question whether payment under a pre¬ 
emption decree was made in time.) 

(’98) 1898 Pun Re No. 38, page 134. (Do.) 

('92) 1892 Pun Re No. 67, page 245. (Question 
arising in execution of pre-emption decree.) 

(’79) 1879 Pun Re No. 32, page 95. (Do.) 

(’35) 22 AIR 1935 Mad 464 (465) (DB). (Order 
directing party to make a payment is one in exe¬ 
cution.) 

t (’19) 6 AIR 1919 Mad 840 (841) (DB). (Question 
of decree-holder entering satisfaction while decree 
under attachment.) 

(’08) 31 Mad 354 (361) (DB). 

+ (*38) 25 AIR 1938 Nag 363 (364). 

(’13) 18 Ind Cas 312 (313) (Oudh). 

(1900) 3 Oudh Cas 371 (383, 384) (DB). 

(’34) 21 AIR 1934 Pht 202 (202). (Order on appli¬ 
cation to set aside order recording satisfaction of 
decree.) 

(■32) 19 AIR 1932 Rang 54 (55) (DB). (Order under 
O. 20, II. 11 directing payment in instalments. AIR 
1926 Rang 192 : 4 Rang 247 Followed.) 

(■29) 16 AIR 1929 Rang 191 (192). (Do.) 

[See also (’36) 23 AIR 1936 Cal 537 (539). (Pur¬ 
chase of the equity of redemption of one of the 
several mortgaged properties or of share of the 
properties included in the mortgage decree by the 
mortgagee decree-holder before hi3 execution does 
not amount to pro tanto satisfaction of the decree.)] 
[But see (’82) 4 All 420 (422) (DB). (Whether in 
a pre-emption decree, amount was deposited in 
time is not under S. 47.) 


(’14) 1 AIR 1914 Oudh 147 (148) : 17 Oudh Cas 
14 : 21 Ind Cas 193 (194). (Do.) 

(•08) 11 Oudh Cas 144 (146, 147). (Do.) 

(’15) 2 AIR 1915 Oudh 171 (172). (Order passed 
under O. 20 R. 14 ol. (1), not within this section.)] 

19. (’95) 17 All 245 (250, 251) (DB). 

(’27) 14 AIR 1927 Rang 127 (127) : 5 Rang 44 
(DB). 

(’18) 5 AIR 1918 Lah 182 (183, 184). 

(’25) 12 AIR 1925 Nag 380 (381). 

(’30) 17 AIR 1930 Oudh 268 (270) (DB). 

(’37) 24 AIR 1937 Rang 531 (533). 

20. (’23) 10 AIR 1923 Bom 391 (392) (DB). 
f(’33) 20 AIR 1933 Mod 825 (832) : 57 Mad 49 
(DB). 

(’25) 12 AIR 1925 Bom 385 (385) (DB). 

(’35) 22 AIR 1935 Lah 170 (171). (Damage caused 
to mortgaged property before confirmation of sale.) 
(’35) 22 AIR 1935 Mad 280 (281) (DB). (Partition 
decree awarding property to a party — Such pro¬ 
perty damaged between date of decree and date of 
possession — Execution Court should assess the 
damages.) 

(’06) 2 Oudh Cas 315 (318). (Foroible appropriation 
of crops under attachment by decree-holder.) 

(-24) 11 AIR 1924 Pat 362 (364) (DB). 

[But see (’33)20 AIR 1933Lah 168 (168). (Obiter.) 
(’37) 24 AIR 1937 Mad 879 (881). (Do.)] 

21. (’02) 26 Bom 121 (124, 125) (DB). (Deoree for 
redemption.) 

('13) 35 All 116 (119) : 18 Ind Cas 14 (15) (DB). 
(’14) 1 AIR 1914 All 288 (289). 

(’24) 11 AIR 1924 Oudh 179 (179). 

[See also (’29) 16 AIR 1929 Lah 141 (141). (Order 
under O. 21 R. 40 within S. 47.)] 

[But see (*16) 3 AIR 1916 Mad 694 (695) : 39 
Mad 876 (DB). 

(’27) 14 AIR 1927 Rang 311 (312) : 5 Rang 615 
(DB). (Case of specific performance.)] 

22. (’10) 7 Ind Cas 91 (92) (DB) (Cal). 

(’88) 10 All 570 (576) : 1888 All W N 231 (233). 
(Legality of private sale was in question.) 

23. (’18)5 AIR 1918 Pat 60 (61) : 3 Pat L Jour 
513 (DB). (Receiver appointed during execution 
proceedings.) 

(’80) 5 Bom 45 (48) (DB). (Receiver for manage¬ 
ment of estate appointed by a decree.) 

Also see S. 51 N. 9. 

24. (’22) 9 AIR 1922 P C 54 (55) : 1 Pat 378 : 49 
Ind App 139 (PC). 
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(21) Questions relating to the enforcement of security or relating to orders 
requiring security under 0.41, R. 5. 25 

(21a) Question whether the decree-holder is entitled to set off under o. 21, R. 18. 26 

(22) As to questions under 0.21, R.71 and S. 73, see Notes thereon. 

(23) As to application by decree-holder purchaser for refund of purchase money 

where the sale is set aside in a separate suit, see Note 4 on o. 21, R. 93. 

(24) Questions as to the absence of or irregularity in the attachment of the 

property to be sold. 27 

(25) Question relating to payments by instalments under o. 20, R. ll, as amended 

in Madras, Nagpur and Rangoon. 28 

(2G) Question whether an instalment decree is executable in its entirety by 
reason of default in payments. 29 

(27) Question as to the liability of the family property in execution of a decree 
obtained against the manager representing the tarwad . 30 


The following have been held to be questions not relating to execution, discharge 
or satisfaction of the decree : 

(1) An order made by a Court exercising a power given to it by a provision in 

a scheme framed in a scheme suit. 31 

( 2 ) Questions relating to the rights of a third party subrogated to the rights of 

a mortgagee decree-holder by payment at the instance of the mortgagor. 32 

(3) A mortgagor’s right to possession as against the mortgagee, who is entitled 

under a decree to be in possession till his debt is paid off. 33 

(4) An objection by a prior mortgagee to the sale of the mortgaged property in 


execution of puisne mortgagee 


(*17) 4 AIR 1917 Pat 253 (257) : 2 Pat L Jour 496 
(DB). 

('25) 12 AIR 1925 P C 86 (88) : 52 Ind App 137 : 
49 Bom 233 (PC). (Accretions.) 

(’29) 16 AIR 1929 Oadh 263 (264, 265) (DB). 

(’17) 4 AIR 1917 Pat 126 (127, 128) : 3 Pat L Jour 
339. 

25. (’18) 5 AIR 1918 Mad 442 (442) : 41 Mad 327 
(DB). 

(’30) 17 AIR 1930 Pat 108 (109, 110) : 8 Pat 801 
(DB). (AIR 1919 PC 55: 42 All 158: 46 Ind App 
228: 22 Oudh Cos212 (PC) followed.) 

(’82) 8 Cal 477 (478) (DB). 

(’34) 21 AIR 1934 Rang 231 (232). {Obiter.) 

26. (’42) 29 AIR 1942 Pat 197 (198) (DB). 

27. (’41) 28 AIR 1941 Lah 327 (331) (DB). (Irre¬ 
gularity for want of proper representation of a 
minor in the execution proceeding.) 

(*30) 17 AIR 1930 Mad 414 (415). 

2 247 * ,26) 13 AIR 1926 RaD8 192 (192> : 4 Ra ° 8 

(’32) 19 AIR 1932 Rang 54 (55) (DB). 

29. (’29) 16 AIR 1929 Lah 390 (391). 

30. (’40) 27 AIR 1940 Mad 165 (166, 167). 

31. (’41) 28 AIR 1941 Cal 618 (621) (DB). 

(’25) 12 AIR 1925 1> C 155 (156) (PC). 

(’26) 13 AIR 1926 Mad 130 (130) (DB). 

(’26) 13 AIR 1926 Bom 1G7 (167) (DB). (Power 
exercised by District Judge os person a designata.) 


s decree. 34 


(’27) 14 AIR 1927 Mad 1110 (1110) (DB). 

[See (’38) 25 AIR 1938 Rang 363 (364) (DB). 
(Orders passed merely for carrying out a scheme 
are orders in execution and appealable under S. 47 
—AIR 1925 P C 155 (PC) distinguished.)) 

[But see (’14) 1 AIR 1914 Low Bur 226 (228) 
(DB).) 

32. (’25) 12 AIR 1925 Mad 129 (130, 131). 

(’05) 27 All 400 (402) (DB). 

+ (’05) 27 All 325 (332, 333) : 32 Ind App 128 
(PC). 

(’22) 9 AIR 1922 Lah 358 (360) (DB). 

[See (’32) 19 AIR 1932 All 49 (50) (DB). (Ques¬ 
tions as to priority of mortgages more for suits 
than for execution proceedings.)) 

[Sec also (’09) 31 All 364 (366) : 1 Ind Cas 744 
(744) (DB).) 

[But see (’10) 37 Cal 282 (284) : 5 Ind Cas 142 
(143). (But the rights of a prior mortgagee- 
defendant getting subrogated must be decided in 
execution.)] 

33. (’16) 3 AIR 191G Cal 43 (44) (DB). (Mortgagee 
in possession in pursuance of a decree for ejectment 
— Suit for redemption not barred by S. 47.) 

(’98) 20 All 506 (510) (DB). 

(’04) 6 Bom L R 1100 (1101) (DB). 

(’75) 12 Bom HC 11 160 (162). 

34. (’27) 14 AIR 1927 Mad 431 (432) (DB) 

(’25) 12 AIR 1925 Nag 185 (185, 186). 
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(5) The enforcement of a right under a decree which merely declares it. 36 
See also the undermentioned cases. 86 


35. (’14) 1 AIR 1914 All 103 (103, 104). (Decla¬ 
ration that defendant must vacate when plaintiff 
desires.) 

(’28) 15 AIR 1928 Bom 365 (366) (DB). 

(’36) 164 Ind Cas 921 (925) (DB) (Cal). 

[.See also (’06) 23 All 72 (73). (Decree-holder 
making construction in excess of decree—Appli¬ 
cation for demolition under S. 47 does not lie.) 
(’05) 2 All L Jour 573 (575). (Do.)) 

36. (’43) 1943 P W N 45 (46, 47) (DB). (Applica¬ 
tion to amend plaint in mortgage suit, decree and 
sale certificate to correct description of properties 
—Order rejecting falls under S. 47.) 

(’42) 29 AIR 1942 Lah 153 (160) : I L R (1942) 
Lah 559 (FB). (Order for sale under O. 21, R. 66, 
C.P. Code, determining rights and liabilities between 
decree-holder and judgment-debtors falls under 
Section 47.) 

(’41) 28 AIR 1941 Mad 235 (238) : I L R (1941) 
Mad 261 (FB). (Proceedings under S. 19, Madras 
Agriculturists Relief Act, cannot be regarded as 
proceedings in execution and therefore S. 47, C.P. 
Code can have no application : AIR 1940 Mad 
418 approved.) 

(’41) 28 AIR 1941 Mad 810 (811) (DB). (A partial 
reduction of the amount payable under a decree 
by the wiping out of the interest amounts to an 
amendment of the decree and cannot be said to 
fall under S. 47, C. P. Code, as it is not a matter 
relating to execution of the decree : A I R 1941 
Mad 235 : I L R (1941) Mad 261 (FB) applied.) 

(’41) 28 AIR 1941 Pat 409 (409) (DB). (Order 
setting asido execution sale for want of stamps is 
one under this section.) 

(’41) 28 AIR 1941 Pesh 8 (8). (Order declining to 
interfere on application under S. 9, N. W. F. P. 
Agriculturists Debtors’ Relief Act is not decision 
under S. 47 — No appeal from such order.) 

(’40) 27 AIR 1940 Born 10 (11):I LB (1939) Bom 
70S. (Property wrongly described in decree—Ap¬ 
plication to Court passing the decree to amend the 
same—Matter does not relate to execution of decree 
— Order refusing amendment not an order under 
Section 47.) 

(’40) 27 AIR 1940 Cal 82 (83). (Compromise decree 
providing for execution of a lease deed by defen¬ 
dant_Question as to specific performance of lease 

comes within S. 47.) 

(’40) 27 AIR 1940 Cal 161 (162) (DB). (Order of 
transfer under S. 39, C. P. Code, is one under S. 47.) 

(*40) 27 AIR 1940 Lah 59 (61) (DB). (Order con¬ 
firming sale set aside—Application by auction-pur¬ 
chaser for compensation for improvements—Order 
on such application is not under S. 47—The ques¬ 
tion is between auction purchaser and judgment- 
debtor and does not relate to execution, discharge 
and satisfaction of the decree.) 

(’40) 27 AIR 1940 Mad54(55). (Order setting terms 
of sale proclamation — No decision as to rights 
or liabilities of parties — Order not under S. 47.) 

(’40) 27 AIR 1910 Mad 296 (297). (Instalment 
mortgage bond — Default clause giving right to 
sue for whole amount on default in payment of two 
consecutive instalments—Default—Suit for over¬ 


due instalments only—Decree for sale—Objection 
. in execution that sale should not be subject to 
remaining balance—Held, objection not really one 
to manner of execution so much as to decree and 
therefore could not be raised in execution.) 

(40) 27 AIR 1940 Nag 336 (337) : I L R (1942) 
Nag 131. (Decree on mortgage—Defendant failing 
to pay aipount deoreed and plaintiff put in posses¬ 
sion as per decree—Subsequent suit by defendant 
for possession alleging satisfaction of mortgage out 
of income barred as the suit is based on the decree 
and not on the original transaction.) 

(’39) 26 AIR 1939 Mad 796 (797) (DB). (Order 
under S. 23, Madras Agriculturists Relief Act — 
No appeal lie3, as question does not relate to execu¬ 
tion, discharge or satisfaction.) 

(’39) (1939) 2 M L J 609 (609) (DB). (Order on an 
application under S. 19 of the Madras Agricul¬ 
turists’ Relief Act, made while no proceedings in 
execution are pending is not appealable.) 

('ll) 9 Ind Cas 823 (823) (Lab). (Order of Court 
staying issue of warrant of attachment on judg¬ 
ment-debtor's representation that he would pay 
the amount within a particular time.) 

(’33) 20 AIR 1933 Pat 248 (249). (Partition decree 
among cosharers giving plaintiff right to realize 
certain rents — Another cosharer collecting it — 
Separate suit for such rent is not barred.) 

(’69) 13 Moo Ind App 69 (76) (PC). (Claim for 
damages in respect of property purchased not 
barred by prior litigation.) 

(’37) 24 AIR 1937 All 635 (636) (DB). (Decision of 
a claim in accordance with O. 38, R. 8 is not one 
under S. 47.) 

(’29) 16 AIR 1929 All 666 (666) (DB). (Extending 
time fixed by a decree not a decision under S. 47, 
and hence not appealable.) 

(14) 1 AIR 1914 All 440(441). (Suit for declaration 
of title under a prior decree for pre-emption not 
barred by S. 47.) 

(1900) 1900 All W N 135 (186) (DB). (Decree for 
possession—Judgment-debtor not allowed to set up 
claim for maintenance in execution proceedings.) 
(’95) 17 All 243 (244) (DB). (Order striking off 
execution but maintaining attachment.) 

(’39) 26 AIR 1939 Bom 182 (183):ILR (1939) Bom 
389 (DB). (An order refusing to direct the value of 
the property to be stated in the sale proclamation 
under 0.21, R. 66 is not a decree under S. 47 and 
is not appealable.) 

(’31) 18 AIR 1931 Bom 295 (296, 297). (Extraneous 
terms foriniug consideration for a compromise 
decree—Executable.) 

(’39) 26 AIR 1939 Cal 334 (335). (Court receiving 
notice, after sale, under the Bengal Agricultural 
Debtors Act—Question whether sale should be set 
aside is one under S. 47.) 

(’37) 24 AIR 1937 Cal 211 (2L2) : I L R (1937) 1 
Cal 781 (DB). (An objection by the judgment-debtor 
that a scheme sanctioned by the Court under 
S. 153 of the Companies Act has superseded tho 
decree which ha9, therefore, become incapable of 
execution, relates to the execution or discharge of 
the decree and consequently conies within S. 47.) 
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72. “Shall be determined by the Court executing the decree and not 
by a separate suit.” — All objections that can be raised in execution under this 
section “shall be determined by the Court executing the decree and not by a separate 
suit.” 1 The words “by a separate suit” have given rise to a conflict of decisions as to 


(’36) 164 Ind Cas 802 (803) (Cal). (Where the exe¬ 
cution proceedings taken in the Civil Court in pur- 
suance of an award under the Co-operative Societies 
Act are set aside, and the Court passes an order 
under S. 151, C. P. Code, remitting the award to 
the arbitrator for rectification of certain errors 
therein, the order is not one falling under S. 47.) 

(’33) 20 AIR 1933 Cal 668 (672) : 60 Cal 801. 
(Trusts—Creditor of trustee—Right of subrogation 
to trustee’s right of indemnity can be decided in 
suit by creditor against trustee, but not in execu¬ 
tion.) 

(’25) 12 AIR 1925 Cal 286 (288). (Enforcement of 
provisions in a compromise decree extraneous to 
the subject-matter of suit is by separate suit though 
such provisions form consideration for compro¬ 
mise.) 

(’19) 6 AIR 1919 Cal S06 (807) (DB). (Order merely 
allowing a payment directed by the decree.) 

(T3) 19 Ind Cas 904 (905) (DB) (Cal). (Order al¬ 
lowing decree-holder to withdraw execution pro¬ 
ceedings.) 

(•12) 16 Ind Cas 543 (545) (DB) (Cal). (Application 
by minor after majority to set aside sale on the 
ground of negligence of guardian.) 

(’08) 7 Cal L Jour 436 (438). (Refusal to grant sale 
certificate.) 

(’06)) 4 Cal L Jour 211 (219) (DB). (Question whe¬ 
ther a person ha9 acquired a valid title in sale.) 
(1900) 4 Cal W N 39 (40) (DB). (Order on an ap¬ 
plication for review of an order dismissing au 
execution case for non-payment of process fees.) 
(’23) 10 AIR 1923 Pat 180 (183 (DB). (Do.) 

(’99) 26 Cal 529 (531) (DB). (Order amending a 
sale certificate.) 

(’97) 20 Mad 487 (489) (DB). (Do.) 

(’38) 25 AIR 1938 Luh 214 (215, 216) (DB). (Ap¬ 
plication for temporary alienation of judgment- 
debtor's lund — Mortguge created and mortgagee 
given possession though he had not paid the money 
—Decree recorded as fully satisfied by mortgage — 
Subsequent suit by decree-holder against mortgagee 
for the money not barred, us question was not one 
relating to execution, discharge or satisfaction of 
decree.) 

( 38) 25 A I R 1938 Lah 4 (5). (Amendment of 
decree under Ss. 151 and 152.) 

( 27) 14 AIR 1927 Lah 337 (337). (Order setting 
aside confirmation of sale.) 

(’24) 11 AIR 1924 Lah 405 (407) (DB). (Infringe¬ 
ment of right declared by a decree — S. 47 docs 
not apply.) 

(*18) 5 AIR 1918 Lah 63 (63): 1918 Pun Re No. 43. 
(Order amending a decree.) 

(’14) 1 AIR 1914 Luh 24 (25): 1914 Pun Re No. 12 
(DB). (Suit against prior mortgagee for redemp¬ 
tion and for possession against mortgagor decreed 
in favour of subsequent mortgagee—Subsequent 
6 uit for possession against mortgagor on the ground 
that redemption money had been paid not barred 
—Section 47.) 


(’07) 1907 Pun Re No. 5, p. 30. (Section 47 bars a 
regular suit where question relating to execution 
is raised bona fide.) 

(’38) 25 A I R 1938 Mad 307 (313) (DB). (Decree 
in partition suit not engrossed on proper non-judi¬ 
cial stamp — Decree-holder applying to executing 
Court for having decree engrossed on proper stamp 
—Order of executing Court is not one under S. 47.) 

(’36) 23 A I R 1936 Mad 733 (742, 743) (DB). 
(Question of paramount title cannot be raised in 
proceedings for execution of mortgage decree.) 

(’28) 15 AIR 1928 Mad 296 (297). (Application by 
plaintiff for payment of money deposited by peti¬ 
tioner when applying for settiDg aside ex parte 
decree.) 

(’18) 5 AIR 1918 Mad 914 (915) (DB). (Refusal of 
an application for cheque.) 

(’08) 31 Mad 37 (39, 40). (Claim for damages in 
respect of property purchased.) 

(’30) 17 AIR 1930 Nag 199 (200): 26 Nag L R187. 
(Landlord acquiring the interest of judgment-debtor 
under S. 6, C. P. Tenancy Act, was held not to 
represent the judgment-debtor within the meaning 
of 8. 47.) 

(’23) 10 AIR 1923 Nag 327 (328). (Whether crops 
passed in a pre-emption decree which was silent 
about this.) 

(’29) 16 AIR 1929 Oudh 309 (310) (DB). (Applica¬ 
tion for withdrawal of money in Court was treated 
as application for execution.) 

(’39) 26 AIR 1939 Pat 242 (243) (DB). (Decree- 
holder attaching surplus profits of ghatwal estate 
raising objections to certain items in the estimate 
of receipts and expenditure of the estate — Order 
passed on objections in appealable.) 

(’23) 10 AIR 1923 Pat 44 (44, 45) (DB). (Question 
of contribution as between defendants in a mort¬ 
gage suit.) 

(’38) 25 AIR 1938 Rang 292 (293) (DB). (Applica¬ 
tion under O. 21 It. 22 falls under this Section.) 

Note 72 

1. (’15) 2 AIR 1915 P C 88 (89) (PC). 

(’33) 20 AIR 1933 Mad 825 (833): 57 Mad 49 (DB). 
(Section is mandatory—Court has on discretion to 
refer parties to suit in respect of a matter falling 
under the Section.) 

(’71) 3 N W P H C R 62 (63). 
t(’31) 18 AIR 1931 Bom 114 (118). 

(’20) 7 AIR 1920 Cal 537 (538) (DB). 

(’01) 28 Cal 492 (495, 496). 

(’02) 1902 Pun Re No. 8, page 30. 

(’33)20 AIR 1933 Mad 340 (341). (Party to suit 
cannot evade this rule by joining with a stranger ) 

f (’33) 20 AIR 1933 Mad 166 (167) : 56 Mad°417 
(DIR. (When once the Court finds that resort to 
S. 47 is tho proper remedy it has no option but to 
decide; it cannot refer the parties to a suit.) 

*(’31) 18 AIR 1931 Rang 117 (121):9 Rang305(FB). 
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■whether the bar of suit applies only where the questions are raised by a party as plaintiff 
in a suit, or whether it applies to such questions raised in defence to a suit as well. The 
High Court of Calcutta has held that the section bars a plea in defence also on the 
ground that the words "shall be determined by the Court executing the decree” give 
exclusive jurisdiction over the matter to the Court executing the decree, and cannot be 
merely construed to mean that the executing Court must determine it if it is raised in 
the course of execution proceedings. 2 The High Court of Bombay, 2 ® the Judicial 
Commissioner’s Court of Nagpur, 2b and the Chief Court of Oudh 3 have held the same view. 
But it has been held by the Calcutta High Court that where the defendant has been kept 
out of knowledge of the execution proceedings, until after the suit has been brought, by the 
fraud of the decree-holder, he could raise such objections by way of defence to the suit.* 

The High Court of Madras has, on the other hand, held that the bar is not 
applicable to pleas in defence. 6 It has followed the undermentioned case of the Calcutta 
High Court 6 which held that the words "by a separate suit” cannot be taken to mean "in 
a separate suit.” In view of the fact, however, that the said case of the Calcutta High 
Court has been overruled by a later Full Bench of that Court, 7 the Madras decisions will 
have to be reconsidered. A separate suit is not barred where under the provision of any 
special law a remedy by suit is available. 0 

It has been held that a plea that a suit is barred under this section can be raised 
for the first time in appeal as it is a pure question of law. 0 

Where a person has successfully opposed an application under S. 47 on the ground 
that that section did not apply, he cannot subsequently raise a plea in a suit brought by 
the applicant that the suit was barred by S. 47. 10 

The emphasis under the section is not on the word "determine” but on the Court 
by which the question is to be determined. So, when a question arises whether the Court 
deciding an objection to execution after the decree-holder has expressed his desire to 
withdraw his application for execution acts under this section, the section cannot furnish 
a direct answer. But it has been held that notwithstanding the decree.holder’s desire to 
withdraw' the application for execution, the Court’s decision comes under this section. 11 


73. “Determined,” meaning of. — The word "determined” shows that the 
questions contemplated by the section are to be finally disposed of and the effect of the 
word is therefore to give the Court executing the decree jurisdiction to dispose of finally 
such questions by granting appropriate relief. 1 


2.*('29) 1G AIR 1929 Cal 374 (379) : 57 Cal 403 
(FB). (Overruling 24 Cal 355; 26 Cal 946; 7 CWN 


67; 4 Ind Cas 168; AIR 1922 Cal 311—The deci¬ 
sion in AIR 1929 Cal 24 7 : 56 Cal 467 to the 
contrary must also bo considered to be no longer 
law.) 

I (’27) 14 AIR 1927 Cal 106 (108): 53 Cal 837 (DB). 
f See also (’ll) 10 Ind Cas 90 (93) (Cal).] 

2a. (’10) 7 Ind Caa 457 (458) (Bom). (Judgment- 
debtor not allowed to raise objection to sale by way 
of defence to suit.) 

2b. (’31) 18 AIR 1931 Nag 27 (28, 29). 

3. (’39) 1939 A W R <CC) 94 (95). 

4. (’32) 19 AIR 1932 Cal 825 (827) : 59 Cal 1242 
(DB). 

(’29) 16 AIR 1929 Cal 247 (249): 56 Cal 467 (DB). 

5. f (’21) 8 AIR 1921 Mad 279 (280) (DB). 

| (’09) 32 Mad 242 (252): 1 Ind Cos 221 (222. 226) 
(FB). 


(’09) 1 Ind Caa 193 (194) (DB) (Mad). 

6 . (’97) 24 Cal 355 (357) (DB). 

7. *(’29) 16 AIR 1929Cal 374(379): 57 Cal403(FB). 

8 . (’41) 1941 Oudh W N 848 (848) (BR). (Eject¬ 
ment under S. 61 of the Oudh Rent Act cannot 
be set aside by an objection under S. 47, C. P. 
Code.) 

9. (’39) 26 AIR 1939 Mad 867 (874): ILR (1940) 
Mad 123 (DB). 

[But see (’36) 161 Ind Caa 43 (45) (DB) (Nag).] 

10. (’38) 25 AIR 1938 Lah 525 (526). 

(’29) 16 AIR 1929 Nag 79 (80). 

11. (’43) 30 AIR 1943 Peah 67 (69). 

Note 73 

1. (’40) 27 AIR 1940 Pat 420 (422) : 19 Pat 524 
(DB). 

(’14) 1 AIR 1914 Mad 91 (93). 
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74. “Court executing the decree,*’ meaning of. — “ The Court executing 
the decree” means only the Court executing the decree at the time when the application 
is made. Therefore, it does not include the Court which has executed the decree and has 
thereby become functus officio or an Appellate Court. 2 A Collector executing a decree 
transferred to him is not a “Court executing a decree” within the meaning of this section. 3 
The Court which sends the decree to the Collector remains “the Court executing the 
decree” and hence a question coming under this section can be entertained by such 
Court even after the decree has been transferred to the Collector for execution. 4 The 
words “the Court executing the decree” do not restrict the applicability of the section to 
proceedings initiated by the decree-holder. The section also applies to proceedings initiated 
by the judgment-debtor. 6 See also Note 2 on section 70. 

75. Powers of the executing Court. — See Notes on Section 38 generally. 


76. Power to construe decree. — Where there is no ambiguity in the terms 
of a decree the Court is bound to interpret it according to its plain meaning and cannot 
ignore its terms or assume mistake on the part of the parties. 1 Where, however, there 
is any ambiguity in the decree, the executing Court may, and should, construe the decree 
in order to ascertain its precise meaning 2 and, for this purpose, it may refer to the 
judgment and the pleadings in the case. 3 In construing an appellate decree, the pleadings 
and the decree of the trial Gburt may be referred to 4 but not the statements in the 
judgment of the first Court which are not based on pleadings. 6 See also Note 9 on 


section 38. 


Note 74 

1. (’84) 10 Cal 538 (540) (DB). 

(1900) 23 Mad 377 (380) (DB). (Includes applica¬ 
tions made by the judgment-debtor.) 

('71) 6 Mad H C R 304 (306). 

2. (’15) 2 AIR 1915 Mad 41 (41) (DB). 

((05) 29 Bom 71 (73) (DB). 

3. f (’25) 12AIR 1925 All 146(149): 47 AH217(DB). 
(’38) 25 AIR1938 Oudh 188 (189): 14 Luck 213(DB). 
Also see O. 21 R. 92 Note 11. 

4. t ('38) 25 AIR 1938 Oudh 188 (189). 

5. (1900) 23 Mad 377 (380, 382) (DB). 

Note 76 

1. (TO) 6 Ind Cas 75 (76) (DB) (All). 

t (T6) 3 AIR 1916 All 207 (208) (DB). 

*(’23) 77 Ind Cas 167 (168, 169) (DB) (Cal). 

C18) 5 AIR 1918 Cal 245 (246) (DB). 

+ (’17) 4 AIR 1917 Cal 288 (289) (DB). 

(’30) 17 AIR 1930 Lah:589(591). (Wording of the de¬ 
cree clear—Decree cannot be interpreted in the light 
of the reasoning or phraseology in the judgment.) 
C25) 12 AIR 1925 Lah 470 (471). 

(’24) 11 AIR 1924 Lah 696 (698) (DB). 
t (T8) 5 AIR 1918 Mad 1287 (1292):40Mod259(FB). 
C87) 11 Bom 537 (539) (DB). 

(’32) 19 AIR 1932 Oudh 77 (78) : 7 Luck 421. 
(Language of decree plain — Court cannot look at 
its judgment to interpret decree.) 

(’84) 6 All 30 (33) (DB). 

(1865) 4 Suth W R Misc 20 (20) (DB). 

(’72) 17 Suth W R 19 (20) (DB). 
t (’25) 12 AIR 1925 Pat 291 (293) (DB). 

(’91) 18 Cal 108 (110) (PC). 

(’76) 1 Bom 168 (162) (I)B). 

(’ll) 12 Ind Cas 334 (335) (DB) (Mad). (Principle 
applies whether decree is declaratory or executory.) 

2. (’30) 17 AIR 1930 Mad 688 (690):53Mad750(DB). 
( 24) 11 AIR 1924 iAll 690 (690) (DB). (Can correct 


palpable mistake.) 

(’07) 9 Bom L R 1361 (1362). 

■f (’87) 16 Bom 659 (661) (FB). (Redemption suit.) 
■f (’84) 10 Cal 1092 (1094) (DB). (But where terms 
of deoree are uncertain, any inquiry or evidence in 
execution to ascertain the same is barred.) 

(’30) 17 AIR 1930 Oudh 302 (303). (The question 
whether a decree is or is not a purely declaratory 
decree can only be decided by examination of the 
decree itself.) 

(’98) 1 Oudh Cas 22 (27) (DB). 

3. (’42) 29 AIR 1942 Pat 196 (197) (DB). 

*(’21) 8 AIR 1921 Cal 699 (700) (DB). 

(’31) 18 AIR 1931 Cal 511 (513) (DB). 

(’31) 18 AIR 1931 Mad 328 <331): 54 Mad 532(DB). 

(’35) 22 AIR 1935 Oudh 39 (40. 41): 10 Luck 416. 

(’30) 17 AIR 1930 Oudh 366 (367) (DB). 

(’30) 17 AIR 1930 Pat 536 (538) : 9 Pat 199 (DB). 

(’29) 16 AIR 1929 Pat 746 (747). 
f (”21) 8 AIR 1921 Pat 360 (362) (DB). 

(’91) 13 All 343 (344) (DB). 

(’94) 18 Bom 542 (545) (DB). 

(’92) 19 Cal 169 (172) : 18 Ind App 165 (PC). 
(When a decree simply dismissed a suit, it is neces¬ 
sary to look at the pleadings and judgment to see 
what were the points actually heard aud decided.) 
f (’12) 13 Ind Cas 82 (83) (DB) (Cal). 

(’71) 15 Suth W R 530 (530) (DB). 

(’73) 19 Suth W R 343 (34 1) (DB). 

(’90) 13 Mad 313 (315) (DB). 

(’91) 14 Mad 29 (30, 32) (DB). 

(’98) 21 Mad 344 (351) : 25 Ind App 102 (PC) 

(’16) 3 A I R 1916 Mad 520 (521) (DB). (Mortgage 

decree drawn up as money decreo by mistake _ 

Decree can be amended.) 

(’87) 11 Bom 177 (179) (DB). 

4. (’20) 7 AIR 1920 Pat 192 (194). 

5. (T2) 14 Ind Cas 130 (131) (Oudh). 
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S. 38, Note 8 and o. 23, R. 3, Note 27.) The principle, however, will not apply where the 
decree is not based on any compromise. The effect of relieving against the penal clauses 
in such cases will be to attack the validity of the decree and cannot, therefore, be done 
by the Court executing the decree. 3 The High Court of Bombay has, however, held in 
the undermentioned cases 4 that the executing Court can give relief to a party to the 

decree against the consequences of his default in not observing the obligations imposed 
upon him by the decree. 

An award is not a compromise or a contract and an executing Court cannot 
modify it on the ground of giving relief against a penalty imposed by it. 6 

80. Costs. — An objection to the execution of the decree as regards costs, on 
the ground that the objectors were not liable to pay the same under the decree, is one 
under s. 47. 1 See as to costs generally Note 28 on section 35. 

81. Interest. — The question of payment of interest by way of compensation in 
cases of restitution of money ordered to be refunded on an execution sale being set aside 
is one within the section. 1 See also s. 34 generally and Note 23 on S. 144. Where a decree 
of Court which awards mesne profits under o. 20, R. 12 of the Code is silent as to interest, 
it is not open to the executing Court to fix the rate of interest and execute the decree 
allowing interest. See section 34, Note 17. 

82. Court may treat a proceeding as a suit or vice versa — Sub¬ 
section (2). — As has been observed in Note l, this sub-section is new and gives legis¬ 
lative sanction to the practice followed under the old Code. A Court can, under this 
sub-section, treat a proceeding under the section as a suit, or a suit as a proceeding. 1 The 
rule is intended to obviate the injustice that might be caused to the parties by mistake 
in the initiation of proceedings 2 and to avoid a valid claim being defeated on technical 


(’25) 12 AIR 1925 Mad 264 (264). 
f ('33) 20 AIR 1933 All 252 (254) : 55 All334(FB). 

(’16) 3 AIR 1916 Cal 391 (392) (DB). 

+ (’31) 18 AIR 1931 Lah 696 (699) (DB). 

(‘29) 16 AIR 1929 Lab 390 (390). 

(’25) 12 AIR 1925 Lab 180 (181). 

(’01) 24 Wad 265 (271) (DB). 

[See (*33) 20 AIR 1933 Lah 23 (24). (Power to 
relieve is not unrestricted — Court cannot inter¬ 
fere with effect of default if as a result thereof 
decree-holder merely seeks to take away conces¬ 
sion allowed to judgment-debtor.) 

(’30) 17 AIR 1930 Pat 234 (236) (DB). (Court can 
consider whether party has not, by hisown action, 
forfeited bis rights under the deoree.) 

(’31) 18 AIR 1931 Sind 42 (43) : 25 Sind L L 279 
(DB). (Stipulation that in default of one instalment 
whole amount would be due is not penal.)] 

3. (’10) 4 Sind L R 1 (2) : 7 Ind Cas 583 (584). 

4. (’25) 12 AIR 1925 Bom 404 (405) (DB). 

(’22) 9 AIR 1922 Bom 170 (171): 46Bom 1G3(DB). 

5. (’25) 12 AIR 1925 Lah 180 (181). 

Note 80 

1. (’28) 109 Ind Cas 203 (204) (Oudh) 

Note 81 

1. (’09) 31 All 551 (556) : 36 Ind App 197 : 13 
Oudh Cas 180 : 3 Ind Cas 798 (799) (PC). 

[See also (’27) 14 AIR 1927 Mad 927 (928, 929) 
(DB).] 

Note 82 

1. (’40) 27 AIR 1940 Nag 92 (94) (DB). (Agree¬ 
ment registered under S, 12, C. P. Debt Concilia¬ 


tion Act (II of 1933), can be treated as deoree— 
Court has power to treat suit for specifio perform¬ 
ance of the agreement as proceedings in execution.) 
(’07) 29 All 348 (350, 351) (DB). 

(’27) 14 AIR 1927 Cal 614 (615) : 54 Cal 419 (DB). 
(’26) 13 AIR 1926 All 387 (388) : 48 All 362 (DB). 
(’13) 35 All 243 (245) : 19 Ind Cas 622 (623) (DB). 
(’12) 16 Ind Cos 543 (544) (DB) (Cal). 

(’05) 32 Cal 332 (335) (SB), 
t (*87) 14 Cal 605 (609) (DB). 

(’13) 18 Ind Cas 700 (700) (DB) (Lah). 

(’30) 17 AIR 1930 Mad 12 (13, 14). 

(’16) 3 AIR 1916 Mad 655 (655) (DB). 

(’16) 3 AIR 1916 Mad 429 (429) (DB). 

(’14) 1 AIR 1914 Mad 91 (92). 

(’12) 13 Ind Cas 204 (205) (DB) (Mad). 

(’10) 6 Ind Cas 776 (776) (DB) (Mad). 

(’09) 1 Ind Cas 380 (381) (Mad). 

(’23) 10 AIR 1923 Nag 94 (95). 

(’30) 17 AIR 1930 Oudh 468 (470) (DB). (A plaint in 
a suit by a decree-holder for declaration that a cer¬ 
tain property is liable to be attached and sold in 
execution of his decree can bo treated as an appli¬ 
cation to take a step-in-aid within meaning of 
Art. 182, ol. 5 of the Limitation Act.) 

(’38) 25 AIR 1938 Pat 216 (220) (DB). 

(’36) 23 AIR 1936 Pat 303 (305) (DB). 

(’16) 3 AIR 1916 Pat 299 (300) : 1 Pat L Jour 43 
(DB). 

[See also (’03) 5 Bom L R 1036 (1041).] 

2. (’15) 2 AIR 1915 Mad 226 (227) (DB). 

(’31) 18 AIR 1931 Mad 588 (590). 
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pleas . 3 See also the undermentioned case . 4 But it is not intended to save litigants from 
the trouble of choosing the proper forum and filing a plaint or an execution petition 
when it is discovered, in time, what is the proper forum and there is no further question 
about the matter . 6 A proceeding cannot, however, be treated both as a suit as well as 
an application . 0 

The power under this section is discretionary and may be exercised according to 
the circumstances of each case . 7 But two essential conditions must be satisfied before the 
Court can exercise its discretion and treat a suit as an application — 

(1) the Court in which the suit is brought must have jurisdiction to execute 

the decree , 8 and 

(2) the application should not have been barred by limitation at the date of 

the institution of the suit . 9 


3. (’23) 10 AIR 1923 Nag 94 (95). 

4. (’36) 23 AIR 1936 Bom 227 (231): 60 Bom 
516 (DB). 

5. (’31) 18 AIR 1931 Mad 270 (271). 

6. (’15) 2 AIR 1915 Mad 226 (227) (DB). 

7. In the following cases suits were in the dis¬ 
cretion of the Court allowed to be treated as 
proceedings : 

(’39) 26 AIR 1939 Mad 944 (946). (Suit treated 
as an application under O. 21, R. 95, C. P. Code.) 
f (’07) 29 All 348 (350, 351) (DB). 

(1900) 22 All 121 (123) (DB). 

(’38) 25 AIR 1938 Cal 113 (115): ILR (1938) 1 Cal 
280 (DB). 

(’35) 22 AIR 1935 Cal 15 (17). (Suit for setting 
aside court sale in respect of properties not inclu¬ 
ded in the mortgage.) 

(’27) 14 AIR 1927 Cal 614 (615): 54 Cal 419 (DB). 
(Purchaser in execution of mortgage-decree—Title 
questioned—Application under S. 47 and not suit 
is the remedy _ Suit can be treated as a procee¬ 
ding.) 

(’05) 32 Cal 332 (333) (SB). 

(’19) 6 AIR 1919 Lah 430 (431, 432) (DB). 

(•07) 1907 Pun Re No. 5, p. 30. 

(’32) 35 Mad L W 103 (104). (Dismissal of prior 
execution petition is no bar for treating suit as 
proceeding.) 

(’30) 17 AIR 1930 Mad 12 (13, 14). 

(’16) 3 AIR 1916 Mad 429 (429) (DB). 

(’14) 1 AIR 1914 Mad 91 (92). 

(’iO) 6 Ind Cas 776 (776) (DB) (Mad). (Where 
a suit is barred under S. 244, C. P. Code, the 

plaint may be treated as an application under 
that Section.) 

C09) 1 Ind Cas 380 (381) (Mad). (Plaint covering 
a question under S. 47, C. P. Code, may be treated 
as an execution petition.) 

(’22) 9 AIR 1922 Nag 198(199). (Suit for restitution 
which is barred under S. 144.) 

tSeeriO) 3 AIR 1916 Pat 299 (300): 1 Pat LJour 

In the following cases, a proceeding was allow¬ 
ed. to be treated as a suit : 

TP 26 ) 13 AIR 1926 All 387 (388): 48 All 362 (DB). 
(Decree against a minor — Objection by the minor 
tnat the decree was not binding on him in execu¬ 
tion proceedings by an application—Proceeding on 
uie objection may be treated as suit.) 


(•12) 16 Ind Cas 543 (545) (DB) (Cal). (Do.) 

(’38) 25 AIR 1938 Lah 177 (178) (DB). (Partition 
proceedings — Award declaring rights of parties 

without giving possession — Deoree on award_ 

Application for execution claiming possession with 
alternative prayer to treat application as a suit )• 
’13) 18 Ind Cas 700 (700) (DB) (Lah). 

’31) 18 AIR 1931 Mad 81 (83). 

’25) 12 AIR 1925 Pat 16 (17): 3 Pat 344 (DB). 
(Proceedings in execution between rival assignees 
of decree regarded by Court as suit.) 

In the following cases the Court refused to act 
under the Section : 

(’13) 35 All 243 (245) : 19 Ind Cas 622 (623, 624) 
(’09) 3 Ind Cas 495 (496) (All). 

(’04) 1 All L Jour 61 (63) (DB). 

(1900) 1900 All W N 196 (197). 
t (T9) 6 AIR 1919 Cal 674 (676): 46 Cal 103(DB) 
(’24) 11 AIR 1924 Mad 707 (708) (DB). 

(’31) 18 AIR 1931 Oudh 45 (46) : 6 Luck 452. 
t(T5) 2 AIR 1915 Oudh 134 (135, 136). 

8. (TO) 7 Ind Cas 55 (59) (DB) (Cal). 

(•34) 21 AIR 1934 All 699 (700). (Party to suit in 
Small Cause Court objecting to attachment of pro¬ 
perty in execution of decree in same Court_Objec¬ 

tion dismissed and declaratory suit filed in Munsif’s 
Court — Munsif’s Court cannot treat suit us appli¬ 
cation under S. 47 and suit must be dismissed ) 
(TO) 3 AIR 1916 All 184 (186) (DB). 

(’14) 1 AIR 1914 Cal 691 (692) (DB). 

(’95) 22 Cal 483 (486) (DB). 

f (’26) 13 AIR 1926 Lah 165 (166): 7 Lah 1 (DB) 
(’35) 22 AIR 1935 Mad 923 (925). 

(’20) 7 AIR 1920 Mad 206 (207) (DB). 

(’09) 32 Mad 425 (427, 428) : 4 lud Cas 723 (724) 
(DB). V } 

(’05) 28 Mad 64 (66) (DB). 
f (’99) 22 Mad 347 (349) (DB). 

(’22) 9 AIR 1922 Nag 189 (191). 

(’21) 8 AIR 1921 Nag 130 (131). 

(T8) 5 AIR 1918 Nag 102 (103). 

(’95) 8 C P L R 3 (4) (DB). 

(TO) 1 Upp Bur ltul 66 : 10 Ind Cas 991 (992) 

9. (’43) 1943 P W N 45 (47) (DB). '* 

(1900) 22 All 376 (377). 

(DB) 35 BOm 452 * 461 ^ : 11 Ind CttS 987 < 989 > 

}!'f 7 { i^^r 192 . 7 ,?^ 1 ^?, 6 / 108 ^ 53 CaI 83 7 (DB). 

( 11) 10 Ind Cas 417 (420) (Cal). 1 ' 
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The power exercisable under this sub-section may not only be exercised by the 
original Court, but also by the Appellate Court, subject, however, to the same two 
conditions, namely, that the original Court had jurisdiction to execute the decree 10 and 
that the suit was filed within the limitation period prescribed for applying under this 
section. 11 

The discretion given under this sub-section must be exercised when the plaint or 
application is filed, and after the procedure has once been determined at that stage 
(subject to the usual control of an appellate or revisional Court) it cannot thereafter be 
altered. 12 Hence, it has been held that where a claim suit has been filed and has proceeded 
to its conclusion, a Court in which an application for execution is subsequently filed 
cannot treat such suit as an application to take a step-in-aid of execution for the purpose 
of saving limitation in respect of the subsequent execution application. 13 

Where an application falling under this section is dismissed on the merits and the 
applicant then brings a suit for the same relief, the suit cannot be converted into an 
application under this section, on its being contended that such suit is barred by this 
section. The remedy of the aggrieved party was to have appealed against the decision 
dismissing his prior application. 14 

Where an objection to execution is treated, under this section, as a suit, the 
judgment-debtor who objects to the execution is in the position of a plaintiff and therefore 
he has to pay the court-fee due to the Government in respect of the suit. 15 

83. Objection as to limitation, when to be considered. — An objection as 
to Limitation may bo taken at any stage of the execution proceedings if the facts upon 
which the objection is based are patent upon the face of the record. 1 

See also Note 23 on section U. 

84. Appeal. — Where an order amounts to a determination of a question 
between the parties and relates to the execution, discharge or satisfaction of the decree, 
it will be a decree within the meaning of S. 2 cl. (2) and is appealable as such under 
S. 90. 1 As to whether every such order is appealable, see Note 86. The question of the 


(’37) 21 AIR 1937 Mad 580 (580). 

(•25) 12 AIR 1925 Mad 1198 (1200). 

+ (’18) 5 AIR 1918 Mad 180 (182) (DB). 

(’17) 4 AIR 1917 Mad 453 (453). 

(’30) 17 A I R 1930 Oudh 4G8 (470) (DB). (Plaint 
treated as an execution application and as an ap¬ 
plication to tuke a step-in-aid.) 

[See ('38) 25 AIR 1938 Nag 534 (536) : I L R 
(1940) Nag 334.] 

[But see (’40) 27 AIR 1940 Nag 92 (94) (DB). 
(’21) 8 AIR 1921 Bom285(289): 45 Bom 174(DB). 
(Suit was treated as application to set asido sale 
and application was held time barred.)] 

10. (’95) 22 Cal 483 (485, 480) (DB). 

[See (’05) 32 Cal 332 (336).] 

11. (1900) 22 AD 376 (377). 

(’27) 14 AIR 1927 Cal 411 (411, 412): 54 Cal 524 
(D1J). 

(’27) 14 AIR 1927 Cnl 106 (108) : 53 Cal 837 
(DB). 

(’05) 28 Mad 64 (66) (DB). 

12. f (’38) 25 AIR 1938 Nag 534 (53G): ILR (1940) 
Nag 334 (DB). 

13. t (’38) 25 AIR 1938 Nag 534 (536): ILR(1940) 
Nag 334 (DB). 


14. f (’35) 22 AIR 1935 Mad 923(925). 

15. (’34) 21 AIR 1934 Pat 9 (11) (DB). 

Note 83 

1. (’16) 3 AIR 1916 Pat 331 (333). 

(’35) 22 AIR 1935 Cal 230 (231) (DB). 

Note 84 

1.*(’42) 29 AIR 1942 Cal 342 (342) : 46 Cal W N 
179 (180). (Application by judgment-debtor for 
dismissal of execution case on full satisfaction in 
view of Bengal Money-lenders Act comes under 
S. 47 — Order rejecting application is appeal- 
able.) 

(’42) 29 AIR 1942 All 390 (392) : ILR (1943) All 
35 (FB). (Application under S. 8, U. P. Debt 
Redemption Act — Controversy determined by 
execution Court—Judgment is appealable.) 

(’42) 29 AIR 1942 Cal 428 (428). (Bengal Non- 
agricultural Tenancy (Temporary Provisions) Act, 
(IX of 1940), S.l—Order bolding judgment-debtor 
entitled to benefits of Act relates to execution of 
decree and is decree within S. 2.) 

(’42) 29 AIR 1942 Mad 688 (689) : I L R (1943) 
Mad 161 (FB). (Decision that applicant is not 
entitled to take out execution is appealable.) 
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(’42) 29 AIR 1929 Mad 732 (732). (Decision that a 
son was a party to the suit being represented by 
his father is appealable.) 

(•42) 29 AIR 1942 Pat 146 (147) (DB). (Applica¬ 
tion purporting to be under O. 21, R. 90—Terms 
of the application showing that it could be only 
dealt with under S. 47— Held, second appeal lay.) 
(’42) 29 AIR 1942 Pat 197 (193) (DB). (Order 
under O. 21, R. 18.) 

(’42) 29 AIR 1942 Pat 237 (238). (Order under 
Bihar Money-lenders (Regulation of Transactions) 
Act is appealable.) 

(•41) 28 AIR 1941 All 224 (225). (Order by execut¬ 
ing Court staying execution on the ground that 
S. 7 of the Encumbered Estates Act, applied to the 
case — Order held appealable as controversy be¬ 
tween the parties was conclusively determined.) 
(’41) 28 AIR 1941 Cal 251 (2-52) : I L R (1940) 2 
Cal 226. (Property of judgment-debtor sold in 
spite of notice under S. 34, Bengal Agricultural 
Debtors Act, 1936 — Judgment-debtor can apply 
under this section for declaration that the sale has 
not ufleeted his title—Order on the application is 
appealable.) 

(’41) 28 AIR 1941 Cal 264 (265) (DB). (Sale of 
judgment-debtor’s holding in execution—Applica¬ 
tion by judgment-debtor for setting aside sale — 
Notice under S. 34, Bengal Agricultural Debtors 
Act — Executing Court refusing to stay further 
proceedings and proceeding with application for 
.setting aside sale—Order comes under S. 47 — 
Appeal lies and not revision.) 

Cll) 28 AIR 1941 Cal 357 (360) : ILR (1941) 1 
Cal 363 (DB). (Order on an application for attach¬ 
ment before final decree under O. 21, R. 42 is 
appealable.) 

C40) 27 AUliOW AH 326 (328) : ILR (1940) All 

(Order staying execution under S. 3 f 
U.i\ Postponement of Execution of Decrees Act is 
a p pealable.) 

(’40) 27 AIR 1940 Mad 296 (297). (Ojbection to 
execution of instalment decree ) 

(*39) 26 AIK 1939 Cal 651 (654) (DB). (Applica¬ 
tion for transfer of decree is one relating touxecu- 
tion of decree—Objection opposing transfer comes 

under S. 47 — Order on such objection is appeal¬ 
able.) 


(•12) 13 Ind Cas 365 (367) (DB) (Cal). 

* 33)20 AIR . 1033 AI1 732 ( ? 33) = 55 All 983 (DB) 
able ) dlsln ' ,ss ' n 8 excc ution application is appoal 

(’36) 23 AIR 1936 All 479 (480) (DU). (A decisio. 

hat certain person is representative of the judg 

ment-debtor is appealable.) 

tC3r>) 22 AIR 1935 All 183 (184) (DB). 

7 . ,33 J 20 Alii 1933 All 201 (202) : 55 All 23, 

). (Decree for possession — Decision on quest ioi 

between decree-holder ami transferee pendente lit 

irom judgment-debtor as to light to possession is i 
decree.) 

(, 33) 20 AIR 1933 All 57 (59) : 54 All 1031 (DB 
uecisiou on question under O. 21, R. 98 bet wee i 

dec" 11 ) Und exoncmted defendant appealable us : 


( i 3 * 2 ^ 1 . 9 AIR 1932 All 19 (49) (DU). (Even if order 

mTr ♦i" Ct,y W,thin S ‘ 17 if Jud «° Purports to act 
under this section, it would be appealable.) 


(’24) 11 AIR 1924 Mad 518 (519) (DB). (Do.) 

(’05) 28 Mad 127 (129). (Do.) 

(’25) 12 AIR 1925 All 551 (552) (DB). 

(’38) 25 AIR 1938 Cal 236 (237). 

(’39) 26 AIR 1939 Cal 334 (335). (Order purporting 
to be one under S. 151 but one which ought to be 
made under S. 47—Appeal lies.) 

(*37) 24 AIR 1937 Cal 259 (259) : I L R (1937) 2 
Cal 127 (DB). (Order dismissing execution petition 

for failure to comply with directions of Court_ 

Second appeal lies.) 

(’25) 12 AIR 1925 Cal 318 (319) (DB). 

(’18) 5 AIR 1918 Cal 551 (552) (DB). (Such an 
order passed even on review is appealable as a 
decree.) 

(’10) 5 Ind Cas 183 (484) (DB) (Cal). (Do.) 

(’15) 2 AIR 1915 Cal 137 (138) (DB). 

(’13) 20 Ind Cas 874(875,876) (DB) (Cal). (Question 
of agreement to give time to judgment-debtor for 
delivery of possession after court-sale.) 

(’10) 8 Ind Cas 4 (5) (DB) (Cal). 

(’10) 7 Ind Cas 769 (771) (DB) (Cal). 

(’67) 8 Suth W R 398 (398) (DB). 

(’39) 41 l’un L R 186 (187). (Appeal lies from an 
order transferring decree to another Court for exe¬ 
cution, as the order is one relating to the execution 
though it is itself not an order executing the decree.) 
+ (’36) 23 AIR 1936 Lah 725(727). (Though appli¬ 
cation purports to be under S. 151, tho order is 
under this section and appeal lies.) 

(’29) 16 AIR 1929 Lah 884 (885). (If the order is 
under S. 151 it is not appealable.) 

(’14) 1 AIR 1914 Lah 9 (11) : 1914 Pun Re No. 10 
(DB). (Do.) 

(’13) 19 Ind Cas 439 (439) (Lah). (Do.) 

(’29) 16 AIR 1929 Pat 391 (392) (DB). (Do.) 

(’27) 14 AIR 1927 Lah 651 (652). (Executing Court 
—No power to amend decree—If it amends, appeal 
under S. 17 lies.) 

(’07) 2 Mud L Tim 307 (307) (DB). (Do.) 
f (’37) 24 AIR 1937 Mad 509 (511) : I L It (1937) 
Mad 834 (DB). (Even though matter does not fall 
under this section, if the order purports to be made 
under this section appeal lies.) 

(’36) 23 AIR 1936 Mad 812 (si4). (Order refusing 
application of judgment-del tor to raise attachment 
is appealable — The fact that order is passed on a 
separate application by judgment-debtor and not 
on the execution petition itself does not make any 
difference.) 

f (’36) 23 AIR 1936 Mad 636 (63s). (Though pur¬ 
porting to have been passed under S. 151.) 

(’35) 22 AIR 1935 Mad 340 (311). (Order recording 
satisfaction of decree is appeulable — Such order 
cunuot be set aside by executing Court.) 

(’27) 1 l AIR 1927 Mad 842 (843) (DB). 

(’13) 1*3 l ml Cas 4 18 (418) ( DB) (Mad). (Substance 
of the order must be looked at if provision of law 
quoted is not decisive.) 

(’34) 21 AIR 193 1 Nag 201 (203): 13 Nag L R 240. 

(Question not between parties or representatives_ 

No appeal lies.) 

(’02) 15 C P L It 69 (72). 

(’91) l CPU It 132 (133). 

(’36) 23 AIR 1936 Oudh 50 (51) : 11 Luck 519 
(DU). (Decree discharged as satisfied — Discharge 
amounts to ii decree.) 


ICBC. 65. 
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right to appeal under this section does not depend upon who may happen to be the 
appellant but upon the question whether or not the case is within the section; thus, if 
the conditions of the section are satisfied, the auction-purchaser also will have a right to 
appeal . 2 Where the lower Court has held in effect that a person is the representative of 
a party to the suit, and such person appeals from the order the respondent who has 
invited the Court to pass the order on the footing of the appellant being such representative 
cannot be permitted to urge the contrary in bar of the appeal . 3 


Where a decree of a Small Cause Court is sent for execution to a Court exercising 
original jurisdiction and an order is passed under this section, such an order is appealable . 4 
But no second appeal will lie against an order in execution under this section, where 
the suit is of a nature cognisable by a Court of Small Causes . 6 In the case of arbitration 
proceedings, the award must be considered to be a decree in a suit and therefore an appeal 
would lie against an order in execution of an award . 6 Where a decree is obtained in a suit 
brought under S. 9 of the Specific Relief Act and an order is passed in proceedings in 
execution of that decree, no appeal lies against that order . 7 The reason is that S. 9 of that 
Act provides that “no appeal shall he from any order or decree passed in any suit under 
this section’' and applications for execution of decrees are proceedings in suit. 


Where a judgment-debtor or a party to the suit objects to the attachment and 
sale of his properties in execution, or in other words prefers a claim, an order deciding 
such a claim falls within this section and is appealable as a decree under S. 96 read with 
S. 2, Cl. (2). 8 The words l as if he was a party to the suit' in O. 21, R. 58 show that a claim 


(’29) 16 AIR 1929 Pat 472 (472) (DB). 

(’29) 16 AIR 1929 Pat 141 (142) : 8 Pat 717. 

(’37) 24 AIR 1937 Pesh 3 (4) (DB). (Order by trial 
Court refusing to allow costs directed to be paid by 
Privy Council, has forceof decree and is appealable.) 

(’28) 15 AIR 1928 Rang 40 (41) : 5 Rang 775. 
(Refusal to decide objections as to exccutability— 
Decree appealable.) 

(’93-1900) 1893-1900 Low Bur Rul 375. 

[See (’41) 28 AIR 1911 Cal 530 (532): ILR (1941) 
2 Cal 402 (DB). (An order made under S. 36 (6) 
(a) (i) of the Bengal Money-lenders Act, either 
granting or refusing a prayer for re-opening a 
decree does not come under S. 47, C. P. Code, 
and is not appealable.) 

[But see (’77) 2 Bom 553 (556, 557) (DB). (Case 
under Code of 1859. Order as to amount of mesne 
profits not a decree—Not good law now.)] 

2. + (’99) 26 Cal 539 (541, 542) (DB). 

3. (’43) 30 AIR 1943 Mad 381 (382, 383) (DB). 

[See also (’42) 29 AIR 1942 Mad 406 (406). 

(Dispute between judgment-debtor and stranger 
auction purchaser regarding delivery treated and 
decided as one under S. 47 — Appeal from order 
thereon lies.)] 

4. (’06) 11 Cal W N S61 (8G2). 

(’17) 4 AIR 1917 All 304 (304) : 39 All 357. (Small 
Cause Court having ceased to exist.) 

[See (’40) 44 Cal W N 587 (588, 589).] 

Also sec S. 24, Note 15 ; S. 42, Note 5 and S. 102, 
Note 4. 

5. (’ll) 10 Ind Cas 412 (413) (DB) (Cal). 

(1900) 27 Cal 484 (487) (DB). 

+ (’21) 8 AIR 1921 All 55 (55) : 43 All 403 
(DB). 

(-07) 30 Mad 212 (213) (DB). 


(’37) 24 AIR 1937 Pat 349 (351). 

[See (’40) 27 AIR 1940 Bom 210 (214) : I L R 
(1940) Bom 370 (DB). (Order under O. 21 R. 93 
directing judgment creditor to refund money to 
auction-purchaser is not an order under S. 47, 
hence appeal does not lie.)] 

[See also (’39) 26 AIR 1939 Sind 360 (360) : ILR 
(1939) Ear 342 (DB). (Surety is a party for the 
purposes of appeals under S. 47 and hence second 
appeal is barred against him.)] 

6. (’40) 44 Cal W N 231 (232) (DB). 

(’21) 8 AIR 1921 Sind 132 (133): 16 Sind L R 245 
(DB) 

+ (’29) 16 AIR 1929 Lah 228 (229). 

(’34) 21 AIR 1934 Lah 49 (50). (Proceedings for 
enforcement of award are governed by S. 47— 
Appeal lies from order rejecting application for 
enforcement.) 

7. + (’18) 5 AIR 1918 Cal 925 (926) : 45 Cal 519 
(DB). 

+ (’32)19 AIR 1932 Lah 416 (416) : 13 Lah 
798 

(•28) 15 AIR 1928 Lah 539 (539). 

(’03) 26 Mad 438 (439). 

8. (’41) 28 AIR 1941 Pat 240 (241) (DB). 

(*16) 3 AIR 1916 Cal 814 (814) (DB). 

(’21) 8 AIR 1921 Cal 242 (244) (DB). 

(’12) 16 Ind Cas 385 (386) (DB) (Cal). 

+ (-32) 19 AIR 1932 Lah 376 1376). (Even though 
claim is wrongly described as one under O. 21, 
R. 58.) 

(’24) 11 AIR 1924 Lah 589 (590). (Do.) 

(’27) 14 AIR 1927 Lah 895 (896). 

+ (’35) 22 AIR 1935 Mad 923 (924). (Even if Court 
treats the application as one under O. 21 R. 58 
and refers claimant to a suit, appeal is the remedy 
and not a suit.) 
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by a party to the suit is not within the scope of that rule. Even if the matter comes within 
O. 21, R. 53, still a right of appeal under S. 96 cannot be taken away by any provision, 
such as o. 21, R. 63, which is not contained in the body of the Code. (Compare the words 
"provided in the body of this Code" in S. 96 with the words “provided in this Code" in 
Ss. 141, 146 and 148.) 

Section 2 , cl. (2) excludes from the definition of decree any adjudication from 
which an appeal lies as an appeal from an order. Thus, an order appointing a receiver in 
execution under o. 40, R. l is appealable under O. 43, R. i (s) and is not a decree 
appealable under S. 96.° As to appeals from orders passed under O. 21, Rr. 89, 90 and 91 , 
see those rules. 

Appeals from orders under this section are expressly excepted from the provisions of 
Art. l of sch. i of the Court-fees Act by notifications of the various Provincial Governments 
under s. 35 of the Court-fees Act and consequently ad valorem, fee is not payable in 
respect of such appeals. 10 It has been held that an order under o. 21 R. 50 els. ( 2 ) and (3) is 
not an order under this section and that on an appeal from such an order ad valorem 
court-fee is payable. 11 The Court can require a person appealing from an order under 
this section to give security for the costs of the appeal. 12 

See also the undermentioned cases. 13 


(’34) 21 AIR 1934 Mad 435 (435) : 57 Mad 822 
(DB). (Joint claim by party to suit and by stranger 
—Appeal by party and suit under O. 21 R. 63 by 
stranger.) 

(’21)8 AIR 1921 Mad 627 (628) (DB). (Question 
under O. 21 R. 97.) 

(’21) 8 AIR 1921 Mad 612 (614, 615) (DB). (Ques¬ 
tion under O. 21 R. 100, fought out by parties to 
the suit—Appealable.) 

( / 2 r?L 7 1920 Mad 126 G28) : 43 Mad 696 

AVV ! &ame P noc 'P le applies to claims under 
O. 21, K. 103.) 

(’16) 3 AIR 1910 Mad 727 (727)(DB). (Objection by 
judgment-debtor to sale.) 

(’13) 21 Ind Cas 748 (749) (DB) (Mad). 

(’94) 17 Mad 399 (400) (DB). 

( 29) 16 AIR 1929 Oudb 21 (21). (Claim by a party 
must be decided on the merits and not rejected 
without enquiry.) 

(’36) 23 AIR 1936 Pat 268 (270) (DB). 

(’31) 18 AIR 1931 Pat 97 (98). 

(’31) 18 A I R 1931 Rang 311 (316). (Though it is 
misdescribed as one under O. 21 R. 58.) 

4 AIR 1917 Bom (134):42 Bom 10 

(DB). J 

[But see T20) 7 AIR 1920 Mad 206 (207) (DB) 
{Obiter. )j '' 

Also see O. 21 It. 58, N. 24. 


9- (’29) 16 AIR 1929 Mad 20 (21) (DB) 

Also see O. 40. It. 1 N. 51. 

10. (’30) 17 AIR 1930 Bah 2-1 (25). (S. 35 of the 
i.ourt-fees Act was amended by Act 38 of 1920 by 
winch Local Governments were empowered to issue 
notmcations.) 


( ell mJ, 93 ’ Cal 152 < 155 > : JLR (1937) 1 
Uil 637 (DB). (By notification of Government o 

India in force in Bengal tbe fee chargeable or 

appeals from orders under S. 47 was limited tc 


amount chargeable under Art. 11 of Seh. IT 
Court-fees Act.) ’ 

(’36) 23 AIR 1936 Rang 352 (353). 

[See aZso‘(’38) 25 AIR 1938 Bom 320 (321) 1 

11. f (’39) 26 AIR 1939 Sind 161 (163):ILR (1939) 
Kar 589 (FB). (AIR 1929 Bom 386 : 53 Bom 839 
followed.) 

12. (1900) 24 Bom 314 (316) (DB). 

13. (’42) 29 AIR 1942 Pesh 53 (54). (Appeal lies 
under S. 47, from order refusing to execute order 
for costs made under S. 12, Election Offences and 
Inquiries Act of 1920.) 

(’41) 45 Cal W N 342 (344). (Objection filed by 
ODly one of judgment-debtor’s heirs — Appeal by 
decree-holder—Other heirs not necessary parties.) 

( 40) 27 AIR 1940 Pat 21 (24). (Where a third 
party has deposited the decretal amount and the 
landlord has challenged the depositor’s right to 
make deposit, but that objection has been overruled 
by the executing Court on the footing that tho 
depositor had an interest voidable on tbe sale as 
he was the real purchaser of the land sought to be 
sold, the decision of the executing Court is a 
summary order and is not appealable.) 

(’37) 24 AIR 1937 Pat 360 (381) (DB). (Question 
whether appeal lies against order of Subordinate 
Court can arise only if order is passed by tho 
Subordinate Court $uo motu ns a Court of exe¬ 
cution and not when order is passed on a direction 
from tbe Appellate Court.) 

- 1 1934 Pesh 43 (J4). (Decree removing 

Mahant from office — Application for appointing 
Committee to appoint Mahant — Order thereon b 
Appeal held not to lie.) 

( j i7) 24 A , IR lu , 37 . Pesl > 3 (4) (DB). (S. 47 applies 

to execute,, of decrees of Privy Council-Copy of 

judgment passed by Court executing decreeun, 
presented with memo of appeal should be stamped 
with a stamp of Re. 1 under Art. 7. Courses 
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85. Forum of appeal.—The value of the original suit in which the execution 
is taken out determines the forum of appeal in respect of an order passed in execution 
proceedings. The actual value of the subject-matter in dispute involved in the order is 
not the criterion. 1 See Note 18 on s. 9G as to the value of appeal for the purposes of 
jurisdiction. 

86. Interlocutory orders in execution proceedings_The phrase “deter- 

mmation of any question within s. 47” in s. 2 cl. (2) does not make every decision of any 
question within this section a decree. In order to be appealable as a decree, the decision 
must also have the essential characteristics of a decree as defined in that section, that is, it 
must also be the formal expression of an adjudication conclusively determining the rights 
of the parties. 1 If not, the order is merely an interlocutory one and is not appealable 
as a decree. - Otherwise “every interlocutory order in an execution proceeding, such as an 

Note 85 (-31) 18 AIR 1931 All 129 (130, 131) (DB). (Order 


1. (’15) 2 AIR 1915 All 349 (349). 

(’25) 12 AIR 1925 Cal 212 (212) (DB). 

(*19) 6 AIR 1919 Lab 275 (276) : 1919 Pun Re 
No. 44. 

Note 86 

1. (’40) 27 AIR 1940 Cal 257 (258, 259) : I L R 
(1940) 1 Cal 393 (DB). 

2. ('43) 30 AIR 1943 Lab 140(143, 144, 146) (FB). 
(A I It 1939 Lab 177, overruled.) 

(’42) 29 AIR 1942 Lah 153 (160) : I L R (1942) 
Lab 559 (FB). (Order for sale under O. 21 It. 66, 
C. P. Code, determining any rights or liabilities 
between the decree-bolder and the judgment-debtor 
falls under S. 47 and is appealable.) 

(’41) 28 AIR 1941 Pat 1 (3): 19 Pat 862 (DB). (An 
order determining instalments under S. 11, Behar 
Money-lenders Act, is not an order which con¬ 
clusively determines the rights of the parties. 
Hence, an appeal does not lie from such order.) 
(’41) 28 AIR 1941 Pat C1G (616) (DB). (Fixing the 
valuation of a property under S. 14 of the Orissa 
Money-lenders Act does not finally determine the 
rights of the parties, because at the actual sale the 
property may fetch a different price from that 
already fixed by the Court.) 

(’40) 27 AIR 1940 Mad 54 (55). (Order setting terms 
of sale proclamation — No decision as to rights or 
liabilities of parties—Order not appealable.) 

('101 27 AIR 1940 Pat 75 (76) (DB). (Appointment 
of Commissioner to take accounts in execution— 
Order giving directions to Commissioner as to 
taking of accounts—Order is interlocutory and no 
appeal lies—Only final order is appealable.) 

\ (’24) 11 AIR 1924 All 806(811): 4G AH 733 (DB). 
(’33) 20 AIR 1933 Mad 500 (500) (DB). (Order 
overruling preliminary objections by judgment- 
debtor.) 

( Ill 3S Cal 717 (720) : 6 Low Bur ltul 26 : 38 
Ind App 126 : 11 Ind Cas 545 (545) (PC). (Order 
refusing leave to bid to a decree-holder under 
O. 21, It. 72 is only administrative order.) 

(’35) 22 AIK 1935 All 502(503). (Order striking oil 
objection for default.) 

( 32) 19 AIR 1932 All 136 (137) (DB). 

(’31) is AIK 1931 All 765 (765) (DB). (Order of 
District Judge approving appointment of a trustee 
made by committee under a scheme decree—Not a 
decree.) 


directing execution against one set of defendants 
in the first instance—Not a decree.) 

(’30) 17 AIR 1930 All 638 (639) (DB). 

(’29) 16 AIR 1929 All 390 (391, 392) (DB). (Ex 
parte order under O. 21, R. 50 (2) granting leave 
to execute—Not a decree.) 

(’29) 16 AIR 1929 Bom 386(388):53 Bom 839. (Do.) 
(’29) 16 AIR 1929 All 85 (85) (DB). (Order refusing 
stay of sale.) 

(’24) 11 AIR 1924 Lah 671 (672). (Do.) 

(’24) 11 AIR 1924 Mad 234 (235) (DB). (Do.) 
f (’27) 14 AIR 1927 All 208 (209). 
f (’26) 13 AIR 1926 All 401 (401). 

(’26) 13 AIR 1926 All 268 (268, 269) : 48 All 260 
(DB). 

(*25) 12 AIR 1925 All 588 (589) : 47 All 543 (DB). 
(Ordet directing enquiry into mesne profits.) 

(’24) 11 AIR 1924 All 794 (795). (Order refusing 
to restore an execution application dismissed for 
default.) 

(’28) 15 AIR 1928 Oudh 329 (330). (Do.) 

(’12) 34 All 530 (532) : 15 Ind Cas 50 (51) (DB). 
(Order holding that fresh attachment is not neces¬ 
sary.) 

(’90) 1890 All W N 85 (86) (DB). (Order for re¬ 
covery of deficiency of price against defaulting 
purchaser — Not a decree — Not appealable.) 

(’87) 9 All 500 (503, 504) (DB). (Order allowing a 
payment directed by the decree to be made.) 

(19) 6 AIR 1919 Cal 806 (807) (DB). (Do.) 

(’31) 18 AIR 1931 Bom 391 (393, 396) : 55 Bom 
414 (DB). (Scheme decree with liberty to apply 
for modification — Order on such application — 
Not appealable.) 

(’31) 18 AIR 1931 Bom 389 (390) (DB). (Order of 
District J udge as persona designata under a scheme 
— Not appealable.) 

(’84) 8 Bom 267 (295) (DB). 

(’31) 18 AIR 1931 Cal 574 (576) : 58 Cal 808 (DB). 

(Order under O. 21, R. 99 is not one under S. 47.) 
(’25) 12 AIR 1925 Cal 679 (680, 681) (DB). (Order 
solely relating to jurisdiction.) 

(’19) 6 AIR 1919 Pat 383 (383) : 4 Pat L Jour 461 
(DB). (Do.) 

(’19) 6 Alii 1919 Cal 471 (172) (DB). (Order ac¬ 
cepting security under O. 41, R. 5.) 

(’31) 18 AIR 1931 Mad 38 (38) : 54 Mad 237 (DB). 
(Do.) 
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order granting or refusing process for the examination of witnesses, would be appealable; 
and far greater latitude would be given of appealing against orders in such proceedings 
than is allowed as against orders made in suits before decree—a thing which could hardly 
have been intended.” 3 But though an order may bo interlocutory, if it is one which in 
substance determines a question relating to execution between the decree-holder and the 
judgment-debtor as, for instance, where it has the effect of reviving an application for 
execution which was dismissed for default of the decree-holder, especially when a fresh 
application would be barred by limitation, it will be appealable as a decree. 1 An order 
rejecting an objection to the order of transfer under s. 39 relates to execution and is 
consequently appealable as a decree. 6 Similarly, the decision of the Court that the 
judgment.debtors are not debtors within the meaning of the Bengal Agricultural Debtors 
Act and therefore are not entitled to the benefit of the Act, conclusively determines the 


question relating to the judgment-debtors’ liability with reference to the relief granted 
by the decree and hence is appealable as a decree. 0 As regards the appealability of an 
order fixing the value of property for the purposes of sale, see O. 21, R. GO. As regards 
appeals against orders granting or refusing stay of execution, see Note 44. 


86a. Parties to proceedings under section. — The auction-purchaser is not 
a necessary party to a proceeding under this section as between the parties to the suit; 
nor is his non-joinder in an appeal from an order in such proceedings fatal to it. 1 


(’12) 13 Ind Cas 170 (170) (DB) (Cal). 

(1900) 7 Cal L Jour 436 (437, 438) (DB). (Order 
refusing grant of sale certificate to decree-holder 
auction-purchaser.) 

( 91) 18 Cal 469 (472) (DB). (Order on a prelimi¬ 
nary point of law.) 

(*20)7 AIR 1920 Lab 117 (118) (DB). .(Do.) 

( 7,5) 19 Suth W R 90 (91). (Relating to procedure.) 
( 29) 3 6 AIR 1929 Lab 815 (816). (Do.) 

( 30) 17 AIR 1930 Lab 20 (22) : 11 Lab 93. (An 
order restoring an execution application which bad 
been dismissed for default.) 

( 32) 19 AIR 1932 Lah 120 (121). (Order accepting 
„°.«5 6 ‘ usinK to acce P l security not appealable.) 

( -9) 16 AIR 1929 Lah 391 (392). (Administrative 
order not appealable.) 

( 27) 14 AIR 192/ Lab 527 (528). (Order rejecting 

security and ordering execution to continue ) 

<*27) 14 AIR 1927 Lah 337 (337). (Order setting 

aside sale after confirmation — S. 47 does not 
apply.) 

(*HG) 1886 Pun ltc No. 55, p. 116. 

<*36) 23 AIR 1936 Mad 623 (624). (Order allowin ' 
amendment to execution petition is not a decree.)^ 
( 33) 20 AIR 1933 Mad 500 (500). 

( ’??- Vi,m K /n°? 0 M n d 918 { - HS ' 921 ) : 51 Mail 
, ° (Order tilling up vacancy in the oflice 

by TT ftpp ° intcd un(ler Jl scheme—Not covered 

(*29) 10 AIR 1929 Mad 718 (720). (Order under 
22 f° r arrest and notice at the same time ) 
(36) 23 AIR 1936 Oudh 369 (370) (DB). (Order 
accepting security tendered by judgment-debtor 
and directing stay of execution.) 

<’ 3 ®) 25 AIR 1938 I'at 216 (220) (DB). 

T ( 37) 24 AIR 1937 Rang 157 (159) (DB). (Final 
decree for sale in mortgage suit-Order by District 
^ourt m execution directing sale of properties out¬ 
side district — Order is not appealable as it does 
not aflect the question as to the liability of the 


properties to be sold.) 

(’27) 14 AIR 1927 Rang 317 (317): 5 Rang 534 : 5 
Rang 041 (DB). (Order requiring security before 
drawing out money.) 

(*25) 12 AIR 1925 Rang 271 (273) : 3 Rang 132. 
[Sec (’02) 29 Cal 622 (625). (Order determining 
principle for ascertainment of mesne profits held 
not interlocutory.)] 

[See also (’41) 28 AIR 1941 Lah 342 (342). (Deci¬ 
sion on the dispute between persons having rival 
claims to be accepted as legal representatives on 
one side is a summary decision—No appeal lies.)] 
[But see (’32) 19 AIR 1932 All 85 (89) : 53 All 
391 (DB). (Order prescribing the order of sale of 
mortgaged properties falls under 8. 47—Appeal¬ 
able.) 

(’16)3 AIR 1910 Cal 471 ( 172) (DB). (Question 
as to bcinuni transfer of decree governed by the 
section.) | 

Also see S. 2 (2) Notes 6 and IRS. 90 Note 11. 

3. (’40) 27 AIR 1940 Pat 75 (70) (DB). 

(’97) 24 Cal 725 (739) (FB). (Per Banerji J.) 

(’14) 1 AIR 1914 Cal 149 (149) : 41 Cal 160 11)B). 

(’ll) 12 Ind Cas 745 (749, 750) (DB) (Cal). 

(’ll) 10 Ind Cas 371 (371. 372) (DB) (Cal). 

C09) 36 Cal 422 (430) : 2 Ind Cas 33s (341) (DB). 
(The propriety of such interlocutory orders can be 
attacked in the appeal from the final order.) 

4. (’20) 7 AIR 1920 Cal 53 J (535) (DB). 

[Sec also (’43) 30 AIK 1943 Mad 316 (347). (Order 
dismissing for default of appearance of the decree- 
bolder an execution application which was the 
last of the kind that could have been filed within 
limitation under S. is, is appealable as decree )] 

5. CIO) 27 AIR 1910 Cal 161 (162) (DB). 

6. (’10) 27 AIR 1910 Cal 257 (259) : I L R (1940) 
1 Cal 393 (DB). 

Note 86a 

1. (’39) 26 AIR 1939 Nag 183 (186) : ILU (1939) 
Nag 54 n (DB). 
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A transferee from a judgment-debtor can be added as a party in the execution 

proceedings either under o. 22, R. 10 or under inherent powers of the Court. The effect 

of joining such a person as a party would be to make it obligatory on him to raise all 

the objections he wants to raise in the execution proceedings and not by a separate 
suit/ 

87. Revision.— An order which is appealable under this section 1 or in which 
there is no question of jurisdiction involved, is not open to revision. 2 In the case of an 
order not open to appeal, a revision may lie if the conditions of S. 115 are satisfied. 3 

88. Limitation-Since the wording of Art. 1 GG of the Limitation Act of 1908 

is wide and general in terms, any application under this Code to set aside a sale, whether 
it falls under this section or not, must be made within thirty days from the date of the 
sale. But where the sale is absolutely void for want of jurisdiction or is a nullity, then 
the application will be governed by the residuary Art. 181 which provides for a period of 
three years from the date of the sale. (See the Authors’ Commentaries on the Limitation 
Act, 2nd (1942) Edn., Art. 1GG, Note 2.) As to limitation for an application by a judgment- 
debtor for the restoration of immovable property sold or delivered in excess of the decree, 
or an application to recover back money realised in excess of the decree, see ibid. Art. 1G5 
Note 3 and Art. 181, Notes 7 and 10. As to whether in such cases, if the applicant brings a 
suit under a bona fide mistake, he is entitled under S. 14 of the Limitation Act to deduct 
the time taken up in prosecuting the suit, in calculating the period for making an 
application under this section for refund of the excess, see ibid, S. 14 Note 24. 


LIMIT OF TIME FOR EXECUTION 


48 . [ S. 230, paras. 3 and 4.] (1) Where an application to execute a 
Execution barred decree 4 not being a decree granting an injunction 3 has 
m certain cases. been made, 0 no order for the execution of the same decree 

shall be made upon any fresh application presented after the expiration of 
twelve years 0 from — 


(a) the date of the decree sought to be executed, 10 or, 

ib) where the decree or any subsequent order 11 directs any payment 
of money or the delivery of any property to be made at a 


2. r-10) 27 AIR 19 M) Pat 615 (616) (DB). 

Note 87 

1. (11) 28 AIR 1941 Cal 251 (252) : ILR (1910) 2 
Cal 226. 

('41) 28 AIR 1941 Cul 264 (265) (DB). 

( 41) 28 AIR 1941 Put 408 (409) (1>B). 
f’29) 16 AIR 1929 l»at 141 (142) : 8 Pat 717. 

2. (1900) 2 Bom L R 8S7 (888) (DB). 

(’33) 20 AIR 1933 Bom 185 (186) (DB). 

(’36) 23 AIR 1936 All 479 (480) (DB). 
i’31) 18 AIR 1931 All 765 (766) (DB). 

•’05) 32 Cal 572 (575) (1)B). (Only nn error of law.) 
(’32) 19 AIR 1932 Lab 96 (97). (Order under S. 73 
No revision—Practice of Lahore High Court.) 

3. C42) 29 AIR 1942 Oudh 281 (282). 

(’41) 28 AIR 1941 Cal 156 (158) : ILR (1940) 2 Cal 


277. (Execution application dismissed as time- 
barred — On decree-holder’s application under 
S. 151, Court reconsidering previous order and 
reviving execution case—Order under S. 151 is not 
illegal — Aggrieved judgment-debtor’s remedy lies 
under S. 115.) 

(’41) 28 AIR 1941 Lah450(151):ILR(1942)Lahl83. 

(’28) 15 AIR 1928 Lab 811 (812). 

(’29) 16 AIR 1929 Mad 84 (84). 

(’21) 8 AIR 1921 Nag 130 (131). 

(’29) 16 AIR 1929 Rang 127 (127) (DB). 

[Sec also (’42) 29 AIR 1942 Lab 275 (277) : ILR 
(1943) Lab 17 (FB). (Appeal held lay against 
judgment-debtor only — Appeal held ' may be 
treated as revision as against other persons who 
had been impleaded — Per Tek Cband, .7., in 
Order of Reference.)] 
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certain date or at recurring periods, 12 the date of the default 
in making the payment or delivery in respect of which the 
applicant seeks to execute the decree. 

(2) Nothing in this section shall be deemed — 

(a) to preclude the Court from ordering the execution of a decree 
upon an application presented after the expiration of the said 
term of twelve years, where the judgment-debtor has, by 
fraud or force, 15 prevented the execution of the decree at some 
time within twelve years immediately before the date of the 
application : or 

(.b) to limit or otherwise affect the operation of article a [ 183 of the 
First Schedule to the Indian Limitation Act, 1908.) 1 2 3 4 5 6 7 8 9 

11877, S. 230, paras. 3 and 4 and S. 231; 1859, S. 207.] 

a. Substituted for the words “180 of the Second Schedule to the Indian Limitation Act, 1877” 
by the Code of Civil Frocedure (Amendment) Act, XXXIV of 1940, Section 8. 

Local Amendment. 

ALLAHABAD 

For the purposes of executing a decree based on a loan against the agricultural 
produce of a judgment-debtor the word '‘six” shall be deemed to have been substituted 
for the word "twelve” wherever it occurs in s. 48 — U. P. Regulation of Agricultural 
Credit Act, XIV of 1940, S. 9 (21-12-1940). 


Synopsis 


1. Legislative changes. 

2. Object, applicability and scope of the 

section. 

3. Retrospective operation of the'section. 

4. "Application to execute a decree.” 

5. ‘‘Has been made.” 

6. Fresh application presented after the ex¬ 

piration of twelve years. 

7. "Fresh application” distinguished from 

“continuation of previous application.” 

8. Successive applications for execution of 

decrees of Courts other than Chartered 
High Courts. 

9. Applicability of the section to Chartered 

High Courts-Sub-section (2) (b). 


10. “Date of the decree sought to ^be exe¬ 

cuted.” 

11. Subsequent order, meaning of. 

12. “At a certain date or at recurring 

periods.” 

13. Exclusion of time during minority or 

other disability of decree-holder. See 
Note 21 on Section 6 of the Authors' Com¬ 
mentaries on the Limitation Act, 2nd (1942) 
Edo. 

14. Deduction of time for other causes. 

15. “By fraud or force.” 

16. Appeal from orders under the section. 

17. Plea of bar under the section, when to 

be raised. 


NOTE to the Synopsis. See the Notes 

Combined mortgage decree. Sec Note 10. 

Continuation of application. See Note 7. 

Decree not being a decree for injunction. See 
Note 2. 

Direction for recovery from one party on failure of 
another. See Note 12. 

Execution by Collector. See Note 14. 


indicated for the following topics : 

Limitation Act, Sections 4 and 15. See Note 14. 

Maintenance decree. See Note 12. 

Terminus a quo for limitation. See Note 10. 

To limit or otherwise affect Art. 183 of Limitation 
Act. See Note 2. 

Where decree is transferred for execution. See 
Section 38. 


1. Legislative changes-This section corresponds to paragraphs 3 and 4 of 

s. 230 of the Code of 1882 with the following alterations : 
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(i) The old section applied only to decrees for payment of money or delivery 
of other property. The present section is made applicable to all decrees 
of any kind whatsoever, except decrees granting injunction. See Note 2. 

(a) The words under the section and granted 1 ' occurring after the word 
“made” in the old section have been omitted, with the the result that the 
present section applies under whatever Code the previous application may 

have been made and whether such application was granted or not. See 
Note 2. 

(t ii) l 1 or the words no subsequent application to execute the same decree shall 
he granted after have been substituted the words “no order for execution 
of the same decree shall be made upon any fresh application presented 
after." See Notes 6 and 7. 

(iv) The words or of the decree in appeal (if any) affirming the same” have 
been omitted as superfluous and tending to confusion. See Note 10 . 

(v) The words or at recurring periods” have been newly added in sub-s. (l) 
cl. (b). See Note 12 . 

(vi) Sub-section (2), cl. (b) was newly added. See Note 9 . 


2. Object, applicability and scope of the section. — A decree-holder is 
entitled, as of right, to execute his decree and for that purpose may make any number of 
applications in succession. 1 He cannot be refused execution unless his application is barred 
by the principles of res judicata or by Art. 182 of the Limitation Act, 1908. This section 
imposes a further restriction on the rights of the decree-holder by fixing a maximum limit 
of time for execution and by enacting that no order for execution shall be made upon an 
application presented after the expiry of twelve years from certain specified dates. 2 The 
effect of the section is not to supersede the law of limitation but only to fix the outside 
jyeriod after which, execution of a decree, though not barred by the Limitation Act, may 
not be granted. 3 The obiect of this section is to prevent execution proceedings being kept 
ponding indefinitely to the harassment of judgment-debtors and to require sufficient 
diligence on the part of the decree-holders. 4 


Section 48 — Note 2 

1. (’43) 30 AIR 1943 P C 98 (100) (PC). 

('95) 17 All 106 (111, 112) : 22 Ind App 44 (PC). 

2. ('24) 11 AIR 1924 All 263 (265) : 46 All 73. 

(’22) 9 AIR 1922 Mad 268 (268): 45 Mad 785 (DB). 

(’26) 13 AIR 1926 All 93 (94) : 48 All 121. 

(’24) 11 AIR 1924 Mad 163(167): 47 Mad 120 (DB). 

Under the Code of 1877, S. 230, there was a 
provision for an application to be made after the 
12 years, if the same was made within 3 years of 
the passing of that Code—But only one such appli¬ 
cation could be made within those three years : 

C81) 1881 All W N 58 (58) (DB). (Meaning of 
“after the passing of the Code” in S. 230 of 1877 
Code.) 

(’82) 1882 All W N 2 (2) (1)B). (Do.) 

(’83) 7 Bom 214 (216) (DB). (Do.) 

(’85) 1885 All W N 193 (193) (DB). 

(’80) 5 Bom 245 (246) (DB). 

(’87) 11 Bom 524 (526) (DB). 

(’86) 12 Cal 559 (561) (DB). 

(’77) 2 Mad 218 (218) (DB). 

(’81) 7 Cal 556 (559) (DB). 

[See (’84) 6 All 189 (192).] 


[See also (’82) 1882 All W N 111 (111).] 

3. (’42) 29 AIR 1942 Cal 255 (256): IL R (1942) 
1 Cal 245 (DB). (Article 182 (6), Limitation Act, 
cannot be availed of by a decree-holder if hi3 
decree comes within the prohibition contained in 
S. 48, C. P. Code.) 

(’41) 28 AIR 1941 Bom 158 (159) : I L R (1941) 
Bom 147 (DB). 

(’41) 28 AIR 1941 Pat 45 (46) : 20 Pat 1 (DB). 
(’40) 27 AIR 1940 Pat 432 (433) (DB). 
t (’32) 19 AIR 1932 Oudh 220 (221) (DB). 

(’89) 1889 Pun Re No. 109, page 380. 

(’88) 1888 Pun Re No. 27, page 73. 

(’32) 19 AIR 1932 Oudh 69 (71): 7 Luck 397 (DB). 
(Section in effect lays down limitation for execu¬ 
tion of decree under S. 78 (2), Provincial Insolvency 
Act.) 

(’91) 1891 Pun Re No. 9, page 81. 

(’15) 2 AIR 1915 Bom 40 (41) : 39 Bom 256 (DB). 
(Execution may be barred under this Section, 
though the application may not - be barred by res 
judicata or Art. 182, Limitation Act.) 

[See (’05) 1905 Upp Bur Rul C P C 26. 

4. (’28) 15 AIR 1928 Mad 1154 (1156) (DB). 
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Section 230 of the old Code referred only to decree for the payment of money or 
delivery of other property. There was a conflict of opinion as to the application of this 
section to mortgage decrees. 6 There was also a conflict of opinion as to the application of 
the section to cases where a decree was passed personally against A for payment of money, 
and in default, for sale 'of B's (surety’s) property. 6 The omission of the words, “for the 
payment of money or delivery of other property” in the present section makes it clear 
that it applies to all decrees of any kind except a decree granting injunction. 7 This 
section does not come into play until there has been at least one prior application for 
execution of a decree. What it prohibits is a fresh application after the twelve years 
prescribed. 8 

Before the execution of a decree can be held to be barred under the section, it 
must be shown that the decree was, in ail parts, ripe for execution on the date from 
which the twelve years’ period is to be computed. 0 Where a decree-holder applies for 
execution and a fresh application therefor in the future is likely to l>e barred under the 
provisions of this section, the Court should allow the decree-holder to exhaust all lawful 
means of realising his decree in the pending application, before finally dismissing it. 10 
But the salutary rule enacted in this section should not be permitted to be evaded as, for 
example, by striking oft an execution petition and continuing the attachment so as to 
enable the decree-holder to apply for execution after the twelve years’ period under the 
pretext of continuing a pending application. 11 

The section only requires that the application should be presented within twelve 
years. The order on such application may be made even after the expiry of the specified 
period. 12 


This section does not apply to decrees of Presidency Small Cause Courts and such 
decrees, though transferred for execution to a Court other than a Court of Small Causes, 
are nonetheless not governed by the section. 13 


The section bars only the execution of the decree after the specified period. The 

rights of the decree-holder in other respects are not in any way affected by its 
provisions. 14 


A warrant issued to the Collector under s. 3S6 of the Criminal Procedure Code for 
thej^covery of fine h as the force of a decree. But S .70 of the Indian Penal Code sets a 


5. The section applied : 

(’05) 28 Mad 473 (478) (FB). 

(’05) 28 Mad 224 (226) (DB). 

(’04) 31 Cal 792 (796) (DB). 

(’08) 1908 Pun L R No. 121. 

The section did not applij : 

(’13) 18 Ind Cas 455 (457) (DB) (Cal ) 

(’98) 25 Cal 580 (583, 584) (DB) 

(1900) 22 All 401 (403) (DB). (Even though the 
judgment-debtor was personally liable for the defi¬ 
ciency.) 

(’03) 25 All 541 (543, 544) (DB). 

(’94) 16 All 418 (419, 420) (DB). 

(’93) 1893 All W N 184 (184) (DB) 

(’98) 1898 All W N 111(115). (Decree against legal 
representative out of assets—Decree for money.) 

6 f*nnw! 4 w 11 63G (6,0 > : 10 Intl Cas 190 (191) 
tr>nj. (Applies.) 

(’12) 13 Ind Cas 187 (187, 188) (DB) (All). (No.) 

7 ;.Cl’ 5 .) 2 AIR 1915 Mad 407 (410) (DB). (Decree 

directing execution of conveyance.) 


(’15) 2 AIR 1915 Bom 40 (II) : 39 Bom 256 (DB). 
(Compromise decree.) 

8 (’39) 26 AIR 1939 Nag 215 (246) : I I. 14 (1939) 
Nag 559 (DB). 

9. (’20) 7 AIR 1920 Nag 40 (41). 

[See also (’08) 5 All h Jour 403 (404). (Such as 
decree ordering sale of share in a non.existine 
village.)] 

10. (’26) 13 AIR 1926 Lull 544 (544). 

11. (’10) H Ind Cas 727 (728) (Oudh). 

f See also (’28) 15 AIR 192s Mad 1154 (1155).] 

12. See Note 6. 

13. (’42) 29 AIR 1942 Pat 128 (128, 129) (DB). 

+ (’ll) 30 Mad 108 (112): 11 Ind Cas 635 (637)(DB) 

14. ('10) 33 Mad 429 (431): 5 Ind Cas 92 (93) (DB) 

(Mortgage of a mortgage decree after 12 years — 
Mortgagee can sue decree-holder for recovery of 
moneys realised by him.) J 

‘ i*>0 ) d m 1 m j 924 Mu , d 103 (1 ? 5 ’ 167 > : 47 Mad 
,V° (1 ,o (I d °, e f UOt mean tbat ft decree more 
than 12 years old is not provable in insolvency 
proceedings.) J 
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limit of six years for tbe recovery of fines imposed on an offender. The twelve years’ rule 
under this section will not apply to such cases. 15 


3. Retrospective operation of the section. — It has already been observed 
in Note 3 on the Preamble that no one has a vested right in procedure. The right to 
execute a decree is only a right of procedure and not a vested right 1 and the law governing 
an application to execute a decree will be the law of procedure in force at the time of the 
application and not the law in force when the decree was passed. 2 Thus, where a 
mortgage-decree is passed under the old Code but an application is presented for execution 
of that decree more than twelve years after the date of the decree and after the present 
Code came into force, the application will be barred though S. 230 of tbe old Code did not 
apply to mortgage decrees. 3 

4. “Application to execute a decree.”—An application to execute a decree 
means an application under O. 21, R. ll or otherwise by “which proceedings in execution 
are commenced and not merely an incidental application.” 1 It should be an application 
in accordance with law, asking for a relief granted by the decree and for obtaining it in 
the mode admitted by law. 2 An application to the Court passing a decree to transfer it 
for execution to another Court is not such an application. 3 But where a decree gives 
reliefs of different characters, there is nothing in the Code preventing separate and 
successive applications for execution as regards each of such reliefs. 4 


5. “Has been made.” — As to the distinction between the present section and 
old S. 230 in this respect, see Note 2. The words “under this section and granted” which 
occurred after the word “made” in the old section gave rise to conflicting decisions, 
firstly, as to the applicability of the section where the previous application was not made 
under the section, 1 and secondly, as to when the previous application can be said to have 

15. ('ll) 28 AIR 1911 Bom 158 (159) : I L R 


(1941) Bom 117 (DB). (In ense of a conflict be¬ 
tween substantive and adjective law former must 
prevail.) 

Note 3 

1. (13) 21 Ind Cas 113 (114, 115) (DB) (Call. (Tbe 
right to execute a decree is not a substantive right.) 
\ (’17) 4 AIB 1917 Bat 485 (486) (DB). (No vested 
ri^ht in the procedure prescribed in that Code was 
acquired by tlic decree-holder.) 

[But see +(’10) 32 All 499 (502) (DB). (The 
right to enforce execution of decree is a substan¬ 
tive right.).l 

2. t(’2G) 13 A I R 1926 All 93 (94) : 48 All 121 
(DB). 

CHI) 3 Mad 9h (101) (DB). 

Section ‘J.W of the Code of J *62 ims held in 
the following cases not to revive decrees dead 
under the Code of lf>7? : 

( HI) 6 All 388 (390). 

C86) 8 All 119 (427). 

3. *(’21) 8 A I R 1921 Bom 40 (13) : 45 Bom 365 
(DB). 

(’13) 21 Ind Cas 923 (924) (l)B) (Cal). 

(17) 4 AIR 1917 l'at 493 (194) (DB). 

(13) 40 Cal 704 (709):19 Ind Cas 391 (392) (DB). 
f (’15) 2 AIR 1915 Nag 103 (10G):11 Nag L R *25. 
17) 4 AIR 1917 Mad 315 (316) (DB). 

(’24) 11 AIR 1924 All 696 (696) (DB). 

(’25) 12 AIR 1925 Bom 326 (326) (DB). 

’13) 19 Ind Cas 899 (900) (DB) (Cal). 


[See however (’19) 6 AIR 1919 Cal 1003 (1004) 
(DB). (The mere fact of coming into force of the 
new Code pending a suit on a mortgage under the 
Transfer of Property Act does not make the new 
S. 48 applicable to proceedings in execution of 
tbe decree in that suit.)] 

Note 4 

1. (’77) 3 Cai 235 (242) (FB). 

(’78) 2 Mad 1 (4) (DB). 

(’98) 1898 Pun Re No. 40, page 138. 

2. (’89) 13 Bom 237 (239) (DB). 

3. (’29) 16 AIR 1929 Mad 745 (745). 

(’12) 14 Ind Cas 277 (277) (DB) (All). 

(’26) 13 AIR 1926 All 660 (660). 

(’98) 20 All 78 (79) (1>B). 

(’10) 35 Bom 103 (109):8 Ind Cas 168 (171) (DB). 
(’12) 34 All 396 (397) : 14 Ind Cas 172 (173) (DB). 
(’89) 16 Cal 744 (746) (DB). 

4. (’91) 18 Cal 515 (518) (DB). 

Also see O. 2. R. 2. N. 31. 

Note 5 

1. (’91) 1891 Bom P .7 269 (269) (DB). (Previous 
application from which the twelve years are to be 
reckoned must be an application under the very 
section and not the corresponding sections of the 
earlier Codes.) 

(’78) 1 Mad 403 (404). (No.) 

(’78) 2 All 275 (276). (Do.) 

(’81) 6 Cal 504 (512). (Do.) 

(’86) 10 Bom 348 (349). (Do.) 

(’88) 11 Mud 132 (133). 

(’86) 9 Mad 154 (456). 
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been granted. 2 The said words having been omitted in the present section, these rulings 
are no longer good law and the section is applicable under whatever Code the previous 
application may have been made and whether it has been granted or not. 


6. Fresh application presented after the expiration of twelve years. 
—The requirements of the section are satisfied if the application is presented within 
twelve years of the specified dates. The section does not prohibit the Court from making 
an order for execution after the expiration of twelve years, if the fresh application had 
been presented within the period. 1 This was the principle laid down even under the old 
S. 230. 2 The words of the present section adopt the said principle. As to the meaning of 
the words' “fresh application,” see Note 7. 


7. “Fresh application” distinguished from “continuation of previous 
application.” — The words “fresh application” have been substituted for the words 
‘ subsequent application” which occurred in the old section. Even under the old section 
the words “application to execute a decree” had been held to mean an application under 
o. 21 , R. 11 or otherwise, by which proceedings in execution were commenced and not to 
include incidental applications made in pending execution proceedings. 1 The present 
substitution was made in accordance with the above view. Therefore, under the present 
section also the expression “fresh application” means a substantive application for 
execution and not merely an ancillary one made with the object of moving the Court 
to proceed in the matter of a substantive application already on file. 2 

The question whether an application is only ancillary to a previous application 
or is a “fresh application” depends upon the circumstances of each case 3 and is to be 


2. (‘82) 1882 All W N 91 (92). 

(’83) 6 Mad 172 (173). 

(’86) 8 All 301 (303). 

(’80) 8 All 536 (539). 

(’82) 9 Cal L Rep 321 (323). 

(’82) 8 Cal 297 (299). 

(’82) 1882 All W N 5 (5). 

(’93) 13 All 198 (201). 

(’96) 18 All 482 (488, 489, 492. 496) (KB). 

(’96) 18 All 49 (51). 

Note 6 

1. (’37) 24 AIR 1937 Mad 113(113). 

( 34) 21 AIR 1934 Lah 610 (611, 612). 

(’26) 13 AIR 1926 All 331 (331, 332) (DB) 

CIO) 5 Ind Cas 474 (475) (DB) (Mad). (Also an 
application presented in time but corrected at the 
Court’s direction and re-presented after time is not 
defective in any way aud is not barred.) 
t (’83) 6 Mad 359 (361) (DB). 

[See (’30) 17 AIR 1930 Mad 995 (998) : 54 Mad 
306 (DB).J 

2. f (’83) 6 Mad 359 (361) (DB). 

(’98) 22 Bom 722 (726) (DB). 

(’04) 1904 Pun Re No. 76, page 258. 

Note 7 

1. See Note 4. 

2 (’43) 30 AIR 1913 Bom 164 (166) (DB). 
,tnf«J 1] L 33 AU 517 (520):9 Ind Cas 817 (819) (KB). 
< 90) 17 Cal 53 (57) (DB). (An application for sale 
IS only continuation of the prior application for 
attachment.) 

I. 1 ,?! 1 Ind Cas 707 < 70? ) n>») (Mad). (Do.) 

I -*1)18 AIR 1931 Mad 303 (308) (DB). (Applica¬ 
tion to implead legal representative of a deceased 
judgment-debtor need not be by a fresh execution 


petition.) 

t (’31) 18 AIR 1931 Bom 425 (427) (DB). (Such 
application is ancillary and a continuation of the 
petition.) 

[See also (’35) 22 AIR 1935 Cal 143 (144). (Appli¬ 
cation for time for supplying fresh list of pro¬ 
perties is not a “fresh application.”)] 

[But see (’05) 28 Mad 224 (227) (DB). (Mortgage 
decree — Application for attachment in execu¬ 
tion — Subsequent application for sale is a fresh 
application because the prior application is futile 
in respect of mortgage decree.) 

(’97) 24 Cal 473 (480, 467. 491) (SB). (Do.) 

See also cases in foot-note 5. 

3. (’43) 30 AIR 1943 l’at 127 (130) : 21 Bat 836 
(DB). (Subsequent application merely to correct 
any description of the property mentioned in pre¬ 
vious application may be regarded as a continua- 
tion of the original application.) 

(’40) 27 AIR 1940 All 270 (272): I I. R (1910) All 
377 (FB). (Fact that case was struck off does not 
show that execution application came to an end— 
Nor does tabular form of subsequent application 
suggest that it is fresh.) 

(10) 27 AIR 1910 Pat 132 (133, 435) (DB). (Regard 
must be had to the substance rather Rian to the 
"form of the application.) 

*(’39) 26 AIR 1939 l> C 80 (8 1) : 14 Duck 192 • 

I L R (1939) Kar 130 (PC). (The substance of the 
matter must prevail over the form of the applica¬ 
tion.) 

(’10) 8 Ind Cas 727 (728) (Oudh). 

Sec ( 4 0) 27 AIR 1940 Lah 35 (35). (Question is 
mixed question of fact and law and second appeal 
lies from decision of question.) 
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decided with reference to the antecedent proceedings and the orders passed thereon. 4 As 
a general rule where the previous application has been suspended or stayed or dismissed 
for no fault of the decree-holder and the second application is similar in scope and 
character to the previous one, the second application will be deemed to be an ancillary 
one in continuation of the previous one. 6 Where the character of the second application 


4. (’94) 1894 Pan Re No. 106, page 396. 

5. ('42) 29 AIR 1942 Oudh 331 (332) : 17 Luck 
618 (DB). (Execution sent to Collector — Papers 
sent from there for insufficient reason and Munaif 
consigning case to records—No finding that decree- 
holders had defaulted cr not — Order of Munsif 
held not final order disposing application and subse¬ 
quent application revived the previous one.) 

(*41) 29 AIR 1941 Lah 62 (63, 64) (DB). (First 
application dismissed for statistical or administra¬ 
tive purpose—Second one is in continuation of first 
one—AIR 1940 Lah 35 reversed.) 

(’40) 27 AIR 1940 Mad 566 (568) (DB). (An appli. 
cation in execution which is necessitated by the 
action of the Court in striking of! apreviousappli- 
cation for execution for statistical reasons is notin 
law a fresh application.) 

(’40) 27 AIR 1940 Pat 432 (437) (DB). 

(’40) 27 AIR 1910 Oudh 26 (26, 27) (DB). (Exe¬ 
cution suspended owing to compromise entitling 
judgment-debtor to pay decretal amount by yearly 
instalments—Attached property however agreed to 
be kept under attachment—On default in payment 
of instalment decree-holder applying for sale of 
attached property—Application held in revival of 
previous application and hence not barred.) 

(’87) 24 AIR 1937 Nag 92 (93): ILR(l937)Nag522. 

(’37) 24 AIR 1937 Pat 43 (44) (I)B). (Execution 
sale set aside—Next application for sale.) 

(’36) 23 AIR 1936 Lah 843 (844). (Temporary 
release of attached property in pursuance of judg¬ 
ment-debtor’s objections—Objections overruled in 
appeal —Re-attachment of the same property — 
Continuation of previous proceedings.) 

(’35) 22 AIR 1935 Lah 911 (912) (DB). (Proceed¬ 
ings interrupted by claim suit.) 

(■24) 11 AIR 1924 Pat 367 (369, 370) (DB). 

*(’34) 21 AIR 1934 Pat 532 (533) (DB). (Previous 
application for execution not proceeded with because 
of claim made and allowed — Subsequent application 
after the removal of the bar is one in continuation 
of the first.) 

(’34) 21 AIR 1934 All 481 (487, 489, 493) : 56 All 
791 (FB). (Execution petition for the sale of some 
of the mortgaged properties by transfer to Collector 
with a statement that in case of deficiency the 
other mortgaged properties may be sold — First 
prayer granted but no orders on second — Subse¬ 
quent application for second relief is only a conti¬ 
nuation of the first application.) 

(’31) 18 AIR 1931 Bom 492 (494) (DB). 

(’22) 9 AIR 1922 Mad 3 (5). (The theory of conti¬ 
nuation appliesonly where the previous application 
has been interrupted by reason of circumstances 
over which the decree-holder has no control.) 

(12) 34 All 396 (397): 14 Ind Cas l72(173)(DB).(To 
render an application one in continuation of another 
application, it is necessary that the two applica¬ 
tions should be of the same nature.) 

(’14) 1 AIR 1914 Oudh 430 (432): 17 Oudh Cas 169. 


(’18) 5 AIR 1918 Pat 296 (297): 3 Pat L Jour 103 
(DB). 

'll) 11 Ind Cas 48 (49) (DB) (Cal). 

’13) 18 Ind Cas 841 (843) (DB) (Cal). 

’09) 3 Ind Cas 940 (940) (DB) (Mad). (That the 
order "proceedings closed” did not amount to 
dismissal.) 

(’30) 17 AIR 1930 Lah 647 (651). (On an applica¬ 
tion records consigned to the record room pending 
appeal—Nature of order is a question of intention.) 
(’84) 10 Cal 416 (423) (DB). (Striking off.) 

(’92) 16 Bom 294 (302, 303) (DB). (Application 
struck off not necessarily cancelled.) 

(’16) 3 AIR 1916 All 24 (24) (DB). (Injunction.) 
(’26) 13 AIR 1926 All 331 (332) (DB). (Applications 
by decree-holder to the Court executing the decree 
to go on from where the previous proceedings have 
been arrested and to complete the execution are to 
be considered as merely ancillary and therefore not 
barred by the section.) 

(’98) 1898 All W N 137 (138) (DB). (Do). 

(’12) 16 Ind Cal 541 (542) (DB) (Cal). (Judgment- 
debtor declared insolvent.) 

(’13) 20 Ind Cas 244 (245) (Cal). (Injunction.) 

(’09) 1 Ind Cas 341 (343) (DB) (Cal). (Execution 
sale set aside—Further application for execution is 
in continuation of previous one.) 

(’85) 1885 All W N 269 (269) (DB). (Postponement 
of execution to enable debtor to raise money — 
Subsequent application for execution held to be 
linked to the prior one.) 

(’88) 1888 All W N 295 (296). (First application 
made in May, 1883, struck off without either 
granting or refusing it.) 

(’05) 2 All L Jour 276 (277). (Former application 
never finally disposed of.) 

(’13) 21 Ind Cos 923 (924) (DB) (Cal). 

(’15) 2 AIR 1915 Mad 407 (411) (DB). (Disposal of 
previous application not known.) 

(’08) 31 Mad 71 (74) (DB). (Conditions under which 
prior execution petition will be treated aspending.) 
(’10) 7 Ind Cas 707 (708) (All). (Obstruction by 
judgment-debtor — Application after removal of 
obstruction.) 

(’ll) 10 Ind Cas 359 (360) (DB) (Cal). 

(’10) 6 Ind Cas 490 (490) (Lab). (First application 
struck off on judgment-debtor not being found — 
Second application for arrest held to be a conti¬ 
nuation of the prior one.) 

(’99) 21 All 155 (158) (DB). (Do.) 

(’31) 18 AUt 1931 Lah 125 (126). (Dismissal for 
decree-holder’s default—Not a continuation.) 

See also (he folloiving cases to a similar effect 
under the old Code : 

(’08) 30 All 499 (503) 504). 

(’09) 1909 Pun Re No. 45. page 148. 

(’83) 5 All 469 (461). 

(’98) 21 Mad 261 (263). 

(’83) 5 All 243 (244, 245). 

{’81)5 Bom 29 (35). 
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is different from that of the former, as for instance, where the relief claimed in the second 
application is against properties or persons different from those in the previous application, 
the second application will be deemed to be a “fresh application” within the meaning of 
this section. 6 Similarly, where the proceedings under the prior application have come to 
an end, the second application cannot be taken to be one in continuation of the prior 
application. 7 


Where an application made within twelve years of the specified date is found to 
be defective, an amendment thereof after twelve years is not necessarily ultra vires of 
the powers of the Court. The Court is vested with a discretion to deal with the matter 
according to the circumstances of the case. 8 An amendment should not be allowed if it 
has the effect of substantially altering the character of the execution proceedings. 9 A 
decree-holder who is not diligent should not, in the absence of special and sufficient 
grounds, be allowed to circumvent the provisions of this section by way of amendment. 
Where the decree-holder applied on the last day of limitation for arrest and attachment 
of moveable property and thereafter sought to amend it by adding a prayer for the 
attachment of immovable property, it was held that the result of allowing the amendment 


(’86) 8 All 545 (548). 

C01) 23 All 13 (20). 

(’87) 14 Cal 385 (387).. 

(’79) 4 Cal 415 (410. 417). 

('06) 28 All 651 (654). 

('86) 12 Cal 161 (164, 165). 

(’77) 1 All 355 (360) (FB). 

(’82) 9 Cal L Rep 297 (300). 

(’84) 6 All 23 (24). 

('94)21 Cal 38? (391). 

(’95) 17 All 425 (427). 

(’95) 17 All 243 (244). 

(’05) 27 All 334 (338) : 32 Ind App 102 (PC) 
(’01) 1901 All W N 117 (117). 


6 . (’43) 30 AIR 1913 Pat 127 (130, 131) : 21 Pat 
838 (DB). 

<'42^29 AIR 1942 Cal 235 (257): ILR (1942) 1 Cal 
245 (DB). (First application lor attachment of 
surplus sale proceeds belonging to all judgment- 
debtors — Subsequent application for attachment 
and sale of immovable property of one of judgment- 
debtors.) 


(’41) 28 AIR 1941 Pat 035 (635, 636) (DB). (Appli¬ 
cation beyond 12 years for amendment to include 


property or person not named or specified in origi¬ 
nal application is fresh application—And amend¬ 
ment should not be allowed.) 

(’40) 27 AIR 1910 Pat 432 (435) (DB). 
t (’56) 23 AIR 1936 Pesh 209 (210) (DB) 

C29) 16 AIR 1929 P C 209 (212) (PC). 

( 96) 18 All 9 (11). (First application for attach¬ 
ment—Second for arrest.) 


( 12) 13 Ind Cas 929 (929) (All). (First application 
for arrest—Second for attachment.) 

I’31) 18 AIR 1931 All 31 (32). (Do.) 

( 02) 1902 Pun L It No. 112. 

1910 Bun Re No. 17 : 5 Ind Cas 815 (816). 

(first application against moveables_Second 

against immovables.) 

(-28) 15 AIR 1928 Cal 241 (243) (DB). (First 
application for rateable distribution—Second appli¬ 
cation tor attachment and sale.) 

C81)7 Cal 556 (558, 559) (DB). (Substitution of 
new properties.) 


(’31) 18 AIR 1931 All 134 (134) : 53 All 419(DB) 
(Do.) 

(’24) 11 AIR 1924 Cal 131 (132): 50 Cal 743 (DB). 
(Adding of new properties.) 

(’26) 13 AIR 1926 All 93 (95) : 48 All 121 (DB). 
(’18) 5 A I R 1918 Mad 449 (449) (DB). (Prior ap¬ 
plication for sale of hypothecated property—Second 
application for sale of other properties.) 

7. (’42) 29 AIR 1942 Bom 282 (284) (DB). (Com¬ 
promise pending execution— Darkast “disposedof’’ 
as decree fully satisfied—Compromisesubsequently 
held to be invalid—Application is not revived.) 

(*42) 29 AIR 1942 Cal 255 (257) : I L R (1942) 1 
Cal 245 (DB). (Subsequent application for execu¬ 
tion for recovery of amount which decree-holder 
had to refund is not one for revival or continuation 
of original execution proceeding.) 

(’40) 27 AIR 1940 Lah 75 (77). (Previous execution 
proceedings consigned to record room for want of 
prosecution as decree-holders were absent.) 

(’40) 27 AIR 1940 Pat 432 (133) (DB). 

(’12) 13 Ind Cas 160 (160) (l)B) (Mad). 

[See (’40) 27 AIR 1940 Pat 51(55):18 Pat 649 (DB). 
(If an executing Court wants to dispose finally of 
an application, it should use clear and unambigu¬ 
ous language such as "the application is dismiss¬ 
ed.’’ ‘‘Striking oil an application" is a phrase 
which is capable of a number of meanings.)] 

[See also (’13) 20 Ind Cas 563 (564) (Lab).] 

8. (’42) 29 AIR 1942 Cal 306 (307) : I L R (1941) 
2 Cal 251 (DB). (Subsequent application for pur¬ 
pose of amending list of properties accepted.) 

(’40) 27 AIR 1910 Mad 19 (20) (DB). (Amendment 
allowed in view of special circumstances of case.) 

9. (’12) 29 A I R 1912 All 112 (113). (Application 

for execution by attachment and sale of property_ 

Property attached—Objection by purchaser at re¬ 
venue sale —Application could not be amended so 
as to seek execution in some other manner.) 

f l2) 29 A I It 1942 Cal 306 (307) : I L R (1041) •> 

Cal 251 (DB). (Subsequent application filing su.f- 

plementary list of properties to be proceeded with 
accepted.) 
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would be to circumvent the provisions of this section and that it should not therefore be 
allowed. 10 Where an amendment is sought, the question whether it ought to be allowed 
so as to make it operative from the date of the original application depends upon the 
circumstances of each case. 11 If the defect is not a fundamental one, the amendment 
may be allowed. 12 If it is a fundamental one, the amendment ought not to be allowed. 13 
In such a case the so-called amendment is really a fresh application. 

A Court executing a decree, while rejecting an application for execution, is not 
competent to order that a fresh application may be filed within a certain time when such 
an application would be barred by the section. 14 

8. Successive applications for execution of decrees of Courts other 
than Chartered High Courts. — See Note 2 above. As has been observed in that 
Note, this section only fixes the maximum limit of time for execution of a decree and 
subject to such outside limit, a final order on a previous execution application or an 
application to take some step-in-aid of execution will afford a fresh starting point of 
limitation. 1 As to what are "steps-in-aid of execution,” see the Authors’ Commentaries 
on the Limitation Act, 2 nd (1942) Edn., Art. 182 . 

9. Applicability of the section to Chartered High Courts — Sub¬ 
section 2 (b). — Sub-section 2 (b) is new. It was held under the old Code that, in view 
of the provision in Art. 180 of the Limitation Act, 1877, for a revivor of the decrees of 
Chartered High Courts in the exercise of ordinary original civil jurisdiction and of 
orders of His Majesty in Council, S. 230 did not apply to Chartered High Courts in the 
exercise of ordinary original civil jurisdiction. 1 Sub-section (2) (b) has been added to give 
legislative recognition to that view. In the case of such decrees and orders, therefore, any 
number of applications for execution can be made and cannot be refused 2 unless they are 
barred on the principle of res judicata 3 or under Art. 183 of the Limitation Act, 1908, 
Article 183 of the Limitation Act, 1908, does not however apply to decrees of Chartered 
High Courts in the exercise of appellate jurisdiction. 4 


10. (*36) 23 AIR 1936 Mad 623 (624). 

C See also (’43) 30 A I R 1943 Pat 127 (130) : 21 
Pat 838 (DB). (Application after 12 years to sub¬ 
stitute new property for property mentioned in 
original application cannot be allowed.) 

(’41) 28 AIR 1941 Pat 635 (635, 636) (DB) (Ap¬ 
plication beyond 12 years for amendment to in¬ 
clude property or person not named or specified 
in original application is fresh application and 
should not be allowed.)] 

11. (’28) 15 A I R 1928 Mad 1154 (1155, 1156) 
(DB). 

12. (’35) 22 AIR 1935 Mad 161 (163). (Execution 
application filed bona fide against wrong legal re¬ 
presentative within time — Amendment allowed 
but after 12 years’ time—Amendment takea effect 
from date of original representation.) 

(’15) 2 AIR 1915 Mad 1042 (1013) (DB). 

(’05) 1905 Pun Re No. 27 p. 108 (109). (Amendment 
as to particulars ) 

[See also (’30) 17 AIR 1930 Oudh 65 (66) : 5 
Luck 458. (Application returned for n't filing 
process fee with the application—Amendment is 
retrospective.)) 

13. f (’15) 2 AIR 1915 Mad 1042 (1043) (DB). 

(’90) 17 Cal 031 (636, 637, 638, 641) (FB;. 

(’28) 15 A I R 1928 Lali 803 (811) (DB). ( Ypplica- 
tion to file a supplementary list of properties.) 


(’27) 14 AIR 1927 Mad 347 (347). (Amendment by 
adding other items of property.) 

(’05) 15 Mad L Jour 243 (244) (DB). (An applica¬ 
tion for arrest of judgment-debtor if subsequently 
amended by a prayer for execution against bis 
properties is a fresh application.) 

(’02) 1902 Pun L R No. 112. (Do.) 

(’03) 26 Mad 101 (103) (DB). (Petition when filed 
unverified.) 

(’29) 16 AIR 1929 Pat 407 (409) : 8 Pat 462 (DB). 
(Amendment by substituting immovable properties 
in place of moveables cannot be made.) 

14. (’09) 4 Ind Cas 958 (959) (Lab). 

Note 8 

1. See Article 182 (5) of the Limitation Act, as 
amended by Act IX of 1927. 

Note 9 

1. (’09) 36 Cal 543 (555, 557): 1 Ind Cas 168(174). 
(’82) 6 Bom 258 (260). 

(•84) 7 Mad 540 (545). 

(’93) 20 Cal 551 (557). 

2. See Art. 183 of tbe Limitation Act, 1908. 

3. See S. 11, Note 23. 

4. (’72) 14 Moo Ind App 465 (484) (PC). (Case 
under Act XLY of 1859.) 

(’81) 6 Cal 201 (202) (DB). 
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10. “Date of the decree sought to be executed.” — In the absence of the 
circumstances specified in sub-section l (b) and in the absence of anything postponing the 
period of execution, the period of twelve years is to be computed from the date of the 
decree. 1 The date of the decree is the date which it ought to bear under O. 20 , R. 7 and 
not the date when it is actually prepared and signed by the Judge. 2 

Where there is a preliminary and a final decree in a suit, the two must, for the 
purposes of this section, be taken to be a single and indivisible decree and the date from 
which the time is computed is the date of the final decree. 8 Where a decree is amended, 
the date of the amendment will not give a fresh starting point of limitation under this 
section. 4 In the case of a combined mortgage decree which provides that if the nett 
proceeds of the sale are not sufficient to satisfy the mortgagee’s claim the balance bo 
realised from the person and other properties of the mortgagor, the period will run from 
the date of the decree in respect of both remedies. 6 If, however, after the sale of the 
mortgaged properties a personal decree for the balance is passed under o. 34, R. c, time 
will run in respect of the personal decree from the date thereof. 0 Where a redemption 
decree does not mention any date for the payment of the mortgage debt, it must be taken 
as payable on the date of the decree itself. 7 


The words “or of the decree in appeal confirming the same” have been omitted in 
this section as being a mere surplusage. Where there has been an appeal from the original 
decree, the period under the section is to be computed from the date of the appellate 


Note 10 


1. (1900) 2 Bom L R 199 (200) (DB). 

(‘08) 11 Oudh Cas 57 (58, 59) (DB). 

2. (’97) 1 Cal W N 93 (94) (DB). 

(*18) 5 AIR 1918 Bom217 (218): 42 Bom 309 (DB). 

Alao see O. 20 R. 7 N. 2. 

3. | (*16) 3 AIR 1916 Cal 482 (483) (DB). 

f 24 ! iVA 1 ?*? 24 Cq1 131 (132,: 50 Cal 743 < DB )- 

( 07) 6 Cal L Jour 462 (465) (DB). (Final decree 
awarding mesne profits.) 

( 13 ) 5 AIR . 1918 A11 254 (255) : 40 All 211 (DB). 
(Direction for enquiry into mesne profits_ Assu¬ 

med to operate as a final decree.) 

WAU 520 (521) (DB). (Order absolute under 
S. 89 of the Transfer of Property Act now equiva¬ 
lent to a final decree.) 

Also see O. 34 R. 5 N. 28. 


[But see (’27) 14 AIR 1927 Mad 842 (844) (DB 
(Decree directing ascertainment of mesne profi 
in execution — Time runs from date of decn 
and not from date of ascertainment.) 

(16) 3 AIR 1916 Mad 288 (290): 39 Mad 544 (DB 
(Decree-holder will have 12 years from date of ord« 
absolute under S. 89 of the Transfer of Propert 
Act — The decree under S. 88 itself could h*\ 
been executed within 12 years from the dal 
thereof.) 

NOTE—In both the above cases, the decrees wei 
passed under the old Code. The points are n< 
likely to arise under this Code which provides fc 

/>o.R r ^‘?V, nary and a * inal de cree in such cases. 

( 22) 9 AIR 1922 Bom 95 (95): 16 Bom 761 (DB 

li i rt r 8 A 8C decree UQ der Dekkhan Agriculturist 
,p. er Ac * — No necessity for decree absolute - 
lime runs from date of decree.)] 

net m 0, M 27 , AIR 1040 Mftd 127 < 128 > 129) : I L : 

(194°) Mad 349 (FB). (Decision of Madhava 

Nair and Cornish JJ., in C. M.A.No. 264 of 193 


overruled.) 

(’39) 26 AIR 1939 Pat 607 (609, 610) : 18 Pat 395 
(DB). (60 Ind Cas 318 (Pat) dissented from.) 

+ (’35) 22 AIR 1935 Lab 292 (294) (DB). 

(’34) 21 AIR 1934 Oudh 465 (469) (DB). (AIR 1932 
All 351 : 54 All 622 followed.) 

(’18) 5 AIR 1918 Bom 217(221): 42 Bom 309 (DB). 
*(’32) 19 AIR 1932 All 351 (352): 54 All 622 (DB). 
(60 Ind Cas 318 (Pat) dissented.) 

[But see (’26) 99 Ind Cas 204 (205) (Oudh).] 

5. t (’17) 4 AIR 1917 P C 85 (85) (PC). (Affirming 
AIR1915 Cal 8.) 

(’16) 3 AIR 1916 Mad 972 (974) (DB). 

(’21) 8 AIR 1921 Cal 456 (456, 457) (DB). 

(’25) 12 AIR 1925 Mad 331 (331) (DB). 

(’28) 15 AIR 1928 Cal 668 (668, 669) (DB). 

(’26) 13 AIR 1926 Mad 954 (955) : 50 Mad5(DB). 
Also see O. 34 R. 6 N. 17. 

In view of the Privy Council ruling in AIR 
101? PC 85, (he following decisions are no longer 
law : 


(’18) 5 AIR 1918 Mad 1187 (1194):40 Mad 989 (FB). 

(’12) 36 Bom 368 (372).: 15 Ind Cas 822 (824). 

(See also (’26) 13 AIR 1926 Mad 20 (28): 18 Mad 
8-16. (AIR 1918 Mad 1187 : 40 Mad 989 (FB). 
and AIR 1918 Mad 607 were held to be overruled 
by AIR 1917 PC 85.)] 

6. (’40) 27 AIR 1940 Oudh 90 (91, 92) : 15 Luck 
95 (DB). (The same principle applies even if the 
deerec is a compromise decree which provides for 
the passing of two decrees, preliminary and final 
and for a subsequent, personal decree for the 
balance.] 


(’26) 13 AIR 1926 Mad 951 (955): 50 Mad 5 (DB) 
(’20) 7 AIK 1920 Cal 378 (379) (DB). 

7. (’89) 13 Bom 567 (570) (DB). 

C92) 16 Bom -180 (185, 486) (DB) 

(’99) 23 Bom 592 (594) (DB). 
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decree even though the appeal was only from a portion of the original decree 8 and even 
if the original decree is confirmed in appeal 9 or the appeal is dismissed as not pressed. 10 
The same principle applies to cases of appeals to the Privy Council. 11 There is a difference 
of opinion as to whether the same principle applies to the case of a revision. The Circuit 
Court at Cuttack is of the view that it does. 12 The High Court of Madras has taken a 
contrary view 7 . 13 Where, however, an appeal is preferred where no appeal lies 14 * or where 
an appeal is withdrawn 16 or is dismissed for default, 16 or is rejected for insufficiency of 
stamp, 17 time will run only from the original decree. Where a decree is passed severally 
against two or more defendants and one of the defendants appeals, it has been held that 
the period of twelve years as against the other defendants runs from the date of the 
original decree. 18 This view might require reconsideration in the light of the decision in 
Nagendra Nath v. Suresh. 19 

Where an application to set aside an ex parte decree has been rejected, the period 
tor the execution of the ex parte decree runs from the date of the decree notwithstanding 
the pendency of the application. 20 

It has been held in the undermentioned case 21 that this section obviously refers to 
a decree which is capable of execution and that in the case of a decree which is not 
capable of execution except on the happening of a particular contingency, time will not 
begin to run until that contingency occurs. 


11. Subsequent order, meaning of. — Where a subsequent order directs 
payment of money or delivery of property at a future date, the period of twelve years 
will run from such date. 1 Thus, an order under o. 20, R. ll (2) will he a subsequent order 


8. *(’03) 26 Mad 91 (93, 95, 9G) (FB). 

(’ll) 12 Ind Cas 75 (75) (Mad). 

C77) 1 All 508 (509) (DB). 

(’81) 6 Cal 194 (196) (DB). 

(’82) 4 All 274 (276) (DB). (It is not necessary 
that the appeal should be from the original decree 
in the suit — The appeal may be from decree passed 
on review.) 

(’83) 9 Cal 100 (102) (DB). 

(’84) 0 All 14 (16) (DB). 

(•86) 8 All 573 (575) (DB). 

(•89) 16 Cal 598 (602, 603) (DB). 

(’92) 19 Cal 750 (755) (DB). 

(’95) 17 All 103 (105) (DB). 

(’95) 22 Cal 467 (472) (DIi). 

(’96) 23 Cal 876 (883) (DB). 
f (’98) 22 Bom 500 (505, 508) (DB). 
f (’98) 25 Cal 594 (601, 602) (FB). 

(’99) 23 Mad 60 (67, 69) (DB). 

(’07) 1907 Pun Be No. 32. p. 124. 

Cl2) 16 Ind Cas 370 (372) (DB) (Cal), 
f (’05) 27 All 501 (504. 505, 508, 509) (FB). 

[See however (’78) 2 Cal L Rep 471 (473) (DB). 
(Appeal by one of the defendants with respect to 
his share not imperilling the whole decree—Time 
runs against the non-appealing defendants from 
the orginal decree.)! 

9. (’ll) 12 Ind Cas 75 (75) (Mad). 

\ (’94) is Bom 203 (205) (DB). 

t (’10) 32 All 136 (137, 138) : 5 Ind Cas 473 (474) 

(DB). (Dismissing appeal on the ground that it had 

abated — Dissenting from 20 All 124 which was a 

case under the Limitation Act.) 

(’95) 19 Bom 258 (260) (DB). 

(’09) 31 All 379 (381) : 2 Ind Cas 364 (364) (DB). 


(Though appellate decree is the one to be executed, it 
does not by implication extend the time fixed by 
original decree for performance of any condition 
precedent.) 

10. f (’38) 25 AIR 1938 Pat 401 (402) (DB). 

(’08) 30 All 385 (386, 387) (DB). 

11. (’80) 2 All 763 (764, 765) (DB). 

(’81) 7 Cal 620 1622, 627) (DB). 

12. (’43) 9 Cut L T 21 (25, 26). (AIR 1941 Mad 
477 dissented.) 

13. (’41) 28 AIR 1941 Mad 477 (478) (DB). (AIR 
1910 Mad 127 : ILR (1940) Mad 349 (FB)Rel. on.) 

14. f (’26) 13^AIR 1926 All 440 (442, 443) : 48 All 
377. 

[But see (’21) 8 AIR 1921 All 134 (134) : 43 All 
405 (DB).] 

15. (’08) 1908 Pun Re No. 54, p. 266. 

16. (’43) 9 Cut L T 21 (26). 

(’18) 5 AIR 1918 Ou lh 446 (449). 

17. (’84) C All 438 (439) (DB). 

18. (’26) 13 AIR 1926 Cal 664 (664) (DB). 
t (’91) 13 All 1 (15, 16) (FB). 

(’0-4) 1 All L Jour 409 (411). 

(”23) 10 AIR 1923 Bom 400 (400). (Decree against 
.1 but not against B —Plaintiff appealing for decree 
against D also—Appeal dismissed—Time against 
A runs from original decree.) 

Also see O. 41 R. 4 N 9. 

19. (’32) 19 AIR 1932 PC 165 (167) : 60 Cal 1 : 59 
Ind App 283 (PC). 

20. (’92) 16 Bom 123 (125) (DB). 

21. (’39) 26 AIR 1939 Bom 75 (78) : ILR (1939) 
Born 87 (DB). 

Note 11 

1. (’09) 1 Ind Cas 48 (49) (Lab). 
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within the meaning of this section. 2 According to the High Court of Patna 3 and the Chief 
Court of Oudh 4 a subsequent order must bo one passed by the Court which passed a 
decree as such Court and not an order of an executing Court. The Bombay High Court 6 
has, on the other hand, held that the order may be of any competent Court including a 
Court of execution. The Calcutta 0 and Lahore 7 High Courts and the Courts of the 
Judicial Commissioner of Nagpur 8 and Sind 9 are also inclined to this latter view. Relying 
upon a Privy Council decision, 10 the same view has recently been taken by the Allahabad 
High Court 11 though in the undermentioned cases 13 it had previously held the former view. 


12. “At a certain date or at recurring periods.** — Where a decree does 
not fix a definite date the question whether a sum is payable by a certain date should 
be ascertained by construction of the decree and if so ascertainable, time runs from that 
date. 1 An order merely directing a compromise petition for payment by instalments to be 
filed, is not an order directing payments to be made at a particular date. 2 

Decrees for payment in instalments, annual or monthly, 3 and decrees for future 
maintenance 4 are decrees for payment “at recurring periods.” Time in the case of such 
decrees and of decrees for the payment of money at a particular date, runs from tho date 
of default or the expiry of the period as the caso may be. 6 Where an instalment decree 
provides for the payment of the whole sum in default of any one instalment and either 


(DB). 


2. (’21) 8 AIR 1921 Pat 340 (340) (DB). 

(’17) 4 AIR 1917 Mad 188 (188) (DB). (But the 

application under O. 21 R. 11 must have been 

made within limitation period of Article 175_ 

Otherwise, order of the Court is without jurisdiction 

and will not save time—However, see AIR 1923 

Lah 381 where it was held that as the parties 

agreed to such an application which was made 

beyond limitation, the application was good.) 

[See (’24) 11 AIR 1924 Lah 342 (344).] 

J* 25 > 21 L W (Jour SRC) 29 (29). 
(Per Wallace, J.)] ' ' 

see (’° 8 ) 18 Mad L Jour 548 (549) (DB). 
(Order under Sec. 257-A of the old Code (now 

_ /,nii i ie ^ not to k 0 a subsequent order.)] 
USWAB 1935 Pat 380(381):14 Pat 816 ( 
t ( 21) 8 AIR 1921 Pat 340 (340) (DB). 

(’18) 5 AIR 1918 Pat 21G (217) (DB). 

4. (’36) 23 AIR 1936 Oudh 266 (266): 12 Luck 244 

5 6M*DB) 2 AIR 1925 B ° m 503 (504 > : 49 

6 2 CaP373 (DB) 1938 ^ 25 (30) : 1 L R < 1937 ) 

(689):57 c “ i7s9 ‘ db >- 

[But see (’12) 13 Ind Cas 88 (90) (DB) (Cal) 1 
7. (’26) 13 AIR 1926 Lah 465 (466). J 

(’89) 1889 Pun Re No. 200, p. 706. (Arrangement 
of parties in execution ns to satisfaction of decree 
—Parties cannot be allowed to turn back upon it ) 
see (! 2 3) 1° AIR 1923 Lah 678 (678) 

(NV here a Court executing the decree records a 
compromise the original decree is not altored 
thereby and the period will still bo calculated 
from the date of the decree.)) 

8 <db 31) 18 AIlt 1931 Ntt * 50 (51):27 Na s L R 150 
9 Kir 3 502(DB) R 1939 ^ 93 { ° 6) : 1 L R < l939 > 

19 ‘ <’£?) 26 AIR 1939 P C 80 (85, 86):ILR (1939) 
Ear I C 136 : GG lnd App 84:14 Luck 192 (PC). 


II. (’40) 27 AIR 1940 All 107 (108). (A I R 1932 
All 273:54 All 573 (FB) held overruled by A I R 
1939 P C 80 : 14 Luck 192 : I L R (1939) Kar 
P C 136 : 66 Ind App 84 (PC).) 

(’40) 27 AIR 1940 All 423 (424) : I L R (1940) All 
53G (DB). (Do.) 

(’40) 27 AIR 1940 All 270 (272) : I L It (1940) All 
377 (FB). (Do.) 1 

^DB) 18 ) 5 AIR 1918 AH 216 * 218 ^ : 40 A11 198 
(’83) 1883 All W N 147 (147). (Arrangements for 
paying off decree in instalments not carried out by 
order of Court.) 

[See also (’91) 1891 All W N 12 (13). (Order made 
without jurisdiction will not save time.) 

Note 12 

1. (’91) 14 Mad 396 (398) (DB). 

(’89) 1889 Pun lte No. 159 p. 559 (561). 

2. (’89) 10 Cal 16 (18, 19) (DB). 
t (’82) 4 All 155 (156) (DB). 

t(’32) 19 AIR 1932 All 273 (282) : 54 All 573 
(F B). 

3. (’92) 1892 Pun Re No. 13, p. 61 (FB). (Instal¬ 
ment decree — Execution cun be taken for instal¬ 
ments not barred.) 

(’85) 9 Bom 328 (332) (DB). 

4. (’87) 9 All 33 (34) (DB). 

( 31) is AIR 1931 Bom 492 (494) (DB). (Amount 
of maintenance directed to he determined in execu- 
tion—Time runs from date of such determination.) 

t (’92) 19 Cal 139 ( 111 , l 15, 116) (FB). ’ 

(’91) 1G All 179 (181). 

(’95) 22 Cal 903 (908). 

(’10) 38 Cal 13 (22, 23) : G Ind Cas 826 (829) 

5. (’43) 30 AIR 1913 Pat 33 (31) (DB). 

*53G (DB) 11 ' 1910 AU 123 (424) : 1 L R (1940) All 

(’94) 1894 Pun Re No. 89 p. 321 (324) 

( ' 88) H Bo1 " <~<C7)(DB). (Right to execute accru- 
ing on a particular day — Limitation should be 
computed from that day.) 


lCl’C. 3G. 
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no option is given to the decree-holder or an option is given and exercised by him, time 
for the execution of the whole decree runs from the date of the first default. 6 

In the undermentioned case, 7 an instalment decree provided that in default of 
payment of any instalment, the decree-holder was entitled to realise the whole amount 
of the decree at once. It was held that such a decree could not be considered to be 
a decree payable “at a certain date" within the meaning of this section, and that 
therefore, after twelve years from the date of the default, only that instalment will be 
barred in respect of which the default was made. 

Where a decree is for delivery of possession of immovable property contingent on 
the non-payment of annuity, the decree-holder is not bound to execute for possession 
on the occurrence of the first default but might execute it on the occurring of any 
subsequent default. 8 

Where a decree directs that money be recoverable from a party only on failure 
to recover the sam6 from another, the period of twelve years runs from the date of decree 
and not from the time of the failure of the other to make the payment. 9 

13. Exclusion of time during minority or other disability of decree-holder.—See Section 6 

Note 21 of the Authors’ Commentaries on the Limitation Act, 2nd (1942) Edn. 

14. Deduction of time for other causes. — Where the period of twelve years 
expires on a day when the Court is closed, the application can be presented on the next 
re-opening day on the broad principle that where the parties are prevented from doing 
a thing by the act of the Court they are entitled to do it at the first subsequent 
opportunity. 1 

As to whether the sections of the Limitation Act extending the period of limitation 
“prescribed” apply to the period of twelve years under this section, see the Authors’ 
Commentaries on the Limitation Act, 2nd (1942) Edn." 

In cases of intervening insolvency of the judgment-debtor the period during which 
the adjudication lasts will be excluded in computing the period of twelve years under this 
section. 3 

By virtue of S. 48 of the Dekkhan Agriculturists’ Relief Act, 1879, the time spent 
in obtaining the conciliator’s certificate can be deducted in computing the period of 
limitation under this section. 4 (Now see the Bombay Agricultural Debtors Relief Act, 1939, 
sections 85 and 74.) 

Where property is under the management of the Collector under sch. ill of the 
Code, the period of such management can be excluded under para, ll (3) of sch. Ill in 
calculating the “period of limitation” applicable to the execution of any decree in respect 
of any remedy of which the decree-holder has been temporarily deprived. The expression 

(’85) 7 All 107 (108) (DB). 

(’99) 22 Mad 179 (182) (DB). 

(’16) 3 Cal L Jour 339 (343) (DB). 

2. See Note 3 on S. 4; Note 15 on S. 19; Note 10 
on S. 20; Note 6a on S. 29. 

3. f (’39) 26 AIR 1939 Mad 270 (272):ILR (1939) 
Mad 611 (DB). 

(’21) 8 AIR 1921 Cal 456 (457) (DB). 

(’12) 16 Ind Cus 541 (542) (DB) iCal). 

| (’32) 19 AIR 1932 Oudk 69 (71) : 7 Luck 397 
(DB). (Section 48 ia controlled by S. 78(2), Provin¬ 
cial Insolvency Aot.) 

4. (’18) 5 AIR 1918 Bom 187 (188) : 42 Bom 367 
(DB). 


(’07) 30 Mad 504 (505) (DB). 

(’24) 11 AIR 1924 All 263 (264) : 46 All 73. 

6 . (’85) 7 All 373 (375) (DB). (Decree by instal¬ 
ments.) 

\ (’19) 6 AIR 1919 Cal 322 (323) (DB). 

(’25) 12 AIR 1925 Bom 32G (326) (DB). 

(‘31) 18 AIR 1931 Bom 263 (264). (Option given 
and exercised.) 

7. (’36) 23 AIR 1936 Lab 159 (160) (DB). 

8 . (’94) 16 All 237 (238, 239) (DB). 

9. (’26) 13 AIR 1926 Mad 20 (23) : 48 Mad 846 
(DB). 

Note 14 

1. f (’91) 18 Cal 631 (634) (DB). 
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“period of limitation” has been interpreted as including the period fixed by s. 48. 6 But 

para, n (3) only applies when the decree has been transferred to the Collector for 

execution 0 and only in respect of any remedy of which the decree.holder is temporarily 
deprived/ * 

The pendency of an appeal by the judgment-debtor is not a ground of suspension 
of the period prescribed by this section in the absence of fraud or force. 8 When a decree 
is conditional on the redemption of a prior mortgage and the decree-holder redeemed the 
prior mortgage after twelve years from the date of his decree, the period up to the date of 
the redemption is not excluded, as nothing prevented him from redeeming it earlier and 
applying for execution within time. 9 


15. “By fraud or force.” _ Under sub-s. (2), fraud or force which prevents 
execution gives a fresh period of twelve yearn within which the decree may be executed. 1 
In order to get the benefit of this sub-section it must be proved that _ 

( 1 ) there was fraud or force on the part of the judgment-debtor, 2 and 

( 2 ) the decree.holder was thereby prevented from executing the decree. 3 

The fraud, however, need not be such as to have continued to prevent execution ud 
to the expiry of the twelve years. 4 There is a conflict of opinion on the question whether 
the Court has any discretion to refuse execution even when fraud or force on tho part of 
the judgment-debtor preventing execution is established within twelve years of the 
application. According to the Calcutta High Court 6 the Court has such discretion which 
will be exercised in favour of the decree-holder if he had been diligent in proceeding with 
the execution of the decree from the date of the decree. The Madras High Court is on 

t! n h n, i a £ d - ! D ° hDed t0 tbe view that no such discretion exists under the section 6 
nt, n n Ju dic.al Commissioner’s Court has held 7 that even in the view of the Calcutta 
High Court stated above, the due diligence required is nothing more than keeping the 
decree alive under the provisions of the Code. It is submitted with respect that* the 

Jhinh 'Vi 13 C ,u ri n L The Ian £uage of the sub-section makes it clear that sub-s (i) 
P recludes the Co urt from ordering execution in the cases specified does not bar an 

satisfTl TJ aSte * the Specified Period if the conditions mentioned in sub-s ( 2 ) are 

satisfied. I here is nothing to show that tho Court has any discretion in the matter 


5. ('37) 1937 Oudh W N 1116 (1117). 

{l)B) ) 21 AIR 1934 ° Udh 465 < 47 °b 10 Luck 208 

J- 919 AU G4 : 42 AI1 118 ( DB ). 

(378) (DB) 303(3 ° 5 ' 30G > : 8 Gas 377 

[ fl C n,?i S K ( l 9 n } 19 Bo ™ 261 < 267 > 268 )« (Remit¬ 
tances by collector—Step-in-aid.)1 

j’ 16 ) 2 AIB 1915 Mad 449 (451) (DB). 

( 1G) 3 AIR 1916 Mad 972 (972) (DB) 

7- (’15) 2 AIR 1915 Nag 103(106): 11 Nac L R25 
8. (’17) 4 AIR 1917 Cal 460 (461) (DB). 

9- ('13) 18 Ind Cas 897 (897) (DB) (All)! 

_ , , Note 15 

}■ + ('") 22 Mad 320 (322, 323) (DB). 

,.!1 ? 429 f 21 > : 11 Ind Gas 672 (672) (DB). 

1920 Na 8 88 (69). 1 

2 /*im C * 3 805 (805) < DB > 

805 (805) (DB) < Mad )- 

Un? % AIB 1935 Wad 8 (11) : 68 Mad 311 
Decrep hnn Ud committed judgment-debtor — 
SS i,r °< “ legal repre. 


[See also (’32) 19 AIR 1932 All 273 (277 284)- 
54 All 573 (FB).] V ’ ’’ 

3 ‘. j’ 3 ®) 22 AIR 1935 Pat 380 (382): 14 Pat 816 (DB). 

t ( 29) 16 AIR 1929 Pat 597 (599) (DB) 
t (’98) 8 Mad L Jour 203 (204). 

(•09) 4 Ind Cas 958 (959) (Lab), 
f (’12) 13 Ind Cas 88 (89) (Cal). 

(’19) 6 AIR 1919 Mad 197 (198) (DB) 

*[But fee C35) 22 AIR 1935 Mad 8(11): 58 Mad 

311) (Case law of Madras High Court discus- 
sea.JJ 

4 793 ( (795) 14 ° Udh CUS 238 (212 ’ 243) : 12 Ind Gas 
(’97) 1 Cal W N clxii (DB). 
t (’99) 22 Mad 320 (322, 323) (DB). 

(’19) 6 AIR 1919 Mud 197 (198) (DB) 

5. (’06) 11 Cal W N 440 (441) (DB) 

6 mmVr Mad 670 - (672 * 673):12 Ind Cas 679 (681) 
(DB). (Even assuming due diligence is necessary 
conunucms d.hgence during all the time STo 
the application need not be shown ) P 1 

0udh Cas 238 <»«. 2 «> : 12 led Cae 
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The term “fraud" in the section should be interpreted in a very liberal sense. 8 
Any improper means resorted to by the judgment-debtor to prevent execution of the decree 
would amount to such fraud. 9 The term includes not merely deceit but also circumvention. 10 
But mere objections by the judgment-debtor cannot be taken advantage of as “fraud” 
within the meaning of this section. 11 In the case noted below 12 an objection raised to the 
jurisdiction of the Court was held not to amount to fraud. But raising a plea based on a 
false statement would be fraudulent. 13 Where there are frequent futile and false objections 
raised by the judgment-debtor accompanied by his keeping out of the way when warrants 
of arrest are issued, his conduct may be taken to amount to fraud. 14 In the following 
instances the conduct of the judgment-debtor has been held to amount to fraud within the 
meaning of the section — 

(1) Where he raised frivolous objections in order to delay execution of the decree 

against him. 16 

(2) Where he wilfully evaded the arrest warrant. 16 

(3) Where, knowing that a warrant of attachment was issued against his 

moveable property, he locked up his house and so prevented the moveable 

property therein being attached. 17 

(4) Where he or his heirs made fictitious and fraudulent alienation of property 

which was subsequently set aside in a regular suit. 18 

(5) Where he kept out of British India so that the decree-holder was not in a 

position to take out execution against his person. 19 

Where the Court merely refused to permit execution against properties of the 
judgment-debtor in the hands of a receiver but it was open to the decree-holder to proceed 
against the person and other properties of the judgment-debtor or of the surety and he 
did not do so within the twelve year's, it was held that s. 48 (2) was of no help to the 
decree-holder. 20 


8. f (’12) 18 Inti Cas 1008 (1008) (DB) (Mad). 
(’12) 13 Ind Caa 88 (89) (DB) (Cal). (The term 

“fraud” in S. 48 should be interpreted in a wider 
sense than that in which it is used in English 
law.) 

(’31) 18 AIR 1931 All 31 (33) (DB). 

(’ll) 35 Mad G70 (673): 12 Ind Cas 679 (680)(DB). 

9. (’36) 23 Allt 1936 Lah 843 (845). (Frivolous 
objection taken by the judgment-debtor was held 
to amount to fraud.) 

+ (’13) 18 Ind Cas 1008 (1008) (DB) (Mad). 

10. (’36) 23 Allt 1936 Lah 843 (8 45). 

+ (’27) 14 AIR 1927 All 668 (669). 

11. f (’35) 22 AIR 1935 Pat 380 (382) : 14 Pat 816 

(DB). 

(-27) 14 AIR 1927 All 663 (669). 

(•31) 18 AIR 1931 All 134 (134) : 53 All 419 (DB). 

12. (’3G) 23 AIR 1936 Lah 843 (845) (DB). 

13. (’36) 23 AIR 1936 Lah 843 (845). (But mere 
raising of objections so as to prolong execution 
proceedings beyond the period of limitation is not 
necessarily fraud.) 

14. (’12) 13 Ind Cas 929 (929) (All), 
f (’83) 6 Mad 365 (3G7) (DB). 

+ (’09) 2 Ind Cas 222 (223) (All). 

15. (’ll) 1 4 Oudh Cas 238 (2 42, 243): 12 Ind Cas 793 
(791, 795). (It is sulheient to show that the judg¬ 
ment-debtor on various occasions within thenfore- 
said period dishonestly prevented the execution 


of the decree against him by frivolous devices.) 
(’34) 21 AIR 1934 Pat 532 (533) (DB). (The judg¬ 
ment-debtor fraudulently setting up a claimant to 
the attached property—Claim set aside by separate 
suit.) 

f (’22) 9 AIR 1922 All 145 (146) : 44 All 319 
(DB). 

(’17) 4 AIR 1917 Oudh 69 (71) (DB). 

[But see (’12) 13 Ind Cas 88 (89) (DB) (Cal). (The 
mere fact that the judgment-debtor objects to a 
sale which objection ultimately proves unsuc¬ 
cessful will not amount to fraud.)] 

16. t (’20) 7 AIR 1920 Mad 492 (493) (DB). 

(’24) 11 AIR 1924 Mad 836 (837) (DB). 

(’12) 13 Ind Cas 929 (929) (DB) (All). 

17. (’85) 9 Bom 318 (319). 

f(’99) 22 Mad 320 (322, 323) (DB). 

[See however (’17) 4 AIR 1917 Oudh 159 (160). 
(Keeping the doors closed is per se no evidence at 
all of fraudulent conduct on the part of a lady, 
unless there is anything to show that she deli¬ 
berately does so or attempts to do so against the 


cxeouting officer.)] 

8. (’40) 27 AIR 1940 Lah 178 (179). (AIR 1925 
Nag 82 : 22 Nag L R 67 ; 4 Mad 292 and AIR 
1935 Mad 8 : 58 Mad 311 relied on.) 

82) 4 Mad 292 (294) (DB). 

9. (’25) 12 AIR 1925 Nag 82 (90): 22 Nag L R 67. 
0. (’29) 16 AIR 1929 Pat 597 (599) (DB). 
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Fraud or force of one judgment-debtor will not extend the time against a 
co-judgment-debtor who did not resort to it. 21 

16. Appeal from orders under the section. — An order granting or refusing 
execution of a decree under the section is, it is conceived, a final order amounting to a 
decree under s. 47 and is, therefore, appealable. 

17. Plea of bar under the section, when to be raised. — Where notice of 
petition for attachment in execution is duly served on the’judgment-debtor who allows 
orders to be passed ex parte , he cannot ask for a review of the order, nor can he in appeal 
raise the plea that the execution application is barred by the expiry of the twelve years 
under the section. 1 

Where an executing Court decides that tho execution of a decree is not barred, 
notwithstanding the provisions of this section, it is merely an erroneous decision and not 
an illegal exercise of jurisdiction. Therefore, so long as the order is not set aside in appeal 
or revision, it cannot be attacked in any collateral proceeding on the ground of want of 
jurisdiction in the executing Court. 2 


TRANSFEREES AND LEGAL REPRESENTATIVES 

40. [ S. 233.] Every transferee of a decree shall hold the same 
Transferee. sub ject to the equities (if any) which the judgment-debtor 

might have enforced against the original decree-holder. 

(1877, S. 233. See O. 21, R. 16.] 


Synopsis 

1. Scope and object of the section. 

2. Equity of the judgment-debtor to set off cross-decree. 

3. Transferee during pendency of suit by judgment-debtor 

takes it subject to the result of the suit. 

4. Assignee of money decree from mortgagee — Equities 

enforceable against him. See O. 34, R. 14, Note 10. 

5. Assignee’s want of knowledge of equity, if affects rule. 


1. Scope and object of the section. — This section may be compared with 
section 132 of the .transfer of Property Act, 1882, which is based on the same principle, 1 
namely, that the assignee of a claim stands in no better position than tho assignor as 
regards equities existing between the assignor and his debtor at the time of the assign¬ 
ment. An attaching decree-holder is an “assignee” of the attached decree within the 
meaning of o. 21 , n. ic and is, under this section, subject to the same equities that the 
Judgment-debtor in attached decree had against his decree-holder. 3 Tho equity, to which 
a transfer of a decree is subject, must, however, be one available against the original 


2(DB)'16 ) 3 AIR 1910 Mad 1 (2) : Mful 41 ^ 

(•31) 18 AIR 1931 Mad 381 (383) (DB) 
t (’30) 17 AIR 1930 Sind 218 (219) (DB). 

Note 17 

T (’20) 16 AIR 1929 Mad 82G (826, 827) 

[But see (’38) 25 AIR 1938 All 89 (90) (DB). 
(Objection a3 to bar not raised on notice of appli¬ 
cation for execution — Objection to confirmation 
of sale on the ground that execution was barred 
by limitation, allowed to be raised.)] 

2. I 34) 21 AIR 1934 Cal 282(283):61 Cal 234 (DB). 


Section 49 — Note 1 

1. Section 132 of the Transfer of Property Act runs 

as follows: “The transferee of an actionable claim 
shall take it subject to all the liabilitiesand equities 
to which the transferor was subjeot in respect 
thereof at the date of the transfer.” v 

2. t CIO) 7 Ind Cas 55 (59, 60) (DB) (Cal/. (Frau¬ 
dulent assignment.) 

(’74) 21 i>uth W It 141 (143). 

Also see O. 21, R. 18, N. 10. 

3. (’25) 12 AIR 1925 Cal 102 (103) (DB) 

Also see O. 21, R. 18, N. 10. 
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decree-holder and not one available against others. 4 5 A mere claim for restitution made 

by the judgment-debtor against the original decree-holder is not an equity which can be 

availed of against an assignee from the decree-holder. 6 The equity which the judgment- 

debtor seeks to enforce against the transferee must have been existent at the date of the 
assignment. 0 

2. Equity of the judgment-debtor to set off cross-decree. — A right to 

set off a cross-decree or cross-claim under o. 21, Rr. 18 and 19 is an equity which can be 

enforced against the transferee of the decree, 1 but the decree against which the set-off 

is asked for must be before the Court for execution 2 and it is that Court that should 

consider whether the assigned decree is subject to any equities. 3 A right to set-off a 

cross-decree is not affected when the assignment of one of them has been found to be 
fraudulent. 1 

3. Transferee during pendency of suit by judgment-debtor takes it 
subject to the result of the suit. — An assignee of a decree which, subsequent to 
the assignment, is confirmed on appeal without the assignee being brought on the record, 
is nevertheless an assignee” within o. 21, R. 1G who can execute the appellate decree 1 
but a satisfaction entered on the decree under O. 21, R. 18 is binding on him though made 
subsequent to the assignment to him and before his name is brought on the record. 2 The 
right of a judgment-debtor to ask for a stay under O. 21, R. 29, is an equity which will bind 
an assignee of the decree. 3 Hence, where the decree is assigned during the pendency of a 
suit by the judgment-debtor against the decree-holder and a decree is passed subsequently 
in the later suit in favour of the judgment-debtor, the latter will be entitled to a set-off 
in respect of such decree against the transferee of the decree in the prior suit. 4 

4. Assignee of money decree from mortgagee — Equities enforceable against him. — 

See Order 34, Rule 14, Note 10. 

5. Assignee’s want of knowledge of equity, if affects rule. — An assign¬ 
ment takes effect against the debtor only on notice to him and is subject to all equities 
arising prior to the date of such notice; 1 but it is not necessary that the assignee should 
have any notice of the equity which the debtor could have asserted against the transferor, 2 
though the case would be very much stronger against the assignee if he had such notice. 3 


4. (’25) 12 AIR 1925 Pat 449 (4-50) : 4 Pat 120 
(DB). 

5. (’33) 20 AIR 1933 Cal 865 (8G8) (DB). 

6. f (’38) 25 AIR 1938 Bom 253 (255, 25G) : ILR 
(1938) Bom 2G3 (DB). 

(’33) 20 AIR 1933 Cal 865 (866) (DB). 

Note 2 

1. ('37) 24 AIR 1937 All 351 (352) : ILR (1937) 
All 553 (DB). (This section is not inconsistent 
with 0. 21 R. 18 and even if it is so, this section 
will prevail.) 

C3G) 163 Ind Cas 618 (619) (DB) (Cal), 
t (’68) 10 Suth W R 32 (33) (FB). 

(’73) 19 Suth W R 85 (87) (1)B). 

(’72) 18 Suth W R 442 (443) (DB). 
t (’89) 16 Cal 619 (622) (DB). 

(’21) 11 AIR 1024 Nag 46 (47) : 19 Nag L R 164. 
Also see O. 21, R. 18, N. 10. 

2. (’87) 13 Ind App 106 (110) : 14 Cal 18 (PC). 

(’02) 24 All 481 (482). 

3. (’3?) 24 AIR 1937 Cal 570 (571) (DB). 

(’19) 6 AIR 1919 Mad 424 (426) : 42 Mad 338 (SB). 
(Since so to determine is a stage in execution of 


the decree.) 

4. (’67) 7 Suth W R 470 (471) (DB). 

Note 3 

1. (’18) 5 AIR 1918 Mad 279 (280) (DB). (Because 
transfer of decree means transfer of interest in it 
as finally determined.) 

Also see O. 21, R. 16, N. 3. 

2. (’97) 7 Mad L Jour 227 (229) (DB). 

3. (’38) 25 AIR 1938 Bom 253 (256) : ILR (1933) 
Bom 263 (DB). 

4. f (’38) 25 AIR 1938 Bom 253(256): ILR (1938) 
Bom 263 (DB). 

(’37) 24 AIR 1937 Rang 316 (317) (DB). (Want of 
notice on assignee’s part of the pending suit is not 
material.) 

Note 5 

1. (’02) 26 Mad 428 (429) (DB). 

2. +(’38) 25 AIR 1938 Bom 253 (256) : I LR 
(1938) Bom 263 (DB). 

(’37) 24 AIR 1937 Rang 316 (317) (DB). 

('ll) 12 Ind Cas 205 (206) (Low Bur), 
f (’10) 7 Ind Cas 55 (60) (DB) (Cal). 

3. (’89) 16 Cal 619 (622) (DB). 
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. [ S. 234.] (1) Where a judgment-debtor dies 10 before the decree 

has been fully satisfied, 12 the holder of the decree 3 
may apply to the Court which passed it to execute the 
same against the legal representative 4 of the deceased. 


Legal representative. 


(2) Where the decree is executed against such legal representative, 
he shall be liable only to the extent 6 of the property of the deceased 8 which 
has come to his hands and has not been duly disposed of; and, for the 
purpose of ascertaining such liability, the Court executing the decree may, 
of its own motion or on the application of the decree-holder, compel such 
legal representative to produce such accounts as it thinks fit. 

(1877, S. 234; 1859, S. 210. See Order 21 Rule 22.) 


1. Legislative changes. 

2. Scope of the section. 

3. “Holder of the decree." 

4. “Legal representative." See O. 22 R. 3. 

5. Appeal against order determining 
legal representative. 

6 . Extent of liability of legal representative. 
See Note 13 on S. 52. 

7. Legal representative bound by what 

the deceased judgment-debtor him¬ 
self would have been bound by. 

8 . “Property of the deceased." See S. 52 

Note 9 and S. 53 Note 6. 

9. Official Assignee. See Note 10. 

10. “Where a judgment-debtor dies." 


Synopsis 

11. Decree against deceased defendant. 
See Note 8 on S. 52. 

12. "Before the decree.has been fully satis¬ 
fied." 

13. Application to execute against the legal 
representative. 

14. Execution against wrong legal repre¬ 
sentative or without the legal repre¬ 
sentative. 

15. Decree-holder, if can proceed against 
property in the possession of third 
party. 

16. Limitation for substitution of legal 
representative. 

17. Successive deaths of judgment-debtor and 
legal representative. 

18. Decree for injunction. 

19. Appeals. 

some verbal changes, the words "fully 


1. Legislative changes —Besides 

satisfied” have been substituted for the words "fully executed” in cl. (l) of this section 
See Note 12. 


2. Scope of the section —This section and Ss. 52 and 53 may bo usefully 
read together. Section 52 contemplates cases whore the debtor dies before the decree and 
the decree itself has been passed against the legal representative. This will also include 
cases where the debtor dies before suit and tho suit itself is instituted against the legal 
representative. This section provides for the execution of decrees against the legal 
representatives of a judgment-debtor who dies before the decree has been fully satisfied. 
Normally, it applies to cases where judgment-debtor dies after the decree. But the section 
is wide enough to include the case where tho judgment-debtor dies before decree, provided 
the decree is valid in spite of his death, o. g., whero under o. 22, R. 0 death occurs after 
hearing but before judgment, or in tho case of Privy Council appeals. 1 Section 53 extends 
the scope of ss. 50 and 52 to ancestral property in the hands of a descendant which is 
liable under the Hindu law for payment of debts of tho ancestor. 


3. 

sub-s. (3). 


Holder of the decree.” — For the definition of "decree-holder,” soo s. 2 
A person who appe ars up on the f ace of the decree as tho person in whose favour 


Section 50 — Note 2 

1. (’37) 24 AIR 1937 Pat 321(322):1G Pat 31G(DB). 


Pat «V(DB) IR 1932 ^ 261 (262, 263, 2G4): 1 
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the decree is passed is entitled to execute it, unless it is shown that some other person has 
taken his place. 1 The Code does not provide that execution abates by death of decree, 
holder. See o. 22 , R. 12 . Where a decree is passed in favour of the estate of a deceased 
person for purposes of limitation, an application for execution by any person who, for 
the time being, is recognised as the proprietor of the estate is held to be good. 2 

4. “Legal representative.” — See Order 22, Rule 3. 

5. Appeal against order determining legal representative. — An order 
determining the question whether a person is the legal representative of a deceased party 
is within s. 47 and is appealable as a decree. See s. 47, sub-s. ( 3 ), and Note 27 on that 

section. If, however, the Court does not decide the question, the mere placing of the legal 
representative on the record is not appealable. 1 

Where a legal representative is brought on the record in the place of a deceased 
party, he becomes a party to the suit" and all further questions in execution between him 
and the opposite party must be decided in execution and not by a separate suit and an 
appeal will lie from such a decision. 3 

6. Extent of liability of legal representative. — See Note 13 on Section 52. 


^- ,e S a l representative bound by what the deceased judgment-debtor 
himself would have been bound by. — The liability of the legal representative is 
co-extonsive with that of the deceased judgment-debtor himself, subject, however, to the 
condition that it does not extend beyond the assets actually received by him and which 
have not been duly disposed of. Thus, where the property could not be proceeded against 
even when in the hands of the judgment-debtor, as where it is governed by the special 
provisions of the Dekkhan Agriculturists' Relief Act, it cannot be proceeded against 
when it comes into the hands of the legal representative. 1 On the other hand, the legal 
representative will be bound by the decree passed or the previous proceedings taken, 
against the judgment-debtor himself. 2 Thus, where the properties had been attached 
or charged or mortgaged or directed to be sold by the decree, in the lifetime of the 
judgment-debtor, they continue to be liable in the hands of the legal representatives. 3 
Similarly, where the judgment-debtor was impleaded in the suit as a subsequent mortgagee 
but did not plead his rights of marshalling, it is not open to his legal representatives, 
when substituted in execution proceedings, to raise the question again. 4 A Hindu son 
or a descendant of a Hindu is liable just like other legal representatives, and cannot 


Note 3 

1. (-91) 18 Cal 639 (G41) (DB). (Or may order to 
make over proceeds to any other person.) 

Also see O. 21, R. 10, N. 2. 

2. (’18) 5 AIR 1918 Rat 216 (21G, 217) (DB). 

Note 5 

1. (’78) 3 Cal 708 (709, 710) (DB). 

(’93) 1893 All W N 106 (107). 

[See (’23) 10 AIR 1923 Pat 119 (150). (Implead¬ 
ing legal representative without deckling his liabi¬ 
lity for decree held illegal.)] 

2. *(’72) 18 Suth W R 185 (188) (PC). 

(’81) 7 Mud 255 (257, 258). 

3. (’22) 9 AIR 1922 Bom 280 (280) (DB). 

(1900) 2 Bom L R 887 (888). 

Note 7 

I. (’21) 8 AIR 1921 Sind 29 (31, 32, 33, 31) : 15 
Sind L R 47 (DB). 

[See also (’25) 12 AIR 1925 Nag 149 (450). (By 
S. 12 (2) of the Central Provinces Act, 1920, no 
sale of right of an occupancy tenant is valid 


except in special circumstances.) 

(’69) 12 Suth W R 495 (495), (A decree to give 
uccounts within specified time—No execution till 
expiry of the period — Death thereafter — Can¬ 
not be executed against legal representative.) 

(’19) 6 AIR 1919 Lah 145 (146) : 1919 Pun Re 
No. 17 (FB). (A caso under Punjab custom.)] 

2. (’18) 5 AIR 1918 Pat 41 (46): 4 Put L Jour 213 
(DB). 

(’86) 10 Bom 74 (77) (DB). 
t (’89) 21 All 277 (279) (DB). 

3. (’01) 24 Mad 689 (694) (DB). 

(’09) 31 All 45 (47) (DB). (Mortgage decree against 
widow — Reversioner as her legal representative 
cannot plead in execution the invalidity of mort¬ 
gage or decree.) 

(’99) 21 All 356 (358, 359). (Mortgage decree 
against Hindu father covering whole family pro¬ 
perty — Son as legal representative cannot object 
in execution that his share iB not liable.) 

4. (’16) 3 AIR 1916 Oudh 288 (288, 289) (DB). 
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question the validity of the decree against the ancestor, 6 except in one respect, namely, 
that the decree debt is of an illegal or immoral nature so as not to bind him or his share 
in the joint family property under the Hindu law. See section 53, Notes l and 3 . 

8. “Property of the deceased." — See Section 52, Note 9 and Section 53, Note 6. 

9. Official Assignee. — See Note 10. 

10. “ Where a judgment-debtor dies.” — This section applies only where 
the judgment-debtor dies. 1 The word “dies” is used in its natural meaning and does not 
include a civil death. 2 Consequently, the section has no application where the judgment- 
debtor only becomes an insolvent or has only alienated or gifted away his property, or 
where, in his lifetime, there is a transfer or devolution by operation of law. After 
property vests in the Official Assignee, no proceedings can affect the property of the 
deceased insolvent in his hands unless he has been impleaded in the matter adjudicated 
upon. Since attachment does not create any interest in the property and provents only 
a private alienation, it does not prevail against the Official Assignee or Official Receiver 
and the decree-holder cannot claim payment of the money realised, 4 much more so if the 
attachment is prior to judgment. 6 


11. Decree against deceased defendant. — See Note 8 on Section 52. 

12. “Before the decree has been fully satisfied.” — The word “satisfied” 
has been substituted in this Code for the word “executed” in the previous Codes. Prior 
to this Code, there was a conflict of views amongst the High Courts as to the meaning 
of the word executed. The High Court of Allahabad held that once attachment was 
effected and execution proceedings commenced and were progressing, the decree was 
fully executed and the property of the judgment-debtor passed into the hands of the law; 
further proceedings do not abate on the subsequent death of the judgment-debtor and it 
was not necessary that the legal representatives should be impleaded. A sale without 
legal representatives being brought on the record was therefore held to be good. 1 On the 
other hand, the Madras High Court held the view that, till the sale was actually held, 
the decree could not be said to be "fully executed,” so that, even after attachment, if the 
judgment-debtor died, his legal representatives had to be impleaded; otherwise, the sale 
was void. Ihe Bombay High Court took an intermediate view and held that the legal 

^ ° Ud impleaded evon if tbG judgment-debtor died after attachment, 

but that the failure to do so was only a material irregularity making the sale liable to 

be set aside oniy if substantial injury is caused thereby. 3 And the Calcutta High Court 


5. f (’93) 16 Mad 99 (103) (DB). 

(’ll) 9 Ind Cas 648 (649) (DB) (Mad). 

Note 10 

VrJM AU ] 1914 Mnd 328 (330): 38 Mndll20 
(DB). (Property obtained by eon on partition _ 

Not ‘ assets” within this section so lone ns the 
father is alive.) 

2. (’35) 22 AIR 1935 Cal 713 (714) 

|db) ) 1H air 1931 A11 306 (307) : 53 AU 529 

[See also ( 03) 30 Cal 961 (964). (Transfer of all 
its properties by one limited company to another 

■a ~f r ° v r T erc0In P an y cannot be said to have died.)) 

3. (35) 22 AIR 1935 Mad 907 (907, 90S). (Pro- 
perty of a person who i6 adjudicated an insolvent 
vests in the Official Receiver from the date on 

,™ ,C * the P Crson applies for insolvency.) 

( 29) 16 AIR 1929 Mud 609 (611) (DBt. 


+ (’14) 1 AIR 1914 P C 129 (130. 131): 42 Cal 72: 
41 Ind App 251 (PC). (Official Assignee.) 

[But see (’70) 14 Sutb W R 33 (35, 36) (FB). 
(Not good law: see 29 Cal 428 (1-‘B).)] 

4. (*85) 8 Mad 554 (556) (DB). 

f (’02) 29 Cal 428 (432, 433) (FB). 

See ulso S. 04, Notes 10 and 14 and S. 73, N. 14 

5. *(•«!) 10 Cal 150 (157, 153) (FB). 

Note 12 

1. (’34) 6 All 255 (259). 

(’90) 12 All lit) (4 15, 446) (FB). 

(’95) 17 All 162 (165, 166). 

[But see (’97) 19 All 337 (339) (DB). (Case under 
Limitation Act — Distinguishing 12 All *140/KFR n 

2. (’83) 6 Mad 180 (181). 1 U '' J 

(’92) 15 Mad 399 (400). 

(’99) 22 Mad 119 (125, 126). 

3. (’95) 19 Bom 276 (281, 285). 
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agreed with the Allahabad view in one case 4 and adopted the Bombay view in at least 
two cases. 6 The present Code gives legislative sanction to the Madras view, and hence 
the Allahabad view is no longer good law. 6 It is, therefore, now necessary to implead 
the legal representatives of a judgment-debtor who dies after attachment. 7 There is, 
however, still a divergence of views as to whether the failure to implead the legal 
representatives of a judgment-debtor dying after attachment renders the sale void or 
voidable; one view is that the sale will be an illegality 8 and another view is that it will 
be a mere irregularity. 0 

But where all the steps necessary to be taken by the decree-holder have been 
taken and nothing more remains to be done by him, and it is only for the Court to 
execute its final order in execution, as, for instance, where an order for possession has 
been made and the judgment-debtor dies thereafter, it is not necessary to implead the legal 
representatives. 10 

The principle applies where the judgment-debtor becomes insolvent after the 
attachment, so that, a sale thereafter without impleading the Official Receiver and without 
due notice to him is inoperative and irregular. 11 


13. Application to execute against the legal representative. — In this 
section the words “may apply” are equivalent to “shall apply” inasmuch as unless the 
decree-holder wishes to drop further proceedings in execution altogether, there is no option 
left to him but to follow the procedure laid down in the section. 1 

This section by cl. (l) enacts that the application is to be made to “the Court 
which passed the decree” while cl. (2) refers to “the Court executing the decree” as having 
certain powers for the purposes of the section. Now the executing Court may be the Court 
which passed the decree or it may be the Court to which it is sent for execution. 2 The 
application to execute the decree against the legal representative must under cl. (l) be 


made to the Court which passed the decree . 


4. (’07) 5 Cal L Jour 80 (86). 

5. (’96) 23 Cal 686 (688, 689). 

(’14) 1 AIR 1914 Cal 554 (556). 

6. *(’20) 7 A I R 1920 Oudh 178 (179) : 23 Oudh 
Caa 218. 

(’28) 115 Ind Cas 520 (521) (DB) (Cal). 

7. (10) 5 Ind Cas 339 (340) (DB) (Mad). 

8. *(’36) 23 A I R 1936 Mad 205 (216) : 59 Mad 
461 (FB). (AIR 1924 Mad 130 : 47 Mad 63 over¬ 
ruled.) 

(’22) 9 AIR 1922 Mad 307 (308, 309) (DB). (Word 
’may’ in Section amounts to ‘shall’.) 

(’26) 13 AIR 1926 Mad 138 (139). 

9. (’27) 14 AIR 1927 Cal 315 (318) (DB). 
f (’29) 115 Ind Cas 520 (521) (DB) (Cal). 

(’14) I A I R 1914 Cal 554 (556) (DB). (Aggrieved 
person*8 remedy by proceeding under O. 21, R. 90, 
C. P. C., or a suit within one year.) 

| (’20) 7 AIR 1920 Oudh 178 (179) : 23 Oudh Cas 
218. 

t (’25) 12 AIR 1925 Pat 384 (387) (DB). 

10. (’89) 12 Mad 211 (213) (DB). 

[See also (’41) 28 AIR 1941 Nag 322 (324): I LR 
(1942) Nag 633. (When once a decree has been 
fully satisfied, there is no need to bring the legal 
representative on record under S. 50, C. P. Code. 
Where proceedings under R. 95 of O. 21 are taken 
they are between the auction-purobaser and the 
claimants, in which the legal representatives of a 


The section, however, does not specify which 

judgment-debtor do not require to be added.)] 

11, f (*14) 1 AIR 1914 P C 129 (131) : 42 Cal 72 : 
41 Ind App 251 (PC). 

Note 13 

1. (’42) 29 A I R 1942 Cal 436 (437, 438) : I L R 
(1942) 2 Cal 262 (DB). (Sale held in execution of 
rent decree without bringing legal representatives 
of deceased judgment-debtor on record held void.) 

(’36) 23 AIR 1936 Mad 205 (206): 59 Mad 461 (FB.) 
f (’22) 9 AIR 1922 Mad 307 (308). 

(*10) 5 Ind Cas 339 (340) (DB) (Mad). (Execution 
sale under mortgage decree held without bringing 
on record legal representatives of a defendant was 
held to be bad.) 

2. See Sections 37 and 38. 

3. (’41) 28 A I R 1941 Pat 139 (139) : 19 Pat 838 
(DB). (Substitution of legal representatives must 
be made by Court passing decree—But if order for 
substitution is made by Court to which decree is 
sent for execution, the defect is one of procedure 
and not of jurisdiction.) 

(’37) 24 AIR 1937 Pat 239 (241) (DB). (AIR 1928 
P C 162: 3 Luck 314: 55 Ind App 227 (PC) relied 
on.) 

f (’34) 21 AIR 1934 Bom 215 (216) (DB). (Appli¬ 
cation to bring on record legal representatives of 
judgment-debtor is to be made to the Court passing 
the decree and not to the Court to which decree is 
sent for execution.) 
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Court has to pass orders thereon . At any rate the Court that passed the decree need 
only decide one point, viz., whether the decree is executable against the legal representative, 
and pass orders accordingly. 4 All further proceedings, inclusive of ordering notice of 
execution can, where the decree is sent to another Court for execution, be taken by the 
Court executing the decree. 5 As to the effect of non-compliance with the rule that the 
application for substitution should be made to the Court which passed the decree, see 
s. 42, Note l. See also the case cited below. 6 The execution proceedings once commenced 
can be continued after the death of the judgment-debtor by substitution of the name of 
his legal representative in place of his name in the application for execution. No fresh or 
substantive application under o. 21, R. 11 is necessary. 7 

An application under this section is necessary only when further execution is 
needed or asked for. A separate application merely for substituting a legal representative 
is not necessary 8 and no limitation is prescribed for such substitution in execution 
proceedings which do not abate merely by the death of the parties. 9 See O. 22, R. 12 
Note l. 


It is not incumbent on a party, to be entitled to apply under o. 9, R. 13 of the 
Code as the legal representative of the deceased defendant, to be first brought on record 
under S. 50 before filing an application to set aside the ex parte decree. 10 


14. Execution against wrong legal representative or without the 
legal representative. — It has been seen in Note G3b on s. ll, that a decree against 
one of several representatives will, in the absence of fraud or collusion, bind all the 
representatives, but that a decree against a wrong person as the legal representative does 
not bind the real representatives. The same principles will apply to execution proceedings 
taken against legal representatives. Thus, a proceeding taken against one of several 
representatives who prima facie is entitled to represent the estate of the deceased is 
binding on all the representatives. 1 But if it is taken against a wrong person as such legal 


\ ('05) 28 Mad 466 (471, 472) (FB). 

(•95) 17 All 431 (432). 

C94) 18 Bom 224 (226) (DB). (Although notice t( 
party be sent by execution Court.) 

(’07) 17 Mad L Jour 300 (301). (Order passed b- 
execution Court not void if objection waived b’ 
parties.) 

(’12) 17 Ind Cas 293 (294) (Mad). 

('26) 13 AIR 1926 Mad 411 (412) (DB). 

Also see O. 21, R. 22, N. 14. 

4. (’05) 28 Mad 466 (470). 

(’95) 17 All 431 (432). (Execution Court may deter 
mine extent of legal representative’s liability.) 
(’26) 13 AIR 1926 Mad 411 (412). 

(’28) 15 AIIl 1928 Rang 40 (42): 5 Rang 775( DB) 
(I ho order permitting execution against the le^a 
representatives can bo made ex parte ) 

5. (’94) 18 Bom 224 (226) (DB). 

6. (’38) 25 AIR 1938 Rang 385 (387) : 193* 
Rang L It 355. (Question as to whether applica 
tion to add legal representative of a deceuset 
judgment-debtor should be made to the Court pas 
Hing decree or to Court which i 3 executing deerei 
is one of procedure and not one of jurisdiction — 

in case °f non-eompliance with procedure the defec 

might be waived.) 

7. See S. 146 Note 4 and O. 22 R. 12 Note 1. 
8 50ofDR? AIR 1936 ° Utlh 152 {153) : 11 Lucl 


(’21) 8 AIR 1921 Mad 693 (693). (Execution was 
unneoessaryfor 20years—Decree-holder not barred.) 
[Sec also (’33) 20 AIR 1933 Mad 568 (568, 569). 
(Application for execution against legal repre¬ 
sentative under this Section need not contain a 
prayer for substitution of the legal representative 
on the record.) 

9. (’20) 7 AIR 1920 All 171 (172) : 42 All 570 
(DB). 

10. f (’25) 12 AIR 1925 Oudh 370 (371) : 27 Oudb 
Cas 299. 

Also see O. 9 It. 13 N. 16. 

Note 14 

1. (’40) 27 AIR 1910 Oudh 55 (58) : 14 Luck 751 
(DB). (Decree against deceased father—One son 
made party to execution proceedings—Shares of 
other sons not exempted from sale.) 

(’79) 4 Cal 342 (345) (DB). 

f (’09) 33 Mad 6 (S. 9): 4 Ind Cas 1059 (1060) (DB). 
(’17) 4 AIR 1917 Mad 979 (980, 981 )(DB). (Position 
justified on the analogy of S. 11, Expl. 6.) 

(’16) 3 AIR 1916 Mad 1022 (1024) (DB). (Re¬ 
presentation must he without fraud and collusion ) 
t (’25) 12 AIR 1925 Oudh 330 (331, 334, 336 
337) : 28 Oudh Cas 177. (The same law applies to 
Mahomedans also.) 

(■03) 30 Cal 1044 (1057 to 1059) (DB). (Residuary 
legatee in possession.) 

(’89) 12 Mad 90 (91) (DB). 
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representative, it will as a general rule not bind the actual or real legal representatives. 3 
W here, however, in such a case the real representative stands by and allows the proceedings 
to be taken or continued against a wrong person who is allowed to be in possession of 
the estate of the deceased, he and persons claiming through him will not be allowed to 
challenge the proceedings subsequently. 3 (see also section 52 Note 6 and Order 22, Rule 4 
Notes 10 and 1G.) 


[But see ('79) 4 Cal 142 (156) (FB). 

(’82) 11 Cal L Rep 268 (272) (DB).] 

2. (’05) 32 Cal 29G (315) : 32 Iod App 23 (PC). 
(’10) 32 All 404 (409) (DB). 

(’10) 6 Ind Cas 627 (629 (DB) (Cal). 

(’ll) 34 All 79 (88) : 12 led Cas 915 (918) (DB). 
(’85) 9 Bom 86 (93) (DB). (But legal representatives 
must not wilfully put forward ‘wrong person’ as 
legal representative.) 

(’85) 9 Bom 429 (432) (DB). (Decree against widow 
wben minor son ignored— Widow does not re¬ 
present minor son.) 

(’13) IB Ind Cas 381 (382) (Bom). 

(’95) 22 Cal 903 (908). 

(1900) 27 Cal 242 (258) (DB). 

(’13) 21 Ind Cas 519 (519) (Cal). 

(’10) 3 AIR 191G Cal 661 (662) (DB). 

(’19) 0 AIR 1919 Cal 831 (833) (DB). 

(’22) 70 Ind Cas 886 (887) (DB) (Cal). 

(’881 11 Mad 408 (410, 411) (DB). 
t(’16) 3 AIR 1916 Mad 726 (727) (DB). 

(1894) 1894 App Cas 437 (442), Mohamadu Mohi- 
deen v. Pitchey. (Creditor of deceased debtor can¬ 
not sue unless a person intermeddles with estate 
or proves a will.) 

(12) 16 Ind Cas GOO (G91, G92) (DB) (Cal). 

(’05) 2 Cal L Jour 484 (486, 487, 488, 489) (DB). 
(’09) 2 Ind Cas 818 (819) (DB) (Cal). (Case under 
Probate and Administration Act.) 

+ (’02) 4 Bom Tj R 340 (341). 

*(’17) 4 AIR 1917 Mad 979 (980, 981) (DB). 

(’21) 8 AIR 1921 Bom 385 (388. 389) : 45 Bom 
118G (DB). (Sale in absence of and without notice 
to legal representatives.) 

(’81) 6 Cal 777 (784, 785) (DB). (Where on widow’s 
death a person is impleaded as her legal represen¬ 
tative without deciding if he was really so or not.) 

3. (’79) 3 Cal L Rep 157 (158) (DB). 

(’79) 4 Cal 342 (345, 340) (1)B). 

[.See also (’16) 3 AIR 191G Mad 1022 (1024). 
(Wrong representative bona fide sued — Legatee 
was held bound by decree.)] 

4. *( 01) 25 Bom 337 (347): 27 Ind App 216 (PC). 
(Because Court has jurisdiction to decide wrong as 
well as right.) 


(’25) 12 AIR 1925 Oudh 330 (334) : 28 Oudh Cas 
177 (DB). (Decree against ostensible owner binds 
true owner.) 

(’26) 13 AIR 1926 Oudh 613 (614) (DB). (25 Bom 
337 (PC) followed.) 

Also see O. 21, R. 22, N. 5. 

5. (’72) 24 Suth W R 109 (109) (DB). 

(’81) 3 All 517 (519). (For limitation purposes.) 
(’88) 12 Bom 48 (50) (DB). (Do.) 

(’88) 12 Bom 101 (103) (DB). 
f (’90) 14 Bom 597 (603) (DB). (Manager.) 
t(’96) 20 Bom 338 (344, 345) (DB). (Principle 
applies to Mahomedans also.) 

(’97) 21 Bom 539 (542, 543) (DB). (Minor sons 
represented by widow.) 

(1900) 24 Bom 135 (147) (DB). 

*(’87) 15 Cal 70 (81) : 14 Ind App 187 :1888 Pun 
Re No. 1 (PC).(Managing members of joint family.) 
(’89) 12 Mad 90 (91). (Mahomedan father.) 

(’73) 16 Mad 452 (453) (DB). (Case under Malabar 

lfi w«) 

(’24)11 AIR 1924 Mad 571 (573, 574) (DB). 
(Father.) 

(’08) 2 Sind L R 55 (59) (FB). (Widow represents 
deceased husband though minor sons not on 
record.) 

(’10) 33 All 15 (16, 17) : 7 Ind Cas 97 (97) (DB). 

(Hindu widow held to represent reversioner.) 

(’89) 16 Cal 40 (56): 15 Ind App 195 (PC). (Widow.) 
(’85) 11 Cal 45 (51) (DB). (Decree against widow re¬ 
presenting deceased husband’s estate binds adopted 
son.) 

(’96) 23 Cal 636 (638). (Hindu widow represents 
husband's estate—Succeeding heirs held bound.) 
(’98) 20 All 341 (343). (Decree against widow binds 
succeeding heirs.) 

(’ll) 10 Ind Cas 344 (344) (All). (Elder brother 
only.) 

(’07) 6 Cal L Jour 719 (723) (DB).(De facto manager 
in possession—Minor held bound.) 

(’04) 8 Cal W N 843 (851, 856, 859) (DB). (Decree 
ngainst widow holding estate created by ekrarnama 
binds her successor.) 

[<Scc (’89) 12 Mad 356 (365). (Decree for injunotion 
against certain members of a sect cannot be exe¬ 
cuted ngainst members not named in decree.)] 


Similarly, where a wrong person is impleaded as a legal representative but the 
Court decides that he is tbe true heir and orders execution to proceed, such proceedings 
cannot be said to be void for want of jurisdiction . 4 

Another class of cases may be noted in this connexion, namely, cases where one 
peison is competent, in law, to represent the interest of others in the estate, as for instance, 
a Hindu father or manager of a joint Hindu family, or the guardian of a minor, or a 
Hindu widow; in all these cases the proceedings taken against such persons in their 
representative capacity are binding on all persons who are represented by the person 
against whom such proceedings are taken . 6 But if the proceedings are taken against them 

*(’03) 26 Mad 230 (234) (DB). 
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in their personal and individual capacity, only they and their personal heirs will be 
bound thereby and not others interested in the estate . 6 

The mere fact that the name of the legal representative is wrongly given does not 
invalidate the execution petition . 7 The rule that the proceeding taken against a person 
prima facie entitled to represent the estate is binding on the other persons entitled to 
the estate has no application where the judgment-debtor becomes an insolvent and his 
estate vests in the Official Receiver or Official Assignee, inasmuch as the latter alone 
represents the whole estate and has to be impleaded in any view . 8 

15. Decree-holder, if can proceed against property in the possession 
of third party—A creditor of a deceased person cannot proceed against properties in 
the possession of third parties and held by them in their own right and not on behalf of 
the estate of the deceased . 1 Nor can he follow the property of the deceased in the hands 
of a bona fide purchaser for value 2 except where the doctrine of Us pendens is applicable . 3 
Where, however, it is shown that the purchaser knew that there were debts of the ancestor 
or testator left unsatisfied and that the heir or devisee to whom he paid his purchase 
money intended to apply it otherwise than in the payment of such debts, the creditor 
may follow his debtor’s property in the hands of the purchaser . 4 But the mere fact that 
the purchaser from a Mahomedan heir has notice of other debts -will not enable the 
creditor to proceed against the purchased properties, if it is not shown that the assets in 
the hands of the heirs-at-law were not sufficient to satisfy the debt . 5 

Money given to a rival claimant to the estate of the deceased in settlement of his 
claim cannot be proceeded against by creditors of the estate as assets of the deceased . 0 

This section applies only where the judgment-debtor dies and his legal representa¬ 
tives alienate his properties. It has no application where the interests of the judgment- 
debtor devolve on another by purchase or otherwise subsequent to institution of suit . 7 


16. Limitation for substitution of legal representative_Order 22 R. 12 

provides that the provisions as to abatement by death do not apply to execution 
proceedings. And there is no provision in the Code as to abatement of execution by the 
death of parties. 1 Execution proceedings do not, therefore, abate by the death of the 
judgment-debtor." It has been seen in Note 13 that no separate application for substitution 


6 . (1900) 4 Cal W N 415 (417) (DB). 

{'•36) 12 Cal 458 (463) (DB). (Personal decree against 
Hindu widow.) 

('96) 23 Cal 454 (459) (DB). (Widow surrendering 
in favour of reversioners—They being legal repre¬ 
sentatives held liable to the extent of assets.) 

+ ('04) 27 Mad 106 (108, 109) (DB). 

(’29) 16 AIR 1929 Cal 423 (424, 425) (DB). (Per¬ 
sonal decree for maintenance—No charge on estate 
— Subsequent holders of estate not liable.) 

(’09) 33 Mad 75 (77, 78): 3 Ind Cas 737 (738)(DB). 

7. (*26) 13 AIR 1926 Lah 34 (35) (DB). (35 Cal 
1047 followed.) 

8 . ( 29) 16 AIR 1929 Mad 609 (611). (Decision 
under Provincial Insolvency Act, S. 28 (2).) 

Note 15 

1- ( 94) 17 Mad 186(187) (DB). (Stranger in posses¬ 
sion — 15 Suth W It 476 holding contra, was 
based on the express provision of the Code of 1859 ) 
(’ 68 ) 9 Suth W R 271 (272). (Whether stranger in 
possession or a person who is under an agreement 
to pay the debt can bo substituted as legal re¬ 
resen tative : Quaere.) 


[Sec (’78) 3 Cal L Rep 437 (439) (DB). (Third 
party in possession.) 

(’25) 12 AIR 1925 Nag 288 (289). 

(’80) 5 Cal 86 (95, 96).] 

2. See Section 52 Note 10. 

3. (’97) 19 All 501 (505) (DB). 

(’79) 4 Cal 402 (410) : 5 Ind App 211 (rC). 

+ (’27) 14 AIR 1927 Bom 93 (95): 51 Bom 37 (DB). 
[Sec (’67) 7 Suth W It 368 (372). (Stranger may 
be estopped under certain circumstances from 
pleading non-liability.)] 

4. f (’79) 4 Cal 897 (908, 909, 913, 914) (DB). 

5. (’82) 8 Cal 20 (23, 24) (DB). 

6 . (’24) 11 AIR 1924 Oudh 364 (365, 366) • 07 
Oudh Cas 262 (DB). 

7. (’08) 31 Mad 461 (4 60, 167) (DB). 

{Sec also (’25) 12 AIR 1925 Nag 288 (289).] 


1 C20) 7 AIR 1920 All 171 (172) : 42 All 570 

2. (’12) 29 AIR 1942 Cal 436 (437) : I L R (l 9 io> 
2 Cal 262 (DB.) 1 U 

(”20) 7 AIR 1920 All 171 (172) : 42 All 570. 
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of legal representatives is necessary and that such substitution can be asked for and made 
in the execution petition itself. 3 There is no special period of limitation for substitution 
in execution, the only thing necessary being that the execution volition itself is in time. 4 5 
The High Court of Patna, without deciding the question whether Art. 181 applies or not, 
has expressed a view- that the decree-holder should have at least six months on the 
analogy of Art. 177 of the Limitation Act and o. 22 R. 4 of the Code, and that, in any 
view, s. 5 of the Limitation Act can be invoked to excuse any delay in the substitution of 
legal representatives. 6 

17. Successive deaths of judgment-debtor and legal representative. 
— If a judgment-debtor dies and his legal representative in possession of his assets is 
substituted in his place, and thereafter the legal representative himself dies, the assets 
continue as such even in the hands of the legal representatives of the legal representative 
who died subsequent to such substitution. 1 

18. Decree for injunction. — As has been seen in Note 21 to section 47, an 
injunction does not run with the land and cannot be enforced under the section against 
a purchaser of the property from the defendant 1 or against a person who is not his legal 
representative. 2 Under the specific provisions of this section, however, a decree for 
injunction against the judgment-debtor can be executed against his legal representatives. 3 
Where the properties of the judgment-debtor are purchased during the pendency of 
proceedings in execution of a decree for injunction, the purchaser will be bound by the 
doctrine of Us pendens and the decree can consequently be enforced against him. 4 

19. Appeals. — Orders under this section are appealable if the conditions of 
section 47 are satisfied. 1 See also Note 5 and Note 84 on section 47. 


3. ('79) 24 Cal 778 (780. 783) (DB). (Application 
for substitution though disallowed is a step-in-aid 
of execution.) 

t (’31) 18 AIR 1931 Bom 425 (427) (DB). (Such 
an application, if made, is not a “fresh applica¬ 
tion" within S. 48 so as to be hit by the bar of 
twelve years’ limitation.) 

[See ('21) 8 AIR 1921 Mad 693 (693).] 

4. \ (’76) 3 Bom 221 (222) (DB). 

(*•21) 8 AIR 1921 Mad 693 (693). 

(’10) 13 Oudh CaB90(93): 6 Ind Cus 746(748). (Legal 
representative impleaded in execution can raise bar 
of limitation for theexecution application.) 

Also 6ee Note 13. 

5. (’21) 62 Ind Cas 52 (53) (Pat). 

Note 17 

1. f(l900)2‘2 All 367 (368, 369, 370, 371) (DB). 
(Not necessary to every case — Per Banerji J.) 
(’14) 1 AIR 1914 Mad 668 (668,669) (DB). 

Also see S. 52, N. 9 and O. 22, R. 3, N. 10. 

Note 18 

1. (’02) 26 Bom 140 (141) (DB). 

(’99) 1 Bom L R 854 (854, 855) (DB). 

(’08) 32 Bom 181 (184) (DB). (The remedy is by 
separate suit.) 

+ (’31) 18 AIR 1931 Bom 280 (282, 283) (DB). 

(’18) 5 AIR 1918 Bom 165 (166): 42 Bom 504 (DB). 


2. (’31) 18 AIR 1931 Bom 280 (282, 283). 

3. *(’02) 26 Bom 283 (287, 288) (DB). 

(’31) 18 AIR 1931 Bom 280 (283). 

(’31) 18 AIR 1931 Bom 482 (483). (The application 
for proceeding should be in accordance with O. 21 
Rule 32.) 

t (’31) 18 AIR 1931 Bom 484 (488, 489): 55 Bom 
709 (DB). (Son taking joint family estate by survi¬ 
vorship is legal representative.) 

AIbo see O. 39 R. 1 N. 13. 

4. (’27) 14 AIR 1927 Bom 93(95): 51 Bom37(DB). 

Note 19 

1. (’87) 1887 Pun Re No. 87, p. 183. 

(’73) 20 Suth W R 280 (282, 283) (DB). 

(’87) 9 All 605 (608) (DB). 
f (’90) 12 All 313 (327) (SB). 

(’91) 13 All 290 (294, 295).(For costs by legal repre¬ 
sentative improperly impleaded.) 

(’89) 16 Cal 1 (6, 7, 8) (DB). (Questions of liability 
of the property to be taken in execution in the 
hands of legal representative are within S. 47.) 

(’89) 16 Cal 603 (605, 609) (DB). 

(’90) 17 Coi 711 (720, 721) (FB). 

(’84) 7 Mad 255 (257, 258) (DB). 

(’87) 10 Mad 117 (120) (DB). 

(’03) 26 Mad 501 (501, 502). 

(’21) 8 AIR 1921 Sind 29 (33): 15 Sind LR47(DB). 
(’28) 15 AIR 1928 RaDg 40 (41): 5 Rang 775 (DB). 
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PROCEDURE IN EXECUTION 


SI. Subject to such conditions and limitations as may be prescribed. 
Powers of Court to the Court may, on the application of the decree-holder, 
enforce execution. order execution of the decree — 

(a) by delivery of any property specifically decreed ; 

(b) by attachment and sale or by sale without attachment of any 

property ; 

(c) by arrest and detention in prison ; 

(c/) by appointing a receiver ; or 

(e) in such other manner as the nature of the relief granted may 
require : 

a [Provided that, where the decree is for the payment of money, 
execution by detention in prison shall not be ordered unless, after giving 
the judgment-debtor an opportunity of showing cause why he should not 
be committed to prison, the Court, for reasons recorded in writing, is 
satisfied, — 

(a) that the judgment-debtor, with the object or effect of obstructing 

or delaying the execution of the decree,—- 

(0 is likely to abscond or leave the local limits of the jurisdiction 
of the Court, or 

(») has, after the institution of the suit in which the decree was 
passed, dishonestly transferred, concealed, or removed any 
part of his property, or committed any other act of bad faith 
in relation to his property ; or 

(b) that the judgment-debtor has, or has had since the date of the 

decree, the means to pay the amount of the decree or some 
substantial part thereof and refuses or neglects or has refused or 
neglected to pay the same, or 

(c) that the decree is for a sum for which the judgment-debtor was 

bound in a fiduciary capacity to account. 


Explanation. — In the calculation of the means of the judgment-debtor 
PUrP ° SeS °* c ^ ause (&)» there shall be left out of account any property 
which, by or under any law or custom having the force of law for the time 
eing in force, is exempt from attachment in execution of the decree.] 

[See O. 21 Rr. 30 to 34, 35, 53, 56 and 64; O. 40 R. 1 ; also Ss. 54 
and 68 to 72.] 

a. Proviso inserted by the- Code of Civil Prooedure (Amendment) Act, 1936 (XXI of 1936), S. 2. 


Synopsis 

1. Scope of the section. 

la. “ Subject to such conditions and limita¬ 
tions as may be prescribed.” 

2. Powers of the Court in execution. 

3. “By delivery of any property speci¬ 

fically decreed." 

4. “ By attachment and sale or by sale 

without attachment of any property" 

— Clause (b). 


5. “ By arrest and detention "—Clause (c), 
5a. Proviso to the section. 

5b. Explanation. 

6 . “ By appointing a receiver”_Cl. (d). 

7. " In such other manner,” etc. 

8 . "On the application of the decree-holder.” 

9 . Appeal. 
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NOTE to the Synopsis. See the Notes indicated for the following topics : 


Decision of questions relating to execution. See 
Section 47. 

Executing Court, if can go behind decree. See Note 8 
on Section 38. 

Simultaneous execution. See Note 2. 

Appointment of receiver to collect future main¬ 
tenance. See Note 6. 

Power to sell whether includes power to order tem¬ 
porary alienation. See Note 4. 

Power to appoint decree-holder himself as receiver. 
See O. 40, R. 1, Note II. 


Receiver in respect of inalienable property. See 
Note 6. ft-/ 

Receiver in respect of inalienable property where 
there are other hypotheca which can be sold. 
See O. 40, R. 1, Notes. 

Power of receiver to sue in a Court outside the 
jurisdiction of the Court appointing him. See 
Note 6 ; see also O. 40, R. 1, Note 12. 

Adjustments or agreements of parties relating to 
execution. See Note 7 ; see also O. 21, R. 2, 
Notes. 


1. Scope of the section. — This section was newly inserted in the Code on 
the suggestion of the Advocate-General of Madras. 1 It enumerates in general terms the 
various inodes 2 in which the Court may, in its discretion, order the execution of a decree 
according as the nature of the relief granted may require. In the Notes on Clauses the 
Select Committee observe as follows : “This clause states generally the powers of the 
Court in regard to execution leaving the details to be determined by rules. It will be 
observed that the power to direct immediate execution is no longer restricted to one class 
of suits but that it is now general in terms. Any limitation that may be found necessary 
will be imposed by rules.” The section accordingly is made to operate “subject to such 
conditions and limitations as may be prescribed.” 

Section 1G8A of the Bengal Tenancy Act, 1885 (as amended by Bengal Act xviii of 
1940) provides that a rent decree cannot be executed by attachment and sale of any 
property other than the holding to which the decree relates. It has been held that the 
section is not repugnant to S.’5l as s. 51 only gives the powers of the Court to enforce the 
decree in general while s. 1G8A of the Bengal Tenancy Act is a special provision whose 
operation is saved by S. 4 3 of the Code. 

la. “Subject to such conditions and limitations as may be pres¬ 
cribed.’* _ This section merely enumerates the different modes of execution in general 

terms while the conditions and limitations under which alone the respective modes can be 
availed of are prescribed further on by different provisions. As observed by Sulaiman, C. J., 
in Anadilal v. Ram Sarup, 1 “The Legislature has taken care to preface the section with 
the words 'subject to such conditions and limitations as may be prescribed.” It is obvious 
that there is no wide and unrestricted jurisdiction to order execution in every case in all 
the ways indicated therein. The jurisdiction has to be exercised subject to such conditions 
and limitations as may be prescribed by the rules in the following schedule . . . Obviously, 
all the various modes mentioned in s. 51 are not open to an executing Court in every 
case ; it is to be guided by the procedure laid down in the schedule, and must resort to 
the method appropriate to each case.” 


Section 51—Note 1 

1. (’19) G AIR 1919 Oudh 32G (327): 22 Oudb Cas 
i94 (DR). 

2. (’42) 29 AIR 1942 Cal 587 (592) (DR). (The 
right, which a decree gives to proceed against the 
person and property of the judgment-debtor is 
founded on principles of substantive law and exists 
independently of the Code — S. 51 does not confer 
this right but only lays down the procedure in 
execution.) 

(»40) 27 AIR 1940 Pat 557 (558): 19 Pat 832 (DB). 


(’38) 23 AIR 193G Pesh 209 (210) (DB). (Methods 
provided are distinct—Application for execution iu 
ono method is distinct from application for execu¬ 
tion in another method.) 

3. (’42) 29 AIR 1942 Cal 429 (434) (DB). 

(’42) 29 A I R 1942 Cal 470 (471) : I L R (1942) 2 
Cal 325 (DB). 

(’42) 29 AIR 1942 Cal 587 (592) (DB). 

Note la 

1. (’36) 23 A I R 1936 All 495 (502) : 58 All 949 
(FB). 
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“Prescribed” under S. 2 ( 16 ) means “prescribed by rules ,'* and “rules," under 
S. 2(18) means “rules and forms" contained in the First Schedule of the Code or framed 
by the respective superior Courts in different Provinces under s. 122 or S. 125 . 

2. Powers of the Court in execution. — It is for the judgment.creditor to 
decide in which of the several modes mentioned in the section he will execute his decree; 
and the Court has no authority except under the circumstances mentioned in the proviso, 
to refuse to order execution of the decree in the mode asked for on the ground that the 
decree-holder should, in the first instance, proceed by another mode. 1 On the same 
principle, a Court passing a decree against a defendant should not ordinarily place any 
limitation as to the mode in which it is to be executed. 2 In fact, a decree may, under the 
provisions of O. 21 R. 30, be executed simultaneously against both the person and the 
property of the judgment-debtor, 3 though the Court has, under o. 21 R. 21 , a judicial 
discretion to refuse to order such simultaneous execution in proper cases. The reason is 
that, as their Lordships of the Privy Council pointed out in the undermentioned case, 4 
'the difficulties of a litigant in India begin when he has obtained a decree” and that far 
too many obstacles are placed in the way of a decree-holder who seeks to execute his 
decree against the property of the judgment-debtor. It is also an important principle of 
law that rules of procedure are only handmaids of justice and ought not to be used for 
obstructing justice. It is accordingly the duty of the Court executing the decree to aid the 
decree-holder in realising the amount due under his decree, and it should therefore offer 
him all possible and reasonable facilities for realising the decretal amount in as short a 
time as possible. 6 As to simultaneous executions generally, see Note 10 on s. 38 and o. 21, 
Rr. 21 and 30. 


Ordinarily there can be only one complete execution 6 but where it is ineffectual 
and invalid, another execution, valid in law, can be ordered. 7 Thus, where a delivery of 
possession was made after an unconditional order of stay of execution had been passed by 
the Appellate Court, and consequently became ineffectual, the decree-holder can, after the 
dismissal of the appeal by the judgment-debtor, again apply for delivery of possession. 8 

3. “By delivery of any property specifically decreed.” — As to the mode 
of execution of a decree for specific moveable property, see O. 21 R. 31 and that for specific 
immovable property, see o. 21 Rr. 35 and 3G. As to whether, in an order for delivery of 
any property decreed, the Court can grant an alternative relief by way of damages in 
default of such delivery, see Note 7. 


4 »> attachment and sale or by sale without attachment of any 
property” Clause (b). — Where the decreo itself directs the sale of properties, as in 
the case of mortgage decrees, it is clear that no attachment is necessary for bringing 
the properties to sale in execution of that decree. 1 But, is an attachment an essential 


Note 2 

1. (*42) 29 A I II 1912 Nag 58 (59) : I L R (1942) 
Nag 159. (Charge decree—Decree for maintenance 
— Decree-holder can proceed personally without 
enforcing charge.) 

(’36) 23 AIR 1936 Pesh 46 (47) (DB). 

■H’2G) 13 A I R 1926 Lab 110 (110) : 6 Lab 548 
(DB). (Arrest for recovery of money.) 

Also see O. 21, R. 30, N. 4. 

2. (’18) 5 AIR 1918 Cal 186 (186) (DB). 

3. See Note 4 on O. 21 R. 30. 

( 43) 30 AIR 1943 Rah 166 (168). 

,> f ?> ls ° 25 A1H 193(1 Pat 139 (131) : 17 

I at 248.] 


4. (’72) 17 Suth W R 459 (460) (PC). 

5. t (’36) 23 AIR 1936 Cal 238 (239). 

(’36) 23 AIR 1936 Pat 76 (77) (DB). (Court should 
not postpone or stay execution for unreasonably 
long time.) 

6. + (’12) 16 Ind Cas 708 (709) (DB) (Cal). 

(’10) 8 Ind Cas 410 (411) (Oudh). 

7. (’31) 18 AIR 1931 Pat 241 (247, 253) : 10 Pat 
670 (KB). 

8. (’12) 16 Ind Cas 708 (710) (DB) (Cal). 

Note 4 

1 ('db) 20) 10 A 1 R 1929 Lab 90 (91): 10 Lab 513 

COG) 33 Cal 676 (678) (DB). 


4CPC. 37. 
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pre-requisite for the validity of sale of property in execution of a money decree ? In order 
to answer this question it is necessary to read this section, which enables a Court to order 
a sale without attachment, along with O. 21 R. 30, which provides that a money decree 
may be executed by attachment and sale of the judgment-debtor’s property, and along 
with o. 21 R. 64, which provides that the Court may order that any property attached by 
it shall be sold. Under the old Code which contained no provision corresponding to the 
present section, there was a conflict of opinion, one class of cases holding that the object 
of an attachment is to bring the property under the control of the Court with a view to 
prevent the judgment-debtor from alienating it, and that the absence of attachment is 
nothing more than an irregularity and does not ipso facto vitiate the sale, 2 and another 
class of cases holding that an attachment is an essential preliminary to sales in execution 
of simple decrees for money, and that the absence of attachment makes the sale de facto 
void. 3 (See also o. 21 R. 54, Note 12.) 

The present S. 51 now makes it clear that a sale without attachment is not without 
jurisdiction * though in view of 0.21, Rr. 30 and 64 it may amount to an irregularity. 
(see also Order 21, Rule 90, Note 12.) 

Section 51, clause (b) empowering the Court, in general terms, to attach and 6ell 
in execution any property must be interpreted to mean that the Court has jurisdiction 
to attach and sell in execution any property which the decree-holder puts forward as the 
property of his judgment-debtor. 5 If the property does not belong to the judgment-debtor 


(’21) BAIR 1921 Pat 320 (321) (DB). (Mortgage 
suit —Compromise decree not expressly providing 
for attachment—Attachment not necessary.) 

[See also (’39) 18 Pat 719 (720) (DB). (Decreo in 
money suit providing for instalments later on 
amended into an instalment decree with hypothe¬ 
cation of property — This amendment wa3 with 
consent of parties —Field decree-holder could pro¬ 
ceed to sell hypothecated properties without 
attachment.] 

2. (’07) 34 Cal 787 (802). 

(’95) 18 Mad 437 (439) (DB). 

(’99) 21 All 311 (313). 

(’67) 8 Suth W R 9 (10). 

(’91) 18 Cal 188 (192, 193). 

(’94) 21 Cal 639 (641). 

(’ll) 9 Ind Cas 918 (922) (Cal). (Case under the old 
Code.) 

(’07) 30 Mad 255 (264). (Appointment of receiver 
means that property is under attachment.) 

(’13) 18 Ind 498 (499) (Mad). 

(’99) 21 All 140 (141, 142). 

[See also (’07) 34 Cal 811 (820, 821) (FB). (Notice 
under S. 10, Public Demands Recovery Act, 1895 
is condition precedent — Plaintiff should recover 
possession saying sale has not affected his title.)] 

3 (’67) 8 Suth W R 415 (418, 419) (DB). 

(’83) 5 All 86 (91) (FB). 

(’88) 10 All 506 (510). 

(■85) 7 All 702 (706, 708). 

(’87) 9 All 136 (138). 

(’92) 16 Bom 91 (101). 

4. (’40) 27 AIR 1940 Lah 78 (79, 80): ILR (1940) 
Lah 516. 

+ (’39) 26 AIR 1939 Bom 277 (278) : ILR (1939) 
Bom 420 (DB). (Dissenting from 36 Bom 156.) 
f (’39) 26 AIR 1939 Lah 36(37): ILR (1938) Lah 
582 (DB). (Dissenting from AIR 1934 Lah 395.) 


(’37) 24 AIR 1937 Lah 297 (298). 

(-37) 24 AIR 1937 Nag 149 (149) : I L R (1939) 
Nag 450. 

(’36) 23 AIR 1936 Mad 99 (100) (DB). 

(-36) 23 AIR 1936 Bom 315 (321) (DB). 

(-34) 21 AIR 1934 Bom 348 (350) : 58 Bom 564. 
(’34) 21 AIR 1934 Rang 188 (189). 

(-31) 18 AIR 1931 Cal 35 (36) : 57 Cal 1206 (DB). 
(-30) 17 AIR 1930 Lah 685 (685, 686). 

(’27) 14 AIR 1927 Cal 847 (847) (DB). 

(*26) 13 AIR 1926 Mad 211 (214, 215) (DB). 

(-24) 11 AIR 1924 Rang 124 (126) : 1 Rang 533. 
(-23) 10 AIR 1923 Nag 18 (20). 

(-23) 10 AIR 1923 Nag 78 (79). 

(’23) 10 AIR 1923 Pat 45 (47, 48): 2 Pat 207 (DB). 
(’22) 9 AIR 1922 Nag 267 (271): 18 Nag L R 162. 
(*18) 5 AIR 1918 Cal 194 (196) (DB). (Salewithout 
attachment with consent of judgment-debtor.) 

(’18) 5 AIR 1918 Mad 1262 (1263) (DB). 

(’16) 3 AIR 1916 Cal 465 (467, 468) (DB). 

(-13) 18 Ind Cas 498 (499) (DB). (Mad). 

(’ll) 9 Ind Cas 918 (922) (DB) (Cal). 

[See also ('10. 13 Oudh Cas 43 (47) : 5 Ind Cas 
798 (799,800) (DB). (Attachment by Court without 
jurisdiction dois not affect sale.) 

[But see (’18) 5 AIR 1918 Cal 39 (40) : 45 Cal 
780 (DB). (Submitted not correct.) 

(’18) 5 AIR 1918 Cal 1036 (1037) (DB). (Do.)] 

5. (-27) 14 AIR 1927 Mad 394 (394, 395): 50 Mad 
639 (DB). (It does not mean that the Court can 
sell properties which before the sale all parties 
knew did not belong to the judgment-debtor.) 

[Sec also (’22) 9 AIR 1922 Lah 147 (148). (At¬ 
tachment of land belonging to gaddinashin and 
entered in the name of the shrine — Attempt to 
defeat execution by getting property mutated in 
the name of shrine — Attachment should be 
ordered as requested by decree-holder.)] 
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but to a stranger, the latter will not be bound by the sale in any way. 6 But it is not 
void as between the decree-holder, judgment-debtor and the auction-purchaser, 7 and the 
purchaser can only apply under o. 21, R. 91 to set aside the sale on the ground that the 
judgment-debtor has no saleable interest in the property sold. The property to be sold 
must, however, be saleable property under S. GO of the Code. 8 Thus, lands inalienable 
according to the provisions of special enactments such as section 27 of the Sonthal 
Parganas Settlement Regulation, in of 1872,° or s. 16 of tho Punjab Alienation of Land 
Act, 10 or S. 168 A of the Bengal Tenancy Act, 1885, 11 cannot be sold in execution. 

There is a difference of opinion on the question whether the Court can, under 

this clause, order a temporary alienation of property in execution, such as by mortgaging 

or leasing it out for a term. There is also a conflict of opinion on the question whether, 

where a sale is prohibited under a special or local Act, tho Court can, by way of execution! 

grant a mortgage or a lease of the judgment-debtor’s property. - On the first question it 

has been held by the High Court of Lahore that s. 72 implies that the Court has authority 

to order a temporary alienation of the judgment-debtor’s property. It has also held that 

the power to transfer the entire bundle of rights constituting ownership by way of sale 

includes the lesser power of transferring some of those rights. 12 The High Court of 

Allahabad has, on the other hand, dissented from tho Lahore view and has held that a 

power to sell does not include a power to grant a lease. As regards s. 72, it has held that 

that section circumscribes the Court’s powers as regards the granting of leases to the 

conditions prescribed by it. 13 The Peshawar Judicial Commissioner’s Court has held that 

the Court has power, apart from the provisions of s. 72, to order a temporary alienation 

of the judgment-debtor’s property. 14 The Nagpur High Court has held that the Court 

has no inherent power to order temporary alienation, apart from the provisions of 
section 72. 16 


On the second question, the High Court of Lahore holds that the prohibition of 
sae does not prevent the Court from mortgaging or leasing the property under this 
clause and that the provisions of s. 72 do not affect the powers of the Court in this 
respect According to the High Court of Allahabad, as has been seen already the 
JT' ( , a lease arisea °f'y under S. 72 which applies only when a sale has been 

fneri a ’ Whe * S “° Sa 6 ° an be ordered b y reason of statutory prohibition, the 

Court of Pe h P0W<3r u° grant , a leas ® at all -‘ 7 Accordin g ‘be Judicial Commissioner's 
Court of Peshawar, when a sale is prohibited, all powers, such as those of mortgaging or 

l easing the prope rty which are derived from tho power to sell are also taken away. 18 
6 . (‘26) 13 AIR 1926 Oudh 501 (502). 

? 639 2 (DB) 4 AIR 1927 Mad 394 (394, 395): 50 Mad 

8 . See Note 5 on Section 60. 

(’42) 29 AIR 1942 Cal 429 (434) (DB) 

(’42) 29 AIR 1942 Cal 470 (471) : I L R (1942) 2 
Cal 325 (DB). ' ' 19 ^' “ 

9. (’29) 16 AIR 1929 Pat 700 (701) 

(FB). 

1 (fb) ,20) 7 AIR 1920 Lfth 456 (459) 

11. (’43) 30 AIR 1943 Cal 233 (233). 

(’42) 29 AIR 1942 Cal 429 (434)(DB). 

( 42) 29 AIR 1942 Cal 470 (47l) (DB). 

*2. (’3°) 17 AIR 1930 Lah 77 (78). 

AIR 1929 Lah 195 < 195 >- 

*(FB? 7 AIR 1920 Llih 459 < 459 > : 

(’36) 23 AIR 1936 Lah 696 (698). 


9 Pat 368 
1 Lah 192 


I Lah 192 


13. *(‘38) 25 AIR 1938 All 290 (291, 292) : I L R 
(1938) All 528 (FB). (AIR 1932 All 571 overruled ) 
[See also (‘37) 24 AIR 1937 All 699 (700, 701) 1 

14. f (’36) 23 AIR 1936 Pesh 90 (91) (DB). 

(’35) 22 AIR 1935 Pesh 113 (114). 

15. (’37) 24 AIR 1937 Nag 41 (42) : I L R (1937) 
Nag 261. 

16. (’20) 7 AIR 1920Lah456(459): 1 Lah 192(FB) 
[Sec also (’36) 23 AIR 1936 Lah 448 (449). (The 

executing Court has no jurisdiction to refuse to 
lease the land on the ground that the land left with 
the judgment-debtor is not sullicient for his main 
tenanee.JJ 

(*36) 23 AIR 1936 Lah 30(31).] 

17. f (’38) 25 AIR 1938 All 290 (291 29 *>\ • r r i> 

(1938) All 528 (FB) ’ ' ' 1 L R 

(’37) 24 AIR 1937 All 699 (700, 701) (DB) 

18. (*3R> *>3 Alii 1Q-4C 

[But 


• , a11> ijcw ah 999 (700, 701) (DB) 

•. (’36) 23 AIR 1936 Pesh 90 (90 91) (DB) 
But see (’35) 22 AIR 1935 Pesh 113 (114).] 



580 [S 51 N 5] 


POWER TO ENFORCE EXECUTION 


The Nagpur High Court has held that the Court cannot order the attachment of property 
for the purpose of temporary alienation when such property is not liable to be sold in 
execution. 10 


Where not only a sale but also a temporary alienation is prohibited, it is of 
course clear that the Court cannot, by way of execution, make an order for temporary 
alienation. 20 , 

The word “sale" in the section includes not only a sale in court auction but also 
a sale by a nominee of the parties under a consent decree. 21 

The fact that immovable property is attached before judgment and the attachment 
is continued after the decree will not disable the decree-holder from applying for the 
attachment and sale of the moveable property of the judgment-debtor. 22 


5. “By arrest and detention.” — Clause (c). — Under o. 21 R. 30 a decree 
for the payment of money, including a decree for the payment of money as an 
alternative to some other relief, may be executed by the detention in the civil prison of 
the judgment-debtor. Under o. 21 R. 31 (l) a decree for specific moveable property may 
be similarly executed by the arrest and detention of the judgment-debtor. But there are 
some exceptions to this rule. Thus, a decree for money cannot be executed by arrest and 
detention where the judgment-debtor is a woman (S. 5G) or a minor or legal representative 
of a deceased person (ss. 50 and 52 ) - 1 There may be also exemptions under special 
legislation, e. g., Punjab Relief of Indebtedness Act, VII of 1934, S. 34 which exempts 
certain classes of debtors from arrest under money-decrees. 

As has been seen in Note 2, it is for the judgment-creditor to decide in which of 
the several modes he will execute his decree. Where, therefore, a decree-holder prays 
for the arrest of the judgment-debtor the Court cannot (except as provided for by the 
proviso) compel the decree-holder to proceed against his property 2 or to accept payment 
by instalments. 3 

Where a case falls within any of the clauses of the proviso, the judgment-debtor 
is liable to be detained in prison. And in the absence of evidence to show that he is in 
bad health or will suffer unduly by detention in the civil jail, the mere fact that he is 
sixty years of age does not entitle him to any consideration on that account. 4 

See also ss. 55 to 59 and O. 21 Rr. 30, 31 (l) and 37 to 40 which contain further 
provisions on this mode of execution. 


5a. Proviso to the section. — The proviso to the section was inserted in the 
Code by the Code of Civil Procedure (Amendment) Act of 193G (XXI of 1936), S. 2. The 
proviso restricts the power of the Court to arrest the judgment-debtor in execution of a 
money decree and lays down that except in certain specified cases, the judgment-debtor 
shall not be arrested in execution of such a decree. The burden of proving that the 
circumstances specified in tho section exist lies on the decree-holder. 1 Where the Court 


19 . ('37) 24 AIR 1937 Nag 41 (43): I L R (1937) 
Nag 261. 

20. (’29) 16 AIR 1929 Pat700(701): 9 Put 368(FB). 

21. ('17) 4 AIR 1917 Cal 740(742): 44 Cal 789(DB). 
2 2. (’36) 23 AIR 1936 Bom 268 (272) (DB). 

Note 5 

1. ('22) 9 AIR 1922 Nag 98 (100, 101) : 13 Nag 
L U 145 (DB). (Judgment-debtor a woman.) 

2. t (’39) 26 AIR 1939 Pat 380 (381): 18 Pat 366: 
180 Ind Caa 767 (769) (DB). 

(*37) 24 AIR I9370udh 379(381):13Luck 340(DB). 


\ (’36) 23 AIR 193G Pesh 46 (47) (DB). 
f ('35) 22 AIR 1935 Cal 127 (129) (DB). 

3. ('30) 17 AIR 1930 Lab 220 (221) (DB). 

4. (’42) 29 AIR 1942 Sind 19 (21) : I L R (1941) 
Kar 479 (DB). 

Note 5a 

1. (’40) 27 AIR 1940 All 494 (496). 

(•39) 26 AIR 1939 Pat 22 (22). (The onua of proof 
is on the deoree-holder to establish that the judg¬ 
ment-debtor had sufficient means to pay the debt 
within the meaning of sub-cl. (b) of the proviso.) 
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finds t that the judgment-debtor has the means to pay the amount of the decree or a 
substantial part thereof and has refused or neglected to pay the same, it will order the 
arrest and detention of the judgment-debtor. 2 See also the undermentioned cases. 3 
Also see Notes on o. 21 R. 40. 


5b. Explanation. — The explanation applies only to cl. (b) of the proviso and 
by virtue of it property which cannot be attached is not to be taken into account when 
deciding as to whether the judgment-debtor had any means to pay the money decreed, 1 
The income of the judgment.debtor from his land, the land alone being exempt from sale, 
should not be left out of account when such income is attachable in execution of the 
decree against him. 2 But in calculating the means of the judgment-debtor the necessary 
expenses of maintenance of himself and his dependents must be taken into account. 3 

6. “By appointing a receiver” — Clause (d). —Execution by appointment 
of a receiver is known as equitable execution 1 and is entirely within the discretion of 
the Court. 2 It is thus an exception to the general rule stated in Note 2 that it is for the 


2. (’42) 29 AIR 1942 Pat 47 (48). 

(’42) 29 AIR 1942 Sind 19 (20) : I L R (1941) Kar 
479 (Dll). 

L See ('42) 29 AIR 1942 Pat 242 (242) (D13). 
(Debtor not having sufficient income to pay oil 
debtorsubstantial portion thereof after maintaining 
his family—He cannot be arrested.)] 

3. ('41) 28 AIR 1941 Bom 17 (18). (Decree for 
payment of arrears of alimony is money decree 
within the proviso of S. 51, C. P. C., and if the 
provisions of the proviso are satisfied, the arrest 
can be ordered.) 

(’38) 25 AIR 1938 Cal 448 (449). (Fraudulent con¬ 
cealment or transfer of property—Wbat amounts 
to, within the meaning of the proviso.) 

('38) 25 AIR 1938 Lah 692 (G93). (Arrest is not 
possible unless there has been some contumacious 
conduct on the part of the judgment-debtor and 
mere inability to pay does not justify arrest.) 

( 38) 25 AIR 1938 Pesh 17 (18). (Judgment-debtor 
after decree selling his property but neglecting to 
pay decretal amount is liable to be detained in civil 
prison.) 

Note 5b 

1. ( 40) 27 AIR 1940 Pesh 33 (33, 34). (Explanation 
has nothing to do with cl. (a) and therefore gift 
with dishonest intention, of land not liable to 
attachment and sale makes judgment-debtor liable 
to arrest.) 

2. (’43) 30 AIR 1943 Lah 166 (167). (Moreover, 
the land itself may be exempt from sale but it is 
not exempt from attachment.) 

[Sec also (’39) 26 AIR 1939 Lah 299 (299 300) 1 

3. (’42) 29 AIR 1942 Pat 242 (242) (DB). 

(’39) 43 Cal W N 427 (429). 

Note 6 

M(’30) 26 AIR 1939 Oudh 116 (118) : 14 Luck 
538 (DR). 

(’29) 16 AIR 1929 Pat 700 (701) : 9 Pat 368 (FB). 
(Equitable execution is equitable attachment ) 

(’30) 17 AIR 1930 Mad 4 (9, 10). (Receiver 'is an 
officer of the Court—Second defendant appointed ) 
m2) 19 AIR 1932 Cal 189 (192) : 59 Cal 205 
(DB). (Such appointment to be deemed as one 
under O. 40, R. 1.) 


t(’30) 17 AIR 1930 Cal 159 (159). (Affirmed in 
AIR 1931 P C 160 : 59 Cal 1:58 I A 215 (PC).) 
[See also (’41) 45 Cal WN 1104 (1108). (Principles 
applied to this form of relief by decisions of Courts 
of England not equally applicable to Courts in 
India.) 

(’24) 11 AIR 1924 Nag 165 (166). (Appointment 
of a receiver is a mode of execution.)] 

2. (’43) 30 AIR 1943 Pesh 52 (54) (DB). 

(’42) 29 AIR 1942 Pat 455 (456) (DB). (Proper case 
must be made out as by showing the existence of 
an impediment which prevents decree-holder from 
obtaining satisfaction by an ordinary execution 6ule.) 

(’41) 28 AIR 1941 Cal 240 (241). (Where decree- 
holder can only exercise the ordinary legal remedies 
at considerable risk and with doubtful results, there 
is ample justification for the appointment of a 
receiver in execution in such circumstances.) 

(’ll) 45 Cal W N 1104 (1108). (So long as in the 
circumstances of the case it is the best means of 
securing the rights of the judgment-creditor without 
causing undue hardship to the judgment-debtor, 
there is no valid reason for avoiding this method 
of execution.) 

(’40) 27 AIR 19-10 Lah 345 (318). (Ample property 
of judgment-debtor available for satisfaction of 
decree—Receiver should not be appointed — Re¬ 
ceiver cannot be appointed when execution pro¬ 
ceedings aro to be transferred to Collector.) 


(*39) 26 AIR 1939 Cal 428 (430):ILR (1939) 1 Cal 
523 (DB). (Members of Legislative Assemblies must 
satisfy their debts like other people, but there are 
grave objections to the appointment of a receiver of 
the salary of a member of the Legislative Assembly 
if the decree-holder has other remedies open to 
him.) 

(’39) 26 AIR 1939 Oudh 116 (118) : 14 Luck 538 
(DB). 

(’36) 23 AIR 1936 Bom 399 (400) (DB). 
f('13) 16 Oudh Cns 238 (246) : 21 Ind Cas 283 

(286,287). (Property unsaleable for rent and profits 1 

(’32) 19 AIR 1932 Cal 189 (192):59 Cal 205 (DB) 
(Decree-holder cannot ask foe appointment as a 
right.) 

(’31) 18 AIR 1931 Oudh 307 (308):7 Luck203 (DB). 
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decree-holder to choose the mode of execution and that the Court has no power to refuse 
to order execution in the mode asked for. This mode of execution was being adopted by 
Courts even under the old Code, 3 and this section only gives legislative sanction to the 
exercise of such powers. The section, however, does not confer a general power on the 
executing Court to appoint a receiver in every case. It merely prescribes a mode of 
execution of the decree by appointment of a receiver while the conditions and limitations 
under which such appointment is to be made are prescribed by o. 40 R. l. 4 

A receiver can be appointed even before the property is attached as attachment of 
property is not a necessary preliminary to the appointment of a receiver in execution. 6 

There is a difference of opinion as to whether a receiver may be appointed in 
respect of properties which cannot be attached and sold . According to the High Courts 
of Allahabad, 6 Calcutta, 7 Lahore 8 and Nagpur, 9 the Chief Court of Oudh 10 and the 
Judicial Commissioner’s Court of Peshawar, 11 such an appointment can be made, the 
Nagpur Court taking the view that the appointment of a receiver does not amount to 
attachment. The decisions of the Patna High Court are conflicting. 12 The Allahabad High 
Court has held in the undermentioned case that where the law prohibits the dispossession 
of the judgment-debtor from certain property, a receiver cannot be appointed in respect 
of such property. 13 No receiver can bo appointed in respect of a mere right to future 
maintenance inasmuch as such a right is not property at all. 14 But where the main- 


(’32) 19 AIR 1932 Mad 193 (195) (DB). (Third 
party in possession—Parties without present right 
cannot disturb him — Appointment when justand 
convenient.) 

[See also ('33)20 AIR 1933Sind231 (232). (Defen¬ 
dant and property not under Court's jurisdiction 
and not a subject of suit or execution—Appoint¬ 
ment refused.) 

Also sec O. 40, R. 1 Note 2. 

3. (’87) 11 Bom 448 (455). (Under S. 503 of C. P. 
Code of 1882 to collect attached debt.) 

4. (’42) 29 AIR 1942Pat455(45G)(DB). (Valuation 
fixed by the Court under S. 13 of the Bihar 
Money-Lenders Act, is not such an impediment to 
an ordinary execution as would entitle the deoree- 
holder to the appointment of a receiver for the 
purpose of selling the property of the judgment- 
debtor by private sale.) 

(’37) 24 AIR 1937 All 389 (392, 393) : ILR (1937) 
All 542 (DB). 

('37) 24 AIR 1937 Lah 738 (739). 
t (’37) 24 AIR 1937 Oudh 232 (233) (DB). 

Also see O. 40, It. 1 Note 19. 

5. (’42) 29 AIR 1942 Mad 396 (39G,397). (Appoint¬ 
ment of a receiver in execution is itself a form of 
attachment.) 

6 . f (’34) 21 AIR 1934 All 605 (606) (DB). (Money 
decree against agriculturists in Bundelkhand.) 

7. ('39) 44 Cal W N G37 (G39). 

f (’12) 39 Cal 1010 (1015) : 14 Ind Cas 227 (228) 
(DIJ). (Income of Ghatwali property is not itself 
Ghatwali property and is liable to be sold.) 

(’30) 17 AIR 1930 Cal 159 (160) (DB). (Affirmed 
on appeal in AIR 1931 P C 160 : 59 Cal 1 : 58 
Ind App 215 (PC).) 

8 . (’42) 29 AIR 1942 Lah 12G (128):ILIt (1943) Lah 
179 (DB). (Interest of judgment-debtor not liable 
to attachment and sale by reason of S. 18 of 
Punjab Colonization of Government Lands Act.) 

(’37) 24 AIR 1937 Lah 433 (434) : ILR (1937) Lah 


486 (DB). (Under settlement of dispute between 
father and son, house given to son for residence— 
Son not living in the house — Though house was 
not liable to attachment, receiver could be appointed 
to realize rent and make payment towards debt.) 
(’37) 24 AIR 1937 Lah 738 (739). (Ocoupanoy 
holding which under S. 18, Colonization of Govern¬ 
ment Lands (Punjab) Act was not attachable and 
saleable in execution.) 

(’38) 25 AIR 1938 Lah 458 (458) (DB). 

9. (’36) 23 AIR 1936 Nag 288 (289) : I L R (1937) 
Nag 534. (Inam fields of judgment-debtor granted 
to him for maintenance and as remuneration for 
services rendered.) 

t ('15) 2 AIR 1915 Nag 98 (99) : 11 Nag L R 113. 
(Money decree in lieu of maintenance— Sir land.) 
('33) 20 AIR 1933 Nag 266 (267). (AIR 1925 PC 176: 
47 All 385 : 52 Ind App 262 (PC) followed—Jabagir 
for maintenance granted under Berar Inam Rules.) 

10. (’42) 29 AIR 1942 Oudh 410 (412) (DB). (Right 
to future maintenance.) 

11. (’43) 30 AIR 1943 Pesh 52 (54) (DB). (Land 
of agriculturist.) 

(’38) 25 AIR 1938 Pesh 30 (31) (DB). 

12. (’42) 29 AIR 1942 Pat 240 (241, 242). (Court 
has jurisdiction to appoint a receiver in execution 
of a money decree against an occupancy raiyat, 
although sale of his holding is prohibited by S. 47 
of the Chota Nagpur Tenancy Act.) 

(’24) 11 AIR 1924 Pat 269 (270) : 3 Pat 339 (DB). 
(Rents and profils of Ghatwali lands — Receiver 
can be appointed — See also the observations in 
AIR 1929 Pat 700 (701) : 9 Pat 368 (FB).) 

(’29) 16 AIR 1929 Pat 700 (700, 701) : 9 Pat 368 
(FB). (Agricultural lands in Sonthal Parganas — 
No receiver can be appointed.) 

13. (’37) 24 AIR 1937 All 889 (392, 393) (DB). 
(Lnnd not transferable under Agra Tenancy Act.) 

14. (1893) 1 QB 551(558),Holmes v. Millage.(Monoys 
to become payable in consideration of services.) 
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tenance is charged on property or is to come out of specified properties, it has been 
held by the Privy Council that a receiver may be appointed for realising the rents and 
profits of the properties and for applying them towards the maintenance of the debtor 
and the balance towards the discharge of the decree debt, 16 

A receiver may be appointed to realise a decree or debt which has been attached 
in execution proceedings, 16 or to collect the future rents and profits accruing due from 
attached properties, 17 or from the estate of a deceased debtor in the hands of his heirs, 18 
or even in respect of property situate outside the Court’s jurisdiction, 19 or for realisation 
of property by prosecuting causes of action arising outside jurisdiction. 20 

Where a receiver has been appointed at the instance of one decree-holder, it is 
not necessary that every decree-holder should also have a receiver appointed in his own 
suit in respect of the same property, 21 though it does not disable him from asking for 
such relief in proper cases. Thus, a mortgagee decree-holder can ask for the appointment 
of a receiver though a receiver has already been appointed in a partition suit. 22 (See also 
O. 40, R. 1, Note 10.) 

7. “ In such other manner,*' etc. — As to the other modes of execution than 
those specified in clauses (a) to (d), see the following 1 — 

Section 54. — Partition of estate or separation of share of such estate to be made 

by the Collector or any gazetted subordinate of the Collector. 

Sections 68 to 72. — Execution of decrees against immovable property in certain 

cases to be transferred to the Collector. 

O. 21, R. 31 (2). — Award of compensation to decree-holder for disobedience of 
_ decree to deliver specific moveable property. 


t [See also('36) 23 AIR 1936 Bom 399 (400)(DB). 
(Receiver cannot be appointed in respect of possible 
future earnings.) 

(’33) 20 AIR 1933 Bom 350 (352) : 57 Bom 507 
(DB). 

[But see (’42) 29 AIR 1942 Oudh 410 (412) (DB). 
(Right to future maintenance though not attach¬ 
able, a receiver can be appointed in respect there¬ 
of, if just and convenient—AIR 1933 Bom 350 : 
57 Bom 507 not followed.)] 

15. f (’25) 12 AIR 1925 P C 176 (176) : 47 All 
385 : 52 Ind App 262 (PC). 

Also see the following cases : 

(*15) 2 AIR 1915 Nag 98 (99) : 11 Nag L R 113. 
(Rents and profits in lieu of maintenance deoreeto 
be recovered from sir lands.) 

(’26) 13 AIR 1926 Mad 565 (565) : 49 Mad 567 
(DB). (Recovery of stamp duty from pauper's future 
maintenance.) 

(’31) 18 AIR 1931 PC 160 (161) : 51 Ind App215 : 
59 Call (PC). (Pension implies periodical payment 
of money by Government.) 

( 43) 30 AIR 1943 All 1 (2) (FB). (Execution by 
appointment of receiver in respect of property in 
possession of widow in lieu of maintenance should 
be allowed only in case she persisted in making 

default of payment of instalments of the decretal 
amount.) 

C35) 22 AIR 1935 Mad 1046 (1047). (Court can 
direct money collected by receiver in execution to 
be disbursed for benefit of judgment-debtor ) 

(’36) 23 AIR 1936 Nag 283 (289) : ILR (1937) Nag 
534. (Service inarn lands — Execution against 


judgment-debtor — Court can appoint receiver to 
collect income.) 

(’33) 20 AIR 1933 Nag 266 (267). (Berar Inam 
Rules, R. 3 — Jahagir granted under, for main¬ 
tenance — Receiver can be appointed to manage 
jahagir—Suitable allowance to be fixed on amount 
ooming into receiver’s hands.) 

Also see O. 40, R. 1, N. 5. 

16. f (’87) 11 Bom 448 (455) (DB). 

('29) 16 AIR 1929 Bom 279 (280) (DB). (Where a 
decree to bo realised has been mortgaged to the 
plaintiff in the mortgage suit in which receiver is 
appointed.) 

17. (’25) 12 AIR 1925 Rang 318 (319, 320) : 3 
Rang 235 (DB). (Order allowing decree-holder to 
collect rent set aside — Receiver only can file suit 
for rent.) 

18. (’19) 6 AIR 1919 Oudh 326 (328) : 22 Oudh 
Cas 194 (DB). (Money decree.) 

19. f (’38) 25 AIR 1938 Lab 93 (94) : ILR (1938) 

»Lah 305. (Receiver can be appointed in respect of 

property in Native State—But the receiver cannot 

be directed to take possession of such property _ 

1‘roper order is to direct the person in possession to 
hand over possession to tho receiver.) 

('30) 17 AIR 1930 Cal 502 (506, 508) : 57 Cal 964. 

Also see O. 40, It. 1, N. 12. 

20. ('21) 8 AIR 1921 Mad 119 (120) (DB) 

21. ('30) 17 AIR 1930 Mad 4 (11). 

22. ('ll) 12 lud Cus 165 (165) (DB) (Cal.) 

Note 7 

1 ;l’ 4 , 0> 27 AtK 1910 tat 557 (558) : 19 Pat 832 
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POWER TO ENFORCE EXECUTION 


O. 21 , R. 32. — Enforcement of decree for specific performance, for restitution of 

conjugal rights or for an injunction. 

O. 21, R. 33. — Special procedure for execution of a decree for restitution of 

conjugal rights. 

O. 21 , R. 34. — Execution of decree for execution of a document or endorsement 

of a negotiable instrument. 

O. 21, R. 53. — Attachment of decrees. 

O. 21, R. 56. — Delivery of attached coins or currency notes to the party entitled 

under the decree. 

This clause does not enable a Court to add to, or subtract from, the terms of 
the decree itself inasmuch as it is a general principle of law that an executing Court 
cannot go behind the decree but must execute it as it stands. 2 Thus, where a decree in 
a redemption suit directs delivery of title deeds without any alternative provision for 
payment of damages in default of doing so, the executing Court cannot award such 
damages, though a separate suit may lie therefor. 3 

As to adjustments or agreements of parties out of Court as to the mode of 
execution of the decree, see o. 21, R. 2. 

8. On the application of the decree-holder.** — The section provides 
that the Court can act only on the application of the decree-holder. The reason for this 
requirement is that it concerns the parties alone and that the Courts need execute their 
decrees only if the parties entitled thereto want it. 1 But the application need not 
necessarily be in writing; it may be oral. 2 Nor need the mode of execution be specifically 
expressed in such application ; it may be inferred from the act of the Court executing the 
decree. 3 As regards the appointment of a receiver, it has been held by the High Court of 
Rangoon that even without an application, the Court can suo motu order the appointment 
of a receiver under s. 94 (d) and O. 40, R. l. 4 This view is correct. The requirement as 
to the application in this section is subject to the conditions and limitations prescribed by 
the rules—in this case o. 40, R. l — under which the Court can act suo motu. 

This section requires that the application must be made by the decree-holder. 

A stranger to the suit or decree cannot apply for execution though there may be a benefit 
conferred on him by the decree. 6 Nor can the judgment-debtor apply under this section, 
e. g., for the appointment of a receiver.® 

For definition of “decree-holder," vide section 2 clause (3). 

9. Appeal—This section must be read with O. 40, R. 1, and an order appointing 
a receiver in execution, if it falls under o. 40, R. l, is appealable as an order under o. 43, 
R. l (s). 1 But if the order of appointment is only a conditional one on the furnishing of 

2. See Note 8 on Section 38. 

3. (’22) 9 AIR 1922 Mad 299 (300) (DB). 

Also see O. 34, R. 3, N. 10 and R. 5, N. 15. 

Note 8 

1. (’20) 7 AIR 1920 Lab 443 (446). (Court cannot 
appoint receiver unless asked.) 

2. Sco O. 21, R. 11, Cl. (2). 

3. (’20) 7 AIR 1920 Rah 443 (446). 

4. (’25) 12 AIR 1925 Rung 318 (320): 3 Rang 235 
(DR). (To collect rent in a money decree.) 

5. (’17) 1 AIR 1917 Oudh 182 (184, 185) (DB). 

(Compromise decree for allowances—Third person, 
though allowances fixed for him, not entitled to 
apply for execution ) 


[See however (’32) 19 AIR 1932 Mad 193 (194, 
195)(DB). (Scheme suit—Board of control created 
to call for accounts — Misappropriation and dis¬ 
obedience by trustee — Board of control deemed 
decree-holder entitled to ask for appointment of 
receiver.)] 

6. (’22) 9 AIR 1922 Pat 369 (371) (DB). (Right 
of decree-holder to sell mortgaged property cannot 
be defeated.) 

(See however (’70) 13 Suth W R 453(454) (DB). 
[Manager appointed under S. 243 of Act VIII 
of 1859.)] 

Note 9 

1. f (’27) 14 AIR 1927 Lab 190 (190). 
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security and security is not furnished, the order does not take effect at all and no appeal 
lies. 2 An order refusing to discharge a receiver is one relating to the “execution” of the 
decree within s. 47 and as such is appealable as a decree? An order under this section 
which does not fall within S. 47 or within o. 43, R. l is not appealable. 4 


52. [S. 252.] (1) Where a decree is passed 4 against a party 5 as the 

Enforcement of * egal representative 3 of a deceased person, and the decree 
decree against legal is for the payment of money 12 out of the property of the 

P deceased, 0 it may be executed by the attachment and 

sale 14 of any such property. 

(2) Where no such property remains in the possession of the 
judgment-debtor and he fails to satisfy the Court that he has duly applied 
such property of the deceased as is proved to have come into his possession, 
the decree may be executed against the judgment-debtor to the extent 13 of 
the property in respect of which he has failed so to satisfy the Court in 
the same manner as if the decree had been against him personally. 

[1877, Ss. 252 and 234; 1859, Ss. 203 and 210. See O. 22, Rr. 4, 5 
and 12.] 


Synopsis 


9. “Out of the property of the deceased.’ 

10. Property in the hands of a third party 


1. Legislative changes. 

2. Scope and object of the section. 

3. “Legal representative.” 

4. Decree against legal representative, when 
and how to be passed and its effect. 

5. Decree against some of several legal re¬ 
presentatives—Validity and legal effect. 

6. Decree against wrong legal representative 
— Effect. 

7. Decree against executor who has not 
proved the will — Effect. 

8. Decree against dead person _ Effect. 


11. Insolvency of heirs after decree — Effect. 

12. Decree for payment of money. 

13. Liability of legal representative under the 

section. 

14. Manner of execution. 

15. Right of legal representative to question 

the validity of the decree. See Section 50, 
Note 7. 

16. Appeal. 

for the following topics : 

See Note 14. 


NOTE to the Synopsis. See the Notes indicated 

'‘Attachment and sale,” meaning of. 

Durden of proof. See Note 13. 

Due application, what is. See Note 13. 

I’ersonal liability of legal representative. Sec Note 13 
“Where no such property remains.” See Note 13. 


.. e ^ eglslatlve changes. — The words “in respect of which he has failed so to 
satisfy the Court’ have been substituted for the words “not duly applied by him” in sub¬ 
section ( 2 ) of the section. 


2 ' Sc °P e and object of the section. — This section contemplates cases where 
tne debtor dies before the decree and the decree itseLf lias been passed against the legal 
representatives. It also includes cases where the debtor dies before suit and the suit itself 
is instituted against the legal representatives. 

(’121 39 P n ?, nw I, 1 ' 5 (751 > < DB > < C,U >- 
jinn! ?VJr Yi\n (1014): 14I " d 0,13 227 ( 22 *) (UK). 

l /it 7 8 , t A ? R 1920 Lftb ‘‘43 (414). 

I 11) 12 Ind Cas 745 (751) (D13) (Cal). 


3. (*18) 5 AIK 1918 l’at GO (61) (DPI 
Also see H. 47 Note 71a. 

4 . (’29) 1C A I 11 1929 Rang 161 (161) 

110a 


7 Hung 
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Where a limited liability company goes into voluntary liquidation and another 
company takes over its assets and liabilities, and a decree is passed against the latter 
company for the liability and the liability is expressed in the form adopted in decrees 
against legal representatives of deceased persons, the mode of execution of such a decree 
is not different in principle from that applicable to a decree passed against the legal 
representatives of a person who has died a natural death. The latter company having 
all the assets and liabilities of the former company, is to all intents and purposes a 
representative in interest of the former company and the principle of sub-s. ( 2 ) of this 
section extends to such a case even though under the Companies Act the transferee 
company cannot be said to be the legal representative of the transferor company. 1 

The award of the Registrar of Co-operative Societies under the Bihar and Orissa 
Co-operative Societies Act, 1935, against the legal representative of a deceased person in 
respect of a debt due by such person can be executed by attachment and sale of the 
property of the deceased in the hands of the legal representative. 2 

3. “Legal representative."—See also Order 22 , Rule 3. 

Where a suit is brought against the representative it is not necessary to state 
expressly that he is being sued as a representative. It is enough if the plaint contains an 
allegation that he is such representative. 1 See also section 53, Note 1. 


4. Decree against legal representative, when and how to be passed 
and its effect—The High Courts of Allahabad, Rangoon and Nagpur have held that, 
in a suit by a creditor against the heirs of the deceased debtor, the plaintiff is entitled to 
a decree against the defendants on proof of the debt, whether the deceased left any 
property or not. 1 The only result in a case where he has not left any property would bo 
that the decree could not be executed against them. This was also the view taken by the 
High Court of Bombay in the undermentioned decisions. 2 But in a recent Full Bench 
decision 3 of the same High Court, Beaumont, C. J., considered this as going too far and 
observed as follows : 

“The Court (in 13 Bom 653) seems to have overlooked the Bombay Hindu Heirs’ Relief Act, 
VII of 1866, which provides that no son of a deceased Hindu shall, merely by reason of his being 
such son, be liable to be sued for any of the debts of such deceased Hindu, and then in effect provides 
that he is only liable to the extent of the deceased’s assets which have come to his hands and have not 
been duly accounted for. It seems clear therefore that the son can plead in defence that no assets of 
the father have come to his hands.” 

The Lahore High Court also holds that in such a case the plaintiff has no cause 
of action against the heirs. 4 It is submitted that the former view is the correct one. It 
is not necessary that the plaintiff should prove that the assets of the deceased have come 
into the hands of the legal representatives ; it is sufficient if there are assets of which 
they may become possessed. 6 The question whether the heirs have got assets of the 


Section 52—Note 2 

1. (’39) 181 Ind Cas 721 (725) (DB) (Pat). 

2. (’39) 181 Ind Cas 512 (513) (DB) (Pat). 

• Note 3 

1. (’73) 20 Suth W N 280 (281) (DB). 

Note 4 

1. (’35) 22 AIR 1935 All 390 (391). 

(’31) 21 AIR 1934 Rang 196 (196). 

(’27) 14 AIR 1927 All 459 (462) : 49 All 645 (DB). 
(Per Mukerji, J. — Ashworth, J. : plea of “plerie 
administrcivi.") 

(’28) 116 Ind Cas 86 (86) (All). 


(’26) 13 AIR 1926 Nag 170 (170, 171). (This de¬ 
cision lays down that proof of existence of assets of 
the deceased is sufficient and legal representatives 
are presumed to have got them.) 

[But see (’36) 1936 All W R 32 (33).] 

2. (’89) 13 Bom G53 (654) (DB). 

(*71) 8 Bom H C R A C 245 (248, 249) (DB). 

3. (’41) 28 AIR 1941 Bom 23 (24) : I L R (1941) 
Bom 177 (FB). 

4. (’23) 10 AIR 1923 Lah 471 (473) I DB). 

(’74) 1874 Pun Re No. 65, page 213. (No decree 
can be passed.) 

5. (1865) 2 Mad H C R 336 (337) (DB). 
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deceased in their hands must be determined in execution and not in the suit, 0 except 
when the suit is based on the allegation that the defendants are in possession of the 
assets. 7 


In an early decision of the Calcutta High Court, it was held that where there are 
several legal representatives of the deceased it is not necessary that their shares should 
be defined; it is enough if a joint decree is passed against all of them. 8 But it has 
been recently held by the Privy Council that in a suit against the heirs of a deceased 
Mahomedan for a dower debt due by the deceased, the proper form of decree is against 
each of the heirs of the deceased for that proportion of the plaintiff's joint claim which 
corresponds to the share of each heir in the estate of the deceased. 9 The decree against 
a legal representative under this section should direct the defendant to pay the decree 
debt out of the assets of the deceased in his hands. 10 A decree which does not make such 
a direction is an erroneous decree. 11 

The decree referred to in this section is a mere money decree and not one which 
creates a charge on the assets of the deceased. 12 The section only states the extent to 
which and the manner in which the debt can be recovered, and in no way provides for 
reservation of property to satisfy the debt. 13 Where a person is sued as a representative, 
a decree cannot be passed against him on the ground that he is a partner since it would 
alter the nature of the suit. 14 

In order that the provisions of this section may apply, the decree must be 
against a person and not merely against something which is not a person. Thus, a decree 
merely against the assets of a deceased person without mentioning the name of the legal 
representative is inexecutable. 16 


Where a decree is passed against several heirs of a deceased person and the 
decree-holder realises the entire decretal amount from some of the heirs alone, the latter 
can sue the other heirs for contribution. 16 


f (’84) 8 Bom 309 (310) (DB). 

♦ (’11) 33 A11 414 (419) ; 9 Ind Cas 935 (937). 
(1865) 2 Mad H C R 423 (425) (DB). 

(’27) 14 AIR 1927 All 459 (460, 462, 463) : 49 All 
645 (DB). (Ashworth, J. : plea of ‘plcne ad - 
ministravi' discussed.) 

(*17) 4 AIR 1917 All 298 (298). 

(’18) 5 AIR 1918 All 391 (392) : 40 All 17. 

(’70) 14 Suth W R 431 (432) (DB). 

(’70) 2NWPHCR 449 450 (DB). 

(’81) 1881 Bun Re No. 11, Pace 20. 

(’26) 13 AIR 1926 Nag 170 (170, 171). 

(’20) 7 AIR 1920 Nag 195 (195). 

6 . (’35) 22 AIR 1935 All 390 (391). 

*(’72) 18 Suth W R 185 (188) (PC). 

(’73) 20 Suth W R 280 (282, 283) (DB). 

(’27) 14 AIR 1927 All 459 (460) : 49 All 645 (DB). 
(Ler Mukerji, J.—Contra, per Ashworth, J.) 

C73) 20 Suth W R 162 (162) (DI3). 

(’78) 2 Cal L Rep 189 (191, 192). 

(’81) 1881 Pun Re No. II, page 20. 

(’75) 1875 Pun Re No. 12, page 19. 

ti? 1 ), 1 ®* 1 * 1931 Nll « 173 < 175 > : 27 Nag L R 
247. (120 Ind Cas 333 followed.) 


[But see (’25) 12 AIR 1925 Nag 380 (381). (Pos¬ 
session of assets may be enquired into either in 
suit or execution proceedings.) 

7 -:i' 70) J 4 Suth J W R 431 (432) (DB). (If posses¬ 
sion not proved, suit must be dismissed.) 


8 . (’71) 15 Suth W R 192 (192, 193) (DB). 

9. (’38) 25 AIR 1938 P C 80 (84) : 65 Ind App 
119 : 32 Sind L R 362 (PC). 

10. f (’08) 18 Mad L Jour 36 (36) (DB). 

(’96) 1896 Bom P J 226 (227). 

(1863) Marsh 611. 

(’10) G Ind Cas 397 (397) (DB) (Mad). 

(’17) 4 AIR 1917 Mad 418 (419)) (DB). 

(’26) 13 AIR 1926 Oudli 301 (303) (DB). 

(’31) 18 AIR 1931 Sind 141 (143) : 25 Sind L R 
173. 

(’70) 2 N W P H C R 449 (450) (DB). (Costs also.) 
Also see Note 9. 


11. f (’23) 10 AIR 1923 Bom 414(415)(DB). (Suoh 
decree can be amended even at a late stage.) 

(’74) 1874 Pun Re No. 65, page 213. 

12. See (’83) 9 Cal 406 (409) (DB). 

13. (’16) 3 AIR 1910 Mad 643 (045,646). (Case 
under Provincial Insolvency Act (III of 1910), S. 16 
( 2 )-) 

14. (’09) 34 Bom 244 (247) : 2 Ind Cas 146 (148) 
(DB). 

15. t (’34)21 AIR 1934 Mad >62 (563) (DB). (Phrase 
’ out of the estate of the deceased" is merely 
restrictive—In this case it was held that amend- 
ment of the decree was the remedy.) 

-? AIR 1938 P C 169 (173, 174): 13 Luck 
194 : bo Ind App 219 (PC). 
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5. Decree against some of several legal representatives — Validity 
and legal effect. — As has been already mentioned in Note 68b on section 11, a decree 
obtained against some only of several heirs of a deceased person may be binding on the 
estate 1 in the absence of fraud or collusion, on the principle of substantial representation. 2 
This principle will not, however, apply where all the heirs are impleaded and some of 
them are subsequently exempted by the plaintiffs from the array of defendants. In such 
a case the defendant exempted cannot be considered to have been represented by the 
other defendants. 8 (See also s. 50, Note 14.) In the case of co-administrators or two or 
more legatees, it has been held that a decree against one only will not bind the estate. 4 
See also O. 84, R. l, Note 11 . 


6. Decree against wrong legal representative — Effect. — Where a 
creditor selects from among several rival claimants to the estate of his deceased debtor 
any one whom he bona fide believes to have the best prima facie title as legal repre¬ 
sentative and obtains a decree against him, the decree and the consequent execution sale 
will bind the true heir in the absence of fraud or collusion. 1 This is an exception to the 


Note 5 

1. (’35) 22 AIR 1935 Mad 737 (739). (Promissory 
note executed by deceased—Suit on note against 
his wife as his legal representative—Widow plead¬ 
ing that daughter and grandson were also interested 
as deceased had left will in tbeir.favour—Plaintiff 
not knowing anything about existence of will — 
They also impleaded but after suit as against them 
was barred—Estate of deceased held sufficiently 
represented by widow alone and decree will be bind¬ 
ing on addad parties provided there was no fraud 
or collusion.) 

(’34) 21 AIR 1934 Lah 657 (658). 
f (’05) 32 Cal 296 (313) : 32 Ind App 23 (PC). 
(Mabomedan heirs.) 

(’82) 8 Cal 370 (373, 374) (DB). (Do.) 

(’83) 9 Cal 508 (510) (DB). 

\ (’90) 14 Bom 597 (602, 603, 604). 

(’79) 6 Ind App 233 (237): 5 Cal L Rep 477 (480) 
(PC). (Mabomedan heirs.) 
t (’86) 11 Bom 361 (364, 365) (DB). (Do.) 

[Sec (’89) 12 Mud 356(365). (Some persons allow¬ 
ed to represent a community—Decree for injunc¬ 
tion—No personal liability ngainst persons not 
co-nominees on the record.)] 

In view of the Privy Council decision above 
referred to, the following cases relating to 
Mahomedan co-hcirs cannot be considered to be 
good laiu: — 

(’79) 4 Cal 142 (153, 155, 156). 

(’76) 2 Cal 395 (398). 

(’85) 7 All 822 (826, 845) (FB). 

(’70) 14 Suth W U 448 (449). 

(’01) 23 All 263 (264). 

(’95) 19 Bom 273 (275). 

(’75) 1 All 57 (59, 60) (FB). 

(’85) 7 All 716 (719). 

(’87) 14 Cal 464 (483). 

(’82) 11 Cal L Rep 268 (271, 272). 

(’23) 10 AIR 1923 Bom 411(411, 412): 47Bom712. 

2. f (’03) 26 Mad 230 (234) (DB). (Mahomedan 
heirs.) 

( 28) 15 AIR 1928 Mad 1199 (1199). (Do.) 

('24) 11 AIR 1924 Bom 420 (421). (Do.) 

(’87) 12 Bom 101 (103) (DB). (Do.) 


('95) 20 Bom 338 (345) (DB) (Do.) 

(’89) 12 Mad 90 (91, 92) (DB). (Do.) 

(’94) 21 Cal 311 (317) (DB). (Do.) 

(’92) 20 Cal 453 (463) (DB). (Hindu heirs.) 

(’25) 12 AIR 1925 All 479 (480): 47 All 466, (Do.) 

3. (’32) ID AIR 1932 All 591 (592, 593) : 54 All 
796 (DB). 

[See also (’38) 25 AIR 1938 PC 7(8): 13 Luck 61: 
32 Sind L R 221 (PC). (Suit against sons and 
grandsons of deceased Hindu — Suit dismissed 
against grandsons, decreed against sons—Decree 
cannot be executed agaiDst shares of grandsons in 
property.)] 

4. (’17) 4 A I R 1917 Pat 432 (432) (DB). (Co- 
administrators.) 

(T3) 18 Ind Cas 632 (632, 633) (DB) (Mad). (De. 
cree against one only of two legatees.) 

Note 6 

1. (’38) 40 Pun L R 25 (26). (Hindu widow re¬ 
marrying before decree — This fact not known to 
decree-holder — Dcoree can be executed against 
estate of deceased in hands of his daughter.) 
f (’33) 20 AIR 1933 Lah 380 (381) : 14 Lah 696 
(DB). 

(’16) 3 AIR 1916 Mad 1022 (1023, 1024) (DB). 
f ('30) 17 AIR 1930 Mad 930 (938) : 54 Mad 212 
(DB). (Binding on legatee also.) 

('28) 15 AIR 1928 Mad 243 (243, 245). 

(1900) 24 Bom 135 (147, 148) (DB). 

*(’72) 17 Suth W R 459 (461) (PC). 

(1863) Marsh 614. 

(’85) 11 Cal 45 (49, 50, 51, 52) (DB). (Adopted son 
also is bound unless he shows some good cause.) 
(’89) 16 Cal 40 (56, 60, 61)-: 15 Ind App 195 (PC). 
(’79) 4 Cal 342 (344, 345, 346) (DB). 

(1863) 1863 Suth W R Sup 119 (120, 121) (DB). 

(Campbell, J. dissentient.) 

('96) 23 Cal 374 (388, 389) (DB). 

[Sec {'39) 26 AIR 1939 Lah 277(279): 4lPun LR 
147 (149). (Decree against widow ns legal repre¬ 
sentative of deceased husband—Minor son not 
impleaded in suit is bound by decree.)] 

[But see (’13) 18 Ind Cas 381 (382) (DB) (Bom). 
(Submitted wrongly decided.)] 

Also see S. 50 Note 14. 
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general principle of law that a decree will bind only the parties to it or those claiming 
through them. But the true legal representative cannot, after the decree, be brought on 
record for the purpose of execution and the deceased debtor’s property in his hands 
cannot be attached and sold in that same suit. 3 If a person who has no sort of right to 
represent the deceased is made a party to the suit and a decree is obtained against him 
as representing the deceased, such decree cannot bind the true heir. 3 In such a case it 
cannot be said that the suit was a bona fide one. See also o. 22, R. 4, Note 10. 

As regards the cases where the true heir is affected by estoppel, the principle 
stated in s. 50, Note 14 applies here also. See also the undermentioned cases. 4 

7. Decree against executor who has not proved the will — Effect. — 
An executor appointed by will does not represent the deceased by virtue of the will until 
he has obtained probate. Therefore, a suit against him by the creditor is not maintainable 
unless the executor has intermeddled with the estate. 1 In order that the just claims of 
the creditor in such cases may not be defeated by the executor not taking out probate, 
the persons who take possession of the estate of the deceased will be treated as the 
representatives of the deceased. Even if the decree obtained against them cannot be 
executed against the estate in the hands of the executor when he has taken out probate, 
it is sufficient to enable the plaintiff to bring a suit against the executor in order to have 
the decree satisfied. 2 


8. Decree against dead person — Effect. — A suit against a dead person 
is not maintainable. 1 If a decree is obtained against a dead person without impleading 


2. (’09) 33 Mad 75 (77) : 3 Ind Cos;737 (738). 

(’32) 19 AIR 1932 Lah 314 (315) (DB). (True 

representative cannot be substituted after period of 
limitation—See S. 22, Limitation Act.) 

(’27) 14 AIR 1927 Mad 197 (198, 199). 

T (T6) 3 A I R 1916 Cal 661 (662) (DB). (Remedy 
of decree-holder is either to have decree vacated and 
proceed with true legal representative or to file a 
suit on the judgment against the true legal repre¬ 
sentative.) 

(’87) 14 Cal 316 (320) (DB). 
f (’14) 1 AIR 1914 Cal 28 (29) (DB). 

3. (’80) 5 Bom 14 (19) (DB). 

t (’34) 21 AIR 1934 All 474 (477, 479) (DB). (Tres¬ 
passer in possession—Decree against—Not bindiug 
on real heir.) 

(’S3) 20 AIR 1933 Mad 43 (46, 48) (DB). (Even in 
the absence of fraud.) 

(’69) 12 Suth W R F B 1 (4) (FB). 

([68) 14 Suth W R 448u (449n) (DB). 

( H2) 4 All 192 (194, 195) (DB). (Proper heir who 
obtained from District Court letters of administra- 
tion under Indian Succession Act, is not affected 
hy the decree against wrong heirs.) 

f (’71) 8 Bom H C R A C 37 (39) (DB). 

( 85) 9 Bom 86 (91, 93) (DB). 

' <4) 8 Mad H C R 186 (188) (DB). 

('ll) 34 All 79 (88): 12 IndCns915(918, 919)(DB). 
(rhe succeeding person to estate as per Hindu law 
does not do so as a heir or legal representative but 
as survivor ; hence cannot besaid heir to his assets.) 

(■10) 5 Ind Cas 710 (711) (DB) (Cal). (Hinduwidow 
—Decree against, after remarriage, does not bind 
, l he true legal representative of deceased husband.) 
( 14) 1 AIR 1914 Cal 263 (267) (DB). (When defen¬ 


dant dies, plaintiff must choose under S. 368 
against whom he is to proceed.) 
t (*88)11 Mad 408 (410, 411) (DB). (Submitted 
decision is correct though the reasoning is wrong.) 
Also see S. 50, N. 14. 

4. (’27) 14 AIR 1927 Bom 131 (134): 51 Bom 125. 
(On alleged representative’s request his name as 
representative removed. He or persons claiming 
under him are estopped from further claiming.) 
(*71) 8 Bom H C R A C 37 (43). (Case of intermed¬ 
dling.) 

(’85) 9 Bom 86 (91). 

(’16) 3 AIR 1910 All 284 (285). (Once the plaintiff 
confines himself to decree for assets in hand, he 
cannot in execution claim the property which 
came in the hands of defendant thereafter.) 

(’79) 3 Cal L Rep 157 (157, 158). 

(•25) 12 A I R 1925 Nag 380 (381). (Defendant’s 
failure to deny oral pleading— Inference of admis¬ 
sion cannot be drawn.) 

Note 7 

1. f (1801) 1894 App Cas 437 (442), Mohamadu 
Mohideen Hadjiar v. Pitchey. 

(’12) 16 Ind Cas 690 (691) (DIi) (Cal). 

(’94) 19 Bom 821 (827) (DB). 

f (’09) 2 Ind Cas 818 (819) (DB) (Cal). (Order for 
probate not sutlicient.) 

Also see O. 31, R. 2, N. 2. 

2. (’03) 30 Cal 1044 (1057, 1058, 1059) (DB). 
t ( 70) 4 Cal 342 (345, 346) (DB). 

(’15) 2 AIR 1915 Cal 207 (208) (DB). 

(’91) 11 Mad 454 (457) (DB). (4 Cal 342 followed ) 
( 08) 35 Cal 270 (279, 280) (DB). (Administrator— 
—Executor de son tort.) 

Note 8 

1. f (’08) 31 Mad 86 (88, 89) (DB). 
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the legal representative, the decree is a nullity and cannot be executed. 2 But the decree 
is not invalid if the defendant dies after the conclusion of the hearing but before the 
pronouncement of the judgment . See order 22, Rule 6. So also a decree passed by the 
Privy Council against a respondent who dies pending the appeal is not a nullity. 3 

9. Out of the property of the deceased. ’* — A decree obtained against 
the legal representative of a deceased debtor can be executed only against the estate of 
the latter in his hands. 1 The decree-holder is not entitled to proceed against his separate 
property. 2 As to cases of survivorship in Hindu joint families, see S. 53, Note 2. Where 
the survivor does not inherit as heir of the deceased but gets into the estate in his own 
individual right, 3 or where lands are attached to a hereditary office and are inalienable, 


(’25) 12 A I R 1025 Mad 1210 (1210) : 49 Mad 18 
(FB). (But in the case of an appeal the defect can 
be rectified. Overruling AIR 1924 Mad 56.) 

Also see O 22, R. 1, N. 19. 

2. (’16) 3 AIR 1916 Mad 656 (656) : 38 Mad 682. 
t (’95) 17 All 478 (481, 482) (DB). 

(’79) 3 Cal L Rep 192 (193) (DB). 

(’13) 20 Ind Cas 506 (506) (DB) (Cal). 

(’68) 10 Suth W R 455 (456, 457) (DB). 

(’67) 7 Suth W R 52 (52) (DB). 

(’67) 1867 Pun Re No. 65 p. 127 (128). 

(‘70) 1870 Pun He No. 85 p. 213 (214). 

(•02) 4 Bom L R 340 (341). 

(’20) 7 AIR 1920 Nag 61 (61, 62): 16 Nag L R 138. 

(’70) 14 Suth W R 337 (338) (DB). (Principle ap¬ 
plies to appellate decrees also.) 

(’02) 26 Bom 317 (319) (DB). (Do.) 

Also see O. 22, R. 4, N. 19. 

3. (’37) 24 AIR 1937 Pat 321 (322) : 16 Pat 316 
(DB). 

Note 9 

1. (’39) 26 AIR 1939 Pat 500 (502) (DB). (Award 
for debts of father passed against son ns legal re¬ 
presentative—Ancestral property in son’s hands 
can be attached and sold in execution.) 

(’08) 18 Mad L .Tour 36 (36. 37) (DB). 

(’27) 14 AIR 1927 Bom 52 (52, 53) (DB). (Order 21, 
R 12 is not applicable in such cases ) 

(’31) 18 AIR 1931 Bom 229 (231, 232) (DB). 
(Hindu law — Son is liable for bis father’s lawful 
debts only ) 

(*G8) 10 Suth \vR 199 (200) (DB). 

(’96) 1896 Bom P J 226 (DB). 

(’75) 23 Suth W R 265 (266) (DB). 

(’78) 2 Cal L Rep 189 (192) (DB). 

(’74) 22 Suth \V R 388 (388) (DB). (The heirs of 
the deceased are also liable for the papers in 
custody for which the claim is established against 
the estate of the deceased.) 

(’74) 22 Suth W R 494 (495) (DB). (The heirs are 
also liable for damages arising out of breaches of 
contract made by the deceased.) 

(’84) 8 Bom 220 (223) (DB). (Although the pro¬ 
perty may not have come into the sons' possession.) 

(1865) 2 Suth W It 258 (258) (DB). 

(’74) 1874 Pun Be No. 65, p. 213. 

(’05) 19u5 Pun L R No. 48, p. 185. (A got a decree 
for possession of lands against X but died before 
getting possession — X himself, legal representative 
of A and hence mi rger of titles —Held lands liable 
in the hands of A’ for decree against A.) 


(’29) 16 AIR 1929 Lab.424 (425) (DB). 

(’24) 11 AIR 1924 Nag 410 (411) : 21 Nag E R 12. 
(Son’s sons are liable after their separation from 
grandfather for his debts to the extent of assets.) 
(’87) 11 Bom 528 (532, 533)(DB). (Widow’sarrears 
of maintenance are her assets for the cause of debt 
inenrred by her.) 

(’25) 12 AIR 1925 Nag 380(381). (Can be executed 
against property obtained even after the decree.) 
(’16) 3 AIR 1916 All 284 (286) (DB). (Do.) 

Also see Note 4. 

2. (’17) 4 AIR 1917 Pat 536 (537) (DB). 
t (’25) 12 AIR 1925 Oudh 113 (113):27 Oudh Cas 
234 (DB). (Even though passed as a personal 
decree not executable.) 

(’21) 65 Ind Cas 224 (224) (DB) (Pat). (Do.) 

(’76) 25 Suth W K 224 (224) (DB). (Judgment- 
debtor must prove and file the whole inventory of 
the whole estate descended to him before he can 
claim exemption on ground that he only received 
a small asset.) 

(’78) 3 Mad 42 (46) (DB). 

(’69) 12 Suth W R 233 (233, 234) (DB). 

(’70) 14 Suth W R 362 (362) (DB). (Before execut¬ 
ing the decree against the heirs personally for the 
deceased person’s assets decree-holder must prove 
that they have not duly applied the same and that 
no such property of the deceased can be found as 
he can sell in execution.) 

(’72) 18 Suth W R 185 (188) (PC). 

(’73) 20 Suth W R 280 (282, 283) (DB). 

(’06) 1906 Pun Re No. 123, p. 466. 

(1864) 1864 Suth W R Misc 1 (2). (Even though he 
be a Hindu son.) 

(’71) 8 Bom H C R A C 245 (248, 249) (DB). 

(’31) 18 AIR 19,31 All 368 (369) (DB). (Widow’s 
maintenance amount after surrender of husband’s 
estate is not liable to a decree against husband’s 
estate.) 

(’97) 4 Cal W N 151 (152) (DB). (Where property 
is seized decree-holder must prove that it belongs 
to deceased and is not the private property of legal 
representative.) 

(’88) 1888 All W N 49 (50). (Do.) 

3. (’14) 1 AIR 1914 Oudh 208 (208). (Zamindar 
is not a legal representative of the deceased tenant 
who leaves no heir and whose estate escheatea to 
zamindar.) 

f (’70) 5 Mad H C R 303 (309) (DB). (An unsettled 
Polliam in Madras Presidency.) 

(’87) 10 Mad 117 (121) (DB). (Malabar Tarwad 
karnavan.) 
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they have not the character of simple heritable property and do not form part of the 
assets of the deceased person. 4 But, where under a grant for maintenance, a grantee has 
a heritable but non-transferable interest in the property, it cannot be said that each 
successive heir has only a life-interest in the property. As the grant is heritable each 
heir derives his interest by inheritance and the property in his hands forms the assets 
of the deceased grantee. 6 

Rents and profits of immovable property are legal incidents of such property and 
bear the same character as the property itself. So, where a decree is passed against the 
assets of a deceased person in the hands of his heir, the rents and profits accruing since 
his death form part of his assets. 6 But in the case of lands attached to a hereditary 
office and which are inalienable, the income is not liable to attachment under this section. 7 
A right to a share of offerings in a temple which has been inherited by a person forms 
part of the assets of the deceased for the purpose of this section. 8 

Where a decree is passed against the assets of the deceased in the hands of the 
representative and the representative himself dies thereafter, the property in the hands 
of his heir or legal representative does not cease to be assets of the deceased debtor. 9 


10. Property in the hands of a third party-When a person is sued as 

the legal representative of a deceased person for the recovery of a debt due by the 
deceased, and a decree is passed for money to be paid out of the assets of the deceased 
in the hands of the representative, the decree is nonetheless a decree against the legal 
representative. It refers to him as the judgment-debtor, and it follows that such a decree 


4. f (’80) 5 Cal 389 (412, 419) (DB). (Ghatwalli 
lands.) 

(1865) 4 Sutk W R Misc 5 (6) (DB). (Do.) 

(’66) 6 Suth W R 129 (129) (DB). (Do.) 

(’67) 7 Suth W R 178 (178, 179) (DB). (Do.) 

^DcO 9 Cal 187 (2 ° 6, 2 ° 8 ^ : 9 lDd APP 104 ^ PC ^' 
(’82) 9 Cal 388 (388) (DB). (Do.) 

*'( 8 Do ) 5 Cal 471 ^ 481 ’ 482 : 15 Ind App 18 ( PC )' 
(’84) 10 Cal 677 (684, 685) (DB). (Do.) 

9 Bom 198 (212, 217, 232) (FB). (Vatan lands ] 

t( 2o) 12 AIR 1925 Nng 449 (450). (Balance of 

sale proceeds from occupancy field of the deceased 

father s estate is not asset in the hands of the son 

— Money representing such property is also not 
liable.) 

(’06) 190G Pun Re No. 123, p. 466 
(’20) 7 AIR 1920 Pat 468 (468). (But rent income 
accrued during deceased’s lifetime though collected 
subsequently will be assets.) 

5. (’36) 23 AIR 1936 Oudh 76 (79) (DB). 

6 mRwn 5 AI r 45 (48 > : 13 Luck 689 

(DB). (Overruling AIR 1914 Oudh 233 : 17 Oudh 
Cfts 207.) 

(’36) 23 AIR 1936 Lah 236 (236) 

« M’ai^nfpt® 24 Uad 5M (532 ' 533 ' 536 ' 537 > : 

(’32) 137 Ind Cus 632 (633) (Oudh). 

(’32) 19 AIR 1932 Lah 383 (383). 

(’17) 4 AIR 1917 Mud 536 (537) (DB). 

U? ft 5 AIB J 92 ® ° U(Jh 4° (**0) •• 2 Luck 408(DB). 
( ? 4) 8 £ * 192! Sind 29 (32. 33) : 15 Sind L R 

i.-4 ncorae or crops during lifetime of 

J n n d M ment;(le I bt0r hab,e> even thou gh Crops not 

liable as inalienable under Dekkhan Agriculturists’ 


Relief Act but not income or crops raised by suc¬ 
cessor after death of previous holder.) 

(’04) 8 Cal W N 843 (850, 852) (DB). (Accretions.) 
(’71) 15 Suth W R 285 (285, 286) (DB). 

[But see (’97) 19 All 235 (236, 237) (DB). (Sub¬ 
mitted wrongly decided.)] 

7. (1865) 4 Suth W R Misc 5 (6) (DB). (Ghatwalli 
lands.) 

(’66) 6 Suth W R 129 (129) (DB). (Do.) 

(’67) 7 Suth W R 178 (178, 179) (DB). (Do.) 

(’96) 23 Cal 873 (876) (DB). (Do). 

(’23) 10 AIR 1923 All 169 (109, 170). (Inalienable 
property.) 

(’24) 11 AIR 1924 Mad 707 (707) (DB). (Imparti¬ 
ble estates.) 

(’13) 9 Nag LR 137(139):21 Ind Cas 272 (273).(Where 
Government rayat’s holding is inulietiuble under 
Section 67E of the Central Provinces Land Re¬ 
venue Act, 1881.) 

(’16) 3 AIR 1916 Lah 313 (314) (DB). (Punjab 
Colonisation of Government Lands Act(V of 1912) 
— Government tenant.) 

f(’70) 5 Mud H C R 303 (310) (DB). (Unsettled 
Polleni and revenue and income therefrom are not 
liable in hands of successor.) 

(’30) 17 AIR 1930 Bom 233 (239) (DB). (Section 22 
clause (2), Dekkhan Agriculturists’ Relief Act-~! 
Collector cannot be appointed to manage lands of 
deceased judgment-debtor in the hands of lecaL 
representative.) B 


9 


(DB). 

9- ('l l) 1 AIR 1914 Mad 668 (669) (DB) 
(1900) 22 All 367 (369, 370) (DB). 

[See also (’38) 1938 Nag L Jour 176 (17Q) 1 
Also see S. 50, N. 17 and O. 22, R. 3. N 10. 
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can be executed only against the representative who was made a defendant in the suit or 
his or her representatives. 1 As has been already mentioned in S. 50, Note 15, a judgment- 
creditor cannot in execution of his decree follow the assets of the deceased in the hands of 
transferees in good faith and for valuable consideration, 2 unless the transfers are affected 
by the doctrine of Us pendens 3 or the transferees knew that there were unpaid debts and 
that the transferor did not intend to apply the sale proceeds to pay them. 4 Even in such 
a contingency, the transfer not being a void one, the property in the hands of the 
transferee is liable only if the decree-holder shows that there are no other assets of the 
deceased in the hands of the representative out of which he might seek satisfaction of his 
decree. 6 Probably, the procedure under this section is intended to be confined to property 
remaining in the hands of the representative, leaving the creditors to follow the property 
alienated by a separate suit, 6 e. g., under S. 53 of the Transfer of Property Act. Where, 
however, the alienation is void the property in the hands of the alienee can be pursued by 
the decree-holder. 7 


11. Insolvency of heirs after decree — Effect. — It has been already 
mentioned in Note 4 that a decree passed under this section creates no charge or lien 
upon the estate of the deceased. Hence, upon the insolvency of the heirs of the deceased 
after decree, the estate of the deceased vests in the Official Assignee and conse¬ 
quently the creditor can only prove the decree debt in insolvency. 1 Further, even though 
the creditors of an ancestor have a general lien upon the assets of the ancestor for 
the payment of their debts and can follow such assets into the hands of the heirs, they 
cannot follow such assets into the hands of other persons. If the heir has disposed of the 
assets to other persons w'ho took the property without notice of the creditors claims, 
then the creditors’ right to follow the property is lost. The right cannot bo revived to 
them by the fact that the heir is adjudicated insolvent and that his transfer is set aside 
under the insolvency laws so that the assets now become available for distribution among 
his creditors. 2 It has been held in the undermentioned cases 3 that where the debtor dies 
an undischarged insolvent the creditor cannot sue the Official Assignee as the represen¬ 
tative of the deceased debtor. The suit must be filed against those persons who would 
ordinarily bo his legal representatives. For, the Official Assignee is not accountable for 
any assets vested in him as such except to the Insolvency Court. 


12. Decree for payment of money. — Order 22 , which provides for cases 
of death after suit and before decree, is not confined to decrees on claims for payment of 
money alone. Though this section provides only for the case of money decrees, where a 


Note 10 

1. \ (’09) 33 Mud 75 (77): 3 Ind Cas 737 (738) (DB). 
(’30) 17 AIR 1930 Cal 762 (763): 58 Cal 170 (DB). 

(The right of a creditor to follow the assets in tho 
hands of a legatee is a right which has to be exer¬ 
cised by a suit only.) 

(’ll) 28 AIR 1941 Cal 27 (28). (Do.) 

[See (’84) 10 Cal 860 (864) : 11 Ind App59(PC).] 

2. (’40) 27 AIR 1940 Mad 22 (23). 

(1863) Marsh 509. 

+ (1865) 2 Suth W R 296 (297) (DB). 

(’69) 32 Suth W R 177 (178) (DB). (Obiter.) 

(’71) 14 Suth W R 239 (241, 244, 245, 246) (DB). 
(Mahoniednn widow's dower is on par with other 

<lebts_A purchaser from thedeccased Mahomedan 

is not bound to enquire into the existence of legal 
necessity.) 

(•HI) 8 Cal L Rep 447 (448) (DB). 

(■80) 7 Cal L Rep 460 (462, 463) (DB). 


(’75) 3 Ind App 241 (245) (PC). 

(’79) 4 Cal 402 (408) : 5 Ind App 211 (PC). 

+ C72) 9 Bom H C R 116 (119). 

(’97) 19 All 504 (505, 506) (DB). 

(’69) 10 Suth W R 199 (201) (DB). 

3. See S. 50, Note 15. 

4. (’79) 4 Cal 897 (912, 914). 

5. (’82) 8 Cal 20 (23, 24) (DB). 

6 . (’38) 25 AIR 1938 Mad 684 (686) (DB). 
f (’79) 4 Cal L Rep 193 (210) (DB). 

7. (’39) 26 AIR 1939 Lah 373 (374) : 41 Pun L R 
362 (364). 

Note 11 

1. (’16) 3 AIR 1916 Mad 645 (646) (DB). 

2. (’34) 21 AIR 1934 Rang 162 (163) : 12 Rang 
602 (DB). 

3. \ (’75) 22 Cal 259 (262, 263). 

(’08) 30 All 486 (487) (DB). 
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plaintiff sues a deceased person’s heir for return of account-books, papers, etc., which have 
come into his hands, a decree can, under general principles, be passed against the heir for 
return of those articles or in the alternative for money by way of damages. 1 

13. Liability of legal representative under the section. — As has been 
seen in Note 2 on S. 50 the liability of the legal representative is the same, whether he is 
impleaded before decree under this section or after decree under s. 50. In cither case, it 
extends only to the extent of the property of the deceased which has come to his hands 
and has not been duly disposed of. 1 

Whenever a decree is passed against the heir, it must bo deemed to be executable 
only as provided in this section, though the decree is erroneously passed as a personal 
decree. 3 


Where a decree for the payment of money out of the property of the deceased is 
passed, the decree-holder can proceed only as provided by sub-s. ( 2 ) of this section. If he 
brings another suit, such as a suit for administration of the estate of the deceased, it will be 
barred by S. 47.' 1 It is for tho decree-holder to prove in the first instance, that some assets 
belonging to the ostate of the deceased came into the hands of the legal representative 4 
and then it is for the latter to satisfy the Court as to the extent of the assets received 
a nd t o accou nt fo r th em. 5 He wil l be bound to account for all sorts of property that he 


Note 12 

1. (’74) 22 Sutk W R 494 (495) (DB). 
t (’74) 22 Sutb W li 388 (388) (DU). 

(’12) 16 Ind Cus 414 (416, 417) (DB) (Cal). 

Note 13 

1. ( •»?) 24 AIR 1937 Rang 274 (274). (Security 
deposit of deceased judgment-debtor in bands of 
las employer cannot be attached as it has not yet 
come into the hands of legal representative.) 

( 84) 7 Mad 255 (257) (DB). 

<’32) 19 AIR 1932 Bom 522 (523). 

(T4) 1 AUl 1914 Rah 144 (145) (DB). (Inter- 
meddler with part of estate liable for the part ) 
f (’67) 8 Sutb W R 160 (161) (DB). 

'fflmmW 1 1! r g 37 (39) : 1940 

Ij It 6U3 (DB). (Action by executor or adminis- 
ir-ator as such failing—He is personally liable for 
costs unless defendant is proved guilty of mis. 
conduct inducing action — But if executor or 
administrator is sued upon testator's liability ho 
is protected under S. 52.) 

r.l9) 26 AIR 1939 I*at 568 (569): 18 Pat 499 (DB). 

ecrce against father — Joint family property 
•attached and put up for sale— Death of father 
before sale — Decree-holder can proceed at least 
against what would have been father's share when 
lie died.)) 

[Sec also (’10) 13 Oudli Gas 297 (301) • 

374 (376).J 

Also see O. 21, R. 46, N. 1. 

2 ('75) 24 Sutb W R 383 (384) (DU), 
t C21) 65 Ind Cus 224 (224) (DU) (Pat). 

3. (’42) 29 AIR 1942 Mad 588 (590). 

1 See (’97) 21 Cal 473 (187, 101) (FI 5 ). W1 

mortgage against widow of martgagor_Decree on 

mortgage obtained — Decree transferred to High 
, rt for execution — Execution refused as pro- 

perry was outside jurisdiction of High Court_ 

icreupon plaintiff (mortgagee) bringing suit for 


8 Ind Cus 


(Suit 


on 


administration of mortgagor’s estate— Held that 
suit was barred by S. 244, i.e., present S. 47 )1 
[See also (’40) 27 AIR 1940 Rang 78 (80).] 

4. \ (’17) 4 AIR 1917 Mad 536 (538) (DU). <Le»al 
representative failing to satisfy the Court that V 
had duly applied the property of the deceased im¬ 
personally liable.) 

(’34) 21 AIR 1934 All 249 (250). 

(’24) 11 AIR 1924 Mad 466 (467, 469) (DU). (No 
proof of assets—Not liable.) 
t (’66) 3 Mad H C R 161 (164) (I)B). 

(’72) 18 Sutli W R 185 (188) (PC). 

(’76) 25 Sutb W R 224 (224, 225) (DU). 

(’68) 10 Sutb W R 199 (200, 201) (DU) 

(’67) 8 Sutb W R 160 (161). 
t C67) 8 Sutb W li 195 (196) (DB). 

C70) 14 Sutb W R 362 (362). (The decree-holder 
must satisfy the Court that uo such property or 
the dec caged can bo found us can be sold in execu¬ 
tion before he can execute the decree against heirs 
to the extent of property they inherited from the 
debtor.) 

(’69) 12 Sutli \V It 233 (234) (DB). 

( 96) 1896 Bom P J 226. 

(’78) 3 Mad 42 (46) (DB). 

(’14) 1 AIR 1914 All 230 (231). 
t (1900) 4 Cal W N 151 (152) (DB). 

2 Ind Jur (NS) 231. (Brother taking possession 
widow having relinquished — Liable as le-'ul renre- 
sentutive.) ° 1 

(•73) 21 Sutb W R 117 (118) (DU). (Son instead of 
object mg asked time for payment—Inference is that 
lie had assets.) 

( 73) 20 Sutb W R 422 ( 121 ) (DU). (Decree-holder 
should explain delay in proceeding against as^nr* i 
(But see (’88) 1888 All W N 49 (oO?.J 

5. CIO) 27 AIR 1940 Rang 78 (80) 

Court u„J noli^“gX 


>01 C. 38. 
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got, such as money, moveables, immovables, accounts, papers, etc. 6 If the defendant fails 
to satisfy the Court that he has duly applied the property of the deceased he is personally 
liable to the extent of the property in respect of which he has failed to satisfy the Court. 7 
But sub-s. ( 2 ) will apply only -when no property of the deceased is in the possession of the 
judgment-debtor. 8 If payments are not made by the heir rateably to all the creditors, it 
does not follow that he has failed to apply the assets duly. Every payment on account of 
a debt is perfectly lawful, irrespective of its effect upon the other creditors. 6 In such cases 
the analogy of s. 323 of the Succession Act (xxxix of 1925) governing executors and 
administrators does not apply. Where payments are made by the legal representative 
to the extent of the full value of the property of the deceased which has come into his 
hands, the decree cannot be executed even though he may still have in his possession 
property which originally belonged to the deceased. 10 This section does not provide that 
the representative shall be made answerable as well for what, with diligence on his part, 
would have come to his hands as for what actually has come to his hands.” In such a 
case, the creditor may have a remedy by an administration suit or other regular action. 1 - 

14. Manner of execution. — Where the heir pleads in answer to execution 
that the property attached is his own private property or is otherwise one which is not 


t C17) 4 AIR 1917 Mad 536 (538) (DB). 
t (’33) *20 AIR 1933 Rang 309 (310) (DB). 

(’33) *20 AIR 1933 Lah 117 (417). 
t (’34) 21 AIR 1931 Lab 106 (107) (DB). 

(’34) *21 AIR 1934 Rang 93 (91). 
f (’ll) 1*2 Ind Cas 253 (253, 255) (DB) (Mad). 

(’24) 11 AIR 1924 Mad 466 UG8). 

(’70) *25 Suth W R 2*24 (224) (DB). (Before judg¬ 
ment-debtors can claim exemption from decree- 
holder’s claim on ground that they have received 
a small usset from ancestor’s estate or otherwise, 
they should prove and lile the whole inventory 
of it.) 

(’67) S Sutli W R 195 (196) (DB). 

('68) 3 Mad H C R 161 (164) (DB). 

(71) 15 Suth W R *285 (285. 286) (DB). 

,1865) *2 Suth W R *258 (258) (DB). 

( 69) 12 Suth W R 233 (231) (DB). 

(* 15 ) *2 AIR 1915 Cal 616 (646) (DB). (Legal repre¬ 
sentative’s liability for intermeddling with minor’s 
estate.) 

(’88) 1888 All W N 49 (50). 

Cs7) 1887 Pun Re No. S7, p. 187. 

73) 20 Suth W R 280 (282) (DB). 

(•03) 26 Mad 501 (501, 50*2) (DB). 

,•90) 1890 Bom P .1 166 (166) (DB). 

, 27 ) 14 AIR 1927 Rang 127 (127): 5Hang-J4(DB). 
(This question should be decided in execution under 
S. 17 and not by a regular suit.) 

C70) 14 Suth W R 431 (43*2) (DB). (But ifquestion 
of possession of assets was raised and decided in 
-uit itself, it cannot be agitated again in execution.) 

6. (’71) 22 Suth W It 388 (388. 389) (DB). 

7 (’12) 29 AIR 194*2 Mad 588 (590). 
i ’’to) ‘27 AIR 1940 Mad 22 (23). 

| (* 39 ) 181 lnd Cas 721 (725) (DB) (Pat). (Section 
52 (2) of the Civil Procedure Code simply enacts 
; ~iule of procedure in accordance with natural 
.jjgtice, and even in the absence of that section 
(and of any provision of law to the contrary) Courts 
would have been justitied in applying the principle 
embodied in it as a rule of justice, equity ami good 


conscience.) 

(’38) 25 AIR 1938 Mad 684 (G8G). 

(’17) 4 AIR 1917 Mad 536 (538) (DB). 

(’33) *20 AIR 1933 RaDg 309 (310) (DB). (Question 
can be gone into in execution itself : AIR 1927 
Rang 127 : 5 Rang 44 followed.) 

(’30) 17 AIR 1930 Lah 204 (204). 

(’69) 12 Suth W R 517 (517) (DB). 

(’68) 10 Suth W R 199 (200) (DB). 
f (’78) 1 Cal L Rep 359 (360, 361) (DB). 

(’30) 17 AIR 1930 Lah 332 (333). (Lapse of time 
does not absolve judgment-debtor but may affect 
proof as to due application.) 

(’96) 1806 Bom P J 226 (DB). (This question to 
be decided only in execution and not in suit.) 

(’97) 20 Mad 446 (447) (DB). (Personal decree can 
be passed in suit.) 

(’22) 9 AIR 1922 Oudh *200 (200). (A person who 
without any right took possession of the property 
and disposed of a portion of it is liable for personal 
decree against him for the deceased person’s debts.) 
(’10) G Ind Cas 397 (397)(DB)(Mad). (Unless assets 
came to them personal decree cannot be passed.) 
[But see (’70) 13 Suth W R 36 (36, 37) (DB). 
(Decree-holder may be estopped from proceeding 
personally.)] 

8. (’37) *24 AIR 1937 l’esh 80 (80). 
f (’30) 17 AIR 1930 Lah 354 (355). 

(’70) 14 Suth W R 362 (3G2) (DB). 

9. (’03) *26 Mad 792 (796, 797) (DB). 

(’06) 30 Bom *270 (273). 

(’95) 1895 Pun Re No. 68, p. 337. 

(’27) 14 AIR 19*27 All 459 (460) : 19 All 615 (I>15). 
(May even pay the debt due to himself.) 

10. (’03) 26 Mad 79*2 (798) (DB). 

f (’69) 12 Suth W R 177 (178) (DB). 

[Sec (’70) 14 Suth W R 239 (241). 

(’13) 9 Nag L R 137 (139): *21 Ind Cas 272(273*)] 

11. f (’87) 11 Bom 7*27 (731, 732) (DB). 

( OS) 35 Cal 1100 (1103) (DB). 

12. (’08) 35 Cal 1100 (1103) (DB). 

(’SI) 8 Bom *220 (222, *2*23) (DB). 
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liable to bo proceeded against in execution, the question should bo decided in execution 
and not referred to a separate suit} The decree-holder is entitled to attach and sell any 
property of the deceased in the possession of his heirs independently of the fact whether 
the property in such possession is more than his share or not. 2 Ho cannot be delayed till 
the legal representatives are able to ascertain all the creditors and the extent of their 
debts or till they effect a partition among themselves or settle their disputes inter sc, or 
till probate is obtained, or till the assets are reduced to possession. 3 

The words “attached and sold” should be taken distribntively ; so that where 
income from property in the hands of the legal representative is attached, it is unnecessary 
to sell it. 1 A decree-holder is entitled to have the whole of his decree satisfied out of the 
assets of the deceased, as far as they go, to the exclusion of other creditors M ho have not 
obtained decrees. Section 323 of the Indian Succession Act (XXXIX of 1925) merely lays 
down a rule of procedure to be followed by the executor or administrator and does not 
control the operation of this section. 6 See also Note 13 . 

15. Right of legal representative to question the validity of the decree. — Sir 

Section 50, Note 7. 

16. Appeal. — Such of the orders passed under this section as satisfy the 
requirements of S. 47 are decrees and are appealable as such. 

See section 47, Notes 7ia and 81 . 


53. For the purposes of section 50 and section 52, property in the 
Liability of ancestral hands of a son or other descendant which is liable 
jropertj. under Hindu law for the payment of the debt of a 

deceased ancestor, in respect of which a decree has been passed, shall be 
deemed to be property of the deceased which has come to the hands of 
the son or other descendant as his legal representative. 


Note 14 

1. ( 10) 27 AIR 1910 Rang 78 (esO). (And not by 
asking the decree-holder to file a suit for adminis¬ 
tration.) 

C73) 20 Sutli W R 230 (283) (DU), 
t (’89) 16 Cal 1 (8) (DB). 

(’39) 16 Cal 603 (606, 009) (DU) 

(•90) 17 Cal 57 (65) (J)B). 
t ('90) 17 Cal 711 (714, 721) (FBI. / 

(’90) 12 All 73 (78) (DB). 

(’86) 10 Mad 117 (121) (DB). 

(’10) 31 Bom 546 (552) (I)B). 

(’09) 34 Born 142 (151) :4Ind Cns 839 (sjj) (DB) 
(Nor is a fresh application necessary to decide the 
question.) 

(’78) 1 Cal L Rep 359 (360) (DU). (Do.) 

Also see S. 17 Note 10. 


2 - (’39) *26 AIR 1939 Pat 500 (502) (DB). (Aw 

for debts of father passed against son as le 

representative — Ancestral property in the hai 

of sons and eons’ sons can be attached and sold 
execution.) 

r/n? 1 ti?!S, 1025 ° udl ‘ 515 (515,51c,517) (D 

■<m A, / 4 , AH 392 (393 > ; 30 A11 439 (D 

( JO) 22 Mad 194 (195, 196) (DU) (Decree-hold. 

fgm to execute his decree against legal repres 


tativo is not affected by S. 104, Probateand Admi¬ 
nistration Act.) 

( 09) 33 Mad G (8) : 1 Ind Cas 1059 (1059) (DU) 

(’19) 6 AIR 1919 Sind 19 (50) : 13 Sind L It 13s 
(DB). (Court can however give effect to the equities 
as between the different legal representatives.) 

3. (’25) 12 AIR 1925 Oudli 515 (516) (DU). (Till 
shares inter sc are settled.) 

(*09) 33 Mad 6 (8, 9) : 1 Ind Cas 1059 (1059) (DU). 
(Decree-holder not bound to wait till the decision 
as to who is the true legal representative.) 

(’13) 6 Low Bur Rule 158 (159, 160) : 18 Ind Cas 
510 (510, 511) (DB). (Till realisation of whole 
estate and finding out the extent of the assets ) 

(’99) 22 Mad 191 (195, 196) (DU). (Time for otbei 
disposition of the estate.) 

(’72) 17 Suth W R 513 (514) (DB). (Decree-holder 
need not wait til! executor Or administrator distri¬ 
butes in duo course.) 

See also cases cited in Note 7, foot-note (3) and 
those in Note 13, foot-note (9). 

4. (’24) 1 1 AIR 1921 Mad 530 (536, 537) : 47 M id 

411(115). ' 4n ' u,< 

5. ('72) 17 Suth W R 513 (514) (DB) 

158 ,159 ' ,Go) : is ™ ««• 
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Synopsis 

1. Scope, applicability and object of the section. 

2. “Property in the hands of a son or other descendant.” 

3. “Which is liable under Hindu law for the payment of the 

debt of a deceased ancestor.” 

4. “Deceased ancestor.” 

5. “Decree.” 

6. “Property of the deceased.” 

7. “Legal representative.” 

NOTE to the Synopsis. See the Notes indicated for the following topics : 

Enforceability under this section in execution and not by 
separate suit. See Note 1. 

Inapplicability of the section to persons other than descendants. 

See Notes 2 and 3. 

Property not liable under this section. See Notes 3 and 6. 


1. Scope, applicability and object of the section. — This section is new. 
It was introduced for the first time in the Code in 1908. Under the Hindu law, an 
undivided son or other descendant who succeeds to the joint family property on the 
death of the ancestor, does so by right of survivorship and takes property in his own 
right and not as heir of the ancestor. 1 As to whether he is a legal representative of the 
deceased ancestor as defined in S. 2, cl. (ll), see Note 13 on O. 22 R. 3. But he is liable 
under the Hindu law by reason of his pious obligation, to pay the debts of his deceased 
ancestor, to the extent of the joint family properties in his hands. Under the old Code, 
the term “legal representative” was not defined, and there was a conflict of decisions as 
to w'hether a Hindu undivided son or other descendant could, so far as the ancestral 


property was concerned, be regarded as the legal representative of the deceased ancestor 
and whether the said liability could he enforced in execution , or only by a separate suit , 
inasmuch as the liability was quite distinct from, and independent of the contractual 
liability of the ancestor- or of the liability of a legal representative to pay the debts 
of the deceased out of the property of the deceased in his hands. 3 The High Courts 
of Madras 4 and Allahabad 6 held that the liability could be enforced only by way of a 
separate suit. The other High Courts held that it could be enforced in execution. 0 It is 


Section 53—Note 1 

1. (‘91) 1G All -119 (455, 157) (DB). (Put self- 
acquired property is taken as heir.) 

2. (’99) 21 All 301 (301) (DB). (Analogy of liability 
of joint debtors not applicable to pious liability.) 

3. (’82) 5 Mad 223 (225) (DB). 

(’85) 8 Mad 370 (378). 

(*S8) 11 Mad -113 (415). (S. 244 of C. P. Code, 1882 
relates to obligations created by decree.) 

(’10) 33 Mad 423 (427) : 5 Ind Cas 302 (364, 3G5) 
(1)B). (Passing of decree give3 fresh cause of action 
against sons.) 

4. (’04) 27 Mad 213 (250 - 254) (FB). (Suit to 
recover debt of record governed by Art. 120.) 

< ’88) 11 Mad 413 (415, 416). (Because pious obliga¬ 
tion and obligation created by decree against father 
are distinct.) 

COO) 13 Mad 2G5 (266, 267). (3 Mad 42 ; 5 Mad 
232; 7 Mud 328 and 10 Mad 283 followed.) 

(’04) 14 Mad Tj .Tour 431 (432). 

t’94) 17 Mad 122 (127). 


5. (’94) 16 All 440 (464;. 

(’99) 21 All 301 (305, 306, 307). (In case of decree 
for secured debt also.) 

6. (’09) 1 Ind Cus 442 (444) (DB) (Cal). 

(’09) 3 Ind Cas 763 (764) (DP) (Bom). 

(’87) 1887 Pun Re No. 87, p. 183 (184) (DB). 

(’96) 20 Bom 385 (389) (DB). (Objection as to bind¬ 
ing nature of debt can bo decided under S. 244, 
old C. 1*. Code. 11 Bom 37 followed.) 

(’09) 33 Bom 39 (43) : 1 Ind Cns 459 (459, 460). 
(Objection us to nature of debt lies under S. 244, 
old C. P. Code.) 

\ (’89) 1G Cal 1 (6. 7) (DB). 

(’06) 33 Cal 676 (677, 678). 

(’07) 5 Cal L Jour 80 (85, 87) (DB). (Contra If 
no proceedings have been taken to enforce the debt 
in father’s lifetime, father’s interest cannot be 
reached ns assets in the bands of sons.) 

*(’07) 31 Cal 642 (647. 648, 651, 653, 657) (FB). 
(If the legal representative has been properly 
brought on record under S. 234—“Legal represen¬ 
tative’’ liberally construed.) 
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in order to settle this conflict of views in the procedure to be adopted for enforcing the 
said liability under Hindu law that this section has been enacted. 7 See also Order 22 , 
Rule 3, Note 13. 

This section is an explanation to Ss. 50 and 52. The latter sections provide for the 
remedies of a creditor against the properties of his deceased debtor in the hands of his 
legal representative. This section explains the meaning of the words “property of the 
deceased.” It also extends the meaning of the term “legal representative" as defined in 
s. 2 cl. (ll) by expressly making the son or other descendant of a Hindu, his legal 
representative in respect of the joint family property in his hands which is liable under 
Hindu law, for the satisfaction of the debt of the deceased ancestor. y Reading these 
sections together, it is now clear that ancestral property in the hands of a son or other 
descendant can be proceeded against in execution as assets of tho deceased in the hands 
of such descendant.' 1 The descendant can, in such proceedings, show that in fact no pious 
obligation exists in view of tho illegality or immorality or the non-existence of the debt. 10 
In fact, a separate suit will be barred in respect of that matter by virtue of S. 47. 11 


(’10) 5 Ind Cas 146 (147) (DB) (Cal). (Decree was 
passed against son as legal representative—Stronger 
case than 34 Cal 642 (FB).) 

(’10) 6 Ind Cas 582 (582, 683) (DB) (Cal). (Because 
no hardship is caused to debtors by shorter remedy 
—34 Cal 642 (F B) not inconsistent with Privy 
Council view in 5 Cal 148 and 18 Cal 157.) 

[But see (1900) G Cal W N 223 (225) (DB).] 

7. (’37) 24 AIR 1937 Mad CIO (615): I LR (1937) 
Mad 880 (FB). 

( 34) 21 A I R 1934 All 590 (592, 593, 594, 601) 
(FB). (Pious obligation subsists even where family 
consists of uncle and nephew.) 

+_C18) 5 AIR 1918 Bom 165 (1G6, 167) : 42 Bom 
o04 (DB) (Section i> both descriptive and limita¬ 
tive—Criticised in AIR 1924 Mad 571.) 

( 24) 11 AIR 1924 Mud 571 (573, 574) (DB). (Sec¬ 
tion not confined to money decree only.) 
t (.’23) 1° AIR 1923 Pat 143 (147) : C Pat L Jour 

4-»l (DB). (Allahabad and Madras view no loneer 
law.) 

(’31) 18 AIR 1931 Sind 84 (86, 87) : 25 Sind L R 
374 (DB). (Property acquired not by survivorship 
but by partition — Section applies.) 

8 ;\/d 123° AIR 1939 Wad 8u7 * 87 ’^ : 1 Ij R 

f ( 37) 24 AIR 1937 Mad 785 (785). (Reversed on 
another point by A I R 1939 Mad 552 : I I, R 
(1939) Mad S20.) 

(’36) 23 AIR 1930 Bom 456 (459). 

*(’23) 10 AIR 1923 Pat 143 (144. 147, 148 149) • 

6 Pat L Jour 451 (DB). (Son’s liability is per- 
Honnl.) 

C24) 11 AIR 1924 Mad 571 (573, 574, 575) (DB). 
(Decree in S. 53 is not limited to money decrees ) 
[.See C36) 25 AIR 1938 P C 7 (8) : 13 Luck 61 : 
■•2 Sind L R 221 (PC). (Decree against sons and 
grandsons for debt due by deceased ancestor can 
be executed against judgment-debtors’ interest in 
the joint family property.) 

I See also (’41) 28 AIR 1941 Bom 23 (24) • r I, R 

(1941) Bom 177 (FB). ' 

(’40) 27 AIR 1940 Nag 278 (280) (DB).l 
Also see O. 22, Ii. 3, Note 13. 

9- (’39) 26 AIR 1939 Pat 500 (502) (DB). 


(’38) 25 AIR 1938 P C 7 (8) : 13 Luck 61: 32 Sind 
L 11 221 (PC). (Ancestral property in the bands 
of grandsons.) 

(’39) 181 Ind Cas 512 (514) (DB) (Pat). (Principle 
applies to award passed by Registrar of Co-ope¬ 
rative Societies under Co-operative Societies Act.) 
(’37) 24 AIR 1937 All 559 (560). 

(’36) 23 AIR 1936 Bom 456 (458). 

(’35) 22 AIR 1935 Lab S55(856):17 Lab 139 (DB). 
*(’35) 22 AIR 1935 Pat 275 (280) : 14 Pat 732 
(Fli). 

(’25) 12 AIR 1925 All 471 (472) (DB). (A decree 
for costs against father.) 

(’33) 20 AIR 1933 All 110 (111) (DB). (Decree for 
amount not collected due to negligence — AIR 
1928 All 166 dissented from.) 
f (’30) 32 Bom L R 919 (922, 923). (A decree on 
partnership accounts.) 

(’28) 116 Ind Cas 86 (86) (All). (Suit against father 
and sons of deceased debtor on pronote — Liabi¬ 
lity of joint family property to be decided in exe¬ 
cution.) 

(’31) 133 Ind Cas 910 (911) (DB) (All). 

Also see Note 3. 

10. (’31) 21 AIR 1934 Cal 118 (119). 

(’12) 13 Ind Cas 670 (671) (Lull). (Ground ot neces¬ 
sity.) 

(15) 2 AIR 1915 All 126 (127) : 37 All 211 (DB). 
(’23) 10 AIR 1923 All 124 (125) (DB). (Decree- 
boldcr cannot be asked to prove the debt again.) 

+ (’23) 10 AIR 1923 Pat 113 (118) : 6 Pat L Jour 
151 (DB). 

Also sec Note 3. 

11. (’15) 2 AIR 1915 1* C 88 (89) (PC). 

(’23) 10 A I R 1923 Pat 143 (148) : 6 Pat L Jour 
451 (1)B). 

f See (’34) 21 AIR 193 1 Oudh 212 (212) : 8 Luck 
668. (Suit for declaration that joint family pro¬ 
perty in plaintiff’s hands is not liable for attach¬ 
ment does not lie.)] 

[See however (’39) 26 AIR 1939 Mad 867 (873 
*7 1 ) : I L R (1940) Mad 123 (DB). (Final de¬ 
cree in mortgage suit passed against son after 
preliminary decree had been passed against father 
— Son cannot attack decree in execution pro¬ 
ceedings—Separate suit is not barred by S. 17 )) 
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It has been held by the High Court of Allahabad that this section, being only a 
v matfcer of Procedure, can be applied even to pending cases, and that an order passed under 
v the old Code can be reversed by the Appellato Court on the ground that s. 53 has been 
enacted in the meantime. 12 The Madras High Court has, on the other hand, taken a 
contrary view. 15 Where, however, in a prior order the decree has been construed to be 
restricted to the assets of the deceased in the restricted sense of the old Code, it becomes 
res judicata , and, thereafter, the present section cannot be availed of, to increase the 
liability and attach it to the ancestral property in the hands of the descendant. 14 

There is nothing in this section to justify the view that a suit for administration 

will lie where a Hindu father dies leaving no property of his own except his share in 
joint family property. 15 

See also Notes 3 and 4. 


2. “Property in the hands of a son or other descendant.” _ The 

section applies only where the joint family property passes by survivorship to a son or 
other descendant who is liable, under the Hindu law, to pay the ancestor’s debts. 1 The 
only persons who, under the Hindu law', are under a pious obligation to pay their 
ancestors debts are the son, the grandson and the great-grandson 2 and none else. Hence, 
the section has uo application where the property has passed into the hands of persons 
other than the ancestor’s sons, grandsons and great-grandsons, 3 e. g., a brother, 4 father, 5 
uncle 6 or nephew'. 7 But if the property of the deceased passes into the hands of a son or 
other descendant, it does not cease to be liable for the debt even though the son or other 
descendant dies and even though the property has passed to his heirs. 8 Nor does it cease 
to be liable where it has passed to the son or other descendant jointly with other persons 
sucli as a grandfather or uncle; the reason is that the expression “in the hands of a son” 
does not necessarily mean property w'hich is exclusively in the hands of a son or other 
descendant without any partner or coparcener. The expression stands for property 
belonging to fcho son or property in w’bich he has a proprietary interest and w'hich may 


12. ('09)4 Ind Cas 192 (193) (All). (No vested 
interest in procedure.) 

13. (’ll) 12 Ind Cas 553 (553) (DB) (Mad). 

14. (’10) 5 Ind Cas 210 (211) (DB) (All). 

15. (’39) 26 AIR 1939 Mad 552 (553): ILK (1939) 
Mad 820 (DB). (Reversing on Letters Patent ap¬ 
peal AIR 1937 Mad 785.) 

Note 2 

1. (’21) 11 AIR 1921 All 873 (875). 

(’23) 10 AIll 1923 All 539 (510) : 45 All 455. 
(Descendant means lineal descendant.) 

2. (’37) 24 AIR 1937 Oudli 327 (328) : 13 Luck- 
241 (DB). 

*(*26) 13 AIR 192G P C 105 (106. 107, 108) : 18 
All 518 : 53 Ind App 204 (PC). (A I R 1924 P C 
50 : 46 All 95 : 51 Ind App 129 (PC) and 19 All 
20 (FB) explained.) 

3. f (’37) 24 AIR 1937 Mad 472 (474). (A decree 
obtained against a member of a joint family, even 
if it be for a debt binding on tbc family, cannot be 
• xeeuted against the Bhnres of other members of 
the family unless they are the sons of the judg¬ 
ment-debtor.) 

4. (’04) 27 Mad 10G (108). (Deceased brother was 
not 6ued in a representative capacity.) 

(’1G) 3 A I R 191G Bom 262 (263, 264) : 40 Bom 
329 (DB). (Flo is not a legal representative.) 


(’04) 31 Cal 224 (227) (DB). (Impartible estate — 
Rule of survivorship applies.) 

(’06) 29 Mad 453 (460) (DB). (Brother took im¬ 
partible estate by survivorship.) 

(’10) 5 Ind Cas 362 (364, 365) (DB). 

[See also (’35) 22 AIR 1935 Mad 145 (146). 
(Hindu brothers — Pronote by older—Decree on 
—Younger not impleaded — Execution against 
share of younger brother not allowable — S. 53 
does not apply to such a case.)] 

5. (’89) 11 All 302 (303, 304) (DB). (There was no 
attachment of son’s share during his lifetime.) 

(’26) 13 A I R 1926 All 157 (158) : 48 All 4 (DB). 
(Interest of son was attached — Father held legal 
representative.) 

(’15) 2 AIR 1915 Nag 39 (40, 41) : 11 Nag L It 45. 

6. (’77) 2 Bom 479 (180) (DB). 

7. (’24) 11 A I It 1924 All 873 (875). (Is not legal 
representative for the purposes of preparing final 
decree.) 

(’10) 5 Ind Cas 362 (364, 365) (Mad). 

(’23) 10 AIR 1923 All 539 (540) : 45 All 455. 

(TO) 6 Ind Cas 38 (39, 40) (DB) (All). 

(’86) 8 All 495 (500, 501). (Grand nephew.) 

[Sec also (*91) 18 Cal 157 (163, 164).) 

8. (T4) 1 A I R 1914 Mad 663 (663, 669) (DB). 
(Assets included in term “property” in this 
section.) 



LIABILITY OP ANCESTRAL PROPERTY 


{ S 53 N 3 1 595) 


be in his actual or constructive possession joint or exclusive}' 
See also Note 6. 


3. * Which is liable under Hindu law for the payment of the debt 
of a deceased ancestor.” — In order to ascertain the liability of property in the 
hands of a son or other descendant for the debts of an ancestor, primarily the Hindu law 
itself and the decisions on the point should be referred. 1 A few broad aspects may, 
however, be mentioned here. 

Under the Hindu law, a son or other descendant (i. e., grandson or great- 
grandson) is under a pious obligation to pay his ancestor’s debt, but only to the extent 
of the joint family property in his hands, and provided that such a debt is nob 
a vyavaharika,’ that is, neither illegal nor immoral." The descendant is therefore entitled 
to show that he has received no joint family property from his ancestor, that the debt 
was one for which he was not liable under the Hindu law, or that such debt was non¬ 
existent. 3 The mere fact, however, that the debt was a personal one and not lor the 


9. (’35) 22 A I R 1935 Oudh 510 (515) : 11 Luck- 
410 (DB). (Section 53 enacls a rule of procedure 
only and is not intended to affect in any way the 
extent of a son’9 liability for his father’s debts 
under the Hindu law). 

(’34) 21 AIR 1934 All 590 (594, 595, 601, G03, 
604) (FB). (AIR 1926 All 220 : 4* All 245 over¬ 
ruled.) 

(’33) 20 AIR 1933 Lah 857 (358): 15 Lah 50(DB). 
(’34) 21 AIR 1934 Lah 101 (101). (AIR 1933 Lah 
857 : 15 Lah 50 followed.) 

Note 3 

1. (T2) 16 Ind Cas 970 (970) (DB) (Cal). (Conten¬ 
tion that under the section father’s share only 
attachable overruled.) 

(’88) 11 Mad 373 (374) (DB). (Not theContract Act.) 

2. (’38) 25 AIR 1938 All 437 (410) (DB). 

< ’35) 22 AIR 1935 Bom 287 (291). 

(’35) 22 AIR 1935 Lah 17G (177) (DB). 

(’35) 22 AIR 1935 Lah 761 (762) : 16 Lah 1077. 
104) 27 Mad 243 (246. 217) (FB). (Debt includes 
judgment-debt.) 

r:V2) 19 AIR 1932 Pat 12 (13, 14) (DB). 

( 33) 20 AIR 1933 All 235 (237, 238, 211) : 55 All 
283. (Even where joint family consists of persons 
other than father and sons.) 

(’71) 22 Suth W R 56 (58) (PC), 
t (’07) 31 Cal 612 (651) (FB). 

(’18) 5 AIR 1918 Pat 391 (392) : 3 Pat L Jour 533 
(DB). 

(’23) 10 AIR 1923 Mad 36 (37, 39, 41, 42) : 46 
Mad 64 (Dll). (During father’s lifetime even.) 
(’13) 19 Ind Cas 252 (252,253) (DB) (All). (Decree 
for costs against father.) 

(18) 5 AIR 1918 Pat 345 (347): 3 Pat L Jour 396. 
(“Vyavaharika” was defined to mean “lawful,” 
“usual” or “customary.’’) 

t (’18) 5 AIR 1918 Bom 13 (14. 15) : 43 Bom G12 

(DB). (Even during the lifetime of ancestor_ 

"Vyavaharika” explained and discussed.) 

< 30) 127 Ind Cas 507 (508) (Bom). (Trade debts of 
father.) 

I (’13) 19 Ind Cas 378 (379, 380, 383, 384) (DB) 
(Sind). (A debt arising out of a decree for damages 
for breach of contract to sell trust property is not 
illegal or immoral debt — Meaning of vyavaharik.) 


f(’OS) 32 Bom 348 (351, 352) (DB) (Decree for 
damages for wrongful obstruction of water course 
cannot be executed against son9.) 

(’83) 6 Mad 293 (294) (DB). (Barred debt renewed 
by father—Son liable.) 

(’88) 11 Mad 373 (374) (DB). (Surety debt of father.) 
(’99) 23 Bom 454 (457, 460) (DB). (Do.) 

(’97) 19 All 26 (32, 33) (FB). (Liability of grandson 
extends to principal as well as interest due under 
the mortgage.) 

(’98) 2 Cal W N 603 (604, 605) (DB). 

(’33) 20 AIR 1933 Lah 116 (116, 117) : 14 Lah 399 
(DB). (Pre-partition debt—Son liable.) 

(’33) 20 AIR 1933 Oudh 102 (101) (DB). (Debt 
contracted by grandfather or great grandfather is 
antecedent debt.) 

(’33) 20 AIR 1933 All 179 (180) : 54 All 761 (DB). 

(Extent of son’s liability indicated.) 

(’32) 138 Ind Cas 168 (169) (Nag). (Even during 
father’s lifetime.) 

(’33) 20 AIR 1933 All 110 (110) (DB). (Father— 
Lambardur’s negligence—Son liable.) 

[But see (’32) 19 AIR 1932 Bom 483 (483). 
(Separate property was also liable as the decree 
against father and son was not restricted to joint 
family property.)] 

3. (’93) 16 Mad 447 (448, 449) (DB). (Separate-suit 
for that purpose is barred.) 

(’99) 21 All 323 (327, 328) (DB). (Not by separate 
suit.) 

(’89) 16 Cal 1 (2, 6, 8). (Separate -mit barred.) 

(’l l) 1 AIR 1914 Mad 328(329, 330): 38 Mad 1120 
(DB). (Father was alive—Property was obtaincxl 
on partition—Section 53 did not apply.) 

(’96) 1896 Bom P T 226. (Where mother is im¬ 
pleaded as in possession of son’s estate.) 

+ (’18)5 AIK 1918 Bom 13 (14, 15, 19) : 43 Bom 
612. (Ancestral property held liable during father’s 
lifetime.) 

(’96) 20 Bom 385 (389) (L>B). 
f (’15) 2 AIR 1915 All 126 (127) : 37 All >14 (DB). 
(Objection to factum and nature of debt can b<- 
tuken in execution.) 

f (’86) 13 Cal 21 (36). (Not being parties to execu¬ 
tion proceedings sons could agitate the question by 
separate suit.) 
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benefit of the family will not absolve him from the liability. 1 Nor will the liability 
cease by the fact that the descendant was not impleaded in the suit in which the decree 
was passed, or that after being impleaded in the suit it was withdrawn as against him. 6 

A and B constitute a joint Hindu family, a dies and afterwards, a decree is passed 

against c, A*s son in respect of a debt due by A. B then dies and the entire family 

property comes to be vested in C. It was held that the share of B which devolves on C by 

survivorship is not liable to be proceeded against in execution of the decree, the reason 

being that the share of a paternal uncle to which a person succeeds by survivorship is 

not property which under the Hindu law is liable to satisfy a debt of the father of such 

person. Where the son’s liability under the Hindu law to pay his ancestor’s debts is 

established, the whole of the ancestral property in his hands is liable and not merely the 

share of the deceased ancestor. 8 And the son cannot even claim that the father’s share 
should be sold first. 9 

.This section does not affect the rule of Hindu law that the property of a coparcener 
which has been attached in execution of a decree in his lifetime 10 or which has been 


(’07) 34 Cal G42 (647, 648, 654) (FB). 

COG) 33 Cal 670 (677, G7S) (DB). 

(’85) 8 Mad 370 (378) (DB). 

( 0/) 1907 Pun ltcNo. 147 p. G85 (G86). (Inexecution 
proceedings.) 

[See also (’37) 24 AIR 1937 Sind 3G (36). (Property 
inherited by grandson is not a joint family 

property so ns to be liable for the debts of bis 
deceased father.)] 

4. \ (’05) 27 All 10 (18, 19, 20) (FB). (12 All 209 
not followed.) 

C25) 12 AIR 1925 All 471 (471,472) (DB). (Decree 
for costs.) 

(’50) 127 Ind Cns 507 (508) (Bom). (New trade 
started by father.) 

5. (’03) G Oudh Cas 101 (102). (Mortgage suit.) 
C23) 10 AIR 1923 All 124 (124, 125) (DB). 

6. (15) 2 AIR 1915 All 120 (127, 128) : 37 All 
214 (DB). 

For lhe circumstances to be considered in 
deciding whether whole property or only father's 
share should be sold, seethe following cases : — 
(’74) 1 Ind App 321 (334) : 22 Sutli W R 5G (59) 
(PC). (Particular property was ordered to be sold 
in execution.) 

C77) 3 Cal 198 (204. 209) : 4 Ind App 247 (PC). 
(Father’s share liable.) 

(’■SO) 5 Cal 141 (14G, 147) (DB). (When whole pro¬ 
perly liable pointed out.) 

t S3) 10 Cal 1 (S, 9, 10) (DB). (Personal decree 
against father—Father’s share alone could be sold 
—3 Cal 19s : 1 Ind App 247 (PC) followed.) 

(’MG) 13 Cal 21 (36, 37). (3 Cal 198 : 1 Ind App 
217 (PC) not followed.) 

t’.s?) 14 Cal 572 (578, 579) : 11 Ind App 77 (PC). 

(Father’s share only could be sold.) 

(’99) 21 All 35G (308, 359) (DB). (Sons not parties 
to decree directing sab? of wholo property — Sons 
cannot object to execution against whole property.) 
(’88) 15 Cal 70 (81, 82) : 14 Ind App 187 (PC). 
(All brothers were not joined as parties — Whole 
property held liable.) 

(’33) 20 AIR 1933 Oudh 309 (312) : 8 Luck 700. 
(Suit against son and grandson as legal repre¬ 
sentatives — Suit decreed against sons only — 
Grandson's interest cannot be proceeded against.) 


7. (’35) 22 AIR 1935 Lab 650 (651) (DB). (AIR 
1933 Lab 857 : 15 Lab 50 distinguished.) 

8. (’39) 26 AIR 1939 Sind 258 (2G0) : ILR (1939) 
Kar 300 (304) (DB). 

(’22) 9 AIR 1922 All 310 (310, 311) : 44 All 649 
(DB). (27 All 16(FB)followed—AIR 1917 PC61: 
39 All 437 : 44 Ind App 12G (PC) distinguished.) 
*(’04) 27 Mad 243 (247) (FB). 

(’24) 11 AIR 1924 Oudh 393 (393, 394) : 27 Oudh 
Cas 111. 

(’15) 26 Ind Cas 362 (3G2) (Mad). 

(’18) 5 AIR 1918 Bom 13 (16,19):43 Bom 612 (DB). 
(Sons' shares liable even during father’s lifetime.) 

( 25) 12 AIR 1925 Bom 193 (193, 194) : 49 Bom 
113 (DB). (S. 2, Bombay Act VII of 18GG not 
contravened.) 

f (’12) 16 Ind Cas 970 (970) (DB) (Cal). 

(’31) 18 AIR 1931 Sind84 (85, 87):25SindLR374 
(DB).(S.53applies—Property acquired by partition.) 
(’30) 127 Ind Cas 507 (508, 509) (Bom). 

[See also (’39) 2G AIR 1939 Pesh 45 (47) (DB). 
(Legal representative includes Hindu son becoming 
owner of his father’s property by survivorship— 
He is legally bound to provide out of estate 
descending to him maintenance payable by father 
—Maintenance can be enforced against entire 
property and not only against one charged with it.)] 
Also see Note 1. 

9. (’12) 13 Ind Cas349(319,350)(DB) (Cal). (Decree 
for mesne profits—34 Cal 735 distinguished.) 

10. (’39) 26 AIR 1939 Pat 568 (569) : 18 Pat 499 
(DB). (Decree against father alone — Property of 
joint family attached in execution and put up to 
sale — Father dying after attachment but before 
sale — Decree-holder applying for sale of father’s 
eight annas share—Application allowed.) 

(’37)21 AIR 1937 Lab 328 (329). (In absence of 
attachment during lifetime of the deceased co¬ 
parcener the property cannot be proceeded against 
in execution of decree against him after hisdeath ) 
(’85) 7 All 731 (732, 733) (DB). (Though attach¬ 
ment was defective.) 

(’14) 1 AIR 1914 Mad 68 (69, G9) (DB). (Debtor 
undivided brother.) 
f (’82) 4 Mad 302 (307) (DB). 



ItlABILITY OP ANCESTRAL. PROPERTY 


(S 53 N 3 | 601 


validly mortgaged by him 11 can be proceeded against even subsequent to bis death. Nor 
does it ailect the provision of Hindu law by which the whole of the family property can 
be sold in execution of a decree against the father or manager where the latter was sued 
in a representative capacity. 12 Nor again can the holder of a decree against the legal 
representative take advantage of s. 53 and attach ancestral property in the hands of the 
legal representative where the decree directs that it shall be realised from such property 
only as belonged to the deceased personally. 13 

There is a conflict of opinion as to whether in the case of Hindu impartible 
zamindari estates, the debts of a deceased zamindar are enforceable against the estate 
in the hands of the successor. See the undermentioned case 3 . u 


The Jats and other tribes in the Punjab have power, under the customary law 
applicable to them, to alienate their properties during their lifetime for necessity ; but il 
they die without exercising such power or before the property is attached in execution, 
the estate ceases to be liable in the hands of their sons. 15 They can attack the decree 
not only on the ground of the illegality or the immorality of the debt, but also on the 
ground of want of necessity; and this question can be raised even in execution as it 
relates to the liability of the judgment-debtor’s property for the decree. 16 

Under S. 5 of the Bombay Hereditary Offices Act (III of 1874), watan property 
is not saleable to non-watandars. Hence watan property in the hands of a descendant is 
not saleable for debt of the deceased ancestor. 17 


(’ll) 9 Ind Cas 286 (286) (DB) (Mad). 

(’98) 8 Mud L Jour 6-1 (65, 66) (DB). 

(’84) 7 Mad 339 (310) (DB). 

(’93) 20 Cal 895 (893, 899) (DB). 

*( 80) 5 Cal 118 (174) : 6 Ind App 86 (PC). 

(’06) 3 AH I. Jour 128 (129). (5 Cal 148: 6 Ind Api 
88 (PC) followed.) 

t (’07) 5 Cal L Jour 80 (85, 86 87) (DB). 

(’94) 16 All 449 (453, 456) (DB). (There was U( 
attachment during father’s lifetime—Decree hell 
not executable against sons.) 

COO 33 Cal 1158 (1162) (DB). (Order under S. 280 
C. P. C., 1882, does not putao end to attachment. 
(’14) 1 A I It 1914 Mad 118 (118) (DB). (Attach 
ment before decree.) 

( 94) 17 .Mad 144 (146). (Death before decree_ 

Estate survives and attachment before iudgmen 
is of no avail.) 

•>] so ., s ®* 61 N °te 10 and O. 21 R. 51 Note 3a. 

11. ( 91) 15 Bom 673 (674, 675). 

(’05) 15 Mad L Jour 486 (486). 

(’06) 33 Cal 676 (677, 678). 

t(’99) 21 AH 301 (305, 306, 307, 308) (DB). 
f (’23) 10 AIR 1923 Pat 143 (147, 148, 119):6 Pa 
L Jour 451 (DB). (Decree was for sale of ancestra 
property.) 

[See (’85) 8 Mad 376 (378).1 

12. (’37) 24 AIR 1937 Mad 610 (618): ILR (1937 
Mud 880 (FB). (Plea of partition before decree no 
allowed to be raised in execution.) 

(’30) 2 All 746 (752) (DB). 

C97) 21 Born 616 (618, 619) (DB). 

ri4) 1 AIR 1914 PC 136 (137):41 Ind App 216:31 
All 383 (PC). 

C99) 23 Bom 372 (374, 375) (DB). 

<‘ 2 . 4 > 11 AIR 1924 Mud 571 (573) (DB). 
t (’30) 17 AIR 1930 Mad 206 (207, 206). (Decisioi 
on question of ret: judicot-i.) 


t (’88) 15 Cal 70 (81, 82) : 14 Ind App 187 (PC). 
(’90) 14 Bom 597 (603, 604) (DB). (II Bom 700 
overruled by 15 Cal 70 : 14 Ind App 187 (PC).) 
f (*03) 16 C P L It 19 (21 to 25). 

(’82) 5 Mad 234 (235)(FB). (Father not shown to bo 
sued as manager—Family property held not liable). 
Also see O. 21, R. 94 N. 8. 

13. (’ll) 9 Ind Cas 631 (631, 632) (DB) (All). 

14. (’09) 2 Ind Cas 18 (21, 22) (Mad). (Yes. 30 
Mad 454 referred.) 

(’93) 16 Mad 452 (453). (Yes — Decree against 
■‘Vuliu Rajah” as representative of a Kovilagam.i 
(’02) 6 Cal W N 879 (881). (Yes.) 

(’04) 31 Cal 224 (227). (No.) 

(’06; 29 Mad 453 (160). (No.) 

(’81) 3 Mad 42 (45, 46). (No.) 

(’09) 3 Ind Cas 907.(908) (All). (No.) 

(’ll) 12 Ind Cas 915 (918) (All). (No.) 

(’74) 21 Suth W R 120 (121). (No.) 

(’24) 11 AIR 1924 Mad 511 (511, 512). (.Section 1 , 
Madras Impartible Estates Act—Zammdar’s debts 
binding on successors to the same extent as debt 


by a manager of a joint Hindu family not being 
father—30 Mad 454 is no good law after the said 
Act.) 

15. (’36) 23 A I R 1936 Lab 21 (23) : 17 Bah 133 
(DB). (Tiwuns of Punjab—Case relating to.) 

(’36) 23 AIR 1936 Lab 167 (168). 

(’35) 22 A I R 1935 Lab 855 (856) : 17 Lab 139 
(DB). (Among Khaggxs of Lyallpur Distriot there 
is no custom making the property inherited by the 
son liable for the ancestors’ debts.) 

(’ll) 11 Ind Cas 375 (376) (DB) (Lab.) 

I’ll) 11 Ind Cas 376 (376, 377) (Lab ) 

f (’ 12 ) 15 Ind Cas 868 (868, 869)(FB) (Lalil. (Is 9 » 
Pun Re No. 24 not followed.) 

16. (12) 13 Ind Cas 670 (671) (Lab.) 

17. (’ 11) 26 AIR 1911 Born 11 I (1 16) ( DB* 
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4. Deceased ancestor.”—The pious obligation of the son or other descendant 
under the Hindu law exists whether the ancestor is alive or dead. 1 This section, however 
deals with the obligation after the death of the ancestor, and cannot be extended to a 
case where the ancestor is living.- But, independently of this section, on general principles, 
if tiic family continues to be joint at the time when execution is sought , the son’s 
share also in the joint family property can be proceeded against in execution of the 
decree against the father, even during the lifetime of the father. 3 The reason is that in 
such a case, the son's share will be property which the father can transfer to pay off his 
own debts. But, where at the time when execution is sought, partition has taken place 
between the father and the sons, the shares allotted to the sons at such partition cannot 
be proceeded against in execution during the lifetime of the father, 1 as in such a caso, 
the father will not have any power of alienation over the share of the sons. 

There is a conflict of decisions as to whether in a case where partition has taken 
place but the father is dead at the time of execution, the shares allotted to the sons at 
sucli partition can be proceeded against in execution under this section. One view is that 
under this section, such share can be proceeded against in execution, 5 while the other 
' iew is that such share cannot be so proceeded against in execution. 0 


5. 1 Decree.” — For definition of ‘ decree,” see s. 2 , cl. (2). The section applies 
only if there is a decree in respect of the debt sought to be realised out of the property 
of the deceased. 1 It has been held by the High Court of Madras that the word ‘‘decree” 
in the section is not limited to money decrees passed against the ancestor, but also 
includes decrees against property. Thus, according to that Court, a decree passed in 
respect of joint family properties against the father can be executed against the sons 
after the father’s death. 3 The reason seems to bo that, whero a descendant has received 


• *34) 21 A I R 1934 Bom 116 (117, 118, 110) : -38 
Pom 218 (DB). 

I See also (’34) 21 AIR 1034 Bom 110 (120) : 58 
Pom 273(DB). (WatamZar lias only life interest in 
the property and the watan property in the hands 
of successor is not liable for debts of previous 
watandar.) | 

Note 4 

1 . t (’24) 11 AIR 1024 P C 50 (55, 56) : 46 All 95: 
51 Ind App 120 (PC). 

C01) 23 All 206 (208) (DB). (Son’s liability arises 
as soon as father fails to discharge his obligation.) 

2 . (’36) 23 A I R 1036 Oudh 130 (140) : 11 Luck 
523 (DB). 

(’ll) 1 A I R 1014 Mad 328 (330): 38 Mad 1120. 

3. (’38) 25 A I It 1938 Nag 21 (27) : ILlt (193S) 
Nag 136 (DB). 

(’37) 24 AIR 1937 Pat 517 (518) (DP). 

(’35) 22 AIR 1935 All 507 (508). 

[See (’37)24AIR 1937 Nag 45(50): ILR (1938) Nag 
10 (DB). (Creditor’s right to proceed in execution 
against son’s share exists only so long as the pro¬ 
perty continues to be undivided.)] 

4. t (’38) 23 AIR 1938 Nag 24 (29) : I L It (1038) 
Nag 136 (DB). 

• ’37) 21 A I R 1037 Nag 15 (30) : ILR (1038) Nag 
10 (1)B). (Partition before decree.) 

'’31) 21 A I R 1934 Mad 662 (663, 661). (Partition 
after decree.) 

f (’37) 24 AIR 1037 Mad 121 (125, 126) : 1 L R 
(1937) Mad 1001 (DB). 

1 Sec (’38) 25 AIR 1938 Mad 578 (579). (It is not 
clear from the decision whether in this case the 


father was alive at the time when execution was 
sought against the sou’s share.) 

(See however (’36) 23 A I It 1936 Lab 64 (64). 
(Father—Decree against — Creditor can proceed 
against joint family property — Right is not lost 
by subsequent partition.)] 

5. (’43) 30 AIR 1943 Mad 413 (116). 

(’42) 29 AIR 1942 All 248 (230, 231):I L R (1042) 
All 500 (DB). 

(’39) 26 AIR 1030 Sind 238 (260):I L R{1939)Kar 
300 (304) (DB). 

f (’37) 21 AIR 1937 Mad 610 (615) : I L It (1937) 
Mad 880 (FB). (Per Cornish, J.) 

[See (’36) 23 AIR 1936 Lab 103 (104). (Decree 
against father for pre-partition debt of father can 
be executed aguinst share allotted to son at parti¬ 
tion — It is not clear whether in this case, the 
father was alive or dead at the timeof execution.)] 

6. (’37) 24 AIR 1937 Mad S13 (815, 816). 

(*35) 22 A I It 1935 Nag 11 (12). (AIR 1031 Sind 
84 : 25 Sind L It 371 dissented from.) 

*(’35) 22 AIR 1935 Pat 275 (287, 2S8):14 Pat 732 
(FB). (Debt incurred by father while family was 
undivided — Subsequent partition — Then decree 
against father alone—Son’s shares cannot be pro¬ 
ceeded against in execution (Per Mohammad Noor 
and Agarwala JJ.—Per Wort, .T., contra.) 

Note 5 

1. (’27) 11 AIR 1927 All 683 (684). 

2. f (’24) 11 AIR 1024 Mad 571 (573. 574, 375) 
(DB). 
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property which, under lliudu law would be liable to satisfy the ancestor’s debts, if any, 
the descendant becomes a legal representative of the ancestor for all purposes and that 
every decree got against the ancestor, whether money decree or not, can be executed 
against him. The High Court of Bombay has, on the other hand, held that a decree 
for injunction against an ancestor could not be executed against the descendants on the 
ground that they were not the legal representatives of the ancestor and that tho object 
of the section is not merely descriptive but also limitative. 3 The High Court of Nagpur 
has held that this section is limited to cases where the decree that is being executed is 
a decree passed in a suit on a debt. Hence, it would not apply where the decree is for 
compensation in lieu of specific performance, for, the decree may only be regarded as 
creating a debt of record without its being a decreo on debt. 1 The section has no applica¬ 
tion to the execution, against legal representatives, of mortgage decrees obtained against 
the ancestor. Where, therefore, a decree passed under o. 34 determines unconditionally 
that certain property is chargeable and shall be sold, the legal representatives of the 
judgment-debtor cannot, in execution, raise the plea that the mortgage debt was immoral 
or illegal. 6 

The section only applies where a decree has been passed against the deceased 
ancestor or against the son or other descendant sought to be proceeded against (see Ss. 50 
and 5-2). Thus, where a suit is brought against the sons and grandsons of a deceased Hindu 
for the recovery of a debt duo by the deceased but the suit is dismissed against the 
grandsons and is decreed only against the sons, the decree will not bind the grandsons 
and the interest of the latter in the joint family cannot be proceeded against in execution 
of such decree. 0 


A decree passed by the Privy Council against a respondent (who is a Hindu) who 
dies pending the appeal is not a nullity (see 0.22, it. 4, Note 'll)) and can ho executed 
against tho property coining into the hands of his sons under this section. 7 

A decree against a son or other descendant is not a personal decree against him 
but is only one against the assets in his hands. 8 


6. Property of the deceased.” — The words “property of the deceased” do 
not include the self-acquisitions of the son or other descendant himself. 

Illustration. 

A and his son B form members of a joint Hindu family, li has got his own self-acquired or 
separate property over which A has no control. A dies. Tho separate property of B cannot be 
_ pro ceeded against in ex ecution of a decree against A as “the property of the deceased.”* 


3 ( 5 AIU 1018 B ° m 1<ir> Bom r,0i 

4. (’40) 27 AIll 1040 Nag 278 (281) (013) 

5 :Wf AIR 1940 Lab 438 (439. 441) : 15 l, a h 
t 1 2 (D13). (Executing Court must execute the de¬ 
cree us it stands.) 

f See also (’30) 20 Alll 1930 Mad 867 (873, 871 ): 
1 Ij It (1940) Mad 123 (DB). (Separate suit not 
barred by S. 17.) 

6. (’38) 25 AIU 193S P C 7 (8) : 13 Luck 01 • 32 
Sind L K 221 (PC). 

t Sec also ('12) 29 AIU 1942 Oudh 9 (11, 12) : 17 
Luck 319 (DB). (Mortgage by two brothers of 
joint Hindu family—Suit on mortgage impleading 
also sons of executants — Personal decree "iven 
against executants—Suit dismissed against sons 
Execution of decree against whole ianiily pro¬ 


perty held could not be allowed —- Sou’s share 
held not liable.) 

7. (’37) 24 AIU 1937 Put 321 (322) : 16 Pat 316 

i»r>). 

8. (’37) 21 AIR 1957 Mad 813 (810). (Sou’s 
separate property cannot be proceeded against in 
execution.) 

(’33) 22 AIU 1935 Bom 287 (292). 

(’21) 05 Ind Cas 22 1 (221) (DC) (Pat). (Decree con¬ 
strued in the light ot S. 52.) 

t(’32) 19 AIU 1932 Pat 12 (13, 14) iDIJ). (Decree 
m this case was in general terms ~ Court must 
find out the basis of decree.) 

(’32) 19 AIU 1932 Com 322 (523). (The section 
settles the question of procedure.) 

Note 6 

VdB)° 21 AIK ,0 * 1 Mad 173(171) : 57 Mad 110 
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The word property” is used in this section in its ordinary and general sense. 
Thus, although lands inherited by the son of an agriculturist cannot be attached under 
certain special Acts such as the Dekkhan Agriculturists’ Relief Act, yet the rents thereof 
are assets in the hands of the son. 1 2 Similarly, forest dues which have become due after 
the death of the father and received by the son can be proceeded against under this 
section. 3 But a gratuity given to the heir of a deceased employee by a railway adminis¬ 
tration is purely a personal one and cannot be attached as assets of the deceased. 4 
Similarly, the provident fund to the credit of deceased ancestor and paid to his minor 
son under the Provident Funds Act (XIX of 1925) is, under S. 3 thereof, the property of 
the son and is not an asset of the ancestor within the meaning of this section. 5 

7. Legal representative. ’ — For the definition of ‘Legal Representative’ see 
section 2, clause (li). See also Note l and Notes on o. 22, R. 3. 


I S. 265. ] Where the decree is for the partition of an undivided 

Partition of estate or estate assessed to the payment of revenue to “Ithe Crown], 
separation of share. ^ /■ .. , ... , , 

or tor the separate possession of a share of such an 
estate, the partition of the estate or the separation of the share shall be 
made by the Collector or any gazetted subordinate of the Collector deputed 
by him in this behalf, in accordance with the law (if any) for the time 
being in force relating to the partition, or the separate possession of shares, 
of such estates. 


a. 


I 1877, S. 265; 1859, S. 225; See Ss. 67 to 72.] 

Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for "the 
Government.’* 

Synopsis 


1. Legislative changes. 

2. Scope, object and applicability of the 

section. 

3. "Estate," meaning of. 

4. Decree for partition, meaning of. 

5. ‘‘Shall be made by the Collector." 


6. In accordance with law relating to parti¬ 

tion. 

7. Remedies against the Collector's action. 

8. Appeals. 

9. Decree for partition, when and how may 

be passed. 


NOT!-: to the Synopsis. See the Notes indicated for the following topics : 


Applicability of the section if joint liability to 
revenue is allected and not otherwise. Sec 
Note *2. 

Applicability of the section to lands leased from 
Government for a term. Sec Note 3. 

Applicability of the section to ryotwari estates or 
temporarily settled estates. See Note 3. 

Applicability for estates assessed in a lump sum 
and inapplicability to Burma paddy holdings. 
See Note 3. 

Consent of parties not giving jurisdiction to Civil 
Court for this section. See Note 5. 

Contents of the partition decree under this section. 
See Note J. 


Division of Civil Court to be followed by Collector 
except to avoid prejudice to revenue. See 
Note 7. 

Inapplicability of the section to a share or plot 
short of a cosharer’s share. Seo Note 3. 

Inapplicability to a partition of specific land within 
an estate, whether “perfect" or “imperfect" 
partition, under Assam Land and Revenue 
Regulation See Notes 3, 6 and 7. 

Jurisdiction of Civil Court where Collector has no 
powers as per revenue laws. See Note 7. 

Meaning of “assessed to Government revenue.” 
See Note 3. 


2. (’29) 10 AIR 19-20 Bom 233 (234,235): 53 
4G3 (DB). 

3. (’30) 17 All! 1930 Nag 131 (131). 


Bom 


4. ('23) 10 AIR 1923 OudU 21 (21, 22) : 2G Oudli 

Cas 53. 

5. (’31)21 AIR 1934 Mad 173(l71):57Mad440(DB). 
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Meaning o£ “undivided estate” in this section. See 
Note 2. 

Nature of partition suits and applicability of bar 
of “res judicata'* to them. See Note 9. 
Non-liability of Revenue Officers to draw up a 
formal decree even where the title is gone into. 
See Note 6. 

1. Legislative changes. — The 
Collector deputed by him in this behalf” ar 


Partition at the instance of Hindu widow and the 
governing principles. See Note 9. 

Remedy agaiust Collector’s mistake — Application 
under Section 47 and not separate suit. See 
Note 7. 

Terras of decree binding on Collector. See Note 7. 

ords “or any gazetted subordinate of the 
new. Other alterations are merely verbal. 


2. Scope, object and applicability of the section. — This section deals 
with a case in which a Civil Court can pass a decree but cannot itself execute it. 
Execution has to be effected by the Collector. Sections GS to 72 deal with another class 
of cases in which also the decrees passed by the Civil Court have to be executed only 
by the Collector. The reason for the provision in this section restricting the ordinary 
powers of the Civil Courts to execute their own decrees is two-fold : firstly the Revenue 
Authorities arc more conversant, and better qualified to deal with such matters than the 
Civil Court 1 and secondly the interests of the Government with regard to the revenue 
assessed on the assets would be better safeguarded by the Collector executing the decree 
than by the Court. 2 The section does not apply to decrees other than decrees for partition, 
or separate i>ossession of a share of an undivided revenue paying estate.'* Nor does it 
apply even to decrees for partition or separate possession of such estates, save where 
as a result of partition the revenue might be affected. 4 Whore, therefore, no separate 
allotment of the revenue is asked for and the joint liability of the shares for revenue in 
respect of the whole estate is left unaffected, this section has no application. 5 Rut where 
a prayer is made for division of revenue in the suit, the section becomes applicable 
though the prayer is made, not by the plaintiff, but by a defendant. 0 

The section applies only to a case where the decree contemplates the partition of 
the whole of the estate paying revenue to Government. It does not apply where the 
decree is for separate possession of a share of a portion of an undivided estate. 7 

. . 3 * meaning of. _ The word “estate” must be taken to be usee 

this section in its ordinary signification 1 and not in the limited sense in which ii may 
u sed in other Acts.- There is a co nflict of opinion as to whether the section applies 

Section 54 — Note 2 

( ’\ 8 > 5 AIR 1918 Bom 200 (207) : 42 Bom 689 

2. (’88) 15 Cal 198 (201) (DR). 

+ 20 AIR 1933 Mad 250 f'259) : 56 Mad 44.9 

3. ( 84) 8 Bom 539 (541)(DB). (Decree in a suit for 
ejectment of tenants from specified land is not a 
decree for a separate possession of a share a-ainst 
cosharers as contemplated by this section.) ° 

t'Si) 2 All 778 (780): 1881 All W N 118(118) (DR) 

( Decree for restoration on redempt ion of lands held 
separately.) 

r i 1 , 7) 1 to AIK 1017 Low 12,5 < 127 > : 8 Low Bur 
Uul 338 (DB). (Decree in an administration suit ) 

I 31) 18 AIR 1931 Cal 93 (94.95): 58 Cal 122 (DR). 

( Mouza’ not a revenue paying estate ) 

(’31) 18 AIR 1931 Cal 104 (105) (DB)." 

4. (’68) 10 All 5 (8). 

5. *(*87) 24 Cal 725 (731. 737. 7 12. 7 15) (FBI 
(’33) 20 AIR 1933 Pesh 101 (103) (DR). 

f 21 AIK 193 1 Put 365 (366): 13 Pat 637(DRl 


in 

be 

Lu 


C. 519 (550) (DR). 
2 Pat L Jour 221 


(’81) 7 Cal 153 (155) (DR). 

CSS) 15 Cal 198 (200) (DR). 

(’89) 10 Cal 203 (205) (DR). 

(’88) 1() All 5 (7. 8j. 

( 09) 30 Cal 720 (731. 732): 1 I 
(’17) 4 AIR 1917 Pat 037 (638) 

(DB). 

(’18) •> AIR 1918 Pat 63 (Gl): 1 PatEJour 29(DR| 
Also see O. 20, Ji. 1 1 N. 3. 

e <’r>U) 1 ) 1S A1K 1931 Cul ' JJ {01 ' 9r> ) : ■’>* Cal 122 

[See also (’31) 21 AIR 1931 p a ( 365 (3661 • i t 
Pa. 03 1 . (Partition decree by Civil Court— Colleo 
tor s partition dot s not supersede it 11 

7 (D ( RR } 20 AIR 1933 Mad a59 < 2 59) : 56 »f, 

+ (’31) 18 AIR 1931 Cal 101 (105) (DR). 

Note 3 

<™> 10 CuI ,:i ~' G35. 410) (DR). 

2. ( 81) 10 Cal 135 (110) (DIP 


id 1 13 
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temporarily settled estates or only to permanently settled estates. The High Court of 
Madras has held that it applies only to permanently settled estates and not to property 
temporarily settled, such as property held on ryotwari tenure. 3 A contrary view has been 
taken by the Bombay High Court. According to it, the section applies even to property 
temporarily settled, such as sheri lands or lands held under a lease from Government for 
a fixed period. 4 5 According to the Rangoon High Court, the section is meant to be applied 
only to estates assessed to revenue in one lump sum for the whole estate and not to 
estates like the ordinary paddy lands in Burma which are assessed at acre rates.® 
According to the Allahabad High Court the word “estate" cannot be taken to mean 
isolated plots of land which fall short of being the share of a cosharer of a mahal . 6 
Where a land is an estate to which the section applies, the crops attached to the land 7 
and trees growing thereon 8 will go with the land and can be dealt with by the Collector 
in the same way as ho can deal with the land. 

4. Decree for partition, meaning of. — A decree for the partition of an 
undivided estate assessed to the payment of revenue must be drawn up as provided by 
o. 20, R. 18, cl. (l); 1 that is, it should declare the rights of the several parties interested 
in the property but should direct the actual partition to be made by the Collector or 
gazetted subordinate of the Collector deputed by him in that behalf. It is a joint 
declaration of the rights cf persons interested in the property sought to be partitioned 
and is a decree, when properly drawn up in favour of each share-holder or set of share¬ 
holders having a distinct share. 2 It bas been held by the Sind Judicial Commissioner's 
Court that where the decree gives no such directions as are required by o. 20 , R. 18 , cl. (l), 
it is incumbent on the plaintiff to have it corrected within the time allowed by law, and 
if this is not done, he cannot ask the Court to transfer the proceedings to the Collector. 3 
The partition contemplated by this section is not confined to a mere division of the 
lands lmt includes also the delivery of the shares to the respective allottees, thus 
completely carrying out the partition. 4 

5. “Shall be made by the Collector.” — As has been seen in Note 2, the 
Civil Courts have, under this section, jurisdiction to try and decide suits for partition or 
separate possession of estates of the kind contemplated by the section but have no power 
to execute the decrees passed in such suits. 1 The initial application for an order for 


3. (’«3) 0 Mad 97 (97) (DB). 

\ r si) 7 Mad 382 (381) (FB). 

A. (’92) 18 Bom 528 (532) (DB). 

5. (’20) 13 AIR 1926 Rang80 (80):5 Rang 206 (DB). 

6. (’81) G All 452 (451) (DB). 

\_See oho ( 05) 32 Cal 1036 (1019). (Case purely 
under tbe Assam Land and Revenue Regulation, 
1 of 1886. See Ss. 96 and 151 as to meaning of 
"imperfect partition.”) 

(’31) IK AIR 1931 Cal 101 (105) (DB). (Only an 
oigbt annas share in only one of .several mouzas 
comprised in an estate is not an “estate.”)! 

But see (’88) 10 All 5 (8). (0 All 152 distin¬ 
guished.)! 

7. (’27) 11 AIR 1927 Nag 300 (301). 

8. ( 01) 23 All 291 (297, 301, 305) (FB). 

Note 4 

1. (’13) 30 AIR 1913 Sind 7 (9) : II.R (1942) Km 

162 (DB). 

2. f (’78) 3 Cal 551 (552. 553) (DIB. 

(’09) 22 Mad 194 (199) (DB). 

( S3) 9 Cal 568 (570) (DB). 


(’99) 23 Bom 188 (190) (DB). (Mahomedan family.) 
[See also (’17) 4 AIR 1917 Low Bur 126 (127): 8 
Low Bur Rul 338. 

(’90) 12 All 50G (508, 509). (Where no partition 
amongst defendants inter seis asked for or agree! 
to, the Court cannot give a decree in favour of 
defendants also.)) 

3. (’35) 22 AIR 1935 Sind 192 (192) (DB). 

4. f (’87) 11 Bom 662 (663) (DB). 

(’27) 14 AIR 1927 Nag 300 (301). 

(’20) 7 AIR 1920 Nag 201 (204). 

Note 5 

1. (’92) 16 Bom 528 (532) (DB). 

(15) 2 AIR 1915 Oudh 28 (29). 

(’88) 15 Cal 198 (200, 201) (DB). 

(’71) 1871 Bom P J 384 (381) (DB). 

I (’81) 8 Cal L Rep 367 (368) (DB). 
f (’18)5 AIR 1918 Pat G3(63):4 Pat L Jour 29(DBj. 
(’19) 6 AIR 1919 All 140 (142) : 11 All 207 (DB). 
(’67) 8 Suth W R 79 (80) (DB). 
f See aho (’87) 11 Bom 662 (6G31. 

(’91) 15 Bom 527 (529) (DB).] 
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execution will have to be made in the Civil Courts but the actual execution by partition 
and delivery of possession is to be made only by the Collector. 2 The Civil Court has no 
power to do this 3 even if the parties agree to its being done. 1 

The Collector cannot refuse to carry out a decree passed under this section 5 nor 
can he contravene the terms thereof or the decretal command or transgress the law. 6 Sue 
also Note 7. 

6. In accordance with law relating to partition. — The partition to he 
made l»y the Collector must be made not only in accordance with the terms of the decree, 
but also in accordance with various Rent and Revenue Acts and Regulations and Standing 
Orders of the Boards of Revenue of the various Provinces. 1 Thus, where a local Act 
prescribes that only recorded cosharers can apply to the Revenue Authorities for partition, 
the Civil Court must direct the parties so to apply. 2 


7. Remedies against the Collector’s action. — The Collector, no doubt, 
acts ministerially in executing the decree of the Civil Court, but a certain discretion is 
allowed to him and, so long as he keeps within the bounds prescribed, the Court has no 
right to replace his discretion by its own, 1 inasmuch as the Legislature has preferred the 
execution by the Collector, to that by the Court as being a better qualified and superior 


2. (’90) 1890 All W N 75 (76) (DB). 

[See also (’14) 1 AIR 1914 Sind 97 (98) : * Sind 

L R 335.) 

3. See cases cited iu foot-note (1). 

4. (’15) 2 AIR 1915 Oudk 28 (28). 

5. t (’90) 14 Bom 450 (451) (DB). 

(’91) 15 Bom 527 (529 ) (DB). 

[See also (’88) 12 Bom 371 (376) (DB).] 

6. (’90) 14 Bom 450 (451) (DB). 

[See also (’US) 30 AIR 1943 Sind 7 (9) : I I, R 
1942) Kar 162 (DB). (If any particular party 
lias a preferential right to any particular piece oi 
property and that right is declared, the Collector 

havc rc 8 ar(1 to any such declaration when 
dividing the estate.) 

(’88) 12 Bom 371 (37G) (DB).] 

Note 6 

1. COG) 28 All 375 (37G) (DB). (United Provinces 

Land Revenue Act, III of 1901, S. 107.) 

('89) 1889 Pun Re No. 73. p. 279. (Act XXXIII of 

IH 71 superceded by Act XVII of 1887 and rules.) 

[See also (’84) G All 452 (454) (DB). (North West 
I rovinccs Land Revenue Act. XIX of 1873 
Ss. 107, 113, 135 and 2*11.) 

C15) 2 AIR 1915 Oudh 28(29).(United Provinces 
Land Revenue, Act, S. 233.) 

C74) 1874 Bom P I 381 (385) (DB). (Section 17, 
Bombay Act IV of 1868—Though Civil Court 
decree directs division of each survey field, the 
local Acts direct division without breaking up any 

survey number unless otherwise impossible_Here 

Collector should follow Act rather than decree )! 

(’87) 11 Rom 6G2 (GG3) (1>B). (Bombay Act, V of 
•679, Ss. 113 and 114.1 

1’8*) 12 Bom 371 (376) (DP,). (Do.) 

(’88) 15 Cal 198(200, 201) (DB). (Bengal Act VIII 
°* 1*76, So. 31 and 29.) 

( M?L 86 ,r Cal T “ 6 ( 7;j0 ' 731 b : 1 hid Cas 349 (550) 
U'M* (Do.) 

18 AIR 1931 Cal 104 (105) (DB). (Tenure- 
nolrler of only h annas share in only one of 


various mouzas of an estate not entitled under 
Bengal Act VIII of 1876.) 

(’05) 32 Cal 1036 (1044, 1049). (Assam Land and 
Revenue Regulation, 1 of 1886—“Imperfect parti¬ 
tion” explained.) 

(’05) 8 Oudh Cas 59 (60). (The Oudh Revenue 
Act, S. 69.) 

(T7) 38 Ind Cas 593 (591) (BifcO). (Bengal Estates 
Partition Act, 13. C. V of 1897—S. 12 restricts 
the operation of this section.) 

(T8) 5 AIR 1918 Pat 63 (64) ; 4 Pat L Jour 29 
(DB). (Do.)] 

2. (’06) 28 All 375 (376) (DB). (United Province- 
Land Revenue Act, III of 1901.) 

( 01) 23 All 291 (303) (FB). (Section 241 of lie- 
North Western Provinces Land Revenue Act bars 
a Civil Court from deciding a question of title 
which arises in partition before the revenue autho¬ 
rities.) 

[Sec also (’05) 8 Oudh Cas 59 (60).J 

Note 7 

1. (’43) 30 AIR 1913 Sind 7 (8, 9) : I I, R (1912) 
Kar 162 (DB). (Court cannot so fetter Collector's 
di-cretion as to overrule powers conferred upon 
him under S. 54 and O. 20, R. is.) 
t(’88) 12 Bom 371 (376) (DB). (Objectionable 
partition not a ground for Civil Court to interfere ) 
(’91) 15 Bom 527 (529) (DB). (Partition “not .. 
proper one” —No ground for Civil Court to inter¬ 
fere.) 

(’74) 1874 Bom P J 381 (385) (DB). (.Mereobjection 
of non-division of each survey field into several 
share.- by Collector is unsustainable especiall 
where partition on the whole was not unfair and 
where the Revenue Local Act has been followed on 
the point.) 

(' 18 ) 5 AIR 1918 Bom 206 (207) : 42 Bom 689 
(DB). (Partition made by Col lector—Civil C»urr 
cannot re-open partition.) 

H>5) 8 Oudh Cas 59 (60). (Cannot give him dic¬ 
tions for partition.; 
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agency . 2 But this does not deprive the Court of the judicial control of its decree . 3 Thus, 
the Court can entertain an application to expedite and authorise the Collector to revive 
and continue the execution proceedings already sent to, and pending before, him . 4 
Similarly, where the Collector contravenes the decretal command of the Court 6 or 
transgresses the law 0 or otherwise acts ultra vires 7 or refuses to carry out the decree , 8 
his action can be controlled and corrected by the Court which passed the decree. See 
also Note 5. 

But can the Court interfere with the Collector’s partition on the ground of 
inequality of the partition? According to the Bombay High Court it cannot . 9 The 
Madras High Court seems to take a different view . 10 But even in cases where the Civil 
Court will not interfere with the propriety of a partition made by the Collector so far as 
the parties thereto are concerned, it is bound to enquire into a complaint of a third \party 
who alleges that he has been illegally dispossessed . 11 

Where a partition is made by a Civil Court which does not affect the revenue and 
subsequently an application is made to the Collector to make a “perfect partition,” that 
is, a partition accompanied by separate revenue liabilities, the Collector is not bound by 
the Civil Court partition. He should, however, follow the Civil Court partition as far as 
possible, but may depart therefrom if the safeguarding of the Government revenue makes 
it necessary . 12 

Where the Collector puts the party in possession of a wrong village 13 or where 
a decree is wrongly sent to the Collector and he executes it , 14 the Collector’s action is a 
mere nullity and without jurisdiction. 

A Collector making a partition under the section can revise the same for mistake 
or other cause before he passes final orders and returns the proceedings to the Civil Court; 
and the remedy of a party aggrieved by the act of the Collector is to apply to the 
executing Court under S. 17 of the Civil Procedure Code and not to proceed by way of a 
separate suit. 15 _ 

2. (’IS) 5 AIR 1018 Bom 200 (207) : 42 Bom 6S9 
(091) (DB). 

3. CSS) 12 Bom 371 (376) (DB). 

('ll) 1 AIR 1911 Sind 97 (9S) : 8 Smd L R 335 

|C 90 ) 10 Mad 435 (436) (DB). (Collector’s partition 
inequitable’ _ Civil Court can exercise judicial 

4. ('l l) 1 AIR 1014 Sind 07 (98) : S Sind Ij R 335 
(DB). (Civil Court can authorize the Collector to 
revive and continue the old execution proceedings.) 

5. ' (’43) 30 AIR 1913 Sind 7 (9): ILR (1912) Kar 162 
(D 13 ). (Collector must not disregard the terms of 
the decree; he must not divide the property in 
contravention of the terms of the decree and if ho 
does so, the Court is entitled to refer the casehacl: 
to I lie Collector to partition the property in accord¬ 
ance with the terms of the decree.) 

(15) 2 A 1 R 1915 Bom 279 (280) : 10 Bom 118 
(DB). (Where Collector’s partition has not been in 
accordance with decree it was re-opened and cor¬ 
rected and papers sent back ngnin to Collector 
therefor.) 

(•20) 13 AIR 1026 Bom 258 (250) (DB). (Do. Even 
though decree is not in accordance with the judg- 

6. \ (’881 12 Bom 371 (376) (DB). 
rom I t Rom 450 (451) (DB). 


(’91) 15 Bom 527 (529) (DB). 

7. f (’03) 28 Bom 238 (240) (DB). 

(’09) 36 Cal 726 (731, 732) : 1 Ind Cas 519 (550) 
(DB). (Collector—No jurisdiction under the local 
revenue laws—His order void, and Civil Courtcan 
entertain suit therefor.) 

8. (’90) 14 Bom 450 (451) (DB). (Re-survey subse¬ 
quent to partition decree docs not affect parties’ 
right to partition us per original decree and the 
Collector cannot refuse to do so.) 

9. (’88) 12 Bom 371 (375) (DB). 
t (’91) 15 Bom 527 (5291 (DB). 

10. (’96) 19 Mad 435 (436, 437) (DB). 

11. (’81) 1881 Bom P J 12 (DB). 

12. f (’17) 38 Ind Cas 593 (594) (B & O). 

(’18) 5 AIR 1918 Pat 63 (61) : 4 Pat L Jour 20 
(DB». 

13. (’07) 30 Mad 280 (281) (DB). 

14. (’84) 8 Bom 539 (511) (DB). 

[But see (’71) 1874 Bom P J 384 (385) (DB). 

(Division by Collector not restricted to cases under 
this section but extends to other cases by any 
other process of law—So where objection to trans¬ 
fer to Collector for execution under this section is 
not raised before division, his acts are valid, the 
Collector being deemed as Court’s Officer for the 
purpose.)] 

15. (’03) 5 Bom L R 648 (650) (DB). 
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8. Appeals. — Under the various local Rent and Revenue Laws and Regulations 
in force relating to partition, appeals are provided for in respect of the several acts 
and orders of the Collector in making a partition, 1 some of the appeals lying to the 
Civil Court itself. 2 In respect of some orders and acts the jurisdiction of the Civil Courts 
is expressly excluded. 3 As to the Civil Court’s power to control the execution, by the 
Collector, of the decree parsed under this section, sec Note 7. 

9. Decree for partition, when and how may be passed. — For the form 
of decree to be passed under the section, see o. 20 R. 18, cl. (l). 

Where a decree declaring a right to partition has not been given effect to and the 
decree has, by lapse of time or otherwise, become unenforceable, it is open to the parties, 
if they still continue joint, to sue afresh for partition. 1 Similarly, where a suit for partition 
is dismissed for default, a fresh suit for partition can be maintained notwithstanding 
O. 9 R. 8 of the Code.” The reason is that the right to enforce partition is a legal incident 
of a joint tenancy and as long as such tenancy exists, so long may any one of the joint 
tenants apply to the Court for partition of the joint property . 3 But where the shares 
have been separated as per the Civil Court’s decree, the decree is final and cannot be 
re-opened by a fresh suit. 4 

All interests in estates such as subordinate tenures of a fractional share of an 
estate 0 or the estate of a Hindu widow 6 can be partitioned provided there is no incon¬ 
venience caused thereby to the other sharers or persons owning interests in that estate. 
But the partition should be complete, that is, should embrace all the properties in which 
the plaintiff is interested 7 and should bo effected between all persons interested therein.* 
As has been seen already in Note 4 above, the decree under this section is a joint decree 
in favour of all tho sharers. It follows that for purposes of limitation steps taken by one 
of them will save limitation in favour of all/' There can, however, be no decree in favour 


Note 8 

1. ( 01) p All 291 (903) (FBI. (Section 253, 
N. W. P. Land Revenue Act, XIX of 1873.) 

(’92) 14 All 500 (501) (DB). (North West Provinces 
Land Revenue Act, XIX of 1873 — Collector need 
not draw up a decree and his order is appeal- 
able.) 

(*89i 1889 Pun Re No. 73, p. 279. (Act XXIII of 
1871 since superseded hy Act XVII of 1887 and 
rules of the revenue authorities.) 

2. (’91) 13 All 309 (312) (D1J). (NOTE_This case 

was overruled by 23 All 291 (FB) on the question 
of Civil Court’s power to deci'h* questions of title 
where Collector refused to go into that question or 
disregarded S. 113 of Act XIX of 1873.) 

3. (’Oil 23 All 291 (303) (FB). (Act XIX of 1873 

S. 211 (f).) 

Note 9 


M|J)3) 37 Bom 307 (312) : 17 Ind Gas 955 (950 

*(’91) 13 All 309 (313, 314) (DB). 

2. (’00) 28 All 027 (028, 029) (DB). 

3. (’OG) 28 All 027 (028) (DB). 

Also see O. 9, R. 9, N. 5. 

29 (DB) 5 AIR 1918 Pat 03 {G4) : 1 ,,,lt ,J JoUl 

7 AIK !920 Nag 204 (204). (Ho also where 

“S™* ,? f 8hares ft hne whs made by Collectoi 
without delivery of possession.) 


5. (’05) 1 Cal L Jour 40 (42) (DB). (Where plain¬ 
tiff was not jointly interested in the proprietary 
interests of defendants though defendants inter se 
were so interested.) 

t (’97) 24 Cal 575 (582, 583) (FB). (Balance of 
convenience should bo considered.) 

6. (’83) 9 Cal 244 (250) (DB). (17eld, widow’s 
estate is not an estate for life under S. 10, Bengal 
Act VIII of 1870 — But Courts shall see that 
interests of presumptive reversioners are not 
affected.) 

7 . _*(’1°) 34 Mad 209 (275, 277) : 7 Ind Cue 559 
(505). (Exception—Certain itemsof family property 
conveyed by one coparcener for purposes not 
binding on the family—The alienee from the other 
coparcener of his share in the said property ma\ 
sue for his share in the said items without suing 
for generul partition.) 

C81) 7 Cal 577 (581) (DB). 

(’80) 12 Cal 500 (509) (DB). 

C87) 14 Cal 122 (123) I DB). 
f(1900) 24 Bom 12S (130. 133) (DB>. 

(’94) 18 Bom 01 1 (013) (DB) 

Also see O. 2, R. l. Note 3. 

8. ( 81) 7 Cal 577 (581) (DB). (Co-lundlordsgrantinv 
leases of their shares to different lessees—In a suit 

for partition hy lessees the landlords must be 
impleaded.) 

Also see O. 1. R. 10 Note 10. 

9. (’78) :* Cal 551 (552). 


4CPC. 39. 
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of sharers who do not agree to, or ask for, a partition of their own shares. 10 Nor can 
there be a decree in favour of any sharer where the plaintiff's suit is itself dismissed. 11 

Where there is a decree in favour of the plaintiff and none in favour of the 
defendants, the latters’ shares cannot be partitioned in execution of the decree. 12 


ARREST AND DETENTION 

55 . | S. 336.1 (1) A judgment-debtor may be arrested 3 in execution 
Arrest and of a decree at any hour and on any day, 4 and shall, as soon 
detention. as p rac ticable, G be brought before the Court, and his detention 

may be in the civil prison of the district in which the Court ordering the 
detention is situate, or, where such civil prison does not afford suitable 
accommodation, in any other place which the “[Provincial Government] 
may appoint 0 for the detention of persons ordered by the Courts of such 
district to be detained : 

Provided, firstly, that, for the purpose of making an arrest under 
this section, no dwelling-house shall be entered after sunset and before 
sunrise : 

Provided, secondly, that no outer door of a dwelling-house shall be 
broken open 7 unless such dwelling-house is in the occupancy of the 
judgment-debtor and he refuses or in any way prevents access thereto, but 
when the officer authorized to make the arrest has duly gained access to 
any dwelling-house, he may break open the door of any room in which he 
has reason to believe the judgment-debtor is to be found: 

Provided, thirdly, that if the room is in the actual occupancy of a 
woman who is not the judgment-debtor 8 and who according to the customs 
of the country does not appear in public, the officer authorized to make 
the arrest shall give notice to her that she is at liberty to withdraw, and, 
after allowing a reasonable time for her to withdraw and giving her 
reasonable facility for withdrawing, may enter the room for the purpose of 
making the arrest : 

Provided, fourthly, that, where the decree in execution of which 
a judgment-debtor is arrested, is a decree for the payment of money and 
the judgment-debtor pays the amount of the decree and the costs of the 
arrest to the officer arresting him, such officer shall at once release him. 

(2) The Q [ Provincial Government] may, by notification in the b | Official 

Gazette], declare that any person or class of persons whose arrest might be 

attended with danger or inconvenience 1 ’ to the public shall not be liable to 

arrest in execution of a decree otherwise than in accordance with such 

procedure as may be prescribed by the a | Provincial Government] in this 

behalf. ___ 

10. (’90) 12 All 506 (509) (DB). (Mabomedan 11 . (’07) 31 Bnm 271 (292). (An plaintiff not 
fiiinilv ) entitled to any share in the property ) 

[See (’99) 23 Bom 184 (186) (DB). (In such cases 12. f (’84) 1884 All W N 215 (216) (DB). 

Court bus a discretion.)) (’99) 23 Bom 184 (186, 187) (DB). 
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(3) Where a judgment-debtor is arrested in execution of a decree for 
the payment of money and brought before the Court, the Court shall inform 
him 1 2 3 4 5 6 7 8 9 10 that he may apply to be declared an insolvent, and that he C J may be 
discharged] if he has not committed any act of bad faith regarding the 
subject of the application and if he complies with the provisions of the law 
of insolvency for the time being in force. 


(4) Where a judgment-debtor expresses his intention to apply to be 
declared an insolvent and furnishes security, 11 * to the satisfaction of the 
Court, that he will within one month so apply, and that he will appear, 
when called upon, in any proceeding upon the application or upon the decree 
in execution of which he was arrested, the Court d |may release] him from 
arrest, 14 and, if he fails so to apply and to appear, the Court may either 
direct the security to be realised or commit him to the civil prison in 
execution of the decree. 

[1877, S. 336; O. 21 Rr. 37-40.] 


ii. Substituted by the Government of India (Adaptation of Indian 
Government." 

b. Substituted by the Government of India (Adaptation of Indian 
Official Gazette.” 


Laws) Order, 1937, for "Local 
Laws) Order, 1937, for “Local 


c. Substituted by the Code of Civil Procedure (Amendment) Act, 1921 (III of 1921), Section 2 foi 

“will be discharged.” 

d. Substituted by Section 2 ibid, for “shall release.” 


Synopsis 


1. Changes introduced in 1908. 

2. Subsequent amendments. 

3. “A judgment-debtor may be arrested.” 

4. “At any hour and on any day.” 

5. “As soon as practicable.” 

6. “In any other place which the Provin¬ 

cial Government may appoint.” 

7. Breaking open of outer door. 

8. Where room is in the occupancy oi a 

woman, not a judgment-debtor. 

9. Exemption of persons whose arrest might 

be attended with danger or inconvenience. 

10. Court s duty to inform judgment-debtor 

that he may apply to be declared insol¬ 

vent. 


11. Security bond to be given by the judg¬ 

ment-debtor. 

11a. Bond, if should be in writing. 

12. Liability and discharge of surety. 

13. Realisation of security. 

14. “The Court may release him from 

arrest.” 

15. Damages for wrongful arrest. 

16. Insolvency, when a protection from arrest. 

17. Application for arrest, if a step-in-aid of 

execution. 

18. Appeal and revision from orders under 

the section. 


NOTE to the Synopsis. See the Notes indicated for the following topics : 

Judgment-debtor adjudicated when brought under arrest—Security still 
necessary. See Note 11. 

Simultaneous execution against judgment-debtor and surety whether 
allowed See Noto 13. 

Within ono month" — No power to extend period. See Note 12. 


The following are the important changes 


1. Changes introduced in 190$. _ 
introduced by the section : 

(l) Under s. 33G of the old Code, no outer door of a dwelling-house could bn 
broken o f >eu under any circumstances. The present section provides thaf- 
no outer door of a dwelling-house shall be broken open unless such 
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dwelling-house is in the occupancy of the judgment-debtor and he refuses 
or in any way prevents access thereto.” See Note 7. 

(2) Under the old Code the surety was released from his obligation if the 
judgment-debtor / applied to be declared an insolvent, even if he failed 
to appear according to the terms of the bond. The words “if he fails so 
to apply and to appear ” in sub-s. (4) make it clear that now a surety is 
liable if the judgment-debtor either failed to apply or to appear according 
to the terms of the bond. See Note 12. 


(3) Sub-section (2) empowers the Local Government [the Provincial Govern¬ 
ment, after amendment by the Government of India (Adaptation of Indian 
Laws) Order, 1937] to exempt certain persons from arrest. 

<4) The provision for the mode of realisation of the security has been omitted 
in view of section 145. 


2. Subsequent amendments. — By Act III of 1921 the word “may” has been 
substituted for the word “will” in sub-s. (3) and for the word “shall” in sub-section (4). 
See Note 14. 


By the Government of India (Adaptation of Indian Laws) Order, 1937, the words 
“Local Government” and “Local Official Gazette” have been altered to “Provincial 
Government” and “Official Gazette.” 


3. “A judgment-debtor may be arrested.” — Where a personal decree is 
passed against a judgment-debtor, the decree.holder can enforce his decree against the 
|X?rson or the property of the debtor. 1 The Court has, however, a discretion to allow or 
refuse execution against the person and property of the judgment-debtor at the same 
timer The mere fact that a warrant for attachment of property has been issued may be 
a sufficient ground for refusing to issue warrant of arrest but when the judgment-debtor 
has evaded payment it would not be a sufficient ground to refuse warrant of arrest. 3 

Where a decree on a hypothecation bond decrees satisfaction from the hypothe¬ 
cated property and also from the judgment-debtor personally and contains no condition 
that execution shall first be enforced against the property, it is open to the creditor to 
execute his decree against the person or the property of the judgment-debtor at his 
option.' 1 Where, however, the decree provides for the satisfaction of the judgment-debt 
only out of the property mortgaged, the judgment-debtor cannot be arrested in execution 

of the decree. 6 

The officer arresting a judgment-debtor must have the warrant of arrest in his 
losscssion at the time of making the apprehension 0 but he need not show it to the 
judgment-debtor unless asked to do so. 7 An arrest is not effected unless the officer 
touches the person of the judgment-debtor. 8 

Where a warrant of arrest has been executed by a person authorised to do so by 
The Nazir, the fact that the endorsement was subsequently made irregularly by the Naib 


Section 55 — Note 3 

1. (’79) 4 Cal 583 (587) (DI3). (Fact of decree being 
c.r parte makes no difference.) 

2. ( 88) 7 Rom 301 (302) (DB). 

See also O. 21, It. 21 and Note3 on S. 38 under 
the heading “Simultaneous executions.” 

3. (’83) 7 Bom 301 (302) (DB). 

4. (’87) 9 All 184 (485) (DB). (Equitable principle 
not applicable when no question of fraud on judg- 
ment-debtor arises.) 

fBut see (’82) 4 All 197 (498) (DB).] 


5. (’87) 11 Bom 537 (539) (DB). (A decree though 
anomalous cannot be extended beyond its terms.) 

6. (’83) 5 All 318 (321, 322). 

Also see O. 21, R. 24, N. 4. 

a. (’21) 8 AIR 1921 Cal 79 (79, 80) (DB). (Ap¬ 
prising the judgment-debtor of the contents of the 
warrant is sufficient.) 

8. (’30) 17 AIR 1930 Rang 131 (132): 7 Rang 598 
(DB). (Or unless there issubmission toeustody by 
word or action. S. 46, Cr. P. Code, and English 
cases relied on.) 



ARREST AND DETENTION 


| S 55 N 4 | 013 


Nazir will not invalidate the arrest. 0 Where a warrant of arrest is addressed to the bailiff 
authorising him to arrest a judgment-debtor at a particular place but the judgment- 
debtor happens to be at another place within the jurisdiction of the Court, the judgment- 
debtor can be legally arrested at that place. 10 


4. At any hour and on any day.” — An arrest is not illegal because it 
was made on a Sunday 1 or on a day on which the Court was closed. 2 

5. “As soon as practicable.” — It is the duty of the officer arresting a 
judgment-debtor to bring him before tho Court "as soon as practicable." But this does 
not mean that, if the Court is closed for the vacation, he should take tho judgment- 
debtor to the Court building or to the Judge of the Court at his private residence. The 
judgment-debtor should be produced at the next sitting of the Court, and in the mean¬ 
time, the arresting officer is empowered to confine him even in the decree-holder’s house. 1 

6 . “In any other place which the Provincial Government may ap¬ 
point.” — The imprisonment of the arrested person must be either in tho civil prison 
of the district in which the Court ordering the detention is situate, or in any other 
place which the Provincial Government may appoint. Where a debtor committed to a 
particular jail is handed over by the officer arresting him of his own motion, to the 

officer m charge of a different jail, the imprisonment is unlawful and tho prisoner is 
entitled to bo discharged. 1 

For a list of places appointed by the Provincial Government under this section, 
see the undermentioned notifications/ 2 


7. Breaking open of outer door. — Under s. 330 of the old Code no outer door 
ot a dwelling-house could be broken open under any circumstances. Under tho present 
section, the outer door may be broken open if_ 

(1) such a dwelling house is in the occupancy of the judgment.debtor , and 

( 2 ) ho refuses or in any way prevents access thereto. 

. The object of this change in the law is to prevent vexatious forms of resistance 
to execution which constantly obstruct decree-holders in the execution of their decrees. 1 

j 8 * ^. her ^ . r °° m is in the occupancy of a woman, not a judgment- 
debtor. — I he third proviso to sub-section (i) only applies where the room is in the 
occupancy of a woman who is not the judgment.debtor. If it is in tho occupation of a 
woman who is herself the judgment-debtor against whom a warrant of arrest was issued, 
as, for instance, in execution of a decree for restitution of conjugal rights. 1 (before the 
amend ment of o. 21 , r. 33 by Act XXIX of 1923 ) tho proviso has no application. 3 


9. t (’84) 6 All 386 (388) (DB). 

(’95) 22 Cal 596 (G08) (DB). (Delegation by Nazir 
to process-server.) 

(’95) 22 Cal 759 (761) (DB). (Do ) 

10. (MO) 42 Pun L R 374 (377). 

Note 4 

1. ( 69) 4 Mad H C R App LXII. 

t (’74) 7 Mad II C R 285 (286) (DB). (Lord’s Day 
Act does not apply to India.) 

(’68) 10 Suth W It 350 (351) (DB). (Do | 

2. (’07) 30 Mad 179 (1*0) (DB). 

Note 5 

1. ( 07) 30 Mad 179 (180, 181) (DB). (No offence of 
wrongful confinement.) 

. Note 6 

1. C85) 11 Cal 527 (530). 


Also see O. 21, It. 10, N. 1. 

2. Notification No. 217, Burma Gazette, 1897, 
Part I, p. 256, Fort Si. George Gazette, 1903 
Part I, p. 646. 

Note 7 

1. See Report of tbe Select Committee — Notes on 
clauses. 

Note 8 

*• Sec (’ H8 ) 1 Beng L R 31 (32, 43, 46, 48) (FBI 
(Application for arrest of a pardanashin woman 
in execution of a decree for money.) 

2. (’81) 7 Cal 19 (20, 21). (NOTE. — Before the 
introduction of S. 245A of the old Code corre*- 

bT/r'rr^ b ‘ ™ ° f ^ pf , e * ent Co<le women could 
tie arrested m execution of decrees for money.) 
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9. Exemption of persons whose arrest might be attended with danger 
or inconvenience. — This sub-section is new and is intended to cover the cases of 
certain persons or classes of persons whose summary arrest might, as in the case of 
railway servants, be attended with danger or inconvenience to the public. 1 But where a 
suit is brought against such persons, the fact that they could not be arrested in execution 
is no ground for not passing a decree against them. 2 

10. Court’s duty to inform judgment-debtor that he may apply to 
be declared insolvent. —Where a judgment-debtor is arrested and brought before the 
Court, it is the duty of the Court to inform him that he may apply to be declared 
insolvent. 1 This, however, is unnecessary where lie has already applied in insolvency 
and the application is pending. 2 The Court has, in such a case, a discretionary power not 
to put the warrant in force if the judgment-debtor furnishes security for his appearance 
when called upon. 8 Similarly, in a case whore the judgment-debtor has already applied 
in insolvency and his application has been dismissed by the Insolvency Court and he is 
re-arrested , the executing Court need not inform him that he may apply to be declared 
insolvent, or take the other steps indicated in sub-s. (3). The reason is that until the order 
of dismissal of the insolvency application is set aside with the permission of the Insolvency 
Court the judgment-debtor cannot apply again to be declared an insolvent. 4 

The provisions of sub-s. (3) or tho mere fact of arrest will not, however, entitle 
the debtor to be adjudged an insolvent except in conformity with the provisions of the 
insolvency law/’ 

Under the Codes of 1877 and 1882 , the provisions corresponding to this sub-section 
did not apply to the presidency towns 6 nor to Provinces which were not notified by the 
Provincial Governments. 7 


11. Security bond to be given by the judgment-debtor. -—This section 
applies only where tho judgment-debtor is under arrest. Where he is already committed 
to jail, he can only be discharged under S. 5S. 1 

The judgment-debtor brought under arrest must furnish security — 

(1) that he will, within one month, apply to be declared insolvent, and 

( 2 ) that he will appear, when called upon, in any proceeding upon tho applica¬ 

tion or upon the decree in execution of which he was arrested. 2 


Note 9 

1. See Notea on Clauses. 

2. Cnee referred by Cantonment Small Cause Court 
•Tudge, Mcean-Meer, (’71) 1871 Pun Re No. 43. 

Note 10 

1. {'09) 1909 Pun Re No. 16, p. 37. 

{’78) 2 Mad 9 (10) (Small Cause debtors also 

v.ere held entitled to apply under the old Code.) 

(’30) 17 AIR 1930 Lah 736 (736). (Omission to 
note compliance with Section doe? not indicate 
that Court failed to inform judgment-debtor.) 

{See (’31.) 17 AIR 1930 Cal 555 (556).] 

’ Sec however ('40) 42 Pun L R 374 (378). 
(Failure of the Court to inform the judgment- 
debtor under S. 55 (3), C. P. Code, that liecan apply 
for insolvency, does not invalidate the warrant 
of arrest winch is otherwise legally issued.)] 

2. (’10) 1910 Pun W R No. 83, p 202 (Object of 
the Section being only to give time to apply.) 

3. (’98) 22 Rom 731 (733) (DR). 

4. (’ll) 9 Ind Cas 121 (121) (Sind). 


5. *(’13) 25 Mad L Jour 545 (551) (DB). 

6. The application had to be under Ch. XX of the 
Code which by S. 360 did not apply to the Presi¬ 
dency Towns. Chapter XX was repealed by the 
Provincial Insolvency Act III of 1907. 

7. For Notifications see Assam Manual of Local 
Rules and Orders. Edn. 1893, p. 191 ; Bengal 
Local Statutory Rules and Orders, 1903, Vol. II, 
p. 70 ; Rom hay List of Local Rules and Orders, 
Edn. 1896, Vol. I, p. 406 ; Lower Burma Courts 
Manual, 1905, para. 602, No. 3751, dated 28th 
September 1«77; Judicial Commissioners Civil Cir¬ 
cular, 1-43 ; Madras List of Local Rules and Orders, 
Edn. 1898, Vol. I, p. 195; N. W. P. and Oudh List 
of Local Rules and Orders, Edn. 1894, p. 112 ; 
Rules and Orders of Civil Court of Punjab, Vol. I, 
,). 2 (Edn. 2). 

Note 11 

1. (’85) 8 Mad 503 (501) (DB). 

See also O. 21, R. 40. 

2. (’43) 30 AIR 3913 Mud 363 (364) (DR). 
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Where after the arrest has been ordered but bofore it is effected, the judgment, 
debtor applies to be declared an insolvent and when arrested and brought before the 
Court produces the adjudication order, it is obvious that the requirement of this section 
as to his beiDg called upon to give security under the first head can have no application. 
But it has been held that oven in such cases, the Court is bound to require him to give 
security under the second head before ordering his release. 3 In this connection it must be 
noted that proceedings for arrest commenced before adjudication can be continued 
thereafter until protection order, though after adjudication, a fresh proceeding for arrest 
cannot be commenced. 

It has been held by the High Court of Allahabad and the Sind Judicial Com¬ 
missioner’s Court that no stipulations other than the two heads of covenants mentioned 
in the section, are contemplated by the section. 4 Where besides tho two covenants tho 
bond contained other stipulations as to what would happen if tho judgment-debtor's 
application for insolvency was dismissed, it was held that such stipulations could not be 
enforced m execution under S. 145. 6 The High Court of Madras has, however, taken a 
contrary view. 0 The same High Court has also held that where a surety undertook 
to produce the judgment-debtor whenever called upon until he was “adjudged and 
discharged,” the suroty was not discharged merely on the filing of the judgment-debtor’s 
application for discharge in insolvency. 7 

A suit will always lie to enforce any condition that may be incorporated in a 
surety bond. 8 

As to the general stamp fee and court-fee leviable on a security bond given under 
this section, see the undermentioned cases. 0 


11a. Bond, if should be in writing. — This section only requires that 
security to the satisfaction of tho Court should be given. It does not provide that the 
surety will become effective only if a bond is formally executed. It is not, therefore, 
illegal for the Court to accopt a person as surety in proceedings under this section on 
oral statements made before it ; nor is it obligatory to take a bond in writing. 1 


12. Liability and discharge of surety. — Under the old Code, the security 
had to be furnished for the judgment-debtor applying to bo declared an insolvent and 
for his appearance, whenever called upon by the Court, but the surety became liable only 
if the judgment-debtor failed “so to apply.” It was therefore hold under the old Code 


<•42) 20 AIR 1942 Sind 134 (13G) : ILR (1912) 
Kar 79 (DB). (Ronds taken under the section should 
be carefully worded and should be in terms of the 
section.) 

(’25) 12 A I R 1925 Rung 305 (305. 306) : 3 Rang 
187 b 

(’17) 4 AIH 1917 Mad 237 (238) : (191G) 2 Mad 
W N 273 (274) (DR). (Su.ety bond must strictly 
conform to the provisions of the Section.) 
fSee however (’30) 17 AIR 1930 Lab 575 (576). 
(Security bond not strictly conforming to the 
Section — Interpreted and enforced according to 
tho express conditions of the bond.)] 

3. C25) 12 A I II 1925 Rang 305 (30G) : 3 Rang 
187. (The object being to compel the insolvent to 
be reasonably diligent in insolvency in a bona fide 
manner.) 

4 . (’36) 23 AIR 1936 Sind 244 (246): 30 Sind I. R 
177 (DR). 

i;’94) 16 All 37 (39). 


5. (’9 I) 16 All 37 (39) 

6. Madras S A. No. 107 of 1929 reported in (’34) 
39 Mad LW Recent Cases, p. 35. (AIR 1934 Mad 
186 : 57 Mud 688 relied upon.) 

7. (’33) 20 AIR 1933 Mad 360 (362). 

8. (TO) 12 Cal I. Jour 419 (422) (DR). 

Also eee S 145, N. 11 

9. *( 33) 20 A I It 1933 Lali 89 (90) : 14 Luh 281 
(SR). (Surety incurring personal obligation —. No 
additional dutv under Stump Act.) 

(’34)21 AIR 1931 Lub 228(229): 14 Lab 708 (DB). 
(Personal bond — Stamp under Art. 6, Court-fee? 
Act, is aullicieut.) 

Note 11a 

1. (’37) 2 4 AIR 1937 Lab 772 (776). 

C See also (’36) 23 A I It 1936 Lah 163 (465). 
(Liability of surety in such cases i 9 determined 
by the unde, taking that he has given to the Court 
by means of the agreement or statement made bv 
him which is accepted bv the Court.)! 
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that a surety was discharged if the judgment-debtor applied to be declared an insolvent, 
in time, though he failed to appear when called upon . 1 The substitution of the words "if 
he fails so to apply and to appear ” in the present section now makes it clear that the 
surety is not discharged by the mere filing of the insolvency application by the judgment- 
debtor, but that his liability continues until a final order is made on the petition in 
insolvency . 2 

The surety will be liable (l) if the judgment-debtor fails to apply in time to be 
declared an insolvent ; 3 or (2) if he fails to appear whenever called upon to do so . 4 A 
security bond executed under this section can be enforced against the surety although there 
has been a failure on the part of the judgment-debtor of only one of the two conditions 
set out herein . 6 


Application within one month to be declared an insolvent. — A surety is not 
discharged by a petition by the judgment-debtor to be declared an insolvent where it is not 
in proper form and not within the prescribed time . 6 Where a judgment-debtor presented 
an insolvency application not in a proper form and not accompanied with the necessary 
deposit, .and the same was returned for amendment but was not represented thereafter, 
the surety was held not discharged from his liability . 7 Where, however, a surety bond is 
given undertaking that the judgment-debtor would "continue the insolvency proceeding," 
the liability continues only up to the adjudication. The fact that after adjudication it is 


annulled for the default of the insolvent will 

Note 12 

1. (’87) 15 Cal 171 (174). 

(’95) 19 Bom *210 (212). 

(’01) 24 Mad 560 (562). 

(’91) 13 All 100 (102). 

(’06) 28 All 387 (389). (Execution application 
against surety after judgment-debtor’s application 
in insolvency is not in accordance with law.) 

(’93) 15 All 183 (184. 185). (The object being only 
to insure that the judgment-debtor should apply 
to be declared an insolvent.) 

(’03) 13 Mad I, Jour 484 (485). 

(’03) 26 Mad 366 (367) (Subsequent withdrawal of 
insolvency petition did not matter.) 

(’92-96) 1892-96 Upp Bur Rul 269. 

(’94) 1894 Pun Rc No. 100. 

2. (’22) 9 AIR 1922 Bom 340 (340) : 46 Bom 702. 
(’14) 1 AIR 1914 Mad 270 (271). 

3. (’35) 22 AIR 1935 Lab 918 (918). 

4. (’37) 1937 Mad W N 1165 (1166) (DB). (Bond 
undertaking that judgment debtor would be pre¬ 
sent on specified date and that in default surety 
would produce him — Failure to produce after 
specified date when called on by Court — Surety 
liable.) 

(’36) 23 A I It 1936 Rang 168 (170) : 14 Rang 190 
(DB). (Meaning of “when called npon to appear” 

— Service of special notice calling upon debtor to 
appear on any particular occasion not necessary 
—It is sufficient if bis counsel is informed that his 
presence would be necessary on next date.) 

(’14) 1 AIR 1914 Mad 270 (271). 

(’28) 15 A I It 1928 Lab 974 (975). (Surety under¬ 
taking to produce judgment-debtor on date fixed 
must produce even though decree-holder remains 
absent ) 

(■27) 14 AIR 1927 Mad 1081 (1081) (DB). 

(’10) 12 Cal L Jour 419 (422) (DB). 

(’25) 12 AIR 1925 Lab 170 (171). 


not render the surety liable under the bond . 8 

(’26) 13 A I R 1926 Mad 958 (959). (Liability of 
surety not extinguished because judgment-debtor 
has obtained protection order.) 
f Sec also (1900) 1900 All W N 156 (157). (Bond 
not making sureties liable for performance of the 
decree but only for production of the judgment- 
debtor before the Court. Seotions 253 and 336 of 
the Code of 1882 held not applicable.) 

(’10) 1910 Pun L R No. 51. (Where be appears on 
the duo date in obedience to the order of the Court, 
surety is not liable.)] 

5. (’42) 29 AIR 1942 Sind 134 (136) > ILR (1942) 
Kar 79 (DB). (Dissenting from AIR 1940 All 338; 
A I R 1936 Sind 244 : 30 Sind L R 177 ) 

(’36) 23 A I R 1936 Sind 244 (246) : 30 Sind L R 
177 (DB). 

[But see (’40) 27 AIR 1940 All 304 (304) : ILR 
(1940) All 338 (DB) ] 

6. (’28) 15 AIR 1928 Sind 192 (192). 

[See (’31) 18 A I R 1931 Bom 444 (446). (Where 
however all the particulars required by S. 13 of 
the Provincial Insolvency Act, were not complied 
with but application was bona fide, it was held 
enough to discharge surety.)J 

7. (’28) 15 AIR 1928 Sind 192 (192). 

[See also v ’42) 29 AIR 1942 Sind 134 (136); ILR 
(1942) Kar 79 (DB). (Deposit not mado within 
the time allowed though the application was 
presented within time — Held surety was not 
discharged.)] 

8. (’34) 20 AIR 1933 Nag 40 (41, 42); 29 Nag L R 28. 
[See also (’43) 3o A I R 1943 Mad 363 (364, 365) 

(DB). (Surety bond requiring judgment-debtor to 
apply in insolvency and to conduct regularly and 
properly the proceedings thereon—Surety bond 
must be strictly construed and the surety cannot 
be made liable for failure on the part of the in¬ 
solvent to apply for discharge ) 

(’36) 23 AIR 1936 Mad 963 (963, 964.)] 
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A Court has no jurisdiction to extend the period of one month fixed by the section. The 
period being one fixed by laio, S. 148 has no application to it. 0 


Appearance whenever called upon. — A security bond under this section is in 
the nature of a continuing guarantee and the surety is entitled to produce the judgment- 
debtor before the Court and request it to absolve him from further liability under the 
bond . 10 But the production of the judgment-debtor at a time when it is impossible for 
the Court or the decree holder to take any steps to have the judgment.debtor taken into 
custody does not amount to his appearance when called upon to appear and the surety 
will not bo discharged thereby . 11 "Where the judgment-debtor dies before breach of either 
of the conditions of the bond, the surety is discharged thereby . 12 But where he dies after 
the breach of any one of the conditions, as for instance where he fails to apply within 
one month and then dies, the liability of the surety continues and he is not discharged . 13 


Under the old Code, the security had to be “that he will appear when called upon’’ 
and it was held that this referred to the particular execution application in which the 
judgment-debtor was arrested, so that if that application was dismissed or struck oft’, the 
surety was discharged . 14 Under the present section the security must bo “that he will 
appear, when called upon in any proceeding upon the application or upon the decree in 
execution of which he was arrested.” This makes it clear that a surety will not be 
released by the dismissal of the particular execution application , 15 especially where a 
‘breach of the conditions of the bond had occurred before the dismissal . 16 But, where, after 
the execution of the security bond, the judgment-debtor applied to the Debt Conciliation 
Board to settle his debts including the debt due to the decree-holder and on production of 
the certificate showing that such application had been made, the execution case was struck 
off as infructuous and the order was accepted without protest by the decrce-holder, it was 
held that both parties must be considered to have accepted tho position that the execution 
proceedings had come to an end and that the matter would bo dealt with, thenceforth, 
by tho Debt Conciliation Board, i. c., in other, words, that the surety bond was regarded as 
cancelled and it was not thereafter open to the decree-holder, when he had refused to 
accept the offer made by the judgment-debtor before the Debt Conciliation Board, to ask 
the Court to realise tho security . 17 


9. + (’26) 13 AIR 1926 Mad 689 (689, 690). 

(’26) 13 AIR 1926 Mad 286 (286). 

Al 60 see Section 118 Note 1. 

10. (’34) 21 AIR 1934 Lah 962 (962). 

(’29) 16 AIR 1929 Lab 262 (262, 263). 

fBut see (’42) 29 A I It 1942 Mad 101 (102). 
(A surcty-under this section cannot claim to be 
released from bis obligation at any stage before he 
has fully carried out his undertaking to the Court 
— AIR 1934 Lab 962, dissented from.)] 

11. (’25) 12 AIR 1925 All 344 (343) (DR). (Order 
for stay of execution against judgment-debtor in 
force—Production of judgment-debtor at that time 
without notice to decree.holder.) 

r See also (’87) 14 Cal 757 (760). (Voluntary ap¬ 
pearance of judgment-debtor for another purpose.)] 

12. (’14) 1 AIR 1914 Cal 162(103): 41 Cal 50(DB). 
(Death before occasion to appear in Court arrives.) 

(’07) 29 All 466 (468). (Death before order on in¬ 
solvency application was passed.) 

(’01) 24 Mad 637 (639) (DB). (Death before expiry 
of specified time to appear.) 

13. (’24) 11 AIR 1924 Bom 428 (429) : 48 Bom 
500 (DB). (Tho fact that a warrant of arrest was 


issued against tho judgment-debtor at that time 
makes no difference.) 

14. (’87) 14 Cal 757 (760, 761) (DB). 

(*S'cc also (’95) 19 Bom 694 (696). (Question as to 
discharge of surety’s liability left to be decided in 
separate suit.)] 

15. (-17) 4 AIR 1917 Mad 237 (239) : (1916) 2 Mad 
W N 273 (275) (DB). 

(’32) 19 AIR 1932 Lah 192 (493). (Execution dis¬ 
missed for default of decree-holder.) 

[See also ('35) 22 AIR 1935 Lah 918 (919). (Pre¬ 
vious execution proceedings against judgment- 
debtor consigned to the record room — Surety is 
not discharged.) 

('34)21 AIR 1934 Lah 92(92). (Surety bond held 
to ho in forcoonly during continuance of execution 
proceedings in absonce of indication to contrary.)] 

16. (’39) 26 AIR 1939 Sind 270 (272) : ILR (19391 

Kar 401 (4Go) (DB). 1 ' 

(’21) 8 AIK 1921 l'at 72 (73) (DB). (Surety accepted 
liability on judgment-debtor failing to anulv ) 

Also see S. 145 Note 9. PP J ' 

197 21 AIH 1037 N0R 269 (270) : UjR (1939) 
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The non-production of the judgment-debtor owing to illness which renders his 
attendance physically impossible without risk to health or life is a valid excuse and does 
not render the surety liable on the bond. 18 Nor can he be proceeded against while the 
proceedings in insolvency filed by the judgment-debtor are pending and there is no other 
default. 19 See also the undermentioned cases. 20 

A decree-holder has no cause of action against an attesting witness to a security 
bond for appearance of an insolvent judgment-debtor. 21 

Death of surety. — Where in execution proceedings against a surety for a 
judgment-debtor the surety dies, the decree-holder should, in order that he may continue 
the proceedings, substitute in the place of the deceased surety his legal representatives. 
The Court should issue notice to them and their objections should be heard before the 
execution proceeding can be further continued against them. 22 


13. Realisation of security. — A security bond under this section is in favour 
of the Court and not the decree-holder} Where therefore, a condition of the bond is 
broken the option as to whether the security should be realised or the judgment-debtor 
committed to jail rests with the executing Court and not with the decree-holder. 2 The 
Court in a proper case can refuse in its discretion to execute the bond against the surety. 8 
i he creditor interested must, however, take the necessary steps to move the Court in the 
matter. 4 J.he Court cannot proceed both against the judgment-debtor and against the 
surety. It can oflly proceed against the one or the other. 6 But a mero issuo of a warrant 
against the judgment-debtor will not bar the Court from proceeding against the surety if the 
warrant is unfruitful/’ nor will an arrest without committal of the judgment-debtor have 
the efiect ol' discharging the surety, 7 though the surety will be automatically discharged 


18. (’20) 16 AIR 1920 Lab 479 (ISO.) 

(’38) 25 AI It 1938 Mad 530 (531). (Rut illness 
which would not render the presenco of the 
judgment-debtor physically impossible will not 
absolve the surety ) 

19. (’OP) 28 All 387 (389). (Execution application 
if made against surety is not in accordance with 
law.) 

20. (’39) 26 AIR 1939 Sind 270(271) : ILR(1939) 
Kar 401 (403, JO-1) (DR). (The fact that a judg- 
ment-debtoi' for whose appearance a person has 
stood surety absconds docs not necessarily involve 
u breach of the condition in the surety bond 
executed by the surety if that bond provides that 
he should appear only when ordered by the Court 
--Case adjourned from time to time — Order for 
appearance at adjourned hearing is necessarily 
implied.) 

* 35) 22 AIR 1935 Mad 543 (544). (Surety under¬ 
taking to produce judgment-debtor in Court in case 
latter failed to apply f v r insolvency and on default 
to pay the decretal amount — Held, surety’s 
liability for the decretal amount did not arise 
merely on failure of judgment-debtor to apply for 
insolvency within the stipulated period but such 
liability would arise only on failure to produce the 
judgment-debtor in Court as stipulated.) 

21. (’80) 1 Rom 165 (468) (DR). (Suit on ground 
of misrepresentation as to solvency of surety.) 

22. (’101 27 AIR 1910 Pat 142 (144) : IS Pat 761 
(DR). 

Note 13 

1. ('271 11 AIR 1927 Rah 336 (3361. 


(’28) 15 AIR 1928 Mad 469 (470) (DB). (It is a 
contract between Court and parties and isoperative 
only after acceptance by Court.) 

2. f (’29) 16 AIR 1929 All 377 (377, 378). 

(*37) 24 AIR 1937 Pat 476 (477) (Assumed— 
When once the Court exercises its option and dis¬ 
charges the surety, it cannot afterwards re-opon 
the matter and proceed against him.) 

[But see (’42) 29 AIR 1942 Pat 506 (507, 508) : 
21 Pat 6-14 (DB). (Section 55 (4) does not leave the 
option to tbo Court—The section give«the decree- 
holder two remedies and he may avail himself of 
either.)] 

3. (’41) 23 AIR 1941 Cal 122 (122, 123). (In the 
circumstances of this case the Court refused to 
order realisation of security as the decree-holder 
had not for a long time taken steps to realise the 
security.) 

(’22) 0 AIR 1022 Bom 340 (341) : 46 Rom 702. 

4. (’03) 26 Mad 258 (259). (Tbo transferee of the 
decree-holder has tbo same rights as the decree- 
holder of proceeding against the surety.) 

5. (’42) 29 AIR 1942 Pat 506 (507, 508) : 21 Pat 
644 (DB). (Judgment-debtor sent to jail—Subse¬ 
quent proceedings against surety not allowed.) 

(’29) 16 AIR 1929 Lab 479 (480). 

(’33) 20 AIR 1933 Nag 38 (38, 39) : 29 Nag L Ii 
83. (Judgment-debtor committed to prison •— 
Surety is automatically discharged.) 

(’21) 11 AIR 1924 Bom 428 (429) : 48 Bom 600 
(DB). 

6. (’24) 11 AIR 1924 Bom 428 (429) : 48 Bom 500 
(DB). 

7. (’31) 18 AIR 1931 Bom 444 (446). 


v 
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if the judgment-debtor is committed to the civil prison. 8 

From tho fact that the bond is executed in favour of the Court and not of the 
decree-holder it also follows that the surety’s liability is not extinguished under S. 135 of 
the Contract Act by the decree-holder granting time to the judgment-debtor. 0 

Moneys realised'from the security cannot be forfeited to Government but should 
be utilised to satisfy tho decree amount. 10 The decree-holder will not, however, bo entitled 
to anything more than the amount due to him under the decree. 11 But subject to this 
condition, the Court has no power to reduce the amount for which the bond is executed. 12 

14. “The Court may release him from arrest.” Under tho old Code a 
judgment-debtor expressing his intention to file a petition in insolvency and complying 
with the provisions of tho section was entitled to be discharged from custody. 1 The 
substitution of the word “may” for the word “shall” in sub-s. (4) by Act III of 1921 makes 
the release depend upon the discretion of the Court. 

A judgment-debtor who, when brought before the Court under arrest, has not 
expressed his intention to apply to be declared an insolvent, is not thereby precluded 
from so applying during his imprisonment, and getting himself released under the 
insolvency laws. 2 


15. Damages for wrongful arrest. — In a suit for damages for wrongful 
arrest in execution of a decree, the plaintiff must show _ 

(a) that the original action out of which the alleged injury arose was decided 
in his favour, 

' b) that the arrest was procured maliciously and without reasonable and 
probable cause, and 

(c) that ho has suffered some collateral wrong. 1 


16. Insolvency, when a protection from arrest. — A judgment-debtor is 
not protected from arrest by tho mere fact of his having applied in insolvency whether 
the debt for which he is sought to be arrested is mentioned in the schedule or not. 1 Kven 
an order of adjudication will not protect the debtor in respect of debts not provable 
in the insolvency proceeding. 2 In respect of debts scheduled in the insolvency petition, 
there is, by the mere fact of adjudication, a qualified protection inasmuch as tho debtor 
cannot be proceeded against without the leave of the Insolvency Court? Where a 
protection order has been made in favour of tho insolvent under s. 31 of tho Provincial 
fiioohency Act, the debtor will have an unqualified protection against all proceedings in 
respect of the scheduled debts. 4 


8. (*35) 22 AIR 1935 Lull 918 (9191. 

9. (-27) 14 AIR 1927 Lull 330 (330). 

10. (’30' 23 AIR 1930 Sind 244 (240) : 50 Sind L 
R 177 (DR). 

(•12) 39 Cul 1018 (1050). 

11. (’21) 8 AIR 1921 Cul 559 (500) (DR). 

[But sec observations in ( 37) 1937 Mud \V \ 
1165 (1160).) 

Also see S. 145 Note 7. 

12. (’36) 23 AIR 1936 Sind 241 (240) : 30 Sind I. 
R 177 (DR). 

Note 14 

1. (’85) 8 Mad 270 (277). 

<’98) 1898 Run Re No. 59. (Court is however not 
bound to release him if such intention is expressed 
after termination of proceedings under Scation 337.) 

2. See R. 23 of the Provincial Insolvency Act. 1020. 


(’85) 11 Cul 451 (459) (DR). (dud”ment-debtor 
could be released under Section 349 of the old Code.) 
[But see (’85) 8 Mud 503 (504) (DR). (Under the 
old Code when a debtor was imprisoned he could 
only bo di-charued under Section 34J and not 
S. 349 of the Code.) 

(’88) 12 Rom 46 (47. 48) (DR). 

Note 15 

1. (’Til) 4 Cul 583 (585. 580) (DR.). 

Note 16 

1. (10) 1910 Run W R No. 83. p. 202. 

+ (’001 9 Oudh Cus 12 (10) (1)R). 

2 (’89) 10 Cul 85 (88) (DR) 

3. See sectu.n 28 (2) of the Provincial Insolvency 
Act. V of 1920. 

( 27) 14 AIR 1927 Mad 919 (920) : 50 Mad 977. 

4. See Section 31 of the Provincial Insolvency Act 

V of 1920. J 
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17. Application for arrest, if a step-in-aid of execution_An application 

tor tho arrest of the judgment-debtor will be an application for execution and will give a 
tresh starting point of limitation under Art. 182 of the Limitation Act. 1 An application 
by the heirs of the decree-holder will also be a step-in-aid of execution within the meaning 
of the said Art. 182 even though the heirs have not obtained a succession certificate and 
have not been placed on the record. 2 

18. Appeal and revision from orders under the section._An order 

against the judgment-debtor or against the surety under this section is an order falling 
within s. 47 and is appealable as a decree. 1 So also is an order against a decree-holder 
refusing simultaneous execution against tho person and property of the judgment-debtor. 2 

As mentioned in Note 13, when a condition of the bond is broken, the option of 
proceeding against the surety or the judgment-debtor lies with the Court. When the Judge 
exercises the option in favour of the surety, the matter cannot be subsequently re-opened. 8 


Prohibition of arrest 
or detention of women 
in execution of decree 
for money. 


56. (S. 245A.] Notwithstanding anything in this 
Part, the Court shall not order the arrest or detention 
in the civil prison of a woman in execution of a decree 
for the payment of money. 


1. Scope of section. — Bofore the Code of 1908 was enacted, there was no rule 
prohibiting tho arrest of women in execution of decrees and a purdanashin woman was 
held not exempt from arrest. 1 Under the present section a Court cannot arrest a woman 
in execution of a money decree? But, can a woman be arrested in execution of a decree 
for the restitution of conjugal rights? Under o. 21 R. 33 as it originally stood, such arrest- 
was legal. 3 But after that rule was amended by Act XXIX of 1923 a decree for the 
restitution of conjugal rights, whether against the husband or tho wife, cannot be executed 
by the arrest of the judgment-debtor. 

Although this section exempts a woman from arrest in execution of a decree for 
money, yet where in a suit for money a woman is the plaintiff, she may be required 
under o. 25 n. 1 (8) to give security for the defendant's costs. 


S7. (S. 338.) The ‘[Provincial Government] may fix scales, graduated 

according to rank, race and nationality, of monthly 
Subsistence-allowance, allowances payable for the subsistence of judgment- 

debtors. 

[1877, S. 338; See O. 21 R. 39.) 

a.'Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “Locul 
Government.” 


Note 17 

1. See Art. 1S2 (5) of tho Limitation Act. 

[See (’97) 24 Cal 778 (780, 784). (Even if the 
application is unsuccessful.)] 

2. (’93) 20 Cal 755 (757) (DU). 

t (’96) 20 Bom 76 (77, 78) (DB). 

(’08) 31 Mad 77 (80) (DB). 

Note 18 

1. (’95) 1895 Pun Rc No. 69 p. 338 (338). (Order 
of imprit-onmnni of judgment-debtor.) 

C32) 19 AIR 1932 Bom 77(78). (l«’or appealability 
of orders against surety, see Section 145.) 


Also see S. 47, N. 71a and O. 21, It. 40, N. 9. 

2. (’83) 7 Bom 301 (302) (DB). 

Also see O. 21, R. 21, N. 2. 

3. (’37) 24 AIR 1937 Pat 476 (477). (Matter re¬ 
opened—Revision lies.) 

Section 56 — Note 1 

1. (’68) 10 Suth W U 21 (26) (FB). (Absolutely.) 

2. (’22) 9 AIR 1922 Nag 98 (100, 101): 18 Nag Lit 
145 (DB). (The proposition that no money decree 
possible which does not carry with it a right to 
urrest the judgment-debtor is not correct.) 

3. See (’67) 11 Moo Ind App 551 (609) (PC). 
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58 . [Ss. 341, 342.] (1) Every person detained in 
Detention and release. the c j v jj prison in execution of a decree shall be so 

detained,— 

(а) where the decree is for the payment of a sum of money exceeding 

fifty rupees, for a period of six months, and, 

(б) in any other case for a period of six weeks : 

Provided that he shall be released from such detention before the 
expiration of the said period of six months or six weeks, as the case 
may be, — 

(i) on the amount mentioned in the warrant for his detention 
being paid to the officer in charge of the civil prison, or 
(//) on the decree against him being otherwise fully satisfied, or 
(ii'i) on the request of the person on whose application he has been 
so detained, or 

(iV) on the omission by the person, on whose application he has 
been so detained, to pay subsistence-allowance : 

Provided, also, that he shall not be released from such detention 
under clause (») or clause (iff), without the order of the Court. 

(2) A judgment-debtor released from detention under this section 
shall not merely by reason of his release be discharged from his debt, but 
he shall not be liable to be re-arrested under the decree in execution of 
which he was detained in the civil prison. 

( 1877, Ss. 341 and 342; 1859, S. 278. | 


1. Legislative changes. 

2 . “Subsistence-allowance.” 

3. Omission to pay subsistence allowance 

will result in release of judgment- 
debtor. 

4. Person released from detention under this 

section cannot be re-arrested. 


5. Interim protection order, effect of. 

6. Period of detention. 

7. Release does not discharge debtor from 

debt. 

8. Contempt of Court. 

9. Application for arrest, if saves limitation. 

10. Miscellaneous. 


Synopsis 


Legislative changes. — The following arc the main changes effected : 

(1) Clauses (a) and (b) of sub-s. (l) correspond to s. 342 of the old Code, but the 

phraseology has been changed with a view to make it clear that the Court 

has no power to fix shorter periods than those mentioned in the section. 
See Note c. 

( 2 ) The proviso to sub-s. (l) and sub-s. ( 2 ) corresjxmd to 8. 341 of the old Code 

clauses (a) to (dj. 


2. “Subsistence-allowance.” — The cost of clothing, etc., of the judgment. 

obtor, required to be supplied by the decree-holder under 8.33 of the Prisons Act is not 

subsistence allowance” under s. 53 which includes only the monthly allowance fixed bv 
scale under s. 67 of the Codo. 1 J 


Section 58 — Note 2 

\nwoln? liQr liul 61 : 17 Ind Ca9 

11 fJH). (Debtor released for non-payment of 


cost of 

(*93) 1893 1’un lie No. 43, p. 202 (Do ) 
Also boo O. 21, R. 39, N. 3. 


clothing and bedding can bo ro-arreoted ) 
33 Pun lie No. 43. r>. 209 \ 
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3. Omission to pay subsistence allowance will result in release of 
judgment-debtor. — On failure of the decree-holder to pay subsistence allowance the 
judgment debtor should be released. 1 A payment cannot be considered to have been made 
to the officer in charge of the prison until it actually reaches his hands. Hence where, 
though the subsistence allowance has been sent by money-order to such officer sufficiently 
early to reach him in time, it does not actually reach him in time, there is an “omission 
to pay” within s. 58 (b) (iv). 2 Where a judgment-debtor is released on the application of 
the decree-holder the latter is entitled to a refund of the balance of the subsistence money 
advanced by him that remains in Court at the time of the debtor's release. 3 


4. Person released from detention under this section cannot be re¬ 
arrested. — A judgment-debtor released from detention under this section cannot be 
re-arrested in execution of the same decree. 1 Hence, a judgment-debtor cannot, in 
execution of an instalment decree, be arrested and imprisoned separately for default in 
respect of each instalment. 2 But the immunity from re-arrest exists only when the 
judgment-debtor has been actually detained in prison 3 and not where he has been merely 
arrested. Hence, where after arrest the judgment-debtor is released before actual impri¬ 
sonment, he can be re-arrcstcd in execution of tho decree. 4 But where the warrant of 
commitment to jail has been made out, a discharge of the judgment-debtor whilst in 
confinement in the court-house is a release from "detention” within the meaning of this 
section. 6 Another condition for the applicability of the immunity from re-arrest is that 
the release from detention must be under this seotion. Thus, a debtor who has been 
released owing to a mistake of the jail authorities in sending the demand for clothing 
under S. 33 of the Prisons Act to a wrong address is not exempt from re-arrest under this 
section. 6 See also Note 5. A Court cannot direct the re.arrest of a judgment-debtor without 
any petition or motion of the decree-holder. 7 


5. Interim protection order, effect of. — Where a judgment-debtor who 
has been arrested and imprisoned in execution of a decree applies to be adjudicated an 
insolvent and obtains an interim protection order and is released, is he liable to be 
re-arrested under the decree ? On this question there is a conflict of decisions. The High 
Courts of Allahabad 1 and Bombay 3 take tho view that the judgment-debtor is liable to be 


Note 3 

1. Bourke O C 28. 

Bourke O C 51 (Subsistence allowance must be 
paid in advance.) 

Bourke O C 59. (Do ) 

2. (*14) 1 A I R 1914 Mad 24 (24). (Con?erjuent 
release of the debtor is a release under tliis section ) 

3. (’68) 5 Bom S C R A C 84 (85) (DB). 

Also see O. 21 R. 39, N 1. 

Note 4 

1. (’G8) 4 Mad H C It 76 (77) (DB). (Release for 
non-payment of subsistence money.) 

Bourke O C 109. (Do. The decision in 1873 Pun 
Re No. 37 under the Code of 1859 must be regarded 
as absoletc ) 

2. t’83) 7 Bum 10G (108) (DB). 

3. t (’37) 24 AIR 1937 Lab 263 (254) (Detention 
in court-boose is not detention in civil prison — 
Judgment-debtor can be re-arrested ) 

4. (’70) 6 Mad H C II 84 (84) (DB) (The Code 
expressly preserves a distinction between arrest and 
imprisonment.) 

( 99) 2 Upp BurRul281. (Judgment-debtorarrested 


and released immediately without being impri¬ 
soned ) 

*(’29) 16 AIR 1929 Lab 361 (362). (Judgment- 
debtor released while being taken to civil prison.) 
(’04) 26 All 317 (318) (DB). (Judgment-debtor ar¬ 
rested but not imprisoned duo to decree-holder’s 
failure to pay subsistence allowance.) 

(’85) 8 Mud 21 (22) (DB). (Disoharge before im¬ 
prisonment on account of non-payment of subsist¬ 
ence money.) 

(’96) 23 Cal 128 (129) (DB). (Judgment-debtor 
arrested and discharged before imprisonment on 
ground of bis being exempt from arrest under 

S. 135, C. P. Code.) 

5. (’85) 9 Bom 181 (182) (DB). 

6 . (T2) 6 Low Bur Rul 61 (62) : 17 Ind Cas 911 
(912). 

7. (’71) 15 Suth W R 68 (68) (BB). 

Note 5 

1. (’ll) 33 All 279 (282) (DB). (Such release is not 
discharge under this section.) 

2. *( 02) 26 Bom 652 (6 >9) (DB). (Release under 
S. 13, Indian Insolvents’ Act.) 
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re-arrested in such a case as, according to them, tho only cases in which the judgment- 
debtor is entitled to exemption from re-arrest are those enumerated in S. 58 . But tho 
Calcutta High Court has taken the opposito view and held that once tho judgment-debtor 
is released from imprisonment in execution of a decree ho cannot be re-arrested under the 
same decree. 3 It is submitted that tho view taken in Bombay and Allahabad is more in 
consonance with the language of the section. 

6. Period of detention. — Under this section, the Court has no power at its 
discretion to fix shorter periods of imprisonment than those prescribed in tho section. 1 
Where the defendant is under imprisonment under o. 38, R. 4 of tho Code, such imprison¬ 
ment suffered after tho date of the decree must be deemed as imprisonment in execution 
of the decree and the period of imprisonment after that date must be taken into consi¬ 
deration in calculating the period prescribed by S. 58. 2 Where a judgment-debtor is 
released, not under this section, but under a mistake of the jail authorities and ho is 
re-arrested, tho period of imprisonment under the new warrant should include the period 
of imprisonment already suffered under the old warrant. 3 

7. Release does not discharge debtor from debt. — A release under this 
section does not discharge the debtor from the debt. Ilia property remains liable to 
attachment and sale 1 and he can also he adjudicated an insolvent for the debt." 

Under the U. P. Tenancy Act, 1939, 3 whero a judgment-debtor has boon released 
from detention the Court may declare him absolved from liability for payment of money 
under that decreo and such liability shall thereupon bo extinguished. 

8. Contempt of Court -This section does not apply to cases of imprisonment 

for contempt of Court, 1 the power of the Court to imprison for contempt being irrespective 
of tho Code. 2 


9. Application for arrest, if saves limitation. — An application for the 

arrest of a judgment-debtor in contravention of this section does not give a fresh starting 
point of limitation. 1 K 


10. Miscellaneous. — A Court will release a debtor where tho jailor holds no 
warrant 1 but not where tho warrant is only informal. 2 


A return to a writ of habeas corpus must be taken to bo true and cauuot be 
controverted by affidavit; 3 but whore a debtor who is arrested and imprisoned under a 
warrant of the Pre sidency S mall Cause Court is brought beforo the High Court on a 


3. (’95) 20 Cal 874 (878) (Circumstances under 
which release is obtained are immaterial.) 
t (’»6) 12 Cal 652(650, 657) (DU). (Debtor released 
on bail, in theory, remains in custody under tho 
original warrant.) 

Note 6 

1. (’89) 13 Mad 141 (142) (DD). 

('02) 5 Cal W N 145 (146) (1)U). 

2. (’83) 7 Bom 431 (437) (SB). 

3 - Cl 2 ) 6 Low Bur Kul 61 (G2) : 17 Ind Cns 911 
(912). (Demand to pay oufit of clothing sent to 
wrong address — Decree-holder not receiving it in 
time ) 

• Note 7 

1. (’68) 1868 Beng L It Sup 889 (891) <FB). (Deb¬ 
tor re-leased at the request of the creditor,) 


2. (’69) 6 Bom H C It O C 80 (87). 

3. U. I\ Act XVII of 1939, Sell. 11, List •>. 

Note 8 


1. (’79) 4 Cal G55 (659) (DB). 

2. ft’H.J) 7 B‘-m 5 ( 12 ) (DB) (Power was vested 
by Royal Charter in the Supreme Courts and 
subsequently in the present High Courts.) 

(’83) 7 Bom 1 t4). (Power tv.t allicted bytbeCode.) 

Noie 9 


I. (’90) 12 All 64 (65) (DB). (Being 
anco with law.”) 


“not in accord - 


Note 10 

1. 1 I nil Jur (N S) 19. 

2. Bourke, O C U6. 

3. ( 70) 5 Beng L It 418 (428). (But 
amended.) 


may bu 
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writ of habeas corpus, be is entitled to show that he was privileged from arrest, the 
Presidency Small Cause Court not being a Court of co-ordinate jurisdiction with the 
High Court but subordinate to it. 4 Under the Oudb Rent Act 5 the imprisonment and 
attachment may, subject to the provisions of this section, be continued until the party 
complies with the terms of the decree. 


, (S. 653.] (1) At any time after a warrant for the arrest of a 
Release on ground judgment-debtor has been issued the Court may cancel 

it on the ground of his serious illness. 


of illness. 
/ 


(2) Where a judgment-debtor has been arrested, the Court may 
release him if, in its opinion, he is not in a fit state of health to be 
detained in the civil prison. 


(3) Where a judgment-debtor has been committed to the civil prison, 
he may be released therefrom — 

(a) by the a [Provincial Government), on the ground of the existence 

of any infectious or contagious disease, or 

( b) by the committing Court, or any Court to which that Court is 

subordinate, on the ground of his suffering from any serious 
illness. 


(4) A judgment-debtor released under this section may be re-arrested, 
but the period of his detention in the civil prison shall not in the aggre¬ 
gate exceed that prescribed by section 58. 

n . Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for * Local 
Government.” 

1. Discretion of Court in issuing warrant —The provisions of this section 
are based on humanitarian grounds and if a judgment-debtor is suffering from serious 
illness, the Court would be well advised in ordering his release so as to escape from the 
moral responsibility in case anything should happen to him on being sent to jail. 1 A 
Court is not bound in every case to issue a warrant for arrest and if it has reason to 
believe that the judgment-debtor is not in a fit state of health to undergo confinement, 
it would act wisely in issuing a notice to him to show cause in the first instance. 2 The 
discretion exercised in issuing a warrant of arrest will not ordinarily be interfered with 

in api>eal. s 

2. On the ground of serious illness. — Asthma and indigestion do not 
constitute "serious illness" sufficient to enable the Court to cancel a warrant of arrest 
issued against the judgment-debtor. 1 


4. *f<( , 76) l Cal 78 (86). (Arrest by bailiff of Conrt as 
soon us debtor left Court premises for going homed 

5. Act XXII of 1S8G, Section 148 (2). 

Section 59 — Note 1 

1. t(’34) 21 AIR 1934 Lab 807 (808). (Tbeprovi¬ 
sions of this section are also not controlled by sub¬ 


sections (3) and (4) of S. 55.) 

2. f (’111 9 Ind Cos 746 (747) (DB) (Oudh). 

Also see O. 21, R. 37. N. 1. 

3. (’33) 20 AIR 1933 Lah 307 (303). (Unless 
wrongly exorcised.) 

Note 2 

1. (’33) 20 AIR 1933 Lah 307 (308). 
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ATTACHMENT 


attachment and sale 
in execution of 
decree. 


60 . (l) The following property is liable to attachment and sale in 

Property liable to execution of a decree, namely, lands, houses or other 

buildings, goods, money, bank-notes, cheques, bills of 
exchange, hundis, promissory notes. Government secu¬ 
rities, bonds or other securities for money, debts, shares 
in a corporation and, save as hereinafter mentioned, all other saleable 
property, moveable or immoveable, belonging to the judgment-debtor, or 
over which, or the profits of which, he has a disposing power which he 
may exercise for his own benefit, whether the same be held in the name 
of the judgment-debtor or by another person in trust for him or on his 
behalf : 

Provided that the following particulars shall not be liable to such 
attachment or sale, namely :— 

(a) the necessary wearing-apparel, cooking vessels, beds and bed¬ 
ding of the judgment-debtor, his wife and children, and such 
personal ornaments as, in accordance with religious usage, 
cannot be parted with by any woman ; 


( b ) tools of artisans, and, where the judgment-debtor is an agri¬ 

culturist, his implements of husbandry and such cattle and 
seed-grain as may, in the opinion of the Court, be necessary 
to enable him to earn his livelihood as such, and such 
portion of agricultural produce or of any class of agricultural 
produce as may have been declared to be free from liability 
under the provisions of the next following section ; 

(c) houses and other buildings (with the materials and the sites 

thereof and the land immediately appurtenant thereto and 
necessary for their enjoyment) belonging to an agriculturist 
and occupied by him ; 

(d) books of account; 

(e) a mere right to sue for damages ; 

(0 any right of personal service ; 

(g) stipends and gratuities allowed to a [ pensioners of the Crown), 
or payable out of any service family pension fund notified in 
the b [ Official Gazette ] by c [the Central Government or the 
Provincial Government) in this behalf, and political pensions; 

' J (M the wages of labourers and domestic servants, whether payable 
in money or in kind; °( J 2* * # ** ^ #] ; 

*1(0 salary to the extent of the first hundred rupees and one-half 
of the remainder : 

Provided that where such salary is the salary of a servant 
of the Crown or a servant of a railway company or local 


4crc. io. 
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authority, and the whole or any part of the portion of such 
salary liable to attachment has been under attachment, 
whether continuously or intermittently for a total period of 
twenty-four months, such portion shall be exempt from 
attachment until the expiry of a further period of twelve 
months and, where such attachment has been made in 
execution of one and the same decree, shall be finally exempt 
from attachment in execution of that decree.] 

(/) the pay and allowances of persons to whom the g | Indian Army 
Act, 1911, or the Burma Army Act applies] h [or of persons 
other than commissioned officers to whom the Naval Dis¬ 
cipline Act as modified by the Indian Navy (Discipline) Act, 
1934, applies] ; 

( k ) all compulsory deposits and other sums in or derived from any 
fund to which the Provident Funds Act, ‘11925], for the time 
being applies in so far as they are declared by the said Act 
not to be liable to attachment; 

(/) any allowance forming part of the emoluments of any k ( servant 
of the Crown] or of any servant of a railway company or 
local authority which the *[ appropriate Government] may by 
notification in the m | Official Gazette] declare to be exempt 
from attachment, and any subsistence grant or allowance 
made to n (any such servant] while under suspension; 

(m) an expectancy of succession by survivorship or other merely 

contingent or possible right or interest; 

(n) a right to future maintenance; 

(o) any allowance declared by °[any Indian law] to be exempt from 

liability to attachment or sale in execution of a decree ; and, 

(p) where the judgment-debtor is a person liable for the payment 

of land-revenue, any moveable property which, under any 
law for the time being applicable to him, is exempt from 
sale for the recovery of an arrear of such revenue. 

p Explanation /. — The particulars mentioned in clauses ( g ), (/»), (/)» 
(/), (/) and (o) are exempt from attachment or sale whether before or after 
they are actually payable, and in the case of salary other than salary of 
a “[servant of the Crown] or a servant of a railway company or local 
authority the attachable portion thereof is exempt from attachment until 
it is actually payable. 

Explanation 2. — In clauses (/i) and (i), “salary” means the total 
monthly emoluments, excluding any allowance declared exempt from 
attachment under the provisions of clause (/), derived by a person from 
his employment whether on duty or on leave. 
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8 Explanation 3. — In clause (/) “appropriate Government” means_ 

(0 as respects any ‘[person] in the service of the Central Govern¬ 
ment, or any servant of a Federal Railway or of a canton¬ 
ment authority or of the port authority of a major port, the 
Central Government ; 

• 

(») as respects any ‘[person] employed in connexion with the 
exercise of the functions of the Crown in its relations with 
Indian States, the Crown Representative ; and 

(m) as respects any other u [servant of the Crown] or a servant 

of any other railway or local authority* the Provincial 
Government. 

(2) Nothing in this Section shall be deemed_ 

to exempt houses and other buildings (with the materials and 

the sites thereof and the lands immediately appurtenant thereto 

and necessary for their enjoyment) from attachment or sale in 

execution of decrees for rent of any such house, building, site 
or land. 


a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “pensioners of 

the Government.” 

b. Substituted by ibid , for “Gazette of India.” 

c. Substituted by ibid, for “the Governor-General in Council.” 

d. Clauses (h) and (x) substituted by the Code of Civil Procedure (Second Amendment) Act, 1937 (IX of 

1937), Section 2, for the original clauses (h) and (i). 

e. The words “and salary to the extent of the first hundred rupees and one half the remainder of such 

salary • were omitted by the Code of Civil Procedure (Amendment) Act, 1943 (V of 1943). 

f. Clause (x) and the proviso thereto were substituted for the original clause (i) and the proviso, ibid. 

g. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “Indian Arti- 

cles of War apply.” 

h. Inserted by the Amending Act, 1934 (XXXV of 1934), Section 2 and Schedule. 

i. Substituted by the Code of Civil Procedure (Second Amendment) Act, 1937 (IX of 1937) Section *> 

for “1897.” 

j. Clause (l) substituted by ibid, for the original clause. 

k. Substituted for public officer ’ by the Code of Civil Procedure (Amendment) Act, 1943 (V of 1943). 

l . Words “appropriate Government” substituted by the Government of India (Adaptation of Indian 

Laws) Order, 1937, for “Governor-General in Council.” 

m. Words “Official Gazette” substituted by ibid, for “Gazette of India." 

n. Substituted for the words “any such officer or servant" by the Code of Civil Procedure (Amendment) 

ACl, 1 J4J ( V Ol 1 j'lijj, 

o. Substituted by the Government of India (Adaptation of Indian Laws) Order. 1937. for “any law 

passed under the Indian Councils Acts 1861 and 1892.” 

p. The original Explanation was re-numbered Explanation 1 by ike Code ol Civil Procedure (Second 

Amendment) Act. 1937 (IX of 1937), Section 2 and words within square brackets inserted by ibid 

" ““ ' V ° rllS “ PUbli ° ° mCCC " by thc C ° dc ° f Civil l’ roce dure (Amendment) Act, 19-13 

" E ( X Ix““ 1937 ).' i " 6 " r " <1 ^ SeCU ° n 2 °‘ ‘ be C0de °' C ' V “ I ' mCt ' lurC Amendment) Act, 1937 
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s. Explanation 3, inserted by the Government of India (Adaptation of Indian Laws) Order, 1937. 

t. Substituted for the words "public officer” by the Code of Civil Procedure (Amendment) Act, 1943 

(V of 1943). 

u. Substituted for the words “public officer,” ibid. 


Local Amendments. 


PUNJAB 

(a) In sub-section (l), in the proviso — 


(i) In clause (c), for the words “occupied by him” the following words 
shall be deemed to be substituted, viz : — 

“not proved by the decree-holder to have been let out on rent or lent 
# to persons other than his father, mother, wife, son, daughter, 
daughter-in-law, brother, sister or other dependents or left vacant 
for a period of a year or more;” 

(ii) After clause (c), the following clauses shall be deemed to be inserted, 
viz : — 


‘Y cc) Milch animals, whether in milk or in calf, kids, animals used for 
the purposes of transport or draught cart and open spaces or 
enclosures belonging to an agriculturist and required for use in 
case of need for tying cattle, parking carts, or stacking fodder 
or manure; 

(ccc) one main residential house and other buildings attached to it 
(with the material and the sites thereof and the land immedi¬ 
ately appurtenant thereto and necessary for their enjoyment) 
belonging to a judgment-debtor other than an agriculturist and 
occupied by him: Provided that the protection afforded by this 
clause shall not extend to any property specifically charged 
with the debt sought to be recovered.” 

(b) After sub-s. (2), the following sub-sections shall be deemed to be inserted, 
viz : — 

"(3) Notwithstanding any other law for the time being in force an agree¬ 
ment by which a debtor agrees to waive any benefit of any exemp¬ 
tion under this section shall be void. 

( 4 ) For the purposes of this section the word 'agriculturist’ shall include 

every person whether as owner, tenant, partner or agricultural 
labourer who depends for his livelihood mainly on income from 
agricultural land as defined in the Punjab Alienation of Land Act, 
1900. 

(5) Every member of a tribe notified as agricultural under the Punjab 

Alienation of Land Act, 1900, and every member of a scheduled 
caste shall be presumed to be an agriculturist until the contrary is 
proved. 

(C) No order for attachment shall be made unless the Court is satisfied 
that the property sought to be attached is not exempt from 
attachment or sale.” 

_Punjab Relief of Indebtedness Act, VII of 1934, S. 35 (as 

amended by Punjab Acts xn of 1940 and VI of 1942). 
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Synopsis 


1. Legislative changes. 

2. Subsequent amendments. 

3. Scope and applicability of the section. 

4. Property, meaning of. 

5. “All other saleable property.” 

6 . “Belonging to the judgment-debtor 

or over which or the profits of which 
he has a disposing power.” 

7. Debts. 

7a. Proviso to sub-section (1). 

8 . Necessary wearing apparel, etc. — 

Clause (a). 

9. Tools of artisans, implements of hus¬ 

bandry, etc. — Clause (b). 

10. Houses, etc., of agriculturists — 

Clause (c). 

11. “Books of account”—Clause (d). 

12. Right to sue ior damages — Clause (e). 

13. Right of personal service — Clause (f). 

14. Stipends and gratuities allowed to 

pensioners — Clause (g). 


15. Wages of labourers— Clause (h). 

16. Salary—Clause (i). 

17. Salary of Army Officers. 

18. Pay of persons to whom the Indian 

Army Act, 1911, etc., apply — 
Clause (j). 

19. Compulsory deposits, etc—Clause (k). 

20. Allowances of public officers, etc. — 

Clause (1). 

21. Mere expectancy or other contingent 

or possible right — Clause (m). 

22 . Right to future maintenance — 

Clause (n). 

22a. Moveable property exempt from sale 
for arrear of land revenue — 
Clause (p). 

22 b. Explanation II — Salary, meaning oi. 

23. Objections to attachment. 

24. Waiver of benefit of section. 


NOTK to the Synopsis. Sec the Notes indicated for the following topics : 


Auctioneer. See Note G. 

bonus by Railway Company. See Notes G and 19. 

Cooking Vessels. See Note 8. 

Delivery to post oflicc. See Note 19. 

In execution of n decree. See Note 3. 

Land assigned for maintenance. Sec Note? 21 
and 22. 

Life interest. Sec Note G. 

Life-policy. See Note G. 

Non-transferable office. See Notes 5 and L{. 
Ornaments. See Note 8. 


Political Pensions. See Note 14. 

Private Pensions. See Note 14. 

Profits of property. See Notes 7 and 12. 

Restraint upon anticipation. Sec Note G. 

Right of residence. See Note 5. 

Salary of private servants. See Note 1G. 

Security for performance. See Note 7. 

Service of a public nature. See Note 5. 

Stipends out of service family fund. Sec* Note 14. 
Trustee of a charity. See Note 5. 


Legislative changes. — The following are the main changes incorporated 
in the section in 190S : 

(L the words cooking vessels, ’ “boils’ ami “and such personal ornaments as, 
in accordance with religious usage, cannot be parted with by any woman” 
found in clause (a) are newly added. 

( 2 ) 1 he exemption relating to agricultural produce in clause (b) is new. 

<0J ( la use (e) lias been substituted for the corresponding clause of s. 2CG which 

ran as follows : “The materials of houses and other buildings belonging to 
agriculturists.” 

i i; In clause (g) tho words “military and civil ’ occurring m s. 2 *;g of the old 
( odu have been omitted as superfluous (viifa lb-port of the Select 
< ' mmittceb and tlie words “or payable out of .... in this behalf” have 
been added. 


(■',) Clause (h) is new. 

to) Jn clause »i), the words “or allowances 
have been added. 


equal to salary” and “while on dmv' 
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(7) Clause (k) is new. 

(8) In clause (1) the words “whether payable in money or kind” have been 

newly added at the instance of the Government of Burma (vide Report of 
the Select Committee). 

(9) In sub-s. (2), the words within brackets, namely “with the materials_ 

enjoyment are newly added with a view to correspond with the changes 
introduced in clause (l) (c). 

2. Subsequent amendments. 

(1) By Act XX of 1925, a proviso to clause (i) (i) was added and by Act XXVI of 

1923, the words “twenty rupees” and “forty rupees”, in clause (l) (i) were 
replaced by the words “forty rupees” and “eighty rupees” respectively. 
But the whole clause (i) was amended by Act ix of 1937 (see below). 

(2) Sub-section (2) originally contained two clauses (a) and (b). Clause (b) laid 

down that nothing in the section shall be deemed “to affect the provisions 
of the Army Act or of any similar law for the time being in force.” It has 
now been deleted by Act x of 1914, schedule II. 

(3) By s. 2 of Act ix of 1937 [the Code of Civil Procedure (Second Amendment) 

Act, 1937] the following changes w r ere made in the section : 

(a) The present clauses (1), (i) and (h) were substituted for the corresponding 
clauses (h), (i) and (1) as they existed prior to the amendment. 

For comparison, both the old and the present clauses (h), (i) and (1) are 
given below — 

PRIOR TO AMENDMENT. 

(li) allowances (being less than salary) of any public 
ofiicer or of any servant of a railway company 
or local authority while absent from duty; 


(i) the salary or allowances equal to salary of any 
such public ofiicer or servant as is referred to in 
clause (h) while on duty, to the extent of — 

(i) the whole of the salary, where the salary 
does not exceed forty rupees monthly; 

(ii) forty rupees monthly, where the salary ex¬ 
ceeds forty rupees and does not exceed eighty 
rupees monthly ; and 

(iii) one moiety of the salary in any other case; 

Provided that where the decree-holder is a society 
registered or deemed to be registered under the 
Co-operative Societies Act, 1912, and the judg¬ 
ment-debtor is a member of the society, the 
provisions of sub-clauses (i) and (ii) shall be 
construed as if the word “twenty” were substi¬ 
tuted for the word “forty” wherever it occurs 
and the word “forty” for the word “eighty.” 

(I) the wages of labourers and domestic servants, 
whether payable in money or in kind. 


THE CORRESPONDING PROVISION 
AFTER AMENDMENT OF 1937. 

(1) any allowance forming part of the emoluments 
of any public officer or of any servant of a rail¬ 
way company or local authority which the 
appropriate Government may by notification in 
the Official Gazette declare to be exempt from 
attachment, and any subsistence grant or allow¬ 
ance made to any such ofiicer or servant while 
under suspension. 

(i) the salary of any public officer or of any servant 
of a railway company or local authority to the 
extent of the first hundred rupees and one-half 
the remainder of such salary: 

Provided that where the whole or any part of the 
portion of such salary liable to attachment has 
been under attachment, whether continuously or 
intermittently for a total period of twenty-four 
months, such portion shall be exempt from 
attachment until the expiry of a further period 
of twelve months and, where such attachment 
lias been made in execution of one and the same 
decree, shall be finally exempt from attachment 
in execution of that decree; 


(h) the wages of labourers and domestic servants, 
whether poyable in money or in kind; and 
salary, to the extent of the first hundred rupees 
and one-half the remainder of such salary; 
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(b) The Explanation was re-numbered as Explanation I and the words “and 

in the case of salary.until it is actually payable” were added. 

(c) Explanation II was added. 

<4) Explanation hi has been newly added by the Government of India (Adapta¬ 
tion of Indian Laws) Order, 1937, and defines the term “appropriate 
Government” in cl. (1) which has been substituted for “Governor-General 
in Council” by the Government of India (Adaptation of Indian Laws) 
Order, 1937. 

(5) By the Code of Civil Procedure (Amendment) Act, V of 1943 , in cl. (h) the 

words “and salary.of such salary” were omitted and the whole of 

cl. (i) with its proviso as given now in the section was substituted for the 
old clause and the proviso which ran thus : 

“(i) the salary of any public officer or of any servant of a railway company or local 
authority to the extent of the first hundred rupees and one-half of the remainder of 
such salary; 

Provided that, where the whole or auy part of the portion of such salary liable to 
attachment has been under attachment, whether continuously or intermittently for 
a total period of twenty-four months, such portion shall be exempt from attachment 
until the expiry of a further period of twelve months and, where such attachment 
has been made in execution of one and the same decree, shall be finally exempt from 
attachment in execution of that decree;” 

Bee also the foot-notes to the text of the section. 


Ilestrospective effect of amendments. 

Under s. 3 of the Amending Act IX of 1937 referred to above, the Amendments 
made by s. 2 of that Act and referred to above have no effect in respect of any proceed¬ 
ings arising out of any suit instituted before the 1st June 1937. 1 

3. Scope and applicability of the section. — This section declares what 
properties are liable to attachment and sale in execution of a decree and what properties 
aie exempt therefrom. 1 It classifies the attachable properties under two heads : 

(1) lands, houses or other buildings, etc., which are specifically mentioned, and 

( 2 ) all ot/ier saleable property belonging to the judgment-debtor or over which 

he has a disposing power which lie may exercise for his own benefit, except 
in the cases specified in the proviso. 


I he section does not, however, affect any special or local law under which 
properties attachable under this section are declared to be not attachable in execution of 
decrees.- Thus, t he prop ert ies which have been declared by the following enactments to 


Section 60 — Note 2 

1. (’40) 27 AIR 1940 Sind 147 (150). (Application 
to execute award under Bombay Co-operative Socie¬ 
ties Act is not “proceeding arising out of suit”_ 

AIR 1938 Sind 170 not followed.) 

('40) 27 AIR 1940 Sind 100 (1G0). (“Suit” in S. 3 
is confined to proceedings commenced by presenta¬ 
tion of plaint.) 

(’39) 2G AIR 1939 Pat 77 (79) : 17 Pat 706 (DB) 

(’38) 25 A I R 1938 Sind 17G (177) (DB). (Suit in¬ 
cludes proceedings resulting in an arbitration award.) 


(•38) 25 AIR 1938 Cal 325 (320) (DB). (Insolvency 
case in not a proceeding arising out of suit within 
the meaning of Section 3 of the Amending Aot IX 
of 1937.) 

Also see Note 10. 

Note 3 


' /--- * ■. V.OU 4 V v» 1 11V)I I U15 I 

iSce also . (M3) 30 AIR 1943 Nag 1 (2): ILR(1943) 
Nag 1 (DB). (Words attachment and sale ” at 
the beginning of S. 00 must be treated separately.)! 
2. See Section 4. 
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be not attachable cannot be attached even though such properties are not exempted from 
attachment under this section — 

* » • 

(l) The Madras Estates Land Act (I of 1908), Section 192 (h). — 

Exempting from attachment and sale the manure stocked by an 
agriculturist. 

(•2) The U. P. Tenancy Act (XVII of 1939), Schedule II, List 2, 
Section 60 — Exempting from attachment and sale the manure stocked 
by an agriculturist. 

(3) The Central Provinces Tenancy Act (I of 1920), Section 44— Exempting 

from attachment and sale the right of a village-servant in his village service 
land. 

(4) The Oudh Laws Act (XVIII of 1876), Section 20. — Exempting from 

sale in execution of a decree ancestral land, except with the permission of 
the Provincial Government. 

For other enactments, see the undermentioned cases. 3 

Ibis section does not apply to mortgage decrees. The word ‘decree’ in the section 
refers to a money decree and not to a mortgage decree for the execution of which no 
attachment is necessary.' 1 The exemptions from attachment and sale specified in the 
section do not apply therefore to mortgage decrees. 5 It has been held that this section 
applies to the execution of an order for alimony under the Divorce Act. 0 

There is nothing in this section or in any other section of the Code empowering 
the Court to prescribe to the decree-holder what course he is to take for the realisation 
of his claim or what property he is to attach; 7 nor is there any restriction to the effect 
that properties of the judgment-debtor are to be attached only to the extent necessary 
tor the satisfaction of the decrees. 8 

This section cannot be applied to distraint of property as distress is not permitted 
under the Code.” 

4. Property, meaning of. — The word ‘property’ is a comprehensive term 
and indicates every possible interest which a person can have. 1 It includes not only tangible 

C?3) 10 Bom II C It 400 (404). (Watan allowance 
is protected.) 

4. (’29) 16 AIR 1929 Rang 275 (275) (DB). 

5. (’38) 25 AIR 1938 Nag 544 (544). 

(’24) 11 AIR 1924 All 328 (334, 335, 337) : 46 All 
489 (FB). 

(’25) 12 AIR 1925 All 652 (653) : 47 All 900 (DB). 
TBut see (’41) 28 A I R 1941 l'esh 53 (55, 56) 
(DB). (Exemptions in proviso apply both to cases 
where attachment is necessary for sale and those 
where such attachment is not necessary—House of 
agriculturist is exempted from being sold in execu¬ 
tion of mortgage decree.) 

(’ll) S All L Jour (notes of cases) 38.j 

6 . (’43) 30 A I R 1943 Nag 1 (2, 3) : 1 L It (1943f 
Nag 1 (DB). 

7. (1865) 3 Suth W R Miso 16 (16) (DB). 

8 . (’12) 16 Ind Cas 708 (710) (DB) (Cal). 

9. (’39) 26 AIR 1939 Sind 276 (277) : I LR(1939) 
Kar 566 (DB). 

Note 4 

1. (’42) 29 AIR 1942 Cal 92 (99) : 1 L R (1942) 1 
Cal 169 (DB). (All interests in properties available 
to judgment-debtor can be attached.) 


3. Bombay Bhagdlmri Act (V of 1862). 

(’40) 27 A I R 1940 All 24 (26, 27) : I L R (1939) 
All 901 (DB). (Electricity Act 1910, S. 5 (f).) 

(’39) 26 AIR 1939 Lah 316 (317). (Punjab Aliena¬ 
tion of Land Act, Section 16.) 

(’37) 24 AIR 1937 Nag 41 (41) : I L R (1937) Nag 
2G1. (C. P. Land Alienation Act, Section 16—Pro¬ 
perty not saleable in execution by Civil Court under 
Act — Civil Court cannot attach it for temporary 
alienation.) 

(’30) 23 AIR 1936 Bom 227 (242): 60 Bom 516. 
(Bombay Titles to Rent-free Estates Act, XI of 
1852 — Neither land nor interest of dc facto kazi 
can be sold in execution of decree.) 

(’36) 23 AIR 1936 Mad 283(284): 59Mad354(FB). 
(Standing crop on village service inam land cannot 
he attached in view of Section 5, Madras Hereditary 
Village Offices Act, III of 1895.) 

(’97)21 Bom 588 (591) (FB). (Superstructure of 
house belonging (o a bhag is exempt.) 

('98) 22 Bom 737 (738). (Portion of bhag cannot be 
attached — Bombay Watan Act (XI of 1843), 
Section 13.) 
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property but also intangible interests in property. 2 It is not every tangible object, 
however, that will answer the description of “property.” Some things are in their nature 
incapable of appropriation, such as air and water in their natural state and they are not, 
therefore, property. 3 The equity of redemption in mortgaged property, 4 the interest of a 
partner in the partnership assets, 5 the interest of a purchaser in the property purchased 
after he has paid full consideration fixed, 0 the proprietary interest of a surety in the 
surplus that may remain over after satisfying the purpose for which he offered the 
security/ a malikana right to receive a percentage from muafidars 8 and the interest of a 
life-tenant charged with the maintenance and education of children when the latter have 
received other property for their maintenance, 0 are all instances of attachable property. 
See also the cases cited below. lu 


A mere right to sue is not 'property' but is only a title to recover future property. 11 
A claim, therefore, to the right and interest of X in a future award which might he made 
on a reference to arbitration of matters in dispute between x and Y is not a claim to 


“property.” 12 As to whether a preliminary decree passed 
attachable, see Order 2 1 Rule 53, Note 4a. See also Note 12. 


in a suit for accounts is 


5. ‘All other saleable property.” — The property, in order to be attachable 
under this section, must be “saleable property.” 1 The word “saleable” in this section 
means saleable by court auction at a compulsory sale~ For this purpose it is firstly 
essential that the property should be in existence. Uncertain, future and fluctuating 
profits derivable from a property, 5 or an indeterminate interest in properties varying 


(1836) 5 L .7 Ch 87 (90), Jones v. Skinner. (Rever¬ 
sionary interest in a property.) 

C25) 12 AIR 1925 P C 18 (26) : 6 Lab 1 : 52 In cl 
App 22 (PC). (Over which u person bus absolute 
and unconditional power of disposal.) 

(1900) 4 Cal \V N 70 (75). (It includes choses in 
action.) 

2. See Section 5s, Transfer of Property Act. 
tC91) 13 All 432 (461, 473) (FB). (Equity of 
redemption—Per Mabmood. J.) 

(’ll) 34 Mad 442 (119): 1 Ind Cas 535 (535,53G)(DB). 

(Mortgage decree for a sum of money is property.) 
(71)7 Leng LR 318 (320) (SI5). (Decree of Court 
is property.) 

3. Sal monel’s Jurisprudence, 3rd Edition, page 1C9 

4. C94) 21 Bom 226 (228) (DB). (Considered as an 
estate in land.) 


(’73) 20 Suth W R 19 (20) (DB). 

(’70) 5 Bong Jj R 380 (381). 

I Inrl Jur (n S) 211. (Interest of shipowner ii 
mortgaged ship.) 

f (’05) S Oudh Cas 327 (331) (DB). (But a mort 
gagee is not entitled by means of a money decree t 
sell the equity of redemption.) 

[Nee n^o (’98) 22 Bom 621 (629) (DB).' 

5. (’25) 12 A I R 1925 Sind ]H ( 18 , 19) : 17 Sin. 
L R 331 (DB). 

C29) 16 A I R 1929 Mad 641 (616) : 52 Mad 5G 
(EB). 

6. (’1h) 5 AIR 1918 Cal 923 (925) (DB). (But no 
if the purchase money lias not been paid-see (’91 
18 Bom 13 (17, 18).) 

7 (FB 3 °) 17 A 1 ^ 1930 Al ‘ 225 (' 242) : 52 All CP 

8. (’23) 10 AIR 1923 All 304 (304, 305) (DB) 

9. (’09) 23 Bom 1 ( 10 , 11). (Inasmuch as it is ; 
benefit arising out of land.) 


10. (’39) 26 AIR 1939 Cal 283 (284) : ILR (1938) 
2 Cal 618. (Rights of patentee can be attached 
under Section 60.) 

(’36) 23 AIR 1936 l’esb 90 (90) (DB). (A mere right 
to give a lease is not property which can be trans¬ 
ferred.) 

(’21) S AIR 1921 Mad 498 (502) (DB). (Right to 
get a reconveyance and possession of properly is 
property which is attachable and saleable in exe¬ 
cution.) 

11. (’36) 23 AIR 193G Nag 213 (220). (Cosharer’s 
share of village profits before they accrue due is 
mere right to sue and not attachable.) 

(’35) 22 AIR 1935 Cal 751 (752) (DB). (But whore 
the claim for money has been established ami the 
claim has been merged in a decree by competent 
Court, the decree is property and assignable.t 

*(’71) 14 Moo Ind App 40 (51) (PC). 

12. (’71) 14 Moo Ind App 40 (51) (PC). 

Note 5 


1. (’38) 25 AIR 1938 Nag 501 (506) : 1 L R (1940) 
Nag 261. 

2. (’16) 3 AIR 1916 Cal 175 (175) (DU). (Does not 
mean transferable by act of parties.► 

3. (’29j 16 AIR 1929 Cal 35*2 (353) (DB). 

(’67) 7 Suth W R 266 ( 266 ) (DB). (Unascertained 
surplus profits of shebaitship.) 

f (1865) I Suth W B 87 (90) (PC), i.Uncertain 
right in uncertain property cannot be sold in 
execution ) 


( 20) t AIR 1920 Pat 651 (651) (DB). (Future per 
quisite on account of ottering or bhog to the deitv 
will be an uncertain and indefinite income which 
cannot be attached.) 

( 91) 4 Mad L .Jour 13 (14). (Future melvaraii 
rents of shrotriem village that have not hoc-,, 
enfranchised.) 
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according to contingencies, as for example, the interest of a Buddhist couple in marriage 
property, 4 is not ‘saleable property.’ Secondly it is, also essential that the property muTt, 
in law, be capable of being transferred . Where it is so transferable it is saleable 
property. Property in which the judgment-debtor has no legally transferable interest 6 
or the transfer of which is prohibited by any law for the time being in force, 7 cannot be 
sold in court auction and will not be saleable property. But the fact that it is agreed 
between the parties that a property should not be transferred, will not make it non- 
transferable in law so as to take it out of the category of “saleable property ” 8 


_ A religious office ,° or the right of 

( 01) 28 Cal -183 (485) (DB). (Future rents and pro¬ 
fits of ghatwali tenure.) 

(’02) 29 Cal 470 (472, 473) (DB). (Future offerings 
to idol.) 

C1G) 3 AIR 1916 Cal 269 (270, 271) : 43 Cal 28 
(DB). (Do.) 

4 (DB) 7) 14 AIR 1927 Ra ° 8 274 (275): 5 Ban 8 478 

(’87) 14 Cal 384 (385) (DB). (Uncertain sum which 

may or may not be payable by one partner to 
another.) 

(’79) 4 Bom 222 (227) (DB). (A debt due to a part¬ 
nership cannot be seized in execution of a decree 
against one partner only.) 

5. Thus the interest of a Hindu coparcener in 
joint family property is saleable : 

( 77) 3 Cal 198 (205):4 Ind App 247 (PC). (Interest 
of Hindu father.) 

(’91) 18 Cal 157 (161) : 17 Ind App 194 (PC). (In¬ 
terest of Hindu coparcener.). 

(’79) 4 Cal 723 (724) (DB). (Do.) 

Trees forming part of exproprietary holding can 
be sold : 

C83) 5 All GIG (618, G19) (DB). 

C16) 3 AIR 1916 All 334 (334). 

Unenfranchised inam lands can be sold : 

(’09) 4 Ind Cas 1057 (1057) (DB) (Mad). 

(’10) 5 Ind Cas 41 (42) (DB) (Mad). (Inam land in 
a proprietary estate attached to the office of 
blacksmith.) 

Hereditary interest of tenants in a holding sub¬ 
ject to payment of quit rent is saleable : 

C75) 24 Suth W R 309 (309). 

See also the following cases : 

(’39) 26 AIR 1939 Cal 283 (284) : I L R (1938) 2 
Cal 618. (Patent right is assignable and hence 
attachable.) 

(’37) 24 AIR 1937 Nag 202 (204). (Inam granted 
for maintenance—Inam alienable by inamdardur- 
ing life—Inam held attachable.) 

(’37) 24 AIR 1937 Rang 74 (75, 76) : 14 Rang 619 
(DB). (Right of occupier of State land to occupy 
such land is saleable interest.) 

(’82) 1882 All W N 100 (100) (DB). (Interest of 
lessee under Government.) 

( 04) 27 Mad 375 (376, 377) (DB). (Moveable pro¬ 
perty of Malabar tarwad.) 

(’89) 12 Mad 250 (252, 253). (Life interest in trust 
funds.) 

(’90) 13 Mad 242 (246, 247). (Letters in the Post 
Office addressed to the judgment-debtor.) 

(’S3) 9 Bom 518 (519) (DB). (Spears and daggers 
arc goods.) 


managing a temple and of officiating at the 

(’72) 17 Suth W R 86 (87) (DB). (Property to be 
found in the zenaDa of a judgment-debtor.) 

(’08) 32 Bom 157 (161) (DB). (Country liquor is 
“saleable” property.) 

(’15) 2 AIR 1915 Nag 21 (23, 24) : 11 Nag L R 67 
(DB). (Beer though brewed within the local limits 
to which the Excise Act applies is not exempted.) 
(’71) 15 Suth W R 274 (275) (DB). (Land upon 
which judgment-debtor was permitted to erect a 
mud house and occupy it for forty years without 
any reservation by the landlord that he could be 
ousted, but for which he paid rent.) 

[But see (’87) 9 All 88 (90, 91, 92) (FB).] 

6 . (’39) 26 AIR 1939 Pat 598 (GOO, 601) : 18 Pat 
370 (DB). (Crown grant containing prohibition 
against alienation — Creditor can proceed only 
against profits and not against tenure itself.) 

(’38) 25 A I R 1938 Mad 623 (631) : I L R (1938) 
Mad 767 (DB). (Grant of village—Granteeentitled 
to rents and profits but prohibited from alienating 
village — Village not attachable.) 

(’36) 23 AIR 1936 Oudh 235 (235, 236) : 12 Luck 
59 (DB). (Groves inalienable according to village 
custom.) 

For illustratiotis of cases in which the judg¬ 
ment-debtor has no legally transferable interest, 
see the following cases : — 

(’07) 30 Mad 378 (380) (DB). (Property transferred 
to a married woman with a restraint on anticipa¬ 
tion cannot be transferred by her—Such restraint 
is valid under Section 10 of the Transfer of Pro¬ 
perty Act.) 

(’33) 20 AIR 1933 Oudh 79 (80). 

(’98) 20 All 248 (2-51) (DB). (House built byzamin- 
dar in abadi and occupied by tenant.) 

(’82) 12 Cal L Rep 60 (61) (DB). (After vesting 
order, insolvent has no saleable interest.) 

('05) 29 Bom 405 (406, 409). (Do.) 

7. For such a prohibition, see S. 6 of the Trans¬ 
fer of Property Act and also the following cases : 

(’83) 9 Cal 722 (724) (DB). (S. 64, Bengnl Act VIII 
of 1869—Portion of tenure.) 

(’27) 14 AIR 1927 All 779 (779). (Groves standing 
on exproprictary holding are not attachable.) 

8 . (’16) 3 AIR 1916 Cal 175 (175) (DB). 

(’93) 20 Cal 273 (278) (DB). (Even if there is a 
provision of forfeiture or re-entry in lease.) 

[See also (’84) 7 Mad 315 (317) (DB). (Donee's 
share in property given with a proviso that it 
should be held impartible.)] 

9. {'82) 4 Mad 391 (392) (DB). 

(•09) 36 Cal 975 (977):3IndCas76 (77) (DB). (Alie¬ 
nable inter vivos under special circumstances.) 
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worship conducted therein and of receiving the offerings at the shrine, 10 is inalienable and 
cannot be sold in execution. But the priest's share of tho net balance in the offerings or 
other profits can be attached and sold. 11 Similarly, where he holds temple lands as 
remuneration for his services in the temple, his right, title and interest therein can be 
sold subject, in the hands of the purchaser, to its determination by the death or removal 
from office of the former. 12 When the right to receive the offerings at a temple is 
independent of an obligation to render services involving qualifications of a personal 
nature, such as officiating at the worship, such right is attachable. 13 

I ho properties of a charitable trust 14 or of a public religious endowment are 
inalienable. 16 But a gift of an idol belonging to a private endowment made with the 
concurrence of the whole family, to another family for the purpose of carrying on a 
regular worship, is valid. 16 


An occupancy holding is not, as such, non-transferable and is not exempt from 
attachment. 17 But an occupancy holding not transferable by custom or law or usage is 
inalienable and is not saleable property. 19 But the mere fact that an estate is impartible 


(’97) 24 Cal 83 (92) (DB). 

(’96) 23 Cal 645 (665) (DB). (Being opposed to pub¬ 
lic policy.) 

t (’96) 20 Bom 495 (501) (DB). 

(’83) 6 Mad 76 (79) (DB). (To a person not in the 
line of heirs.) 

(’71) 7 Mad II C R 210 (218) (DB). 

(’03) 26 Mad 31 (33) (DB). (BeiDg opposed to pub¬ 
lic policy.) 

(’93) 16 Mad 146 (147) (DB). {Obiter.) 

(’96) 1 Cal \V N 493 (495) (DB). (Whether by pri¬ 
vate sale or in execution of decree.) 

10.*(’76) 1 Mad 235 (250) : 4 Ind App 76 (PC). 
(Custom.) 

(1900) 23 Mad271 (279). (1 Mad 235(PC) followed.) 
('81) 4 All 81 (83) (DB). (Do.) 

(’83) 7 Bom 188 (190) (DB). (Hereditary.) 

(’82) 5 Mad 89 (90) (DB). 

(’70) 14 Suth W R 409 (409) (DB). 
f (’81) 6 Bom 298 (300) (DB). (But allowable to 
uu heir in line of succession.) 

(’71) 15 Suth W R 339 (339) (DB). 

{See (’35) 22 AIR 1935 Pat 131 (132). (Palasfor 
worship of deities—Custom to transfer by private 
treaty — It can be sold in execution by limiting 
class of persons entitled to bid and purchase same.) 
C33) 20 A I R 1933 Cal 757 (759) : 60 Cal 1351 
(DB). (Attachable if there is a custom.) 

{See also (’37) 24 AIR 1937 Lab 433 (434) : ILIt 
(1937) Lah 486 (DB). 

(’36) 23 AIR 1936 Pat 10 (10, 11) (DB). (Where 
right to receive a share in the service of a deity 
is transferable, an alienation of it by the proce¬ 
dure of a court sale can be brought about provi¬ 
ded the class of persons to whom the sale is to be 
made is a class who would be entitled to perform 
the services.)) 

IP (’27) 14 A I R 1927 Bom 143 (144) (DB). 

(’**•?) 21 AIR 1934 Lah 57 (58) : 15 Lah 136. 

(klmdim’s share in offerings of shrine allowed to 
be sold by custom — Right to such share is liable to 
attachment and sale.) 

f (’80) 5 Cal 438 (444, 445) : 6 Ind App 182 (PC) 
Al 60 See Note 13. 

12. ('82) 6 Bom 596 (597) (DB). 


[See also (’88) 15 Cal 329 (340, 341): 15 Ind App 
1 (PC).] 

13. (’36) 23 AIR 1936 All 131 (133) : 58 All 457 
• (DB). (Right of a panda to receive offerings.) 

Also See Note 13. 


14. * (1837-41) 2 Moo Ind App 390 (421) (PC). 
(’76) 25 Suth W R 557 (559) (DB). 

(’99) 3 Cal W N 158 (160) (DB). 

(1900) 24 Bom 170 (176) (DB). 

15. (’39) 26 AIR 1939 All 387 (388, 389) (DB). 
(’66) 5 Suth W R 158 (159) (DB). 

(’82) 6 Bom 546 (552) (FB). (Though its income 
may be temporarily pledged for necessary purposes, 
such as repairs etc., of the temple.) 
t (’81) 5 Bom 393 (396) (DB). (Do.) 

16. (’90) 17 Cal 557 (560) (DB). (Hence binding on 
succeeding shebaits.) 

17. (’26) 13 AIR 1926 Cal 337 (337) (DB). 

13. (’37) 24 AIR 1937 All 389 (390) : ILR (1937) 
All 542 (DB). (The interest, of an exproprietary or 
occupancy tenant is not saleable by virtue of 
S. 23, Agra Tenancy Act and S. 60 (!) docs not 
apply to such tenancies.) 

(’30) 17 AIR 1930 Sind 75 (76). (Non-transferable 
occupancy is exempt from sale and does not vest in 
Official Receiver.) 

(’06) 28 All 696 (696). (Section 20, Agra Tenancy 
Act, II of 1901.) 

(’07) 29 All 327 (330) (DB). (Do.) 

(’25) 12 AIR 1925 Oudli 702 (703,704, 705). (Non- 
transferable lease in Oudh.) 

(’ll) 33 All 136 (138) : 9 Ind Cas 931 (931) (DB). 
(Grove — Not transferable under S. 30 of the Agra 
Tenancy Act, 1901.) - 

(’09) 1 Ind Cas 302 (364) (DB) (Cal). (Homestead 
in the town of Comilla.) 


*1 But see (’21)8 AIR 1921 Cal 15(29, 30) :48 Cal 
1*4 (SB). (Overruling 24 Cal 355 and holdin- 
that a.sole landlord of a raiyat can sell whether 
it is transferable or not by custom or usa^e ) 

< *f» ‘' A /K l'*t 114 <116, 117) : 1 U 317 
(l B). (Saleable either by a landlord or by a 
stranger.)J J 

Also See Note 10. 
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does not necessarily make it inalienable. 10 

A mere right of residence is a personal right and is not transferable. It is, 
therefore, not saleable property. -0 So also the right of a Mahomedan widow in possession 
of her husband's property for her dower debt is a personal right. 21 

A service tenure e. g., land burdened with the performance of a service of a 
public nature, is inalienable and cannot be attached. 22 

The doors and windows of a house cannot be separately attached as they have no 
separate existence. 2S 

6. “Belonging to the judgment-debtor or over which or the profits 
of which he has a disposing power. ” — All saleable properties belonging to a 
judgment-debtor may be attached unless such attachment is prohibited by any law or the 
proviso to this section. For instances of saleable property, see the undermentioned cases. 1 


19. (’27) 14 AIR 1927 Nag 15 (16). 

20. (’37) 24 AIR 1937 Lab 433 (434) : ILR (1937) 
Lab 486 (DB). (Bui receiver may be appointed by 
way of equitable execution to realize rent and 
make payment towards debt.) 

(’35) 22 AIR 1935 Mad S4S (818). (Hindu widow’s 
right of residence.) 

+ (’08) 31 Mad 500 (501) (DB). (e. g. t right of 
Hindu widow.) 

(1900) 1900 Pun Re No. 8, p. 26 (28). 

21. (’32) 19AIR 1932 Nagl8(l9,20): 27Nag L R 389. 

22. (’39) 20 AIR 1939 Pat 242 (214) (DB). (Ghat- 
wali tenure cannot be sold—But surplus profits of 
ghatwali estate after making certain deductions 
can be attached.) 

(’36) 23 AIR 1936 Bom 227 (242) : GO Bom 516 
(DB). (Land appertaining to the office of kazi 
cannot be sold.) 

(’29) 16 AIR 1929 Nag 232 (232) (DB). (Being 
opposed to the nature of interest atfected ) 

(’83) 9 Cal 388 (388) (DB). (Ghatwali tenure nor its 
proceeds.) 

(1865) 4 Suth W R Mise 5 (6) (DB). (Ghatwali 
tenure—But surplus profits of the tenure can be 
attached in the lifetime of the Ghatwali.) 

(’98) 10 Cal \V N cclx (DB). (Ghatwali tenure, but 
not income arising from it.) 

(’96) 23 Cal 873 (876) (DB). (Ghatwali tenure.) 

(’12) 39 Cal 1010(1015) : 14 IndCas227(228)(DB). 
(Ghatwali tenure—A receiver may be appointed to 
collect the surplus rents and profits.) 

* (’22) 9 AIR 1922 Mad 197 (198, 200):45 Mad 620 
(SB). (Land held on Swastichaknm service.) 

[See (’37) 21 AIR 1937 Nag 248 (249, 250) : ILR 
(1938) Nag 27 (DB). (Grant of land from genera¬ 
tion to generation and expressing hope that 
grantee should wish for prosperity of donor— 
Expression did not impose upon grantee duly of 
rendering some specific service — Estate was 
liable to attachment in execution of decree 
against grantee.) 

[See also (’ll) 28 A I It 1941 l'ai 240 (241) (DB). 
(Holder of ghatwali tenure can object to its sale 
under »S. 17, Civil 1’. C., on ground that it is not 
saleable bv reason of S. 60.)] 

[But see (’88) 15 Cal 171 (181) : 15 Iud App 18 
(l’C). (The interest of a ghatwali tenure in Kbarug- 
porc saleable if assented to by the zntnindnr.) 


(’21) 64 Ind Cas 522 (523) (DB) (Pat). (Police 
jagir transferable and saleable in execution of a 
decree subject to the right of the Government to 
object to it.)] 

23. (’90) 13 Mad 518 (520) (DB). 

(’85) 11 Cal 164 (166) (DB). 

(’91) 14 Mad 467 (469) (DB). (Case under District 
Municipalities Act.) 

Note 6 

1. (’41) 28 AIR 1941 Pat 485 (486) (DB). (Person 
taking settlement of land from under-raiyat for 
residential purposes is not raiyat — Building con¬ 
structed by a him on land and his interest in land is 
not protected under Ss. 46 and 47, Cliota Nagpur 
Tenancy Act, 1908 — Nor does S. 60, Civil P. C., 
bar sale thereof in execution.) 

(’38) 25 AIR 1938 Mad 623 (631): ILR (1938) Mad 
767 (DB). (Grant of village — Grantee entitled to 
rents and profits but prohibited from alienating 
village—Right to enjoy rent3 and profits only, held 
attachable and saleable.) 

(’37) 24 AIR 1937 All 652 (653) : ILR (1937) All 
823 (DB). (Preliminary decree in suit for the re¬ 
covery of the unpaid consideration money due 
under u mortgage bond is saleable property.) 

C37) 24 AIR 1937 Oudh 177 (177) : 13 Luck 64. 
(Books belonging to lawyer insolvent—Such books 
are not exempt from attachment and sale.) 

(’35) 22 AIR 1935 Cal 751 (752)(DB). (Preliminary 
decree for accounts.) 

(’29) JG A I R 1929 Lab 600 (G01) (DB). (Interest 
of heir in hands of administrator after latter has 
paid all expenses and debts.) 

(’32) 19 A I R 1932 Nag 18 (19) : 27 Nag L R 389. 
(Widow of a Mahomedan in possession of bis land 
in lieu of dower debt — Husband’s creditor can 
attach land subject to the widow’s right to retain 
possession.) 

(’31) 18 A I R 1931 Pat 76 (77). (Interest of re¬ 
siduary legatee.) 

(’29) 16 A I It 1929 Pat 97 (98) : S Pat 178 (DB). 
(Insolvent’s monej’ deposited in Court as security 
for costs of appeal — Order attaching it must be 
made subject to result of appeal.) 

(’14) 1 AIR 1914 Cal -49G (497) (DB). (Case decided 
uuder S.48, Bengal Court of Wards Act, IX of 1879.) 

(’9G) 21 Cal 244 (218) (DB). (Property acquired by 
adverse possession.) 
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The words "belonging to” are used in contradistinction to property which does not 
belong to but over which the judgment-debtor has a disposing power. It does not follow 
from this that all property which belongs to the judgment-debtor is necessarily property 
over which he has disposing power. Thus, forcible deductions by Government from the 
judgment-debtor's salary for contribution to the provident fund as well as instalment due 
for advance taken from that fund belong to the judgment-debtor though he may not 
have a disposing power over them. 2 A cheque is a negotiable instrument and the amount 
of the cheque does not belong to the payee till it is actually drawn by him. Hence, such 
amount cannot be attached in execution of a decree against him by means of a prohibitory 
order under 0.21 R. 52 on the banker. 8 

Even though a property may not belong to the judgment-debtor it may still be 
attachable if he has a disposing power over it which he may exercise for his own benefit. 4 
Thus, a Hindu father has a disposing power over the whole of the joint family property 
for the purpose of satisfying his personal debts under certain circumstances. 5 Similarly, 
a Hindu coparcener in Madras has a disposing power over his share of the joint family 
property.® So also the karnavan and the senior anandravan of a Malabar tarwad have a 
disposing power over the tarwad properties which they may exercise for the purpose of 
satisfying debts contracted for the benefit of the tarwad. 7 But on partition between a 
Hindu father and his sons the father will cease to have disposing power over the shares 
allotted to his sons. 8 


A Hindu widow has no disposing power over property which she is entitled to 
enjoy for her life but which she is not entitled to alienate. 0 See also Note 22. 

A person in whose favour a retiring gratuity or bonus has been declared by a 
railway company, but which has not been completed by either a registered document or 
payment, has no disposing power over it so as to make it attachable in execution of a 
decree against him. 10 A member of a mutual benefit fund or society has no disposing 


(’70) 5 Beni' L R 386 (387). (Tbe share of a partner 
in the partnership in the hands of another 
partner.) 

(’12) 1912 Pun Re No. 89 : 16 Ind Cas 779 (780). 

(Fine paid by judgment-debtor under a sentence_ 

Senteuce annulled—Fine paid belongs to judgment- 
debtor.) 

(’82) 6 Born 596 (597) (DB). (The interest of a 
servant of a temple in land which he held as 
remuneration for his service can be attached.) 

CM) l AIR 1911 Low Bur 268 (269) : 7 Low Bur 
Rul 294. (Crops grown by the judgment-debtor.) 
( 31) 18 AIR 1931 Mad 511 (512) (DB). (Judgment- 
debtor has saleable interest till Court auction sale 
is contirmed.) 

(’30) 17 A I R 1930 Rang 194 (185) (DB). (Vested 
remainder can be attached.) 

[But see (’24) 11 AIR 1924 Lah 335 (335). 
(Crops grown on tenancy by the heir of a deceased 
tenant after his death cannot be said to be the 
deceased tenant’s crops.)] 

2. C43) 30 AIR 1943 Lah 60 (61, 62) (DB). (The 
deductions should be considered as part of the 
judgment-debtor’s salary when determining what 
his salary is for purposes of attachment.) 

3 (’42) 29 A I R 1942 Rang 59(60) : 1941 Rang 
L R 759. 

4. (’42) 29 A I R 1942 Cal 92 (99) : ILR (1942) 1 
Cal 169 (DB). 


(’37) 24 AIR 1937 Mad 424 (425): ILR(1937) Mad 
1004 (DB). (Hindu father.) 

[Sec also (’41) 28 A I R 1941 Tat 157 (159). (Re¬ 
ference to disposing power is limited to context 
indicated by words that follow.)] 

5. f (’03) 26 Mad 214 (222, 223) (DB). 

(’86) 11 Bom 37 (41) (DB). 

[Sec also (’31) 18 AIR 1931 Pat 364 (367) :10 Pat 
582 (DB). (Chota Nagpur Encumbered Estates 
Act, 1896, Section 12A.)] 

6. (’81) 4 Mad 302 (307) (DB). (But it ceases to be 
saleable on his death unless it had been attached in 
his lifetime.) 

[Sec (’89) 11 All 302 (303) (DB).] 

7. (’01) 27 Mad 375 (376) (DB). 

8 . (’38) 25 AIR 1938 Nag 24 (27,29) : ILR (1938) 
Nag 136 (DB). 

(’37) 24 AIR 1937 Mad 121 (425, 426): ILR (1937) 
Mad 1004 (DB). (Motive behind partition is irrele¬ 
vant and it is immaterial to consider whether or 
not creditor was aware of partition—-Propertiesal- 
lotted on partition for wife’s maintenance and 
daughter’s marriage —Such properties also are not 
liabe to be attached for father’s debt ) 

9. (’37) 24 AIR 1937 Mad 864 (864).’ (Receiver of 
income of propery can be appointed ) 

(’23) 10 AIR 1923 Bom 276 (280) : 47 Bom 597 
[See also (’80) 10 Bom 342 (345) (DB) 1 

10. (’24) 11 AIR 1924 Bom 88 (88). 
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power over the moneys which by rules of the fund or society are payable after the death 
of the member to his nominee or legal heir. 11 

A person who holds properties in trust for another person or for other purposes 
has no disposing power over them 12 and the corpus of the trust property in the hands of 
the trustee cannot be attached in execution. 13 Where X effects an insurance policy on his 
own life and it is expressed to be for the benefit of his wife or of his wife and children, 
such expression amounts, in cases to which the Married Women’s Property Act, 1874, 
applies, to a trust in their favour, and consequently x has no disposing power over the 
policy so as to enable his creditors to attach it in execution of a decree against him. 14 In 
cases to which the said Act does not apply, the simple declaration, (in the absence of an 
assignment under S. 130 of the Transfer of Property Act, or a declaration of trust under 
S. 5 of the Indian Trusts Act) does not create a trust in their favour, and x has a 
disposing power over the policy which he can exercise for his own benefit and the policy 
can consequently be attached in execution. 16 

A person who has transferred his property to another has no longer a disposing 
power over it. lc Thus, money deposited under decree to the credit of a decree-holder who 
has already assigned his interest in the decree to another cannot be attached by the 
creditors of the decree-holder unless the transfer is proved to be not bona fide} 7 
Similarly, where x, a contractor, deposits materials on A’s premises and the value thereof 
is advanced by A, A becomes in effect the purchaser of the materials and x has no longer 
any disposing power over them. 18 

An auctioneer has no disposing power over the sale proceeds of goods sold on 
behalf of his client, except to the extent of his commission. 111 


For other cases in which the judgment-debtor has no disposing power, see the 
undermentioned cases. 20 

The words “belonging to the judgment-debtor” in the section do not mean 
“belonging to the judgment-debtor alone” and a judgment-debtor’s share in property 


11. (’39) 26 AIR 1939 Sind 15 (17). (Where the 
employee died during service.) 

(’36) 162 Ind Cas 889 (892) (Mad). 

12. (’05) 1905 Pun L R No. 7 p. 47. (Part of 
consideration left with mortgagee for defraying 
the expenses of the marriage of the mortgagor’s 
daughter.) 

[See also (’73) 19 Suth W R 226 (226) (DB). (Pro¬ 
perty placed in trust with a person as manager.) 
(1900) 24 Bom 400 (403) (DB). (Vendor, after he 
receives the price, isa hare trustee for the vendee.) 
(’31) 18 AIR 1931 Bom 300 (301) (DB).] 

13. (’87) 15 Cal 329 (340,341, 342) : 15IndAppl 
(PC). (But its surplus profits liable.) 

(’02) 6 Cal W N 663 (665, 667) (SB). (Of a decree 
against him personally.) 

(’21)8AIR 1921 Oudh 119(120,121). (Decreeagainst 
mahant — Asthal property cannot be attached.) 

14. See Section 6 of the Married Women’s Property 
Act, 1874. 

[See (’38) 25 AIR 1938 Mad 234 (235) : I L R 
(1938) Mad 335 (DB). (Expression of intention 
only to be gathered from policy itself and not the 
proposal or the prospectus.)) 

15. f (’13) 37 Bom 471 (477): 19 Ind Cas 736 

(’28) ? i5 ! AIR 1928 Cal 518 (521) : 55 Cal 1315 


(DB). (Creditor of the sons of the deceased assured 
can attach money payable under the policy.) 

16. See (’79) 4 Cal 402 (408) : 5 Ind App 211 
(PC). (Creditor cannot follow property into the 
hands of a bona fide purchaser for value.) 

17. f ('25) 12 AIR 1925 Pat 372 (374) (DB). 

18. (’70) 2 N W P H C R 337 (337). 

19. (’01) 23 All 135 (136). 

20. (’40) 27 AIR 1940 Rang 1 (3) : 1939 Rang L R 
649 (FB). (A selling engine to D under hire pur¬ 
chase system — Engine remaining property of A 
under agreement till price is fully paid—Till such 
payment is made B has no disposing power over 
engine.) 

(’16) 3 AIR 1916 Low Bur 21 (22). (Buddhist law 
— Joint property — Wife has no interest in, after 
divorce.) 

(’70) 5 Bang L R 382 (386). (Share of partner in 
the hands of a receiver.) 

(’68) 10 Suth W R 149 (150, 151) (DB). (Money 
payable to sirdars as the wages of coolies over whom 
they are sirdars does not constitute a debt to the 
sirdars.) 

(’97) 19 All 256 (258) (DB). (Pre-emption prioe by 
the holder of a deoreefor pre-emption is not attach¬ 
able by his creditor.) 
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•which belongs to him and other persons jointly is also liable to attachment and sale under 
this section. 21 


7. Debts. — A ‘debt’ is a sum of money which is now payable or will become 

payable in the future by reason of a present obligation} In other words it means an 

actually existing debt, i. e , a perfected and absolute debt. 2 Thus, arrears of rent 3 or other 

moneys 4 which have become due are ‘debts’ and can be attached and sold in execution. 

But a sum of money which may or may not become due or the payment of which depends 

upon contingencies which may or may not happen is not a ‘debt.’ 6 Thus, where A agrees 

to pay B rs. 5,000 on a mortgage of B’s property and pays Rs. 3,000 in advance, the 

balance of Rs. 2,000 agreed to be paid by A cannot be attached by a creditor of B. The 

reason is that the sum may not be paid by a in which case B will be entitled, not to a 

specific performance of the agreement, but to damages. 6 Similarly, a claim for profits, 7 

rent, 8 salary or annuity, 9 or other claim 10 not yet due but which might become due in the 
future is not a ‘debt.’ 


21. (’37) 24 AIR 1937 Cal 199 (200) : ILR (1937) 
2 Cal 48 (DB). 

Also see Note 7 and O. 21 R. 46, Note 1. 

Note 7 

1. (’42) 29 AIR 1942 Lah 275 (278) : ILR (1943) 

Lah 17 (FB). ' 

( 401 2 DB IR 1942 S ‘ nd 47 (48) : 1 L R (1941) Kar 
(’37) 24 AIR 1937Nag39l (393): ILR(1938) Nag402. 
(’09) 36 Cal 936 (938, 939): 3 Ind Cas 492 (FB). 
(’25) 12 AIR 1925 Cal 561 (563) (DB). (Judgment- 
debtor must have a vested interest in praeseyiti in 
the amount.) 

[See (’39) 26 AIR 1939 Oudh 86 (89). (Decision 
under O. 21 R. 104 (Oudh).] 

2. (’42) 29 AIR 1942 Lah 275 (278): ILR (1943) 
Lah 17 (FB). 

(’41) 28 AIR 1941 Rang 256 (259) (DB). 

(’38) 25 AIR 1938 Lah 336 (336, 337). 

(*36) 23 AIR 1936 Pat 572 (577) (DB). 

(’35) 22 AIR 1935 Mad 181 (184): 58 Mad 693 (FB). 
(A debt due to a judgment-debtor under a pro¬ 
missory note standing in the name of a third 
person who bolds it in trust for or on behalf of 
judgment-debtor is attachable.) 

| (’25) 12 AIR 1925 Cal 561 1563) (DB). 

( 98) 22 Bom 39 (41) (DB). (Moneys expected to 
reach the hands of a public ollicer cannot be 
attached.) 

+ (’28) 15 AIR 1928 All 193 (193): 50 All 507 (DB). 
(Rent in respect of a period still in existence not 
susceptible of attachment.) 

(’80) 4 Bom 323 (326, 327) (DB). (If the Court 

receives notice from the alleged debtor that no debt 

exists, the Court should satisfy itself as to the 
existence or otherwise of the debt.) 

3. (’08) 1908 All W N 129 (129) (DB). (Although 
under agreement the lessee was to pay rent to 
third person.) 

4. (’42) 29 AIR 1942 Lah 275 (278, 279) : ILR 
(1943) Lah 17 (FB). (Unpaid purchase price of a 
property left with the vendee for payment to the 
creditors of the vendor but which the vendee has 
not actually paid to them is a ‘debt’ due by the 
vendee to the vendor.) 

(’37) 24 AIR 1937 Bom 382 (383). (Amount duo 
under insurance policy.) 


( 87) 24 AIR 1937 Lah 608 (609). (Money left by a 
judgment-debtor with a vendee to whom he had 
sold property for payment to his creditors but 
which was not so paid within a reasonable time 
can be looked upon as a debt due to the judgment- 
debtor and attached and sold in execution of a 
decree against him, though no time limit had been 
fixed for its payment to the creditors.) 

+ (’94) 16 All 286 (293, 294) (DB). (Prior to attach- 
ment and sale ascertainment of exact amount not 
necessary.) 

[But see (’83) 6 Mad 418 (419) (DB). (Decree for 
money not a debt.)] 

5 L ( h i7 2 r AIK 1942 Lah 275 (278): ILR (X943 > 
(’41) 28 AIR 1941 Rang 256 (259) (DB). 

(’38) 25 AIR 1938 Lah 336 (337). 

(’36) 23 AIR 1936 Pat 572 (577) (DB). (A right to 
receive royalty depends upon the happening of cir¬ 
cumstances which are entirely contingent and 
hence cannot be attached us a debt under S. 60 ) 
(1900) 27 Cal 38 (42) (DB). ' 

(’33) 20 AIR 1933 Rang23 (24): 11 Rang 116 (FB). 
(Sum which a person may or may not pay in bis 
uncontrolled discretion is not a debt.) 

(’31) 18 AIR 1931 Boin2S8(289, 291) (DB). (Money 
to be paid on condition of obtaining possession of 
property.) 

6. ('42) 29 AIR 1912 Lab 234 (236) (DB). 

(’36) 23 AIR 1936 Lah 727 (728, 729) : 17 Lah 
270. (AIR 1935 Lah 1-11 reversed.) 
t (’06) 30 All 252 (254. 255) (DB). 

7. (’08) 30 All 216 (247): 1908 All WN 101 (101). 
(Future profits of the village from lambardar > 

+ ('01)28 Cal 4«3 (485) (DB). (Future rents and 

profits from gbatwali tenure.) 

“iuHl 2 ?* 1 n Al K,- 1 ” 2 - 8 Au l ' ji (1<J3,: 50 A11 60? 

(As the obligation is not complete.) 

(’25) 12 AIR 1925 Rang318(319): 3 Rang 235/nFB 

9. 1893) 11 Q 11 11 318. Webbv. K 

saluries of public ollieers, see clause (>) ) V 

r c “ ibb m. 

‘ Lli "dueO^ 423 <425) ,DB > 

10. (’38) 25 AIR 1938 Lah 533 ( 534 )- I r, u noao\ 
I.ah 548 (DB). (Compensation Laly “S 
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As to whether a sum lying to the credit of a judgment-debtor in a provident fund 
amounts to a debt and hence liable to attachment, see Note 19. 

It is important to remember that a debt may become due though payable in the 
future . n 

% 

Illustrations. 

1. A is entitled to get a monthly allowance from B payable on the 1st of every month. X, a 
judgment-creditor of A, applies on the 21st December for the issue of an attachment (prohibitory 
order) in respect of a half of the allowance for the month of December. It was held that the 
attachment could be validly made, inasmuch as the allowance for three weeks in December had 
already become an existing debt though payable on the first of January. 12 The same principle will 
apply to interest payable at fixed periods. 

2. A deposits certain moneys with B as security for the due performance and completion of a 
contract entered into by him. X, who has obtained a decree against A, can attach the amount 
deposited as money due and owing to A though it is not payable to him till the completion of the 
contract, and may even be forfeited. 13 


Where the money is due as, for instance, by an agent or a vendee to his principal 
or vendor, it will be a “debt” though the exact amount due is not ascertained at the time 
of the attachment. 1 ' 4 But a mere claim for unliquidated damages is not a debt. 16 

A claim over which no Court in British India has jurisdiction is not a debt liable 
to be attached, but the mere circumstance that the garnishee is, at the time of the 
application for execution, beyond the limits of British India would not. of itself, render 
the debt not liable to be attached. 16 


The word ‘debts’ in this section includes share of debts. A judgment-debtor’s share 
in a debt due to the judgment-debtor and other persons jointly can, therefore, be attached 
and sold in execution. 17 


7a. Proviso to sub-section (1). 

properties specified therein shall he exempt 


«»f Collecter awarded under Land Acquisition Act 
is not a debt due to the pereon whose land has 
been acquired until the money is tendered to him 
under S. 31 of the Act.) 

\ ('81) 3 All 12 (14) (DB). (Vendor and vendee — 
Purchase money payable on execution of con¬ 
veyance not a debt until it is executed.) 

(’32) 19 AIR 1932 Pat 311 (313): 11 Pat 584 (DB). 
(Gratuity sanctioned but not yet paid — Gift in¬ 
complete — Not attachable.) 

1900) 27 Cal 38 (42) (DB). (Maintenanceallowance 
to fall due in future.) 

1 ’84) G AH G34 (63G) (DB). (Gratuity sanctioned to 
A but not yet paid — Gift not complete—Cannot 
he attached.) 

(’71) 8 Bom H C R A C 150 (151) (DB). (Right to 
an account claimed by the representatives of a 
deceased partner is not a ‘debt.’) 

(1858) 27 LJQB 234. (Verdict of jury giving 
liquidated damages is not a debt until the judg¬ 
ment is signed.) 

2 Hay 142. (Sum receivable by way of assignment.) 

11. (’42) 29 AIR 1942 Sind 47 (48) : I L R (1941) 

Kar 401 (DB). 

( 37) 24 AIR 1937 Bom 382 (383). (Amount due 
under a policy of insurance is a debt andisattach- 
able under S. 60 though it becomes payable only 
on death of the assured.) 

(’37) 24 AIR 1937 Nag 391 (393): I L U (1938) Nag 


— The proviso to sub-s. (l) declares that the 
from attachment or sale. On this ground it 


102. (Sale proceeds deposited in Court during con¬ 
tinuation of sale — Judgment-debtor not objecting 
to cofirmation of sale—Surplus amount payable to 
judgment-debtor after confirmation is a debt and 
can be attaohecl.) 

(’08) 30 All 246 (247) (DB). 
t ('71) 14 Moo Ind App 40 (50) (PC). 

( 69) 1869 Pun Re No. 90. (Instalments payable by 
order of Court.) 

fBut see (’29) 16 AIR 1929 Mad 347 (347, 348). 
(Life policy requiring proof of death before pay¬ 
ment—Money payable by company becomes debt 
only on proof of death.)) 

12. ( 05) 9 Cal W N 703 (704) (DB). 

13. ('20) 7 AIR 1920 Low Bur 46 (47) :56IndCas 
948 (948, 949) (DB). 

See however the case of a deposit with railway 
company given in O. 21, R. 46, N. 12. 

14. (’39) 26 AIR 1939 Oudh 86 (90). (Decision 
under O. 21, R. 104 (Oudh) — Mere fact that 
amount is not ascertained does uotsbow that there 
is no debt.) 

f (’91) 16 All 286 (294) (DB). 

15. (1884) 12 QBD 525 (529), Randall v. Lithgow. 

16. (’81) 5 Bom 249 (252) (DB). 

Also see O. 21 R. 46, N. 9. 

17. (’37) 24 AIR 1937 Cal 199 (200): I L R (1937) 

2 Cal 48 (DB). 

Also sco Note 6 and O. 21 R. 46, N. 1. 
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has been held by the Peshawar Judicial Commissioner’s Court that the exemptions from 
attachment declared by the proviso apply to sales in execution of mortgage decrees 
although no attachment is necessary in the case of such sales. 1 (See also Notes 3 and 10.) 
The Allahabad High Court has held that where the ground of exemption, o. g., the status 
of the judgment-debtor as an agriculturist did not exist at the time of the attachment but 
existed at the time of the sale, it could be urged against the sale taking place as the 
proviso applies both to attachments and sales. 2 

The clauses in the proviso are cumulative and a judgment-debtor may claim the 
benefit of more than one clause at the same time. Thus, he may claim the benefit of 
clause (i) as well as of clause (k) at the same time. 3 

8. Necessary wearing apparel, etc—Clause (a). — The necessary wearing 
apparel of a person cannot be attached in execution. 1 The mangalsutra worn by a Hindu 
married woman cannot, according to Hindu religious usage, be parted with by her during 
the lifetime of her husband, and cannot therefore be attached in execution. 2 Cooking 
vessels include vessels required for cooking operations, such as a thali and a gagru? 

9. Tools of artisans, implements of husbandry, etc_Clause (b)_An 

‘artisan’ is a person engaged in a mechanical employment. 1 Musicians and washermen 
are not ‘artisans’ and musical instruments are not ‘tools of artisans.’ 3 Similarly, the 
instruments of a surgeon or a doctor do not come within this clause. 3 But a sewing 
machine is a ‘tool of an artisan.’ 4 The Allahabad High Court has held that an artisan is 
not merely a person who is engaged in mechanical employment but a person who works 
in the production of some commodity, that whatever he uses for the production of the 
commodity may be considered as his tools, and that therefore the utensils used by a 
sweet-meat vendor for preparation of sweets are tools of an artisan. 6 The Madras High 
Court has taken a contrary view. 6 But a person will not be an “artisan” within the 
meaning of this section unless he employs himself in a handicraft personally and depends 
for his living essentially on the proceeds derived from that handicraft. 7 

The expression ‘‘tools of artisans” indicates that all the tools that are used by an 
artisan are exempt from attachment; it does not mean only such tools as are necessary 
for the maintenance of the artisan. 8 

The question whether the judgment-debtor is an artisan is to be determined with 
lofeience to his status and position of affairs at the time of execution. Subsequent events 
need not be considered. 9 


Note 7a 

1. (’41) 2ft AIR 1941 Pesh 53 (55) (DB). 

2. (’38) 25 AIR 193ft All 85 (86). 

3. (’40) 27 AIR 1940 Mad 760 (76ft). 

(’39) 26AIR 1939Rang432(432): 1939 Rang L R 504. 

Note 8 

1. (’72) 9 Bom II C R 272 (275) (DB). 

2. (’85) 9 Bom 106 (107) (DB). 

3. (’32) 19 AIR 1932 All 344 (345) : 54 All 399. 

Note 9 

1. (’43) 30 AIR 1943 Mad 523 (523). (’Artisan’ bag 
a well-recognised meaning and is roughly syno¬ 
nymous with “handicraftsman” or mechanic ) 

2. (’42) 29 AIR 1942 Mad 4 (5). 

» 1 T.o^v AIR 1917 u PpBur 4 (5): 2 Upp BurRul 133. 

3. ( 33) 20 AIR 1933 Lali 93G (936) : 15 Lah 26. 
(Not an artisan.) 

4. (’42) 29 AIR 1942 Mad 4 (4). (Conceded.) 

(’ll) 2ft AIR 1941 All 157 (15ft) : I L R (1941) All 


278. (Number of sewing machines used— All of 
them are exempt from attachment.) 

(’23) 10 AIR 1923 Nag 289 (289) : 19 Nag L R 22. 

5. (’35) 22 AIR 1935 All 848 (848). 

[See also (’32) 19 AIR 1932 All 344 (345): 54 AH 
399. (One who practises the art of soap-making 
ig an artisan—The paraphernalia of soap factory 
are tools and are exempt.) 

6. (’13) 30 AIR 1943 Mad 523 (523, 524) 

7. (’43) 30 AIR 1943 Mad 523(524). (Hotel-keeper 
cannot claim exemption from attachment of ves¬ 
sels used by his employees in preparation of food 
which he sella to public.) 

(’39) 26 AIR 1939 Lah 388 (392) : I L R f 19401 
Lah 23 (F15). 

8 a!i’278 28 AIU 1941 A " 157 US7) : IT ' n (1941) 

bill’s 28 AIR 1941 A " 157 (158): 1 L R <»«> 


4CPC. 41. 
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Charaks , kadhais, and planks of timber used by an agriculturist for pressing 
sugarcane grown on his field are implements of husbandry and are exempt from 
attachment. 10 The Sind Judicial Commissioner’s Court has held that the term “implements 
of husbandry” should be interpreted in a fair and reasonable spirit and not in a narrow 
sense and that the term will include an engine or a water pump as being necessary for 
the agriculturist to irrigate his fields. 11 But, the Nagpur High Court has taken the view 
that implements would mean such instruments as the agriculturist handles in the course 
of his agricultural work and as driving a. motor tractor cannot be regarded as manual 
work, it cannot be regarded as an “implement of husbandry.” 12 

Such cattle and seed-grain as may, in the Court’s opinion, be necessary to enable 
an agriculturist to make a living are not attachable. 13 Even the fodder required for the 
cattle is exempt from attachment. 14 The fact that the cattle have been pledged as security 
for a debt will not prevent the operation of this clause. 16 But it is necessary that the 
Court should express its opinion that such cattle or seed-grain are necessary to enable 
the judgment-debtor to earn his livelihood, before the exemption can operate, 18 and if the 
necessity is disputed, the executing Court must decide it. 17 The section is only intended 
for the benefit of indigent agriculturists and an attachment of such cattle and seed-grain 
will be valid where the judgment-debtor is easily able to replace them. 18 


10. Houses, etc., of agriculturists—Clause (c). — The object of proviso (c) 
to this section is that an agriculturist should not bo deprived of his means of livelihood 
by having his house and other buildings taken from him. 1 ‘Agriculturist’ means a person, 
who earns his livelihood wholly or principally by cultivating land either personally or 
through servants. 2 It is not necessary that he should own the lands he cultivates. 3 He 
may be a proprietor or a tenant 4 or even a person who without being either, earns his 

*(•37) 24 AIR 1937 Mad 551 (553) : I L R (1937) 
Mad 777 (FB). (The test is not whether agricul¬ 
ture is the sole, main, chief or principal source of 


10. (’24) 11 AIR 1924 Bom 294 (294, 295) (DB). 
(’28) 15 AIR 1928.Lah 943(944). 

11. t (’39) 26 AIR 1939 Sind 96 (97) : ILR (1939) 
Kar 499 (DB). 

12. ('39) 26 AIR 1939 Nag 3 (4) : ILR (1939) Nag 
355. (More so when not used for agriculture but 
for driving Hour mill.) 

13. f (’21) 61 Ind Cas 777 (778) (All). 

14. (’07) 1907 I»un Re No. 82, p. 406. (Case gov¬ 
erned by Civil Procedure Code and the Punjab 
Land Revenue Act.) 

15. (’21) 61 Ind Cas 777 (777) (All). 

16. (’83) 10 Cal 39 (40) (DB). (Execution Court 
only can decide the point.) 

17. (’20) 7 AIR 1920 Sind 14 (15) : 13 Sind L R 
210 (DB). 

(’83) 10 Cal 39 (40) (DB). 

(’21) 61 Ind Cas 777 (778) (All). 

18. (’15) 2 AIR 1915 Mad 320 (321) (DB). 

Note 10 

1. (’41) ILR (1941) Lah 441 (447). 

(’32) 19 A I R 1932 All 508 (508) : 54 All 736 
(DB). 

2. (’42) 29 AIR 1942 Mad 375 (375). 

(’41) 28 AIR 1941 Oudh 395 (398). 

(’39) 26 AIR 1939 Lah 40 (41). 

(’38) 25 AIR 1938 Lah 72 (72) : I L R (1938) Lah 
374. (‘Agriculturist’ means person who carries on 
and makes living by tillage and not mere owner of 
land.) 


his income.) 

(’35) 22 AIR 1935 All 448 (448) (DB). 

(’23) 10 AIR 1923 Bom 12 (13) (DB). (Case decided 
under Dekkhan Agriculturists' Relief Act, Sec. 2.) 

(’33) 20 AIR 1933 Oudh 79 (79). (Patwari is' 
Government servant and not agriculturist.) 

(’27) 14 AIR 1927 All 601 (603). (Obiter.) 

(’16) 3 AIR 1916 Cal 891 (891) (DB). (Means com¬ 
mon agriculturist such as lives in this country.) 
(’17) 4 AIR 1917 All 427 (428) (DB). 

(’97) 1897 Pun Re No. 47, p. 212. (Mere owner of 
land not an agriculturist.) 

(’28) 15 AIR 1928 Lah 132 (133). 

(’25) 12 AIR 1925 All 432 (433) (DB).’ 

(’16) 3 AIR 1916 All 332 (332). (Person owning 20 
bighas and tenant of 50 bighas and whose chief 
occupation is agriculture is an agriculturist.) 

[See (’38) 25 AIR 1938 Nag 366 (367) : I L R 
(1938) Nag 461 (DB). (Agriculture need not be 
the sole means of livelihood.) 

(’32) 19 AIR 1932 Oudh, 76 (76) (DB). 

(’88) 12 Bom 363 (365) (DB). (Exemption limited 
to agriculturists in the strict sense and in that 
sole character.)] 

3. See cases in foot-notes (4) and (5). 

4. (1900) 13 C P L R (30) (32). 
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wages by cultivating the land of his employer . 6 The test is, in each case, what is the 
chief source of his livelihood . 8 If it is other than by cultivation of land he is not 
an agriculturist though he may also cultivate lands . 7 Thus, a large landed proprietor or 
zamindar is not an agriculturist even though his sole income is from land, unless his 
chief source of income is by cultivating lands either personally or through servants. 8 . The 
onus lies on the person claiming the exemption to establish that his chief source of 
livelihood is by cultivation of land . 9 The Nagpur High Court 10 has expressed the view 
that the question whether a person is an agriculturist or not is not a question turning on 
the source of the income or livelihood but on the nature of the employment or occupation 
and that the sole test for determining whether a person is an agriculturist or not is 
whether his occupation is that of a person cultivating the soil either personally or through 
servants whose activities he directs. The Allahabad High Court has also held in the 
undermentioned case 11 that the term ‘agriculturist’ in clause (c) refers to an occupation . 
The Lahore High Court has, in a Full Bench decision , 12 held that the true test is whether 
a man personally engages himself in tilling the soil and whether this occupation is 
essential to his maintenance. Such was the old law in the Punjab. But now see sub-s. ( 4 ) 
of the section as amended by the Punjab Relief of Indebtedness Act, VII of 1934 . 

A person who lets out his land to another for cultivation, reserving either money 
or produce as rent is not an agriculturist , 13 the reason being that in such a case neither 


5. (’38) 25 AIR 1938 Nag 366 (369) : ILR (1938) 

Nag 461 (DB). J 

t(’17) 4 AIR1917Bora253(253): 41 Bom 475 (DB). 

6. (’27) 14 AIR 1927 Mad 342 (343) (DB). (Chief 
means and not Bimply one means determines pro¬ 
fession.) 

(’31) 18 AIR 1931 Nag 8 (9) : 26 Nag L R 295. 
(Substantial portion of livelihood by cultivation 
though some portion by skilled labour.) 

t ( AIR 1931 All 20 (20). (Main source of 

livelihood to be agriculture.) 

[But see (’28) 15 AIR 1928 Nag 23 (24). (Where 
this proposition is doubted.)] 

7. (’40) 27 AIR 1940 Cal 5 (6). 

( 1939 Lah 537 (537). (Person neither 

tilling soil with hie own hands nor maintaining 
himself mainly on agriculture is not agriculturist ) 
(’36) 23 AIR 1936 Lah 532 (533). 

( 36)23 AIR 1936 Pesh 151 (152). (Person living upon 
trade — Pleasure garden appurtenant to house_ 

( ..,7> U n?^f rdcn are not exe mpt from attachment.) 
( 35 22 Am ms AH 292 (292). (The cultivation 
of land by hired labourers by a person who has a 
different occupation cannot constitute that person 
an agriculturist.) 

t (’35) 22 AIR 1935 All 448 (449) (DB) 

(’25) 12 AIR 1925 Oudh 365 (365). 

(’21) 63 Ind Caa 681 (682) (DB) (Cal). 

.'[Sec also (’40) 42 Pun L R 261 (263).] 

8. (’39) 26 AIR 1939 Lah 40 (41). 

( 38) 25 AIR 1938 All 85 (86). (Judgment-debtor 
having two sources of livelihood, zamindari and 
cultivation—Zamindari main source—Judgment- 
debtor is not agriculturist.) 

(’38) 25 AIR 1938 Mad 922 (923). 

+ £26) 13 AIR 1926 Mad 350 (351) : 49 Mad 227 
‘ (Barge landed proprietor.) 

° udh 76 (76) ( DB >- (Do- A I It 
1926 Mad 350 : 49 Mad 227 followed.) 

( 13) 35 All 307 (308): 19 Ind Cas 125 (125) (DB). 


(This was however doubted in A I R 1928 All 211 
by Ashworth, J., sitting as a single Judge.) 

(’27) 14 AIR 1927 All 601 (603). 

(’17) 4 AIR 1917 All 427 (428) (DB). 

{.See also (’37) 24 AIR 1937 Mad 551 (553): ILR 
1937 Mad 777 (FB). (Dissenting from observa¬ 
tions of Coldstream J. in AIR 1936 Lah 737.)] 
[But see (’42) 29 AIR 1942 Pesh 65 (66) (DB). 
(The lands were mainly under the cultivation of 
tenants but as a landlord he had to take interest 
in the cultivation of his land in order to get the 
most out of it and had also to see that his share 
in the produce reached him — Held that judg¬ 
ment-debtor wa9 an agriculturist.)] 

9. (’42) 29 AIR 1942 Oudh 308 (309). 

(’41) 28 AIR 1941 Oudh 395 (398). 

1’36) 23 AIR 1936 Lah 532 (533). 

(’25) 12 AIR 1925 All 432 (433) (DB). 

(’27) 14 AIR 1927 Lah 810 (811). 

(’23) 10 AIR 1923 Bom 12 (13) ^->B). 

10. (’38) 25 AIR 1938 Nag 366 (369) : ILR (1938) 
Nag 461 (DB). (A person may have many occupa¬ 
tions—If one of them is agriculture and for that 
purpose a house or building is occupied, protection 
can be claimed.) 

11. (’35) 22 AIR 1935 All 292 (292). (The cultiva¬ 
tion of land by hired labourers by a person who 
has a different occupation cannot constitute that 
person an agriculturist.) 

12. (’39) 26 AIR 1939 Lah 386 (393) : ILR (1940) 

Lah 23 (FB). ' 

13. (’38) 25 AIR 1936 Nag 366 (369) : ILR (1938) 
Nag 461 (DB). (Overruling AIR 1920 Nag 45 : 16 
Nag L R 89 and AIR 1927 Nag 374.) 

[But see (’42) 29 AIR 1942 Cal 425 (425) (DB) 
(Occupancy raiyat who has got about 20 or 25 
bighas of land which he gels cultivated under the 
bhag system and whoso other income derived 
from Zemmdary properties is only R s . 25 is an 
agriculturist within the meaning of S. 60(1) (c).) 
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his occupation nor the chief source of hie livelihood will be the cultivation of land. A 
person, however, does not cease to be an agriculturist by the mere fact that he has 
obtained permission to build houses on a portion of the land which was formerly his 
occupancy tenancy, 14 or because he has turned an Akali. 16 Nor does the fact that a 
person owns a vast extent of land which he cultivates himself or through servants make 
him any the less an agriculturist. 16 


The house of an agriculturist is exempt both from attachment and sale. Hence, 
where a judgment-debtor is not an agriculturist at the date of the attachment of his house 
but by a change of circumstances becomes one subsequently and is an agriculturist at the 
time of the proceedings for the sale of the house, the house cannot be sold in execution. 17 


Where a person is proved to be an agriculturist, the houses and other buildings 
belonging to and occupied by him are exempted from attachment. 18 The exemption from 
attachment under this clause depends upon the property being that of an agriculturist at 
the time when the decree-holder seeks to execute the decree against it. Thus, where the 
decree-holder seeks to attach a dwelling-house belonging to the deceased debtor in the 
hands of his legal representative, the legal representative can claim exemption if he 
occupies the same as an agriculturist. 10 But the Lahore High Court has held that the 
applicability of this clause depends on the status of the original judgment-debtor and 
not of the legal representative against whom execution may be taken out. 20 (see also 
Note 7a.) Where an agriculturist mortgages his house with possession to another but is 
in occupation as a tenant under the mortgagee, there is a conflict of decisions as to 
whether such occupation comes within this clause. It has been held by the Oudh Chief 
Court that this clause will not apply to such cases, the reason given being that the clause 
contemplates occupation by an agriculturist as owner and not as tenant. 21 A contrary 
view has been taken by the Lahore High Court. 22 The words "occupied by" mean living 
in or using for agricultural purposes. 23 It is not necessary therefore that the house should 


(’30) 17 AIR 1930 Lah 191 (191). (In this case it 
was held that the judgment-debtors who bad for 
years been tilling their land could not, by reason 
of their temporary letting out of the land, be con¬ 
sidered to have lost their statuses agriculturists.)] 

14. (’32) 19 AIR 1932 All 499 (499) (DB). 

15. (’25) 12 AIR 1925 Lah 331 (331). 

16. (’3d) 25 AIR 1938 Nag 3G6 (369): ILR (1938) 
Nag 461 (DB). 

[See (’36) 23 AIR 1936 Rang 215 (215) (DB). 
(The mere fact that the judgment-debtor owns 
150acrc3 of land makes no difference when there 
is evidence to the effect that be cultivates 25 acres, 
while the rest of the land is cultivated by his son 
who devotes all the profits to paying off his 
father's debts—That does not render the judg¬ 
ment-debtor a zamindar or a rent receiving 
landlord.)] 

17. (’38) 25 AIR 1938 All 85 (86). 

(’32) 19 AIR 1932 All 499 (499) (DB). 

18. (’42) 29 AIR 1942 Mad 375 (375). 

(•36) 23 AIR 1936 Bom 315 (319) (DB). (House 
should be in actual occupation.) 

(T7) 4 AIR 1917 All 10 (11) : 39 All 120 (DB). 

(’32) 19 AIR 1932 All 499 (500) (DB). 

| (’33) 20 AIR 1933 Nag 80 (81): 29 Nag LR 106 
(All the buildingsare exempt even though a portion 
of the building is enough to enable the judgment- 
debtor to earn his livelihood as an agriculturist.) 

(’24) 11 AIR 1924 Lah 226 (227). 


[See (’33) 20 AIR 1933 Lah 1010 (1010). (House 
occupied by insolvent agriculturist does not vest 
in Official Receiver.)] 

[See also (’33) 20 AIR 1933 Rang 227 (229) : 11 
Rang 372 (FB). (Occupation must be in good 
faith and for purposes of agriculture.)] 

19. f (’83) 7 Bom 530 (532) (DB). 

(’32) 19 AIR 1932 All 508 (508) : 54 All 736 (DB). 

(’28) 15 AIR 1928 All 211 (212). 

20. (’-43) 30 AIR 1943 Lah 19 (21, 22) : I L R 
(1943) Lah 242 (FB). 

(•38) 25 AIR 1938 Lah 459 (460). 

(’38) 25 AIR 1938 Lah 608 (609) (DB). 

[See also (’36) 23 AIR 1936 Lah 895 (896). 
(Deceased debtor not agriculturist—Property at¬ 
tached duriny his lifetime—Legal representative 
not entitled to protection although himself an 
agriculturist.)] 

[But see (’40) 27 AIR 1940 Lah 320(320): ILR 
(1941) Lah 588 (DB). (Decree against non-agri¬ 
culturist legal representative—Original debtor an 
agriculturist—Property is liable to attachment— 
Affirming AIR 1939 Lah 556.)] 

21. (’36) 23 AIR 1936 Oudh 155 (156.) 

22. (’38) 25 AIR 1938 Lah 736 (737). 

[Sec also ('33) 20 AIR 1933 Lah 1010 (1010).] 

23. (’42) 29 AIR 1942 Mad 375 (375). 

(’42) 29 AIR 1942 Oudh 308 (309). (Parcha 
Khatauni is not sufficient to prove that objeetor 
occupies house ns agriculturist.) 
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be the dwelling-house of the agriculturist provided it is “occupied by" him as an 
agriculturist . 24 Thus, the town residence of an agriculturist is not exempt from 
attachment , 25 but it will be so exempt, if he takes his cattle there and spends his nights 
there, even though he has a house in the vicinity of his lands . 26 

But it is only the house or other building with its appurtenances that is exempted 
from attachment . 27 A vacant site is not exempted from attachment even though used by 
an agriculturist for storing manure and fodder . 28 (But see as regards Punjab, the amend, 
ment of the section by s. 35 of the Punjab Act vil of 1934.) A house or building occupied 
by an agriculturist will be exempt from attachment, even if the house is in a dilapidated 
condition unless the owner is proved to have no intention to rebuild . 29 

A property which is not necessary for agricultural purposes is not exempt from 
attachment, though occupied by the agriculturist . 30 

It has been seen in Note 3 that this section does not apply to mortgage decrees. 
Where, therefore, the house of an agriculturist is specifically mortgaged by him, the 
house can be sold in execution of the mortgage decree, 31 unless it is appurtenant to an 
agricultural holding which is not transferable by law. 32 

It has been held by a Full Bench of the Allahabad High Court that where an 
ancestral house is sold in execution of a decree against a Hindu father and the objection 


(’42) 55 Mad L W 634 (635). 

(’41) 28 AIR 1941 Pesh 68 (69). (By the deliberate 
use of the two words “houses and buildings” in 
S. 60 (1) (c) the Legislature meant that not only 
the residential house lived in by the agriculturist 
but also the other buildings occupied by him 
6hould be exempt. There is nothing in S. 60 (1) 
(c) to show that when occupying his residential 
quarter the agriculturist should also put it to some 
other agricultural use for enabling him to keep it 
safe from his creditors.) 

(’38) 25 AIR 1938 Lah 459 (460). 

(’38) 25 AIR 1938 Nag 366 (367) :ILR (1938)Nag 
461 (DB). (If buildings are occupied by a farmer 
when he is farming a big farm they do not cease 
to be occupied by him ns an agriculturist simply 
because his farm shrinks to more modest propor¬ 
tions, if the various parts are in actual use for 
agricultural purposes. AIR 1919 Nag 54: 15 Nag 
L R 83 followed.) 

( 37) 24 AIR 1937 Lah 113 (114). (Not used for 
agricultural purposes—No exemption). 

('37) 24 AIR 1937 Lah 200 (201). 
f (’36) 23 AIR 1936 Rang 215 (216) (DB). 

(’35) 22 AIR 1935 Nag 59 (60). 

( 35) 22 AIR 1935 Lah 894 (895). (House used 
bona fide for agricultural purpose—Mere fact thnt 
he has open sites for agricultural purpose does not 
deprive him of the exemption.) 

C34) 21 AIR 1934 Lah G14 (G15). 

(’30) 17 AIR 1930 Lah 1034 (1035) : 12 Lah 367 

(’34) 147 Ind Cas 676 (676) (Lah). 

C26) 13 AIR 1926 Lah 230 (230, 231). 

24. (‘ 19 ) 6 AIR 1919 Nag 54 (55): 15 Nag L R 83. 

( 27) 14 AIR 1927 Lah 66 (66). (House owned and 
occupied by him as such only is exempted ) 

• ( 09) 1909 Pun Re No. 65 p. 214: 2 lnd Cas 983 
(083). (Unused khurli attachable.) 

25- (’35) 22 AIR 1935 Pat 496 (497) (DB). 

( 05) 7 Bom L R 685 (636) (DB). 


(’34) 21 AIR 1934 Lah 614 (615). (Houso used as 
shop where liquors were sold—Not exempt.) 
t (’18) 5 AIR 1918 All 250 (251.) 

26. (’26) 13 AIR 1926 Lah 230 (230). 

(’30) 17 AIR 1930 Rang 129 (129) : 7 Rang 766. 
(House occupied by him in village and also hut in 
Geld, both are exempted.) 

27. See cases in foot-note (28). 

(’27) 14 AIR 1927 All 214 (214). (House in ruins 
can hardly be called a house.) 

28. ('02) 1902 Pun Re No. 59, p. 221. 

(’17) 4 AIR 1917 Lah 21 (22). (House does not 
include vacant site.) 

29. (’28) 15 AIR 1928 Nag 23 (23). (Before such a 
house is liable to attachment, it must bo proved 
that there is no intention to rc-construct it or that 
it has been abandoned.) 

30. (’29) 16 AIR 1929 Lah 181 (182). (Property 
more than sufficient.) 

(’34) 21 AIR 1934 Lah 168 (169). (Two houses of 
agriculturist attached — Finding that one is 
sufficient for occupation for agricultural purposes 
— Other held to be attachable.) 

31. (’79) 4 Bom 25 (26) (DB). 

(’89) 1889 Pun Re No. 1, p. 1. (Property not extra 
commercium.) 

(’ll) 9 Ind Cas 825(825) (DB) (All), 
t (’ll) 34 All 25 (28, 29, 30) (FB). 

*(’24) 11 AIR 1924 All 328 (336): 10 All 489 (FB). 
(T5) 2 AIR 1915 All 459 (459). 

[See also (*38) 25 AIR 1938 Nag 544 (544). 
(Agriculturist mortgaginghis house—Protection is 
waived.)) 

32. (’15) 2 AIR 1915 All 459 (459). 

(’12) 34 All 25 (30) (FB). 

f (T9) 6 AIR 1919 All 222 (223) (DB). 

(’09) 1 Ind Cas 362 (363) (DB) (Cal). (Homestead 
in town of Conilllah is not transferable in law ) 
(’ll) 33 All 136 (138) : 9 Ind Cas 931 (931) (DB) 
(But see (’41) 28 AIR 1941 Pesh 53 (55) (DB).J ' 
Also see Note 5. ' ' ' J 
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by him under this clause is dismissed for default the sale is binding on his minor sons. 
A suit, therefore, by his sons to restrain the decree-holder from interfering with their 
possession of the house is not maintainable. 33 

Under S. 2G6 of the old Code only the materials of a house occupied by an 
agriculturist were exempted from attachment. 34 But it was held that even a house could 
not be attached if it was occupied by an agriculturist as such. 36 The present section has 
now been drafted in conformity with this view. 

Punjab Amendment. — The section has been extensively amended in the Punjab 
by s. 35 of the Punjab Relief of Indebtedness Act VII of 1934. These amendments are 
reproduced immediately below the principal section. It will be seen that some of the main 
amendments concern the exemption referred to in this clause. The decisions bearing on 
this portion of the amendments are noted in the foot-note below. 36 

11. “Books of account’* — Clause (d). — Under the Code of 1859 there was 
no express provision exempting account books from attachment. But it was held by the 
Courts, applying the Common Law rule of exemption, that such books were not saleable 
property and could not be seized in execution. 1 It was, however, held that the Court could 
require the judgment-debtor to produce them in Court. 2 The provision exempting books 
of account from attachment and sale was introduced in the Code of 1877, and is now 
incorporated in clause (d) of this section. 

12. Right to sue for damages—Clause (e). — It has been seen in Note 4 
that a mere right to sue is not ‘property’ at all and cannot be attached and sold in 
execution. 1 It follows that a mere right to sue for damages cannot be attached and sold 2 


33. (’39) 26 AIR 1939 All 399 (400): I L R(1939) 
All 602 (FB). (Kartaof jointfamily represents inter¬ 
ests of all members. AIR 1930 All 727 overruled.) 

34. (’82) 1882 All W N 13 (13) (DB). 

35. (’83) 7 Bom 530 (531) (DB). 

36. (’43) 30 AIR 1943 Lali 19(20, 21, 22) : I L R 
(1943) Lab 242 (FB). (Residential house of insolvent 
vesting in Official Receiver — Before sale cl. (ccc) 
coming into force — Receiver cannot sell bouse — 
Mortgageofresidential bouse executed by insolvent 
annulled by Insolvency Court before proviso to 
cl. (ccc) came into force—Proviso does not apply.) 

(’42) 29 AIR 1942 Lab 88 (89). (S. 60 (1) (cc)— 
Words “belonging to agriculturist” qualify “open 
spaces or enclosures”—S.60(l)(co) exempts all miloh 
animals whether belonging to agriculturist or not.) 

(’42) 29 AIR 1942 Lab 102 (103-105) : ILR (1942) 
Lab 349 (FB). (S. GO (1) (ccc) is not retrospective 
—It does not apply to attachment or sale effected 
before it came into force—Fact that sale was not 
confirmed is immaterial — Word “sale” in S. 60(1) 
(ccc) means sale as at conclusion of auction and 
not as confirmed by Court.) 

(’41) ILR (1941) Lab 441 (444). (Onus of proving 
facta necessary for the exemption under S. 60 as 
amended by S. 35 of the Punjab Relief of Indebt¬ 
edness Act Iie3 on the judgment-debtor for two 
reasons (1) the burden of proving an exemption is 
generally on the persons seeking to prove the exem¬ 
ption; (2) the judgment-debtor has special know¬ 
ledge of the circumstances.) 

/'39) 2G AIR 1939 Lab 60 (51). (Judgment-debtor’s 

' house lent to and occupied by hi3 sons who are 
independent proprietors living apart bold not 
exempt from attachment.) 


(’38) 25 AIR 1938 Lab 459 (460). (Property vali¬ 
dly and legally vested in Official Receiver in 1933 
—Amendment coming into force in 1935 does not 
divest him of such property —Succession opening 
out long after vesting of property—Legal represen¬ 
tatives can claim no exemption.) 

(’37) 24 AIR 1937 Lah 100 (101). (The effeot of 
the amendment of S. 60, by the Punjab Relief of 
Indebtedness Aot, is that if a house is reserved for 
the personal occupation of the judgment-debtor,then 
it is saleable only if it has remained unoccupied for 
more than a year; otherwise only a house actually 
occupied by the judgment-debtor is exempt.) 

(’43) 30 AIR 1943 Lah 170 (175) (FB). (Amend¬ 
ment by Act XII of 1940 introducing olause (ccc) 
of the proviso is not retrospective and does not 
affect attachment of property already made before 
the coming into force of the amendment : A I R 
1937 Lah 560 and AIR 1939 Lah 168, Overruled.) 

Note 11 

1. (1865) 3 Bom H C R O C 42 (43). 

2. (’71) 3 N W P H C R 334 (335) (DB). 

Also see O. 21 R. 41, Note 5. 

Note 12 

1. (1865) 3 Suth W R Misc 18 (18) (DB). 

(’70) 14 Suth W R 152 (153) (DB). (Right to sue 
to set aside a sale.) 

(’74) 6 NWPHCR 95 (97). (Right to sue for 
damages.) 

(1865) 3 Suth W R Miso 16 (16) (DB). (Right to 
appeal.) 

2. f (’35) 22 AIR 1935 Nag 135 (137) : 31 Nag L 
R 235. 

(’25) 12 AIR 1925 Sind 98 (99). (Damages for 
breach of contract.) 
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and if sold, the purchaser will not get any right or title thereby. 3 It has, however, been 
held by the Sind Judicial Commissioner’s Court that the words ‘a mere right to sue for 
damages’ are restricted to damages arising from bodily or mental suffering or injury to 
the person or reputation of the debtor and not to damages for breaches of contract .* The 
case was one under the Insolvency Act and the question was whether a right to sue for 
damages for breach of contract vested in the Official Receiver. It is submitted that the 
decision must be regarded as being applicable only to the facts of the particular case and 
cannot be taken to lay down the correct law as to the interpretation of this clause. 

A right to claim mesne profits for wrongful possession is a right to sue for damages 
and cannot be attached. 5 Where, however, a decree has been passed awarding damages, 
it can be attached. 6 

* 

A right to get a reconveyance and possession of property which has been sold with 
an agreement of reconveyance is property and is attachable in execution. 7 


13. Right of personal service — Clause (f).—A right of personal service 
cannot be attached and sold in execution of a decree, though private alienations thereof 
are not absolutely prohibited. 1 Thus, the right of a gangaputra to receive offerings from 
pilgrims on the banks of the Ganges is a right of personal service and cannot be attached 
and sold in execution. 2 Similarly, a vritti which is a priestly office by virtue of which 
certain personal services are performed on behalf of pilgrims, 3 or a birt mahabrahmani 
or birt jajmani, which is a right to officiate at the funeral ceremonies of Hindus dying 
within a particular locality,* cannot be attached and sold. But the interest of an utpat 
(priest officiating in the Pandharpur temples) in the not balance of the offerings to the 
deity is not exempt from attachment and sale. 6 Jatri bahi which is a list of the names 
and addresses of pilgrims who are the clients of a Gayawal judgment-debtor and which 
can be used only by him in order to perform personal service to the pilgrims cannot be 
attached and sold in execution. 0 


A right to receive the offerings made at a temple is liable to attachment and sale 
in execution when such a right is independent of an obligation to render services of a 
personal nature such as officiating at the worship. 7 

Where it is shown that there is a custom to transfer by private treaty palas for 
worship of certain deities, there will be no objection to transfer the same by execution, 
limiting the class of persons entitled to bid and eventually purchase the property. 8 


('31) 18 AIR 1931 Oudh 398 (399) (DB). (Possible 
right on a contract to be decided in a pending appeal.) 
('19) 6 AIR 1919 Mad 864 (864) (DB). (Right of 
mulgani tenant in Suth Kanara to compensation 
for improvement.) 

3. (’25) 12 AIR 1925 Sind 98 (99). (Since sale 
becomes invalid.) 

4. (’24) 11 AIR 1924 Sind 89 (91) : 17 Sind L It 
52. (Liquidated damages, if attachable— Qucere.) 
[ See also (’25) 12 AIR 1925 Sind 159 (162) : 10 

Sind L R 286.] 

5. (’63) 9 Cal 695 (697) (DB). 

6. (’71) 15 Suth W It 34 (34) (SB). (See “Other 
saleable property”.) 

7. t (’21) 8 AIR 1921 Mad 498 (502) (DB). 

[See also (’87) 14 Cal 241 (244) (DB).] 

Note 13 

1. (’36) 23 AIR 1936 Pat 10 (10) (DB). 

f (89) 23 Bom 131 (135). (Also opposed to Hindu 
law and public policy.) 

2. (’29) 16 AIR 1929 Oudh 444 (445) : 5 Luck 206 


(DB). (But right of occupation of particular spot 
attachable.) 

3. (’86) 10 Bom 395 (397, 398) (DB). 

(’88) 12 Bom 366 (367) (DB). (Under the Hindu 
law, vritties are to be regarded a3 generally extra 
oommercium.) 

[Sec (’84) 8 Bom 185 (187) (DB). (But if the decree 
directs the sale of vritti, the execution Court 
cannot go behind it, but must sell it.)] 

4. f (’18) 5 AIR 1918 All 380 (380). (Although in 
Hindu law such a right is immovable property.) 

(’71) 16 Suth W It 171 (171) (DB). 

(’89) 1889 All W N 169 (169). 

5. (’27) 14 AIR 1927 Bom 143 (144) (DB). (Should 
be sold to that class only.) 

Also see Note 5. 

6. (’22) 9 AIR 1922 Pat 556.(556): 1 Pat 619 (DB). 

7. (’36) 23 AIR 1936 All 131 (133) : 58 AH 457 
(DB). (Right of a panda to receive offerings.) 

Also see Note 5. e 

8. (’35) 22 AIR 1935 Pat 131 (132). 
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Money due to the firm of managing agents of a company from the 
a right to personal service. 9 


company is nofc 


14. Stipends and gratuities allowed to pensioners— Clause (g)_The 

word '‘'pension” in this clause must be construed as having the same meaning as it has 
under s. ll of the Pensions Act (XXIII of 1871). 1 Under that section two essentials are 
necessary in order to constitute a grant a ‘pension’— 

(1) it must be a periodical allowance, and 

( 2 ) it must be a grant, not in respect of any right, privilege, perquisite or 

office, but on political considerations or on account of past services 
or present infirmities or as a compassionate allowance . 2 

A grant of a sum of money or land revenue 3 or of a zamindary 4 or other land 6 is 
not a pension, for it is not a periodical allowance. A grant of an annual sum of money 
made by Government as compensation for resumption of the grantee’s land is not a 
pension, 6 for it is not granted on political grounds or for past services or present 
infirmities or as a compassionate allowance. Similarly, a toda giras hag is not a 
pension as it is a grant in respect of a right, privilege, perquisite or office. 7 A malikana 
allowance payable from a Government treasury is in the nature of a pension and cannot be 
attached in execution of a money decree. 8 

A pension granted by the Government by virtue of a treaty obligation contracted 
with another State 0 or for other reasons of State 10 is a political pension and is exempt 


9. (41) 28 AIR 1941 Cal 240 (241). 

Note 14 

1. (’14) 1 AIR 1914 Cal 765 (766) (DB). 

(’09) 31 All 382 (384) (DB). 

t (’04) 26 All 617 (621) (DB). 

(’31) 18 AIR 1931 P C 160 (161) : 59 Cal 1 : 58 
Ind App 215 (PC). (26 All 617 approved — The 
word has the same meaning it has in S. 6 of the 
Transfer of Property Act.) 

[But see (’37) 24 AIR 1937 Lah 178 (179) : ILR 
(1937) Lah 415 (DB). (Not permissible to refer to 
the varioua provisions of the Pensions Act to find 
out the true import of the word “pensions” in 
the Civil Procedure Code.)] 

2. (’37) 24AIR 1937 Nag 202 (203). (“Pension” im¬ 
plies periodical payments—It does not apply to rent 
of property drawn by a person as limited owner 
thereof.) 

•*(’80) 4 Bom 432 (436) (SB). ( Toda giras haq is 
not a pension.) 

(’34) 21 AIR 1934 Lah 881 (881). (Compensation 
to dethroned Princes is political pension and hence 
AlaJagirsin Ambala District are political pensions 
and thus exempt from attachment.) 

(’14) 1 AIR 1914 Cal 765 (7G6) (DB). 

3. ( 09) 4 Ind Cas 1057 (1057) (DB) (Mad). 

(’30) 17 AIR 1930 Nag 134 (134). (Sum payable by 
Government as compensation in respect of jagir 
land taken over by Government.) 
f (’30) 17 AIR 1930 Lah 816 (817) (DB). (Grant 
of land revenue-—Not pension.) 

(’02) 1902 All W N 161 (162) (DB). 

4. ( 04) 20 All 017 (621, 622) (DB). 

5. (’40) 27 AIR 1940 All 373 (377) : ILR (1940) 
All 603 (FB). (Right to lakhiraj or revenue-free 
land—No pension.) 

(’38) 25 AIR 1938 Nag 269 (270) : ILR (1939)Nag 
679. (Grant of fields rent-free to grantee for his 


maintenance and in consideration of his rights as 
Desbmukh, Deshpandia and Sirmukaddam — No 
pension.) 

(’37) 24 AIR 1937 Nag 202 (203). (Grant of inam 
lands for holding office of Deshpandia liable to 
attachment.) 

(’17) 4 AIR 1917 P C 94 (95) (PC). (Land granted 
in lieu of pension.) 
t(’09) 31 All 382 (384, 386) (DB). 

(’14) 1 AIR 1914 All 475 (476) : 36 All 318 (DB). 
(Grant of land for political considerations to A for 
life and as an absolute estate to A's descendants.) 
(*31) 18 AIR 1931 PC 160 (161) : 58 Ind App 215: 
59 Cal 1 (PC). (Rents from properties granted by 
Government for maintenance of dignity of donee— 
No pension.) 

6. (’04) 8 Cal W N 665 (667) (DB). 

7. t (’76) 1 Bom 203 (207) DB). 

(’80) 4 Bom 432 (436) (SB). 

(’09) 33 Bom 258 (263) : 2 Ind Cas271 (272) (DB). 
(Cose under Toda Giras Allowance Act VII of 1887.) 
ISec (’92) 16 Bom 731 (734, 735). (DB). (Case of 
desaigiri hak — See Pensions Aot, Ss. 4 and 11. 
Similarly a Babuana allowance granted in lieu of 
maintenance is not inalienable during the lifetime 
of grantee.)] 

8. (’12) 13 Ind Cas 194 (194) (DB). (All). 

[See also (’78) 3 Cal 444 (416) (DB). (Specific 
amount then due was held attachable.)] 

9. t (’90) 18 Cal 216 (223) : 17 Ind App 181 (PC). 

10. (’37) 24 AIR 1937 Lah 178 (179): ILR (1937) 
Lah 415 (DB). (Jagir that was realized in the 
shape of an assignment of land revenue and was 
granted in lieu of the relinquishment of the sove¬ 
reign rights, with a view to retain their alliance or 
goodwill, was held to be‘pension’within the mean¬ 
ing of clause (g). Affirming 38 Pun L R 531.) 

(’03) 26 Mad 423 (427) (DB). 
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from attachment under this section. 11 Thus, a wasika allowance which is guaranteed by 
the British Government by the Treaty of the 17th August 1825 in consideration of the loan 
of 1825 by the then Ruler of Oudh, is a* political pension. 12 Similarly, the pensions granted 
by the Government to the descendants of the families who at one time occupied the 
throne of Ceylon, 13 or to the members of the Mysore family 14 or to the descendants of the 
Nawab of Carnatic, 16 or pensions granted by a foreign State by arrangement with the 
Government of India to a deposed Maharaja, 16 are all political pensions. 

A jahyir may be a political pension, 17 but there is no initial presumption that it 
is so 18 and the Court should inquire, in each case, into the nature of the jahyir and see 
whether it is liable to attachment. 10 Where the jahyir is in the nature of a pension it will 
be exempt from attachment. 20 

Political pensions and other Government pensions are exempt from attachment so 
long as they are in the hands of the Government, notwithstanding the fact that the 
amounts have become due. 21 The character of the fund remains unchanged so long as it 
remains unpaid in the hands of the Government, 22 but once the money is received by the 
pensioner it becomes subject to all the incidents attached to his properties and can be 
attached like any other moneys in his hands. 23 

Pensions not granted by Government are private pensions. 2 * These are not 
exempted from attachment but they are attachable only as ‘debts’ or as ‘property 
belonging to the judgment.debtor.’ 25 It follows therefore that they could be attached only 
to the extent of the sums that have become due. 20 


11. (’27) 14 AIR 1927 Mad 604(606) : 50 Mad 711 
(DB). 

12. (’09)12 Oudh Cas 323 (329) : 4 Ind Cas 145 
(148, 155) (DB). 

[See also (’19) 6 AIR 1919 Oudh 252 (252) : 21 
Oudh Cas 329.)] 

13. (’03) 26 Mad 423 (425) (DB). 

14. (’67) 7 Suth W R 169 (169) (DB). 

15. (’69) 4 Mad H C R 277 (279) (DB). 

16. (’27) 14 AIR 1927 Mad 604 (606, 607) : 50 
Mad 711 (DB). 

17. (’88) 1888 Pun Re No. 133, p. 361. 

(, ?7!?£»w* 1937 Lah 178 (179) : H,R (1937) Lab 
415 (DB). (Jagir in shape of an assignment of land 
revenue.) 

(>37) 24 AIR 1937 Lah 211 (214). (Government 

granting income of certain water mills as ja"ir_ 

Jagirdar leasing out water mills _ Income from 
lease cannot bo attached.) 

18. (’30) 17 AIR 1930 Lah 816 (818) (DB). 
f (’28) 111 Ind Cas 838 (839) (Lah). 

19. (’93) 1893 Pun Re No. 47, p. 212. 

(’32) 19 AIR 1932 Mad 417 (417). (Jagir — Grant 
of land revenue—Liable.) 

^ 1888 Pun Re No. 133, p. 361. (Money paid by 

the Jambardars of a village to a judgment-debtor 
due to him as jagir income may be attached.) 

(’04) 1904 Pun L Ii No. 92 p. 330 (DB). (Do.) 

(’14) 1 AIR 1914 Cal 765 (765) (DB). (Jagir with¬ 
out power of alienation — Standing croD3 are 
attachable.) 


(’22) 9 AIR 1922 All 429 (429) : 44 All 697 (DB). 
(Onus whether a pension is within S. 7 of the Pen¬ 
sions Act and so is attachable is on the decree- 
holder.) 

20. (’90) 1890 Pun Re No. 137, p. 439. , 

(1900) 1900 Pun Re No. 35, p. 129. (But where a 

mortgage decree for sale of the jagir is passed it is 
liable to sale.)' 

21. f (’70) 5 Mad H C R 371 (372) (DB). (Arrears 
of yeomiah pension accidentally accumulated are not 
liable to attachment.) 

2 2. (’03) 26 Mad 69 (71) (DB). 

23. (’09) 12 Oudh Cas 323 (331) : 4 Ind Cas 115 
(154) (DB). 

(’67) 1867 Pun Rc No. 79 p. 155. (Money virtually 
becoming the property of the judgment-debtor and 
lying in deposit in the Government treasury at his 
call is attachable.) 

(’03) 26 Mad 69 (71) (DB). 

[Sec ('12) 29 AIR 1942 Sind 19 (20): ILR (1941) 
Kar 479 (DB). (Commutation of pension is not 
stipend — At least it ceases to bo so ufter amount 
is paid to pensioner.)] 

24. l-'or example pensions granted by Railway 
Companies to their servants. 


(’84) 1884 Pun Re No. 58, p. 155. (Pension granted 
by the Mandot estate.) 

(’24) 11 AIR 1924 Lah 688(688). (Gratuity granted 
by a university.) 

25. See Note 7. 


26. f (’80) 6 Cal L Rep 19 (20). 
by the Bank of Bengal.) 


(Pension granted 
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A gratuity or bonus allowed by the Government to its servants is exempt from 
attachment whether granted to a non-pensioner or to a pensioner in addition to his 
pension. 27 

For Notifications issued under this clause, see Appendix IV. 

15. Wages of labourers — Clause (h). — The wages of labourers and 
domestic servants are wholly exempt from attachment. 1 A person is a ‘labourer’ within 
the meaning of this clause who earns his daily bread by personal manual labour, or in 
occupations which require little or no art, skill or previous education. 2 A person who 
spins cotton and receives wages according to the quantity spun is a ‘labourer.’ Similarly, 
coolies employed on railway or other works and paid by the number of baskets of earth 
carried are ‘labourers.’ 3 

• 

16. Salary — Clause (i). — This clause exempts, to a partial extent, the 
salaries of persons from attachment. 1 The clause applies both to public servants and 
persons in private service. Under the Code of 1859 there was no exemption to any extent 
in regard to the salaries of public servants and the whole of such salary was attachable 
as a debt when the salary had fallen due. 2 The later Codes provided for a partial 
exemption of such salary but the unexempted portion could be attached. 3 A special 
procedure was also provided for the attachment of salaries in such cases, so that they 
need not be attached as debts after they had fallen due but could be attached in advance. 4 
(See o. 21, R. 48. See also Explanation I.) The object of the provision for exemption is 
to enable public officers, etc., to maintain themselves and their families in a suitable 
manner. That the debtor is a European and that the pay is not large enough to maintain 
his family is, however, no ground for refusing attachment of the attachable portion of 
his salary. 6 For definition of “public officer,” see s. 2, cl. (17). An advocate engaged by 
the Government on daily fees for the conduct of civil litigation on its behalf is a “public 
officer” within the meaning of the clause. 6 

Before the amendment of the section by Act IX of 1937 there was no provision for 
exempting from attachment the salary of a person in private employment, and hence the 
salary of such a person was not exempt from attachment to any extent. 7 The above Act 
amended the section by introducing a provision for exempting from attachment the 
salaries of private employees also to a partial extent. This exemption was embodied in 
cl. (h). Clause (i) dealt with the salaries of public servants and persons in the service of 


27. (’84) 6 All 173 (174) (DB). (Gratuity in con¬ 
sideration of past services.) 

(’82) 5 Mad 272 (273) (DB). (Bonus in addition to 
pension.) 

Note 15 

1. ('42) 29 AIR 1942 Bom 191 (193) : ILR (1942) 
Bom 287. 

('42) 29 AIR 1942 Pat 194 (194): 20 Pat 866 (DB). 

2. (’42) 29 AIR 1942 Bom 191 (192) : ILR (1942) 
Bom 287. (Jobber required to do personal manual 
lubour is labourer and remuneration earned by him 
is “wages of a labourer’’.) 

3. (’SO) 5 Bom 132 (134) (DB). 

Note 16 

1. See (’43) 30 AIR 1943 Lah 60 (62) (DB). (For 
purpose of calculating the amount of the salary 
which may be attached one hundred rupees should 
first be subtracted from the total figure of the 
salary and half of the amount left over may be 
attached.) 


Also see Note 2. 

2. (’70) 7 Bom H C R A C 110 (111) (DB). (Pro¬ 
spective salary unattachable.) 

('72) 18 Suth W R 124 (124) (DB). (Government 
Telegraph Officer.) 

(’75) 24 Suth W R 446 (447) (DB). 

3. (’83) 6 Mad 179 (180) (DB). 

(’14) 1 AIR 1914 Cal 1 (2) (DB). (Officer insolvent 
—Attachable portion of salary vests in receiver.) 
(’17) 4 AIR 1917 UppBur 1 (1). (Half of insolvent’s 
salary vests in receiver.) 

4. (’98) 21 Mad 393 (394). 

5. (’18) 5 AIR 1918 All 248(248,249): 40 All 213. 
NOTE : — A moiety of an insolvent’s pay can be 

ordered to be given to the receiver for the benefit 
of the creditors : See AIR 1922 Mad 439 (440) 
(DB). 

6. (’39) 26 AIR 1939 Pat 77 (80) : 17 Pat 706 
(DB). 

7. (’39) 26 AIR 1939 Sind 134 (135) : ILR (1942) 
Ear 237. 
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railway companies and local bodies. The proportion of the salary with regard to which 
exemption was given in regard to persons in private service was the same as in the case 
of public servants. By Act v of 1943, the provision as to the exemption of salaries 
contained in cl. (h) was omitted and cl. (i) was enlarged so as to include all salaries, 
whether of public servants or persons in private employment. This does not make any 
real change in the legal position. But before the amendment by Act v of 1943, the 
inclusion of the provision as to salaries in clause (h) gave rise to certain difficulties of 
interpretation. For instance, it was argued that the wages of labourers, dealt with in the 
same clause, were also exempt from attachment only to a partial extent. It was also 
argued that the word “salary” in the clause referred only to the emoluments of labourers 
and domestic servants. Such contentions were held untenable. 8 The present amendment 
makes the position quite clear on both the points. 

Order 21, R. 48 does not apply to the attachment of the salary of a private servant. 
Hence, before the above amendments, it was held that such salary could be attached only 
as a debt after it had become due. 9 Explanation I to the section also shows that the 
attachable portion of such salary can be attached only after it has become payable. 


17. Salary of army officers. — Section 4 of the Code provides that the 
provisions of the Code shall not affect any special or local law for the time being in force. 
Section 60 will not therefore apply where there is a special or local law to the contrary. 
Two of such enactments are — 


(1) The Indian Army Act (VIII of 1911), section 120, and 

(2) The Army Act, 1881 (44 & 45 Viet. ch. 58) as amended by the Army (Annual) 

Act of 1895 (58 Viet. Ch. 7), sections 136, 144 and 145. 

The Indian Army Act, 1911, applies only to Indian Officers and other persons 
specified in s. 2 of that Act, and it is provided in S. 120 of the Act that the pay or 
allowances of any person subject to the Act cannot be attached. 1 


The Army Act, 1881 , applies to British Officers in His Majesty’s Regular Forces 
including the Indian Army, and to other persons specified therein. An ‘Officer’ means, 
under that Act, a Commissioned Officer. 2 Thus, a First Class Warrant Officer 8 or other 
Non-Commissioned Officer 4 is only a ‘soldier’ for the purposes of that Act. Section 136 of 
the Act provides that the pay of an officer of His Majesty’s Regular Forces serving in 
India should be paid without any deduction ‘ other than deductions authorised . . . . 
by any law passed by the Governor-General of India in Council’ Suction 60 of the 
Code being such a law passed by the Governor-General in Council, it was held by the 
High Courts of Madras 6 and Calcutta 6 and by the Court of the Judicial Commissioner 
of Oudh 7 that the pay of such officer could be attached as boing that of a ‘public officer* 


8. (’4*2) 29 AIR 1942 Bom 191 (193) : ILR (1942) 
Bom 287. 

(’42) 29 AIR 1942 Pat 194 (195): 20 Pat 866 (DB). 

(’39) 26 AIR 1939 Sind 134 (137) : ILR (1942) Kar 
237. (Salary of an employee in a Bank is included 
in "salary.”) 

9 - (’39) 26 AIR 1939 Cal 428 (429) : ILR (1939) 
1 Cal 523 (DB). 

(’29) 16 AIR 1929 Nag 333 (334). 

Note 17 

1- (’26) 13 AIR 1926 All 122 (124) : 48 All 73 
(DB). (Assistant Surgeon is warrant officer and if 
recruited in India is governed by the Indian Army 
Act and his pay is exempt from attachment under 
Section 120.) 


(’33) 20 AIR 1933 All 153 (153). 

2. (’26) 13 AIR 1926 All 122 (123) : 48 All 73 
(DB). 

3. (’ll) 14 Oudh Cas 82 (84, 85) : 10 Ind Cns 719 
(720). (Military Assistant Surgeou3 in Subordinate 
Medical Department — Assistant Surgeon is war¬ 
rant officer and us such is a "soldier.”) 

(’19) 6 AIR 1919 Bom 133 (134) : 43 Bom 368. 

4 * 5 A1U 1918 Upp Bur 39 ( 40 ) : 3 u pp Bur 

1%uI i«0« 

5. (’01) 25 Mad 402 (406) (DB). 

6. f (’96) 24 Cal 102 (106). 

^'(DB) 1 AIU 1914 ° Udh 199 (201) : Oudh Cas 
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within the definition of s. 2 (17) of the Code. It was also held that sub-s. (2) (b) of 

S. 60, as it originally was, could not be taken to negative the application of s. 60 to cases 

coming under s. 136 of the Army Act, 1881 , inasmuch as the latter section is not in 
conflict with section 60 . 9 

The High Courts of Allahabad 9 and Bombay, 10 on the other hand, held, that 
sub-s. (2) (b) clearly negatived the applicability of s. 60 to such cases and that, therefore, 
the pay of such officers could not be attached. 

By Act x of 1914, sub-s. (2) (b) of s. 60 was repealed with the result that s. 60 clearly 
becomes applicable to cases under S. 136, and the salary of a British Officer in an Indian 
Regiment can be attached in execution as provided by this clause. 11 

But S. 60 cannot prevail over other special provisions in the Army Act such as 
Ss. 144 and 145 relating to ‘soldiers’ and providing that their pay shall not be attached in 
execution. 12 The reason is that there is no saving in those sections, such as is found in 
S. 136, as to any law passed by the Governor-General in Council. By virtue of S. 4 of the 
Code, therefore, s. 60 cannot prevail over those special provisions. 13 

18. Pay of persons to whom the Indian Army Act, 1911, etc., apply 
— Clause (j).—Clause (j) originally ran as follows : “the pay and allowances of persons 
to whom the Indian Articles of War apply.” This clause was amended into its present 
form by the Amending Act XXXV of 1934, s. 2 and schedule and the Government of India 
(Adaptation of Indian Laws) Order, 1937. (See foot-notes to section.) The Indian Articles 
of War which applied to soldiers and followers of the Native Army 1 have been repealed 
by the Indian Army Act (VIII of 1911), and the reference to the Indian Articles of War 
in this clause as it originally existed must be read as referring to the Indian Army Act 
(VIII of 1911). 2 As has been seen in Note 17, the pay of persons subject to that Act is not, 
in view of s. 120 of that Act, attachable in execution. 


19. Compulsory deposits, etc., — Clause (k). — The words ‘compulsory 
deposit’ have been defined in S. 2 of the Provident Funds Act (xix of 1925) as amended 
by Act I of 1930. The provisions of the Act have been extended to the provident 
fund of the Calcutta Corporation. 1 A compulsory deposit in any Government or railway 
provident fund is, under s. 3 of the Act, not liable to attachment under any decree or 
order of any Civil, Revenue or Criminal Court in respect of any debt or liability incurred 


[Sec also (’97) 1897 Pun Re No. 59. (The moiety 
of the salary of an officer of a British regiment 
serving under the orders of the Government of 
India will be liable to attachment in execution.)] 

8. f (’14) 1 AIR 1914 Oudb 199 (201) : 17 Oudh 
Cas 99 (DI3). (Sulary of Honoray Commissioned 
Officer in Indian Subordinate Medical Department 
held attachable.) 

9. (’ll) 33 All 529 (538, 539) :9 Ind Cas 1023 (1025) 
(H13). 

10. ('12) 37 Bom 26 (31) : 17 Ind Cas 13 (13)(DB). 
(’14) 1 AIR 1914 Bom 137 (137): 38 Bom GG7. (Case 

under S. 60 as it was originally, before the amend¬ 
ment by Act X of 1914, repealing sub-s. (2) (b).) 

11. (’17) 4 AIR 1917 All 315 (316): 39 All 308 (DB). 
(*33) 20 AIR 1933 All 597 (599) : 55 All 648(DB). 
*(’18) 5 AIR 1918 Bom 32 (33, 38) : 43 Bom 71G. 

12. (’ll) 14 Oudb Cas 82 (85): 10 Ind Cas 719 (720). 
t (’33) 20 AIR 1933 Bom 185 (187) (DB). 

(’34) 21 AIR 1934 Bom 31 (32) (DB). 

(’10) 1910 Pun Re No. 10. 

(’19) 6 AIR 1919 Bom 133 (134) : 43 Bom 368 


(DB). (Case falling under S. 145 of the Army Act 
—Pay of soldier not to be attached in execution 
of decree for alimony and maintenance.) 

[See also (’38) 25 AIR 1938 Sind 237 (239) : ILR 
(1939) Kar 160 (DB). (The pay of a soldier of His 
Majesty’s Regular Forces, subject to the Army Act 
of 1881 is not liable to attachment under a decree 
of the Civil Court.) 

(’37) 24 AIR 1937 All 129 (141) : ILR (1937) All 
350 (FB). (Pay of Military Assistant Surgeon i3 
not attachable.)] 

13. (’19)6AIR 1919 Bom 133 (134):43Bom368(DB). 
(’33) 20 AIR 1933 Bom 185 (187). 

Note 18 

1. See also (’82) 1882 Pun Re No. 41. (Native 
grass-cutters attached to Battery of Artillery of 
British Army while not on active service — Pay 
not exempt from attachment.) 

2. (’26) 13 AIR 1926 All 122 (124): 48A1173(DB). 

Note 19 

1. (’08) 35 Cal 641 (646). (See also Notification in 
Gazette of India, dated 8th July 1902.) 
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by the subscriber or depositor. 2 This is so even if the subscriber or depositor may have 
ceased to be in service, 3 and so long as the fund remains in the hands of authorities 
managing the fund. 4 But where once the amount is paid out to the person entitled to it, 
the exemption ceases and it can be attached in execution. 6 Provident fund money sent 
by money-order to the judgment-debtor is attachable even when it is in the hands of the 
post office, as the post office in such a case is the agent of the judgment-debtor. 6 

The amount of subscription payable out of the salary of a judgment-debtor to the 
provident fund is a compulsory deposit and is, therefore, exempt from attachment under 
this clause. 7 But the recoveries of advances made from the provident fund are not so 
exempt inasmuch as they are not deposits although they may be compulsory deductions; 
nor do such recoveries fall under the expression “other sums" occurring in this clause. 8 

As has been seen in Note 7a, the exemptions contained in the clauses in sub-s. (i) 
are cumulative. "Where, therefore, a certain amount is deducted monthly from the salary 
of a judgment-debtor a3 a subscription to the provident fund such amount will be exempt 
from attachment in addition to the amounts that will have exemption under other 
clauses such as els. (h) and (i). 9 Instalments due for advance taken from the provident 
fund belong to the judgment-debtor though he may not have disposing power over them 
and must be considered as part of his salary in determining whether such salary is 
attachable or not. 10 

A creditor seeking to attach a provident fund amount due to his judgment-debtor 
must show that the provident fund rules allow such attachment. 11 


2. (’37) 24 AIR 1937 Pat 22 (23) : 15 Pat 779 
(DB). (A provident fund maintained by the 
authorities of an aided college, provided it is con¬ 
stituted by the authority of Government, is a 
Government provident fund as defined by the 
Provident Funds Act.) 

(’23) 10 AIR 1923 Cal 585 (587) : 50 Cal 317 (DB). 

(State Railway Provident Fund.) 

(’34) 21 AIR 1934 Lab 153 (154). 

(’05) 29 Bom 259 (262, 263) (DB). (Money in a 
provident fund under the Act iscompulsory deposit 
and is exempt from attachment.) 

(’20) 7 AIR 1920 Cal 305 (307) : 4G Cal 962. 
(Servant in service or not, dead or alive, his share 
unattachable.) 

(’24) 11 AIR 1924 Pat 524 (525) : 3 Pat 74 (DB). 
(Case of optional subscriber who cannot under 
rules demand the payment of his deposit at his 
option.) 

+ C29) 10 AIR 1929 All 417 (418) : 51 All 845. 
(Compulsory deposit made in General Provident 
Fund.) 

+ (’20) 7 AIR 1920 Bom 56 (60) : 44 Bom G73 
(DB). (Receiver has no claim on the money 
drawn.) 

( 24) 11 AIR 1924 All 68 (68): 15 All 554. (Evenon 
retirement not attachable.) 

[See (’33) 20 AIR 1933 Rang 23 (24) : 11 Ran" 
110 (FB).] 

3. (’29) 16 AIR 1929 All 417 (418) : 51 All 845. 
(Retirement.) 

(’21) 11 AIR 1924 All 68 (68) : 45 All 554. (Even 
on retirement.) 

( 23) 10 AIR 1923 Cal 585 (587) : 50 Cal 347 (DB). 
(State Railway Provident Fund.) 

4. (’40) 44 Cal WN637(G39). (Compulsory deposit 


continues to retain that character only so long as 
it remains in the hands of the provident fund 
trustees.) 

(’37) 24 AIR 1937 Pat 22 (25) : 15 Pat 779 (DB). 

(’35) 22 AIR 1935 Bom 396 (397) : 59 Bom 517 
(DB). (The fund does not vest in the Official 
Receiver on the insolvency of the subscriber.) 

(’03) 26 Mad 440 (444) (DB). 

(’27) 14 AIB 1927 Oudh 22 (23): 1 Luck 313 (DB). 
[But see (’03) 5 Bom L R 454 (458). (On retire¬ 
ment fund beoome3 payable at the judgment- 
debtor’s option and so attachable.)] 

5. (’42) 29 AIR 19 42 Cal 292 (293). (Money kept 
in suspense account pending payment to depositor.) 

(’40) 44 Cal W N G37 (G39). (Money paid to 
receiver.) 

(’35) 22 AIR 1935 Bom 396 <397) : 59 Bom 517 
(DB). (After the amount standing to the credit of 
a subscriber is paid to him, and comes into his 
hands, it ceases to retain its character of a com¬ 
pulsory deposit and becomes his properly. It is 
then liable to bo attached in execution. For the 
samo reason it will vest in tho Official Receiver if 
he is adjudicated an insolvent either before or after 
such acquisition.) 

(’27) 1 4 AIR 1927 Oudh 22 (23) : 1 Luck 313 (DB). 

6. (’16) 3 AIR 1916 All 336 (336). 

7. (’39) 2G AIR 1939 Rang 132 (433): 1939 Rang 

L R 501. K 


8. (’40) 27 AIR 1910 Mad 766 (767). 

9. (’40) 27 AIR 1910 Mad 7G6 (768). 

(’41) 28 AIR 1941 Pat 157 (159). 

(’39> 26 AIR 1939 Rang 432 (433) : 1939 
L R 504. 


10 . 

11 . 


(’43) 30 AIR 1943 Lab 60 (61, 62) (DB) 
(’97) 1897 All W N 88 (89) (DB). 


Rang 
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The question whether money standing to the credit of a subscriber to the provident 
fund, to which the Provident Funds Act, 1925, is not made applicable, belongs to him 
and is liable to attachment even before the amount is paid to him, depends upon the 
construction of the rules governing the particular provident fund. 13 

20. Allowances of public officers, etc. — Clause (1). — Under the Code 
of 1882 it was held that the allowance of an officer while absent from duty stood on the 
same footing as his allowances while on duty so that when an officer on sick leave drew 
Rs. 150 as his half-pay, it was held that Rs. 75 out of it was attachable. 1 When the Code 
of 1908 was enacted, it was provided by cl. (h) that “allowances (being less than salary) 
of any public officer or of any servant of a railway company or local authority while 
absent from duty” were exempt from attachment so that, in the above illustration, the 
whole of the rs. 150 would be exempt from attachment. By S. 2 of Act IX of 1937 the 
above cl. (h) has been replaced by the present cl. (1). 

21. Mere e«pectancy or other contingent or possible right—Clause (m), 
— This clause declares that (l) an expectancy of succession by survivorship, or (2) other 
merely contingent or possible right or interest, cannot be attached in execution. 1 The 
right of a Hindu reversioner to succeed to the properties inherited by a Hindu widow or 
other Hindu woman is a mere hope or expectancy of succession and cannot be attached. 2 
Similarly, the right of a son to succeed to his father’s specific share of property by 
survivorship, 3 or the chance of Mahomedan heir-apparent to succeed to the property of 
tho owner, 4 cannot bo the subject of a sale or attachment. The interest in the pre-empted 
property of a successful pre-emptor who has not paid the pre-emptive price fixed by his 
decree is only a contingent right and cannot be attached under this clause. 5 Similary, 
the right of a Mulgeni tenant in South Canara to compensation for improvements is a 
contingent and inchoate right which becomes perfected only at the time of eviction. 8 But 


12. (’42) 29 AIR 1942 Sind 47 (49):ILR (1941) Ear 
401 (DI3), (Burmah-Shcll Oil Storage and Distribut¬ 
ing Company — Company maintaining provident 
fund for benefit of employees—Employee’s deposit 
in provident fund account is his property and is 
debt owed by company to him—It can be attached 
but cannot bo sold untilitisatemployee’sdisposal.) 
(’41) 28 AIR 1941 Rang 25G (258, 259) (DB). 
(Burmah Oil Subsidiary Provident Fund Trust — 
Judgment-debtor incmberof thoFund— Held, provi¬ 
dent fund amount standing to bis credit could not 
be attached in execution of decree against him — 
AIR 1941 Rang 239 not approved.) 

(’36) 23 AIR 1936 Lab 694 (695) (DB). (Amount 
standing to Imperial Bank employees credit in 
provident fund is not attachable.) 

(’38) 25 AIR 1938 Mad 234 (235) : I L R (1938) 
Mad 335 (DB). (United Planters' Association 
Provident Fund—Death of employee during service 
— Under the rules of the provident fund, contri¬ 
butions not attachable.) 

Note 20 

1. (’83) G Mad 179 (180) (DB). 

Note 21 

1. (’39) 26 AIR 1939 P C 6 (7): 32 Sind L R 963: 
ILK (1939) Bom 36 (PC). (Bequest of income of 
property to husband and wife for life — Gift over 
of income and corpus to children —- Interest of 
children—Attachability during lifetime of parents 


—Held on construction of will that during lifetime 
of both parents, a child’s interest wa3 only contin¬ 
gent and not liable to attachment — Confirming 
AIR 1936 Sind 65: 30 Sind L R 50.) 

(’31) 18 AIR 1931 Oudh 398 (399)(DB). (Theright 
of a person which might be determined in his 
favour with reference to an agreement in a suit 
pending before a Courtis only a possible right and 
cannot be attached.) 

2. (’99) 21 All 71 (80) : 25 Ind App 183 (PC). (25 
Cal 778 overruled by this decision.) 

2 Ind Jur (N S) 277 (FB). (Daughter’s son’s right 
to succeed the daughter to the estate of the grand¬ 
father.) 

(’98) 22 Bom 984 (985, 986) (DB). 

(’02) 29 Cal 355 (361, 363) (DB). 
f (’66) 6 Suth W R 34 (34) (DB). 

+ (’71) 7 Beng L R 341 (345, 346) (FB). (Such a 
right is not property.) 

(’82) 10 Cal L Rep 61 (65) (PC). 

(’06) 29 Mad 120 (120) (DB). 

3. t ('67) 8 Suth Yf R 253 (254) (DB). 

4. (’94) 1894 Pun Re No. 68, p. 185. 

(’09) 1 Ind Cas 590 (591) (Cal). 

(’07) 31 Bom 165 (171) (DB). (It is only by an ap¬ 
plication of the principle that equity considers 
that done which ought to be done that suoh a 
chanco can, if at all, be bound.) 

5. (’06) 28 All 383 (384) (DB). 

6. (T9) 6 AIR 1919 Mad 864 (864) (DB). 
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the interest of a coparcener in the Hindu joint family property is not a merely contingent 
or possible right or interest. 7 

A vested remainder is not a mere expectancy though liable to be displaced. 8 Thus, 
where A gives a certain property to B for life for her maintenance, the reversion after the 
life estate is a vested estate in A which can be attached and sold in execution of a decree 
against A. 9 In the undermentioned case 10 it was held by the Madras High Court that 
where a Hindu widow alienates her husband’s property without legal necessity, the alienee 
gets an interest in the property which will last during the lifetime of the widow but that 
as the widow fully represents the husband’s estate, the reversionary interest continues to 
be vested in the widow and can be attached in execution of a decree for a debt due by the 
husband. A vested interest does not cease to be so merely because the person in whom it 
is vested will be entitled to receive the property at a future date 11 or because the property 
is the subject of an existing suit. 12 A resulting trust is not a mere expectancy or contin¬ 
gency. 13 Where in execution of a mortgage decree the sale proceeds are deposited in Court 
pending confirmation of sale, to which the judgment-debtor does not object, the right to 
the surplus amount of the sale proceeds which is payable to the judgment-debtor after the 
confirmation of the sale is not a contingent interest as contemplated by this clause. 14 

22. Right to future maintenance — Clause (n). — Under this clause, a 
judgment-debtor’s right to future maintenance cannot be attached in execution of a decree. 1 
The reason is that such a right is a personal right and it is in accordance with public 
policy that this right which is generally created for the maintenance or personal enjoy¬ 
ment of the grantee, e.g., a Hindu female, ought to be inalienable. 2 Where, therefore, the 


7. (’42) 29 AIR 1942 Mad 97 (99) (DB). 

8. (’36) 23 AIR 1936 Cal 802 (803) : I L R (1937) 
1 Cal 583 (DB). (Life estate to widow and grant 
absolute of residue to daughter after widow’s death 
— Daughter dying before widow and leaving 
husband — Interest of the husband is not mero 
expoctancy and hence attachable.) 

+ (’08) 32 Bom 172 (177) (DB). 

(’91) 18 Cal 164 (177) : 17 Ind App 201 (PC). (Gift 
to A for life, then to B, but if A should have a 
child, the whole estate to go to A — Estate taken 
by B is n vested one though liable to be displaced 
by A getting a child.) 

(’30) 17 AIR 1930 Rang 184 (185) (DB). (Trust to 
A for life with direction to trustee to convey to B 
after A' s life — Interest iB vested.) 

[Sec also (’93) 17 Bom 503 (505, 506) (DB). 

9. f (’88) 10 All 462 (466) (DB). 
10. , 1'(’16)3AIR1916 Mad 347(350):39 Mad565(DB). 

11. (’43) 30 AIR 1943 P C 121 (123). (Gift to 
testator’s wife for life and after her death to his 
grand-daughter S —Interest of latter during widow’s 
life time is not mere contingency.) 

(’12) 13 Ind Caa 795 (795) (DB) (Mad). (Legacy 
to A — A entitled to receive it in due course of ad¬ 
ministration — A's interest is a vested one from 
the date of bequest.) 

t (”26) 13 AIR 1926 Mad 371 (373) (DB). (Present 
gift with payment postponed.) 

12. (’73) 19 Suth W R 132 (133) (DB). 

13. (’99) 1 Bom L R 303 (307). 

M (’37) 24 AUt 1937 Nag 391(392) : ILR (1938) 
Nag 402. 

Note 22 

1. t (’37) 24 AIR 1937 Nag 202 (203). (The rule in 


S. 60 (1) (n) is no more than an application of the 
general principle that only present rights can bo 
dealt with as property and not inchoate future 
rights which have not accrued, such as a apes suc- 
cessionis or a right to future rents.) 

(’36) 23 A I R 1936 Lah 944 (946). (Pocket money 
allowance treated as future maintenance and hence 
held not attachable.) 

(’35) 22 AIR 1935 Sind 21 (22) : 28 Sind L R 317. 
(Maintenance charged on property—Such property 
or its sale proceeds cannot be attached.) 

t (’17) 4 AIR 1917 Mad 79 (82):40 Mad 302 (DB). 
(Hence receiver cannot bo appointed.) 

(’1863) Marsh 200. 

(1865) 3 Suth W R Misc 16 (16) (DB). 

(’66) 5 Suth W It 111 (112) (L>B). (Personal right.) 
(’67) 7 Suth W R 311 (311) (DB). 

(’75) 23 Suth W It 427 (428) (DB). 

(’10) 5 Ind Cas 879 (879) (DB) (Mad.) (Decree for 
maintenance.) 

[See however (’42) 29 AIR 1942 Oudh 410 (411, 
412) (DB). (Receiver may be appointed in cases 
where right to future maintenance is not attach¬ 
able. See ulso Notes on S. 51.)] 

2. (’42) 29 AIR 1942 Oudh 410 (411) (DB). 

See Statement of Objects and Reasons to the 
Transfer of Property (Amendment) Act XX of 1929 
with reference to the addition of the new claueefddl 
to Section 6. v 1 

(’33) 20 AIR 1933 Bom 350(351):57 Bom 507 (DB) 

[See (’36) 23 AIR 1936 Lah 55 (58) : 17 Lah 378 
(DB). (Test to see whether right to maintenance 
is exempt from attachment is whether such right 
is personal, non-horitable and non-assignable.) 
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right of maintenance is not a mere personal right or where it amounts to an interest in 
property , the exemption will not apply. Thus, a hereditary right of maintenance is not a 
mere personal right but an alienable one, and can be attached in execution. 3 Again where, 
in lieu of maintenance, there is a transfer of an interest in property , such interest is not 
exempt from attachment 4 unless such interest is restricted in its enjoyment to the grantee 
personally in which case it will not be a saleable property attachable under this section. 5 
In the case cited below, 6 it was held by the Madras High Court that this clause only 
applies to cases where the right to maintenance is based on the personal law or the 
personal relationship of the parties and not w’here such right is purely the result of a 
contractual arrangement between the parties. Hence, it was held that where a person 
grants a usufructuary mortgage of all his properties to another and under one of the terms 
of the mortgage is entitled to receive a certain periodical payment for his maintenance, his 
right to such payment is not exempt from attachment under this clause. But this view 
has been dissented from by the Chief Court of Oudh on the ground that it is against the 
express provisions of S. G (dd) of the Transfer of Property Act. 7 


The mere fact that the person entitled to maintenance is placed in a position to 
enforce his right by recourse to a particular fund or interest in land in the event of default 
of payment by the grantor, or that the maintenance is payable out of a particular estate, 
will not constitute the right an interest in the property , so as to take it out of the appli¬ 
cation of this clause. 8 An annuity charged upon an estate is property which can be 


attached under this section. 0 

(’36) 23 AIR 1936 Oudh 76(79)(DB). (Right to future 
maintenance as contemplated by Section 60 (1) (n) 
means a personal right for the maintenance and 
personal enjoyment of the grantee.)] 

3. (’42) 29 AIR 1942 Oudb 410 (411) (DB). 

f (’36) 23 AIR 1936 Oudh 76 (79)(DB). (Heritable 
but non-transfcrable interest in property granted 
in lieu of maintenance is not exempt from attach- 
ment.) 

(’07) 30 Mad 279 (280) (DB). 

(’84) 10 Cal 521 (522) (DB). 

t (’21) 8 AIR 1921 Oudh 164 (165) : 24 Oudh Cas 
250. (Heritable annuity.) 

('31) 18 A I R 1931 P C 160 (161) : 58 Ind App 
215 : 59 Cal 1 (PC). (Property settled on Nawab 
Bahadur of Moorshedabad under Act XV of 1891 — 
Rents and profits thereof are saleable property.) 

4. (’38) 25 AIR 1938 Nag 269 (270) : I L R(1939) 
Nag 079. (Land granted as inam for maintenance 
is not exempt from attachment.) 

t (’37) 24 AIR 1937 Nag 202 (203). (Do.) 

(’12) 13 Ind Cas 152 (153)(DB)(Mad). (Cropstanding 
on land allotted to a widow for maintenance can be 
attached — Distinguishing 15 Mad L Jour 7 and 
10 Bom 342.) 

| (’83) 1883 All W N 9(10)(DB). (Land transferred 
to Hindu widow without power of alienation.) 
(’16)3 AIR 1916 Mad 833 (834) (DB). (Malabar law.) 
(’25) 12 AIR 1925 Mad 624 (626). 

(’25) 12 AIR 1925 All 297 (298) (DB). 

(’05) 32 Cal 683 (689) (DB). (Babuana grant for 
maintenance i3 alienable by custom and can be 
attached.) 

( 09) 30 Cal 943 (952) : 30 Ind App 176 (PC). (Pro¬ 
perty though impartible is alienable.) 
t('00) 33 Cal 1158 (1162) (DB). (Babuana grant 
alienable subject to the contingent interest of the 
grantor.) 


5. (’17) 4 AIR 1917 Mad 624 (624) (DB). (Zamin- 
dari ‘Mahal’ estate left for the enjoyment of the 
zamindari ladies.) 

(’23) 10 AIR 1923 Bom276 (277):47 Bom 597 (DB). 

6. (’35) 22 AIR 1935 Mad 815 (815). 

7. (’42) 29 AIR 1942 Oudh 410 (411) (DB). 

8. *(’10) 7 Ind Cas 60 (86) (DB) (Cal). (Allowance 
payable out of grantor’s estate.) 

(’25) 12 AIR 1925 P C 176 (176) : 47 All 385 : 52 
Ind App 262 (PC). (On appeal from AIR 1921 All 
120 : 43 All 617 disagreeing with the view of the 
High Court that the right was more than a right 
to maintenance. But a receiver can be appointed. 
In view of this Privy Council decision, the decision 
in 11 Suth W R 138 cannot be considered to be 
good law.) 

(’93) 15 All 371 (372). (Land left in possession of 
Hindu widow for her maintenance — Her rights 
in it cannot be attached.) 

[See (’35) 22 AIR 1935 Nag 133 (135) : 31 Nag 
L R 239. (Impartible property — Specifio share 
of profits allotted to junior member in lieu of 
maintenance cannot be attached.)] 

[See also (’35) 22 AIR 1935 Sind 21 (22). (Aright 
to future maintenance cannot be attaohed — A 
fortiori the charge on the property securing the 
right would not be attachable.) 

(’33) 20 AIR 1933 Bom 350(352):57Bom 507(DB).] 

9. (’30) 23 AIR 1936 Lah 55 (58) : 17 Lah 378 
(DB). 

(’36) 23 AIR 1936 Pat 527 (530). 

(’35) 22 AIR 1935 Lab 811 (812). 
t (’12) 17 Ind Cas 284 (286) (DB) (Cal). (Not the 
same as right to future maintenance.) 

(’72) 17 Suth W R 254 (255) (DB). (By one who 
inherited the grants.) 
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This clause prevents the attachment of a judgment-debtor’s right to future main¬ 
tenance. It does not prevent the attachment of arrears of maintenance which have fallen 
due. 10 It was, however, held by the Calcutta High Court in the case cited below 11 that 
arrears of maintenance under an order of a Criminal Court under s. 488 of the Criminal 
Procedure Code were not attachable, the reason given being that the right to such arrears 
was a purely personal one and not assignable by the judgment-debtor. 

It was held in the undermentioned case 12 that the right of the judgment-debtor to 
reside in a particular house was exempt from attachment under this clause, but where the 
house was not in the actual occupation of the judgment-debtor but only had been let out 
by him, a receiver could be appointed to realise the rents and apply them in discharge of 
the decree. 

There is no provision in the section exempting from attachment land belonging to 
the judgment-debtor and required for his maintenance and that of his family. 13 

22a. Moveable property exempt from sale for arrear of land revenue_ 

Clause (p). — This clause exempts from attachment any moveable property which is 
exempt from sale for arrears of land revenue. The clause has no application to immov¬ 
able property. 1 

22b. Explanation II — Salary, meaning of. — Explanation II has been 
newly added by s. 2 of the amending Act IX of 1937, and has no retrospective effect, 
by virtue of S. 3 of the said amending Act. 

In a case to which the provisions of the amending Act did not apply, it was 
held that the daily remuneration of a counsel charged by the Government to conduct 
civil litigation on its behalf, was “salary” of a public servant. 1 This will no longer be 
so in view of the Explanation under which salary means the total monthly emoluments 

derived by a person from his employment. 2 Profits accruing to a ghatwal from his estate 
are not “salary.” 3 


23. Objections to attachment. — A decree.holder is not precluded from 
taking any of his judgment-debtor’s properties in execution of his decree merely because 
he has a lien on particular properties 1 or because the judgment-debtor denies that he has 
any interest in the properties. - But if he effects a wrong attachment, he will be liable in 
damages resulting therefrom though he may have acted in good faith. 3 


(01) 23 All 164 (165) (DB). 

(•06) 10 Cal W N 1102 (1104). (An annuity given 
by will and not by any right of maintenance.) 

10. (’10) 38 Cal 13 (23) : 6 Ind Cas 826 (827) 
(DB). 

(’34) 21 AIR 1934 Nag 83 (83). (Maintenance de¬ 
cree can be attached as to arrears.) 

('67) 8 Suth W R 41 (41) (DB). 

-f (’66) 6 Suth W R Misc 64 (64) (DB). 

11. (’35) 22 AIR 1935 Cal 578 (579, 580) : 62 Cal 
404 (DB). 

12. (’37) 24 AIR 1937 Lah 433 (434): ILR (1937) 
Lah 486 (DB). 

13. (’36) 23 AIR 1936 Lah 448 (448). 

Note 22a 

1. (’35) 22 AIR 1935 Pesh 113 (114). 

Note 22b 

1. (’39) 26 AIR 1939 Pat 77 (80): 17 Pat 706 (DB). 

2. ('43) 30 AIR 1943 Lah 60 (61, 62) (DB). (It 
includes any sum which may be required for tbe 


payment of taxes or payments or repayments to a 
Provident Fund, even though these may be re- 
covered by deduction from his salary. In other 
words, ‘salary’ means the total gross salary.) 

(’41) 28 AIR 1941 Pat 157 (159). (There , is nothing 
in cl. (i) to indicate that the salary mentioned 
there is net salary.) 

(’40) 27 AIR 1940 Mad 766 (767). (Allowances of 
railway guard can be taken into consideration in 
determining salary attachable.) 

(’39) 26 AIR 1939 Rang 432 (132) : 1939 Rang 
L R 504. (Emoluments known as pay must be 
regarded as salary.) 

3. (’39) 26 AIR 1939 I'at 242 (244) (DB). 

Note 23 

1. (’72) 4 N W P H C R 99 (100) (DB). 

2. (’66) 1 Agra 169 (171). 

3. (’25) 12 AIR 1925 Nag 390 (391). (Property o 

stranger not a party to suit.) J 

Also see S. 62, Note 4. 


4CPC. 42. 
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It. is for the person claiming exemption from attachment to prove the circum¬ 
stances entitling him to do so. 4 And he must raise his objections at the proper time,, 
otherwise he will be precluded from raising them later on. Thus, where a property has 
been attached and sold in execution, a person who was a party to the order for sale or 
was aware of it, cannot object to the attachment after the sale. 6 But if he was not 
such a party or was not aware of the proceedings, he can object to the attachment even 
after the sale. 6 The same rule will apply to objections to sales by Collectors. 7 It has been 
held that the objection need not be taken at the earliest possible stage in the execution 
proceedings. 8 Where property is attached before judgment , it is, however, not necessary 
for the judgment-debtor to claim the exemption from attachment at that stage and. 
objection can be taken after decree is passed. 9 


24. Waiver of benefit of section. — There is a conflict of judicial opinion 
as to whether a judgment-debtor can waive the benefit conferred by this section. Thus, 
in the undermentioned cases, 1 it was held that the exemption conferred by clause (c) of 


4. NOTE_Under sub-Bection 6 of the section as 

amended by Punjab Relief of Indebtedness ActVII 
of 1934 no order for attachment shall be made 
unless the Court is satisfied that the property 
sought to be attached is Dot exempt from attach¬ 
ment and Bale. This seems to throw the burden of 
proof on the decree-holder. 

(>42) 29 AIR 1942 Lab 153 (157) : I L R (1942) 
Lah 559 (FB). (Burden of proving facts entitling 
n judgment-debtor toclaim exemption under S. 60 
rests on him. NOTE:—This seems to overlook the 
special amendments in Punjab.) 

(’35) 22 AIR 1935 Nag 59 (60). 

(>27) 14 AIR 1927 All 601 (603) (DB). 

(’33) 20 AIR 1933 Lah 251 (252). (Judgment- 
debtor alone can claim. If he chooses to waive 
that privilege his eon cannot complain of his 
action.) 

\ (’03) 28 Bom 125 (128) (DB). 

5. ('42) 29 AIR 1942 Oudli 308 (309). 

(’04) 28 Bom 125 (128) (DB). (Objection cannot be 
taken in suit for possession by auction-purchaser.) 
(’41) 28 AIR 1941 Oudb 395 (399). (Do.) 

(’31) 18 AIR 1931 All 112 (113) : 52 All 1027 

(18)5 A 1R \918 All 305(306):40 All 680(DB).(Do). 
(13)37 Bom 415 (425) : 19 Ind Cas 591 (594) 

(’^17)^24^ AJR 1937 Lah 309 (310). (Objection under 
Section 60 (1) (c) after sale but before confirmation 
cannot be entertained.) 

(’36) 23 AIR 1936 Bom 315 (317, 319) (DB). 

(’36) 23 AIR 1936 Nag 123 (124, 125) : I L R 
(1936) Nag 30. 

(•35) 22 AIR 1935 Nag 30 (31) : 31 Nag L R 217. 
(’85) 7 All 641 (642, 643) (DB). 

| (’34) 21 AIR 1934 Nag 82 (83): 30 Nag L R 135. 
(’34) 21 AIR 1934 Bom 318 (350) : 58 Bom 564. 
(Objection that house could not be attached and 
sold should be raised before sale.) 

(’07) 29 All 612 (614). (Parly aware of sale but re¬ 
fraining from objecting or preferring an appeal 
against it cannot object after sale.) 

(*05) 9 Cal W N 972 (973) (DB). 

( 07) 34 Cal 199 (206) (DB). (9 Cal W N 972 
followed.) 

(18) 5 AIR 1918 All 305 (306) : 40 All 680 (DB). 


(Sale conclusive between parties — No objection- 
after it.) 

(’26) 13 AIR 1926 Mad 12 (13) (DB). (9 Cal W N- 
972 and AIR 1918 All 305 : 40 All 680 followed.) 
(’30) 17 AIR 1930 Lah 106 (106). 

(’24) 11 AIR 1924 All 726 (727). 
f (’31) 18 AIR 1931 Bom 446 (447) (DB). (Un¬ 
successful objection before sale that decree is not 
executable—Objection under S. 60 taken aftersale 
—Latter disallowed.) 

[See also (’42) 29 AIR 1942 Lah 153 (157, 158, 
160) : I L R (1942) Lah 559 (FB). (It was held 
in this case that the judgment-debtor will be 
barred by res judicata — AIR 1939 Lah 113: 
I L R (1939) Lah 103 overruled.)] 

[But see (’39) 26 AIR 1939 Lah 256 (257). 
(Objection can be taken at any time before con¬ 
firmation of sale.) 

*(’35) 22 AIR 1935 All 1016 (1017) : 58 All 360 
(DB). (Do.)] 

Also see Note 10 and O. 21, R. 90, N. 41. 

6. (’42) 29 AIR 1942 Lab 153 (159) : ILR (1942) 
Lah 559 (FB). (Judgment-debtor not duly served 
—Principle of res judicata does not apply.NOTE.— 
The remark of Bbide, J., »t’p. 159 of the A.I.R. 
that if the ground of objection did not exist at the 
time of the sale but arose later on, it could be 
raised, is not correct, inasmuch ns such objection 
will not come under S. 60 at all.) 

(’99) 26 Cal 727 (732). 

[See also (’43) 30 AIR 1943 Pat 75 (76) : 21 Pat 
774 (DB). (Execution sale—Application to set aside 
sale on ground of exemption under S. 60 (1) (c), 
C. P. C.—Article 166, Lim. Act, applies.)] 

7. (1900) 22 All 108 (110) (DB). 

8. (’36) 38 Pun LR 669(669,670). (Objection two 
days prior to sale—Entertainable.) 

(’35) 22 AIR 1935 Lah 942 (943). 

(’30) 17 AIR 1930 All 727 (729)(DB). (No objection 
taken — Court itself can take cognizance of the 
exemption.) 

(’30) 17 AIR 1930 Nag 11 (12). 

9. (’ll) 38 Cal 448 (450) : 10 Ind Cas 305 (306) 
(DB). (Attachment before judgment not on the 
same footing as attachment in execution.) 

Note 24 

1. (’39) 26 AIR 1939 Lah 316 (318). 
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sub-s- (l) being only intended for the benefit of the judgment-debtor could be waived by 
him. Similarly, it has been held that where a judgment-debtor agriculturist agrees to 
give his house as security for the amount of the decree, 2 or agrees, in consideration of 
time being given to him that his house might be sold in default of payment within the 
extended time, 3 he cannot claim exemption subsequently. 

But in two recent decisions, one of the Bombay High Court 4 and the other of the 
Madras High Court, 6 it has been held that the benefit conferred by this section is based 
on public policy and cannot be waived by the judgment-debtor. Thus, it has been held in 
the above decisions that an agreement by the judgment-debtor that a certain portion of 
his salary may be attached in execution cannot be enforced if such portion is exempt 
from attachment under this section. In Punjab, under the amendment of the section 
by s. 35 of the Punjab Relief of Indebtedness Act (VII of 1934) an express sub-section 
(sub-s. (8) ) has been added to the effect that an agreement by which a debtor agrees to 
waive any benefit of any exemption under this section shall be void. Notwithstanding 
this, it has been held in certain rulings of the Lahore High Court 6 that a judgment- 
debtor can waive the benefit of the exemption conferred by this section. The decisions 
follow an earlier judgment of the same Court in Chittar Mai v. Mt. Ram Devi? 
But the latter judgment was delivered before the coming into force of the Punjab 
amendments referred to above. Curiously, there is no reference to these amendments in 
the decisions mentioned above and in the face of the amendments, the decisions cannot 
be regarded as correct. 

Apart from the special amendments in the Punjab, it is submitted that the 
Madras and Bombay view is preferable on principle. 

But the question of the validity of an agreement to waive the benefit of this 
section must be distinguished from the question of a judgment-debtor being precluded 
from raising an objection under this section by his failure to take the objection at the 

proper stage of the proceedings. The latter is a question of res judicata. It has been 
considered in Note 23. 


[New.J The “(Provincial Government] may, by general or special 

Partial exemption oi order published in the b [ Official Gazette], declare that 
agricultural produce. ” 

such portion of agricultural produce, or of any class of 
agricultural produce, as may appear to the a | Provincial Government] to be 
necessary for the purpose of providing until the next harvest for the due 
cultivation of the land and for the support of the judgment-debtor and his 
family, shall, in the case of all agriculturists or of any class of agricul¬ 
turists, be exempted from liability to attachment or sale in execution of a 
decree. 

u. Substituted by the Govt, of India (Adaptation of Indian Laws) Order, 1937, for “Local Government *’ 
b. Substituted by ibid, for “Local Ollicial Gazette.“ 


ILK (1939) 1> 


(’38) 25 AIR 1938 Nag 544 (544) 

(’37) 24 AIR 1937 Lab 100 (101). 

(’36) 23 AIR 1936 Lab 737 (738). 

('27; 14 AIR 1927 Pat 233 (233) : 6 Pat 254 
( 20) 7 AIR 1920 Cal 424 (425) (DB). 

S?) 22 AIR 1935 Lab 164 (164) (DB). 
,37 24 AIR 1937 Lab 939 (940). 

V AI J\ t 1927 Pat 233 (233) : G Pat 254 

3. ( 20) 7 AIR 1920 Cal 424 (425) (DB). 


4. (*41)-2S AIR 1941 Bom 389 (392) : ILR (1941) 
Bom 415 (DB). 

5. (’42) 29 AIR 1942 Mad 391 (391, 392) : I L R 
(1942) Mad 640. 

6. (*40) 27 AIR 1940 Lab 65 (65). 

(’40) 27 AIR 1940 Lfth 126 (128). 

(’40) 42 Pun L R 261 (263). 

(’39) 26 AIR 1939 Lab 316 (318) 

(’39) 26 AIR 1939 Lab 539 (540) 

7. (’35) 22 AIR 1935 Lah 164 (164) (DB) 
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1. “Be exempted from liability to attachment or sale.” -— As to attach¬ 
ment of agricultural produce, see o. 21, Rr. 44 and 45 and as to its sale, see O. 21, Rr. 74 
and 75. 


62* [S. 271. | (1) No person executing any process under this Code 
Seizure of property directing or authorizing seizure of moveable property 

shall enter any dwelling-house after sunset and before 
sunrise. 

I 


(2) No outer door of a dwelling-house shall be broken open unless 
such dwelling-house is in the occupancy of the judgment-debtor and he 
refuses or in any way prevents access thereto, but when the person 
executing any such process h^is duly gained access to any dwelling-house, 
he may break open the door of any room in which he has reason to believe 
any such property to be. 


(3) Where a room in a dwelling-house is in the actual occupancy of 
a woman who, according to the customs of the country, does not appear 
in public, the person executing the process shall give notice to such woman 
that she is at liberty to withdraw; and, after allowing reasonable time for 
her to withdraw and giving her reasonable facility for withdrawing, he may 
enter such room for the purpose of seizing the property, using at the same 
time every precaution, consistent with these provisions, to prevent its 
clandestine removal. 

| 1877, S. 271; see O. 21, R. 43.] 

1. Legislative changes. — Under s. 271 of the old Code the outer door could 
not be broken open under any circumstances. 1 The words “unless such dwelling-house is 
in the occupancy of the judgment-debtor and he refuses or in any way prevents access 
thereto" have been added. See Notes 7 and 8 on section 55. 


2. Scope of the section.—Section 55 deals with how an arrest of the judgment- 
debtor is to be effected. This section deals with how moveable property is to be seized in 
execution. Provisos 1, 2 and 3 of S. 55 correspond to sub-ss. (l), (2) and (3) of this section. 

There is no prohibition, such as is applicable to the breaking open of an miter door, 
to the breaking open of a door of a room inside the bouse, when once the person executing 
the process has gained access into the house. 1 Nor will a seizure of moveables be invalidated 
by the fact that the bailiff entered the house, which had been closed, after the same had 
been opened by a certain person who gained entrance into it by getting over the roof. 2 

Where a room inside a house is in the occupancy of a pardanashin lady, the 
porson executing the process should give notice as required by sub-s. (3) of this section 
before entering the room for the purpose of seizing property. 3 But there is no limitation 
that the particular room in question must be in the occupancy of the judgment-debtor. It 

Section 62 _ Note 1 UDder Section 241, C. P. Code.) 

1. See (’71) 8 Bom HCR AC 127 (128) (DB). (No 2. (*15) 2 AIR 1915 Mad 320 (321) (DB). 
decision or even dictum to the contrary.) 3. (’34) 21 AIR 1934 Sinjl 52 (54) (DB). (An enclo- 

Note 2 sed verandah is a room within the meaning of tins 

1. (’70) 5 Mad HCR 189 (191) (DB). (Attachment Section.) 
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is sufficient that the decree-holder or the person making the attachment should consider 
that there may be property of the judgment-debtor in that room. 4 

3. “Dwelling-house.” — A shop or a godown is not a ‘dwelling-house' within 
the meaning of this section. 1 Similarly a store-house or barn standing at a distance from 
a dwelling-house and not forming parcel of it is not a 'dwelling-house.' 2 

4. Damages for wrongful seizure. — A bailiff who breaks open the doors of 
a house belonging to a third person in execution of a decree against the judgment-debtor 
is a trespasser, if it turns out that the person or goods of the debtor are not in the house. 1 
The attaching creditor is also responsible for any results which can be traced to an 
unlawful attachment carried out on application made by him 2 and will be liable in 
damages to the person injured thereby, though he may have acted bona fide, without 
malice and under mistake. 3 

5. Limitation for suits for damages for wrongful seizure. — A suit for 
damages for wrongful seizure of moveable property is governed by Art. 29 of the Limitation 
Act. See the Authors’ Commentaries on the Limitation Act, 2 nd ( 1942 ) Edn., Art. 29. 


63. |S. 285.J (1) Where property not in the custody of any Court 
Property attached in 1S under attachment 4 in execution of decrees of more 

o? e s C everal Courts rees Courts than one . 8 the Court which shall receive or 

realize 6 such property and shall determine any claim 
thereto and any objection to the attachment thereof 6 shall be the Court of 
highest grade, 8 or, where there is no difference in grade between such 
Courts, the Court under whose decree the property was first attached. 


(2) Nothing in this section shall be deemed to invalidate any pro¬ 
ceeding taken by a Court executing one of such decrees. 

| 1877, S. 285 ; see Order 21.) 

4. (’35) 22 AIR 1935 All 490 (492) 


Note 3 

3 Rom 89 (90) (DB). (Approving 13 Suth 
W R 339. Presumption regarding tbe intention 
ol the Legislature.) 

2. t (’71) B Bom H C R A C 127 (129) (DB). 

Note 4 

1. f (’70) 7 Born H C R Crown Cas 83 (86) (DB). 
(English and Indian law compared.) 

2. t (’12) 14 Oudh Cas 343 (348) : 13 Ind Cas 803 
(805) (DB). (Exposition of law.) 

(’70) 14 Suth W R 120 (120) (DB). (To follow the 
property in the bands of the purchaser is not the 
only remedy of the owner.) 

3. (’71) 8 Bom H C R A C 177 (180). 

(’70) 14 Suth W R 120 (120) (DB). 

(’74) 11 Bom HCR 46(52). (Nouniversal ruledeter- 

rnining tbe liability of the judgment-creditor_It 

depends upon the circumstances of the case I 

*(’78) 3 Bom 74 (83) (DB). 

(’77) 1877 Pun Re No. 20. page 46. (But there are 
exceptions.) 


*(’69) 12 Suth W R 329 (330) (DB). (Exception to 
the rule.) 

(’01) 28 Cal 540(544, 545) (DB). (Attuehmeutunder 
Sec. 88 of the Code of Criminal Procedure.) 

(’16) 3 AIR 1916 Cal 428 (429, 431) : 43 Cal 511 
(FB). (Agent fraudulently attached the property.) 

(’73) 5 N W P H C R 211 (212) (DB). (No proof of 
mala tide is necessary.) 

*(’90) 17 Cal 436 (443) : 17 Ind App 17 (PC). 
(Attachment before judgment of goods not belong¬ 
ing to tbe judgment-debtor.) 

t(’29) 16 AIR 1929 Lah 200 (201). (Attachment 
in execution of property of stranger.) 

t (’25) 12 AIR 1925 Nag 390 (391). (Do.) 

(’26) 13 AIR 1926 Oudh 483 (484). (Do.) 

\ (’24) 11 AIR 1924 Rang 302 (307) : 2 Rang 181. 
(Third person’s property attached — He need not 
prove mnlice.) 

[See also (’69) 11 Suth W It 516 (516). (Nazir 
proceeding beyond what decree directs.)] 
fBut see (’68) 9 Suth W R 133 (135) (DB).l 
Also see S. GO N. 23 and O. 21 R. 63 N. 10. 
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Synopsis 


1. Legislative changes. 

2. Scope, object and applicability of the 

section. 

3. “Of more Courts than one.” 

4. “Is under attachment,” meaning of. 

5. “Shall receive or realize,” meaning of. 

6. “Claim thereto and any objection to the 

attachment thereof,” meaning of. 


7. Rateable distribution. See Notes 6 and 10 

and also Section 73. 

8. “Court of highest grade.” 

9. Effect of non-compliance with sub-sec¬ 

tion (1)—Sub-section (2). 

10, Procedure when inferior Court sells 

property. 

11. Appeal. 


NOTE to the Synopsis. See the Notes indicated for the following topics : 

Attachment by Courts of different grades — Validity of sale by 
inferior Court. See Notes 9 and 10. 

Attachment by Courts of same gf-ade—Validity of sale by one. 

See Note 8. 

Attachment by Revenue and Civil Courts. See Note 3. 


1. Legislative changes. — The following are the changes introduced in the 
section : 

(1) The words “has been attached" in s. 285 of the Code of 1882 have been 

replaced by the words “is under attachment” in the present section {vide 
Note 4). 

( 2 ) Sub-section (2) is new (see Note 9). 


2. Scope, object and applicability of the section. — This section deals 
with the procedure to be adopted where the same property is under attachment in 
execution of decrees of more Courts than one. 1 The object of the section is to prevent 
confusion in the execution of decrees 2 and to avoid conflicting claims which might arise 
out of the attachment and sale of the same property by different Courts. 3 This section 
deals merely with procedure and does not affect the substantive rights of the decree- 
holders inter se * nor does it affect the jurisdiction of Courts. 6 There was a conflict of 
views under the old Code on this point for which see Note 9. 

The words “property not in the custody of any Court” include immovable 
property. 0 


3. “Of more Courts than one.” — It has been held that the Courts con¬ 
templated in the section are Courts which are capable of being compared as Courts of 
different grades or of the same grade. They must, therefore, be all Civil Courts or all 
Revenue Courts. A Civil Court cannot be compared with the Revenue Court and the 
section will not apply to attachments made by a Civil and also by a Revenue Court. 1 


Section 63 — Note 2 

1. (’39) ILR (1939) 1 Cal 488 (491, 492) (DB). 
(Where the rival decree-holders have not attached 
any of the properties belonging to the judgment- 
debtor they cannot invoke the provision of S. 63.) 
f (’35) 22 AIR 1935 Mad 988 (995). 

(’36) 23 AIR 1936Cal 723(726):ILR(l937)lCal 391. 
C81) 3 All 356 (360) (DB). 

2. C86) 12 Cal 333 (338) (DB). 
f (’94) 18 Bom 458 (463) (DB). 

3. (’98) 25 Cal 46 (48) (DB). 

(’21) 8 AIR 1921 Pat 140 (1 11): 6 Pat L Jour 332. 

4. (’14) 1 AIR 1914 Mad 454 (455) (DB). 

f (’94) 21 Cal 200 (203). (This section and S. 73 
should be read together and due effect given to 
each.) 


(’28) 15 AIR 1928 Rang 157 (158) : 6 Rang 131 
(DB). (Section 73 must be read with S. 63.) 

(’35) 22 AIR 1935 Bom 176 (177) : 59 Bom 310 
(DB). (Section 63 doe3 not determine the principle 
on which the Court is to act in determining the 
claims, it only lays down which Court >9 to decide 
the question.) 

5. (’07) 34 Cal 836 (838) (DB). 
f (’98) 22 Bom 88 (92) (DB). 

6. (’81) 1881 Bom P J 210 (DB). 

(’84) 7 Mad 47 (48) (DB). 

[But see (’81) 7 Cal 410 (413) (DB). 

Note 3 

1. + (’21) 8 AIR 1921 All 142 (143) : 43 All 612 
(DB). 

(1900) 22 All 182 (186, 187) (DB). 
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lb has been held by the Madias High Court that the expression “of more Courts 
than one” qualifies the word "attachment” and not the word “decrees” so that the section 
applies also to a case where the property has been attached by different Courts though 
the decrees have been passed by the same Court. 2 

This section applies to Small Cause Courts also. 3 


4. “Is under attachment,” meaning of. — It was held under the old Code 
that the attachments of two or more Courts must be subsisting or existing at the same 
time. 1 This has been made clear now by the substitution of the words “ is under 
attachment” for the words “has been attached” occurring in the old section. 

It has been held that where immovable property which is under attachment is 
sold for arrears of land revenue, the attachment does not cease but fastens itself to the 
balance of the sale proceeds that remains after paying the revenue. 3 

The section requires an attachment in execution. But where a property has 
been attached before judgment, such attachment will become one in execution on an 
application for execution being made by the decree-holder. See o. 38 R. ll. Note 2. 

It has been held by the Nagpur High Court that the words “where property . . . . 
is under attachment” do not mean that the only ‘claim’ which can be determined under 
the section is one relating to the attachment or put forward by a person who has attached 
the property. 3 In that case, it was held that the Court of the highest grade under this 
section has the power to allow without recourse to the provisions of section 73, rateable 
distribution of the judgment-debtor’s assets and that in exercise of this power, such Court 
could grant a rateable share of assets even to a decree-holder who has not attached the 
property from which the assets have been derived. (See Note 3 on section 73.) 


5. “Shall receive or realize,” meaning of. — These words will include 
the sale of tho attached property. 1 

6. “Claim thereto and any objection to the attachment thereof,” 
meaning of. — The above words mean claims and objections which can be summarily 
decided in execution proceedings. 1 It is only on an application that the claims are to be 
decided. The section does not indicate that the Court should suo motu ascertain who 
are the various claimants to the property attached. 3 As to whether a claim for rateable 
distribution comes within the meaning of the above expression, see s. 73 Note 3. 

7. Rateable distribution. _ See Notc3 6 and 10 and also Section 73. 


8. “Court of highest grade.” — Tho grade of any Court depends upon the 
pecuniary or other limitations of jurisdiction of the particular Court. 1 A District Court 


2. f (’36) 23 AIK 1936 Mad 797 (799) : 59 Mad 
1028 (DB). 

3. (’95) 19 Bom 127 (129) (DB). 

Note 4 

1. (’84) 6 All 255 (258) (DB). 

2. (’37) 24 AIK 1937 Nag 80 (83) : I L R (1937) 
Nn» 219. (Doctrine of the “right to follow" is not 
confined to cases where there is a fiduciary relation¬ 
ship.) 

3. t (’37) 24 AIK 1937 Nag 80 (83) :ILK (1937) 
Nag 219. 

Note 5 

1- (’39) 26 AIR 1939 Mad 169 (170) : ILR (1939) 
Mad 248 (DB). (Section 63 cunnot be controlled 
by S. 38.) 


[See (’98) 22 Bom 88 (93, 94). 

(’82) 4 All 359 (361).] 

Note 6 

1. f (’09) 3 Ind Cas 105 (108) (DB) (Cal). (Sec. 285 
of the Civil Procedure Code of 1882 is governed by 
the immediately preceding sections with which it 
must be read.) 

2. (’41) 28 AIK 1911 Mad 125(126). 

Note 8 

1. (’95) 19 Bom 127 (129) (DB). 

(’94) 16 All 11 (11) (PB). 

(’31) 18 AIR 1931 Nag 127 (127) (DB). (No formal 
application for execution for rateable distribution 
is necessary under this section.) 
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is of a higher grade than a Subordinate Judge’s Court 2 and the latter Court is of a higher 

grade than that of the District Munaif. 3 The Small Cause Court is inferior in grade to 

the Subordinate Judge’s Court 4 and may be inferior also to the Court of the District 
Munsif. 6 

See also sections 3 and 15. 

9. Effect of non-compliance with sub-section (1)—Sub-section (2)_ 

Under the old Code there -was a conflict of opinion as to the effect of sale by an inferior 
Court in contravention of the section. The High Court of Allahabad held that the sale 
was a nullity as being without jurisdiction} The Bombay and Madras High Courts and 
the Nagpur Judicial Commissioner’s Court held that the sale was not without jurisdiction 
and would be upheld if the purchaser brought it about bona fide without notice of the 
attachment by the higher Court. 2 The Calcutta High Court also held that the sale was 
not without jurisdiction but in order to uphold the sale it was necessary to show that 
not only the purchaser but the Court also should have acted without knowledge of the 
attachment by the higher Court. 3 The addition of sub-section (2) to the section now sets 
the conflict at rest 4 and a sale in contravention of the section will now be protected 
independent of any question of notice either to the Court or to the purchaser. 6 But the 
Patna High Court has held that even under the present Code, the sale would be invalid 
if it was held with notice of the prior attachment by a superior Court. 6 

Where, after the sale by the inferior Court in contravention of the section, the 
property is sought to be sold by the superior Court, then, according to the Madras High 
Court, the purchaser as a representative of the judgment-debtor may apply to the 


t (’36) 23 AIR 1936 Nug 270 (270): ILK (1937) 
Nag 122. (Small Cause Court having higher pecu¬ 
niary jurisdiction than Additional Small Cause 
Court is Court of higher grade.) 

2. (’09) 1 Ind Cas 78 (78) (DB) (All). 

(’22) 9 AIR 1922 Mad 3(4,5). (Theory of continua¬ 
tion of proceedings.) 

3. (’82) 4 All 359(361) (DB). 

(’02) 29 Cal 773 (778) (DB). 

(’10) 1 Upp Bur Rul 53 : 8 Ind Cas 1176 (1178). 
('36)23 AIR 1936 Lah 519 (520). (Court of Sub- 
Judge, First Class, is higher in grade to the Court 
of Sub-Judge Second Class.) 

4. (’95) 19 Bom 127 (129) (DB). 

5. ( 94) 16 All 11 (16) (FB). 

(’92) 19 Cal 651 (655) (DB). (But the Court of First 
Munsif is not a Court of higher grade than that of 
the Second Munsif.) 

[See also (’38) 25 AIR 1938 Oudh 12 (14). (Court 
of Civil Judge is superior to a Small CauseCourt.)] 

Note 9 

1. (’09) 31 All 527 (529) (DB). (Ruling of the 
Court to which a Court is subordinate must be 
followed by it.) 

*(’82) 4 All 359 (361) (DB). 

(’83) 5 All 615 (616) (DB). 

( DC) 18 All 348 (349, 350) (DB). 

(’04) 26 All 538 (539) (DB). 

(’05) 27 All 56 (59) (DB). 

2. f (’98) 22 Bom 88 (92) (DB). 

(‘95) 19 Bom 127 (129) (DB). (Proclamation of sale 
issued before an application for execution was 
made to the higher Court.) 

(’98) 22 Mad 295 (297) (DB). (Distinguishing 7 
Mad 47.) 


*(1900) 13 C P L R 145 (150). 

ISee also (’94) 18 Bom 458 (463). 

3. f (’86) 12 Cal 333 (338, 339) (DB). 

(’98) 25 Cal 46 (48) (DB). 

(’07) 34 Cal 836 (839) (DB). (Section 285 of the 
Civil Procedure Code does not take away the juris¬ 
diction conferred on the Court under S. 284.) 
(’92) 19 Cal 651 (655) (DB). (The property was first 
attached by the lower Court under the decree 
passed by it.) 

4. (’24) 11 AIR 1924 Cal 168 (170) (DB). 
f (’18) 5 AIR 1918 Mad 663 (664) (DB). 

(’15) 2 AIR 1915 All 406 (407) (DB). 

(’35) 22 AIR 1935 Mad 988 (993). 

t (’36) 23 AIR 1936 Mad 797(798) : 59 Mad 1028 
(DB). 

5. (’24) 11 AIR 1924 Mad 889 (890) (DB). 

(’19) 6 AIR 1919 Cal 545 (546) : 46 Cal 64 (DB). 
(’18) 5 AIR 1918 Mad 663 (664) (DB). 

(’17) 4 AIR 1917 Mad 602 (603, 605). (Astonotice 
to purchaser— Queere.) 

(’35) 22 AIR 1935 Oudh 154 (156) (DB). 

(’36) 23 AIR 1936 Mad 797 (798): 59 Mnd 1028 (DB). 
The following cases were cases in respect of sales 
under the old Code and therefore held that 
where the purchase icas bona fide the sale toas 
regular : 

(’15) 2 AIR 1915 Mad 61 (62) (DB). 

(’17) 4 AIR 1917 Mad 320 (322) (DB). 

6. (’21) 8 AIR 1921 Pat 140 (141) : 6 Pat L Jour 
332 (DB). 

(’34) 21 AIR 1934 Pat 511 (513): 13 Pat 765 (DB). 
(In this case it was held that the Court did not 
know of the prior attachment and so the sale was 
not invalid.) 
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superior Court under S. 47 to stop the sale. 7 According to the Calcutta High Court, the 
purchaser is not a representative of the judgment-debtor and cannot apply under S. 47 . 8 

It has been held in the undermentioned case 9 that even if a sale is liable to be 
set aside for irregularities under S. 63, it cannot be impeached in collateral proceedings, 
or by persons who are not parties to the proceedings. 

Suppose in a sale held by a Court of an inferior grade, the Court has allowed 
the decree-holder to purchase the property and to set off the decree amount against the 
purchase-money. In such a case, is the effect of sub-s. ( 2 ) not only to validate the sale 
but also to exempt the amount so allowed to be set off, from the claims of other decree- 
holders for rateable distribution ? On this question, there is a conflict of decisions. It has 
been held by the Calcutta High Court 10 and in an earlier decision by the Bombay High 
Court 11 that the order allowing set-off of the decretal amount must also be considered to 
be validated by the sub-section so as to exempt the amount so allowed to be set off from 
the claims of other decree-holders for rateable distribution and that the Court of the 
superior grade can only call for the balance, if any, out of the sale proceeds remaining 
after such set-oft' is allowed, for the purpose of rateable distribution among the other 
decree-holders. But, the Bombay High Court in a later decision 12 and the Madras High 
Court 13 have taken a different view and held that in such cases, the effect of the sub¬ 
section is only to validate the sale held by the Court of the inferior grade and not to 
exempt the amount allowed to be set oft from the claims of other decree-holders for 
rateable distribution. 

Where an inferior Court sells the property and pays out the sale proceeds to the 

decree-holder in ignorance of an attachment in a pending execution proceeding of a 

superior Court, the superior Court has no jurisdiction to order restitution and rectify 
the error. 1 * 

10. Procedure when inferior Court sells property. — Where the inferior 
Court has sold the property, the superior Court should not re-sell it but should adopt 
the sale held by the inferior Court and after getting the sale proceeds transferred to 
itself, should distribute them rateably among the decree-holders. 1 As to the procedure 
to be adopted in getting such sale proceeds transferred to the superior Court, there is a 
difference of opinion. The Bombay 2 and Madras 3 High Courts have held that the superior 
Court itself can send for the proceeds of the sale from the inferior Court. The Patna 
and Calcutta H igh Courts have, on the other hand, held that the District Juihjc must 

I ( 94) 21 Cal 200 (203). 

(’02) 29 Cal 773 (778) (DB). 

(*32) 19 AIR 1932 All 2 (3, 4) : 53 All 759 (DB). 

} (’31) 1H AIR 1931 Bom 350 (352, 354) : 55 Bom 
473 (DB). 

('30) 17 AIR 1930 Mad 699 (700). 
t ClD) 6 A I R 1919 Cal 545 (546) : 46 Cal 64 

(DB). 

(’36) 23 A I R 1936 Cal 723 (726) : I L R (1937) 1 
Cal 391. 

*(’36) 23 AIR 1936 Mad 797 (79s) : 59 Mad 1028 
(DO). 

(’38) 25 AIR 1938 Sind 175 (176). 

[See (’41) 28 A I R 1941 Oudli 277 (278). (It is 
duty of inferior Court to send sale proceeds to 
superior Court.)) 

A 1 11 1925 Bom 420 (422 ) : 49 Bom 

Odd (1-JI3). 

3. ('27) 14 AIR 1927 Mad 67 (68). 

('35) 22 AIR 1935 Mad 988 (994, 995). 


7. (’24) 11 AIR 1924 Mad 889 (890) (DB). 

8. (’ll) 9 Ind Cas 194 (194, 195) (DB) (Cul). 

9. f (’17) 4 AIR 1917 Mad 602 (603). 

10. (’37) 24 AIR 1937 Cal 55 (56) (DB). 

11. + (’31) 18 AIR 1931 Bom 350 (353, 354) : 55 
Bom 473 (DB). 

AIR 1935 Bom 176 (177) : 59 Bom 

13. (’36) 23 AIR 1936 Mad 797 (798) : 59 Mad 
1028 (DB). 

(’35) 22 AIR 1935 Mad 988 (994). 
t (’35) 22 AIR 1935 Mad 904 (905) (DB) 

14. f (’30) 17 AIR 1930 Mad 699 (700). 

Note 10 

l.*C85) 12 Cal 333 (338) (DB). 

(’27) 14 AIR 1927 Mud 67 (68). (The sale proceeds 
had not reached the superior Court at the time of 
application.) 

(’09) 3 Ind Cas 105 (110) (DB) (Cal). 
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be moved in the matter of the transfer of the sale proceeds. 4 • 

11. Appeal. — An order of the inferior Court refusing to proceed with the 
execution on the ground of pendency of execution against the same property in a superior 
Court is an order under section 47 and is appealable as a decree. 1 


64 . (S. 276.) Where an attachment has been made, 3 any private 
Private alienation of transfer or delivery of the property attached or of any 
property after attach- interest therein 10 and any payment to the judgment- 

debtor of any debt, dividend or other monies contrary to 
such attachment, 11 shall be void as against all claims enforceable under the 
attachment. 12 

Explanation. — For the purposes of this section, claims enforceable 
under an attachment include claims for the rateable distribution of assets. 13 

[ 1877, S. 276; 1859, S. 240. See O. 21, R. 58.) 

Synopsis 

1. Legislative changes. 

2. Scope and object of the section. 

3. “Where an attachment has been made.” 

4. Attachment before judgment. 

5. Effect of attachment. 

6. Effect of removal of attachment. 

7. Abandonment or discontinuance of attach¬ 

ment. 

8. Effect of striking off or dismissal of exe¬ 

cution proceedings. See Notes on O. 21, 

R. 57. 

9. Revival of attachment. 


10. “Private transfer or delivery of the pro¬ 

perty attached or of any interest therein.” 

11. Contrary to such attachment. 

12. Transfer is void only as against claims 

enforceable under the attachment. 

13. Claims enforceable under an attachment 

include claims for rateable distribution 
—Explanation. 

14. Effect of vesting order or winding up 

order after attachment. 

15. Prior contract for sale of property. 

16. Objections as to attachment. 

17. Waiver of benefit under the section. 


NOTE to the Synopsis. See the Notes indicated for the following topics : 


Alienation uuder irregular attachment. See Notes 3 
and 12. 

Attachment by prohibitory order. See Note 3. 
Attachment creates no charge. See Note 5. 
Attachment raised and restored later. See Note G. 
During continuance of attachment. See Note 6. 


Effect of adjudication. See Notes 5, 10 and 14. 
Right of decree-holder to question transfer. See 
Note 12. 

Transfer to decree-bolder. See Note 11. 

Transfer under O. 21, R. 83. See Note 11. 

Transfer when not void. See Notes 6 and 10. 


1. Legislative changes. — The following are the changes introduced by this 

section : 

(1) The words “by actual seizure or by written order duly intimated and made 

known in the manner aforesaid” occurring in the old section (S. 276) have 
been omitted. See Note 3. 

(2) For the words “any private alienation of property attached whether by sale, 

gift, mortgage or otherwise” in the old section, the following words, viz., 
“any private transfer or delivery of the property attached or of any 
interest therein” have been substituted. See Note 10 . 

4 ( 21) S AIR 1921 Pat 140 (142) : 6 Pat L Jour (’36) 23 A I R 1936 Cal 723 (726) : I L R (1937) 1 
332 (1>B). (Following obiter in 18 Bom 458 which Cal 391. 

however was not followed in AIR 1925 Bom 420 : Note 11 

•19 Bom 055.) 

(19) 6 AIR 1919 Cal 545 (546) : 40 Cal 64 (DB). 


1. ('17) 4 AIR 1917 Cal 182 (182) (DB). 
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(3) The words "during the continuance of the attachment" occurring in the old 

section have been replaced by the words “contrary to such attachment.” 

See Note n. 

(4) The explanation to the present section is new. See Note 13. 

2. Scope and object of the section. — This section enacts that a private 
alienation of property after attachment is void as against claims enforceable under the 
attachment. 1 The object of the section is to prevent fraud on decree-holders and to secure 
intact the rights of attaching creditors and of those creditors who have obtained decrees 
and are entitled to satisfaction out of the assets of the judgment-debtor. 2 It is immaterial 
for the application of the section whether the decree had or had not been passed before the 
time when the transfer was effected 3 or whether the transferee acted in good faith or not. 4 

The effect of the section is, however, not to invalidate such private alienations for 
all purposes but only as against claims enforceable under the attachment , B The benefit 
of the section can also be waived by the decree-holder so as to bind himself and his 
assignees with notice. 6 

As the section operates as a distinct interference with the rights of alienation of 
property, its provisions should be strictly construed , 7 and cannot be extended to cases not 
contemplated by the section. 8 Thus, a transfer by a successful claimant after the date of 
the claim order but before institution of a suit under o. 21, R. 63 is not prevented by the 
section which only prohibits a transfer by the judgment-debtor? 

The provisions of the section relate to execution and a suit by the attaching 
creditor to avoid an alienation made during attachment is not maintainable. 10 The section 
must be read with o. 21, R. 83 which provides for the private transfers of attached property 
with the Court’s permission in certain circumstances, (see O. 21 , R. 83, Note 6.) 

bee also the case cited below. 11 


3. ‘ Where an attachment has been made.” — The words “where an 
attachment has been made” show that the section has no application to transfers made 
before the attachment is levied. 1 Such a transfer, if real, would be valid even though it 


Section 64 — Note 2 

1. ( 02) 6 Cal W N 57 (59) (DB). (Court sale in 
execution is not aflected by the Section.) 

C20) 7 AIR 1920 Mad 626 (626) (DB). 

2. (MO) 27 AIR 1910 Mad 385 (408) : ILR (1910) 
Mad 526 (FB). 

(’17) 4 AIR 1917 Cal 561 (361) (DB). 

(*06) 30 Bom 337 (339) (DB). (Qualified by O. 21, 
R. 83.) 

(*16) 3 AIR 1916 Cal 927 (927) (DB). 

3. (’17) 1 AIR 1917 Cal 501 (561) (DB). 

4. (*19) 6AIK 1919 Oudh 1 (7): 23 Oudli Cas 18 
(DB). 

5. See Note 12. 

6. See Note 17. 

7. f( 85) 7 All 702 (707) (DB). (Attachment must 
be duly intimated and made known.) 

(*72) 14 Moo Ind App 543 (549) (l‘C). 

NOTE—Decisions under S. 210 of the Codeof 1959 
which differed in language from the present Section 
are not binding on the construction of the present 
Hwjtion or of Section 276 of the Code of 1882 Fee- 
( 92) 16 Bom 91 (101). 


8. (’16) 3 A I R 1916 Cal 927 (928) (DB). (Obliga¬ 
tions prior to attachment not affeeled.) 

9. (’15) 2 AIR 1915 Mad 495 (497) : 38 Mad 535 
(540) (DB). 

10. (’01) 28 Cal 492 (197, 199) (DB). 

Also see Section 47, Note 21. 

11. (’ll) 28 AIR 1941 Mad 125 (126). (Sections 63 
and 61 do not indicate that Court should suo motu 
ascertain claimants to particular sum and divide it 
among persons entitled to share.) 

Note 3 

1. (’12) 29 A 1 R 1942 Mad 522 (523). (Execution 
sale set asido under O. 21. R. 89—In the interval 
property sold by private sale to X and afterwards 
attached by V—On sale being set aside X and not 
Y gets title to property.) 

(’98) 8 Mad Ij Jour 266 (268, 269) (DB). (The at¬ 
tachment of property cannot override the rights 
already acquired against the property at the time 
of the attachment.) 

(’32) 19 AIR 1932 Sind 164 (165) : 26 Sind I, R 
1*j8 (DB). 

(’01) 3 Bom Ij R 892 (892). (Sale by mortgagee 
under power conferred by mortgage prior to The 
attachment 13 valid.) 
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may have been in the contemplation of the parties that future attempts to attach the 
property should be defeated . 2 Before property could be subjected to the restriction 
imposed by the section, there must be a perfected attachment . 3 The modes of attachment 
of various kinds of property are prescribed in order 21 and an attachment takes effect 
not from the date of the Court’s order but only from the date of its actual promulgation 
tn the manner prescribed. In Muthia Chetti v. Palaniappa Chetti* their Lordships of 
the Privy Council observed as follows : 

" No P r °P ert y can be declared to be attached unless first, the order of attachment has been 
issued and secondly, in execution of that order the other things prescribed by the rules in the 
Code have been done." 

It follows that where a transfer is made after an order of attachment but before it was 
actually effected , 6 or where the mode prescribed is not complied with , 6 or where there 


( 30) 17 AIR 1930 Lah 858 (859). (No order of at¬ 
tachment but only ad interim injunction restrain¬ 
ing alienation—.Section 64 does not apply.) 

( 37) 24 AIR 1937 All 63 (64). (Attachment of 
money decree complete when notice of attachment 
is served on Court passing decree — Subsequent 
transfer of said decree void against all claims 
enforceable under attachment.) 

C37) 24 AIR 1937 Nag 143 (141, 145): ILR (1939) 
Nag 266. (Sale deed exeauted before but registered 
after attachment—Sale not affected by S. 64.) 

(’36) 23 AIR 1936 Nag 209 (213, 214): ILR (1936) 
Nag 127 (DB). (Attaching creditor can claim pri¬ 
ority only against those persons who derive their 
interest from the judgment-debtor after attachment 
but his right cannot prevail against those who 
hold a superior or paramount right such as the 
prior mortgagee.) 

2. f (’79) 4 Bom 70 (73. 74) (DB). (See Sections 
23 and 24 of Contract Act.) 

f ('70) 5 Mad H C R 368 (371) (DB). 

(’70) 2 N W P H C R 225 (225) (DB). 

(’74) 22 Suth W R 473 (474) (DB). 

(’67) 2 Agra 206 (208, 210) (DB). 

(’811 1881 All W N 158 (158) (DB). 

3. *(’85) 7 All 702 (706,709) (DB). (Per Mahmood, J.) 

4. (’28) 15 AIR 1928 P C 139 (142): 51 Mad 349: 
55 Ind App 256 (PC). 

Also see O. 21, R. 54, N. 4. 

5. (’90) 1890 All W N 224 (225) (DB). 

(’33) 20 AIR 1933 Cal 212 (212, 214): 59 Cal 1176 
(DB). (Mortgage before affixture of order of attach¬ 
ment on the Court house.) 

(’05) 1905 Pun L R No. 137, p. 488. 

( 07) 1 Sind L 11 176 (177) (DB). 

(’16) 3 AIR 1916 Cul 135 (135). 

(’31) 18 AIR 1931 Mad 570 (571). 

(’16) 3 AIR 1916 Oudh 169 (173). (Attachment not 
complete until O. 21, R. 54 is complied with.) 

(’19) 6 AIR 1919 Mad 594 (595): 42 Mad 565(566) 
(DB). (Do.) 

*(’20) 7 A I R 1920 Mad 804 (807) : 42 Mad 844 
(852, 853) (1*’B). (Do.) 

(’19) 9 Mad L W 13n (DB). (Do.) 

(’23) 10 AIR 1923 Lah 423 (424): 4 Lah 211. (Do.) 
(’29) 16 A I R 1929 All 846 (847). (Service of pro¬ 
hibitory order on the judgment-debtor must be 
proved.) 

f (’29) 16 AIR 1929 Bom 395 (396) : 53 Bom 851. 
(Merc information of order of attachment to the 


purchaser before his purchase is immaterial.) 

(’10) 33 Mad 429 (431, 433) (DB). 

6. (’39) 26 AIR 1939 Bom 508 (511). (Attachment 
of immovable property not made in the manner 
prescribed by O. 21, R. 54.) 

(’39) 26 A I R 1939 Mad 811 (813). (Procedure in 
S. 39 and O. 21, R. 46 not complied with.) 

(’67) 2 Agra 206 (208) (DB). 

(’34) 21 AIR 1934 Pat 619 (622) (DB). (Copy of 
order not served as provided in O. 21, R. 46 — 
Attachment not perfected.) 

(’33) 20 AIR 1933 Rang 198 (199) (DB). (Require¬ 
ments of O. 21. R. 54, Sub-r. 2 not complied with.) 
(’33) 20 A I R 1933 Rang 267 (268). (Warrant of 
attachment not affixed—Attachment is not valid.) 
(’81) 1881 All W N 65 (65)(DB). (Attachmentorder 
not fixed up in Court house or in Collector's office.) 
(’68) 10 Suth W R 264 (265, 266) (DB). 

(’85) 7 All 702 (709) (DB). (Attachment of immov¬ 
able property not made in the manner prescribed 
by O. 21, R. 54 is ineffective.) 

(’17) 4 AIR 1917 Cal 832 (832) (DB). (Do.) 

(’19) 6 AIR 1919 Mad 594 (595): 42 Mad 565 (DB). 
(Do.) 

(’23) 10 AIR1923Lah423(424): 4 Lab 211 (DB).(Do.) 
(’78) 2 All 58 (60) (DB). (Where copy was not 
posted in the Court house or sent to or posted in 
the Collector’s office.) 

(’05) 9 Cal W N 693 (695) (DB). (Do.) 

(’25) 12 AIR 1925 Lah 583 (584) (DB). (Do.) 

(’37) 24 AIR 1937 Lah 671 (672). (Formalities re¬ 
garding proclamation and affixing of notices pre¬ 
scribed by order 21 Rule 54 (2) not complied with. 
Transfer is not void under Section 64.) 

(’35) 22 AIR 1935 Lah 57 (59). (Omission to affix 
copy of order on conspicuous part of property is 
fatal defect.) 

(’28) 15 A I R 1928 Pat COO (602, 603) : 8 Pat 1 
(DB). (Failure to affix copy of the notice in the 
office of the Collector of the District where the pro¬ 
perty is situate.) 

(’16) 3 A I R 1916 Pat 353 (355) (DB). (But entry 
in the Towzi Register is unnecessary.) 

(’16) 3 AIR 1916 Mad 43 4 (435): 39 Mad 389 (DB). 
(Attachment of mortgage bond if Dot made under 
the provisions of O. 21 R. 51 is ineffective.) 

(’23) 10 A I R 1923 Mad 317 (318) : 46 Mad 415 
(DB). (Attachment of promissory note, if not 
made by actual seizure under O. 21 R. 51 is in¬ 
effective.) 
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is a material misdescription or other defect in the attachment, 7 or where the order of 
attachment is ultra vires or obtained collusively, 8 the section does not apply. Whether 
property is or is not, at a given moment, under attachment is a question of fact, capable 
of absolute demonstration. 9 

Suppose a certain house is attached as a whole as belonging to the judgment- 
debtor. At the time of attachment he has only a half share in the house but subsequently, 
he acquires the remaining half share also. A subsequent transfer of such half share, it has 
been held, will be invalid under this section. 10 

The presumption under S. 114 of the Indian Evidence Act, in favour of the 
regularity of judicial acts, does not apply to proceedings that follow such judicial acts. 11 
In the absence of proof that an attachment, good in law, was ordered and was effected 
in due manner and without any defect, prior to alienation, the alienation will be upheld. 13 
The onus of proving that an alienation is void owing to a prior valid attachment of the 
property is on the person challenging the alienation and it is for him to prove that the 
requirements of law as regards a valid attachment were fulfilled 13 or that the attachment 
was subsisting at the date of alienation. 14 

Applications for rateable distribution under s. 295 of the Code of 1882 (now s. 73 ) 
do not amount to attachment under the section. 15 


4. Attachment before judgment-The section makes no distinction between 

attachment before judgment and attachment in execution of a decree. 1 A private alienation 
of property pending a valid attachment before judgment is void as against claims enforce¬ 
able under the attachment. 2 The attachment must, however, have been effected in the 


(•29) 16 AIR 1929 Pat 1 (3) : 7 Pat 726 (DB). (At¬ 
tachment of money decrees.) 

7. (’81) 3 All 698 (701) (DB). (Wrong description 
of property.) 

(’85) 7 All 731 (733) (DB). (Other defect in attach¬ 
ment.) 

(’23) 10 A I R 1923 Mad 567 (568) (DB). (Other 
defect in the attachment — Want of sanction of 
Court to proceed against receiver.) 

8. C81) 1881 All WN 117 (118) (DB). (Attach¬ 
ment by Revenue Court of a Civil Court decree was 
ultra vires.) 

( 12) 14 Bom L R 511 (519, 520). (Attachment 
after insolvency of the judgment-debtor.) 

(•10) 8 Mad L Tim 197 (198) (DB). (Attachment 
under a collusive decree.) 

9 (’43) 30 AIR 1943 Nag 101 (105): I L R (1943) 
Nug 390 (DB). (Question whether attachment 
covered only the father’s own share in the joint 
family property or the entire joint family property 
is a matter of evidence.) 

(’41) 28 AIR 1941 Pesh 18 (20) (DB). (Application 
for execution ordered to be “filed” but attachment 
continued — Private sale void against execution 
purchaser.) 

( 05) 8 Oudh Cas 409 (417) (DB). (Order of attach* 
ment cannot subsist after a sale baa been confirmed ) 

10. (*40) 42 Pun L R 356 (357, 358). 

11. (’10) 33 Mad 429 (432): 5 Ind Cas 92 (94) (DB). 
(Presumption is not applicable to receipt of notice 
of attachment by a Court.) 

<”25) 12 AIR 1925 Rang 89 (91). (Report of the 
process-server is admissible in evidence, but is not 
conclusive proof of the date of the actual attach¬ 
ment.) 


12 . (’90) 13 All 119 (124) (DB). 

(TO) 33 Mad 429 (432, 4 33) (DB). 

(T4) 1 AIR 1914 Oudh 308 (309). (Paying of 
process fee for the issue of an order of attachment 
is not sufficient proof of its service.) 

13 . (’37) 24 AIR 1937 Lab 671 (672). 

[See (’43) 30 AIR 1943 Bom 27 (30). (Prior agree¬ 
ment of sale subsisting— Onus lies on person claim - 
ing under an attachment before judgment to prove 
that the agreement was collusive aud fraudulent 
so as not to displace his rights under the attach¬ 
ment.) 

14 . (’43) 30 AIR 1943 Nag 101 (106): ILR (1913) 
Nag 390 (DB). 

15 . (’03) 25 All 431 (434) (DB). 

(’85) 7 All 702 (711) (DB). 

(’88) 15 Cal 771 (774). 

Note 4 


1. (’29) 16 AIR 1929 Cal 494 (495, 496) : 57 Cal 
274 (DB). (Agreement to sell prior to attachment 
cannot prevail against attachment.) 

(’99) 26 Cal 531 (533) (DB). (Provided that in the 
case of attachment before judgment a decree is 
subsequently passed in the suit for the plaintiff 
who got the attachment.) 

I ( 34) 21 AIR 1934 All 165 (160). 

[See (’37) 24 AIR 1937 All 424 (426).] 

2. t (’22) 9 AIR 1922 Nag 238 (239). 

(T9) G AIR 1919 Mad 752 (754) : 42 Mad 1 (1)111 
(T5) 2 AIR 1915 Mad 386 (386) (DB). 

[See (’28) 15 AIR 1928 Cal 234 (235). (When 
smt abates, attachment before judgment ceases 

as n ide) d ° e3 ^ rGViVe When abateaie °t >9 set 
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manner prescribed by the Code 3 and where the formalities laid down by O. 38, R. 5 were 
not complied with, the attachment was held ultra vires and an alienation pending such 
attachment was held to be valid. 4 An attachment ordered before judgment cannot be 
treated as a nullity merely because the attachment is not completed till after judgment. 6 

5. Effect of attachment. — An attachment has merely the effect of preventing 
all private alienations of the property to the prejudice of claims enforceable under the 
attachment. It confers no title, charge, lien or priority in the property in favour of the 
attaching creditor. 1 So far as moveable property is concerned, it has the effect of keeping 


3. (’39) *26 AIR 1939 Bom 508 (511). (Attachment 
of immovable property — O. 21 R. 54 must be 
complied with.) 

(’27) 14 AIR 1927 Cal 885 (886): 55 Cal 545 (DB). 
(Immovable property—O. 21 R. 54 must be com¬ 
plied with.) 

(’34) 21 AIR 1934 All 165 (166). (Mere passing of 
order or issuing it is not sufficient — it must be 
served.) 

4 See O. 38 R. 5 Note 18. 

5. <’19) 0 AIR 1919 Mad 752(753): 42 Mad 1 (DB). 
Also see O. 21 R. 54 Note 6. 

Note 5 

1. (’42) 29 AIR 1942 Nag 36 (37) : I L R (1942) 
Nag 691 (DB). (Attachment of a debt only gives 
a negative right of seeing that it iB not paid with¬ 
out an order of Court—Debt held did not cease to 
be debt within S. 2 (e), C.l’. Debt Conciliation 
Act. even after its attachment.) 

(’41) 28 AIR 1941 Bom 198 (201) : I L R (1941) 
Bom 290 (DB). 

(’41) 28 AIR 1941 Penh 87 (88). (Noright to mesne 
profits.) 

(’10) 32 All 479 (483). 

{’33) 20 AIR 1933 Mad 342 (344). 

(’33) 20 AIR 1933 All 953 (953) (DB). (A case of 
attachment before judgment.) 

(15) 2 AIR 1915 All 275 (276) : 37 All 575 (DB). 
(Priority of attachment does not give priority of 
title.) 

( 32) 19 AIR 1932 All 353 (355). 

(’78) 3 Bom 58 (61) (DB). (Although when the sale 
takes place, priority of attachment may affect the 
distribution of assets.) 

(’30) 17 AIR 1930 Bom 16 (18) (DB). (Attaching 
creditor ie not a secured creditor.) 

(’80! 5 Cal 148 (174) : 6 Ind App 88 (PC). (An 
order of sale in addition to attachment under a 
mortgage decree was held to create a valid charge.) 
t (’14) 1 AIR 1914 P C 129 (130) : 42 Cal 72 : 41 
Ind App 251 (PC). (Reversing 15 Ind Cas 288.) 

( 81) 6 Cal 663 (666). (Attaching creditor has no 
right to redeem a mortgage subsisting prior to 
attachment.) 

(’88) 15 Cal 202 (210) (SB). 

*( 98) 25 Cal 179 (185) : 24 Ind App 170 (PC), 
f ( 02) 29 Cal 428 (431) (FB). (Judgment-creditor 
Lins no priority over Official Assignee in respect of 
property attached previous to vesting order.) 

CIO) 14 Cal W N 677 (679) (DB). 

Cl5) 2 AIR 1915 Cal 444 (446) (DB). 

(’17) 4 AIR 1917 Cal 13 (16) : 44 Cal 1072 (DB). 
(Hence fund in Court attached by several creditors 
was rttleably distributed.) 


(’29) 16 AIR 1929 Cal 524 (525) : 57 Cal 122 (DB). 
(Attaching creditor has no higher right than that 
of any other unsecured creditor.) 

(’23) 10 AIR 1923 Lah 261 (262): 3 Lah 414 (DB). 
(’29) 16 AIR 1929 Lah 90 (91) : 10 Lah 543 (DB)- 
(Attachment gives no cause of action for a suit by 
reversioners for a declaration.) 

(’85) 8 Mad 573 (575). 

(’91) 14 Mad 277 (282, 284) (DB). (The word 
“lien” here apparently only means “the right of 
the attaching creditor to disregard a private aliena¬ 
tion under the section.”) 

('03) 26 Mad 673 (678) (DB). (Attachment of 
money before insolvency of judgment-debtor was 
of no effect as against Official Assignee.) 

(’15) 2 A I R 1915 Mad 464 (471) (DB). (Property 
attached prior to a decree for maintenance but sold 
after the deoree remains subject to maintenance 
charge.) 

(’16) 3 A I R 1916 Mad 792 (794) : 38 Mad 221. 
(Attaching creditor gets no priority over other cre¬ 
ditors — Overruled on another point in AIR 1921 
Mad 218 : 44 Mad 100 (FB).) 

(*17) 4 AIR 1917 Mad 743 (744) : 39 Mad 903(DB). 
(’21) 8 AIR 1921 Mad 30 (33) : 44 Mad 232 (DB). 
(’27) 14 AIR 1927 Mad 190 (191). 
f (’30) 17 AIR 1930 Mad 4 (8). 

(’69) 1869 N W P H C R 172 (184) (DB). 

(’15) 2 A I R 1915 Lah 281 (281) : 1915 Pun Re 
No. 39. 

(’03) 25 All 347 (350) (DB). (Attaching creditor 
cannot impeach a subsequent decree as bad in 
law.) 

(’90) 12 All 440 (445) (FB). (Attachment—In the 
custody of the law.) 

(’30) 17 AIR 1930 All 552 (553) (DB). 

(’06) 33 Cal 639 (643). 

(’12) 15 Ind Cas 668 (669) (DB). (Cal). 

(’16) 3 AIR 1916 Cal 371 (372) (DB) (Attachment 
before judgment cannot affect attachment after 
decree obtained by another.) 

(’12) 13 Ind Cas 96 (96) (DB) (Mad). (Title conti¬ 
nues in the owner notwithstanding attachment till 
continuation of sale.) 

(’39) 26 A I R 1939 Nag 267 (268) : 1939 Nag L 
Jour 257 (269). (Attachment does not create equi¬ 
table or judicial lien—Attachment does not make 
the amount of the decree a secured debt within 
the meaning of Central Provinces Reduction of 
Interest Act, 1936, Section 2 (d).) 

(’38) 25 A I R 1938 Mad 360 (363) : I L R (1938) 
Mad 744 (FB). (Attaching creditor is not secured 
creditor — Attachment does not confer title — 
Crown is entitled to priority for its debts.) 

(’37) 21 AIR 1937 All 424 (426) (DB). 
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the property in custodia legis and a person who. for instance, cuts and carries away crops 
which have been attached, will be liable in damages to the person at whose instance the 
crops were attached. 2 An attachment does not prevent an alienation by operation of 
law. 3 (See Note 10 .) Nor does it prevent the judgment-debtor from applying to a Debt 
Conciliation Board for conciliation of his debts which have been attached under Order 21 
Rule 4G. 4 

A judicial sale of property in pursuance of an attachment carries with it any 
enlargement thereof that accrues after the attachment and before the sale. 5 But an 
attachment cannot be enforced against property received in lieu of the property originally 
attached, in a subsequent partition. 6 

As to the distinction between attachment under the Code and a vesting order in 
insolvency, see the undermentioned case. 7 

See also o. 21, R. 46, Note 16; o. 21, R. 54, Note li; o. 21, r. 63, Note 24 and 
Order 38, Rule 5, Note 18. 


6. .Effect of removal of attachment. — A transfer by the judgment-debtor 
after an attachment has been removed or withdrawn is valid and a subsequent attachment 
cannot be mode so as to relate back to the date of the first attachment and operate against 
a transfer in the interval, even though the removal or withdrawal of the first attachment 
was under a misapprehension. 1 Similarly, a private transfer pending an attachment which 
has subsequently ceased will be valid. 2 Even an implied ivithdraival as, for example, 
where an order of withdr awal is not formally passed but the attachment is understood by 


('37) 24 AIR 1937 Cal 517 (519) : ILR (1937) 2 Ca 
675 (DB). (Existence of attachment in favour o: 
creditor does not make him a secured creditor.) 
(’37) 24 AIR 1937 Pat 50 (51, 52) (DB). 

(*36) 23 A I R 1936 Mad 132 (133) : 59 Mad 428 
(Attaching creditor is not a secured Creditor- 
Priority of Crown debts.) 

tp 6 ;* 3 AIR 1936 Nag 209 (213) : I L R (1936 
XZ i (DB). 

<’34) 21 AIR 1934 All 165 (168). 

(’35) 22 AIR 1935 Nag 171 (172) : 31 Nag LR 301 
(Mere attachment does not give interest in pro- 
perty attached within the meaning of O 21 
R. 59, Civil P. C.) b ' 

(’33) 20 AIR 1933 Nag 229 (230) : 29 Nag LR 303 
C20) 7 AIR 1920 Mad 626 (626) (DB) 

18 AIK 1931 Cal 474 < 476 > : 58 Cal 1 
(Attaching creditor does not acquire more rights 
than what debtor has.)] 

Also see S. 73, Note 10. 

2. (’07) 30 Mad 413 (415, 4 16) (DB). 

3 ; 1 AIR 1914 PC 129 (130) : 42 Cal 72 : 41 

Ind App 251 (PC). (Reversing 15 Ind Cas 288 ) 

4 . ('42) 29 A I R 19-12 Nq b 36 (37) : I L R (19421 

Nag 691 (DB). ' 1 U UJ4 “' 

5. ('91) 18 Cal 164 (176) : 17 Ind App 201 (PC) 

[See ufso ('40) 42 Pun LR 356 (358). (Attachment 

of bouse in which judgment-debtor had only a 
half share — Subsequent acquisition by him of 

remaining share—Transfer of such share is afTected 
oy tins section.)] 

6. (’13) 20 Ind Cas 43 (44) (Oudh). 

7 • l 2t J{ 15 AIR 1928 Mud 735 (742, 

417 (FB). 

Note 6 

1- t (’ 29 > 16 AIR 1929 Rang 229(237): 7 Rang 201 


745) : 51 Ma 


(’34) 21 AIR 1934 All 165 (167, 168). 

(’13) 6 Low Bur Rul 170 (172) : IS Ind Cas 524 
(525) (DB). 

(•73) 20 Suth W R 133 (136) (PC). 

(•95) 22 Cal 909 (920) : 22 Ind App 129 (PC). 

2. (’43) 30 AIR 1943 Mad 165 (167) : ILR (1943) 
Mad 175 (DB). ' 

C42) 29 AIR 1942 Mad 330 (332) (DB) 

(’41) 28 AIR 1941 Mad 208 (213) (DB). 

(•21) 8 A I R 1921 Oudh 176 (183, 184) (DB). 
(Attachment ceasing — No right to rateable distri¬ 
bution.) 

C32) 19 A I R 1932 Rang 103 (104) : 10 Rang 199 

(DB). (Mortgage subsequent to attachment _ 

Amount of decree deposited and full satisfaction 
entered — Mortgage valid.) 

(’99) 23 Mad 478 (482) (DB). 

C19) 6 A I R 1919 Lah 129 (130) : 1919 Pun Re 
No. 5. 

(’27) 14 A 1 R 1927 Nag 289 (289). (Sale executed 
pending attachment, registered after release there¬ 
of is valid.) 

(’34) 21 A I R 1934 All 165 (168). (Attachment 

before judgment ceases on dismissal of suit_ No 

revival of attachment on suit being decreed by 
Appellate Court -Fresh attachment after appellate 
decree does not affect alienation made during prior 
attachment.) 

(’73) 12 Ileng L R 111 (421) (PC). (Sale after re¬ 
moval of one attachment and before a fresh attach¬ 
ment — Overruling 14 Suth W R 25.) 

( 6s) 1 Beng L R A C 71 (73) (DB). 

[But see (’36) 163 Ind Cas 812 (813) (DB) (Cal). 
(Transfer pending attachment —Attachment re¬ 
moved and fresh attachment made _ Transfer 

inoperative against fresh attachment also.)] 
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the decree.holder to have been withdrawn, bare any objection against the validity of an 
alienation of the attached property. 8 

As to the revival of attachment, see Note 9. 


7. Abandonment or discontinuance of attachment. — See also o. 21 R. 57 . 
An attachment may cease for various reasons. Thus it may cease _ 

( 1 ) by an express order withdrawing or putting an end to the attachment; 1 there 

cannot, however, be a partial withdrawal by consent, 2 

( 2 ) by the decree being discharged by payment out of Court 3 4 or by sale of the 

attached property in execution of the decree * 

(3) by the decree being set aside, 5 

(4) in cases of attachment before judgment, by the suit being dismissed, 6 or 

(5) by abandonment of the attachment by the decree-holder. 7 


Whether an attachment has been abandoned is a question of fact depending upon 
the circumstances of each case. Thus, where the decree-holder took no steps to enforce 
his rights for a very long time after the attachment was made, and the application for 
execution was consequently ‘struck off,’ it was held by the Privy Council that the attachment 
must be presumed to have been abandoned. 9 In Chamiappa Tharagan v. Rama Ayyar 9 
where the application for execution was ‘struck off’ after some time after the attachment 
was made and the decree-holder did nothing further for nearly twelve years, except keeping 
alive the decree by periodical applications for execution, Wallis, C. J., held, applying the 
Privy Council case above referred to, that the attachment must be taken to have been 
abandoned. Seshagiri Ayyar, J., dissented from this view and held, distinguishing the 
Privy Council case, that the periodical applications by the decree-holder negatived the 
idea of abandonment. Mere lapse of time after the attachment will not, however, be 
sufficient to prove abandonment, 10 especially if the delay was caused by the decree-holder’s 
willingness to grant his debtor indulgence and opportunity to repay the debt. 11 

The mere fact that the decree-holder applies for fresh attachment does not 
necessarily imply an abandonment of the attachment already made, 12 though it may, 


3. (’G9) 1NWPHCR 30 (31) (DB). 

Note 7 

1. ('21) 8 AIR 1921 Oudb 176 {183, 184) (DB). 
<'08) 1908 Pun Re No. 81, p. 381 (385) (DB). (Exe¬ 
cution struck of! as satisfaction of decree reported 
to Court and attachment removed.) 

2. (’27) 14 A I It 1927 Mad 648 (649). (Sale with 
decree-holder’s consent is not excepted.) 

3. (’99) 23 Mad 478 (482) (DB). 

f (’ll) 35 Bom 516 (523, 525) (DB). 

(’82) 8 Cal 279 (281) (DB). 

(’69) 1 N W P H C R 125 (127). (Satisfaction of 
decree reported to Court—Mortgage executed a day 
prior to the removal of the attachment held valid.) 
(•12) 15 Ind Cas 677 (678) (All). (But attachment 
cannot be deemed to be withdrawn when decree is 
satisfied in part only.) 

Also see. O. 21 R. 55 Note 2. 

4. f (’86) 12 Cal 317 (322) (DB). 

(•05) 8 Oudh Cas 409 (417) (DB). 

(’20) 7 AIR 1920 Pat 75 (77). 

(’73) 20 Suth W R 19 (20) (DB). (But if execution 
sale is set aside on account of irregularity in the 
proceedings, tlieattachment remains, so that decree- 
holder can again bring attached property to sale.) 


5. (’68) 10 Suth W R 99 (99) (DB). 

(’06) 29 Mad 175 (176) (DB). (A renewed decree in 
the same terms will not validate it.) 

6. ('88) 10 All 506 (511) (DB). (Though eventually 
on appeal it may be decreed.) 

7. See the discussion infra. 

8. (’73) 20 Suth W R 133 (136) (PC). 

(’73) 20 Suth W R 418 (418). (20 Suth W R 133 
(PC) followed—Case of long delay.) 

9. (’21) 8 A I R 1921 Mad 30 (32) : 44 Mad 232 
(DB). 

10. (T5) 2 AIR 1915 Mad 61 (61) (DB). 

('69) 11 Suth W R 517 (518) (DB). 

11. (’75) 24 Suth W R 56 (58, 59) (DB). 

12. f(’13) 18 Ind Cas 691 (694) (DB) (Mad). 

(’15) 2 AIR 1915 Mad 386 (386). 

(’74) 12 Beng L R 414 (415). 

(’81) 6 Cal 129 (133). (A re-attachment of property 
after decree does not imply an abandonment of 
attachment before decree.) 

(’69) 11 Suth W R 517 (518) (DB). (Second attach¬ 
ment taken because Court insisted on it.) 

See also cases in Note 11 on O. 21 R. 54 and Note 3 
on O. 38 R. 11. 
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under particular circumstances, give rise to a presumption as to abandonment. 13 See also 
O. 21 R. 54, Note 11 and o. 38 R. li, Note 3. 

An attachment does not abate on the death of the judgment-debtor. 14 

8. Effect of striking off or dismissal of execution proceedings_ See Notea on Order 21 

Rule 57. 

9. Revival of attachment. — It has already been seen in Note G that if an 
attachment comes to an end, interests created thereafter are not affected by a second 
attachment. But an attachment cannot be said to have come to an end, so long as the order 
releasing the attachment is liable to be set aside by way of appeal or otherwise. 1 It can 
only be said to be temporarily discontinued or suspended. 2 Thus, where an attachment 
is wrongly released and the order of release is set aside in appeal, the attachment will bo 
deemed to have continued and an alienation made between the date of the order of release 
and the date of the order in appeal, will be void against all claims enforceable under 
the attachment. 3 See also Note 4 on o. 21 R. 55. Similarly, where a claim is allowed and 
the property is released from attachment, such release is only provisional and subject to 
the result of the suit under o. 21 R. G3. Where therefore the order in the claim petition 
is set aside in the suit, the attachment is revived so as to affect the alienations made in 
the interval. 4 

In the case of an attachment before judgment the attachment comes to an end 
upon the dismissal of the suit and is not revived upon the reversal of the judgment in 
appeal. 6 The reason is that o. 38 R. 9 contains no provision corresi>onding to o. 21 R. 63 
which makes the order in the claim case and the release from attachment thereupon 
subject to a regular suit. 6 Whore, however, a suit in which an attachment before judgment 
is obtained, is dismissed but subsecpiently a review application is allowed and the suit is 
decreed, the attachment also revives and enures for the benefit of the decree-holder as 

against purchasers of the property subsequent to the passing of the decree after review. 7 
Bee also Note l on o. 38 R. 9. 

10. “Private transfer or delivery of the property attached or of any 
interest therein.” — The word ‘transfer’ is used in the most generic sense and includes 

'all species of contract which pass real rights in property from one person to another. 1 

13. (’94) 1G All 133 (135) (DR). (Decree-bolder 
failin',' to show that the first attachment was sub¬ 
sisting.) 

C01) 23 All 114 (116) (DR). 

(’09) 11 Suth W R 517 (518) (DR). 

('76) 25 Suth W R 513 (515) (DR). (Creditor sub¬ 
mitting to fresh attachment ordered by Court.) 

14. (’90) 12 All 440 (145) (FR). 

[See (’ll) 1 A I R 1914 Rom 256(257) : 38 Rom 

105. (Rut an attachment before judgment will be 
displaced by the death of a Mitakshara copar¬ 
cener.)J 

Note 9 

1- C24) 11 AIR 1924 Cul 744 (747): 51 Cal 548 (DR). 

2. ('10) 6 AIR 1910 Ijah 54 (55). (Decree-holder’s 
rights arc not affected by the temporary disconti¬ 
nuance of the attachment.) 

3. (’12) 34 All 490 (492) (DR). (Review.) 

( '“ A 0) 7 AIR 1920 All 356 (357) : 42 All 39 (DR). 

(Attachment before judgment set aside ) 

[Secnlso (’21)8 AIR 1921 Cal 101 (103) (DR). 1 

1 pp SCe (' 95 )‘ 22 Cal (920) : 22 Irnl App 129 
(RC). (Attachment does not revive on a mere 


order of remand in appeal.)] 

4. (’22)9 AIR 1922 Mad 176(178): 45Mad 84 (DR). 
t(’21) 8 AIR 1921 Cal 101 (103) (DR). 

(’79) 3 Cal L Rep 146 (2 49, 150) (1)R). 

(’9G) 23 Cal 829 (833, 831. 835) (DR). 

(’06) 33 Cal 1158 (1162) (DB). 

(’09) 31 All 367 (368) (DR). 

(’18) 5 AIR 1918 Mad 1095 (1096) : 10 Mad 955 

(’22)9 AIR 1922 Nag 138 (110). (The attachment 
is revived even if the order of release is set aside 
only in appeal from the decree in the claim suit \ 

(’39) 26 AIR 1939 Oudh 178 (179) : 14 Luck 543 
[See also (’15) 2 AIK 1915 Mad 195 (197) • ** 
Mad 535 (DR).] ' ' 

Also see O. ‘21 It. 60, N. and O. 21 R 63 N T <5 

5. (’21) 8 AIR 1921 Cal 101 (103) (DR) ’ 

(’34)21 AIR 1931 All 165 (167). 

6. (’21) 8 AIR 1921 Cal 101 (103> (DR) 

7. (’43) 30 AIR 1943 Mad 515 (517). (AIR 193'» 

Mad 365 : 58 Mad 721 (FR) relied on.) 3 

Note 10 

1. (’83) 5 All 121 (137) (FR), 


4C1*C. 13. 
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But it is not confined to transfers by contract. A transfer purporting to be made by a 
deed of appointment is a ‘transfer.’ 2 

The transfer contemplated by the section is a transfer between living persons and 
therefore does not include a devise by will. 3 A ‘private transfer ’ means a voluntary 
transfer such as a sale, mortgage, lease or gift and not a transfer by operation of law, 
such as an involuntary sale under a decree of a Court 4 or the enforced execution of a 
conveyance or assignment in obedience to the order of the Court. 6 Thus, a transfer 
effected by an award which has been given effect to by a decree, 6 or a conveyance executed 
in obedience to a decree for specific performance of a contract of sale, 7 is not a ‘private 
transfer’ within the meaning of this section. But it has been held that where a transfer is 
embodied in a decree but the decree is entirely based on an agreement between the parties, 
the transfer is a ‘private’ transfer. 8 As to the effect of a private transfer under o. 21 R. 83, 
see Note G on that rule. A vesting order in insolvency is a transfer by operation of law and 
is not within the mischief of this section. 9 But where the adjudication order is made by a 
foreign Insolvency Court, it cannot have the effect of prevailing over a prior attachment 
effected by the order of a British Indian Court. 10 But the creditor who attaches the property 
after such adjudication is not entitled to anything by reason of his attachment. 11 


The prohibition under the section extends to all private transfers and delivery of 
property by which the attachment is defeated by the property or interest therein being 
put out of the reach of the attaching creditor. 12 But an act which is consistent with the 


(’91) 13 All 432 (476) (SB). 

[See ('34) 21 AIR 1934 Rang 313 (215) (DB). 
(Transfer of property by agreement which is in¬ 
corporated in a decree is a private transfer.)] 

2. (’95) 22 Cal 185 (202)(SB). (Appointmentunder 
a settlement held to be a 'transfer.’) 

Also see O. 21 R. 66, N. 23. 

3. (’02) 15 C P L R 1 (5). (A power of devise is 
not included in ’transfer’). 

4. (’42)29 AIR 1942 Nag 36 (37): ILR (1942) 
Nag 691 (DB). (The section is restricted to private 
transfers of, and private dealings with the property 
attached and does not extend to involuntary trans¬ 
fers or other consequences which ensue ad invituin 
the parties because of a statutory enactment.) 

*(’821 4 All 219 (225) (FB). 

(*33) 20 AIR 1933 All 953 (953) (DB). 

(’ll) 21 Mad L Jour 82 (84, 85) (DB). (Unless 

collusive.) 

(’95) 1 Oudh Decision 792 (793). (Lease.) 

(’96) 18 All 123 (125) (DB). (Do). 

( 01)23 All 467 (470) (DB). 

| (’86) 10 Bom 400 (406. 407) (DB). 

(hi ) 7 Cal 107 (118) : 8 Ind app bo (PC). (Private 
sale in satisfaction of a decree is not a sale under a 
decree of a Court.) 

(•90) 17 Cal 826 (828) (DB). 

37 24 AIR 1937 Pat 60 (52) (DB). 

('39) 26 AIR 1939 Lab 380(381): 41 Pun L R 305 

( ( 20| 7 7 AIR 1920 Mad 626 (626) (DB). (Section 

does not affect court sale.) 

5. (’82) 4 All 219 (225, 226) (FB). 

(’24) 11 AIR 1924 Mad 610 (610). 

’30) 23 AIR 1936 Nng 1G3(165):ILR (1936)Nagl7’2. 

6. (’82) 4 All 219 (225, 226) (FB). 

(’32) 19 AIR 1932 PC 235 (237) : 59 Ind App 40o: 
13 Lab 702 (PC). 


(T9) 6 AIR 1919 Mad 798 (798) (DB). 

(’22) 9 AIR 1922 Mad 221 (222): 45 Mad 103 (DB). 
(Unless collusive.) 

[i See (’39) 26 AIR 1939 Bom 212 (214) (DB). 
(Where there is no arbitration at all but merely a 
private arrangement between the parties drawn 
up in the form of an award, the section applies.) 

7. (’43) 30 AIR 1943 Bom 145 (146). 

[See (TO) 7 iDd Cas 795 (796) (DB) (Mad). 

(’32) 19 AIR 1932 Bom 301 (303,305). (Decree for 

specific performance of a contract of mortgage.)] 

8. (’37) 1937 Mad W N 45 (46). (Charge create^ 
under a compromise decree is no better than any 
other private transfer.) 

(•34) 21 AIR 1934 RaDg 313 (315) : 11 Rang 310 
(DB). 

[See also (’39) 26 AIR 1939 Bom 212 (214) (DB).] 

9. (’G9) 1 N W P H C R 172 (188) (DB). 

(’96) 20 Bom 403 (407) (DB). 

(’35) 22 AIR 1935 Mad 151.(151): 58 Mad 403 (DB). 
(Attachment before judgment—Subsequent insol¬ 
vency of defendant—Attachment does not prevent 
vesting of property in Official Receiver.) 

(’33) 20 AIR 1933 Nag 229 (230) : 29 Nag LR 303 
(DB). 

Also see Note 14. 

10. (’40) 27 AIR 1940 Mad 47 (48) (DB). (Adjudi¬ 
cation of a person as insolvent by a foreign Court 
operates as a private transfer within the meaning 
of S. 64.) 

(’33) 20 AIR 1933 P C 134 (135, 136): 60 Ind App 
167 : 56 Mad 405 (PC). (Reversing A I R 1931 
Mad 474 : 54 Mad 727.) 

11. (’40) 27 AIR 1940 Mad 47 (48, 49) (DB). 

12. (’27) 14 AIR 1927 Mad 1147 (1148) (DB). 
(Resolution of a Bank setting off shares for debts 
due to the Bank.) 
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proper management of the property is not barred by the section. 13 A consent given by 

beirs of a Mahometan after his death, to a bequest made by him, does not amount to an 
alienation of property. 14 

The operation of the right of survivorship among members of a Hindu joint family 

is not a private transfer ; but it has been held independently of this section that when a 

judgment-debtor dies after an attachment in execution is effected on his undivided share 

the right of survivorship of his coparceners does not prevail over the rights enforceable 

under the attachment. 15 Where, however, the judgment-debtor dies after an attachment 

before judgment but before it is converted into an attachment in execution does the 

r.ght of survivorship prevail over the attachment ? There is a conflict of decisions on this 
question. See O. 38 R. 5, Note 21. 

An assignment of a decree under attachment is a “transfer of a property” within 
the meaning of this section. 10 Where the karta of a Hindu joint family business is 
adjudicated an insolvent, the power of such karta to dispose of joint family property for 
discharging business obligations vests in the Official Receiver. But such power in the 
hands of the Official Receiver will be subject to the same qualifications as it was in the 
hands of the karta. Hence, where the joint family property is under attachment, at the 
time of the adjudication, the Official Receiver's powers of disposal over such property are 
not unrestricted but subject to the clog created upon it by the attachment. 17 

11. Contrary to such attachment. — These words have been substituted for 
the expression during the continuance of the attachment’ which occurred in the old section 
This latter expression was too wide and was capable of being construed as rendering a,iv 
alienation during the attachment void, whether prejudicial to the claims enforceable 
under the attachment or not. The Privy Council in the undermentioned case 1 under the 
old Code negatived such a construction and held that the object of s. 276 (corresponding 
to piebent S.C4) was only to prohibit alienations 'contrary to the attachment.' The substi” 

I 'Z , r dS briD f 0Ut this idea cloai '’y and specifically. Tbe words ‘contrary 

to the attachment mean that the transfer must be prejudicial to tbe interests of tbe 

a taebmB cred.tor or the auction-purebase.v and an alienation which does not m any uly 

Kepid.ce the r. B hta of the attaching creditor or the auction-,>nrchaser is not atlected by 


(’22) 9 AIR 1022 Lab 117 (148). (Mutation by 
gaddinusbin of property standing in bis name to 
tbe name of the shrine.) 

( 29) 16 AIR 1929 Rang 229 (234) : 7 Rang 201 
(An assignment of a debt or fund.) 

COS) 23 Rom 1 (10,11). (An assignment ofa Hindu 
\\ idow s life interest in tbe prolits of immovable 
property left to her by her husband's will.) 

•in . f r (Release of an easement.) 

• ; l l (48 ? ,(D,i)(Cal, ‘ (A compromise 

resulting in transfer of property after attachment 1 
CIO, « l„d Cm 70 (77) (DB) leal). 

holding after attachment to the landlord ) 

( 09) 33 Rom 264 (206) (DR). (Attachment of son's 
interest — leather cannot thereafter exercise his 
disposing power over son's share ) 

13. (1900) 13 C 1* L It 145 (151)! 

14. ('02) 26 Rom 497 (499) (DR). 

Vt 3 * 30 AIR 194:1 !49 (150): ILR (1943) 

Mad 3J7 (DR). (Decree-holder has what amounts 
11 olmr 8 e which prevents the accrual to the other 
coparceners of the right of survivorship and there- 

\f7i t < b ^> d , C ^ ce h , older Clin exec ute the decree : 4 
.wau JO2 followed.) 


(’93) 20 Cal 895 (898) (DR). 

*('79) 5 Cal 148 (174) : 0 Ind App 88 (PC). 

(’14) 1 AIR 1914 Rom 256(257): 38Roml05(DR) 
Also sec S. 53 N. 3 ; O. 21 R. 51. N. 3a. 

? 4 A1R 1937 All 63 (64). (Assumed.) 

1 7* 39AIK 1943 Nag 101 (108) : ILR (1943) 

Nag 390 (DR). (It ig only the attaching creditor 

f , 111 ma T In£ist up°n riglils being worked out 
Ihe son has no right to rely on it.) 

(•42) 29 AIR 1912 Mad 330 (332. 333) (DR). 

( 37) 24 AIR 1937 Cal 517 (519) : I L R (1937) •-> 
Cal 675 (DR). 

Note 11 

1. *('02) 29 Cal 154 (166) : 29 Ind App 9 (PC) 

[.Sec also ( 31) 21 AIK 1934 All 902 (903). (Land 
let out during attachment on nominal rent is art 
contrary to attachment.”)J 

2. (’3 1)21 AIR 1934 All 902 (903). (Thus wboro 
tbe landlord, while the lands were under attach 
meat, let in tenants on a nominal rent whieh 
one-tiflh of annual letting value of in!5 ♦ 1 . was 

prior to attachment is not oWctVd by tL Lohonq 
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the section. 3 4 5 Thus, if the attachment is subject to the obligation under a prior contract of 
sale, the sale in pursuance of the contract will not be a transfer contrary to the attachment 
within the meaning of this section.* 

Where a mortgage is executed pending attachment in renewal of° or for the purpose 
of discharging 6 prior mortgages, the transfer is not really contrary to the attachment as the 
attaching creditor is not in any way prejudiced thereby. But if the amount secured under 
the new mortgage is in excess of the amount secured under the prior one at the time of 
the attachment, the security to the extent of the additional amount is void against the 
claims enforceable under the attachment. 7 A sale pending attachment for the purpose of 
discharging a prior mortgage debt will be one ‘contrary to attachment,’ but if the vendee 
has paid off the prior mortgagee, he is entitled to stand in the shoes of that mortgagee in 
respect of the amount so paid off. 6 * 

An attachment of a decree is made under the provisions of o. 21 R. 53. Under that 
rule the holder of the attached decree is not prohibited from transferring the decree 

attached and therefore an assignment of the decree will be valid and will entitle the 

transferee to have his name substituted in place of the assignor and to apply for execution 
under <_>. 21 K. 1G.° But his right to execute the decree is only a permissive right and is 

subject to the rights of the attaching decree-holder to be paid out first from out of the 

moneys recovered in execution. 10 See O. 21 R. 53, Note 7. 

The attachment referred to in the section is the particular attachment under 
which a claim is being made 11 and when an alienation is not contrary to such attachment 
the section has no application. 12 Consequently, an alienation, resulting in the satisfaction 
of the decree in execution of which the attachment is made, is not ‘contrary to such 
attachment’ within the meaning of the section, 13 whereas an alienation pending one 
attachment, in order to pay off another attaching creditor, is invalid as against the 
former. 1 * 


3. (’38) 25 AIR 1938 Lab 737 (739). 

4. (’42) 29 AIR 1942 Mad G7 (69). 

5. ('82) 4 Mad 417 (418) (DB). 

6. (’42) 29 AIR 1942 Bom 227 (229, 230) : I L R 
(1942) Bom 67 (DB). (Prior mortgagee attaching 
property in execution of his money decree subject 
to his mortgage — Subsequent mortgage executed 
after attachment expresely providing for payment 
of portion of the mortgage money to prior mort¬ 
gagee in full satisfaction—Payment of such amount 
is not contrary to attachment and the subsequent 
mortgage is to that extent valid.) 

C98) 20 All 421 (424) (DB). 

\ (’02) 29 Cal 154 (165, 166) : 29 Ind App 0 (PC). 
(’28) 15 AIR 1928 Mad 703 (704) (DB). 

C35) 22 AIR 1936 All 391 (397) (DB). (Portion of 
amount advanced paid to discharge prior encum¬ 
brance— Mortgage is valid to this extent.) 

7. (’82) 4 Mad 417 (418) (DB). 

{See (’35) 22 AIR 1935 All 391 (397) (DB).J 
[See also (1900) 1900 All W N 155 (155) (DB). 
(Is void so far as it tended to defeat the object 
with which the attachment was made.)] 

8. (’82) 8 Cal 530 (533) (DB). 

t (’26) 13 AIR 1926 Mad 1082 (1083) (DB). 

(13) 11 All L Jour 127 (128). (In such cases the 

purchaser must be presumed to have intended to 

keep the mortgage alive.) 

(See also (’38) 25 AIR 1938 Mud 465 (467). (Pro¬ 


perties mortgaged to a person—Personal decree 
passed in favour of another person and against 
the owner of the properties—Attachment of pro¬ 
perties— Mortgagee purchasing properties during 
the continuance of attachment—Purcbaseisvoid.)] 

9. (’29) 16 A I R 1929 Pat 1 (2,3):7 Pat 726 (DB). 
(’12) 17 Ind Cas 323 (325) (DB) (Mad). 

10. (’27 14 AIR 1927 Mad 1025 (1026,1027) (DB). 

11. (’28 15 AIR 1928 Bom 545 (547) (DB). 

12. (’28 15 AIR 1928 Bom 545 (548) (DB). 

(’37) 24 AIR 1937 Mad 843 (844) : I L R (1937) 

Mad 970 (DB). 

(’36) 163 Ind Cas 587 (589) (DB) (Cal). 

(’34) 21 AIR 1934 All 165 (167, 168). (Attachment 
before judgment comes to an end on dismissal of 
suit — Reversal of judgment in appeal does not 
revive attachment—Fresh attachment after appel¬ 
late decree does not affect alienation pending the 
previous attachment.) 

13. *(’18) 5 AIR 1918 Mad 127 (131) : 41 Mad 
265 (FB). 

(•22) 9 AIR 1922 P C 393 (396) (PC). 

(’70) 6 Mad H C R 65 (70). 

(’31) 18 AIR 1931 Mad 570 (571). 

(’37) 24 AIR 1937 All 641 (642) (DB). 

(’37) 24 AIR 1937 All 424 (426) (DB). (Attach¬ 
ment of debt — Assignment of debt to attaching 
creditor himself is not invalid.) 
f (’34) 21 AIR 1934 All 1057 (1060) (DB). 

14. (’22) 9 AIR 1922 All 443 (445): 44 All 714 (DB). 
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Any payment to the judgment-debtor of an attached debt contrary to the attach¬ 
ment will be void under this section as against all claims enforceable under the attachment 
and the mere fact that the debtor does not pay money into the hands of the judgment- 
debtor but to somebody else will not make it any the less a payment contrary to the 
attachment, if the payment is voluntarily made at the instance of or for the benefit of 
the judgment-debtor. 16 


12. Transfer is void only as against claims enforceable under the 
attachment. — A private transfer is not wholly void but is void only as against claims 
enforceable under the attachment 1 and only to the extent necessary to meet those 
claims. The only persons therefore who are entitled to object to an alienation pending 
attachment are those who have legal claims enforceable thereunder. 3 Thus, a transferee 


15. (’36) 23 AIR 1936 Mad 251 (252). (Debt due 
to A (judgment-debtor) attached—Debtor B paying 
amount into Court at instance of A or for his 
benefit—Payment is one made to judgment-debtor 
and void as being contrary to attachment — Posi¬ 
tion will be different if B pays it under compul¬ 
sion of law.) 

[See ufso] (’40) 27 AIR 1940 P C 173 (176) : ILR 
(1941) Mad 1 : 67 Ind App 350 : ILR (1940) Kar 
PC 312 (P C). (Several decree-holders against the 
same judgment-debtor, attaching decree in his 
favour — Payment out of Court to one of the 
attaching creditors will be void against the others 
under S. 64.)] 

Note 12 


1 (’43) 30 AIR 1913 Mad 165 (166): I L R (1943] 
Mad 175 (DR). 

(13) 30 AIR 1943 Mad 179 (180) (DR). 

C43) 30 AIR 1943 Nag 101 (108) : I L R (1943) 
Nag 390 (DR). ' 

C J2) 29 AIR 1942 Mad 330 (332) (DR). (The section 
does not put an end to the power of sale but only 
provides that a transfer of the attached property 
shall not prejudice the attaching creditor.) 

('41) 28 AIR 1941 Mud 161 (173) : I L R (1941) 
Mad 438 (PR). (Obiter — Per Patanjali Sastri, J.) 
t ( 3 °) 2 6 AIR 1939 Mad 702 (706) : ILR (1939 
Mad 853 IDR). (Section does not put an end to 
the power of sale.) 

(’27) 14 AIR 1927 Mad 190 (191). 

( 27) 14 AIR 1927 Mad 445 (446)(DR). (A mortgagee 
pending attachment can apply under O. 21 li 89.) 

(•72) 14 Moo Jml App 543 (549, 550) (PC). (Case 
under S. 240 of 1859 Code.) 

( 21) 63 Ind Cas 108 (108) (DR) (Lali) 

C82) 1882 All W N 210 (210) (DR) 

(’69) 1 N W P H C R IK (19) (DR) 

(1900) 1900 All W N 118 (149) (DR). ( A decree- 
holder who having purchased the property from 
the judgment-debtors by a private sale deed has 
dropped the execution proceedings has no right to 
bring a suit for possession against a third party to 
whom the judgment-debtors have in defiance to 
injunction alienated a portion of the property.) 

<’05) 2 All L Jour 265 (267) (DB). (Purchaser is 
entitled to appeal against an order for sale of the 
property purchased by him.) 

(’17) 4 AIR 1917 Cal 281 (282) (DR). (Application 
under O. 2] R. 89 does not offend S. 64.) 

(16) 3 AIR 1916 Put 353 (356) (DR). (The private 


transferee has not even a lien on the property to 
the extent of the purchase money.) 

(’10) 8 Mad L Tim 197 (198) (DB). 

(■91) 14 Mad 277 (282) (DR). 

(’99) 26 Cal 531 (535) (DB). 

(’27) 14 AIR 1927 Lah 101 (102). 

(’17) 4 AIR 1917 All 423 (423) (DR). 

(’25) 12 AIR 1925 Mad 338 (340). 

(’98) 20 All 421 (425) (DB). 

(’38) 25 AIR 1938 Mad 465 (466). 

(’37) 24 AIR 1937 All 424 (426) (DB). 

(’37) 24 AIR 1937 Mad 843 (844) : I L R (1937) 
Mad 970 (DB). (Alienation is void only a.s against 
claims under the particular attachment.) 

[See also (’33) 20 AIR 1933 Mad 96 (97) (DR). 
(Transferee after attachment entitled to apply 
under O. 21 R. 90 as same is not contrary to 
attachment.) 

(’36) 23 AIR 1936 Mad 100 (101) : I L li (1937) 
Mad 335. (Debtor alienating property in con¬ 
travention of attachment — Debtor subsequently 
declared insolvent — The property does not vest 
in Official Receiver — After discharge of debtor 
i»i the insolvency proceedings, creditor can proceed 
against the property.) 

[But see (’96) 18 All 123 (124) (DR).] 

2. (’42) 29 AIR 1942 Rom 227 (230) : I L R (1942) 
Rom 67 (DR). (The very object with which the 
section has been enacted is to save rights which do 
not conflict with the claims enforceable under the 
attachmenl.) 


r-JJf 28 AlIt J941 Mad 208 (213) (DR). 

(’41) 28 AIR 1941 Pesh 87 (88). (Attaching decree- 
holder cannot sue transferee from judgment- 
debtor, for mesne profits.) 

(’74) 6NWPHC li 296 (300, 301). 

+ (’81) 7 Cal 107 (118) : 8 Ind App 65 (PC). 

(’02) 29 Cal 154 (1G6I : 29 Ind App 9 (PC). 

[See also (’19) 6 AIR 1919 Oudh 351 (352) : 22 
Oudh Cas 150 (DR). (Mortgagee, under mortgage 
executed while property under attachment, can 
claim rateable distribution in respect of simple 
money decree for interest due on mortgage.)) 

3. (’43) 30 AIR 1943 Nag 101 (108) : 1 L R(1U43) 
Nag 390 (DR). (Attachment of son's interest in 
family property by father’s decree-holders — Sub¬ 
sequent sale of sun’s interest by receiver in insol- 
vency —Son challenging the debts incurred by the 
father cannot challenge the sale by receiver on the 
ground of attachment as he is not a person en¬ 
forcing a claim under the attachment.) 
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from the decree-holder, 4 a claimant for the rateable distribution of assets 5 and an 
auction purchaser at the sale held in pursuance of the attachment, 6 are all persons whose 
claims are enforceable under the attachment and who can object to the private transfer 
pending attachment. But a purchaser at a private sale held in pursuance of O. 21, R. 83 
cannot be said to have a claim enforceable under the attachment and he cannot contest a 
prior alienation of the property by the judgment-debtor on the ground that it was made 
during an attachment of the property. 7 

The attachment referred to in the section is the attachment in respect of which 
the property was sold and it is that attachment alone which can be employed for the 
purpose of impugning a private alienation. 8 Thus, where property attached in execution 
is alienated, but such attachment ceases by a dismissal of the application for execution 
under o. 21 R. 57 and the property is again brought to sale in pursuance of a second 
attachment, the alienation pending the first attachment is not void against the auction 
purchaser in the sale held under the second attachment. 9 


If an attachment is not properly perfected, no claim can be enforced thereunder. 10 
Again, if the attachment comes to an end by the satisfaction of the decree in execution 
of which it was attached, all claims enforceable under the attachment also cease to be 
enforceable and the section does not apply. 11 Nor can a decree-holder who has not 
secured his title from the Court and has no longer any claim enforceable under the 
attachment, obtain any benefit from the provisions of this section. 12 

A who has mortgage rights over certain properties transfers the rights to B in 
order to discharge two other decree debts in execution of which those rights had been 
attached. B delays in discharging those debts and in the meanwhile c, in execution of 
another decree against A, attaches the moneys retained by B to pay off the prior attaching 


t(’*29) 16 AIR 1929 Rat 1 (3) : 7 Pat 726 (DB). 
('37) 24 AIR 1937 All 63 (64). 

4. (’89) 1889 All W N 132 (133). 

C13) 18 In.l Cas 691 (693) (DB) (Mad). 

5. See Explanation to the Section. 

6. (*41) 28 AIR 1941 Mad 161 (173): I L R (1941) 
Mad 438 (FB). 

(•69) 11 Suth WROC1 (5, 9, 10) (FB). 

(•13) 20 Ind Cas 241 (243) (DB) (Cal). 

(NOTE — The decision of Stuart, A. J. C. in A I R 
1915 Oudh 157 to the effect that an auction pur¬ 
chaser cannot question the validity of a mortgage 
pending attachment and that the title to hold the 
house unencumbered is not a claim enforceable 
under the attachment is, it is submitted, not 
correct.) 

7. (*41) 28 AIR 1911 Mad 208 (211,212,213) (DB). 

8. \ (’16) 3 AIR 1916 P C 238 (241) : 44 Ind App 
72 : 44 Cal 662 (PC). 

(’33) 20 AIR 1933 Nag 230 (232). (Mortgage after 
attachment — Second attachment by another de¬ 
cree-holder — Property sold in execution of first 
attachment — Mortgage will prevail as against the 
second attachment.) 
t (’84) 6 All 33 (36) (DB). 

(’74) 11 Bom II C II 159 (161). (Sale pending one 
attachment — Another creditor attaching subse¬ 
quent to snle does not claim under the prior 
attachment and cannot impugn sale.) 

9. (’26) 97 Ind Cas 547 (518) (All). 

10. *('8o) 7 All 702 (708) (DB). 

11. (’43) 30 AIR 1913 Mad 165 (166, 167) : I L R 
(1913) Mad 175 (DB). (Attachment ceasing as a 


result of setting aside sale — Claims for rateable 
distribution also cease.) 

(’42) 29 AIR 1942 Mad 522 (523). (Attachment 
and sale in execution — Private transfer by judg¬ 
ment-debtor after sale—Sale set aside under O. 21 
R. 89 and attachment ceasing—Claim for rateable 
distribution cannot be enforced.) 

(*40) 27 AIR 1940 Pesh 18(19). (Mortgage executed 
for the purpose of discharging the decretal amount 
— Decree adjusted as fully satisfied — Mortgage 
is not void as there is no claim enforceable under 
the attachment.) 

('67) 7 Suth W R 430 (430) (DB). 

(’ll) 35 Bom 516 (524, 525) (DB). 

+ (’28) 15 AIR 1928 Bom 545 (548) (DB). 

(’74) 6NWPHCR217 (219). 

(’18) 5 AIR 1918 Mad 280 (281) (DB). 

(*03) 25 All 431 (434) (DB). (Where no assets are 
realised claims for rateable distribution cannot ba 
enforceable.) 

(’21) 8 AIR 1921 All 45 (46) : 43 All 399 (DB). 
(Where the sale under the attachment has been set 
aside, claims enforceable thereunder cease.) 

(’12) 15 Ind Cas 860 (861) (DB) (Oudb). (Attach¬ 
ment ceases on adjudication — Claims under the 
attachment cease to be enforceable thereafter.) 

[Sec also (’36) 163 Ind Cas 587 (589) (Cal) (DB). 
(Persons entitled to rateable distribution can im¬ 
peach private alienation only if the attachment 
under which they claim is subsisting.)] 

12. (’19) 6 AIR 1919 Dab 54 (56). (Forfeiting his 
rights by becoming private purchaser.) 
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creditors. Subsequent to this B pays off the decree debts. Is such payment valid against 
c ? Yes. The reason is that A himself has no absolute rights to amounts retained by B 
but is subject to the latter’s right to pay off the prior encumbrances, c’s attachment of 
A's rights will therefore be also subject to the paramount rights of B to protect his title 
by paying off the prior creditors. 13 

Suppose, the judgment-debtor whose property has been attached in execution of a 
decree sells the property to another person pending the attachment. Part of the consideration 
is loft with the purchaser to be paid to the decree-holder. Can the decree-holder take out 
garnishee proceedings against the purchaser in respect of this money'? It was held by the 
Allahabad High Court in the undermentioned case 14 that he could not do so, the reason 
being that under Rule 131 of O. 21 , as amended by the Allahabad High Court, garnishee 
proceedings cannot bo taken in regard to debts secured by a charge or mortgage whereas 
in the present case, there is a statutory charge in regard to unpaid purchase money. 

13. Claims enforceable under an attachment include claims for rateable 
distribution — Explanation. — The Explanation to the section is new. It gives effect 
to the view taken by Telang, J„ in Sorabji v. Govifid, 1 a case under s. 27G of the old 
Code, that claims enforceable under an attachment include claims under s. 73 of the Code 
for rateable distribution of assets. 3 But in order that the Explanation may apply, two 
conditions must be satisfied — 

(1) there must be assets held by the Court, for otherwise there is no right to 

rateable distribution at all, 3 and 

(2) the claim of the decree-holder must be one enforceable under the particular 

attachment in respect of which the assets have been realised. 4 


Illustrations. 


1. A obtains a decree against Band attaches his properties in execution. Btransfers the property 
pending the attachment, to C. Subsequently , AT attaches the same properties in execution of hisdecree 
against B, brings it to sale and purchases it himself. Here if assets are held by the Court in AT’.s 
execution, A will be entitled to rateable distribution, he having applied in execution before the receipt 
of such assets. But he cannot question C's title inasmuch as his claim is only in respect of X's 
attachment which cannot be enforced against the transfer to C which took place prior to that 


13. (’15) 2 AIR 1915 Mad 599 (600) (DB). 

14. (’40) 27 AIR 1940 All 500 (504) : ILR (1940) 
All G81 (DB). (It is not open to the decree-holder to 
apply for garnishee order and at the same time 
contend that the sale ia void under S. 04 and ao 
there ia no statutory charge.) 

Note 13 

1. (’92) 16 Bom 91 (101). 

2. (’40) 27 AIR 1040 Mad 385 (393): I L R (1940) 

Mad 526 (FB). V ’ 

I (’34) 21 AIR 1931 All 896 (897) (DB). (Applicant 
for rateable distribution is on the same footing as 
attaching decree-holder.) 

\ C33) 20 AIR 1933 Nag 349 (352). 

(’36) 164 Ind Cas 1031 (1032) (DB) (Oudh). 

[See also (’22) 9 AIR 1922 Bom 241 (242) • 46 
Bom 895 (DB).] 

3. ( 12) 16 Ind Cas 640 (640) (DB) (Bom). (“Assets” 
mean all a man’s property, of whatever kind, 
which may be used to satisfy debts or demands 
existing againat him.) 

(’15) 2 AIR 1915 Low Bur 92 (92). (If there are 
assets received, a claimant for rateable distribution 


can question an alienation pending attachment.) 
t (’37) 24 AIR 1937 Nag 1 (4) : I L R (1937) Nag 
291 (DB). 

(’37) 24 AIR 1937 Pat 609 (610). 

(*3-4) 21 AIR 1934 All 1069 (1070) (I)B). 

(’34) 21 AIR 1934 All 1057 (1061) (l)li). 
t (’36) 163 Ind Cas 587 (589) (DB) (Cal). (The 
claim for rateable distribution must be an enforce¬ 
able claim.) 

[But see (’40) 27 AIR 1940 Mad 385 (401): ILR 
(1940) Mad 526 (FB). (Obiter — Per Abdur 
Rahman .1.)] 


<*. ( 29 AIK 19 12 Mad 522 (522, 523). (Attach¬ 

ment ceasing owing to sale being set aside—Trans¬ 
fer cannot afterwards be impeaclwjd by person 
who had applied for rateable distribution before 
sale.) 

See the case in foot-note (5). 

[See also (’26) 13 AIR 1926 Sind 177 (177) : 20 
Smd L R 111 . (Private trausfer before attach¬ 
ment and sate — Purchaser cannot question the 
validity though the transfer was made pendin- a 
different attachment by another person ) 

(’33) 20 AIR 1933 Nag 349 (351) ] ' 
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attachment. 5 For the same reason, X himself or a stranger auction purchaser under his decree 
cannot question C’s title, although at the date of the private transfer, X had applied for execution of 
his decree (the attachment under his decree being effected after the private transfer).0 

2. A obtains a decree against B and attaches his properties in execution. C also obtains a decree 
against B and applies for execution of his decree. B then transfers the property to D and discharges 
A's decree. Here no assets are received at all and C has no right to any rateable distribution. He 
cannot consequently question D's title to the property.? 

It has been held by the Bombay 8 and Madras 9 High Courts that in order that a 
claim for rateable distribution may be ‘enforceable’ so as to defeat an alienation pending 
the attachment in respect of which assets are received, it is not necessary that the claim 
should have been in existence on the date of the alienation , i. e., that the claimant 
should have obtained a decree and applied for execution before that date. The same 
view was taken in an earlier decision of the Calcutta High Court. 10 The same High Court 
has however, in a later case, held that the claim should have been in existence on the 
date of the alienation. 11 There does not seem to be anything in the section itself which 
leads to the restricted interpretation adopted by the later decision of the Calcutta High 
Court. It is submitted that the Bombay and Madras view’s are correct. 

See also the case noted below'. 12 


14. Effect of vesting order or winding up order after attachment. — 
As has been seen in Note 10 a vesting order in insolvency is a transfer by operation of 
law’ and is not affected by s. G4. Where the judgment-debtor is adjudicated an insolvent, 
the whole of his property vests in the Official Receiver or Official Assignee for the benefit 
of the general body of the creditors and an attaching creditor has no priority over the 
Official Receiver or Official Assignee. 1 Under s. 34 of the Provincial Insolvency Act, 1907, 


5 a (’16) 3 AIK 1916 1> C 238 (241) : 44 Ind App 
72 : 44 Cal 662 (PC). 

6. *{’40) 27 AIR 1940 Mad 385 (399) : ILR (1940) 
Mad 526 (FB). (Per majority of Full Bench — 
Abdur Rahman and Krisbnuswami AyyaDgar JJ. 
contra : The application for execution by X prior 
to the private transfer makes him a person hav¬ 
ing a claim for rateable distribution under A’s 
decree und eo, by virtue of the explanation to 
S. 64 can question the alienation made contrary to 
A's attachment though X’s own attachment is 
made after the private transfer to C.) 

7. t (’21) 8 AIR 1921 All 45 (46): 43 All 399(DB). 
(12) 14 Bom L It 511 (514). 

( 21) 8 AIR 1921 Oudh 176 (184) (DB). 

*(’l8) 5 AIR 1918 Mad 127(132): 41 Mad 265(FB). 
(’19) 6 AIR 1919 Lah 129(130): 1919 Pun Re No. 5. 
(’20) 7 AIR 1920 Lah 94 (94). 
f (’28) 15 AIR 1928 Bom 545 (547) (DB). 

(’05) 28 Mad 380 (382, 384, 385) (DB). 

+ (’37) 24 AIR 1937 All 641 (642) (DB). 

(’34) 21 AIR 1934 All 1069 (1070) (DB). 
t (’34) 21 AIR 1934 All 1057 (10G0) (DB). 

(See also (’37) 24 AIR 1937 Pat 609 (610). (Pro¬ 
perty sold by private treaty between judgment- 
debtor and decree-holder.) 

. (’36) 163 Ind Cas 587 (589) (DB) (Cal).] 

8. (’22) 9 AIR 1922 Bom 241 (242) : 46 Bom 895 
(DB). 

(’92) 16 Rom 9! (101, 102). 

9. f (’26) 13 AIR 1926 Mad 307(308,310): 49 Mad 
38 (DB). 

10. (M7) 4 AIR 1917 Cal 561 (5G1) (DB). 


11. (’21) 8 AIR 1921 Cal 801 (805, 806) (DB). 
(Dissented from in AIR 1926 Mad 307: 49 Mad 38.) 

12. (’41) 28 AIR 1941 Pesh 18 (20) (DB). (Held, 
that the explanation to S. 64 shows that applica¬ 
tions for execution and those for rateable distri¬ 
bution go band in hand. Hence, an order for 
continuation of attachment made with reference to 
an application for execution enures for the benefit 
of another decree-holder who has applied for 
rateable distribution and a private transfer of the 
property will be void against a purchaser in execu¬ 
tion of his decree.) 

Note 14 


1. (1864) 2 Bom H C R 142 (144, 145) (DB). 

(’68) 10 Suth W R 353 (353, 354) (DB). 

(’72) 17 Suth W R 234 (235) (DB). 

(’74 12 Beng L R App 1 (1). 

(’81 7 Cal 213 (214) (DB). 

(’82 1882 Pun Re No. 93, p. 264. 

*(’84) 10 Cal 150 (157, 159) (FB). 

(’85) 8 Mad 554 (556) (DB). 

(’96) 20 Bom 403 (406) (DB). 

*(’02) 29 Cal 428 (432. 433) (FB). 
t (’03) 26 Mad 673 (679, 680) (SB). 

(’12) 15 Ind Cas 860 (861) (DB) (Oudb). 

(’13) 40 Cal 78 (81). 

CJL8) 5 AIR 1918 Cal 351 (353) : 44 Cal 1016. 
f (’33)20 AIRl933Nag229(230):29NagLR303(DB). 
[Sec (’19) 6 AIR 1919 Mad 607 (608) : 41 Mad 
1053 (DB). (Deposit of money by the defendant 
under O. 38 R. 2 — Insolvency of the defendant 
before decree — Plaintiff can appropriate that 
amount to the exclusion of receiver.) 
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the attaching creditor was entitled to the assets realised in execution or otherwise before 
the order of adjudication so that if execution had taken place and sale price deposited 
in Court before adjudication, the decree-holder was entitled to the sale proceeds as against 
the receiver. 2 This is now no longer law in view of the provisions of s. 51 of the Provincial 
Insolvency Act, 19-20, which provides that “no person shall be entitled to the benefit of 
the execution against the receiver except in respect of assets realized in the course of the 
execution by sale or otherwise before the date of the admission of the petition.” 

Where property under attachment is transferred contrary to such attachment, the 
transfer is not absolutely void and so, where the debtor is adjudicated insolvent after the 
alienation, the property does not vest in the Official Receiver. 3 

An order for liquidation does not vest the property of the company in the 
liquidator and an attachment made on the property of the company at the instance of 
the decree-holder before the winding up of the company will prevail over the rights of 
the liquidator. 4 


15. Prior contract for sale of property. — It has been held in the under¬ 
mentioned cases 1 that an alienation of immovable property pending an attachment of 
such property can be avoided under this section, although the alienation has been made 
in pursuance of a contract entered into before the attachment. 


But a contrary view has been held in several cases. In Gutta Bapineedu v. 
Gutta Venkayya'r it was held by the High Court of Madras that as the contract entered 
into before attachment could be enforced under S. 27 (b) of the Specific Relief Act, against 
the transferee in court auction and the attaching creditor, the claim of the latter was not 
one enforceable under the attachment against the sale executed in pursuance of such 
a contract and therefore cannot prevail against the sale. The High Court of Bombay 3 
has taken the same view. In Babala Venkata Reddi v. Mangadu Yellappa Chettyf 
the High Court of Madras rested the view on another ground. It held, following an 


earlier decision of the Calcutta High Court, 6 
annexed to the ownership of the property 

f (’33) 20 AIR 1933 Cut 625 (626, 627) (DB). 
(Defendant depositing amount with plaintifl’s 
pleader under Court’s order — Deposit subject 
to reBult of pending action — Subsequent insol¬ 
vency of defendant — Plaintiff is entitled to 
deposit in preference to general creditors )] 

{See also (’69) 12 Suth W R 103 (104) (Dll). 
(Money due to an insolvent deposited in Court — 
Court orders it to be paid to creditors who bad 
attached it — Remedy open to Official Assignee 
is a suit for injunction to restrain the creditors.) 
(’35) 22 AIR 1935 Mad HK2 (8*3, 884). (Attach¬ 
ment and sale for non-payment of income-tax_ 

Held, title of purchaser of insolvent’s property 
from Official Receiver was superior to that of 
purchaser under attachment for non-payment of 
iDCOme-tax though such attachment was prior in 
point of time.)] 

Also see Note 10; S. 50, N. 10; S. 73, N. If; 0.38 
R. 5, N. 20. 

2. (’69) 1 N W T H C R 172 (1*7, 189) (DR). 

(’05) 29 Rom 405 (409). (Payment to the sheriff not 

treated as equivalent to payment to the creditor_ 

Official Assignee’s title prevailed.) 

(’18) 5 AIR 1918 All 324 (324) : 40 All 86 (DR) 
(’18) 5 AIR 1918 All 402 (403) : 40 All 197 (DR). 
(’19) 6 AIR 1919 All 68 (69) : 41 All 274 (DR) 


that- the conti-act of sale created ail obligation 
under S. 40 of the Transfer of Property Act 

(’22) 9 AIR 1922 Mud 189 (190) : 45 Mad 70 (DB). 
(’12) 34 All 628 (630, 631) (DB). (But not to the 
money of the insolvent which he had attached.) 

3. ('43) 30 AIR 1943 Mad 179 (180) (DR). 

(’36) 23 AIR 1936 Mad 100 (101). (Discharge of 

insolvent — Creditor can proceed against the pro¬ 
perty notwithstanding such discharge.) 

4. (*16) 3 AIR 1916 Cal 91 k (919) : 43 Cal 586 
(DB). 

Note 15 

1. (’35) 22 AIR 1935 Lab 71 (75) : 16 Lab 328 
(915). 

(’09) .5 Low Bur Ku) 6 (6) : 2 Ind Cas 350 (350). 
(’29) 16 AIR 1929 Cal 494 (495, 496) : 57 Cal 274 
(DB). 

2. (’10) 7 Ind Cas 795 (796) (DR) (Mad). 

[.Sec also (’32) 19 AIR 1932 Rom 3U1 (303, 305). 

(Prior decree for specific performance of agree¬ 
ment to mortgage — Subsequent attachment _ 

Mortgage executed by Court as per decree_ Held 

attachment subject, to mortgage.)] 

3. ( 43) .50 AIR 1943 Rom 145 (145). (Agreement 
to sell —Subsequent attachment of property to he 
sold — Decree for specific performance and conse¬ 
quent sale prevails against attachment.) 

4. (’17) 4 AIR 1917 Mad 4 (5) (DR). 

5. (’16) 3 AIK 1916 Cal 927 (928) (DR). 
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and that the attachment and sale must be deemed to have been made of the property 
only subject to such obligation. The High Court of Rangoon has held the same view in the 
undermentioned case 6 on yet another ground. In that case possession of the property had 
also been delivered to the promisee under the contract of sale prior to the attachment 
and it was held that the beneficial interest had been transferred before attachment, that 
what is aimed at by s. 64 is only the transfer of the beneficial interest and that therefore 
the mere conveyance of the legal title after the attachment is not affected by s. 64 . The 
view held in Babala Venkata Reddi’s case 7 has also been taken by the Madras High Court 
m subsequent decisions 8 9 and by the Bombay High Court in the undermentioned cases « The 
i agpur High Court has also held that this section does not affect a transfer in pursuance 
of a contract entered into prior to the attachment. 10 See also o. 38 R. 10 , Note l. 

is submitted that the second of the two views mentioned above seems to be 
the correct one. No doubt a mere contract for the sale of immovable property does not 
cieate any interest in the property. But the contract certainly creates an obligation 
annexed to the ownership of the property and as what is attached is the right, title and 
interest of the debtor in the property, the attachment cannot be free from any obligation 
to which the debtor is subject in respect of the property at the date of the attachment. 11 
As the learned Judges observed in Babala Venkatareddi's case, 12 “it does not seem to 
sounc sense that when a creditor attaches property which is subject to a particular 
obligation, he should be able to override it.” 


If an interest in the property is created only after the attachment, it is clearly 

within the terms of the section and cannot prevail against claims enforceable under the 
attachment. 


16. Objections as to attachment.—The onus of proving that an attachment 
prim a facie legal is not legal is on the party pleading it. 1 But a judgment-debtor who 
consents to an attachment of an occupancy holding is not estopped from objecting to the 
sale of the holding on the ground of its non-transferability. 2 An attachment before 
judgment does not stand on the same footing as an attachment in execution; and a party 
who does not object to the attachment before judgment is not estopped from objecting to 
its validity after the decree. 3 The question of non-observance of the formalities of 
attachment cannot be raised for the first time in appeal to the Privy Council. 4 


6. (’25) 12 AIR 1925 Rang 382 (383) (DB). 

7. (’17) 1 AIR 1917 Mad -1 (5) (DB). 

8. (’12) 29 AIR 1942 Mad 67 (68) (DB). 

(’39) 26 AIR 1939 Mad 702 (707) : I L R (1939) 
Mad 853 : 1939 Mad W N 329 (334) (DB). (There 
is no distinction in this respect between a convey¬ 
ance voluntarily executed by the judgment-debtor 
in pursuance of a pre-existing contract and a 
conveyance executed by him under an order of 
Court on basis of such contract.) 

(’35) 22 AIR 1935 Mad 193 (195). (Attachment 
holds pood in respect of judgment.debtor’s right to 
the balance of the unpaid purchase money.) 

(’35) 22 AIR 1935 Mad 872 (873): 59 Mad 1 (DB). 
(Do.) 

9. f (’41) 28 AIR 1941 Bom 198 (200, 201) : I L R 

(1941) Bom 290 (DB). 

(’43) 30 AIR 1943 Bom 27 (30). 

(’39) 26 AIR 1939 Bom 492 (493). (Case relating 
to attachment before judgment.) 


10. (’36) 23 AIR 1936 Nag 163 (165) : ILR (1936) 
Nag 172. 

11. (’42) 29 AIR 1942 Mad 67 (68). 

(’17) 4 AIR 1917 Mad 4 (5) (DB). 

12. (’17) 4 AIR 1917 Mad 4 (5) (DB). 

Note 16 

1. (’99) 1899 All W N 127 (128) (DB). 

(’81) G Cal 129 (134) : 7 Ind App 157 (PC). (Held 
that the objection to the validity of attachment 
cannot be raised for the first time in appeal.) 

(TO) 20 Mad L Jour 821 (822) (DB). (Attachment 
for a larger amount than due is valid to the 
extent of the amount due.) 

2. (T8) 5 AIR 1918 Pat 604 (605) (DB). 

3. (’ll) 10 Ind Ca3 305 (306) (DB) (Cal). 

4. (’81) 6 Cal 129 (134) : 7 Ind App 157 (PC). 
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See also the undermentioned ease 5 where the Privy Council observed that the 
main purpose of attachment is to prevent the transfer or charging of the property by 
the judgment-debtor and held that the alleged irregularities in the attachment in the 
particular case did not justify the setting aside of the sale. 

17. Waiver of benefit under the section. — The section being intended for 
the benefit of the attaching creditor, the benefit can be waived by him. 1 Waiver, however, 
is an intentional act and a clear act showing such an intention must be shown. 2 The 
mere fact that the decree-holder in taking out execution referred to a mortgage that 
had beqp executed pending attachment, 3 or that such mortgage was notified in the 
proclamation of sale, 4 will not amount to a waiver of the plea under s. 04. If however 
the decree-holder expressly permits its notification at the time of the sale, he cannot be 
permitted to plead the bar under section G4. 5 


SALE 


[S. 316.] Where immoveable property 3 is sold in execution of a 

Purchaser’s titl-. decree and such sale has become absolute, 4 the property 

shall be deemed to have vested* in the purchaser from the 
time when the property is sold and not from the time when the sale becomes 
absolute. 


( 1859, S. 259; See O. 21 Rr. 82 and 92. | 


1. Legislative changes. 

2. Scope and object of the section. 

3. “Immoveable property.” See Section 16. 

4. “Become absolute.” 

5. Sale certificate. See O. 21 R. 94. 

6. Effect of reversal of decree after con¬ 

firmation. See Note 58 on Section 47. 

7. Effect of reversal of decree before 

confirmation. 

8. “Shall be deemed to have vested.” 

9. Right to possession, when accrues. 

10. Right to mesne profits. 

1. Legislative changes. — Two 
the present section— 


Synopsis 

11. Liability for rent and revenue. 

12. Titles of purchasers at successive 
execution sales. 

13. What passes under a court sale. See O. 21, 
R. 94. 

14. Sale in execution of mortgage decree. 

15. Sale in execution of satisfied decree. 
See Note 71 on S. 47. 

16. Sale in execution of decree barred by 
limitation. See Note 69 on Section 47. 

17. Revenue sales. 

18. Effect of vesting order in insolvency pro¬ 
ceedings. See Section 64, Note 14. 

important changes havo been introduced into 


fl) Ihe date of vesting of titlo in the auction purchaser is the date of the sale 
and not the date of the sale certif icate. 


( 2 ) The decree under which the property is sold need not bo subsisting at the 
time of the confirmation of the sale. 


5. (’38) 25 AIR 1938 P C 230 (232) : 32 Sind L R 
879 (PC). 

Note 17 

1. f (’23) 10 AIR 1923 Mad 230 (231) (DB). 

(’86) 1886 All W N 176 (176) (DB). 

(’34) 21 AIR 1934 Pat 685 (693): 13 Pat 446 (DB). 


LSee however (’27) 14 AIR 1927 Mad 648(649). 
(Where the facts are not clear.)] 

2. (’28) 15 AIR 1928 Bom 444 (14T) (DB). 

3. (‘28) 15 AIR 1928 Bom 444 (447) (DB) 

4. (’22) 9 AIR 1922 All 443 (445) : 44 All 714 

5. I’lG) 3 AIR 1916 Oudb 169 (174) (DB). 
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2. Scope and object of the section. _ A judicial sale, unlike a private one, 
is not complete immediately it takes place. It is liable to be set aside on appropriate 
proceedings taken under o. 21 Rr.89 to 91. If no such proceedings are taken, or if taken are 
not successful, the sale will then be made absolute under o. 21 R. 92 . Questions, therefore, 
arise as to whether the auction purchaser is entitled to rents and profits during the period 
between the two dates, i. e., the date of the sale and the date of the certificate of sale. 
Again, there may be successive sales of the same property in execution of different decrees 
giving rise to questions of priority of title with reference to dates of confirmation. 
Questions as to the validity of private sales by auction purchasers or judgment-debtors 
before the date of confirmation may also arise. In order to settle the law bearing'on such 
questions, this section lays down that though the property does not vest in the auction 
purchaser till the date of confirmation, once the sale is confirmed and becomes absolute, 
the title of the auction purchaser shall relate back to the date of the sale itself. 

3. "Immoveable property.'* — See Section 16. 

Become absolute.” — See o. 21 r. 92. As to when a judicial sale is void 
or voidable, see o. 21 Rr. 89 to 91 and S. 47, Notes 51 to 71. 

5. Sale certificate. — See O. 21 R. 94. 

6. Effect of reversal of decree after confirmation. — See Note 58 od Section 47. 

7. Effect of reversal of decree before confirmation. — Under the old 
section there was a proviso that the decree must be subsisting on the date of the sale 
certificate for the property to vest in the purchaser. 1 This is now no longer necessary and 
a sale in favour of a bona fide purchaser not a party to the suit will not be set aside 
merely because the decree has been reversed before confirmation. 2 See also S. 144, Note 13. 


8 . Shall be deemed to have vested.” — Until the sale is confirmed, 
title does not vest in the purchaser. 1 But where, on confirmation, it does vest in him, it 
shall be deemed to have vested from the date of sale. In other words, the vesting relates 
back to the date of sale. 2 The fact that the sale certificate is issued on a later date than 


that of the confirmation, does not affect the 


Section 65 — Note 7 

1. (’88) 10 All 83 (84, 85) (DB). 

C78) 2 Bom 540 (541) (DB). 

(’81) 7 Cal 91 (95) (DB). (Decree subsists unless set 
aside or reversed by competent Court.) 

(’98) 25 Cal 175 (178, 179) (DB). 

(’07) 29 All 591 (592, 593). 

2. *(’33) 20 AIR 1933 Mad 598 (603, 604,605): 56 
Mad 808. (Overruled on another point in A I R 
1941 Mad 161 : I L R(1940) Mad 39 (FB).) 

Note 8 

1. f (’33) 20 AIR 1933 Sind 198 (200) : 27 Sind 
L K 256 (DB). 

(’37) 1937 Oudb W N 1153 (1156). 

2. (’12) 10 Cal 89 (102, 103) : 39 Ind App 228 : 16 
Ind Cas 210 (212) (PC). 

(’33) 20 AIR 1933 Mad 482 (184). 

(’38) 25 AIR 1938 Mad 317 (318). (The tenant of 
the judgment-debtor is entitled to pay rent to the 
judgment-debtor until sale has been confirmed — 
Auction-purchaser to recover it from judgment- 
debtor— Tenant is protected.) 

(’38) 25 AIR 1938 Pesb 49 (50). 

(’33) 20 AIR 1933 Oudh 38 (38) (DB). (Judgment- 
debtor after sale but before confirmation altering 


vesting of title on the confirmation of the sale.® 

rent in kind to rent in cash — Held, he bad no 
right to do so.) 

(’09) 2 Ind Cas 81 (82) (All). 

(’19) 6 AIR 1919 All 253 (254) : 41 All 526 (528) 
(DB). 

t (T5) 2 AIR 1915 Mad 805 (806) (DB). 

(’21) 8 AIR 1921 Mad 498 (503) (DB). (The con¬ 
verse is true so that where sale not confirmed 
nothing is vested.) 

(’25) 12 AIR 1925 Bom 483 (484) (DB). (No title 
till confirmation though vesting relates back todate 
of sale.) 

+ (’30) 17 AIR 1930 Bom 81 (83) (DB). (Before 
confirmation property purchased agreed to be sold 
— Sale confirmed—Agreement specifically enforce¬ 
able.) 

(’27) 14 AIR 1927 Oudh 261 (262) : 2 Luck 496 
(DB). (Gift by auction-purchaser before confirma¬ 
tion—Donee authorized to take possession—Valid.) 
[See (’42) 29 AIR 1912 Lab 153 (156) : I L R 
(1942) Lab 559 (I*'B). (Objection to attachment 
and sale under S. 60 of the Code cannot betaken 
after sale though sale has not been confirmed.)] 
Also see O. 21 R. 94, Note 3. 

3. (’14) 1 AIR 1914 Oudb 306 (306). 
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The legal effect of the relation back of the vesting of the title to the date of the 
sale is that the auction-purchaser will be entitled to rights in the property and be liable 
to the obligations in respect of the same as from the date of sale. Thus, if there are 
accretions to the property between the date of sale and the date of confirmation, they 
would belong to him. But if the property is, between those two dates, sold for arrears 
of revenue, he would lose it completely. 4 But the provisions of the section as to the 
retrospective vesting of title do not come into operation until and unless the sale has 
become absolute. Hence, the profits of the property for the period between the sale and 
its confirmation must be deemed, for purposes of income-tax, as accruing to the purchaser 
on the date of the confirmation. 5 The effect of the legal position that the title of the 
purchaser is not complete till confirmation is that if the sale is prohibited by an order of 
Court or other competent authority in the meanwhile, the confirmation is to be treated as 
prohibited and the purchaser does not get any title.® But it has been held by the Lahore 
High Court that legislation before confirmation of sale exempting the property from 
attachment or sale will not affect the rights of the auction-purchaser unless there is a 
clear provision to the contrary. 7 

Though, according to the strict terms of S. 316 of the old Code, title vested only on 
the date of the sale certificate, the Courts had held that even from the date of sale the 
purchaser acquired an equitable interest in the property to be perfected on confirmation, s 
and, in effect, the same position was reached as is now embodied in the section iu clear 
terms. Again, under the old Code the property vested in the purchaser only against 
parties to the suit and persons claiming under them.® The omission from the present 
section ot the words so far as regards the parties to the suit and persons claiming through 
or under them” does not, however, alter the law under the present section. 


9. Right to possession, when accrues. — As has been seen in Note 8. the 
right of the auction purchaser to the property arises on confirmation of the sale. 1 It is 
therefore no longer necessary to obtain a sale certificate before applying for possession" as 


+ (’26) 95 Ind Cas 9G5 (966) (All). 

(•96) 19 All 188 (191). 

(•82) 7 Bom 254 (256) (DB). 

(’10) 5 Iml Cas 263 (264) (All). (Purchaser’s title 
though not full till grant of sale certificate, he has 
lesser equitable interest on confirmation of sale.) 
(’15) 2 AIR 1915 Lah 9 (10): 1915 Pun Re No. 31. 
p.328. (Confirmation of sale inferable from Court’s 
action.) 

(’81) 6 Bom 139 (112,143) (DB). 

(’74) 21 Suth W U 349 (350) (DB). 
t C88) 12 Bom 589 (594. 595) (DB). 

(’81) 7 Cal 199 (207) (DB). 

*(’32) 19 AIR 1932 Pat 80 (83) : 10 Pat 670 (I)B). 
(Title derived from court sale — Sale certificate is 
oply an evidence.) 

t(’31) 18 AIR 1931 Pat 241 (245) : 10 Pat 670 
<FB). 

[See also (’82) 6 Bom 586 (587). (Question left 
open.)] 

4. *(’13) 40 Cal 89 (102. 103. 101) : 39 Ind App 
228 (PC). 

(’98) 2 Cal W N 589 (591) (DB). 

(’26) 13 AIR 1926 Nag 17 (19) : 24 Nag L U 48. 

5. (’33) 20 AIR 1933 PC 101 (106) : 12 Pat 305 • 
60 Ind App 133 (PC). 

6 (’40) 27 AIR 1940 Pat 565 (566) (DB). (Order 


prohibiting sale passed by the Commissioner under 
S. 2-B of Chotft Nagpur Encumbered Estates Act.) 

7. (’42) 29 AIR 1942 Lah 102 (103, 101) : I L R 
(1942) Lah 349 (FB). 

8. See O. 21 R. 94, Note 3. 

9. (’91) 18 Cal 164 (178) : 17 Ind App 201 (PC). 

Note 9 


1. (10) 27 AIR 1940 Lah 230 (233) : ILR (1941) 
Lah 91 (DB). (It is wrong to say that the right to 
possession only uccrues from the date of the sale 
certificate.) 


C83) 5 All 305 (309) (FB). (If sale confirmed pur¬ 
chaser can prove title otherwise thun by a sale 
certificate.) 

(’92) 1892 Pun Re No. 27 p. 112. 

( 91) 1894 All W N 54 (54). (After confirmation of 
sale purchaser can sue for possession, though sale 
certificate not yet had.) 

(’88) 15 Cal 546 (553. 554) (DB). 

(’96) 23 Cal 49 (51) (DB). 
t (’88) 11 Mad 296 (299. 300) (DB) 

(’83) 9 Cal 812 (843) (DB). 

[See (’43) 22 Pat 280 ( 283) (14B). (Auction-pur¬ 
chaser has a right of possession not from tl,c date 

° f “ lo . but „ tr °m >t>c date of the confirmation of 
the sale—Per RIanohar Lall J.)1 
2. See cases in foot-note (1). 
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was held to be necessary under the Code of 1859 . 3 

10. Right to mesne profits. _ The present section entitles the auction 
purchaser to claim mesne profits from the date of sale. 1 But the profits will be deemed 
to have arisen, for purposes of income-tax, only on the confirmation of the sale. 2 Under 
S. 31G of the Code of 1882 though the theory of equitable title was largely recognized, the 
right to claim mesne profits was held to arise only on confirmation of the sale. 3 . 

11* Liability for rent and revenue. — It has been held by the Calcutta 

High Court that the liability of an auction purchaser of a leasehold interest for rent and 

revenue dates from the date of the sale as his title relates back to that date and that the 

judgment-debtor is not liable for the rent between the sale and the confirmation 

thereof. But the Patna High Court in the undermentioned case 2 has dissented from this 
view. 

12. Titles of purchasers at successive execution sales. —On the doctrine 
of relation back on confirmation, the title of an auction purchaser dates from the date 
ot sale. Consequently, as between purchasers at successive execution sales of the same 
property, the sale first in point of time is the sale first in the eye of law and will prevail 
over a later salo though confirmed earlier. Under the Code of 1882 the same result was 
arrived at by the application of the principle of equitable title in mitigation of the strict 
terms of the section as it stood. 1 

Where, however, on the date of the later sale the earlier sale was for any reason 
not in fact subsisting, as for example, where it had been set aside under o. 21 R. 90, it 
will not acquire priority on being revived in due course of law. 2 

13. What passes under a court sale. — See Order 21 Rule 94. 


14. Sale in execution of mortgage decree. — In deciding the question of 
priority between two successive purchasers of the same property in execution of different 
mortgage decrees against the same judgment-debtor, the determining date is the date of 


3. <’73) 10 Born H C R 435 (439). (Sale not com¬ 
plete until sale certificate compulsorily registrable 
is so registered.) 

C80) 4 Bom 155 (157). 

(’79) 3 Bom 433 (436). 

(’84) lOCal 252 (255, 256). (Without sale certificate 
purchaser cannot sue for partition.) 

But see (’74) 21 Suth W R 349 (351). 

( 80 ) 12 Bom 589 (594, 595).] 

Note 10 

1. ('40) 27 AIR 19-10 Lab 230 (233) : ILR (1941) 
Lah 91 (DB). (Application by auction-purchaser 
for possession resisted by person claiming under 
jndgment-debtor — Latter can be deemed to have 
notice of uuetion-purebaser’s right of possession.) 

(18) 5 AIR 1918 Oudh 9 (10). (Since title to pro¬ 
perty accrues from date of sale.) 

f (’37) 24 AIR 1937 All 6G1 (662, G63). (Right of 
auction-purchaser of share of cosharer in village 
to sue for profits arises on date of sale — It is not 
necessary that mutation should be effected in his 
name in order to entitle him to sue.) 

(’2ft) 15 AIR 1928 Rang 67 (G8) : 5 Rang 803. 
(Rent from lessee.) 

2. (’33) 20 AIR 1933 P C 101 (100) : 12 Pat 305 : 
GO Ind App 133 (PC). 


3. (’02) 24 All 475 (476, 477). 

(’ll) 33 All 63 (65). 

(’87) 1887 All W N 217 (218). 

Note 11 

1. (’19) 6 AIR 1919 Cal 341 (342) (DB). 

t (’14) 1 AIR 1914 Cal 785 (785, 786) (DB). 
(Liability under S. 169, Bengal Tenancy Act, VIII 
of 1885.) 

2. (’40) 27 AIR 1940 Pat 673 (675) : 19 Pat 824 
(DB). (Section 65 only determines priority as 
between purchasers at successive sales. It is not 
meant to confer on a defaulting tenant the privilege 
of rent-free occupation for so long as he or the 
decree-holder can delay confirmation of the sale—. 
Also held that S. 169 of Bengal Tenancy Act^vill 
prevail over this section in case of conflict.) 

Note 12 

1. See O. 21 R. 94. Note 3. 

2. (1900) 22 All 108 (176, 179) (DB). 

(’96) 23 Cal 857 (861, 862) (DB). (First sale set 
aside—Decree-holder himself purchaser at subse¬ 
quent sale—First purchaser’s appeal to which 
decree-holder not a party—First sale confirmed— 
Priority of subsequent 6ale over the first one.) 

+ (’25) 12 AIR 1925 Bom 483 (484) (DB). 

[See however (’93) 20 Cal 25 (28) (DB).] 
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the execution sale and not of the mortgages. 1 In a case of the Allahabad High Court, 2 it 
has been held that the purchaser under the earlier mortgage is entitled to priority. But 
in that case the different execution sales were held to be simultaneous. For a full discussion 
on this question, see Note 19 on Order 34 Rule l. 

15. Sale in execution of satisfied decree. — See Note 71 on Section 47. 

16. Sale in execution of decree barred by limitation. — See Note 69 on Section 47. 

17. Revenue sales— As seen in Note 7 in case of execution sales by the Civil 
Courts, the title of a bona fide auction purchaser is not affected by the subsequent 
reversal or modification of the decree. But in the case of sales by Revenue Courts for 
arrears of Government revenue the purchaser gets no title, if it is subsequently declared 
in a suit that no arrears exist or no revenue is payable. 1 

As to what passes to the purchaser at a revenue sale, see o. 21 R. 94 , Note 8. 

18. Effect of vesting order in insolvency proceedings. — See Section 64, Note 14. 


@6. | S. 317.] (1) No suit shall be maintained 7 against any person 16 
Suit against purchaser claiming title under a purchase certified by the Court in 
not maintain a b i e on such manner as may be prescribed on the ground that 

on behalf of plaintiff. the purchase was made on behalf of the plaintiff or on 

behalf of some one 11 through whom the plaintiff claims. 

(2) Nothing in this section shall bar a suit to obtain a declaration 
that the name of any purchaser certified as aforesaid was inserted in the 
certificate fraudulently 19 or without the consent of the real purchaser, or 
interfere with the right of a third person 11 to proceed against that property, 
though ostensibly sold to the certified purchaser 17 on the ground that it 
is liable to satisfy a claim of such third person against the real owner. 

11877, Ss. 316 and 317; 1859, S. 260.] 


Synopsis 

1. Legislative changes. 

2. Scope, object and applicability of the 

section. 

3. English law, 

4 . Retrospective operation of the section. 

5. Revenue sales. 

5a. Sale by Revenue Court. 

6 . Cases under the Public Demands 

Recovery Act. See Note 5. 

7. “No suit shall be maintained.” 

8 . Plea in defence, if can be raised. 

9. Suits outside the section. 

10. Suit by beneficial owner in possession 

or his successor in title for decla¬ 
ration of title. 

11. Suits by third person. 


12. Suit on grounds other than those 

mentioned in the section. 

13. Suits by joint purchasers. 

14. Purchase by Hindu coparcener. 

15. Suit for specific performance of agree¬ 

ment to sell. 

16. Suit against certified purchaser and per¬ 
sons claiming through him is barred. 

17. “Certified purchaser,” meaning of. 

18. Waiver of right by auction-purchaser. 

19. Name inserted in the certificate fraudu¬ 

lently or without the consent of the real 
purchaser. 

20. Objection as to bar by section 66, when 

can be raised. 

21. Benami transactions in general. 


Note 14 

1. (’09) 32 Mad 485 (489) (DR). 

*( 03) 26 Mad 486 (487) (DR). (Rights based n n 
priority of mortgage enforceable by another suit ) 
+ 1’80) 5 Cal 266 (2681 (DR). 

('78) 2 Mad 108 (112, 113) (DR). 


( 21) 8 AIR 1921 Rut 344 (347) (DR). 

2. (’80) 2 All 698 (706) (DR). 

Note 17 

1. (’21) 8 AIR 1921 Horn 257 (258, 259 *>60) • 45 
Bom 45 <DB) (Because tbe impartiality o“ Civil 
Courts cannot be expected of liscal authorities.) 
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NOTE to the Synopsis. See the Notes indicated for the following topics: 


Benami sales not illegal, unless fraudulent and 
unless fraud is carried out. See Note 2. 

Benami transactions, meaning and effect of. See 
Notes 2 and 21. 

Benamidar's or real owner’s right to apply for 
setting aside execution sale. See O. 21 R. 90 
Notes. 


Benamidar’s right to execution of decrees. See 
Note 21 foot-notes. See also O. 21 R. 16 Notes. 

Fraudulent purchases not to be recognised if fraud 
is carried out by the person seeking relief. See 
Note 21. 

Right of benamidar to sue. See Note 21. 

Strict construction of the section. See Note 2. 
Suits falling under this section. See Notes 2 and 7. 


1 . Legislative changes.—■ The main changes that have been introduced in 
this section are as follows : 

(1) For the words "no suit shall be maintained against the certified purchaser” 

in S. 317 of the old Code, the words "no suit shall be maintained against 
any person claiming title under a purchase certified by the Court in 
such manner as may be prescribed" have been substituted. See Notes 16 
and 17. 

(2) For the words “any other person" and "such other person" in the old Code, 

the words “the plaintiff" have been substituted. 

(3) The words "or interfere with the right of a third person .... real owner” 

in sub-s. (2) have been newly added. See Note 11. 


2. Scope, object and applicability of the section.—This section enacts an 
exception to the general rule applicable to benami transactions, i. e., transactions by one 
person in the name of another. A benami transaction is not per se illegal 1 and, unless 
brought about for a fraudulent purpose and the fraud is carried out, a Court of Equity 
will give effect to the real title as against the benami title. 2 This is the general rule. The 
Legislature has, by this section, declared that this general rule shall not apply to execution 
sales held by the Court. 3 The object is to put an end to purchases in court auction by one 
person in the name of another 4 and to protect third parties who might deal with the 


Section 66 — Note 2 

1. (’88) 11 Mod 213 (214). 

f (’19) 6 AIR 1919 Pat. 523 (524). 

{’75) 2 Ind App 151 (155): 23 Suth W R 358 (358) 
(PC). 

(’30) 17 AIR 1930 Bom 81 (83). 

('38) 42 Cal W N 497 (501). 

2. *(’06) 33 Cal 967 (978, 979) (DB). 

(’01) 28 Cal 370 (379, 380) (DB). 

\ (’87) 11 Bom 708 (716, 719) (DB). 

(’07) 31 Bom 405 (412) (DB). 

(’97) 20 Mad 326 (329, 331) (DB). 

(’06) 29 Mad 72 (74) (DB). 

( 08) 31 Mad 97 (99) (DB). (Vendee holds the pro¬ 
perty for the benefit of the vendor.) 

(’08) 31 Mad 485 (489). 

See also Indian Trusts Act, Section 84. 

3 . (-39) 26 AIR 1939 Nag 274 (276) (DB). (The 
object of S 66 is to put a stop to benami purchases 
at execution sales.) 

*(•39) 26 AIR 1939 Rang 122 (123) (DB). (Section 
i protects certified purchaserat an auction salefrom 
• any claim that his purchase was made not on bis 
own behalf but on that of the plaintiff.) 

(’37)24 AIR 1937 Mad 362 (363). (Object of Sec¬ 
tion is to prohibit on grounds of public policy a 
suit against the certified purchaser on the ground 
specified in the Section.) 


4. (’39) 26 AIR 1939 Nag 274 (275) (DB). (Nodiffer¬ 
ence between purchases by A in name of B where 
A and B are strangers and where A and B are 
closely related as father and son.) 
t (’16) 3 AIR 1916 Cal 762 (763): 43 Cal 20 (DB). 
t (’19) 6 AIR 1919 Pat 523 (524) (DB). 

(’74) 12 Beng I, R 317 (329) (PC). (But the Section 
does not affect such purchases by a member of 
joint Hindu family in bis own name, but with the 
joint funds.) 

(’20) 7 AIR 1920 P C 30 (32) : 43 Mad 613: 47 Ind 
App 108 (PC). (But a purchase coupled with an 
undertaking to convey to another at the price of 
purchase is not affected by this Section.) 

(’69) 11 Suth W R 16 (19) (FB). 

(’72) 14 Moo Ind App 496 (525) (PC). 

*(’75) 2 Ind App 154 (155, 156) : 23 Suth W R 
(358) (PC). (Beading case relied on in AIR 1929 
P C 225 : 56 Ind App 305 (PC).) 

(’05) 27 All 194 (197). 
t (’16) 3 AIR 1916 Oudh 255 (256). 

(’15) 2 AIR 1915 P C 81 (82) : 37 All 545 : 42 
Ind App 177 (PC). 

(■20) 7 AIR 1920 Mad 422 (422) (DB). 

(’07) 29 All 557 (559). 

(’09) 31 All 282 (284). 

(■96) 23 Cal G99 (701) (DB). 

(’99) 21 All 238 (243). 


BENAMI PURCHASE 


(S66 N2] 689 


purchaser against the claims of an undeclared or secret owner who puts forward the 
certified purchaser as the legal owner. 6 The effect of the section would appear to help the 
certified purchaser in his fraud or breach of trust against the real purchaser, but really 
the section is designed to prevent fraud against third parties resulting from the collusive 
action of tho real and certified purchasers. 0 Hence, the section should bo applied in all 
cases without any regard to tho consequences. 7 Hut inasmuch as it is restrictive of the 
Court’s equitable jurisdiction to grant relief to the real owner as against tho ostensible 
owner, it should not be extended beyond its actual terms but should be construed strictly." 4 

In order that the section may apply, the following essentials are necessary _ 

(1) There should be a court sale. In other words, the section applies only to 

execution sales. Thus, a sale by a receiver is not within the section/’ 

(2) Tho sale must be a real and not a fictitious one. Thus, where a collusive 

suit is brought in which a collusive decree is allowed to be passed and 
a fictitious sale held in execution of such decree, this section has no 
application. 10 

(3) The suit must be against the certified purchaser or his representative, on 

tho ground that the purchase was made on behalf of the plaintiff or his 
predecessor, in-interest. 11 


(’01) 2G All 82 (87) (FI3). 

[Sec also (’12) 10 All L Jour 07 (991. (Section is 
intended to preclude institution of suit against 
certified purchaser by beneficial owner or his 
successor.)] ' < 

5. (’98) 22 Boin 672 (G78) (DB). (But if the benu- 
inidar himself raises no objection, and admits the 
title of the true owner, or owner obtains transfer of 
possession, Section does not come in the way of the 
true owner asserting his right as against third 
parties or vice versa.) 

6. (’31) 21 AIR 1931 Cal 567 (568) : G1 Cal 140 

l 

{ 8G) 12 Cal 201 (200). (Section is intended to pre¬ 
vent and not to promote fraud—Dissented from in 
1G Mad 200). 

7. (’99) 21 All 29 (13). 

(1900) 22 All 434 (438). (Trust Act, S. 82, saves 
the operation of this Section.) 

8. (’38) 12 Cal W N 497 (501). 

(’36) 23 AIR 1938 Cal 874 (877) (1>IB. 
t (’37) 21 AIR 1937 Mad 3G2 (363). 

*(’20) 7 AIR 1920 Cal 48 (49) (DB). 

( 01) 23 All 175 (177) (DB). 

(’98) 2 Cal W N 433 (117) (SB). 

('72) 14 Moo Ind App 490 (527, 52s) (1»C) 

(’03) 5 Bom L R 329 (331) (DB). 

+ (’31) 18 AIR 1931 Bom 578 (381). (Therefore 
this Section will not apply to a suit based on a con¬ 
tract which is separate from the transfer ) 

(1900) 3 Oudh Cas 229 (230). 

(’75> 2 Ind App 131 (155): 23 Suth \V R 338 (338) 
(PC). ' 

(’01) 5 Cal W N 341 (343) (DB). 

(’99) 21 All 238 (245) (DB). 

(’99) 21 All 29 (43) (DB). 

9- (’26) 13 AIR 192G All 12 1 (125. 126) : 18 All 

209 (DB). (Such sale is not by the Court but under 
the Court.) 

(’C6) G Suth W R 1G0 (1G1) (DB). 


10. (’13) 18 Cal D Jour GIG (620). (Rent suit.) 

11. (’38) 42 Cal W N 497 (500). (Purchase benami 
for plaintiff—Sale set aside with consent of bena- 
midar on application by judgment-debtor—Plain- 
till dispossessed by judgment debtor — Suit for 
possession against benamidar and judgment-debtor 
is maintainable — S. 60 is no bar.) 

(’38) 25 AIR 1938 Cal 874 (877) (DB). (A suit fora 
relief which can only be given on declaration of 
title as against persons claiming title under a 
purchase certified by the Court, such persons being 
parties and contesting the claims, is barred under 
Section 66.) 

(’38) 25 AIR 1938 Cal 602 (604) (DB). (The fact 
that the certified purchaser was a benamidar for 
the plaintiff even before the auction sale is no 
answer to an objection under S. 66, C. I’. Code.) 
(’37) 24 AIR 1937 Mad 362 (364). (If the cause of 
action is not based on the benami purchase but on 
a contractor title acquired subsequent thereto Sec¬ 
tion 66 is not a bar—Tho fact that t he basis of the 
contract embodied in the sale deed is the prior 
benami purchase does not affect the title obtained 

under the conveyance—Suit for rectification of sale 
deed executed subsequent to the auction sale is not 
barred.) 

+ (’35) 22 A I II 1935 All 143 (146). (Plaintiff 
claiming property on the allegation Mint auction- 
purchaser A was a benamidar for Ii, under whoui 
pluintifi claimed and that in collusion with C, A 

transferred his rights to (' instead of to plaintiff_. 

Section 66 applies.) 

(’23) 10 A I It 1923 Cal 302 (303) (DB). (Certified 
purchaser or his successor not party to the suit ) 
’33) 20 A I It 1933 Bah 636 (637) : 14 Lah 712 
(DL5). (Suit against mortgagor and subsequent 
purchaser—Mortgagor can plead that purchaser is 
benamidar for plaintiff.) 

(’05, 27 All 194 (197). (Suit on the ground that the 
certified purchaser is not the real purchaser must 
bo dismissed.) 


( 


4CPC. 44. 


690 [S 66 N 3] 


BENAMIPURCHASE 


The test to see whether a suit is based on the ground that the auction-purchase 
was made on behalf of the plaintiff is whether the plaintiff can get any relief or any 
material relief without proving that the purchase was made on behalf of the plaintiff. 12 
The section, like the Limitation Act, does not extinguish the rights of the real owner 
but only prevents him from enforcing them in a Court of law. 13 See Note 15 . Sub¬ 
section ( 2 ) excepts the classes of cases mentioned therein from the operation of sub-s. (l). 
The rule in sub-s. (l) therefore does not apply__ 

(1) to a suit for a declaration that the name of the certified purchaser was 

inserted in the certificate fraudulently or without the consent of the real 
purchaser. 14 

(2) to the right of a third person to proceed against the property on the ground 

that it is liable to satisfy his claim against the real owner. 

3. English law. — Under the English law, as in the Indian law, where A 
purchases with his own funds property in the name of B, there will, in the absence of 
any other circumstances, be a resulting trust in favour of A which the Courts will enforce 
against B. 1 But no such trust will result if the policy of any Act of Parliament would 
thereby be defeated. 2 Thus, under the old Registry Acts, where A purchased a ship in 
the name of B, the register was conclusive evidence of the ownership of B both at law 
and in equity. 3 


4. Retrospective operation of the section. — There is a conflict of opinion 
as to whether this section is retrospective in its operation. The conflict arises in view of 
the fact that under S. 317 of the old Code an action against the representative of the 
certified purchaser was not barred but that, under the present section, it is barred. If a 
court sale is held and confirmed before this Code came into force, but a suit is brought 
against the representative of the certified purchaser after the Code came into force, is 
the suit barred under s. 6G ? The Calcutta High Court has held that it is not, 1 on the 
ground that the real owner had, on the date of the confirmation of the sale, acquired a 
vested right to have his title declared in respect of the properties, which he could enforce 


against the benamidar’s transferee, and that 


f (’20) 7 AIR 1920 Lull 491 (493) : 2 Lali L Jour 
353 (358, 359). (Hence suit not prohibited if defen¬ 
dant does not claim through certified purchaser.) 
(•29) 118 Ind Cas 713 (713) (All). 

(’67) 8 Suth W It 130 (131). 

(•68) 9 Suth W It 360 (3G1) (DB). (Possession of 
plaintiff—Immaterial.) 

>i«(’25) 12 AIR 1925 Nag 41 (44). (Plaintiff resting 
his case on the fact that, defendant purchased on 
his behalf—Suit is barred.) 

t (’16) 3 AIR 1916 Mad 657 (658) (DB). (Suit 
against representative of certified purchaser.) 

[See (’43) 47 Cal W N 544 (555).] 

|See also (’ll) 33 All 382 (384) (DB). (Purchase 
of mortgaged property iu execution of decree on 
prior mortgage—Auction-purchaser alleged to be 
benamidar of mortgagor—Subsequent mortgagee 
cannot bring to sale the property on the ground 
. that auction-purchaser was benamidar.) 

(*28) 15 A I R 1928 P C 75 (76) : 24 Nag L K 59 
(PC).] 

12. (’38) 25 AIR 1938 Cal 602 (G04)(DB). 

13. (’96) 23 Cal 699 (701) (D13). 

\ (’17) 1 AIR 1917 Mad 321 (325) (DB). 


such right is not taken away by S. 66 . The 


14. (’05) 1 Cal L Jour 550 (556) (DB). 

(’93-1900) 1893-1900 Low Bur ltul 16 (18). 

(1861) 1 Suth W R 328 (329) (DB). 

Note 3 

1. (’28) 15 AIR 1928 P C 172 (173) : 55 Ind App 
235 : 55 Cal 944 (PC). 

2. (1829) 3 Y & J 163 (175), Groves v. Groves. 
(Purchase in name of A to enable him to vote at 
election of member of Parliament.) 

3. (1808) 15 Ves 60 (71), Ex parte Yallop. (The 
policy of the Act being to secure evidence of title 
to a ship and enable it to be seen how far through¬ 
out her existence she was British built.) 

(1810) 17 Ves 251 (254), Ex parte Houghton. 

(1840) 1 Beav 354 (361), Slater v. Willis. 

Note 4 

1. (’43) 47 Cal W N 544 (554). (Obiter.) 

f (’20) 7 AIR 1920 Cal 435 (437) : 47 Cal 1108 
(1112) (SB). (On appeal from AIR 1919 Cal 
210 .) 

(’23) 10 AIR 1923 Cal 228 (232). 

[See also (’16) 3 AIR 1916 Cal 391 (394). (Right 
to redeem.)] 
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Lahore High Court has followed the Calcutta view.' 2 The Allahabad 3 and the Madras 4 
High Courts have taken a contrary view, on the ground that this section embodies, as 
S. 317 of the old Code did, merely a rule of 'procedure and that rules of procedure are 
always retrospective. The view' of the Calcutta High Court that section GG or the 
corresponding section 317 of the Code of 1 SS 2 embodies anything more than a rule of 
procedure does not seem to be a sound one. 

Where a sale was held before, but confirmed after the Code came into force, the 
purchaser’s title becomes perfected only after the confirmation and consequently s. Gg 
applies. 5 


5. Revenue sales. — As has been seen in Rote 2, this section applies only 
to execution sales under the Code. 1 It has no application to revenue sales.- By virtue 
of s. 19 ( 2 ) of the Public Demands Recovery Act (Bengal Act I of 1895 ), however, the 
provisions of this section apply to the case of a purchaser at a sale in enforcement and 
execution of a certificate issued under that Act. 3 


5a. Sale by Revenue Court. — The section is not applicable to sales in 
execution of a decree for arrears of rent by a Revenue Court under tne Madras Estates 
Land Act. Such a sale is not held and certified in pursuance of the provisions of the 
Civil Procedure Code. 1 

6 . Cases under the Public Demands Recovery Act. _See Note 5. 


7. “No suit shall be maintained.” — The words “ 
maintained” in the section mean ‘‘no suit shall be instituted and if it is 


no suit shall be 
instituted, it shall 


2. (’37) 24 AIR 1937 Lah 471 (474). 

3. (38) 25 A I It 1938 All 391 1393) : ILR (1938) 
All 53G (DB). 

t (’14) 1 AIR 1914 All 552 (554). 

(’21) 8 AIR 1921 All 165 (167) : 43 All 416 (DB). 
(Reversed on another point in AIR 1929 P C 228: 
51 All 67556 Ind App 330 (PC).) 

[See also (’15) 2 AIR 1915 All 316 (317). (Point 
assumed.)] 

4. ( 17) 4 AIR 1917 Mad 324 (326). (New Section 
is merely declaratory of the real meaning of the 
old Section 317.) 

5. (’28) 15 AIR 1928 Cal 338 (339) (DB). 

Note 5 

1. (’37) 24 AIR 1937 All 176 (179): ILR (1937) All 
113 (DB). (Section 66 is confined to a purchase 
certified by the Court in such a manner as maybe 
prescribed; and ‘prescribed’ means under S. 2(16) 
‘prescribed by rules.’ 'Rules' under sub-s. (18) of 
S. 2 means 'rules and forms contained in Sch 1 or 
made under S. 122 or S. 125, Civil 1>. C.’ Hence 
a person who is not claiming title under a pur¬ 
chase certified by the Court under any of the rules 
framed under the Code will not be protected under 
Section 66.) 

(’42) 29 AIR 1942 Mad 154 (155). (Do.) 

(’41) 28 A I It 1941 Nag 84 (86) : ILlt (1941) Na~ 
90 (DB). (Do.) 

+ (’37) 24 A I It 1937 Pat 324 (325) (DB). (Sec- 
tion 66, Civil P. C., is not applicable to sales in 
execution of rent decrees under tbe Chota Nagpur 
Tenancy Act, held by the Deputy Commissioner.) 
See also the following cases : 

(’97) 1897 Bom 1*.J 27 (27) (DB). (Sale under Sec¬ 
tion 113, Bombay Land Revenue Code.) 


(’87) 14 Cal 583 (565) (DB). (Sale under the provi¬ 
sions of Act XI of 1859 for arrears of land revenue ) 
(’09) 19 Mad L Jour 270 (270). (There is nothing 
to preclude a plea that a purchase in a revenue 
sale was benami.) 

(’70) 14 Suth W R 372 (373). (Revenue sale.) 

2. (’41) 28 AIR 1941 Nag 84 (86): ILR (1941) Nag 
90 (DB). 

(’38) 25 AIR 1938 Mad 283 (284). 

+ (’97) 1897 Bom P J 27 (27) (DB). 

+ (’05) 28 Mad 526 (536) (DB). (Hence real pur¬ 
chaser is not precluded from showing that the cer¬ 
tified purchaser was only a benamidar.) 

(’06) 29 Mad 473 (4 76) (FB). (25 Mad 655 over¬ 
ruled.) 

(’ll) 9 Ind Cas 136 (137) (DB) (Mad). (Sale under 
Madras Revenue Recovery Act, 1864.) 

+ (’70) 14 Suth W It 372 (373) (DB). 

(’97) 20 Mad 494(496). (Sale under Madras Revenue 
Recovery Act, 1864.) 

(’09) 4 Mad L Tim 316 (316) (DB). (Following 29 
Mad 473 (FB).) 

[See also (’94) 21 Cal 551 (558). (Benami sale 

under Bengal Tenancy Act, VIII of 1885_S. 173 

provides that it may be avoided on application ) 
(’05) 9 Cal W N 134 (110). (Do.) ‘ 

(’95) 18 Mail 169 (171). (Suit by benamidar to 
eject tenant—Not maintainable.)] 

3. (12) 16 Cal W N 973 (975) (DB). 

Note 5a 


t A 1 V X 


r . i, ry , . . T- .. 1 u^’cuon 00. 

C 1 Code is not applicable to sales in execution 

unde^nT arrears of rent by a Revenue Court 
under the provisions of the Madras Estates Land 
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fail.” 1 The words “no suit” show that not even a suit for the return of the -purchase 
money from the henamidar will lie. 2 

8 . Plea in defence, if can be raised, — The section bars only a suit against 
the certified purchaser or his representatives-in-interest. Where a suit is brought by the 
certified purchaser or his representative against the real owner, the latter can plead 
that the purchase was only benami for him. The section does not bar a plea of benami 
in defence} In Mussuviat Balmns Kowur v. Lalla Buhoree Ball , 2 which was a case 
under s. 2 C 0 of the Code of 1850 corresponding to the present section, their Lordships of 
the Privy Council said as follows : 

“It is well known that benami purchases are common in India, and that effect is given to them 
by the Courts according to the real intention of the parties. The Legislature has not, by any general 
measure, declared such transactions to be illegal ; and therefore they must still be recognized and 
effect given to them by the Courts except so far as positive enactment stands in the way and directs 

a contrary course.The only express enactment on the subject occurs in S. 260 . 

This enactment is clear and definite.It is confined to a suit brought against the certified 

purchaser .The present suit which is converse of that pointed at in the section is not within 

the words or scope it. It would be specially unsafe so to construe the Act as by inference to import 
into it prohibitory enactments which would exclude any inquiry into the truth in any suit between 
the parties." 

9. Suits outside the section. — As has been seen in Note 2, a suit which is 
not against the certified purchaser or his representatives, or which is not based on the 
ground that the purchase was made on behalf of the plaintiff , is not within the section. 
A suit by a certified purchaser for declaration of his on title to the property purchased 
is not barred by the section. 1 L’or suits based on grounds other than that the purchase 
was made on behalf of the plaintiff, see Notes 12, 13, 14 and 15. 

10. Suit by beneficial owner in possession or his successor in title 

for declaration of title _Where the beneficial owner is in possession and brings a 

suit against the* henamidar for declaration of his title, is the suit barred by S. GO ? The 


Note 7 

1. (’90)21 All 238 (212) (DB). 

2. (TO) 7 All Tj Jour 623 (626). 

(But see (‘36) 23 Allt 1936 Pat 129 (130).] 

Note 8 

1 .*(’72) 11 Moo Ind App 19G (526,527) (PC). (Suit 
for redemption by certified purchaser.) 
f (’33) 20 AIR 1933 Lab G3G (637) : 14 Lab 712. 
(Plea raised to show that Ibc plaintiffs bad no 
Ifcus standi to sue.) 

(’75) 2 Ind App 154 (155, 156) : 23 Suth W R 358 
I35S) (PC). (If the defendant is in possession.) 

| (’67) 8 Suth WIt 130(131). (Auction-purchaser's 
transferee seeking to oust real owner.) 

( 6x) 9 Suth \V It 438 (139) (DB). (Defendant in 
possession — Transferee of the certified purchaser 
seeking to oust him.) 

(Ms) 5 A I It 1918 Mad 1258 (1259) (DB). (Suit by 
henamidar to eject transferee of the real owner in 
possession.) 

f (’05) 27 All 113 (1-16) (SB). (Suit for rents and 
profits against real purchaser in possession.) 

(’76) 1 All 290 (291) (DB). 

{‘74i 22 Suth W It 270 (270). (Following 10 Moo 
Ind App 511 (522) (PC).) 


(T5) 2 AIR 1915 Nag 51 (52) : 11 Nag L R 130. 

(Suit by heirs of auction-purchaser — 2 C P L R 

137 not followed.) 

[Sec also (’01) 28 Cal 370 (381). 

(’75) 24 Suth \V R 278 (279). 

(’74) C N W PHCR 197 (200). (Certified pur¬ 
chaser—Benamidar of judgment-debtor who had 
been in possession—Property again attached and 
sold by decree.holder —• Suit for confirmation of 
possession by benamidar.) 

(T2) 36 Bom 11G (117). (Purchaser at court sale 
benami for defendant, cannot oust defendant from 
possession — Overruled on another point in 37 
Bom 610 (FB).) 

(1900) 3 Oudh Cas 229 (230). (Section does not 
relieve auction-purchaser plaintiff from showing 
the justice of his claim.)] 

2. (’72) 14 Moo Ind App 496 (522. 523) (PC). 

[See also (’75) 2 Ind App 154 (155) (PC).] 

Note 9 

1. (’96) 9 C P L R 55 (55, 56). 
f (’96) 18 All 461 (463) (DB). (Suit ngainst third 

party.) 

*(’99) 21 All 29 (43). 
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general concensus of opinion is that it is barred} The reason is that the words “no suit 
shall be maintained” in the section are very general and do not excludo a suit for a 
declaration of title on the mere ground that the plaintiff is in possession .“ A contrary 
opinion was, however, expressed by the Calcutta High Court in Sasti Churn Nundi v. 
Aunopurna} Their Lordships seem to have proceeded in that case on the view that the 
suit was not based on the ground that the purchase was made benami , but on the ground 
of existing possession in the plaintiff. Tho case has been dissented from by the same 
High Court in later cases. 4 The view expressed in Sasti Churn Nundi v. Aunopurna} 
if accepted, would amount practically to a repeal of the whole section, and cannot, 
therefore, be accepted as a sound one.® The Lower Burma Chief Court 7 has, however, 
followed the decision in Sasti Churn Nundi v. Aunopurna.* 

But an auction-purchaser may, by his conduct, be estopped from pleading the 
bar under S. C6.' 1 Thus, where the real owner sells the property to a third person with the 
consent and attestation of the benamidar auction-purchaser and the third person brings 
a suit against the benamidar , the latter will be estopped from pleading that the suit is 
barred under section 0G. 1 " 


Where the true owner has perfected his title by adverse possession for twelve 
years, a suit by him against the certified purchaser for declaration of his title will not 
be barred as it is based on title by adverse possession 11 and not on the ground that the. 
purchase was made on his behalf. See also Note 12. 


11. Suits by third person. — Under section 317 of the old Code, no suit was 
maintainable against the certified purchaser on the ground that tho purchase was madu 


Note 10 

1. f (’33) 25 AIR 1038 Cal 602 (001) (DC). (It is 
immaterial whether tho plaintiff is in possession 
and seeks a confirmation of possession or whether 
he is out of possession and seeks to recover posses¬ 
sion. In either caso Section 66 applies.) 

+ (’01) 23 All 175 (178, 130) (DC). 

*(’33) 20 AIR 1933 Pat 261 (266, 267) : 12 Pat 
616 (B9). (However, possession by real owner is 
a good defence to suit by certified purchaser.) 

(’68) 9 Suth W It 360 (361). 
f (’10) 3 AIR 1916 Cal 762 (764) : 13 Cal 20. 
-H’2G) 13 AIR 1920 Cal 542 (513, 511) : 53 Cal 
297 (DC). 

+ (’17) 1 AIR 1917 Mad 321 (325) (DC). (Even when 
defendant recognises plaintiff’s title, unless the 
recognition is by the execution of deed of gift or sale.) 
(’20)7 AIR 1920 Nag 51 (51): 16 Nag L R 87 (88). 
(Suit against the successor-in-title of certified 
purchaser.) 

(’16) 3 AIR 1910 Oudh >55 (256). 

[Sec (39) 20 AIR 1939 Nag 274 (276) (DC). (Pro¬ 
perty purchased by father in court auction in 
name of sons with his self-acquired money—Suit 
by executor of father that property belonged to 
father and not sons—S. 66 is bar.)] 
t See also (’38) 42 Cal W N 197 (500). (Mere fact 
that plaint iff once got possession and was subse¬ 
quently dispossessed not sullicient to get round 
Section 66.)) 

2. (’38) 25 AIR 1938 Cal 602 (60J). 

See cases in foot-note (1). 

3. (’96) 23 Cal 699 (701) (DC). 

4. (’16) 3 AIR 1916 Cal 762 (763) : 43 Cal 20. 

(’20) 13 AIR 1920 Cal 512 (511) : 53 Cal 297 (DC). 

5. {’96) 23 Cal 090 (701) (DC). 


6. <’16) 3 AIR 1916 Cal 702 (763) : 43 Cal 20. 

7. (’l l) 1 AIR 191 I Low Bur 275 (270) : 7 Low 
Bur Rul 260. 

8. (’96) 23 Cal G99 (701) (DB). 

9. (’13) 36 Mad 5C4 (569). 

[See also (’20) 7 AIR 1920 Cal 48 (49). (Tenant, 
from real owner cannot plead title of the certified 
purchaser.)] 

10. (T3) 3G Mud 561 (569). 

[See also (*31) 133 Ind Cas 551 (552) (Lab). 
(Benamidar attesting sale by real owner and 
attorned to the vendee also — But the decision 
rests on the basis that oral sale is valid in the 
Punjab and that the plaintiff had become 
complete owner already.)] 

11. f (’38) 25 AIR 1938 All 391 (393) : ILli (1938) 
All 556 (DB). (It is unnecessary for them to prove 
that auction-purchase was made on their behalf.) 

f(’29) 16 AIR 1929 P C 228 (231) : 56 Ind App 
330 : 51 All 675 (PC). (Section has no application 
to such a ease.) 

(’34) 21 AIR 1931 Ail 990 (992, 993). 

(’25) 12 AIR 1925 Oudh 20 (21). (In determining 
title by prescription tlie fact that- the purchase 
was benami can be taken into consideration.) 

(’92) 19 Cal 199 (201) (DB). 

(’20) 7 AIR 1920 Nag 51 (51) : 16 Nag L R 87. 
(Hence plaintiff cannot be culled trespasser.) 

[See (’38) 42 Cal W N 497 (500). (Mere fact that 
the plaintiff once got possession of the property 
and was subsequently dispossessed by the certified 
purchaser or his representative, would not euabl.- 
him to get round the bar of S. 66, C. P. Code, 
unless the possession continued for twelve years 
:mJ thus fjave the plaintiff a title quite indepen¬ 
dent of the purchase made at the execution sale.)] 
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oh behalf of any other person or on behalf of some one through whom such other person 

claims. This raised a conflict of opinion as to whether a third person, such as a creditor 

of the real owner, could sue to enforce his claims against the property purchased on the 

ground that the purchase was benami for the real owner. The Calcutta High Court held 

that he could, and that the bar under the section operated only on suits brought by the 

beneficial owner as^plaintiff. 1 The Madras High Court held a contrary view in the 

undermentioned case, 2 but in a later case 3 dissented from the earlier case and came to 

the same conclusion as that of the Calcutta High Court. The Allahabad High Court-and 

the Oudli Judicial Commissioner’s Court took a view contrary to that of the Calcutta 
High Court. 4 

The substitution, in the present section, of the words “on behalf of the plaintiff 

or on behalf of some one through whom the plaintiff claims ” and the introduction of 

the words or interfere with the right of a third person to proceed against that property, 

on the ground that it is liable to satisfy a claim of such third person against the real 

owner in sub-section ( 2 ) gives eflect to the Calcutta decisions and removes the conflict 
mentioned above. 5 


12. Suit on grounds other than those mentioned in the section. — A 
suit is barred under the section only if it is based on the ground that the purchase was 
made on behalf of the plaintiff or on behalf of some one through whom the plaintiff 
claims. Ihe section has no application if the relief is sought on certain facts which 
establish certain other kinds of legal relations between the parties which entitle the 
plaintiff to rely on them as involving and creating effectual legal claims in his favour. 1 
In Gang a Sahai v. Keshri , 2 their Lordships of the Privy Council observed as follows : 

“In their Lordships' opinion the provisions of that section (Section 317 of the old Code) were 
designed to create some check on the practice of making what are called benami purchases at 
execution sales for the benefit of judgment-debtors, and in no way affect the title of persons otherwise 


benef icially interested in the purchase.” 


Note 11 

1. (\S6) 12 Cal 201 (200) (DB). 

('01)21 Cal 519 (521) (DB). (Suit for declaration 
that properly belonged to the debtor.) 

2. (’93) 16 Mad 290 (292) (DB). 

3. ('97) 20 Mad 3G2 (361) (DB). 

4. (’ll) 33 All 382 (384) (DB). 

+ ('01) 26 All 82 (87, 88, 89) (FB). 
t ('99) 21 All 238 (245) (DB). (Section is subject to 
no limitation other than such as is contained in 
the Section itself.) 

( 05) 8 Oudh Cas 306 (311). (Following 2G All 82 
(FB).) 

5. Sec also the following cases : 

(’20) 7 AIR 1920 Mad 422 (423). 

Cl3) 35 All 138 (143). (Distinguishing from 26 All 
82 (F B) on the ground that the plaintiff did not 
claim through the real owner.) 

The following cases of the Allahabad IIigh Court 
are still good law under the present Section : 
(’99) 21 All 29 (50). (Per Banerji, J.) 

('7 1) G N W P II C R 265 (267). (Case under the 
Code of 1859.) 

P7G) 1 All 235 (235). 

(’96) 13 All 4G1 (463). 

Note 12 

1. (’43) 17 Cal WN 54 1 (555). (Allegation in plaint 


that purchase was on behalf of plaintiff's pre¬ 
decessor in title but relief claimed in sent under 
S.106,Bengal Tenancy Act noton thisground buton 
ground only of the factum of possession in character 
of a tenant irrespective of the Question whether 
plaintiff had title to such possession—S. 66 or old 
S. 317 is no bar.) 

(’40) 27 AIR 1940 P C 202 (203) : I L R (1940) 
Kar P C 406 (PC). 

(’40) 27 AIR 1940 Nag 1 (4) (DB). {A, B and C 
entering into contract providing that they would 
jointly put money necessary to purchase certain 
village in auction — Property purchased by agent 
of C aoting on behalf of all but certificate taken in 
name of C alone—S. 66 is no bar to A and B's suit 
for their share and for possession.) 

t (T9) 6 AIR 1919 Mad 942 (913) (DB). (Fol¬ 
lowing 18 Mad 436.) 

(TG) 3 A I R 1916 Pat 315 (317) (DB). (Claim 
independent of and prior to sale — Suit not 
barred.) 

(’01) 23 All 175 (173) (DB). 

(’32) 19 AIR 1932 All 32 (33) (DB). (Real owner is 
entitled to subrogation of prior mortgagee's rights 
as against the certified purchaser.) 

2. ('15) 2 AIR 1915 P C 81 (82) : 37 All 545 : 42 
Ind App 177 (PC). 
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Illustrations. 

1. A sues anti obtains a decree against B. In execution of the decree B's house is sold in court 
auction and is purchased by C, the paid agent of A, with ^4's money, but without his knowledge. A 
then sues C for possession, on the ground that the purchase by the agent enures to the benefit of the 
principal. The suit is not barred as it is based on a legal relationship of principal and agent , and 
not merely on the ground that C was a benamidar. s 

2. A and B are joint mortgage decree-holders against C. A applies on behalf of himself and B 
under S. 231 of the old Code (O. 21 R. 15) to execute the decree and purchases C's property in the 
court sale in his own name, the purchase money being set off against the ivhole decree amount. B 
then sues A for recovery of his share of the properties purchased by A. The suit is not barred, as B is 
beneficially interested in the purchase otherwise than merely on the ground that the purchase was 
made on B's behalf.* The same principle applies where one of the heirs of a deceased decree-holder 
puts the decree into execution and purchases the property in lieu of the decretal amount at the 
execution sale. 5 

3. In execution of A’s decree against B, C purchases certain properties in court auction and then 
agrees with A to convey the property to him. A brings a suit for specific pcrformanceol the contract 
against C. The suit is not barred as the claim is based on an agreement and not on the ground that 
the purchase was made on A's behalf .° 

4. A purchases certain properties in court auction with his own funds, but in the name of B. A 
continues in possession of the properties purchased foF over twelve years. He then sues B for a 
declaration that he is entitled to the properties. The suit is not barred as it is based not merely on the 
ground that the purchase was made on behalf of A but on the ground of his having perfected his 
title to the property by adverse possession. 7 


13. Suits by joint purchasers. — It has been seen in the illustration 2 in 
Note 12 that where one of several joint decree-holders applies for execution of the 
decree on behalf of all and purchases the property, the purchaso money being set oil' 
against the entire decree amount, the other decree-holders are entitled to sue the purchaser 
for recovery of their share in the property and that S. CG is no bar thereto. 1 Where without 
being decree-holders, two persons enter into a joint venture to buy a property at a court 
sale, the funds being provided jointly, but tho sale certificate is issued in the name of one 
of them only, there is a conflict of decisions as to whether a suit by the other claiming 
half the property on tho ground that tho purchase was made for both is barred under 


3. (T9) G AIR 1919 Mad 942 (943) (1)11). 

( 95) 18 Mad 436 (437). (Sale under mortgage 
decree — Benami purchaser—Purchase on account 

of a subsequent usufructuary mortgage_ Suit for 

conveyance and possession not barred.) 

(’94) 17 Mad 282 (285). (Purchase made by the 
defendant as ageDt of the plaintiff.) 

<’94) 21 Cal 375 (378) (DB). 

[See however (1900)22 A1I434 (438, 440).(But this 
was a case where the certified purchaser was really 
not an agent in respect of the purchase ns it was 
not within his general duty to purchase the pro¬ 
perties.)] 

4. + (T5) 2 AIR 1915 PC 81 (82): 12 Iml App 177: 
37 All 545 (PC). 

(’24) 11 AIR 1924 Oudh 218 (221) (DB). (Following 
A I R 1915 P C 81 : 37 All 515 : 12 Ind Ann 177 
(PC).) 11 

(’07) 29 All 557 (561). 

5. (’12) 29 AIR 1942 Pat 230 (233) : 20 Pat 855 
(DB). 

6. fT9) G AIR 1919 Mad 94 (95) : 42 Mad 615 
<FB). 


(’31) 18 AIR 1931 Bom 578 (581). (Even though 
the basis of the agreement might be the benami 
nature of the original purchase at court sale.) 

(’88) 11 Mad 213 (211). 

(’88) 11 Mad 231 (236, 237). 

(’21) S AIR 1921 l’at 39 (41). (Agreement before 
the sale — Distinguishing A 1 11 1919 Pat 523.) 
Also sec Note 15. 

7. (’29) 16 AIR 1929 P C 228 (231) : 56 Ind App 
330 : 51 All 675 (PC). (Reversing A 1 R 1921 All 
165 : 43 All 416.) 

See the cases in Note 10. 

Note 13 

1. I (T5) 2 AIR 1915 PC 81 (82) : 12 Ind App 
177 : 37 All 545 (PC). 

(’07) 29 All 557 (560, 501). 

(TO) 7 All Tj Jour 1091 (1092). (Following 29 All 
557.) 

(T4) 1 AIR 1914 All 259 (261). 

[But see (T5) 2 AIR 1915 All 316(317). (Can¬ 
not he considered to be good law in view of the 
Privy Council decision in A I R 1915 P C 81- 37 
All 515 : 12 Ind App 177 (PC).)] 
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s. GO. The general trend of decisions is to the effect that such a suit is barred. 2 This view 
proceeds on the basis that the section applies to all cases where the suit is based on the 
ground that the purchase was made on behalf of the plaintiff, whether the allegation is that 
the purchase was made on behalf of the plaintiff exclusively or that it was made on behalf 
of the plaintiff and the certified purchaser jointly. But the contrary view was taken in the 
undermentioned case 3 by the Bombay High Court. Tho reason given is that the section 
applies only to benami purchases at execution sales and that in such a case, there is only 
a joint purchase and not a benami purchase. It was also held that in such cases there is 
a partnership and the plaintiff must be deemed as suing to enforce his right as a partner. 
A similar view was also held by the Nagpur High Court in the undermentioned case 4 in 
which it was hold that the plaintiff in the circumstances of the case must lie held to be 
suing for his share in a 'partnership venture. 


Lhe Pri\y Council has recently held that this section will bar a claim based 

on the ground that the execution purchase was made in part on behalf of tho plaintiff 

by the auction purchaser.' In view of this, the contrary view must bo treated as not 
good law. 


A\ here, out of two joint mortgagees one alone sues making the other a pro 
forma defendant and obtains a decree, in execution of which he purchases the property 
in his own name, a suit by the other joint mortgagee claiming a share of the property 
purchased does not fall within the principle of the decision in Ganga Sahai v. Kcshri G 
and is barred by s. GG. 7 

Where, A and B both applied to purchase a property at an auction sale in a 
certain proportion, agreeing to pay the price in that proportion and actually paid the 
-5 1 )0L ‘ cent, of the purchase money in that proportion, but the balance was wholly paid 
by B and lie obtained the sale certificate in his name, it was held that the payment by B 
was on behalf of a also, that B’s name in sale certificate was inserted without A’s consent 
and that a suit by .\ for his share of the property purchased was not barred under 
section GG, sub-section (2). K 


14. Purchase by Hindu coparcener. — Under the Hindu law, every acquisi¬ 
tion made by a Hindu coparcener, with joint family funds , becomes the common 
property of tho family, in which the other members are entitled to share. Such 
acquisitions are not benami transactions, which aro the result of private agreements or 
undertakings. The rights of coparceners to treat such acquisition as the common property ' 
‘>f the family arise from the operation of law. A suit, therefore, by one coparcener to 
share in the property purchased by another at a court sale with joint family funds is 
not barred by S. GG, as it is based on a ground other than the one mentioned in tho 
soction, namely, that the purchase was made on behalf of the plaintiff} 

2. C39) *26 A 1 R 1069 l'at 207 (203) : IS Pat 181 
(DB). 

+ (’37) 21 A I R 1967 All 17G (182): I L R (1937) 

AH 113 (DB). (Distinguishing A I R 1915 PC81: 

37 AH 515 : 12 I ml App 177 (P C).) 

+ (’31)21 AIR 1931 Cal 322 (621): 61 Cal 371. 

(’20) 7 AIR 1920 Nng 147 (118). 

(’01) 23 All 31 (30). 

3. (*2G) 13 AIR 1026 Horn 525 (525) : 50 Bom GOO 
(DB). 

4. (’40) 27 AIR 1940 Nag 1 (3, 4) (DB). 

5. (*10) *27 AIR 1940 P C 202 (203) : I L R (1910) 

Kar 1* C 40G (PC). (A I R 1037 All 17G : I B R 
(1967) All 116 affirmed.) 


6. (’15) 2 AIR 1915 P C 81 (82) : 67 All 515(554): 
42 Ind App 177 (PC). 

7. (’23) 10 AIR 1923 All 105 (406). 

[But see (’33) 20 AIR 1933 All 854 (85G) (DB). 
(The purchase would enure for the benefit of all 
persons interested in joint fund utilized for pur¬ 
chase of property unless there is anything defini¬ 
tely showing that such persona did not intend the 
purchase to be on their behalf also.)] 

8. (’26) 13 A I R 192G Cal 719 (719, 720) : 51 Cal 
992 (DB). 

Note 14 

1. (’15) 2 A I It 1915 Oudh 194 (195). (Following 
12 Deng L It 317 (PC).) 
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Where the managing member of a Hindu family makes a purchase with joint 
family funds hut takes the sale in the name of a third person, there is a conflict of 
opinion as to whether any member of the family can sue the third person on the ground 
that the purchase was benami for the managing member and so enures for the benefit of 
the family. The Madras High Court has held that he can. 2 The reason is that a purchase 
by a managing member in the name of a third person cannot be considered to have 
been made on behalf of all the members of the family and so cannot bo considered to 
have been made “ on behalf of the plaintiff ” within tko meaning of the section. 3 The 
Allahabad High Court has held to the contrary basing its decision on the ground that a 
purchase by a managing member is made on behalf of all the members of the family 
and so is made on behalf of the plaintiff. 4 It purported to follow the decision of the 
Privy Council in Suraj Kara in v. Baton Lai 5 which was, however, a caso under S. 317 
of the old Code which barred a suit on the ground that the purchase was made "on 
behalf of any other person.” It is submitted that the view of the Allahabad High Court 
is not correct. The object of S. CG is, as has already been seen, to put a stop to benami 
purchases at court sales, 0 and when a managing member makes such a purchase in the 
name of a third poison, ho is doing something which is wholly wrong and cannot be 
presumed to be acting on behalf of the family. 7 


15. Suit for specific performance of agreement to sell. — Where before 
the date of a court-sale A and B agree that B should buy the property in his name with 
funds supplied by A and should convey the property to a thereafter, the agreement is 
really to buy the property on behalf of A and a suit by A for specific performance of 
such an agreement will be one based on the ground that the property was purchased “on 
behalf of a” and is consequently barred by section GO . 1 

Where, before the court sale, B intends to buy the property for himself with his 
own funds but agrees to convey the same to a for consideration, the purchase by B is not 
a benami transaction at all and a suit by a for specific performance of the contract is 
one not based on the ground that the purchase was “on behalf of the plaintiff” and is 
outside s. CG.- If, however, the circumstances show that notwithstanding the purchase 


f (*34) *21 AIR 1931 Cal 567 (-3GS):01 Cal 140(DB). 
(Karta purchasing property with family funds in 
the name of bis eon—Suit by nephew for recovery 
of bis share in the property—Suit not barred.) 

\ (’74) 12 Beng T< R 317 (330) (PC). 

('17) 4 A I R 1917 Oudh 143 (145). (The principle 
does not apply to separated members of a Hindu 
family and the Section will bar a suit between such 
members though some property is left undivided 
between them.) 

('73) 19 Suth W R 223 (225) (DB). 

(’99) 9 Mad Tj Jour 298 (300) (DB). 

[See also (’74) 1 Ind App 342 (345) : 22 Suth 
W R 199 (109) (l’C). (Purchase at a revenue 
s«\l e ) 

(’09) 31 All 282 (284). 

(1000) 22 All 434 (438). 

(’12) 1912 Mad W N 1071 (1074). 

(’25) 12 A 1 R 1025 Mad 448 (440). (Two Hindu 
brothers—Joint family—Purchase by one brother 
is not presumed to be benami for other.)) 

2. f (’22) 0 Alll 1922 Mad 481 (182, 483. 184) • 15 
Mad 85G (DB). 

(’03) G Mad 135 (137). 

(’07) 20 Mad 319 (353). 


3. (’22)0 AIR 1022 Mad 481 (1S2, 483, 181) : 45 
Mad 850. 

4. (’21) 8AI11 1921 All 185 (187) : 13 All 71 I 
(DB). (Manager of joint Hindu family purchasing 
property in the name of a female member —Pur¬ 
chase is benami — Suit by a male member against 
her is barred.) 

(’28) 1.5 AIR 1028 All G19 (621) : 50 All 512. 

5. (’17) 4 AIR 1917 1> C 12 (17) : 10 All 159 : 44 
Ind App 201 : 20 Oudh Cas 211 (PC). 

6. See Note 2. 

7. (’22) 9 AIR 1922 Mad 4*1 (183) : 15 Mad 85G 

(DB). 

Note 15 

1. See (’10) G AIR 1910 l‘nt 523 (525, 520). 

C32) 10 AIR 1932 Cal 170 (170, 171). 

2. (’23) 10 AIR 1023 Nag 11 (13). 

( 21) 8 AIR 1021 Pat 30 (11). 

[See also (’95) IS Mad 430 (437). (In this cn<e 
money was paid by the plaintiff and possession 
was delivered to him, but he was subsequentK 
ejected.) 

(’35) 02 Cal Tj Jour SS (92). 

(’20) 7 AIR 1920 Cal 101 (103).] 
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was made with his own funds, B never intended to buy on his own behalf but intended 
to do so only on behalf of a, the case clearly falls within the mischief of section G6. 3 

W here B agrees with A subsequent to the purchase (whether made on his own 
helmlf or on behalf of a) to sell the property purchased, and A sues B for specific 
performance of that agreement, the suit is not barred by the section. 4 The reason is 
that the suit is based, not on the ground that the purchase was made “on behalf of the 
plaintiff,” but on agreement which is not only not inconsistent with B’s own title, but 
is rather the reverse. 5 See also illustration 3 in Note 12 . 


16. Suit against certified purchaser and persons claiming through 
him is barred. — Under s. 317 of the old Code a suit was barred only as against a 
ccitified purchaser but not as against any one claiming title under him. This was the 
view held by all the High Courts 1 except the Bombay High Court. That Court held that 
the words certified purchaser” included his representatives also. 2 The substitution of the 
woids against any person claiming title under a purchase certified by the Court in such 
manner as may be prescribed” in the present section for the w’ords “against a certified 
purchaser in S. 317 of the old Code has uow r set the conflict at rest and has given 
legislative eflect to the Bombay view. 3 Where the defendant is neither the certified 
purchaser nor his successor-in-title, but a third person, the section of course has no 
application. 4 Where the real purchaser sues the certified purchaser and a third person on 
the ground that the purchase w’as made on behalf of the plaintiff, and the certified 
inuchaser either is ex parte or admits plaintiff’s title or does not contest the plaintiff’s 
claim or executes a release deed in plaintiff’s favour or is otherwise liable to him under a 
contract made after tho sale which he duly admits, the section does not bar it. 6 The 


3. (’19) G AIR 1919 Pat 523 (525, 526) (DB). 

C1G) 3 AIR 191G Mad 1136 (1157) (DB). 

4. (’35) 62 Cul L Jour 88 (93). 

+ (19) 6 AIR 1919 Mad 94 (95): 42 Mad G13(FB). 
t (’20) 7 AIR 1920 P C 30 (32, 33) : 43 Mad 643 : 
47 Ind App 108 (PC). (Approving AIR 1919 Mad 
94 : 42 Mad 615 (FB).) 

( 31) IS AIR 1931 Rom 378 (5S1, 582). 

(’73) 10 Bom H CR AC 344 (345). (Defendant pur¬ 
chasing properly on his own behalf.) 

C88) 11 Mad 213 (214) (DB). 

5. (’19) 6 AIR 1919 Mad 94 (95): 42 Mad 615 (FB). 
f (’30) 17 AIR 1930 Bom 81 (S3) (DB). (Following 
AIR 1919 Mad 94 :42 Mad G15 (FB).) 

Note 16 

1. (’36) 40 Cal W N 470 (472). (The words ‘certified 
purchaser’ in S. 260, C. P. Code of 1859, which 
1ms to be strictly construed cannot be held to 
include the heirs of tlie certified purchaser.) 

I'9s) 21 Mad 7 (8). (Suit against assignee of the 
certified purchaser.) 

( 99) 21 All 196(198) (DB). 
f (’99) 26 Cal 950 (951, 955) (DB). 

(1900) 5 Cal W N 341 (343) (DB). 

C9k) 2 Cal W N 433 (447, 449). 
t’OJ) 1904 Pun Jj R No. 28, p. 92. 

Keen after the new Code, the Calcutta High 
Court has held in cases arising under the old 
Code that a suit agaiiist a represent at ive-in-inlc- 
rcsl of the certified purchaser is not barred—See 
the following cases : 

( ’16) 3 AIR 191G Cal 391 (391). 

’20) 7 AIR 1920 Cal 435 (437) : 47 Cal 1108. 


(’14) 1 AIR 1914 Cal 175 (176) : 19 Cal L Jour 
330 (331). 

(’17) 4 AIR 1917 Cal 464 (465). 

(T9) G AIR 1919 Cal 979 (979). 

2. (’ll) 35 Bom 312 (347) (DB). 

(’07) 31 Bora 61 (66). 

3. (’35) 22 AIR 1935 All 143 (146). (Decisions 
holding that, where the auction-purchaser is mere 
stake-holder and indifferent ns to which party 
succeeds in the suit, S. 66 is not applicable, are not 
applicable to suck a suit.) 

(’38) 25 AIR 1938 Cal 602 (604) (DB). (Section 66 
applies also to an assignee of benamidar.) 

(T7) 4 AIR 1917 Mad 324 (325) (DB). 

(’1G) 3 AIR 1916 Mad 657 (G58) (DB). 
f (’20) 7 AIR 1920 Nag 51 (51) : 16 Nag L R 87. 
(T9) G AIR 1919 Oudk 420 (425) : 22 Oudb Cas 
222. (The words “certified purchaser’’ in the 
Section include persons standing in the shoes of 
the Court purchaser.) 

(’1G) 3 AIR 1916 Cal 394 (394) (DB). 

4. (1863) 1 Marsh 423. 

(’23) 15 AIR ] 928 Cal 448 (449):53 Cal 1070 (DB). 
(’29) 16 AIR 1929 Pat 664 (674) : 8 Pat 585 (DB). 

5. (’38) 25 AIR 1938 Cal 874 (877)(DB). (Certified 
purchaser not contesting.) 

t (’23) 10 AIR 1923 Cal 302 (302, 303) (DB). (Do.) 
(’20) 7 AIR 1920 Cal 932 (935). (Certified purchaser 
executing release in favour of plaintiff.) 

(’25) 12 AIR 1925 All 47 (48). (Certified purchaser 
not contesting claim.) 

(’85)8 Mad 511 (515) (DIi). (Certified purchaser 
disclaiming any interest in the property and ad¬ 
mitting plaintiff’s claim.) 
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section does not also apply to cases of contest between two persons each claiming to bo 
the real purchaser under an admittedly benami court-auction-purchase. 0 

17. “Certified purchaser,” meaning of. — In a case under s. 2 G 0 of the 
old Code of 1859 it was held by the Calcutta High Court that that section applied to a 
suit against a purchaser at a court sale though the sale certificate was obtained by him 
only during the pendency of the suit. 1 A person entitled to get a sale certificate was 
considered as a certified purchaser as soon as his bid at the sale was accepted. 2 The 
Allahabad High Court, on the other hand,'held in a similar case that until the certificate 
was actually granted he was not a certified purchaser but that as soon as the certificate 
was granted, lie became a certified purchaser and the bar under the section would become 
applicable. 3 

A sale certificate in the name of a “as mother and guardian of her infi^t son B,” 
is a sale in favour of B who is therefore the certified purchaser. 4 

18. Waiver of right by auction-purchaser. — A purchases property at a 
court sale in the name of B. B obtains possession from the Court and delivers it to A 
and subsequently disturbs his possession. A sues B for a declaration of his title or for 
possession of the property. The suit is barred by S. GG. The reason is that a mere 
permission to hold possession cannot give or transfer a title from the benamular to the 
real owner so as to enable him to maintain a suit on title against the benamidar. 1 After 
the Transfer of Property Act, no waiver or transfer of rights can be recognized in the 
case of immovable property in the absence of a registered instrument. 2 

■Where, however, the real owner is in possession and the certified purchaser sues 
him for possession, the real owner can defend his possession on the basis of the real title 
resting with him. 3 


19. Name inserted in the certificate fraudulently or without the 
consent of the real purchaser. — Sub-section (2) is an exception to the rule in 
sub-s. (l). A certified purchaser is not protected if he is guilty of fraud or gets his name 
inserted in the sale certificate without the consent of the real purchaser. 1 The basis of 


( 81) 9 Cal L Rep 295 (290). (Certified purchaser 
admitting plaintiff's title.) 

(’03) 13 Mad L Jour 354 (355) (DB). (No contest 

between certified purchaser and real owner_The 

former admitting the latter’s title.) 

[See (’36) 23 AIR 1936 All 750 (753). (In such a 
case they are not persons ‘claiming title’ under a 
purchase certified by Court.)) 

[See also (’38) 42 Cal W N 497 (500). (Sale set 
aside with consent of benamidar—Plaintiff, real 
purchaser, dispossessed by judgment.debtor—Suit 
for possession against benamidar and judgment- 
debtor—Section 66 is no bar.) 

( 98) 22 Bom 672 (6<8). (Certified purchaser and 
real purchaser — Co-plaintiffs — The former 
admitting the title of the latter.) 

• (1863) 1 Bom H C It 20 (21). (Suit by real 
purchaser against third party is maintainable if 
consent of the certified purchaser could be 
shown.)] 

6. (’17) 4 AIR 1917 Mad 365 (360). 

Note 17 

1. (’76) 25 Suth W R 493 (494) (DB). 

2. (’7G) 25 Suth W R 493 (494) (DB). 

3. (’83) 5 All 478 (484) (FB). 


4. (’09) 12 Suth W R 236 (238) (DB). 

Note 18 

1. f (’01) 23 All 175 (179, 180) (DB). 

(’20) 7 AIR 1920 Cal 852 (852) (DB). 

2. Registered instrument is not, however, always 
necessary ns, c. g., in case of oral sales of pro¬ 
per ly valued at less than Its. 100 : 

(’16) 3 AIR 1910 Mail 057 (659) (DB). 

[Note — The decision in 11 Mad 234 was before 
the Transfer of Property Act and the observa¬ 
tions to the contrary are no longer law.) 

[See also (T7) 4 AIR 1917 Mad 324 (325).] 

[See however (*31) 133 Ind Cas 551 (552) (DB) 
(Lab). (In the Punjab oral sale is valid and hence 
attestation and attornment by benamidar in 
favour of tbe real owner vendee renders S. 60 
inapplicable.)] 

3. See Note 8. 

Note 19 

1. (’40) 27 AIR 1910 Nag 1 (4) (D1J). (Purcbaseout 
of joint funds of A, 13 and C—C's name alone 
entered in sale certificate.) 

(’39) 20 AIR 1939 Rang 122 (123) (DB). (Fraud 
must be strictly pleaded and particulars of any 
fraud relied upon must be stated in the pleading.) 
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this exception is that the real purchaser is really an innocent person and it is not the 
policy of the law to benefit a fraudulent certified purchaser as against an innocent party v 
Where the pleader of a party, by means of treachery and fraud, purchases at an inadequate 
price the property of the party in a court sale, s. 6G will not operate as a bar to a suit 
against him for the recovery of the property on the ground that he must be taken to have 
made the purchase as trustee of the plaintiff. 2 

20. Objection as to bar by Section 66, when can be raised._A plea 

that a suit is barred by the provisions of S. GG may be put forward and given effect to 
at any stage of the suit, even in appeal for the first time. 1 

21. Benami transactions in general. — For principles applicable to benami 
transactions in general, see the undermentioned cases. 1 


t (’31) 21 AIR 1931 Cal 567 (567, 5GS): 61 Cal 410 
(DB). (Karta ot joint family purchasing with 
family fund in the name of his son fraudulently— 
Suit hy nephew for bis share not barred.) 

('94) 17 Mad 2S2 (286) (DB). (Obiter.) 

(’70) 13 Suth W It 85 (85) (DR). 

(’87) 1887 All W N 220 (221). 

(1900) 22 All 431 (110). 

(15) 2 Allt 1915 Cal 563 (563) (DR). (Manager of 
infant fraudulently purchasing property of ward.) 
[See also (’1G) 3 AIR 1916 Mad G57 (658). 

(’70) 4 Beng L Rep 32 (33).) 

2. (’96) 23 Cal 805 (813) (DR). 

Note 20 

1. (’17) 1 AIR 1917 Oudlj 113 (141). (Plea raised 
in second appeal.) 

(’32) 19 AIR 1932 Cal 170 (170). (Plea goes to the 
root of suit and does not depend upon disputed facts.) 

Note 21 

l.Benami transaction—Test : 

( 08) 30 All 258 (2GG) : 35 Ind Ann 101 (PC), 
t (89) 26 Cal 227 (230) : 26 Ind App 38 (PC). 
(The source of purchase money is not the only test 
of benami—The actual possession and receipt of 
rents also furnish a test of benami character.) 

(’82) 9 Cal L Rep 64 (65). 

(’90) 23 Cal 160 (470) (DR), 
t (’96) 23 Cal 9G2 (96G) (DR). 

T73) 20 Suth W It 112 ,113) (DR). 

( 75) 23 Suth W 31 42 (42) (DB). (Following 21 
Suth W R 422.) 

t (’87) 11 Rom 70S (715. 717, 718). 

(’ll) 1 AIR 1914 Cal 175 (176): 19 Cal L Jour 330 
(332) (DB). 

(’16) 3 AIR 191G Cal 532 (537, 538). 

(’08) 35 Cal 551 (558, 559) (DB). 

(T3) 18 Cal Ij Jour 016 (619, 620) (DB). 

(’06) 190G Pun Re No. 3. p 7 (8). 
fOl) 8 Cal W N G20 (G21). 

(’ll) 1 AIR 1911 Born 283(284): 38 Bom 10 (DB). 
(’16) 3 AIR 1916 Cal 745 (74G, (DB). 

Tarty alleging hisoivn fraud—Fraud carried 
out—Court will not help : 

(1865) 3 Suth W R 92 (92) (DB). (Nor can his re¬ 
presentatives or private purchasers from him plead 
his fraud.) 

(1865) 4 Suth W R 37 (37) (DI3). (Defendant alleg¬ 
ing his own fraud.) 


f (’33) 20 AIR 1933 Mad 457 (459) : 56 Mad 646 
(DB). (Defendant pleading his own fraud.) 
(1862) 1 Hay 528. 

(1865) 3 Suth W R 221 (222) (DB). (Following 
3 Suth \V R 92.) 

f (’70) 13 Suth W R 87 (S9, 90) (DB). 

(’67) 7 Suth W II 118 (118) (DB). 

(1900) 27 Cal 231 (233). 
f (’01) 28 Cal 370 (379, 3S0) (DB). 

*(’06) 33 Cal 967 (982, 983) (DB). 

+ (’07) 31 Bom 105 (411) (DB). 

(’97) 20 Mad 326 (329) (DB). 

(’0G) 29 Mad 72 (74)(DB.) (Fraud need not be fully 
carried out.) 

(’08) 31 Mad 97 (99) (DB). 

{'08) 31 Mad 485 (487, 488) (DB). (Defendant 
alleging his own fraud to escape from the conse¬ 
quences of a decree fraudulently and collusively 
obtained.) 

(’08) S N U B R 3rd Qr. 1. (Benami transaction.) 
(06) 3 Low Bur Rul 245 (247, 248) (DB). (Plaintiff 
alleging bis own fraud—Suit should be dismissed 
whether fraud was carried out or not.) 
f (’99) 23 Bom 400 (109, 413) (DB). 

Real owner can sue : 

(11) 1 AIR 1914 Cal 674 (675,1 (DB). (No convey¬ 
ance of title from benamidar necessary.) 

(’16) 3 AIR 1916 All 36 (38) : 38 All 122 (DB). 
(Even if he affirms ownership in the benamidar in 
a previous suit.) 

Benamidar can also sue : 
t (T8) 5 AIR 1918 P C 140 (143) : 10 Cal 5GG : 

16 Ind App 1 (PC). (Whether real owner is party 
or not.) 

(’29) 16 AIR 1929 Pat 661 (671): 8 Pat 585. (Sub¬ 
ject to equities against the beneficial or real 
owner.) 

f (’98) 22 Bom 672 (G79) (DB). (Even when the 
true owner’s name is disclosed.) 

(’ll) 34 Mad 113 (150) (DB). (Suit to set aside exe¬ 
cution sale vitiated hy fraud.) 

(’93) 20 Cal 388 (395) (DB). (Can execute decree in 
his name.) 

(’98) 21 Mad 30 (31) (DB). (Benamidar holder of a 
promissory note.) 

Innocent transferee from benamidar—Real 
oioncr is estopped from asserting his rights : 

(’71) 15 Suth W R 19 (20) (DB). (Real owner 
consenting to the transfer.) 
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, | S. 327.] (1) The a ( Provincial Government] may, by notification 
Power for a [Provincial in the b [Official Gazette], make rules for any local 

rules^s'to 1 'sales £f ‘land area im P osin g conditions in respect of the sale of any 
in execution of decrees class of interests in land in execution of decrees for 
for payment of money. the p ayment of money, where such interests are so 


uncertain or undetermined as, in the opinion of the a [ Provincial Government], 
to make it impossible to fix their value. 


(2) When on the date on which this Code came into operation in 
any local area, any special rules as to sale of land in execution of decrees 
were in force therein, the a [Provincial Government] may, by notification in 
the lj [Official Gazette), declare such rules to be in force, or may, by a like 
notification, modify the same. 


Every notification issued in the exercise of the powers conferred by 
this sub-section shall set out the rules so continued or modified. 

[1877, S. 327 ; See Ss. 54 and 68 to 72.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “Local 

Government.” 

b. Substituted by ibid for “Local Official Gazette.” 


1. Sub-section (2). — Sub-section ( 2 ) was inserted in the section by the Code 
of Civil Procedure (Amendment) Act (i of ion). There was an analogous provision 
contained in the corresponding section (section 327) of the former Code, and as the 
present Code originally omitted this provision it was held that the special rules which 
had been issued under the former Code were indirectly repealed from the date of the 
new Civil Procedure Code. 1 Even after the insertion of sub-s. (2) by Act I of 1914, if no 
notification is issued under it, the special rules framed under S. 327 of the former Code do 


f 73) 19 Suth W U 292 (29G) (PC). (His heirs are 
also esfoppc<l.) 

(’66) 5 Sutb W R 37 (38) (DR). 

(’OS) 29 Rom 30G (312) (DR). (Per Ratty, J. _ 
Source of purchase money is not the sole criterion.) 

(1851) 6 Moo Inti App 53 (71) (PC). (Source of 
purchase money is the criteriou—The knowledge 
and assent of the person in whose name the pur¬ 
chase is made is immaterial.) 

CIO) 2 AIK 1915 p C 96(97) : 42 Ind App 202 : 
3/ All 557 (PC). (Criterion is the source of pur¬ 
chase money.) 

(’13) 18 Cal W N 128 (429) (PC). 

(’67) 11 Cal 109 (117) : 13 Ind App 160 (PC). 
(Actual possession and receipt of rents.) 
f See also (’70) 13 Moo Ind App 395 (402) (PC). 
(’93) 20 Cal 29G (308) : 19 Ind App 203 (PC). 
(’70) 25 Sutb W It 532 (53 4). (Real owner must 
make out a clear right to relief against the bona 
fide purchaser from the benamidar.) 

(’75) 24 Sutb W II 79 (79). 

(' 81 ) 5 Bom 154 (174). (Transaction made out t<» 
bo benami—Courts will deal with it as English 
Courts of Equity.) 

('71) 11 Moo Ind App 234 (244) (PC). (Decision 
as to benami nature must rest upon legal grounds 
and not on suspicion.)] 


Burden of proof is upon person alleging 
benami to prove it : 

(’83) 12 Cal L Rep 186 (193) (PC). 

(’70) 14 Sutb W 11 10 (11) (DR). (Where defendant 
is in possession for a long time, the ostensible 
owner, plaintiff, must prove his title.) 

(’80) 5 Cal T, Rep 470 (474) (PC). 

( 73) 20 Sutb W R 269 (269) (1)R). (Purchase by 
father in the name of bis son—Presumption is 
that it ia on behalf of family.) 

(1854) 6 Moo Ind App 53 (79) JPC). (Father pur¬ 
chasing property in the name of his son — Pre¬ 
sumption is that the purchase is on behalf of 
family.) 

Where the fraud is not carried out, true 
nature of transaction can be shown : 

(’70) 13 Moo Ind App 551 (559) (PC). (A pleading 
by two defendants against the suit of another 
plaintiff cannot amount to an estoppel as between 
them.) 

(’70) 13 Moo Ind App 565 (GOO) (PC). 

(•74) 21 Suth W It 422 ( 424) (DR). 

(’72) 13 Suth W It 185 (494) (DR). (Following 13 
Moo Ind App 551 (PC). b 

Section 67 — Note 1 

1. ('13) 1913 Pun Rc No. S9, p. 313. (Punjab 
Notification No. 1297-S is indirectly repealed.) 
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not apply. 2 But where rules are made after due notification under the sub-section, they 
are binding and a sale not in conformity with them is void. 3 

The words “with the previous sanction of the Governor-General in Council” were 
omitted by the Devolution Act (xxxvill of 1920), s. 2 and sch. i, Part. I. 

A rule promulgated under sub-s. (2) by the Chief Commissioner of Coorg prohibits 
the sale of land and other immovable property in execution of money decrees. It has 
been held that this rule does not apply outside Coorg, so that w r hen a money decree 
passed by a Court in Coorg is transferred to a Court outside Coorg for execution the 
decree can be executed by the sale of land and other immovable property. 4 


DELEGATION TO COLLECTOR OF POWER TO EXECUTE 
DECREES AGAINST IMMOVEABLE PROPERTY. 

68. (S. 320, para. 1.] The a [Provincial Government] may declare, 

Power to prescribe rules by notification in the b [Official Gazette], that in any 

local area the execution of decrees in cases in which 
a Court has ordered any immoveable property to be 
sold, or the execution of any particular kind of such 
decrees, or the execution of decrees ordering the sale of any particular kind 
of, or interest in, immoveable property, shall be transferred to the Collector. 

[1871, S. 320; See Ss. 54, 67 and 69 to 72.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “Local 

Government.” 

b. Substituted by ibid for ‘‘Local Official Gazette.” 


for transferring to Collec¬ 
tor execution of certain 
decrees. 


Synopsis 

1. Scope and object of the section. 

2. "Has ordered any immoveable property to be sold." 

3. Notifications under the section. 

4. Retrospective effect of notifications. 

5. Execution shall be transferred to the Collector. 

6 . Jurisdiction of Civil Court and of Collector. See Section 70, 

Note 2. 

7. Liquidation of judgment-debt by temporary alienation of 

judgment-debtor’s land. See Section 72, Notes 6, 7 and 8. 


1 . Scope and object of the section. — In Huro Prasad v. Kali Prasad} 

Field, J., observed as follows : 

‘‘In different parts of India, the effect of sales in execution of decrees was to transfer landed 
estates from the old families to modern speculators. A strong opinion was entertained by certain 
members of the Government of India that these results of the administration of civil justice were 
impolitic and inexpedient; and it was suggested that some procedure might be devised by which 
the Chief Executive Officer of the district would be enabled to liquidate debts of the encumbered 
landholders without the immediate sale of their estates, and so to preserve the old landed gentry of 

(’10) 1910 Pun Re No. -1 (Rev) ; 7 Ind Cas 495 
(495). 

2. (’21) 8 AIR 1921 Lnh 223 (224). (Property of an 
insolvent vesting in receiver before bis death.) 


3. See (’88) 1888 Pun Re No. 95, p. 253 (257). (A 
case under the old Code.) 

4. (’ll) 28 AIR 1941 Mad 45 (46). 

Section 68 — Note 1 
1. (’83) 9 Cal 290 (294) (FB). 
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the country. The provisions of Ss. 320 to 325C- were inserted in the Code of Civil Procedure, in 
order to give effect to these suggestions.”'* 

The words “with the previous sanction of the Governor-General in Council” have 
been omitted by the Devolution Act (xxxvin of 1920), section 2 and Schedule I, Part i. 

Sections GS to 72 apply to the execution of decrees of Civil Courts and not of 
Revenue Courts. 4 

See also the undermentioned case. 5 

2. “Has ordered any immoveable property to be sold.” _ The section 

contemplates cases in which immovable property has been ordered to be sold. Hence 
a simple money decree in execution of which the Court has not ordered any immovable 
property to be sold cannot be transferred to the Collector for execution under this section 1 
For a similar reason, the section does not apply to land which is not capable of being sold 
in execution, e. g., land the sale of which in execution of a decree is prohibited under 
the law. Hence a decree cannot be transferred to the Collector for realising the decretal 
amount from such land even otherwise than by the sale of the land. 3 


3. Notifications under the section-Sections GS to 71 had formerly no 

application to tho Punjab as no notification by the Provincial Government had been 
issued as contemplated by section GS. 1 But the Punjab Government has*now issued a 
Notification [no. 305R (Revenue Department) dated i7th January 1939] to the effect that 
tho execution of decrees in cases in which ‘land' within the definition of the Punjab 
Tenancy Act is ordered to bo sold shall be transferred to the Collector. 3 

The Government of the United Provinces of Agra and Oudh have issued a 

Notification No. 57G-1A-93, dated 2Gth March 1932, declaring that with effect from tho 

1 st April 1932, the execution of decrees in cases in which the Civil Court has ordered any 

agricultural land situated in those provinces or any interest in such land to be sold, shall 

be transferred to the Collector. See the undermentioned decisions 3 relating to the above 
notification. 


Sections G 8 to 72 have been excluded from operation in the following cases : 

(l) Suits and proceedings under the Agra Tenancy Act (nr of 19 <>g) • see s ooi 
and Schedule ir. 


( 2 ) Suits for recovery of rent under 
amended by Act (iv of 1928 ), 
(II of 1913) : see section 198. 


tho Bengal Tenancy Act (vm of 18 S 5 ) as 
S. 148, and under the Orissa Tenancy Act 


(3) Suits appeals and other proceedings under tho Madras Estates Land Act 
(i of 190S) : see section 192. 


2 - f Corresponding to the present Ss. 08, 70, 71 and 
Sch. III. 

3. See also (’35) 22 A I It 1933 All 468 (4G9) 
(Object to section 08 explained.) 

(’35) 22 AIR 1935 Oudh 150 (1G1) : 10 Luck 459 
(Object is to enable Collector to liquidate debts of 
encumbered land-holders without immediate sale 
of their estates and so to preserve old landed -en¬ 
try of the country.) 

4 AH2371di5)! R 1942 AI1 257 (258) : 1 L » U912) 

5. (*-10) 27 AIR 1940 Bom 284 (285) : ILR ( 1940 ) 
Bom 519. (Decrees of Jugirdars’ Courts under 
Bombay Regulation XIII of 1850 —Where land..f 
agriculturist is to be sold, execution is to be trans¬ 


ferred to Collector,, according to the normal rule 
under the Code.) 

Note 2 

1. (’20) 13 AIR 1926 Oudh 318 (319) (DB). 

2 - ( u 3 23 9 22 AIR 1935 N “S 133 133) : 31 Nag 

(’26) 13 AIR 1926 All 339 (339) : 48 All 392(DB) 
(Prohibition under S. 16 of the Bundelkhand 
Land Alienation Act, 1903.) 

Note 3 


,» * , J ^ [sale under 

S. I ll 1 unjab lenuncy Act. Paras. 58 to 09 of 
Instructions of the Court apply ) 1 

2. (MO) 27 AIK 1940 Lah 345 (340) 

3 * J J 7 ) 24 AIR 1937 All 550 (551) : I L It n<vt 7 » 
AH /GO (DB). (The Collector ceases to have juris- 
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The Bombay Notification under this section is contained in circular no. 95, 
chapter ir, Civil Manual. It provides that decrees for sale of immovable properties of an 
agriculturist which have been mortgaged should be sent to the Collector for execution. 
It has been held that this notification does not apply to cases in which at the time of 
the order for sale the agriculturist debtor’s interest in the property has been conveyed to 
another person who is not an agriculturist.' 1 

4. Retrospective effect of notifications. — Alterations merely in the form 
of procedure are, as has been seen in Note 3 on Preamble, retrospective in effect. Hence, 
rules made by the Provincial Government in pursuance of a notification under S. GS for 
regulating the procedure of the Collector affect sales ordered before the coming into force 
oi' such rules as well as those ordered after, unless there be some strong reason to the 
contrary. 1 On the wording of the particular notification in the undermentioned case, 2 it 
was held by the Allahabad High Court that the notification did not apply to orders for sale 
passed before the date of the notification. Where agricultural land belonging to a judgment- 
debtor has been sold by a Civil Court in execution of a decree, and before the confirmation 
oi the sale a notification under this section is issued by tho Provincial Government directing 
execution proceedings in such cases to be transferred to the Collector, tho notification does 
not affect the validity of the sale held by the Civil Court. 3 

See also section 70 Note G. 


5. Execution shall be transferred to the Collector.—Wbero a notification 
under the section affects only a portion of the immovable property ordered to be sold, tho 
decree should he transferred to the Collector for execution as regards such portion of tho 
land only. 1 Where a judgment-debtor stands by and allows a Court to sell certain land as 
not being covered by the Government notification under the section, he cannot subsequently 
sue to set aside the sale on the ground that the land was covered by tho notification and 
that therefore the Court had no powor to sell tho land. 2 Where a notification under this 


diction to sell or confirm thesale, if one bns already 
taken place, after the Court passing the decree re¬ 
calls under R. 3 of tho U. P. Govt. Notification in 
respect of sale under S. GS— Anything clone by the 
Collector during the subsistence of tho order of re¬ 
call, is without jurisdiction.) 

(’3.3) 22 AIR 1935 All 4GS (4G9) (DB). (The notifi¬ 
cation applies to pending execution proceedings.) 
4. M3) 30 AIR 1943 Bom 127(123,129). (Bombay 
Notification, Circular No. 95, Cb. II, Civil Manual 
—. Under the circumstances, held that, the sale 
was not void on the ground that the sale should 
have been by the Collector.) 

Note 4 

1. (’ JO) 27 AIR 1940 Lalt 3l5“f34G). (PunjabNoti¬ 
fication under S. 68, No. 365-R (Revenue Depart¬ 
ment), dated 17th January 1939, applies even to 
pending execution proceedings in which an order 
lor sale of such land has been passed, provided, of 
course the sale had not been actually carried out 
before the notification.) 

(’35) 22 A I R 1935 All 4G3 (169) (DB). (Notifica¬ 
tion No. 57G-1A-9.3 applies not only to execution 
proceedings which may be instituted after it is 
issued hut also to pending execution proceedings.) 
(’91) 1391 Bom 1> J 291, Reprint page 173 (DB). 
(Case under old Code.) 

t (’33) 20 AIR 1933 Oudh 271 (275) : 8 Luck 504. 
i .Notification of U. T\ Government directing execu¬ 


tion to be transferred to Collector in cases of sales 
of agricultural land.) 

(’34) 21 A I R 1934 Oudh 16 (17) : 9 Luck 390 
(DB). (U. 1\ Notification No. 576-1A-93, relating 
to agricultural land in Agra and Oudh.) 

(’34) 21 A I R 1934 All 253 (255) (DB). (Date of 
preliminary decree is not tho test and execution 
should be transferred to Collector.) 

[See however (’93) 17 Bom 289 (203). (A statute 
is not retrospective where party had acquired a 
vested right.)] 

2. (’32) 4 All 11G (120) (FB). 

(’82) 1882 All W N 12 (12) (DB). 

3. (’34) 21 A I R 1931 Oudh 143 (114, 145) : 9 
Luck 554 (DB). 

Note 5 

1. (’40) 27 AIR 1940 Lab 345 (347). (Case regard¬ 
ing Notification No. 3G5-R (Revenue Department) 
by Punjab Government — Court is not justified in 
postponing sending to the Collector the decree for 
execution as to such portion merely because some 
other land also is directed to be sold.) 

(’06) 28 All G31 (G32) (DB). (Recovery of money— 
Ancestral portion.) 

2. (’22) 9 AIR 1922 All 5G (57) : 44 All 380 (DB). 
(Allowing ancestral land to be sold as non-ances- 
tral.) 

(’06) 28 All 273 (275). (Money decree — Ancestral 
property sold as non-ancestral.) 



EXECUTION OP DECREE BY COBB ECTOR [ S 68 N 6 j 705 

section requires that in cases in which sale of immovable property of an agriculturist has 
been ordered, the execution should be transferred to the Collector, the material date for 
considering the status of the judgment-debtor is tho date on which the sale is ordered. 8 

6. Jurisdiction of Civil Court and of Collector. — See Section 70, Note 2. 

7. Liquidation of judgment-debt by temporary alienation of judgment-debtor’s land 

— Sec Section .72, Notes 6, 7 and 8. 


The provisions set forth in the Third Schedule shall apply to 
Provisions of Third all cases in which the execution of a decree has been 
Schedule to apply. transferred under the last preceding section. 

[See S. 68 and Ss. 70 to 72.} 


1. Provisions of the Third Schedule shall apply. — The Provisions of 
ss. 321 to 325C of the old Code have now been placed in the Third Schedule. 

This section and s. 70 give the Collector sole authority for finding the best means 
of satisfying the transferred decree. But this power does not extend so as to give him 
jurisdiction to determine whether the decree itself is satisfied or not. Such jurisdiction 
l Xiongs to the Civil Court. 1 


TO. [S. 320, Paras. 2 to 4.J (1) The & { Provincial Government] may 
Rules Of procedure. ma ke rules consistent with the aforesaid provisions_ 

(a) for the transmission of the decree from the Court to the 

Collector, and for regulating the procedure of the Collector and 
his subordinates in executing the same, and for re-transmitting 
the decree from the Collector to the Court ; 

(b) conferring upon the Collector or any gazetted subordinate of the 

Collector all or any of the powers which the Court might 
exercise in the execution of the decree if the execution thereof 
had not been transferred to the Collector ; 

(c) providing for orders made by the Collector or any gazetted 

subordinate of the Collector, or orders made on appeal with 
respect to such orders, being subject to appeal to, and revision 
by, superior revenue-authorities as nearly as may be as the 
orders made by the Court, or orders made on appeal with 
respect to such orders, would be subject to appeal to, and 
revision by, appellate or revisional Courts under this Code or 
other law for the time being in force if the decree had not 
been transferred to the Collector. 

[See also (’12) 29 AIR 19J-J Sind 161 (165): ILK 
(1342) Kar 351 (DR)- (Judgment.debtor must 
take objection when begets notice under O. 21. 

R. 6Gforsetilcment «>f sale proclamation_Other¬ 

wise ho will be barred.) 

(’39) 26 AIR 19<9 Dorn 526 (527). (Do )| 

3. (’39) 20 A I R 1939 Rom 526 (527). (Compro¬ 
mise in execution procei dings under which the 
decree-holder agreed to give time to judgment- 
debtor and the latter agreed to give up bis conten¬ 
tion that ho was an agriculturist — Held that this 
did not amount to waiver of the right to tlie trans¬ 


fer rf proceedings to Collector — A I It 1931 Bom 
383 followed.) 

Section 69 - - Note 1 

1. (T2) 37 Bom 32 (35) : 17 I. C. 112 (113) (DB> 
(’33) 20 AIR 1933 Sind 112(114, 115) ; 26 Sin 1 
L R 506 (DB). (Mortgage decree.) 

{Sec also (’38) 25 AIR 1938 Nag 49 (50). (Annli 

cation to set aside order of satisfaction to be di<? 
posed of by Court.)j 

"td - SCh - 111 rara ' 1 «•* 


4CEC. ir>. 
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(2) A power conferred by rules made under sub-section (l) upon the 

Courts barred ° f CiviI Collector or any gazetted subordinate of the Collector, 
ourts arre . or upon any appellate or rev isional authority, shall not 

be exercisable by the Court or by any Court in exercise of any appellate 

or revisional jurisdiction which it has with respect to decrees or orders of 
the Court. 


a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “Local 
Government/ * 


Synopsis 


1. Extent of power of Provincial Govern¬ 

ment to make rules. 

2. Jurisdiction of Collector and Civil Court. 

3. Ancestral property. 

4. Suit to set aside orders of Collector. 

5. Suit to set aside sale held by Collector. 


6. Power of Collector to set aside sale. 

7. Appeal from orders of Collector. 

8. Revision of orders of Collector. 

9. Power of Collector to pass order under 

section 476, Criminal Procedure Code. 

10. Applicability of the section. See Seotion 68, 
Note 3. 


1. Extent of power of Provincial Government to make rules. — A rule 
made by the Provincial Government under this section providing that no suit shall lie to 
set aside a sale confirmed by the revenue authority is not ultra vires. Clause (b) of sub- 
s. (l) of this section authorises such a rule being made. 1 Under the former Code it was 
held that the power to prescribe rules for regulating the procedure of the Collector 
included a power to make rules providing for an appeal from his orders. 2 

Under Ss. 35 and 37 of Madras Regulation V of 1804 the Local Government has 
power to make rules in regard to claims which have not merged into decrees and to 
extend to such claims the procedure laid down in S. 322 (a), (b) and (d) (sch. Ill, paras. 3, 
4 and G of the present Code). 3 

For rules providing for appeals in the Punjab from the orders of the Collector or 
the gazetted subordinate of the Collector in certain cases, see the Punjab Gazette , 1909 
part I, page 12 . 


2. Jurisdiction of Collector and Civil Court. — Section 69 provides that 
in all cases in which execution of the decree has been transferred under s. 68, it is the 
procedure in the Third Schedule of the Code that shall apply. Section 70 enables the 
Provincial Government to make rules consistent with sections 68 and 69 to regulate the 
procedure of the Collector in the execution of such decrees and further declares that the 
powers exercisable by the Collector under such rules shall not be exercised by the Court. 1 
But the Provincial Government has no power under this section to make any rule 
empowering the Collector to deal with questions of title? 


It is thus clear that after a decree is transferred to the Collector, the jurisdiction 
of the Civil Court, in matters falling within the purview of the Third Schedule or of the 
rules framed under this section, is ousted and it cannot thereafter control the Collector’s 
proceedings in execution. 3 Thus, a sale held by the Civil Court after the date of the 


Section 70 — Note 1 

1. (’20) 7 A I R 1920 All 9 (10) : 42 All 275 (DB). 
(Decree for sale of ancestral property.) 

2. (’90) 12 All 564 (569) (DB). 

3. (’05) 28 Mad 489 (401) (DB). 

Note 2 

1. (’96) 189G Bom P J 661 (662) (DB). (Civil Court 
wrongly carrying out execution — Liable to be set 


aside and sent to Collector.) 

2. (’89) 11 All 94 (95, 96) (FB). 

(’87) 9 All 43 (45) (DB). 

3. (’43) 30 AIR 1943 Qudh 265 (265, 266) (DB). 
(’40) 27 AIR 1940 Nag 372 (373, 374). 

f (’28) 15 A I R 1928 All 558 (559) : 50 All 827 
(DB). (Final decree for sale—Property ancestral— 
Lease by Collector.) 
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notification issued under.' S. 08 is void. 4 But the Collector has powers of execution only 
and not of deciding other matters. 6 Thus, he has no power to inquire into objections to 
attachment or applications for rateable distribution or matters of that kind. 0 He has also 
no jurisdiction to act except as provided by the Third Schedule or by rules made under this 
section. Thus, except as so provided, he has no jurisdiction to set aside a sale under o. 21 , 
R. 89 7 or under S. 47,® or to allow payment of the decree by instalments , 9 or to decide as 
to a disputed adjustment of decree under o. 21 R. 2. 10 See also Note 74 on s. 47, and Note l 
on section 71. 

In matters arising in execution, but not covered by the provisions of the Third 
Schedule or the rules framed und^r this section, the Civil Court will continue to have 
jurisdiction . 11 


( 33) 20 AIR 1933 Bom 369 (370) (DB). (Instal¬ 
ment decree—Lease by Collector.) 

(‘62) 4 All 382 (384) (DB). (Sale of ancestral pro¬ 
perty by Civil Court set aside.) 

(’27) 14 AIR 1927 Nag 324 (324). 
t’21) 8 A I R 1921 All 225 (226) (DB). (Under the 
rules of the Allahabad High Court.) 

(1900) 22 All 108 (111) (DB). (Postponement of 
sale.) 

(’28) 15 AIR 1928 Bom 189 (190) : 52 Bom 290 
(DB). (Stay can be given by Collector and not by 
Court decreeing a suit.) 

(’13) 37 Bom 488 (490):19 Ind Cas 903 (904) (DB). 
(Court cannot exercise powers conferred on Col¬ 
lector.) 

+ (’24) HAIR 1924 All 703 (705) : 46 All 562 
(DB). (Court cannot re-sell the property.) 

+ (’18) 5 AIR 1918 Bom 216 (217) : 42 Bom 621 
(DB). (Civil Court cannot grant leave to bid — 
Power to grant leave to bid given to Collector.) 
(’27) 14 AIR 1927 All 203 (204) : 49 All 272. (In¬ 
solvent’s property entrusted to Collector under 

Section 60 of the Provincial Insolvency Act_ 

Court cannot interfere in Collector’s sale.) 

(’12) 37 Bom 32 (35) : 17 Ind Cas 142 (143) (DB). 
(’94) 16 All 228 (231). (Decree adjusted subsequent 
to transfer—Application to Collector.) 

(’29) 16 A I R 1929 Oudh 235 (236) : 4 Luck 635 
(DB). (Decree transferred to Collector—Injunction 
by Court passing decree futile.) 

(’36) 160 Ind Cas 723 (724) (Nag). (Civil Court has 
no jurisdiction to issue warrant of arrest of judg¬ 
ment-debtor.) 

(’36) 23 A I R 1936 Oudh 280 (294) : 12 Luck 185 
(DB). (Mortgage executed after transfer of the exe¬ 
cution case to Collector is void though Civil Court 
had sanctioned under O. 21 R. 83.) 

(’37) 24 AIR 1937 Nag 41 (42) : I L R (1937) Na~ 
261. 

(’26) 13 AIR 1926 Nag 246 (247). 

[ See ('ll) 35 Bom 516 (522,523): 12 Ind Cas 572 
(574). (Money decree — Collector can recognize 
certificate by decree-holder and stop execution ) 
(’84) 8 Bom 301 (302).] 

[ See also (’14) 1 A I It 1914 Bom 252 (253) : 38 
Bom 673.] 

[But see observations in (’83) 7 Bom 332 (335) 
(DB).] 

4. (’34) 21 A 1 R 1934 Oudh 16 (17) : 9 Luck 390 
(DB). 

(’34) 21 AIR 1934 All 314 (315) (DB). 


5. (’28) 15 AIR 1928 Nag 297 (298). (Question of 
rateable distribution.) 

(’33) 20 AIR 1933 Sind 112 (114, 115) : 26 Sind 
LR 506 (DB). (Construction of decree and deoision 
if it is satisfied or not.) 

See also cases in Section 69 Note 1. 

6. + (’28) 15 A I R 1928 Nag 297 (298). (Rateable 
distribution.) 

(’98) 20 All 428 (429) (DB). (Objection to attach¬ 
ment.) 

(’94) 16 All 1 (2) (DB). (Distribution.) 

7. (’07) 31 Bom 207 (216) (DB). 

(’91) 15 Bom 322 (325) (DB). 

(’91) 15 Bom 694 (697) (DB). 

(’99) 23 Bom 531 (534, 535) (DB). 

(’03) 25 All 167 (169). 

(’95] 19 Bom 216 (220) (DB). (Re-selling is a 
nullity.) 

+ (’87) 11 Bom 478 (481, 182) (DB). 

8. (’04) 26 All 101 (104) (DB). (Mortgage decree.) 
[See (’40) 27 AIR 1940 Nag 372 (375). (Applica¬ 
tion under S. 47 to declare sale void and setting 
aside confirmation on ground that it is nullity, 
having been made after an order of stay, lies to 
the Civil Court and not to the superior Revenue 
Courts.)] 

9. (’28) 15 A I R 1928 All 558 (558) : 50 All 827 
(DB). 

(’83) 7 Bom 332 (335) (DB). 

(’07) 31 Bom 120 (125) (DB). 


10. (’41) 1941 Nag L Jour 300 (302) (BR). (The 
Collector is not a Court within the meaning of the 
term occurring in O. 21 R. 2.) 

11. (’43) 30 AIR 1943 Oudh 265 (265, 266) (DB). 
(Civil Court has jurisdiction to order stay of sale 
pending disposal of appeal against execution of 
decree by sale.) 

(’40) 27 AIR 1940 Nag 372 (374). (Civil Court has 
power to suspend proceedings before Collector on 
application under S. 11, C. P. Money Lenders Act ) 

(’09) 5 Nag L R 121 (124,125): 3 Ind Cas 572 (574) 

(’07) 31 Bom 207 (215. 216, 217) (DB). (Can set 
aside sale.) 

(’96) 1896 Pun Re No. 83, page 261. (Can confirm 
sale by Collector.) 

CiS) 38 Ind Cas 1004 (1005) (DB) (All). (Re-transfer 
to Collector of execution proceedings.) 

^(fhr-er^ 11 107 (100) (DB). (Delivery to the pur- 

( o/he 1 irsJ IR 1931 AU 3 “° (323)(DB >- (Substitution 
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The- Collector ceases to have jurisdiction to sell or confirm the sale when the 
Court passing the decree recalls, under the rules governing the matter, the proceedings. 13 

For jurisdiction of Collector and Civil Court in respect of partition of an undivided 
estate assessed to Government revenue or for separate possession of a share of such estate, 
see section 54, Notes 5 and 7. 

See also schedule III para, l. Note la. 

3. Ancestral property. — As an example of the working of this section may 
he taken the Allahabad Government Notifications requiring that decrees for the sale of 
“ancestral” property must bo transferred to the Collector for execution. In such cases tho 
Civil Court has no jurisdiction to sell the property. 1 But the decision of the Court as to 
property being non-ancestral is final and cannot bo attacked subsequent to tho sale. 2 

As to what is and what is not ancestral property, see tho undermentioned cases. 3 

4. Suit to set aside orders of collector. — A suit to set aside the order of 

tho Collector is maintainable under two circumstances_ 

(1) Where the order of the Collector is such that if it had been passed by the 
Court a suit icould have been maintainable to set it aside, 1 except where the order is 
declared to be final or conclusive by the rules framed by the Provincial Government . s 

Thus, it was held under the former Code that the last clause of s. 312 (o. 21 R. 02 ) 
did not preclude a suit to confirm a sale and set aside the order passed by the Collector 
cancelling it. 3 ThG reason is that s. 70 ( 2 ) does Hot preclude the jurisdiction of an 3 r Court 


t (T4) 1 A I R 1914 Bom 252 (253) : 38 Bom G73 
(DB). (Grievances under O. 21 Rr. 100 and 101.) 
*(’36) 23 AIR 193G Bom 227 (233, 241) : GO Bom 
">1G (DB). (Power of determining whethor land is 
liable to attachment is retained by Civil Court.) 
(’36) 23 A I It 193G Bom 189 (191): GO Bom G88 
(DB). (Permission to decree-holder to purchase 
when the judgment-debtor is a minor—Sub-rr. 11 
and 15 framed by Bombay Government under Sec¬ 
tion 70—In such cases, Government has not trans¬ 
ferred the power to permit the decree-holder to 
buy.) 

f Sec also (’38) 25 AIR 193S Nag 49 (50). (Appli¬ 
cation to set aside order of satisfaction—Collector 
to refer 6uch questions to Civil Court.)) 

(But see (’13) 37 Bom 488 (490): 10 IndCas 903 
(904) (DB). (Grievances of third persons to be 
before Collector.)) 

12. {’37) 24 AIR 1937 All 550 (551): ILR (1937) 
All 7GG (DB). 

[See also (’40) 2/ A I It 1940Nag372 (3/4, 3/5). 
(Order of Civil Court staying further proceedings 
before Collector held amounted to an order re¬ 
calling the decree and came into effect as soon as 
it was passed and not only after it was com¬ 
municated to the Collector.) 

(’37| 20 Nag L Jour 242 (244). (It is not open to 
the Collector to proceed after the proceedings had 
been stayed by the Civil Court.)] 

Note 3 

1. (’82) 4 All 382 (384) (DB). 

(’33) 20 AIR 1933 All 192 (195) (DB). 

(’OG) 28 All G31 (G32) (DB). (If portion of property 
ancestral so much portion should be transferred to 
Collector.) 

(’14) 1 AIR 1914 All 339 (340) : 36 All 33 (DB). 
(Ancestral grove with a house in it.) 


(’82) -4 All 115 (115) (FB). (Decree for sale of ances¬ 
tral land in enforcement of an hypothecation of 
the land is a “decree for recovery of money.”) 
(’85) 7 All 102 (403) (DB). (Riparian village ances¬ 
tral, an accretion to it must be ancestral.) 

[See also C36) 23 AIR 193G Oudh 280 (283) : 12 
Luck 185.) 

2. (’0G) 28 All 273 (275, 27G) (DB). 

(*9G) 18 All 141 (114) (DB). (No application main¬ 
tainable under O. 21 R. 90.) 

(’22) 9 AIR 1922 All 5G (57) : 4-4 All 380 (DB). 
(Suit not maintainable in absenco of proof of fraud 
and injury.) 

(’33)20 AIR 1933 All 192 (19G) (DB). (Can assail 
validity on grounds apart from those specified in 
O. 21 It. 90.) 

3. (’33) 20 AIR 1933 All 138 (138) (DB). (Allaha¬ 
bad High Court Rules (Civil) Ch. 4, R. 8—Property 
passing by gift is not ancestral within meaning of 
Rule.) 

(TG) 3 AIR 191G All 107 (107) : 38 All 481 (DB). 

Note 4 

1. (’26) 13 AIR 1D2G All 575 (57G) : 48 All 5G8 
(DB). (Setting aside sale after confirming and re¬ 
transmitting.) 

+ (’17) 4 AIR 1917 Nag 19 (21). (Leasing village.) 
(’98) 20 All 379 (383) (FB). (Suit for declaration 
that sale is valid.) 

[Contra (’09) 5 Nag L R 121 (124).] 

2. (’20) 7 AIR 1920 All 9 (10) : 42 All 275 (DB). 
(’23) 10 AIR 1923 All 186 (187) : 45 All 203 (FB). 

[See also (’26) 13 AIR 1926 Oudh C12 (612) : 1 
Luck 558. (It is not clear whether there wereany 
rules giving finality to the orders.)] 

3. t (’98) 20 All 379 (381) (FB). 

(’37) 9 All 602 (604) (DB). 

C95) 19 Bom 216 (220) (DB). 
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other than the one referred to in it, viz., the Court which lias transmitted the decree to 
the Collector for execution.' 4 In view of these rulings, the decision of the Oudh Chief 
Court in the undermentioned case, 5 that after the transmission of the decree to the 
Collector for execution no Civil Court has authority in the matter and that no suit is 
maintainable for a declaration that the plaintiff’s shares in the property are not liable to 
attachment, seems to be open to question. 

('-) Where the order of the Collector is ultra vires as being beyond his powers, 
as for example, ivhere he sets aside a sale under O. 21 It. SO or It. 00 without having 
the power to do sol 

5. Suit to set aside safe held by Collector. — A suit to set aside a sale held 
by the Collector on the ground of fraud is maintainable if the fraud does not como within 
the scope of o. 21 R. oo. 1 

6. Power of Collector to set aside sale. — There is a consensus of judicial 
opinion that in the absence of rules undor this section specifically empowering the 
Collector to set aside a sale in the particular circumstances in question, the Collector has 
no jurisdiction to set aside a sale. 1 The undermentioned case 2 is an instance of the 
Collector being empowered to set asido a sale under circumstances covered by O. 21 Rr. 89 
and 90. The Allahabad High Court has held that even after the Collector has confirmed 
a sale and the case has been re-transmitted to the Civil Court, ho may, in his inherent 
jurisdiction, set asido the sale on the ground of fraud. 3 

7. Appeal from orders of Collector. — An appeal from the orders of the 
Collector in an execution proceeding transferred to him lies to such authority as may be 
prescribed by rules under S. 70 (l) (c) and not to the High Court. 1 This is made clear by 
the sub-s. (2) which enacts that a power conferred by rules upon the Collector shall not be 
exercisable by any Court in the exercise of appellate or revisional jurisdiction which it 
lms with resect to decrees or orders of the Court. 


8. Revision of orders of Collector. — It also follows from what has been said 
in Note 7 above that an order passed by the Collector in execution of a transferred decree 


( 02) 24 All 4C7 (470) (DU). 
fNOTF. :—It should be noted that such a *uit h 
not maintainable under the jiresent Code, foi 
O. 21 R. 92 precludes a suit whether its object i$ 
to confirm a sale or to set it aside.] 

4. (’98) 20 All 379 (382, 383) (FB). 

5. (’2G) 13 AIR 1926 Oudh 612 (612) : 1 Luck 558 

6. f ('95) 19 Bom 21C (220). 

(’03) 25 All 355 (357) (DB). 

( 87) 11 Bom 478 (481. 482, 4«3) (DB). 

(•38) 25 AIR 1938 Oudh G2 (64) (DR). 

Note 5 

1.(’25) 12 AIR 1925 All 146(150, 151) : J7 All 
217. 

Also see O. 21 R. 92, Note 5. 

Note 6 

1. See Note -i. See also the following cases : 

(’93) 17 Bom 289 (293). (It was held that S. 31 (2) 
of the Talukdari's Act (Bombay Act VI of 1888) 
requiring sanction of Local Government for con 
tirmation of sale, was not retrospective.) 

(’91) 15 Bom 322 (325). (Rule enabling the Colle.-- 

/*° set a3itl ° the sale held not retrospective.) 

( 8 1921 Bom 209 (209) : 45 Bom 1132. 

(Manual of circulars — Petition to set asides..,l e t 0 


he filed in Civil Court—If tiled before Collector, to 
be sent by him to the Civil Court.) 

(’38) 25 AIR 1938 Oudh 62 (64). (The jurisdiction 
of the Collector and the Commissioner to confirm 
or set aside a sale is restricted by Rr. 998 and 
1(>11 of tlio Manual of tho Revenue Department— 
If therefore the Commissioner in an appeal from 
the order of the Collector sets aside the sale on 
the ground which is not provided for by any of 
the rules, the order of t ho Commissioner is without 
jurisdiction.) 

2. (’08) 30 All 192 (196) (DB). (One co-owner ap¬ 
plying under O. 21 R. 89 and one applying under 
O. 21 R. 90—Existence of the latter application is 
no bar to granting of the former.) 

3. (’35) 22 AIR 1935 All 868 (871, .872) : 58 All 
219 (DB). 

Also see Soli. Ill para. 1 Note 3. 




1. (.’05) 7 Bom I, R G82 (683) (DB). (Directing 
sale.) 

t (’83)5 All 314 (316) (FB). (Collector is subject 
to the chief controlling authority.) 

i;?J| ) 8 * 6 All W N 108 (108). (Lease by Collector.) 
I 09) 5 Nag L It 121 (124). 

P26I 13 AIR 1926 Oudh 28 s ( 28 *) (DR). (Lease.) 
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is not open to revision by the High Court. 1 The reason is that the Collector is not a Court 
and S. 115 of the Code only empowers the High Court to revise orders made by any Court 
subordinate to it. See also Note l on section 71. An order by the Collector in the course of 
execution proceedings transferred to him sanctioning the prosecution of a person under 
s. 47G, Criminal Procedure Code, is made by him in the capacity of a Revenue Court and 
as the jurisdiction of the High Court under s. 439, Criminal Procedure Code, is limited to 
proceedings in Criminal Courts, the order cannot be set aside in revision by the High 
Court. 2 

9. Power of Collector to pass order under Section 476, Criminal 
Procedure Code. — An Assistant Collector has no powers of either Civil, Revenue or 
Criminal Court while receiving an application under the rules under s. 70 for setting aside 
the sale on payment of the decree amount. If therefore an offence under S. 182 , Indian 
Penal Code, is committed in the course of making an application, the Assistant Collector 
has no jurisdiction to order prosecution. 1 

10. Applicability of the Section. — See Section 68, Note 3. 


*71. ( S. 320.| In executing a decree transferred to the Collector 
Collector deemed to under section 68 the Collector and his subordinates shall 
be acting judicially. be* deemed to be acting judicially. 


1. Scope and applicability of the section. — The Collector and his subor¬ 
dinates arc by virtue of this provision entitled to the benefit of the Judicial Officers’ 
Protection Act (xvill of 1850) under which judicial officers are protected from liability to 
suit in respect of anything done in the discharge of judicial duty. 1 

But though the Collector is deemed to be acting judicially, he is not a Court and 
hence cannot entertain an application under S. 47, Civil Procedure Code, 2 or make a 
reference under o. 40, n. i. 3 For the same reason, the Collector executing a decree is not 
competent to entertain an application under o. 21, R. 2 to record the adjustment of the 
decree. 4 See also the undermentioned case. 5 


Under the former Code the expression used was “shall be deemed to bo acting 
judicially within the meaning of Act No. XVIII of 1850.” The italicised words have 
been omitted in the present section, presumably to negative the view 6 that, except for 


Note 8 

1. (’33) 20 AIR 1933 Bom'369 (370)(Dll). (Lease.) 

Also see S. 115 Note 6. 

2. (’17) 1 AIR 1917 All 59 (60) : 39 All 91. 

Note 9 

1. (’15) 2 AIR 1915 All 283 (284) : 37 All 334. 

[See also (’35) 22 AIR 1935 Botn 158 (ICO) : 59 
Bom 345. (Sale by mamlatdar — Application to 
put off sale by production of forged receipt — 
Complaint under S. 470, Criminal P. C. cannot 
be made by mamlatdar.)] 

Section 71 — Note 1 

1 . (’35) 22 AIR 1935 Rom 158 (159) : 59 Rom 

345 (DR). 

(•36) 23 AIR 193G Rom 227 (230) : 60 Bom 516 

(DB). (Per Tynbji, 3. in the lower Court.) 

2. (’25) 12 AIR 1925 All 146 (149) : 47 All 217 

(DR). 


3. (’19) 6 AIR 1919 Oudb 1 h (19) : 22 Oudh Cas 
319 (DB). 

Also see O. 46 R. 1 Note 5. 

4. (’37) 24 AIR 1937 Nag 217 (219) (DB). 

(’35) 22 AIR 1935 Bom 158 (160) : 59 Rom 
345 (DB). 

(’36) 23 AIR 1936 Bom 277 (279) : 60 Rom 729. 
Also see O. 21 R. 2 Note 15. 

5. (’43) 30 AIR 1943 Bom 12 (18) : ILR (1943) 
Rom 104 (DB). (Application by person to Collector 
that property should be sold subject to his mort¬ 
gage rejected — Suit to declare his right by such 
person—O. 21, R. 63 does not apply ae Collector is 
not a Court nnd there is no investigation of claim 
by a Court—Per Broomfield'J.) 

6. (’91) 1891 All W N 189 (190, 191). 

(’83) 7 Bom 332 (336) (DB). 

(’87) 11 Bom 478(481) (DB). 
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the purposes of the Judicial Officers’ Protection Act, xvill of 1850, the Collector’s 
functions in execution proceedings were of a ministerial and not of a judicial character. 

As to applicability of the section, see section 68, Note 3. 

2. Powers of Collector. — See Schedule III, Paragraph 1. 


*72. [S. 326. J (1) Where in any local area in which no declaration 
Where Court may under Section 68 is in force the property attached 

authorize Collector to consists of land or of a share in land, and the Collector 
stay public sale of land. . . ^ 

represents to the Court that the public sale of the land 
or share is objectionable and that satisfaction of the decree may be made 
within a reasonable period by a temporary alienation of the land or share, 
the Court may authorize the Collector to provide for such satisfaction in 
the manner recommended by him instead of proceeding to a sale of the 
land or share. 


(2) In every such case the provisions of sections 69 to 71 and of any 
rules made in pursuance thereof shall apply so far as they are applicable. 

[1877, S. 326; 1859, S. 244; See Ss. 54, 68 to 71.) 


Synopsis 


1. Legislative changes. 

2. “ And the Collector represents to the 

Court.” 

3. "Collector,” meaning of. 

4. Reference to the Collector by the Civil 

Courts. 

5. Discretion of Court. 


6. Court may authorise only temporary alie¬ 

nation. 

7. Temporary alienation of land, in cases not 

covered by section. See S. 51, Note 4. 

8. Collector to provide for such satisfaction 

in the manner recommended. 

9. Provisions of Sections 69 to 71 shall apply. 

10. Appeal. 

11. Revision. 


1 . Legislative changes. — The corresponding provision in the Code of 1859 
(s. 244) required that security for the amount of the decree must be given before the 
section could be applied. This condition was deleted in the Code of 1877 . The second 
sub-section was inserted in the section in the Code of 188 - 2 . The only change of any 
importance made by the present section is that it has omitted the expression "or 
management which occurred after the words "temporary alienation." As to the 
applicability of the section, sec s. 68, Note 3. 


2. And the Collector represents to the Court.” — This section does not 
authorize the Collector to effect a temporary alienation of the judgment-debtor’s property 
on his own responsibility. The Collector can only make a representation to the Court which 
should then decide upon the matter after hearing the parties. 1 The Collector’s proposal 
must provide tor satisfaction of the decree within a reasonable period, otherwise the Court 


Section 72 — Note 2 

I. (’86) 188G Pun Re No. Ilf, p. 209 (270). 

r:, 6) 23 AIR 1936 Pesh 14 (15). (But Collector has 
no authority to suggest satisfaction of the decree 
in part by transfer of certain debts from the judg¬ 
ment-debtors to the decree-holders, or that mort¬ 
gagee rights should similarly be transferred to the* 


decree-holder—He has also no right to compel the 
decree-holder himself to take the lands ou lease at 
a valuation fixed by the Collector.) 
i 35) 22 AIR 1935 l'esh 113 (114). (He has however 
no authority to represent that a temporary aliena¬ 
tion is objectionable and even if he represents that 
a public sale is objectionable, it is for the Court to 

decide whether his objection should he maintained.) 



I 12 (S 72 N 3] EXECUTION OF DECREE BY COLLECTOR 

cannot act on his proposal. 2 3 * * * * His proposal for temporary alienation need not contain an 

express representation that the public sale of the land is objectionable. The very fact of 

his making the proposal for temporary alienation may be taken to show his opinion that 
the sale of the land is objectionable. 8 

3. “Collector,” meaning of. _ The term “Collector,” not being defined 
anywhere m the Civil Procedure Code, is to be taken in the sense of the definition in the 
General Clauses Act, s. 3 ( 10 ), viz., as meaning in a Presidency.town, the Collector of 
Calcutta, Madras or Bombay, as the case may be, and elsewhere, the Chief Officer in charge 
of the revenue administration of a district. 1 

4. Reference to the Collector by the Civil Courts.— Though this section 

empowers the Court to sanction a temporary alienation on the representation of the 

Collector, the Court can refer the case to the Collector and enquire if he wishes to 

intervene. If the Collector reports his inability to do so, the Court should go on with the 

execution application in accordance with law and cannot decline to proceed further 
with it.“ 

5. Discretion of Court. — The Court is not bound to accept tho Collector's 

pioposal and, if after hearing the decree-holder’s objections and the evidence that might 

>e offered in support of them tho Court is not fully satisfied that the proposal is feasible, 

it ought, in the exercise of its discretion, to refuse its sanction. 1 The Court must deal with 

the Collector s proposal in the exercise of its own judgment and not in deference to the 

opinion expressed by the Judge of the superior Court forwarding the Collector's recom¬ 
mendation to it. 2 

6 . Court may authorise only temporary alienation _This section permits 

only a temporary alienation of the judgment-debtor’s land and does not empower the 
Court, to allow payment of the decree amount by instalments. 1 

As to form of authorisation, seo schedule r, Appendix 23, Form No. 42. 

7. Temporary alienation of land, in cases not covered by section._Sec Section 51, 

Note 4. 


C8G) 188G Pun Re No. 314, p. 269 (270). 

t(*20) 7 AIR 1920 Lali -156 (457) : 1 f.ab 192 
(SB). 

■f (’83) 9 Cal 290 (293) (FB). (Proposal to pay otT 
the debt in 13 years.) 

(’35) 22 AIR 1935 Lab 9G4 (9G5). (More than one 
application pending — Collector representing that 
public sale of property under attachment is objec¬ 
tionable—Proper procedure indicated.) 

(’35) 22 AIR 1935 Pesh 113 (111). (Collector baa 
no authority to represent that temporary alienation 
is objectionable—It is for Court to decide whether 
such objection should bo maintained even if taken 
by Collector.) 

2. (’74) CNWrHC R 40 (41) (DB). 

Note 6 

1. (70) 2 N W P11CR 59 (GO) (DB). 

(’70) 2 N W P H C R 347 (347) (DB). (Instalment 
satisfaction extending over 13 years.) 

(74) 6 N W P H C R 39 (41) (DB). (Instalment 
satisfaction extending over 12 years.) 


2. ('OG) 1906 Pun Re No. G3, p. 233 (234). 

[But compare (’94) 1894 Pun Re No. 25, p. 01 
ffiG, 67).] 

3. (’19) 1919 Pun Re (Rev) No. 1 : 51 Ind Cas 
399 (402). 

Note 3 

1- (’15) 2 AIR 1915 Lab 197 (198). 

Note 4 

1. (’10) » Ind Cas 391 (391) (Lab). 

C37) IG9 Ind Cas 511.(512) (Lab). (Application by 
•i decree-holder for temporary alienation of judg¬ 
ment-debtor’s land, referred by Court to Collector 
—Another decree-holder applying to Court for 
rateable distribution in temporary alienation before 
Collector made his proposal •— Proper course to be 
adopted by Court is to refer that application also 
io the Collector and to ask him to suggest a 
method of temporary alienation which will provide 
as far as possible for satisfaction of both decrees.) 

2. (’26) 2 3 AIR 1926 Lah G82 (G82). 

Note 5 

1. (’18) 5 AIR 1918 Lah 361 (362). (Proposal to 
grant a 12 year9 lease on part of the property.) 

(’94) 1891 Pun Re No. 25, p. G1 (65). 
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8. Collector [to provide for such satisfaction in the manner recom¬ 
mended. — The Collector is not required to submit a detailed scheme to the Court 
when he makes a representation under this section and the Court may give him a n 
authority in general terms. 1 

9. Provisions of Sections 69 to 71 shall apply_ By virtue of this provision. 

Para. 2 of Sch. Ill applies to s. 72 and the Court cannot therefore direct a temporary 
alienation of property of which the decree orders the sale in pursuance of a contract 
specifically affecting it. 1 Similarly, it was held under the old Code that under Para. 2 of 
Sch. hi, the judgment-debtor could not grant a usufructuary mortgage of proporty which 
was under the Collector s management under this section. 2 Under the same paragraph the 
period during which the property is under the Collector’s control under the present section 
must be excluded in computing the limitation for execution against the proporty. 3 So also, 
S. 71 must be read with this section, and as s. 71 provides that the Collector must be deemed 
to be acting judicially, all objections relating to proceedings before the Collector under 
S. 72 must be disposed of by him. 4 

10. Appeal. — There is no right of appeal against the Collector’s order making 

a representation or refusing to make a representation to the Court under the present 

section . 1 But the order of the Court authorising the Collector to make temporary 
alienation is appealable . 2 

11. Revision. — Whore a Court, without exercising its own judgment, merely 

accepts, as a matter of course, the Collector’s recommendation, the order of the Court can 
he set aside in revision . 1 


distribution of assets 


[S. 295. j ( 1 ) Where assets 4 are held by a Court 4 and more 

sJe r0 t C o ee be S rate ably “d is - PerS °^ than ° nC have > bef ° re the recei P* °f *uch 
tributed among decree- assets, made application to the Court* for the execu- 

holders. tion of decrees for the payment of money 6 passed 

against the same judgment-debtor 7 and have not obtained satisfaction thereof, 

the assets, after deducting the costs of realization, 11 ' shall 12 be rateably 

distributed 22 among all such persons : 

Provided as follows : — 


(a) Where any property is sold subject to a mortgage or charge, 15 
the mortgagee or incumbrancer shall not be entitled to share 
in any surplus arising from such sale ; 


(b) Where any property liable to be sold in execution of a decree is 
subject to a mortgage or charge, the Court may, with the 


Note 8 

1. (’94) 1894 Pun Re No. 25, p. 01 (07). 

Note 9 

1. (’60) 2 All 85G (857) (DB). 

2. (’90) 17 Cal 432 (43G) (PC). 

3. ('98) 20 All 383 (385) (DB). 

4 . (’28) 15 AIR 1928 Lull 175 (170). 


Note 10 

1. (’94) 1891 Pun Re No. 25, p. 01 ( 03 ). (Order of 
Collector making a pr<>po 3 ul.) 

(TO) 1910 Pun lie No. 5 : 8 Ind Cas 391 ( 391 ) 
(Rev). (Order refusing to intervene.) 

2. (’91) 1891 Pun Re No. 25, p. G1 (03, 07). 

Note 11 

1. (’35) 22 AIR 1935 Dab 904 (905). 
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consent of the mortgagee or incumbrancer, order that the 
property be sold free from the mortgage or charge, 16 giving 
to the mortgagee or incumbrancer the same interest in the 
proceeds of the sale as he had in the property sold ; 

(c) Where any immoveable property is sold in execution of a decree 
ordering its sale for the discharge of an incumbrance 17 thereon, 
the proceeds of sale shall be applied — 

first, in defraying the expenses of the sale ; 
secondly, in discharging the amount due under the decree ; 
thirdly, in discharging the interest and principal monies due 
on subsequent incumbrances (if any) ; and 
fourthly, rateably among the holders of decrees for the 
payment of money against the judgment-debtor, who have, 
prior to the sale of the property, applied to the Court 
which passed the decree ordering such sale for execution 
of such decrees, and have not obtained satisfaction thereof. 

(2) Where all or any of the assets liable to be rateably distributed 
under this section are paid to a person not entitled to receive the same, 
any person so entitled may sue such person to compel him to refund the 
assets. 18 


(3) Nothing in this section affects any right of a [the Crown]. 10 

11877, S. 295 ; 1859, S. 270; See S. 64, 0.21, Rr. 52, 72, 89 and 90. j 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, 
for “the Government.” 

Synopsis 


1. Legislative changes. 

2. Scope and object of the section. 

3. Essential conditions for the applicability 

of the section. 

4. There must be assets held by the 
Court. 

5. What are assets. See Note 4. 

6. Claimant for rateable distribution and 

attaching decree-holder must be 
holders of decrees for the payment 
of money. 

7. Such decrees should have been ob¬ 

tained against the same judgment- 
debtor. 

3. Claimant for rateable distribution 
must have applied for execution to 
the Court by which assets are held. 

9. Effect of dismissal of the applica¬ 
tion for execution. 

10. Claimant attaching before judg¬ 
ment. 

11. The application should have been 
made before the receipt of assets by 
the Court. 

11a. “And have not obtained satisfaction 
thereof.” 


12. Jurisdiction of Court to inquire into 
the validity of the decree un,der 
which rateable distribution is 
claimed. 

13. Right of one decree-holder to im¬ 
peach the decree of another. See 
Note 12. 

14. Insolvency or liquidation, how far affects 

the right of rateable distribution. 

15. Sale subject to mortgage—Mortgagee can¬ 

not get rateable distribution—Proviso (a). 

16. Sale free of mortgageRights of mort¬ 

gagee — Proviso (b). 

17. Sale in execution of decree on mortgage— 

Mode of applying the sale proceeds — 
Proviso (c). 

18. Suit for refund of assets — Clause (2). 

19. Priority of debts — Clause (3). 

20. Debts due to the Crown. See Note 19. 

21. Debts due to Co-operative Society. 

See Note 19. 

22. Mode of distribution. 

22a. Appropriation of amount received by way 
of rateable distribution. 

23. Application for rateable distribution is one 

for a step-in-aid of execution. 

24. Appeal. 

25. Revision. 
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See Note S. 

Distinction between “hekl” anil “realised.’’ See 
Note 4. ' 

Distribution of assets realised by rent decree. Sec 
Note 19. 

Effect of attachment before judgment. See Note 10. 

Effect of rateable distribution on debtor’s surety. 
See S. 145, Note 8. 

Fund in Court — Rateable distribution of. See 
Note 11. 

Higher Court to determine claims for rateable dis¬ 
tribution. See Note 8. 

Inter-relation between S. 73 and O. 21 R. 52. See 
Notes 11 and 19. 

Limitation of suit for refund. See Note 18. 


Order 21 Rule 72 does not affect S. 73. See Notes 4 
and 11. 

Priority of attachment confers no prior right. See 
Note 2. 

Property declared not liable but sold by another 
decree-holder — First decree-holder entitled. See 
Note 19. 

Right of rival decree-holder to challenge decree. See 
Note 12. 

“Shall be rateably distributed.” See Notes 7, 12 
and 22. 

“To the Court." See Note 8. 

Transfer of assets whether necessary. See Note 11. 

Whether Small Cause Court can try suit for refund. 
See Note 18. 

Who can apply. See Notes 6 and 12. 


NOTE to the Synopsis. See the Notes indicated for the following topics : 
Application for rateable distribution, conditions of. 


1. Legislative changes. — This section corresponds to S. 295 of the Code of 
1SS2. The following are the important changes introduced by the section : 

(1) For the words “whenever assets are realised by the sale or otherwise in 

execution of a decree,’' the words “where assets are held by a Court” have 
been substituted. For the effect of the change, see Note 4. 

(2) For the words “prior to the realisation ,” the words “before the receipt of 

such assets” have been substituted. See Note 11 . 


(3) The words “by which such assets are held” have been omitted. 

(4) For the words “decrees for money,” the words “decrees for the payment of 

money jmssed” have been substituted. This alteration does not really effect 
any change in the law prior to the Code of 1908. 1 

(5) For the words “right against” the words “interest in” in cl. (b) have been 

substituted, thereby bringing the section in conformity with s. 90 of the 
Transfer of Property Act. This alteration also is merely a verbal one. 

2. Scope and object of the section. — Under Ss. 270 and 271 of the Code of 
1859 1 which corresponded to the present S. 73, the creditor who first attached the property 


had a statutory priority to have his claim satisfied in full out of the sale proceeds to the 
exclusion of other creditors." This superior position assigned to the first attaching creditor 
naturally led to scrambles and malpractices among attaching creditors, and, with a view 
to put an end to the same, the section was changed by the Code of 1S77 so as to place 
all decree-holders on an equal footing regardless of any priority in attachment or of the 
application for rateable distribution. 3 


Section 73 — Note 1 

1. (’24) 11 AIR 1924 Cal 801(805):51 Cal 7G1 (1)15). 

Note 2 

1. (S. 270) Whenever a property is sold in execu- 

AUachina credit,,,- ti( ? n of decree, the person on 
to be first paid out whose application such pro- 

nf property attached. P"* ^attached shall be 
1 * entitled to be first paid out 

of the proceeds thereof notwithstanding a subse¬ 
quent attachment of the same property by another 
party in execution of a prior decree. 

(S. 271) If, after the claim of the person on 
Su r plu s to be whose application the pro¬ 
perty was attached has been 
satisfied In full from the 
proceeds of the sale, any 
surplus remain, such surplus 
shall be distributed rateably 
amongst any other persons 


rateably distribut¬ 
ed among decree- 
holders who have 
taken out execution 
prior to the >order 
for distribution. 


who prior to the order for such distribution may 
have taken out execution of decree against the same 
defendant and not obtained satisfaction thereof. 
Provided that, when any property is sold subject 

Proviso where pro- mortgage,the mortgaged 

perty U sold subject sha11 not be ° nt,tled . to 3 , hare 

to a mortgage. m “ n ? 3 ,,r P U ' 8 ar,sm « trom 

J J such sale. 


2. (’97) 20 Mad 107 (111) (I>15). 

(’82) G Bom 1G (18) (1)15). 

(’85) 7 All 702 (710) (DO). 

3. (’ll) 28 AIR 1941 All 110 (111) : I L R (1941) 
All 77 (FB). 

(’01) 23 All 106 (110) (I)B). 

(’22) 9 AIR 1922 Mad 236 (236). 

Sec also (’79) 3 Bom 217 (219). (But the ohaoge 
did not affect rights which had accrued to the 
judgment-creditor under the Code of 1859.)] 
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The object of the section is two-fold — 

(1) to prevent unnecessary multiplicity of execution proceedings, to obviate, in 

a case where there are many decree-holders, each competent to execute 
his decree by attachment and sale of a particular property, the necessity 

of each and every one separately attaching and separately selling that 
property ; 

( 2 ) to secure an equitable administration of the property by placing all the 

decree-holders on the same footing and making the property rateably 
divisible among them.' 1 

1 be rule enunciated in this section is only a rule of procedure and provides 
a cheap and speedy mode of execution of several decrees obtained against the same 
judgment-debtor by rateably distributing the assets held by a Court amongst the several 
rival decree-holders. It does not, however, alter or limit the substantive rights of such 
r *val decree-holdors.' > A failure to participate in the assets under this section does not 
deprive a decree-holder of the rights to execute his decree. 0 As observed by their Lord¬ 
ships of the Privy Council in Shankar Sarup v. Mejo Mai, 4 5 * 7 the scheme of the section 
is rather to enable the Judge as a matter of administration to distribute the price 
according to what seem, at the time, to bo the rights of tho parties, without this distri¬ 
bution importing a conclusive adjudication on those rights which may l>c subsequently 
re-ad justed in a suit.” 

See also the undermentioned case.* 

3. Essential conditions for the applicability of the section. — In order 
that a decree-holder may claim a rateable distribution of the assets of the judgment- 
debtor under this section, the following conditions must exist 1 : 

(1) The assets must be held by tho Court. See Note 4. 

(2) The decrees obtained by the decree-holder and the attaehing-creditor must 

be decrees for the payment of money. See Note C. 


4. ('41)28 Allt 1941 All 110 (111, 112): I L R 
(1941) AH 77 (FB). 

(’01) 23 All 106 (110) (DB). (Per Strachey, C. .7.) 
(’24) 11 AIR 1924 Cal 801 (805):51 Cal 7G1 (DB). 
(’10) 11 Cal L Jour G9 (72) (DB). 

CIO) 13 Oudb Cus 291 (292. 293) (DB). 

(’99) 2G Cal 772 (775). 

(’86) 12 Cal 317 (321) (DB). 

(’35) 22 AIR 1933 Nag 211 (215):31 Nag L R 423. 
(Rateable distribution under C. P. C. and distri¬ 
bution of assets under Provincial Insolvency Act 
are made on same principle.) 

5. (’ll) 2S AIR 1941 All 110 (115) : I L R (1941) 
All 77 (FB). (Section 73 cannot be invoked to 
entitle a decree-holder to satisfy his decree from 
assets which he could not touch if S. 73 was Dot 
on the ataluto book—Conversely the provisions of 
13. 73 cannot bo utilized to deprive a decree-holder 
from satisfying his decree from assets which lie 
would have been otherwise entitled to follow in 
execution.) 

(’79) 4 Cal 2!) (32) (DB). 

(’84) 10 Cal 507 (570) (DB). (A suit is maintain¬ 
able on *uch rights even without applying under 
this section.) 

(’26) 13 AIR 192G Oudh G16 (017) : 1 Luck 5G9 
(DIB. (Rateable distribution is a mode of execu¬ 


tion of a decree for the payment of money pres¬ 
cribed by law.) 

(’07) 2 Agra 183 (185) (DB). (Section applies only 
to rival decree-holders claiming under different 
decreos and not to persons claiming under the 
same decree.) 

6. (’73) 19 Suth W U 255 (260) (DB). 

7. (’01) 23 All 313 (322) : 28 Ind App 203 (PC). 
[See also (’35) 22 AIR 1935 Cal 290 (295):62 Cal 

715 (FB). (AIR 1914 Cal 573 overruled.)] 

8. (’34) 21 AIR 1931 Mad 426 (427) : 58 Mad 59. 
(Distribution under this section not a matter of 
equity—A Court has to deal with it oulyon terms 
of S. 73.) 

Note 3 

1. (’10) 11 Cal L Jour G9 (73) (DB). 

(’32) 19 AIR 1932 All 411 (413): 54 All 516 (DB). 
(’05) 27 All 132 (135) (DB). 

| (’35) 22 AIR 1935 Cal 290 (290):62 Cal 715(FB). 
(’21) 8 AIR 1921 Cal 801 (802) (DB). 

(•16) 3 AIR 1916 Cal 264 (266) (DB). 

(’18) 5 AIR 1918 Mad 512 (512) (DB). 

(’82) 6 Bom 16 (18) (DB). (Must have applied for 
execution.) 

(’ll) 14 Cal L Jour 50 (52). (Application should 
be mado before the whole purchase money is 
deposited.) 
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(8) Such decrees should have boon obtained against the so,Die judgment- 
debtor. 

(4) The claimant for rateable distribution must have applied for execution to 

the Court by which the assets arc held. See Note e. 

(5) Such application should have been made before the receipt of assets by the 

Court. See Note ll. 

it the abovo conditions are all fulfilled, the decree-holder will be entitled to 
participate in the rateable distribution. It is not necessary that lie should have given 
notice of his claim to other decree-holders. 2 

Before passing an order under this section, the Court should give the parties 
claiming to be interested an opportunity of being heard and of establishing their claims 
to participate in the distribution. 3 


4. There must be assets held by the Court. _ The right to rateable 
distribution under this section is conditional upon there being assets hold by the Court. 
Hence, where the property attached is purchased by the attaching decree-holder privately, 
no right to rateable distribution arises as in such a case no proceeds come into the hands 
of the Court. 1 Similarly, where there aro cross-decrees, the decree-holders become entitled 
to a right of set off under o. 21 R. 18 . In such a case if the smaller decree is attached by 
other persons holding decrees against the persou, in whose favour such smaller decree was 
passed, they cannot claim any right of rateable distribution in the amount of such decree 
as no assets are received by the Court. 2 The word “assets” means all a man’s property, 
of whatever kind which may bo used to satisfy debts or demands existing against him,'* 
in other words, which may be used to satisfy his liabilities. 

The five percentum of the sale prico which is deposited under o. 21 R. SO for 
payment to the auction purchaser as compensation is not an asset of the judgment-debtor 
available for rateable distribution among his judgment-creditors. The reason is that the 
five poreentum is not deposited in payment of any debt due by the judgment-debtor to 
the auction-purchaser but a statutory payment in order to ensure the setting aside of the 
sale. 4 Seo also o. 21 R. 80, Note *2:-!. 


Where the manager oi' a joint Hindu family is adjudicated an insolvent, all that 
vests in the Official Receiver is not the interest of the other members of the family in the 
larnily property, but only the right or the capacity which the insolvent had of making 
such interest available for the benefit of joint creditors under certain conditions which are 
recognised by the Hindu-law. So long, therefore, as this right is not exercised by the 
receiver and tho interests of tho other members are not sold, it is open to the latter to 


(’27) 14 A I R 1927 Bom 012 (55J) : f»l Bom 800 
(DB). (Attorney who bite a lien on l.i a eli.*nt*u 
property but who has neither got a Jecree nor ap¬ 
plied in execution, cannot cotno under S. 08.) 

! See (’31) 21 AIR 1931 All 652 (053).) 

2. (’05) 27 All 132 (134, 135) (DB). 

3. (’97) 2 Upp Bur Rul 274. 

(TO) 13 Oudli Caa 282(2811 (DB). (l’hcapplication? 
must be dealt with after notice to the rival decree- 
holders.) 

Note 4 

1. (’37) 24 AIR 1937 Pat 609 (610). 

2. (’40) 27 AIR 1910 I> C 173 (175, 176) : I L It 
(1943) Kar P C 312 : 67 Ind App 350.: I L It 
tl941) Mad 1 (PC). (A I R 1937 All 422 approved 


—Quaere — Whether there can be rateable distri¬ 
bution in respect of the decree for smaller sum if 
the decree for greater sum was passed after the 
attachment of the former decree.) 

3. ('92' 16 Bom 91 (98). 

(•84) 21 AIR 1934 Pat 625 (092) : 13 Pat440(DB). 
(Any money belonging to a person other than the 
judgment debtor or any money paid into Court by 
a third party under a misapprehension cannot be 
described as “assets.”) 


^ -am J rui (uo 1, 652) (DB). (Preli¬ 
minary mortgage decree is “asset.”) 

t C39) 26 A I K 1939 Pat. 392 (396) : 18 Pat 404 
(DB}. 

4. C39) 20 A 1 II 1939 Pat 392 (396) : 18 Put 101 
(DB). (Obiter —Per ManoLar Lull, J.) 



718 (S 73 N 4) 


RATEABLE DISTRIBUTION OP ASSETS 


transfer their shares voluntarily to others and it is open also to their creditors to attach 
and sell them in execution of their decrees against such members. Hence, proceeds realised 
by the sale of such shares in execution of decrees obtained against the other members 
will be "assets” available for rateable distribution among persons holding money decrees 
against such members. 6 

The expression "assets held by the Court” conveys the idea of assets realised or 
converted into cash, for until then, the assets cannot be said to be held by the Court. 6 A 
cheque, it has been held, may, in certain circumstances, amount to an ‘asset’ within the 
meaning of the section. 7 Where a decree is attached by several decree-holders and one of 
them executes the decree, any money recovered by such execution will be assets liable to 
rateablo distribution among all the decree-holders who have attached the decree. 8 

This section applies also to cases where the Collector, to whom execution is 
transferred, sells the lands of the judgment-debtor and holds the assets, 0 as in such cases 
the purchase.money must be deemed to be received and held by the Court as soon as it 
is paid to the Collector. 10 But where the immovable property of a person is sold by the 
Collector in execution of an award under the Bombay Co-operative Societies Act, VII of 
1925 (which provides for the enforcement of such award according to the law applicable to 
the recovery of arrears of land revenue) the sale proceeds of the property in the hands 
of the Collector are not assets held by a Court w’ithin the meaning of this section. 11 

In order that the assets should be capable of being distributed under S. 295 of the 
old Code, they had to be realised either — 


(l) by sale in execution of a decree, or, 


(2) otherwise in execution of a decree. This was interpreted in two ways — 


(a) Such assets as were realised otherwise than by sale, from the property 

of the judgment-debtor, e.g., under 0.21 R. 69, 0.21 R. 83 and Sch. Ill, 
paragraphs 2 and 7. 12 Thus, moneys paid by the judgment-debtor to the 
warrant officer arresting him in execution of a decree were held not to 
be distributable under S. 295 on the ground that such moneys were not 
realised from the property of the judgment.debtor} 3 

(b) Such assets as were realised by any process of execution expressly 

provided by the Code. 1 * This was a wider interpretation than the one in 
(a), above. Thus, moneys paid into Court under a prohibitory order 
under S. 2G8 (O. 21 R. 46) though not realised from the property of the 


5. (’39) 2G AUt 1939 Cal 279 (281) (DB). 

6. (’ll) 45 Cal W N 674 (677) (DB). 

t (’25) 12 AIR 1925 Nag 157(157, 159). (Voluntary 
deposit by judgment-debtor for payment to a par¬ 
ticular decree-holder is not so—Case law fully dis- 
cussed ) 

(’25) 12 A I R 1925 Cal 102 (104) (DB). (No order 
for rateable distribution is to be made of assets ex¬ 
pected to be realised.) 

+ (’39) 26 AIR 1939 Cal 030 (535) : I L R (1939) 
2 Cal 143. (The term ‘ assets ’ applies only to 

7?\ < *4lj r 45 Cal W N 674 (678) (DB). (Where the 
money representing the sale proceeds of the attached 
goods of the judgment-debtor is lying in the Trea¬ 
sury to the credit of the District Judge, a cheque 
drawn on the Treasury by the District Judge for 
payment to the attaching decree-holder and deliver¬ 
ed over to the executing Court and accepted by it 


will amount to an asset, when the only form of 
payment which the decree-holder desires is that 
the cheque should be endorsed over to him.) 

8. (’40) 27 AIR 1940 P C 173 (176) : I L R (1943) 
Ear P C 312 : I L R (1941) Mad 1 : 67 Ind App 
350 (PC). 

9. f (’33) 20 AIR 1933 All 666 (668) (DB). 

10. (’20) 7 AIR 1920 Bom 35 (37) (DB). 

Also see Note 11. 

11. (’38)25 AIR 1938 Sind 157 (160):I L R (1939) 
Ear 104. 

12. (’86) 8 All 67 (68) (DB). (Deposit by judgment- 
debtor in execution when his property is attached.) 

(’12) 36 Bom 519 (523) (DB). (Amount realised by 
Collector under Sch. Ill is “assets.”) 

(’82) 6 Bom 588 (589, 590) (DB). 

13. (’82) 6 Bom 588 (589, 690) (DB). 

14. (’94) 21 Cal 809 (817) (DB). 

(’05) 28 Mad 380 (384,. 385). . 
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judgment-debtor, are still recovered under a process of execution under 
the Code and were therefore held to be distributable assets under s. 295 . 15 
See also the undermentioned cases. 16 

Moneys not realised in either of these two modes, were not assets distributable 
under s. 295 of the old Code. 17 

The substitution of the words “where assets are held by a Court” in the present 
section for the words “whenever assets are realised by sale or otherwise in execution of a 
decree” which occurred in the old section, makes the sectoin very much wider than 
before. 18 The words “assets held by a Court” will now' include_ 

( 1 ) all assets to which s. 295 of the old Code applied, 16 and also 

( 2 ) all moneys obtained in any manner whatsoever by the Court whose duty it 

is to execute the decree under execution, for the purpose of satisfying the 
said decree. 20 


, (’ 86 ) IS Cal 225 (228). 

15. ('92) 16 Bom 91 (98). 

(’04) 6 Bom L R 376 (378) (DB). 

(’96) 19 Mad 72 (74) (DB). 

[See (’17) 4 AIR 1917 Lah 410 (411).] 

16. (’99) 26 Cal 772 (777). (Monies realised by re¬ 
ceiver in execution.) 

(’90) 1890 All W N 194 (194, 195). (Rents and pro¬ 
fits realised by Collector appointed in execution as 
receiver and paid by him into Court.) 

(’12) 11 Mad L Tim 38 (38) (Jour). (Money paid 
into Court while application for attachment of 
that money is pending is assets.) 

(’82) 5 Mad 123 (124). (Where a decree-holder, per¬ 
mitted under O. 21 R. 72 (S. 294) purchased the 
property in execution of his own decree, the whole 
purohase money payable by him cannot be set oil 
against his decree amount but will be assets.) 

(’ 88 ) 11 Mad 356 (358). (A decree-holder can setoff 
only a rateable share of hie purchase price ) 

(’82) 6 Bom 570 (571). (Do.) 

(’ 86 ) 12 Cal 499 (504). (Do.) 

(’04) 28 Bom 264 (274). (Money in the custody of 
a public officer attached under O. 21 R. 52 and 
paid into Court by that officer is assets.) 

’08) 31 Mad 502 (504). (Realisations under O. 21 

R. 53 are assets.) 

(’ 12 ) 14 Bom L R 633 (634). (Salary attached and 
realised under O. 21 R. 48 are assets.) 

( 12) 15 Ind Cas 406 (407) (Mad). (Monies realised 
in execution of personal decree.) 

( 17) 4 A I R 1917 Mad 739 (741). (Deposits under 

S. 310A (O. 21 R 89) by a volunteer can be treat¬ 
ed as assets rateably distributable.) 

17. (T2) 15 Cal L Jour 49 (51) (DB). (Payment 
privately made by judgment-debtor to one of the 
decree-holders is not assets.) 

(’92) 1892 Pun Re No. 60, p. 223 (228). (Property 
given as security for a decree.) 

C03) 1903 Pun Re No. 6 , p. 23 (25, 26). (Voluntary 
payment by judgment.debtor is not within S.295 ) 

(’97) 1 Cal W N 695 (696) (DB). (Money deposited 
under S. 310A (O. 21 R. 89) for setting aside a 
Pale is not assets.) 

( 87) 10 Mad 57 (61) (DB). (Assets are not "aBsets” 
until the property has been sold.) 

C85) 7 All 702 (710) (DB). (Essential condition of 


applicability of Section is that there should be i 
sale.) 4 

(’06)* 33 Cal 639 (642). (“Realised” means realised 
in execution of a decree.) 

( u 4) - 1 R \ 9 ? 4 Mad 641 < 641 ) ( DB )- (Payment 

by judgment-debtor without any process in execu 

tion is not “assets” within S. 295 of the old 
Code.) 

(' 86 ) 8 All 67 ( 68 ) (DB). (Deposit by judgment-deb. 
tor after attachment is not assets.) 

(’13) 37 Bom 138 (143) (DB). (Attaching creditor’s 
debt privately satisfied—Other attaching creditors 
have no right of rateable distribution under S 095 
as there was no realisation by sale or otherwise" in 
execution-of decree.) 

[See also (’03) 26 Mad 179 (181). (Assets meant 
tue proceeds of the sale of the property sold in 
execution.)] 

18. (’21) 8 AIR 1921 Cal 749 (750). 

<’ 32 ) 19 A 1 R 1932 AU 411 < 412 ’ 413 ): 54 All 516 
(DU). 

19 1932 Nag 156 (157) : 28 Nag L R 

(’13) 40 Cal 619 (622) (DB). (Yet monies deposited 
under O. 21 R. 89 are not assets.) 

+ C30) 26 A I R 1939 Pat 392 (393) : 18 Pat 104 
(DB). (Money voluntarily paid into Court by judg¬ 
ment-debtor to satisfy the decree against him Is 
assets 

( k! 8) * A 19,8 r ' ah 75 (75,76) : 1918 Pun 
lie No. 66. (Money realised by sale of move- 
ablea.) 

( 37) 24 AIR 1937 Pat 651 (651,652). (Preliminary 
mortgage decree obtained by judgment-debtor _ 
Attachment by holder of money decree—Attaching 
decree-holder obtaining final decree for sale and 
bringing properties for sale — Sale proceeds are 
assets available for distribution.) 

( ' 38) J7 J Iud c *s 2 G9 (270) (Pat). (Sum of money 
brought into Court by a decree-holder by attach¬ 
ment amounts to assets held by the Court.) 

20. (T9) 6 A I R 1919 Mad 647 (647 648) • .11 
Mad 616. (Monies paid under O. 21 R 83 ) 

(’26) 13 A I It 1926 Mad 307 (303) : 49 Mad 38 
(Lands attached m execution acquired under land 
Acquisition Act, and compensation money pnfd iu 
Court, and the decree-holders’ ri-ht to nnr-tnl■ 
it decided-Such money is assets.) P 
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In order that s. 73 may apply, it is not, therefore, now necessary that the receipt 
oi assets should have been under a process of execution, but it is still necessary that the 
assets should havo reached the hands of fcho Court in execution i. e., on the execution 
side.- 1 For example, O. 21 It. l provides that all moneys payable under a decree shall be 
paid into the Court whose duty 2 t is to execute the decree. A payment made by the 
judgment-debtor of the decree amount into Court is not one levied by any process in 
execution but is still one in execution. Such a deposit will under the present section, be 
“assets held by the Court.” 22 Similarly, money paid by a judgment-debtor under O. 21R. 55, 
though paid for the satisfaction of a particular debt, is subject to rateable distribution 
under this section.- 3 On the other hand, money paid in Court to avoid arrest before 
judgment under o. 33, 24 or money paid to the decree-holder out of Court under a private 
arrangement, 25 or money paid by a defendant into Court ponding suit to satisfy the 
plaintiff's claim, 20 or money paid into Court towards a decree, not against the judgment- 
debtor but against a third person, 27 is not obtained by the Court in execution and is not 
“assets held by the Court.” 

In Sorabji v. Kala ldaghunath , 2t * the Bombay High Court has, however, placed 
a very narrow construction on the words “assets held by tho Court.” The question there 
was, whether money paid into Court by a judgment-debtor under O. 21 R. 55 for payment 
of the amount due to the decree-holder who got tho property attached was subject to 
rateable distribution. Scott, C. J., held that it was not, on the ground that the assets 
referred to in S. 73 should be assets received in the process of execution. This view has 
been followed by the Rangoon High Court 29 and by tho Judicial Commissioners’ Courts 

(’34) 21 Allt 1934 Nag 62 (63). (Supratdar failing 
fo produce judgment-debtor's property — Decree- 
holder accompanying process-server to attach his 
property — Supratdar making payment todecrec- 
holdec — Assets must be held constructively by 
Court.) 

p2G) 13 A I It 1926 Mad 372 (875) : -49 Mad 570. 

(Deposit of 25 per cent, on default of balance be¬ 
comes assets.) 

(*•22) 9 AIR 1922 Cal 19 (20, 21). (Money deposited 
after execution was taken.) 

(»21) 8 AIR 1921 Cul 749 (750). (A voluntary pay¬ 
ment by tho judgment-debtor into the Court.) 

(’ 19 ) 6 AIR 1919 Oudb 326 (328) : 22 Oudh Cas 
194 (DB). (Rents realised by receiver in execution 
and paid into Court are assets.) 

{* 13 ) 2 AIR 1915 Low Bur 92 (92). (Doposit of 
decretal amount in Court—Amount is asset.) 

(’20) 7 AIR 1920 Mad 731 (731). (Permission to 
bid and order to set oil decree debt does not affect 
right to distribution.) 

(’31) 18 AIR 1931 Bom 252 (254) (DB). (Do.) 

(’30) 17 AIR 1930 Cal 761 (7G2) (DB). (Do.) 

(’31) 18 AIR 1931 Mad 103 (105). (Do). 

(’31) 18 AIR1931 Pat 359(360): 10 Pat830(DB). (Do.) 

(’31) 18 AIR 1931 Pat 405 (408) : 11 Pat250(DB). 

(Do.) 

( 38 ) 25 AIR 1938 Sind 114 (145). 

(’37) 21 AIR 1937 Nag 80 (83) : I L R (1937) Nag 
219. (Money realised by sale of attached property 
,\>r arrears of revenue is available for rateable 
distribution.) 

[See (’34) 21 AIR 1934 Oudh 110 (111). (Money 
due to judgment-debtor attached by order of one 
Court—Transfer of execution to another Court— 

No fresh attachment necessary.)] 


21. (’19) 6 AIR 1919 Bom 152 (152, 153). 

(‘1C) 3 AIR l91GMad792(704). 38 Mad 221 (224). 
(Money paid in satisfaction of decree^-*-Overruled 
on another point by AIR 1921 Mad 218 (221): 44 
Mad 100 (FB).) 

(’20) 7 AIR 1920 Cal 785 (786, 787) : 47 Cal 515. 
(’30) 17 AIR 1930 Sind 300 (300, 301) : 25 Sind 
L R 178. (Money paid into Court by judgment- 
debtor to avoid an attachment issued in execution.) 
( 39) 26 AIR 1939 Bom 112 (113) : I L R (1939) 
Bom 133 (DB).‘ 

22. (’22) 9 AIR 1922 Cal 19 (20, 21). 

f (’39) 2G AIR 1939 Pat 392 (393, 394) : 18 Pat 
404 (DB). 

(’32) 19 AIR 1932 All 411 (412) : 54 All 516 (DB). 
(Deposit into Court by judgment-debtor to avert 
sale.) 

23. +(’39) 26 AIR 1939 Pat 392 (394) : 18 Pat 
404 (DB). 

24. (’15) 2 AIR 1915 Upp Bur 15 (16) : 2 Upp 
Bur Rul 91. (A lien is created as soon as monoy 
in deposited.) 

[See (’20) 7 AIR 1920 Sind 113 (119) : 14 Sind 
L R 164 (168). (Plaintiff acquires a lion on 
deposit under O. 38 R 1 after passing of deoree.) 
(’19) 6 AIR 1919 Mad 607 (609) : 41 Mad 1053 
(DB). (Such money is earmarked for the suit.)) 

25. (’20) 7 AIR 1920 Lah 94 (94). 

26. (’27) 14 AIR 1927 Rang 278 (278, 279) : 5 
Rang 753. (Deposit under O. 24 R. 1.) 

27. (’13) 1913 Pun B R No. 55, p. 215. (Money 
not paid towards any decree against tho judgment- 
debtor is not assets.) 

28. (’12) 3G Bom 156 (163) (DB). 

29. (’27) 14 AIR 1927 Rang 278 (278, 279) : 5 
Rang 753. 
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ni Nagpur and Sind. In Ebji Umersy v. Graham X Co., 32 which is also a case of the 
Bombay High Court, the question was whether money paid by the judgment-debtor under 
s. 55 (4) to the warrant officer arresting him, is an asset subject to rateable distribution. 
Macleod, J., sitting as a single Judge, held that it was not an asset, on the ground that 
the section was intended to apply to assets realised by the sale of the property attached. 

•*-k° v ' cv> S cott, C. J., in Sorabji v. Kala Eayhunath 33 has been expressly 
■dissented from by the Madras, Calcutta and the Patna High Courts. 34 It has also been 
dissented from in later cases of the Bombay High Court itself, and by the Nagpur High 
Court in the case noted below. 3 * In Nathmal v. Moniram , 36 Pratt, J., while feeling 
himself bound as a single Judge to follow the decision of the appellate Bench in Sorabji 
v. A ala Eayhunath 37 disapproved of the view of Scott, C. J., expressed therein. In 
Jiidaji Majaji v. Cooverji Noioroji 3 * Mirza, J., though sitting as a single Judge 
refused to follow the decision in Sorabji v. Kala Eayhunath , 3y on the ground that the 
observations of Scott, C. J., in that case were obiter dicta. He entirely agreed with the 
dissentient views expressed by Pratt. J., in Nathmal v. Moniram™ 

is submitted that the decisions in Sorabji v. Kala Eayhunath 41 and Ebji 
l viersey v. Graham X- Co.,™ have not appreciated or given effect to the deliberate 
change in the language of the section 43 and in view of the considered opinions to the 

contrary both m the same and in the other High Courts, the view expressed in those 
decisions cannot be accepted as a sound one. 

In some decisions 44 the view has been expressed that where a payment has been 
made for a specific purpose or specifically towards a particular decree, the money so paid 
is not liable for reteable distribution. It is submitted that this view is not sound in view 
ot the wide language of the section. In Satnarain Prasad Choudhury v. Mahabir 
l ) asad ChoudhiLvy ** Fazl Ali J., observed as follows : 

“Now S. 73 being imperative, it is obligatory upon a Court to distribute rateably the assets held 
>y i (irrespective of how they came into its hands) among all tho creditors who are entitled to the 
»ene \ o t ns section. The assets are so distributable by the operation of law and there is nothin^ in 
tins section or any other provision of the Code to show that the Court must deal with them in 
accordance with the wishes of the judgment-debtor. When therefore there are several decrees 
ou * an mg against a judgment-debtor and all the requirements of S. 73 are complied with, the 
judgment-debtor cannot prevent rateable distribution by merely earmarking bis payments for the 
benefit of ono of the decree-holders." 


* Kul 91 AIR 1915 UPP BuC 15 (lG) : “ U PP liur 

30. <’25) 12 AIR 1925 Nag 157 (158). 

AIU 1020 Sind 118 ( 110 > : 14 sinJ Ml 

lo4 (lu8). 

32. (’17) 1 AIR 1017 Bom 275 (270). 

33. (’12) 36 Bom 150 (103, 164) (DC). 

34. (’19) G AIR 1010 Mud 017 (G48) : 41 Mad 010 
(017) (DB). (Money paid into Court under O. 21 
It. 55.) 

(■2®> ia AIR 1^26 Mud 507 (308): 49 Mad 38 (DB). 
(Compensation paid by Collector under Laud 
Acquisition Act.) 

(*20) 7 AIR 1020 Cal785(786): 17Cal515!520,521). 

(’39) 26 AIR 1030 Pat 392 (304): 18 Pal404 (D13) 
(’21) 8 AIR 1021 Cal 740 (750). h 

[ ? U , t ^ ee ( ’ 15 > 2 AUl 1915 Mad 230 (236) : 21 
Ind Cas 617 (018). (l-'und to credit of judgment- 
debtor held not assets.)] 

35. (’41) 28 AIR 1911 Nag 239 (240). 

36. (’10) C AIR 1019 Bom 152 (153). 


37. (’12) 36 Bom 156 (163, 101) (DB). 

38. (’20) 13 AIR 1020 Bom 242 (245). (Money paid 
by judgment-debtor under O. 21, R. 43 is assets ) 

39. (’12) 36 Bom 156 (103, 104) (DB). 

40. (’10) 0 AIU 1919 Bom 152 (153). 

41 . (’12) 30 Bom 15G (103, 104) (DB). 

42. (’I7i 4 AIU 1017 Bom 275 (276). 

43 . Compare the old Section 205. 

[Sec ('21) 8 AIU 1021 Cal 740 (750). | 

44 . (’30) 20 AIR 1030 Bom 108 (170). (Amount 

produced by the judgment-debtor to be payablo to 
one decree-holder for specilic purpose of securing 
postponement of sale — Amount is not assets held 
by Court liable to be rateably distributed amount 
all decree-holders.) ° 

(’30) 20 AIR 1039 Bom 112 (113, 114): ILR ( 1930 ) 
Bom 133 (DI1). ' ' 

(’12) 36 Bom 156 (103) (DB). 

(’18) 5 AIR 1018 Mad 704 (704). 

4 p »*Jn 3 . 9 * 20 AIR 1939 1>at 392 (393. 304) : 18 

X (lv 'J U*1, 


4 CPC. 16. 
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In Noor Mahomed v. Bilasiram f 46 Rankin, J., observed as follows : 

“The money paid, with whatever motive, if paid to the Court, is paid upon terms of the Code 
whatever they may be. Those terms, as I read S. 73, have been laid down so that distinction in the 
form in which execution has been had, in the precise extent to which execution has been allowed to 
run, in the exact source or genesis of the fund in Court, are now no part of the definition of the 
assets that are subject to distribution rateably. The object of the new Code in using larger language 
can only be to avoid anomaly. To introduce a distinction on the strength of the voluntariness of the 
payment or the purpose of the debtor, is, I think, to cut down the language and intention of the 
Code upon a principle which is inapplicable to the subject-matter and which if applicable is very 
difficult to imply.” 

But, whore a judgment-debtor ha3 already assigned certain property to a particular 
decree-holder or created a charge on a certain property in favour of a particular decree- 
holder, such property is not liable to the claims of other decree-holders, for rateable 
distribution. 47 Similarly, where the assets in the Court represent security given for the 
satisfaction of a particular decree, the holders of other decrees are not entitled to rateable 
distribution out of such assets, the reason being that in such a case the decree-holder for 
whose benefit security has been given gets a lien on the assets for the satisfaction of his 
decree. 48 

It has been held by the Bombay High Court 49 that where the assets held by the 
Court are derived from property which is not liable to he proceeded against in execution 
of the decree under which the claim for rateable distribution is made, the holder of such 
decree will not be entitled to share in such assets. But the decisions of the Sind Judicial 
Commissioner’s Court cited below 50 are inconsistent with this view which has also been 
dissented from by the Nagpur High Court. 51 It is submitted that the view of the Bombay 
High Court is not warranted by the language of the section. 

As to claims for rateable distribution in cases where a decree-holder is allowed to 
purchase property in execution of his own decree and to set off the purchase money 
against the decretal amount, see o. 21 R. 72, Note 5. 


46. t (’20) 7 AIR 1920 Cal 785 (787) : 47 Cal 515. 

47 . (’37) 24 AIR 1937 All 424 (428) (DB). (Oral 
assignment of debt upheld.) 

48. (’18) 5 AIR 1918 Mad 442 (442) : 41 Mad 327 
(DB). 

(*1H) 5 AIR 1918 Mad 1158 (1159): 38 Ind Cas 481 
(482) (DB). (Decree amount must in such cases be 
regarded as charged on the money deposited.) 

(’20) 7 AIR 1920 Mad 409 (409) (DB). (Where 
something has been done for the credit of the suit 
the party who procures the thing is entitled to a 
preferential right.) 

(’19) 6 AIR 1919 Mad 607 (609) (DB). 

(’15) 2 AIR 1915 Lah 147 (150) (DB). 

(’37) 24 AIR 1937 Mad 531 (532)(DB). (In this case 
the view was expressed that the question depends 
upon whether a charge is created on the property 
given as security.) 

(’39) 26 AIR 1939 Bom 112 (114): ILR (1939) Bom 
133 (DB). (This decision proceeds on the ground 
that in such a case the money is paid for a specific 
purpose. Though the decision itself is right the 
reason is not sound in view of the above discus¬ 
sion.) 

49. (’80) 4 Bom 429 (432) (DB). (House of agricul¬ 
turist sold in execution of decree for rent — Other 


decree-holders are not entitled to rateable distri¬ 
bution.) 

[See also (’38) 25 AIR 1938 Bom 90 (90, 91) : I 
L R (1938) Bom 98.] 

Also aee Notes 8 and 12. 

50. (’41) 28 AIR 1941 Sind 96 (96). (Attachment 
of salary under S. 60 before 1st June 1937 by a 
judgment-creditor saved by S. 3 of the Amending 
Act (IX of 1937) is available by way of rateable 
distribution to another judgment-creditor who is 
not covered by aforesaid S. 3.) 

(’38) 25 AIR 1938 Sind 144 (145). (Salary paid 
into Court under attachment made before amend¬ 
ment of S. 60 by Act IX of 1937 is liable to rateable 
distribution in favour of decree-holder whose suit 
was filed after the comiDg into force of the Act 
although if be himself bad applied for attachment 
be would not have succeeded.) 

51. (’41) 28 AIR 1941 Nog 239 (241). (Where 
there 1ms been an attachment of the judgment- 
debtor’s salary by one creditor prior to 1937 and 
another creditor obtains a decree subsequent to the 
amendment of S. 60, C. P. Code in 1937, be can 
claim rateable distribution in theamouut attached 
in respect of earlier decree — Section 60 does not 
control S. 73.) 
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As to claims for rateable distribution of salary attached under o. 21 R. 48 see 

*°‘ 6 , 2 . , <m . that ™!®‘ 1 Ti ‘ e , c ° st3 o£ realisation must be deducted in calculating the assets 
available for rateable distribution under this section. 53 

5. What are assets. — See Note 4. 

. Cla ™ ant for rateable distribution and attaching decree-holder must 

ciders of decrees for the payment of money. — As already noticed in Note 3 
it is one of the essential conditions for the applicability of the section that the claimants 
feu lateable distribution and the attaching decree-holder must be holders of decrees for 
the payment of money. For definition and meaning of ‘decree’ see s 2 ( 9 ) nnrl fhl i 
thereon. It has been held that where an execution sale 

is ordered to refund the sale price the order- rs one under- S. 47 and therefore amounts to a 
decree. Hence rt has been held that where such order is executed the proceeds of such 
executron are liable to rateable distribution under this section.' It has been bold that a 
payment order under s. 136 of the Companies Act being, under- s. 199 of the Art TwL,, 

section^ r6e> “ ‘° ^ “ “ deoree fol ' purposes of m ^able distribution underThis 

extent **** * *» “»* 

“decree for the payment of money” within the meaning of the section iTTnot 10 ^ “ * 
that the amount of mesne profits should have been ascertained •’ it it * n . eCe f a , ry 
decree-holder has applied under o. 21, R. 42. 4 The reason is that o n ° 1 ! 8 1 lf 

attachment as a proceeding in execution of the decree and the application for 
may, therefore, be treated as one for execution Simil i. lv • i * . fct chmenfc 

under- .3. 80 of the Insolvent Debtor’s Act is a "decree for the payment oTmoney/'^ UP 

There has, however, been a conflict of opinion as to whether n 

rs a decree for- the payment of money” and whether- the bolder of such a decreeTa 'T'™ 
rateable distribution under this section. a decree can claim 

In Hart v. Taraprasanna, G it was held by the Calcutta T-Ii^h • 

wrth the general rule stated above that a holder- of a 6 ’ Q accolcIailce 

decree under which money was payable and other- relief granted wasTTholdT T* 
decree for the payment of money" within the meaning of tiro sector In Vr ^ 
nadaswamy v. Somasundaram , 7 a Pull Bench of the Madras Hi-h Court held f h ! a ~ 
mortgage decree rs one for the payment of money whether there ?s adiLult T a 

personally or not? This view was also adopted by the Punjab Chief Comt in The 


52. (*40) 27 AIR 19-10 Sind 17 (18) 

Note 6 

1 ; 27 AIR 1910 Nag2G7(268): ILR (1942) Nat? 

136. (Dissenting from AIR 1931 Na- 243 ) 

2 iih Veo^M ). 1941 Lah 273 (273) : ° ILR < 1942 > 

[See (’42) 29 AIR 1942 Mad 718 (750), (Scheme 
decree under S. 92 — Direction regarding reali- 
zalion of trust properties including certain amount 
as belonging to trust held not money decree )| 

[But see (’40) 27 AIR 1940 Oudh 237 (240) : 15 
Luck 332 (DB). (Order under S. 186, Companies 
Act, is not decree within S. 73.)] 

3 * < 8 J 5) V 1 , Cal 718 < 729 . 7;} °) (DR). (Grant of any 

ln tllG decree is immaterial.) 

4. ( 34)21AIR 1934 Mad 601 (605):58 Mad 233(DB). 


(’82) 5 Mad 123 (121) (DB). 

5. (’81) 8 Bom 511 (520) (DB). 

6. (’85) 11 Cal 718 (729, 730) (DB) 

7 i^n?^ur nFB> - (Approvins 20 ** 

8. See also the following cases : 

( 16) 3 AIR 1916 Mad 20 (22) : 39 Mnd » 7 n t-n 

(Mortgage decree with direction for personable ' 

m case of lefieiency held to be a monov 31* v CC 

(’02) 25 Mad 211 (286. 28?) (FB) (DecilT^ 

covery of balance after sale of mortirnoSl f re ' 
is a money decree.) mortgaged property 

(’05) 28 Mad 224 (226). (Decree d;re¬ 
mortgaged property in default in H i S 6a,e of 
other properties.) Ult antl balance from 



724 [S 73 N 7] RATEABLE DISTRIBUTION OF ASSETS 

I ~ V ’ 

imdermentioned case. 9 The Full Bench view has been distinguished in a later case 10 
wherein it was held that where a mortgage decree expressly exempts the defendants from 
personal liability , it is not a money decree under the section. The Allahabad High Court 11 
and later decisions of the Calcutta High Court 12 distinguishing Hart v. Taraprasanna, 13 
have held that a mortgage decree is not a decree for the payment of money even though 
it provides for the deficiency of the decree amount being realised, after sale of the 
hypotheca, personally from the mortgagor. The Lahore High Court also has taken a 
similar view. 14 

It is submitted that the Madras view is not sound. The provisions of O. 21 R. 20 
clearly show that the Legislature intended to make a distinction between a “mortgage 
decree" and “a decree for the payment of money." < 

A composite mortgage decree for sale including a personal decree for the balance 
will become a decree for the payment of money within the meaning of this section and the 
holder of such a composite decree will be entitled to rateable distribution, when the net 
proceeds of the sale of the mortgaged properties fall short of the decretal amount. 16 

A personal decree obtained by a mortgagee independently of his mortgage, 16 or 
for interest due on the mortgage, 17 or for the balance due after the mortgaged property 
is sold 18 and found insufficient to satisfy the mortgage debt, are all decrees for the payment 
of money. Again, a decree for money personally against B and against the properties of 
C and D does not thereby lose its character as a money decree against B for the purpose 
of claiming rateable distribution of the assets of B held by the Court. 19 * 

A mortgagee may also waive his lien on the mortgaged property and content 
himself with a mere money decree. In such a case he will, as a money decree-holder, be 
entitled to claim rateable distribution. 20 The section applies to transferees of decrees also 
who apply for rateable distribution. 21 


7. Such decrees should have been obtained against the same judg¬ 
ment-debtor. _ The third condition for the applicability of the section is that the 

decrees should have been obta ined against the same judgment-debtor} 'Where x obtains 


11. (’94) 1G All 418 (420) (DB). 

(1900) 22 All 401 (403) (DB). (Mortgage decree is 
not a money decree under S. 230 (S. 48) of the Code.) 
(’03) 25 All 541 (542, 543) (DB). (Combined mort¬ 
gage decree under Ss. 88 and 90 of the Transfer of 
Property Act (O. 34 Rr. 4 and G) is not a money 
decree under S. 230 of the Code.) 

12. (’98) 25 Cal 580 (583) (DB). 

(’99) 2G Cal 1GG (171) (DB). (Decree for certain sum, 
making the mortgaged properties liable for the 
realization of decree debt.) 

(1900) 27 Cal 285 (289) (DB). 

(•13) 17 Cal W N 1039 (1041, 1042). 

13. (’85) 11 Cal 718 (729, 730) (DB). 

14. (’39) 2G AIR 1939 Lab 303 (304). (Holder of 
mortgage decree cannot claim rateable distribution 
even for costs.) 

[See also (’33) 20 AIR 1933 Lab 48 (49): 14 Lab 

243.] , „ 

15. (’34) 21 AIR 1934 Cal 764 (76G) : 60 Cal 22 

(DB). 

16. (’24) 11 AIR 1924 Pat 434 (43G) (DB). 

17. (’19) G AIR 1919 Oudh 351 (352) : 22 Oudh 
Cas 150 (DB). 


18. (’04) 31 Cal 792 (795, 796) (DB). (Such as a 
decree under O. 34 It. G.) 

19. (’88) 10 All 35 (38) (DB). 

20. (’70) 14 Sutb W R 209 (210) (DB). 

(’74) 21 Suth W R 8G (87) (DB). 

21. (’41) 28 AIR 1941 Mad 795 (796). (Marginal 
note cannot control the section which is wide 
enough to include transferees of decrees.) 

Note 7 

1. (’41) 28 AIR 1941 All 110 (117) : I L R (1941) 
All 77 (FB). (The Legislature added the word 
‘passed' in the new section in order to make it 
clear that the words “against the same judgment- 
debtor” had reference to the decrees themselves, 
and not to the various applications for execution 

contemplated by the section.) 

(’ 15 ) 2 AIR 1915 Cal G58 (G60) : 42 Cal 1 (DB). (A 
decree against a person and a decree against a firm 
of which he is a partner not capable of exeoution « 
against him individually are not decrees against 
the same judgment-debtor.) 

(’34) 21 AIR 1934 Nag 62 (63, 64). (Judgment- 
debtor’s property attached and left with supratdar 

_On his failure to restore, monies realised from 

him _ Monies so realised are in the eye of law 

monies realised from sale of judgment-debtor’s 


9. (’08) 1908 Pun L R No. 121, page 370. 

10. (’12) 23 Mad L Jour 699 (704) (DB). 
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a decree against A, and Y obtains a decree against B, the decrees are not against the 
same judgment-debtor even if A himself is a judgment-creditor of B. 2 

But it is not necessary that all the judgment-debtors in each of the several 
decrees should be identically the same. 8 It is sufficient if there is one judgment-debtor 
common to all the decrees. 4 Thus, where x gets a decree against A, Y, a decree against 
A and B, and z, a decree against A, B and c, the decrees are all “against the same 
judgment-debtor” with respect to the assets of A held by the Court. 5 But if assets are 
realised from c or his property, X and Y are not entitled to claim rateable distribution. 0 

There will bo a difference, however, in the extent of the share of the assets in 
which each of the decree-holders can claim rateable distribution according as the pro¬ 
perties of the one common judgment-debtor or of such debtor and of others, are sold in 
execution. Thus, in the illustration mentioned above, if A’s property is attached and 
sold, X, Y and z will share rateably in the whole of the proceeds. If the properties of A 
and B are sold, X will share in the assets so far as it represents the share of A in the 
property. Y and z will share in the whole of the proceeds. If the properties of A, u 
and c are sold, x will share in the assets representing the share of A in the property, V 
will share in the assets which represent the shares of a and B in the property and / will 
share in the whole proceeds. 7 


From the above, it is clear that where x obtains a decree against A , and Y 
obtains a decree against A and B and the properties of both A and B are sold in execution 
of Y’s decree, X will only be entitled to a rateable distribution of the sale proceeds of 
A s share in the properties, a alone being the common judgment-debtor under both the 
decrees. But, where A and B constitute a joint Hindu family of which A is tho manager 
and X obtains a decree against A as manager of the joint family and Y obtains a decree 
against both A and B eo nomine as members of the joint family, both A and B would be 


property and so the judgment-debtor is common 
and other decree-holders tire entitled to rateable 
distribution.) 

(’01) 25 Bom 494 (49G) (DB). (Decree against a 
judgment-debtor and a decree against his legal 
representative and estate are not decrees against 
the same judgment-debtor.) 

(’10) 3 AIR 191G Cal 261 (2G6) (DB). 

(See also (’ll) 12 Ind Cas 40G (406) (Mad).] 

2. (’09) 5 Mad L Tim 126 (126) (DB). 

3. *(’03) 30 Cal 583 (586, 587) (DB). 

(’ll) 10 Ind Cas 527 (529) (I>B) (Cal). 

(’23) 10 AIR 1923 Pat 521 (522, 523) (DB). 

(’24) II AIR 1924 Cal 801 (804, 805) : 51 Cal 761 
(DB). 

(’30) 17 AIR 1930 Sind 300 (301): 25 Sind L14 178. 

(’35) 22 AIR 1935 Mad 399 (401). 

4. (’24) 11 AIR 1924 Cal 801 (H04, 805) : 51 Cal 
761 (DB). 

( 07) 10 Oudh Cas 129 (131). 

(’ll) 15 Cal W N 872 (874) (DIi). 

(’35) 22 AIR 1935 Mad 399 (400). 

*(’3G) 23 AIR 1936 Mad 40 (41): 59 Mad 93 (PR). 

5. *(’03) 30 Cal 583 (58 5, 587) (FB). (Overruling 
12 Cal 294.) 

(’38) 25 AIR 1938 Lull 801 (802). (Decree against 

.4, JJ and C — Another decree against li and C 
only.) 

(’81) 3 All 579 (.580) (DB). 

('83) 9 Cal 920 (921, 922) (DB). (Decree against .1 

— Another decree against A and 73.) 


(’03) 26 Mad 179 (181, 182). (One decree against 
father—Another decree against father and son.) 

('18) 5 AIR 1918 Cal 281 (282) (DB). (Two decrees 
each against two out of three executors one of 
them being common to both.) 

(’05) 29 Bom 528 (529) (DB). (Dissenting from 16 
Bom G83.) 

(’05) 27 All 158 (160) (DB). (Decree against S — 
Another decree against S personally and as repre¬ 
sentative of JC.) 

(’26) 13 AIR 1926 Bom 150 (151) (1)B). (Decree 
against li and C —Another decree against C alone.) 

(’99) 22 Mad 241 (244) (DB). (One decree against 
father and son, another decree against the son 
alone.) 


( 99) 3 Cal W N 3G8 (371) (DB). (First decree 
against P and S — Second against 1‘ and II — 
Third against P, li and S.) 

(’88) 10 All 35 (38) (DB). (A decree against three 
judgment-debtors and another decree against four 
judgment.debtors, three beiug common to both.) 

(’28) 1.3 AIR 1928 Rang 90 (96, 97) : 5 Rang 757. 

( 05) 8 Oudh Cas H6 (91). (The test is really to see 
whether rateable distribution has been applied for 
against the Paine judgment-debtor.) 

(But see (’19) 6 AIR 1919 Mad 758 (758) (|>R). 

(Submitted not correct.)] 

6. (’33) 20 AIR 1933 Pat 277 (27S). 

7. *pi’03) 30 Cal 583 (586) (FB). 

(’05) 27 All 158 (160) (DB). 

( 0.5) 29 Bom 528 (529, 530): 7 Bom I, R 567 ( 568 ) 

(DB). 
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judgment-debtors under both the decrees and x will be entitled to a rateable distribution 
of the proceeds obtained by the sale of the entire family properties and not only to a 
rateable share in the proceeds obtained by the sale of A's share in the properties. The 
reason is that where a person is sued as manager of a joint Hindu family, it must be 
taken that he represents all the members of the family and they are constructively 
parties to the suit. 8 

Suppose, x obtains a decree against A, a Hindu father and Y obtains a decree 
against A and his sons B and c, and suppose that the entire joint family properties 
belonging to A, B and c are sold in execution of y’s decree. Is x entitled to claim a 
share in the entire proceeds ? In other words, are all the judgment-debtors to be con¬ 
sidered to be the same under both the decrees ? It has been held by the Madras High 
Court that it must be considered that both the decrees have been passed against the 
same judgment-debtors. 9 This view is founded on the ground that in such cases both the 
decrees are executable against the same properties, that a liberal construction should be 
adopted in regard to the words “same judgment-debtor” in this section and that without 
unduly straining the language of the section, decrees executable against the same 
properties may be treated as decrees passed against the same judgment-debtors. 10 The 
Bombay High Court has, however, held to the contrary. 11 

The words “same judgment-debtor” will not include a person who does not occupy 
the same character in all the decrees. 12 Thus, where X obtains a decree against A in his 
personal capacity and Y obtains a decree against him as heir of P, the two decrees are 
not against the same judgment-debtor. 1 * Similarly, a decree against A in his personal 
capacity and a decree against a firm of which A is a partner are not decrees against the 
“same judgment-debtor.” 14 The Calcutta High Court has, however, in the undermentioned 
decisions 15 taken the view that a decree obtained against a person as the heir of a deceased 
person and another decree obtained against him in his personal capacity are decrees 
against the same judgment-debtor within the meaning of the section. Similarly, the same 
High Court has held in the undermentioned decision 10 that a decree passed against a firm 
is really one against the individuals constituting the firm and hence, the judgment-debtors 
under a decree against a firm and under a decree against the individuals constituting the 


8. (’36) 23 AIR 1936 Mad 1*23 (1*25). (An exten¬ 
sion of the principle in AIR 1936 Mad 40 : 59 
Mad 93 (FB).) 

(But see (’41) *28 AIR 1941 Bom 324 (3*25): ILR 
(1941) Horn 540 (DB). (Decree against father as 
manager and decree against father and son are 
not decrees against same judgment-debtor.)] 

9. \ (’40) 27 AIR 1940 Mad 525 (526, 527) (FB). 
(Joint Hindu family — Decree against grandfather 
must be deemed to be passed against son and 
grandson to the extent of their interest in family 
property — Decree against grandfather, son and 
grandson — Another decree against grandfather 
and son only — Grandfather and son adjudicated 
insolvents — Both decree-holders are entitled to 
rateable distribution in grandson's interest under 
S. 73 : AIR 1937 Mad 253 overruled.) 

( 36) 23 AIR 1936 Mad 948 (918). 

( 37) 24 AIR 1937 Mad 504 (508, 509). 

+ (’03) 26 Mad 179 (181, 18*2). 

10. (’37) 24 AIR 1937 Mad 504 (508, 509). (Fol¬ 
lowing AIR 1936 Mad 10 : 59 Mad 93 (FB).) 

11. (Ml) 28 AIR 1941 Bom 324 (325): ILR (1941) 
Bom 510 (DB). (Decree against father as manager 


and decree against father and son are not decrees 
against same judgment-debtor.) 

12. (’36) 23 AIR 1936 Mad 40 (42) : 59 Mad 93 
(FB). 

13. (Ml) 28 AIR 1941 Bom 3*27 (328): ILR (1941) 
Bom 544 (DB). 

(’ll) 1 AIR 1914 Low Bur 191 (191). 

(’01) *26 All 28 (34) (DB). (Decree against Y, heir 
to P — Decree against Y in his personal capacity, 
not ngainst the same judgment-debtor.) 

(’19) 6 AIR 1919 Oudh 326 (328) : 22 Oudh Cas 
194 (199, 200) (DB). (Decree ngainst three heirs of 
M as representing his estate— Decree against one 
of the heirs in his personal capacity.) 

(’36) 23 AIR 1936 Mad 40 (42) : 59 Mad 93 (FB). 
.[See also (’20) 7 AIR 19*20 Mad 403 (404, 405).] 

14. (’15) *2 AIR 1915 Cal 658 (660) : 42 Cal 1 (9) 
(DB) 

(’37) *24 AIR 1937 Lah 937 (938) : 18 Lah 637 
(DB). (AIR 1915 Cal 658 : 42 Cal 1 followed.) 

15. (’36) 23 AIR 1936 Cal *210 (212) : 63 Cal 923. 
(’85) 11 Cal 718 (728). 

16. f (’38) 25 AIR 1938 Cal 316 (318). 
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firm are the same for the purpose of this section. The Bombay High Court has held a 
similar view in a recent decision. 17 

A decree is passed against A during his lifetime. Another decree is passed against 
A’s heirs after As death. Are the two decrees against the same judgment-debtor? On this 
question, there is a conflict of decisions. The High Courts of Bombay, 18 Calcutta 10 and 
Rangoon -0 have held that in such cases the decrees are not against the same judgment- 
debtor notwithstanding the fact that both the decrees are founded on a liability of the 
deceased. But. the Madras High Court has, in a Full Bench decision, 21 held that 
the decrees are against the same judgment-debtor. The Madras view proceeds on the 
ground that it is not necessary under this section that the several decrees must be against 
the same persons co nomine and that decrees which are capable of execution against the 
same estate may, without unduly straining the language of the section, be regarded as 
passed against the same persons. The Madras view has been adopted in recent Full 
Bench decisions of the Allahabad 22 and Lahore 23 High Courts. 

Where A and D each obtained a decree against B, and after B’s death C who was 
the legal representative of B purchased a’s decree with moneys not belonging to B’s estate, 
c is not disentitled to claim rateable distribution, along with D, by reason only of his 
being the legal representative of B. 2 * 

Where A and B each obtains a decree against the same judgment-debtor, c, and 
D stands surety for C in regard to A’s decree, though D may be treated as A’s judgment, 
debtor as his liability is co-cxtensive with the principal debtor, he cannot be considered to 
be a judgment-debtor under B's decree and B cannot claim rateable distribution of the 
money paid by D in respect of the decree in A’s favour. 20 


8. Claimant for rateable distribution must have applied for execution 
to the Court by which assets are held. — In order to claim rateable distribution, 
a decree-holder must have applied under o. 21 It. 11 of the Code for execution of his 
decree. 1 Such an application is necessary, not only for the enforcement of his right to 


17. (’43) 30 AIR 1943 Bom 156 (158). (Suitagainst 
firm — Partner served and appearing — Decree 
against partner—Decree against him in suit against 
him personally — Both are against “same judg¬ 
ment-debtor”.) 

18. (’37) 24 AIR 1937 Bom 461 (462, 1G3) : ILIt 
(1937) Born 795 (DB). 

t (’01) 25 Bom 494 (496, 497) (DB). 

[See also (’41) 28 AIR 1941 Bom 324 (325): ILIt 
(1941) Bom 540(DB). (The expression, “the same 
judgment debtor” in S. 73, C. P. Code, must be 
construed strictly— Obiter.)] 

19. (’35) 22 Allt 1935 Cal 738 (739) (DB). (Sec¬ 
tion 14G cannot enlarge the scope of Section 73.) 

(’30) 17 AIR 1930 Cal 454 (455). 

20. (40) 27 AIR 1940 Rang 243 (21G) : 1940 Rang 
L R 492. 

2 1.*(’30) 23 AIR 1936 Mad 40 (41, 42) : 59 Mad 
93 (FB). (3.3 Mad 465 should be deemed as over¬ 
ruled by this Full Bench decision.) 

22. (’41) 23 AIR 1941 All 110 (lls) : ILR (1941) 

All 77 (FB). (A I R 1939 All 545 overruled_ 

Bajpai, J., contra.) 

23. (’43) 30 AIR 1913 Lab 143 (154) (FB). 

24. (’*9) 13 Bom 171 (176) (D13). 

[Sec also (’42) 29 AIR 1942 Mad 260 (265, 266): 
II.R (1942) Mud 360. (Creditor who had attach¬ 
ment before judgment obtaining decree and 


succeeding debtor as heir — Decree obtained by 
another creditor against such heir as representa¬ 
tive of debtor and property in his hands sold in 
execution—Heir will be entitled to rateable distri¬ 
bution if other properties are not suflicient to 
satisfy his decree.)] 

25. (*42) 29 AIR 1942 Oudh 491 (492). 

(’40) 27 AIR 1940 Nuu 79 (79). 

Note 8 

1. (’41) 28 AIR 1941 Ma.i 125 (126). (Sections 63 
and 64 do not indicate that the Court should sno 
moln ascertain the various claimants and divide 
the money among them.) 

(’40) 27 AIR 1940 Rang 201 (202) : 1940 Rang Lit 
421 (FB). (No inherent power to order rateable dis¬ 
tribution in absence of application for execution.) 

(*16) 3 A I It 1916 Mad 792 (793) : 38 Mad 221 
(224). (Overruled on another point in A I R 1921 
Mad 218 : 44 Mad 100 (FB) ) 

(’13) 14 Mad L Tim 533 (533) (DB). (Decree- 
holder’s application for execution of attached 
decree obtained by tlie judgment-debtor is in sub¬ 
stance an application for execution of his own 
decree.) 

(’13) 25 Mad L .Tour 601 (601). 

(’23) 10 AIR 1923 Pat 521 (524) (DB). 

* ~ A ! U 382 (-183). (Mere prayer for 

rateable distribution is not suflicient). 
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rateable distribution but also to control similar rights of rival decree-holders. 2 But it i& 
not necessary for a decree-holder to make a specific application for rateable distribution. 3 

The application must be in form, and in substance one for execution. 4 A mere 
omission to give certain particulars or other technical defects will not invalidate an 
application for execution for the purposes of S. 73. 6 Nor is it necessary that attachment 
should be asked for or should follow the application for execution. 0 Where an application 
for execution is presented to the Court before the receipt of assets by the Court but being 
defective is returned and is represented only after the receipt of assets, the application 
must be deemed to have been validly made on the date on which it was originally 
presented, and is sufficient for the purpose of this section. 7 

The following have been held not to be applications for execution, for the purposes- 
of section 73: 

(1) An application merely for rateable distribution. 8 

(2) An application merely for attachment of property without anything more. 8 


(’31) 5 Bom 198 (201) (DB). 

('89) 1889 Pun Re No. 93, page 330. 

(’81) 7 Cal 553 (555) (DB). 

(’12) 35 Mad 588 (589). 

(’17) 4 AIR 1917 Mad 692 (692). 

(’29) 16 AIR 1929 Nag 148 (150) : 25 Nag L K 91 

(DB). (Mere prayer lor rateable distribution is not 
valid.) 

(’21) 8 A I R 1921 Nag 5 (5) : 17 Nag L R 143. 
(Application must conform with provisions of 
O. 21 R. 11 (2).) 

(’29) 16 A I R 1929 Mad 703 (704) : 52 Mad 760 
(FB). (Substantial compliance with O. 21 R. 11 is 
sufficient for purposes of S. 73.) 

(’ 16) 3 AIR 1916 Cal 371 (371) (DB). 

(’05) 27 All 132 (135) (DB). (It is not necessary 
that it should be made in the course of proceedings 
initiated by other decree-holders or in such a way 
that they have a knowledge of it.) 

(1900) 2 Bom L R 489 (491) (DB). 

(’81) 6 Bom 16 (17, 18) (DB). (Though it is pos¬ 
sible that under certain circumstances the sale 
might be set aside.) 

(’26) 13 AIR 1926 Mad 179 (180). (It is not neces¬ 
sary that the application should be such as to end 
in successfully obtaining satisfaction ofthodecree.) 

( 25) 12 AIR 1925 Mad 587 (587). (No separate 
application for rateable distribution necessary.) 

('ll) II Ind Cas 187 (189) (DB) (Cal). (Where 
receiver has been appointed to the properties of 
judgment-debtor a decree-holder must get leave of 
Court before applying under this Section.) 

(’30) 17 A I R 1930 Rang 342 (344) : 8 Rang 294 
(DB). (Letter by Collector to Judge for money due 
under decree—Not sufficient.) 

2. (’0G) 33 Cal 639 (643). 

3. (’33) 20 AIR 1933 All 337 (338) (DB). 

(’37) 1937 Mad WN 480 (486) (DB). (The fact that 
a decree.holder claims payment of the whole 
amount to himself cannot deprive him of his right 
to a share, if that is all that he is entitled to under 
the law.) 

4. (’13) 11 Mad L Tim 533 (533) (DB). 

(11) 34 Mad 25 (27) (DB). 

5. (’29) 16 AIR 1929 Mad 703 (704) : 52 Mad 760 
(l'B). (Failure to give particulars.) 


(’28) 15 AIR 1928 Nag 332 (333). (Application, 
stating inability to obtain transfer certificate which 
is subsequently received, is sullicient compliance 
with O. 21, R. 11.) 

(’13) 14 Mad L Tim 533 (533) (DB). (Application 
to execute attached decree is really one to execute 
the decree-holders’ own decree.) 

(’92) 15 Mad 372 (377) (DB). (Application for exe¬ 
cution asking for attachment of property already 

vested in receiver and for rateable distribution also.) 
(’05) 1 Cal L Jour 315 (318) (DB). (Simultaneous 
execution applications not invalid.) 

[See (*81) 7 Cal L Rep 537 (538). (List of property 
incomplete—Application is valid—No question of 
rateable distribution involved.)] 

[But see (’28) 15 AIR 1928 Mad 496 (497) : 55 
Mad L Jour 120 (122) (DB). (Mereorderof trans¬ 
fer is not enough if the decree is not actually 
received.)] 

6. ('09)9 Cal L Jour 210 (214) (DB). 

(’81) 7 Cal 34 (37. 38) (DB). (Illustrative case.) 

('ll) 13 Bom L R 1189 (1192) (DB). 

(’31) 18 AIR 1931 All 92 (94) : 53 All 125 (DB). 
(Especially where property is attached and brought 
to sale under another decree.) 

(’30) 17 AIR 1930 Mad 4 (11). (Do.) 

[See however (’40) 27 AIR 1910 Bom 190(192) : 

I L It (1940) Bom 146.) (Deeree against Hindu 
copurcener — Attachment of nndivided share— 
Death of coparcener — Sale of share in execution 
after death—Application for rateable distribution 
by other decree-holders without prior attachment 
of share of coparcener not maintainable because 
in absence of attachment property passes by sur¬ 
vivorship to other coparceners.)] 

7. (’36) 23 AIR 1936 Mad 91 (92):59 Mad 303(DB). 

8. (’29) 16 AIR 1929 Nag 148 (150) : 25 Nag L R 
94 (DB). 

(’10) 34 Mad 25 (27) : 7 Ind Cas 856 (857) (DB). 
(’33) *20 A I It 1933 Oudh 75 (75). (Application 
merely for rateable distribution may be amended 
under O. 21 R. 17 into one for execution.) 

(’21) 8 AIR 1921 Nag 5 (5) : 17 Nag L It 143. 

(’25) 12 AIR 1925 Nug 382 (383). 

(’89) 1889 Pun Re No. 93, page 330. 

9. (’26) 13 AIR 1926 Cal 249 (250) (DB). 
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(3) An application to a superior Court to transfer to itself, an execution case 
from an inferior Court. 10 


(4) An application to a Court for an order to another Court not to sell 
properties. 11 


(5) An application for payment out of Court, by a Judge’s summons. 12 

Not only is an application for execution necessary, but such application must have 
been made to the Court i. e., the Court which holds the assets. 13 Where all the decrees 
are of the same Court as the one which holds the assets, the application for execution 
must, of course, be made to that Court. But where the assets are held by Court A and 
the decree under which the claim for rateable distribution is being made has been passed 
by Court B, such claim cannot be allowed unless before the receipt of assets by Court A 
an application has been made to that Court for execution of the decree. 14 (This is the 
general rule. In cases coming under S. 63, an application to the Court actually holding 
the assets is not necessary: see below.) This necessarily involves the condition that the 
decree must have been transferred to Court A for unless the decree is transferred to that 
Court no application can be made to it for execution of the decree, (see s. 38.) But, it is 
not necessary that the copy of the decree must have actually reached Court A. It is 
enough if Court, B has ordered the transfer of the decree to Court A and the decree-holder 
lias applied to that Court for execution before the receipt of assets by it. 15 

Suppose now that X obtains a decree in a superior Court against A and applies 
for execution there, y obtains a decree against A in an inferior Court. Then _ 

(1) If Y has not applied for execution of his decree either in the superior or in 

the inferior Court, he will not be entitled to rateable distribution with X. lrt 

( 2 ) If he gets his decree transferred to the superior Court and applies for 

execution there, he will of course be entitled to participate in the rateable 
distribution. 17 


(3) If he has applied for execution to the inferior Court, ho may get his 

execution case transferred to the superior Court. This will practically 
amount to his applying to the superior Court itself for execution and, 
consequently, ho need not apply again to the supe rior Court, for execution. 1 ” 

(4) If lie has applied for execution to the inferior Court but has neither got his 

execution case transferred to the superior Court nor has applied to such 
Couit for execution, is he entitled to rateable distribution along with X ? 

On this question, there is now a consensus of judicial opinion that whore the same 
property of the judgment-debtor has been attached by both the superior and inferior 


(’02) G Cal W N ccxxiii (223) (DB). (Mere attach- 
ment is not enough.) 

10. (’21) 8 AIR 1921 Cal 87 (89) (DB). • 

11. (’10) 11 Cal W N 396 (399) (DB). 

12. (’10) 3 AIR 1916 Mad 792 (793) : 38 Mad 221 
(224). (Overruled on another point in AIR 1921 
Mad 218 : -1 1 Mad 100 (FB).) 

13. (’39) ILlt (1939) 1 Cal 488 (192) ,DB). (Unless 
(ho case comes under S. G3, oneof several executing 
Courts, even though of a higher grade tburany of 
the other Courts cunnot order rateable distribution 
of assets held by another Court.) 

(’12) 35 Mad 588 (589). 

(See however (’39) 26 AIR 1939 Bom 468 (470). 
(But a Court which is wrongly pos-essedof assets 
cannot pass an order for rateable distribution .__ 


One Court getting a transfer of assets and execu¬ 
tion proceedings from another Court without a 
proper order of transfer by Dist. Court or lligl, 
Court—No power to rateablv distribute.)I 

14. (’12) 35 Mad 588 (590. 591). 

15- (’33) 20 AIR 1933 Mad 627 (627) : 56 Mad 
692 (Dip. (Dissenting from AIR 1928 Mad 496 ( 
(’12) 35 Mad 588 (591). 

16. ('28)15 AIR 192s Mad 196 (497). (An invalid 
application was made to the superior Court.) 

17. For transfer of decree for execution, see Ss 3 s 

39 and 40. ’ - 


(1900) 22 All 1*2 (186) (DB). 

18. (’92) 16 Bom 683 (680, 687) 

(‘96) 20 Bom 377 (379, 380). 

C3G) 23 AIR 1936 Luh 519 (520, 521). 
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Courts and the property or its proceeds are received or realised by the superior Court, 
Y will be entitled to a rateable share of such property or proceeds, although he has not 
applied for execution to such superior Court, nor has got his execution case transferred to 
such Court. 19 In some of the earlier decisions, 20 however, a contrary view was taken. But, 
this view being opposed to the trend of recent decisions in all the High Courts must be 
treated as being no longer good law. It will be seen that such cases will fall under S. 63 
which runs as follows: 

Where property not in the custody of any Court is under attachment in execution of decrees 
of more Courts than one, the Court which shall receive or realize such property and shall determine 
any claim thereto and any objection to the attachment thereof shall be the Court of highest grade, or, 
where there is no difference in grade between such Courts, the Court under whose decree the property 
was first attached.” 

The view that in the above case a fresh application to the superior Court is not necessary 
is chiefly based on the ground that ss. 63 and 73 must be read together, that the true view 
of S. 63 is that the receipt of assets by the superior Court in such cases is on behalf of all 
the Courts that have attached the property represented by the assets, and that therefore, 
the application to the inferior Court which has resulted in the attachment by that Court 
is really one to the Court by which the assets are received and held and as such is 
sufficient for the purposes of this section. 21 

Certain decisions give some other reasons also : 

(a) In such cases, this section does not apply at all and it is only S. G3 that 
applies and as that section does not require any application for execution 
to be made to the superior Court by which assets are held, no such appli¬ 
cation is necessary. 22 It is submitted, this view is not correct. Section 63 
merely points out the Court which shall determine the claims for rateable 


19. t (’39) 26 AIR 1939 All 139 (1G1) : ILR(1939) 
All 162 (DB). 

(’33) 20 AIR 1933 All 363 (5G4) : 55 All 622. 

+ (’35) 22 AIR 1935 Bom 170 (178) : 59 Bom 310 
(DB). 

f (’30) 23 AIR 193G Cal 723 (727) : ILR (1937) 1 
Cal 391. 

(•34) 21 AIR 1934 Cal 559 (500) : 01 Cal 419. 

(’25) 12 AIR 1925 Cal 9GG (970) (DB). 

(*05) 1 Cal L Jour 315 (318) (DB). 

(’98) 2 Cal W N 126 (127) (DB). 

(’02) 29 Cal 773 (777, 778) (DB). 

(’94) 21 Cal 200(203, 200) (DB). (Approving 12 Cal 
333.) 

f (’38) 25 AIR 1938 Lab 751 (756). 

C36) 23 AIR 1930 Mad 797 (798) : 59 Mad 1028 
(DB). 

(’35) 22 AIR 1935 Mad 904 (906) (DB). 

(’35) 22 AIR 1935 Mad 988 (994). 

| (’14) 1 AIR 1914 Mad 454 (455) (DB). 

(’12) 35 Mad 588 (590). 

\ (’37) 24 AIR 1937 Nag 80 (82) : ILR (1937) Nag 
219 . 

(’31) 18 AIR 1931 Nag 127 (127) (DB). 

(•10) 13 Oitdh Cas 291 (294) (DB). 

(’31) 18 AIR 1931 Rang 111 (112). 

(’28) 15 AIR 1928 Rang 157(158): 0 Rang 131 (DB). 
(’15) 2 AIR 1915 Low Bur 59 (59). 

(’38) 25 AIR 1938 Sind 175 (170). 

| Sec (’ ll) 28 AIR 1941 Oudh 277 (278). (Where 
a decree-holder applies for execution and subse¬ 
quently finding that the assets of his judgment- 


debtor are under attachment in respeot of other 
decrees in other Courts, thereafter applies under 
Ss. 63 and 73, for transfer of his decree to the 
Court holding the assets and for rateable distribu¬ 
tion, bis right to ratenble distribution arises from 
the date of the execution application itself and 
not from the date of the application under Ss. 63 
and 73.)] 

20. (’94) 18 Bom 456 (457) (DB). 

(’92) 16 Bom 683 (687). 

(’80) 5 Bom 198 (201) (DB). 

(’80) 4 Bom 472 (473) (DB). 

(’21) 8 AIR 1921 Cal 87 (89) (DB). (Application to 
superior Court is necessary when the attachment 
in the inferior Court is subsequent to that in the 
superior Court and not when it is prior.) 

(’09) 3 Ind Cas 105 (108, 109) (DB) (Cal). 

(’02) 29 Cal 548 (553) (DB). 

(’26) 13 AIR 1926 Lah 538 (539). 

(’13) 25 Mad L Jour 601 (602). 

(’83) 6 Mad 357 (359) (DB). 

(’28) 15 AIR 1928 Rang 96 (97) : 5 Rang 757. 

(’26) 13 AIR 1926 Sind 177 (177) : 20 Sind L R 

111 . 

21. f (’14) 1 AIR 1914 Mad 454 (455) (DB). 

f (’36) 23 AIR 1936 Cal 723 (727) : I L R (1937) 
1 Cal 391. 

t (’36) 25 AIR 1938 Lah 754 (756). 

22. (’39) 26 AIR 1939 All 159 (161) : ILR (1939) 
All 162 (DB). 

(’94) 21 Cal 200 (203, 206). (Following 7 Cal ooi.) 
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distribution in such cases, but does not lay down the circumstances under 
which such rateable distribution can be claimed. For the latter purpose, it 
is only section 73 that must be seen. 23 


(b) Tho expression “application to the Court” in this section refers to an 
application to the appropriate Court and not necessarily to the Court by 
which assets are held. 24 This view, again, it is submitted, does not seem to 
be sound as that would entitle a decree-holder even in a case not covered 
by section 63 to rateable distribution under this section though he has not 
applied to the Court holding the assets for execution — a result not 
contemplated by any of tho decisions which all seem to agree in the view 
that the section requires an application for execution to be made to tho 
Court which actually or constructively holds the assets. 

It has been held by the Madras High Court that it is a general principle under 
S. G3 that where the same property is attached in execution of several decrees by several 
Courts against the same judgment-debtor, the receipt of assets by any one of such Courts 
is a constructive receipt by each of them so that the attaching decree-holder in each such 
Court is entitled to share rateably in such assets. So, even if the assets are held by a 
Court of an inferior grade, a decree-holder who has attached the property through a 
Court of a superior grade will be entitled to rateable distribution, although he has not 
applied for execution to the Court of the inferior grade. 23 


But where there is no application for execution made to the Court holding tho 

assets before tho receipt of such assets, and the claim for rateable distribution is°only 

based on the applicant having attached the same property through another Court, he is 

not entitled to share rateably in all the assets held by the Court but only to share in that 

portion of it which represents the property attached by him. 20 The reason is that it is 

only in respect of such portion that the court which has attached the property can bo 

deemed to have constructively received the assets when the same are received by the 
distributing Court. 

Illustration. 


A who has a decree for payment of money against J executes his decree in the Court of a 
particular Subordinate Judge and attaches and sells properties A', Y and the proceeds of which are 
received by that Court. B,C and D who have decrees for the payment of money against J proceed to 
execute their respective decrees in other Courts, say, the first, second and third Court of the Munsif 
of a particular place, and attach respectively, A', Y and These attachments are effected before the 
sale proceeds are received by the Subordinate Judge. They do not apply for execution of their decrees 
in the Court of the Subordinate Judge, nor are their executions transferred to that Court before the 
receipt of assets by that Court, but they bring the fact of the attachments to the notice of the 
Subordinate Judge. The entire proceeds of the sale of A', 1' and Z cannot be distributed by the 
Subordinate Judge amongst A, B , C and 1) rateably under Section G3, but the proceeds of the sale of 
A have to be distributed rateably between A and B, those of Y between A and C and those of 2 
between A and D. But where before the receipt of the assets by the Court of the Subordinate Judge 
B. C and D also apply to that Court for execution of their decrees after getting their decrees 


23. f(*35) 22 AIR 1935 Bom I7G (177) : 59 Bom 
310 (DB). 

24. (’35)22 AIR 1935 Bom 17G (178) : 59 Bom 
310 (DB). (Section 73 differs in its language from 
S. 295, the corresponding provision in the Code of 
1882, in that the latter section expressly required 
an application for execut ion to the Court “by which 
such assets are held” while this section only speaks 
of an application to the “Court.”) 


25. (’35) 22 AIR 1935 Mad 988 (995). 

2 f C* 3 -!?) 23 AIU 1930 Cal 723 (725) : ILR (1937) 


(’12) 35 Mad 588 (590). 

iBut see CM) 1 AIR 1911 Mad 454 (45G) (DB). 
(lhe observations towards tho end of the jud«- 
ment m this case seem to indicate that the above 
proposition was not approved of in this case )] 
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transferred to that Court, B, C and D would be entitled to share in the sale proceeds of all the 
properties X, Y and Z 27 

Suppose A, B and c each obtain a money decree against D, respectively in Courts 
X, Y and z. x and Y are Courts of the same grade and z is a Court of a higher grade 
than either X or Y. A attaches certain property belonging to the judgment-debtor in 
execution of his decree through Court X. C attaches the same property in execution 
through Court Z. The property is sold and the sale proceeds are held by Court z. In such 
a case, it has been seen above that A will be entitled to rateable distribution of the assets 
although he has not applied for execution to Court z. Is B who has neither attached the 
property through Court Y nor applied for execution to Court z entitled to a rateable share 
of such assets ? It has been held by the Nagpur High Court in the undermentioned case 28 
that B is entitled to a rateable share. The decision proceeds on the ground that in such a 
case the rateable distribution takes place under s. G3 which confers upon Court Z the 
power to determine all claims to the attached property including claims for rateable 
distribution and that under that section the word “claims” does not mean merely claims 
of persons who have attached the property. It is submitted that the decision cannot be 
supported. As already pointed out, it is not a correct view to hold that in such cases 
s. G3 alone applies and that a reference to the provisions of s. 73 is not necessary. Under 
the latter section an application to the Court holding the assets is necessary for making 
a claim for rateable distribution. But in the case of decree-holders who have already 
attached the property (from which the assets are derived) through Courts of inferior 
grade, a fresh application for execution to the Court of the superior grade which holds 
the assets is not necessary. The reason is that in such cases, the application to the Court 
of the inferior grade itself is to be treated as an application to the Court holding the 
assets, because the Court of the superior grade must bo deemed to receive and hold the 
assets on behalf of all the Courts through whom the property has been attached. But this 
principle cannot apply to persons who have not attached the property through the inferior 
Court. 

It has been held by the Bombay High Court 28 ' that the application for execution 
referred to by tho section is one which on the face of it is entitled to succeed. On this 
ground, it has been held that if the decree is on the face of it one which could not be 
executed against the property represented by the money in the Court, the Court cannot 
allow the holder of such decree to share in the rateable distribution of the money. 30 

For the purposes of s. 73 an ordinary Civil Court and the same Court invested 
with Small Cause powers arc distinct Courts. 31 But where the decree of a District Munsif 
passed in the exercise of his ordinary jurisdiction is transferred for execution to the Small 


27. (’30) 23 AIR 1030 Cal 723 (725) : I Lit (1937) 
1 Cal 301. 

28. (’37) 24 AIR 1937 Nag 80 (33) : 1LR (1937) 
Nag 219. 

29. (’38) 25 AIR 1933 Dorn 00 (90) :ILli (l()38) 
Bom 08. 

30. (’38) 25 AIR 1938 Bom 90 (00) : I L R (193S) 
Bom 0s. (Decree .showing on face of it that tho 
judgment-debtor is agriculturist — Decree-holder 
cannot claim rateable distribution of sale proceeds 
of the immovable property of the judgment-debtor 
— 1 Bom 120 and 23 All 10G, followed.) 

Also see Notes 1 and 12. 

31. (’13) 30 AIR 1013 Mad 2G2 (263). 

See Section 33 of the Provincial Small Cause Courts 


Act, IX of 1887. (The decisions prior to Act, IX 
of 1887, were conflicting as there was no Section 
corresponding to Sec. 33 of that Act in Act X of 
18G9.) 

See the following cases : 

(’85) 0 Bom 174 (170). (They are not distinct 
Courts but the same Court.) 

(•9-1) 18 Bom 61 (64). (Where a particular small 
cause suit is transferred to an ordinary Court, 
there are no two distinct Courts.) 

(’85) 9 Bom 237 (241). (Same Court if jurisdiction 
is locally co-extensive — If not, distinct Courts.) 

(’88) 12 Bom 186 (189). (Distinct Courts.) 

(’81) 3 All 710 (712). (Do). 

(’84) 8 Bom 230 (234) (Do.) 

Also see S. 39, Note 10. 
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Cause side of the Subordinate Court, the holder of the decree so transferred is entitled to 
claim a share in the assets realised by tho Subordinate Judge’s Court in execution of a 
Small Cause decree as if both the proceedings are in the same Court. 33 

9. Effect of dismissal of the application for execution. — To entitle a 
decree-holder to claim rateable distribution it is essential that there should be a subsisting 
decree 1 and that his application for execution should bo pending and undisposed of at 
the time of the receipt of the assets. 2 If the application had been struck off or dismissed 
before such date, he cannot participate in the distribution. 3 It has, however, been held 
that although there may be a formal order dismissing an application for execution, where 
such order is not a judicial order but only an order for administrative or statistical 
purposes, the application must bo deemed to be pending notwithstanding such dismissal and 
the applicant will be entitled to rateable distribution of the assets received subsequently. 4 * 
But, where an execution application has been struck oil as wholly infructuous, it cannot 
be said to be pending merely because the attachment has been ordered to continue. 6 A 
dismissal of the application after the date of the receipt of assets will not affect the right 
to rateable distribution which had accrued to the decree-holder earlier at the time of the 
receipt of assets. 0 


10. Claimant attaching before judgment. — An attachment before judgment 
confers no right on the party who obtains the attachment, 1 the only benefit which he gets 
by such attachment being that, when he applies subsequently for execution, he need not 
re-attach the properties. 2 A decree-holder who has obtained an attachment before 
judgment of his debtor’s property will not thereby become entitled to get rateable 


32. ('02) 15 Mad 345 (347) (DB). 

Note 9 

1. (’71) 15 Suth W It 219 (220) (DB). (Decree bar¬ 
red — No right to rateable distribution.) 

(’16) 3 AIR 1916 Cal 264 (266) (DB). (Decree bar¬ 
red or satisfied — No rateable distribution.) 

2. (’40) 27 AIR 1940 Nag 302 (303) : I I, R (1912) 
Nag 139. 

(’10) 5 Ind Cas 145 (145) (DB). 

(’82) I Mad 383 (385) (DB). 

<’10) 5 Ind Cas 820 (820) (DB) (Mad). 

(’35) 22 AIR 1935 Rang 135 (137) : 13 Rang 514. 
(The word ‘application’ in S. 73 cannot be un¬ 
qualified — It must mean an application made in 
accordance with law, not barred by limitation, not 
yet satisfied, and capable of being satisfied and it 
mu3t also mean an application still subsisting and 
pending, and not already disposed of, whether on 
the merits or by default.) 

(’37) 24 AIR 1937 Nag 16 (17) : I L R (1937) Nag 
420. 

[Sec also (’26) 13 AIR 1926 Cal 957 (958). (Exe¬ 
cution application duly made — Death of decree- 
holder before receipt of assets—No proceedings by 
legal representative till after receipt— Held, legal 
representative not entitled to distribution.)] 

3. (’10) 7 Mad L Tim 110 (111) (DB). 

(*01) 23 All 106 (110) (DB). 

CIO) 3 AIR 1916 Cal 2G4 (266) (DB). (Order 
declaring property not liable does not nffect right 
when same property is sold by another decree- 

holder.) 


(’73)21 Suth WR 66 (67) (DB). (Decision under 
Section 270 of Act of 1859.) 

4. (’36) 23 AIR 1936 Mad 437 (439). (Court grant¬ 
ing time to judgment-debtor and dismissing execu¬ 
tion — Dismissal is only order for administrative 
purposes.) 

5. (’36) 23 AIR 1936 Nag 277 (278) : I L R (1938) 
Nag34G. (Order is one of dismissal and not merely 
of adjournment.) 

6. (’40) 27 AIR 1940 Nag 302 (303) :ILR (1942) 
Nag 139. (Dismissal for default before actual dis¬ 
tribution of assets.) 

(’15) 2 AIR 1915 Cal 1G (16) (DB). (Subsequent 
dismissal for default.) 

(’33) 20 AIR 1933 Posh 52 (53). 

(’37) 24 AIR 1937 Pat 92 (93) (D15). 

Note 10 

\. (’15) 2 AIR 1915 All 275 (27G):37 All 575 (579, 
581) (DB). (The object being only to prevent the 
judgment-debtor from removing any part of the 
property from the jurisdiction of the Court.) 

(’06) 33 Cal 639 (643). (It simply safeguards the 
property so as to enable the plaintiff to realise his 
decree if he gets one.) 

(’16) 3 AIR 1916 Cal 371 (372) (DB). (No interest 
in property is created.) 

(’31) 18 AIR 1931 Mad 570(571). (Potential decree- 
holder has no right under the section ) 

(’37) 24 AIR 1937 All 424 (426) (DB). 

Also see S. 6 4 Note 5. 

2. (’06) 33 Cal 639 (643). 

(’39) 26 AIR 1939 Rang 20 (21) : 1938 Rang L R 
.See O. 38 R 11. 
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distribution under S. 73 unless, like other decree-holders, he applies for execution after 
getting his decree. 3 

11. The application should have been made before the receipt of 
assets by the Court. — It has been seen in Note l that the words “before the receipt 
of assets” have in the present section been substituted for the words “prior to the 
realisation in the old section. The change was effected with a view to make the 
meaning perfectly clear and to avoid the necessity of judicial interpretations such as those 
given to the word “realisation” under the old Code. 1 

In order to claim rateable distribution, a decree-holder must have applied for 
execution before the receipt of assets by the Court" It, therefore, becomes important to 
ascertain the exact point of time at which assets are received by the Court. 

The section only requires that there must be an application for execution before 
the assets are received. It docs not prescribe “any period” within the meaning of S. 10 of 
the General Clauses Act for the making of such application. Hence that section does not 
apply to such cases and when assets are received by the Court during the vacation, an 
application for execution presented on the re-opening day cannot be considered to be in 
time for the purpose of this section. 3 


3. (’41) 28 AIR 1941 Mad 125 (126). (AIR 1924 
Mad 494 : 47 Mad 483 (FB) explained.) 

(’15) 2 AIR 1915 All 275 (277) : 37 All 578 (DB). 

(’ll) 34 Mad 25 (27) : 7 Ind Cas 856 (857) (DB). 

( 09) 3 Ind Cas 836 (837) (DB) (Cal). 

( 06) 33 Cal 639 (643). 

(’69) 4 Bong L R 63 (67) (FB). 

(’88) 12 Bom 400 (406, 407). 

(’26) 13 AIR 1926 Rang 85 (86, 87). 

(’16) 3 AIR 1916 Cal 371 (372) (DB). (Person 
attaching before judgment not obtaining his decree 
until realization of assets — No right to rateable 
distribution.) 

(’28) 15 AIR 1928 Bom 545 (547) (DB). 

(’23) 10 AIR 1923 Mad 505 (507) : 46 Mad 506 
(DB). 

(’17) 4 AIR 1917 Mad 692 (692). 

(’13) 1913 Mad W N 1021 (1021) (DB). 

(’39) 26 AIR 1939 Rang 20 (21) : 1938 Rang L R 
565. 

Note 11 

1. See Note 4. 

See also the folloxuing cases : 

(’06) 33 Cal 639 (642). ("Realised" means con¬ 
verted into cash in a form available for rateable 

^distribution.) 

(’04) 28 Bom 264 (274). (Do). 

(’88) 15 Cal 202 (209). 

2. (’43) 30 AIR 1943 Mad 165 (166):I L R (1943) 
Mad 175 (DB). (AIR 1940 Mad 385: IL R (1940) 
Mad 526 (FB) followed.) 

(’18) 5 AIR 1918 Mad 512 (512) (DB). 

(’17) I AIR 1917 Cal 13 (17) : 44 Cal 1072 (1087) 
(DB). 

(•10) 11 Cal L Jour 69 (73) (DB). 

(’02) 26 Mad 179 (180). (Land sold in parcels — 
Application after proceeds of sale of certain parcels 
paid into Court but before the deposit of sale 
proceeds of other parcels.) 


(’12) 35 Mad 588 (591, 592). 

(’15 2 AIR 1915 Cal 16 (16) (DB). 

(’16 3 AIR 1916 Cal 371 (371) (DB). 

(’20 7 AIR 1920 Bom 35 (37) (DB). (Application 
after whole of the purchase money deposited in 
Court—No right to rateable distribution.) 

(’21) 8 AIR 1921 Nag 5 (5) : 17 Nag L R 113. 

('25) 12 AIR 1925 Ondh 287 (287). 

(’26) 13 AIR 1926 Sind 77 (78). 

(’82) 4 Mad 383 (385) (DB). 

(•02) 1 Low Bur Rul 121 (123). 

(’29) 16 AIR 1929 Lah 645 (647). (Application for 
execution after receipt of assets does not lie.) 

(’27) 14 AIR 1927 Pat 252 (253). 

(’81) 6 Bom 16 (18) (DB). 

(’09) 13 Cal WN 1177 (1179)(DB). (All decree-holders 
applying after receipt — Apart from Section 73 
rateable distribution is proper.) 


(’09) 9 Cal L Jour 210 (214) (DB). (Application for 
execution after receipt of assets—No rateable dis¬ 
tribution.) 

(’06) 33 Cal 92 (97) (DB). 

(’99) 26 Cal 772 (775). (Realisation by receiver — 
Application thereafter does not lie.) 

(’35) 22 A I R 1935 Nag 214 (215) : 31 Nag L R 
423. 

(’36) 23 AIR 1936 Cal 390 (391). (Assets in custody 
of Court attached by different decree- holders — 

fc Section does not apply —Held that still on general 
principles, the assets must be distributed pro rata 
—AIR 1917 Cal 13 : 44 Cal 1072 followed.) 

(’36) 23 A I R 1936 All 626 (628) (DB). (Fact that 
only a few minutes have passed after the receipt of 
assets by the Court when application is made is not 
siiflicient to validate claim for rateable distribu¬ 


tion.) 

[See aho (’91) 18 Cal 242 (244, 245). (Deposit of 
25 per cent. iB not realisation of assets.) 

(’13) 25 Mad L Jour 601 (601).] 

3. (’37) 24 A I R 1937 Nag 16 (17) : I L R (1937) 
Nag 420. 
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Assets will be deemed to be received by the Court when they are received — 

(1) by the Court itself, or, 

(2) by a receiver appointed by the Court in execution, 4 * 6 or, 

(3) by the officer conducting an execution sale under o. 21 R. 05,° or, 

U) by the Collector holding a sale under schedule III of the Code. 0 


In the first case the date of receipt is, of course, the actual date on which the 
money is received by the Court. In the other three cases, the date of receipt will be the 
date on which the several officers receive the amount and not the date on which those 
officers send the money to the Court. 7 Where, however, the sale held was unauthorised but 
was subsequently ratified by the Court, it was held that the date on which the price was 
paid into the Court after ratification and not that on which it was received by the officer 
was the date on which the assets were “received”, within the meaning of this sectiou. 8 * 


Now the several classes of cases in which assets may be received by the Court and 

the dates on which such assets will be deemed to havo been “received’* may bo 
considered : 


(a) Where a fund belonging to the defendant is attached before judgment and 
the same is deposited in Court to the credit of that suit , it does not become 
assets until the plaintiff, after getting a decree, applies for execution and 
the same is ordered by the Court. The date of receipt of assets is the date 
of the order? If, in the above case, the fund attached is lying in Court to 
the credit of a suit, other than the one in which it is attached , it is 
further necessary that the fund should be transferred to the credit of the 
suit in which it is attached. The date of receipt of assets will, in such a 
case, be the date of the transfer. 10 


Illustration. 

A files a suit against B and attaches before judgment certain piccegoods belonging to him The 
goods are sold by order of the Court under O. 39 R. 6 and the sale proceeds deposited into Court to 
the credit of A's suit. C, another creditor, files a suit against B and attaches before judgment the 
money in deposit in A's suit. He then obtains a decree and applies for execution. The application for 
execution is ordered but the fund is not transferred to the credit of C's suit. Subsequent to this 1 
obtains a decree m his suit and applies for execution and tbe same is ordered. Is A entitled to rateable 
distribution along with C ? Yes. The reason is that the fund did not become assets in C’s suit as it 
%\as not transferred to tbe credit of his suit, but became assets in A's suit when A's application for 
execution was ordered , since the fund was already lying to the credit of .f’s suit.n 


4. ('99) 26 Cal 772 (777). 

5 (798) 7 (DBt 1 R 1917 ° al 710 * 743 * : 44 Cal 789 

6. (’20) 7 AIR 1920 Bom 35 (37) (DB). 

(’38) 25 AIR 1938 Nag 14 (16) : I L R (1939) Nag 
285. 

Also see Note 4. 

7. ('26) 13 AIR 1926 Nag 380 (381). 

(’20) 7 AIR 1920 Bom 35 (37) (DB). 

<’37) 24 AIR 1937 Nag 16 (17) : I L R (1937) Nag 

8. (’40) 27 AIR 1940 Mad 826 (828). 

9 (DB) 3) 10 AIR 1923 Mad 505 (507) : 46 Mad 506 

li SI 10 A 1 R 192:4 Mad 505 (507) : 46 Mad 
506 (DB). 


t (’21) 8 A I R 1921 Mad 218 (222, 223) : 44 Mad 
100 (FB). (Dissenting from AIR 1919 Mad 66 • 4 *> 
Mad 692.) 

(’21) 8 A I R 1921 Mad 481 (483) (DB). (Mere 
attachment of fund does not effect a transfer of the 
money to the credit of the suit in which it is 
attached.) 

(’28) 15 AIR 1928 Sind 165(166): 22 Sind L R 34 

( 15) 2 AIR 1915Cal 788 (789 . (Practice _ Appli" 

cation for transfer must be made in the suit to the 
credit of which money is in deposit.) 

(’27) 14 AIR 1927 Bom 247 (250) (DB). 

(’27) 14 A I R 1927 Bom 405 (409). (Custody Court 

under O. 21, li. 52 has no power under S. 73 _ 

Transfer to attaching Court necessarv ) 

(*30) 17 AIR 1930 Mad 4 (7, II). ^ 

- g <’ 23 > 10 A 1 R 1923 Uad 503 (507) : 46 Mad 
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But, it has been held by the Patna High Court that where a fund in Court to the 
credit of the judgment-debtor in some other matter, is attached by a decree-holder in 
execution of his decree, the money must be treated as “received” by the Court in 

execution of the decree as soon as it is so attached although there is no entry in the books 

transferring the money to the credit of the suit in which the decree has been passed. 12 

(b) Where the amount belonging to the judgment-debtor in the hands of a 
third person is attached by a prohibitory order under o. 21 R. 46 and the 
garnishee deposits the amount in Court under O. 21 R. 46 (3), the date of 
the receipt of assets will be the date on which the garnishee makes the 
deposit} 3 A decree-holder who applies for execution after the deposit, 
though on the same day as the deposit, will not be entitled to claim 

rateable distribution, as he did not apply “ before the receipt of assets by 

the Court. 1 ' 14 


(c) Where moveable property of the judgment-debtor is sold in execution, 

the date of receipt of assets is the date on which the sale proceeds are 
received by the Court. If the property is sold in several parcels the assets 
will be deemed to be received on the several dates on which the salo 
proceeds of the several parcels are respectively paid. Thus, a decree-holder 
who applies for execution after tho sale of parcels 1 and 2 , but before the 
sale of parcels 3 and 4, will be entitled to rateable distribution of the sale 
proceeds of parcels 3 and 4, but not of parcels l and 2. 15 

(d) Where immovable property of the judgment-debtor is sold in a single 

lot in execution of a decree, the assets will be deemed to bo received, not 
on the date when the deposit of 25 per cent, of the purchase money is paid 
under O. 21 R. 84, but on the date when the balance of the purchase money 
is paid. Thus, a decree-holder who applies for execution after the 25 per 
cent, deposit is made but before the balance is paid is entitled to come in 
under s. 73, 10 while one who applies after the balance is paid will not be 
so entitled, even if his application is before the date of the confirmation 
of the sale. 17 

(c) Where immovable property of tho judgment-debtor is sold in several lots 
in execution of a decree, there is a conflict of opinion as to whether the 
assets are deemed to be received, when the entire amount of the purchase 
money in respect of all the parcels are paid, or whether they are deemed 
to be received on the several dates on which the sale proceeds of the 
several lots are respectively paid into Court. The Madras High Court and 
the Nagpur Judicial Commissioner’s Court have taken the former view. 18 


(See however (’22) 9 AIR 1922 Mad 230 (23G). 
(Wherein as a case of first impression, Kumara- 
swami Sastrv J., held that when the fund issent 
to the Court "which in two suits has attached the 
fund before judgment, nothing remains to be done 
by the decree-holders but to apply for payment.)J 

12 (’35) 22 AIR 1935 Pat 201 (20 f). (Dissenting 
from AIR 1921 Mad 218 : *14 Mad 100 (1’B).) 

13. (’90) 19 Mud 72 (74) (DB). 

C30) 17 AIR 1930 Cal 023 (024) : 5/ Cal 7o0 (DB). 


14. (’90) 19 Mad 72 (7-4) (DB). 

15. (’18) 5 A I R 1918 Lah 75 (70) : 1918 Pun Re 


No. 33. , 

16. (’91) 18 Cal 212 (245) (DB). 


(■26) 13 A I R 1926 Mad 872 (875) : 49 Mad 570 
(DB). (Auction-purchaser making default in pay¬ 
ing full amount—25 per cent, deposit is asset with¬ 
in Section 73.) 

(’12) 35 Mad 588 (539). 

(’21) 8 A I R 1921 Pat 101 (102) : 5 Pat L Jour 
415 (DB). (Application while sale is going on lies.) 

(11) 15 Cal W N 872 (873, 874) (DB). 

(’20) 13 AIR 1926 Nag 380 (383). (Receipt of assets 
means the receipt of whole of the assets.) 

(’36) 23 AIR 1936 Pesli 164 (165). 

17. (’82) 6 Bom 10 (18) (DB). 

(•25) 12 AIR 1925 Cal 906 (967) (DB). 

18. (’03) 26 Mad 179 (181). 

(’20) 13 AIR 1926 Nag 380 (393). 
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Ili the undermentioned case 10 the Calcutta High Court followed the 
decision of the Madras High Court. But in a later case 20 it has adopted 
the latter view. This later Calcutta case does not refer to its earlier 
case or to the decision of the Madras High Court. Nor does it give any 
reasons for its view. In view of the fact that the word ‘assets’ means, in 
such a case as this, the proceeds realised by one order of sale , 21 the 
later decision of the Calcutta High Court does not seem to be correct. 

' /) As to when assets are deemed to be realised in cases where permission to 
bid and set-off is given to a decree-holder, see Note 5 on o. 21, R. 72. 

(g) Where in pursuance of an order passed by a superior Court under section 63 
assets realised in execution by an inferior Court are transferred to the 
superior Court, the assets are deemed to have been received within the 
meaning of this section, when they are received by the superior Court and 
not when they are received by the inferior Court. 22 

JSee also the undermentioned case. 23 

Where the receipt of assets and the application for execution are made on the 
same day, there is no presumption as to the order of events and it is the duty of the 
distributing Court to determine the question of priority. 24 

In the case of a claim for rateable distribution by the transferee of a decree it is 
enough if his application for execution is made before the receipt of assets by the Court. 
It is not necessary that the Court must have decided on the validity of the transfer befoiv 
such receipt. 2 ® 

11 a. “And have not obtained satisfaction thereof.” — Where the decree 
of any of the claimants for rateable distribution has been partially satisfied, only the 
unsatisfied portion of the decree should be taken into account in considering the question 
of rateable distribution. 1 Even if the partial satisfaction of the decree takes place after 
the application for rateable distribution has been made, such partial satisfaction must be 
taken into account. 2 In other words, rateable distribution should bo made according to 
the amount due to each decree.holder at the time of the distribution . 3 


12. Jurisdiction of Court to enquire into the validity of the decree 
under which rateable distribution is claimed. _ a and B obtain decrees for 
money against c and apply for execution bofore the assets are received by the Court, 
In the proceedings for r ateabl e distribution A contends that B’s decreo is collusive,' 


19. (’21) 8 AIR 1921 Cal 801 (802) (DB). 

20. ('25) 12 AIR 1925 Cal 966 (967) (DB). 

21. (’26) 13 AIR 1926 Nag 380 (383). 

(’03) 26 Mad 179 (181). 

22. (’27) 14 AIR 1927 Bom 247 (250) (DB). 

23. (’41) 45 Cal W N 674 (678) (DB). (Money re¬ 
presenting sale proceeds of judgment-debtor’s goods 
lying in Government Treasury to the credit of 
District Judge — Latter sending a cheque for pay¬ 
ment to decree-holder — Cheque sent to executing 
Court— This amounts to receipt of assets by the 
Court.) 

24. (’19) 6 AIR 1919 Mad 758 (758) (DB). 

< ’37) 24 AIR 1937 Mad 504 (509). 

25. (’41) 28 AIR 1941 Mad 795 (795). 

Note 11a 

1 (’42) 29 AIR 1942 Mad 262 (265, 266) : ILll 
*1912) Mad 360. (A attached before judgment pro- 
l i-rty of J, got a decree against him and applied 


for execution—On J’sdeath A succeeded as heir to 
him — D got a decreo against A as J's heir and sold 
certain property of J in execution — A applied for 
rateable distribution — Held that it should be seen 

what property there was other than that sold_If 

it could satisfy A's decree there was no rateable 
distribution but if only a portion of it could bo 
satisfied A had a right to the extent of the unsatis¬ 
fied portion.) 

<’34)^1 £IR 1931 Mad 126 (427). (Following 3 Ca I 
2. (’34) 21 AIR 1934 Mad 426 (428). (Following 

3 Cal WN 368— Sale proceeds of attached property 

available to decree-holder but not drawn out bv 

hl “ 7" P e , cr€0 must be treated as satisfied to the 
extent of the sale proceeds.) 

3 423 35> 22 AIR 19 55 Nag 214 (215 > : 31 Nag L K 
Also see Note 22. 


1C1*C. 47. 
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fraudulent and is otherwise invalid. Can the Court go into this question ? There is a 
preponderance of judicial opinion to the effect that the Court cannot go into the question. 1 
The view 13 based on the ground that the Court distributing the assets is only an executing 
Court and as such cannot question the decree. 2 In Dattatraya Govindseth v. Purshottam 
Narayanseth , 3 Macleod, C. J., observed as follows: “On general principles, the Court 
which would be merely a distributing agency would not have any power to deal with the 
question whether any of the decrees had been obtained by fraud or other improper means 
just as in an ordinary case of execution the Court which executes the decree cannot go 
behind the decree. But the question as to the validity of the decree can be gone into in 
a suit under sub-section (2) of the section. 4 

Though an executing Court acting under this section cannot question the validity 
of a decree under which a claim for rateable distribution is being made, yet, where on 
the face of it such decree is inexecutable against the property from which the assets held 
by the Court are derived, the Court cannot grant the claim for rateable distribution. 6 

13. Right of one decree-holder to impeach the decree of another. — See Note 12. 

14. Insolvency or liquidation, how far affects the right of rateable 
distribution. — An order for rateable distribution under this section is not affected 
by the subsequent adjudication of the judgment-debtor as an insolvent. 1 The reason is 
that from the time of the order of rateable distribution, the money must be treated as 
belonging, not to the judgment-debtor but to the decree-holders in whose favour the order 
was passed. The Official Receiver could, therefore, no more recover the money from 
the Court which passed the order than from the decree-holder. 3 As regards realisations 
subsequent to the vesting order, however, they will vest in the Official Receiver or 
Assignee and will not be available for rateable distribution. 3 


Note 12 

1. f (’22) 9 A I R 1922 Bom 31 (32) : 46 Bom G35 
(FB). (Overruling 13 Bom 154.) 

(’24) 11 AIR 1924 Nag 39 (40) : 19 Nag LR 172. 
(’26) 13 AIR 1926 Pat 497 (498) : 5 Pat 445 (DB). 
(Because the Court acts in its administrative 
capacity.) 

(’34) 21 AIR 1934 Pat 545 (546). (Do.) 
t (’18) 5 A I R 1918 Mad 825 (826, 827) : 40 Mad 
841 (843, 845) (DB). 

(’27) 14 AIR 1927 Mad 944 (944). 

*(’35) 22 AIR 1935 Cal 290 (294):62Cal 715 (FB). 
(16 Ind Cas 795 ; A I R 1911 Cal 575 and 11 Cal 
42, overruled.) 

(’38) 25 A 1 R 1938 Bom 90 (90) : I L R (1938) 
Bom 98. 

[But see (’12) 17 Ind Cas 910 (943) (DB) (Mad).] 

2. (’35) 22 AIR 1935 Cal 290 (294) : 62 Cal 715 
(FB). 

( 38) 25 A I R 1938 Bom 90 (90) : I L R (1938) 
Bom 98. 

[Sec also (’20) 7 AIR 1920 Mad 605 (612) : 13 
Mad 381.] 

3. (’22) 9 A I R 1922 Bom 31 (32) : 1G Bom 635 
(FB). 

4. (’16) 3 A I R 1916 Mad 792 (793) : 38 Mad 221 
(223). (Applying 23 All 313 (PC). — Overruled on 
another point in AIR 1921 Mad 218: 44 Mad 100 
(FB).) 

(’20) 7 AIR 1920 Mad 605 (613, G14) : 43 Mad 381 
(389, 391, 392) (DB). 

(’00) 3 Cal L Jour 385 (386) (DB). (Suit held to lie 


even after order for and before actual distribu¬ 
tion.) 

5. ('38) 25 A I R 1938 Bom 90 (90): I L R (1938) 
Bom 98. (Holder of decree which shows on its face 
that it is against an agriculturist is not entitled to 
rateable distribution of assets realised by sale 
of the immovable property of the judgment- 
debtor.) 

Also see Notes 4 and 8. 

Note 14 

1. + (1900) 27 Cal 351 (353). 

('22) 9 AIR 1922 Mad 31 (31, 32) (DB). (Because 
the money belongs to judgment-creditors from tbe 
time of such order.) 

(’19) 6 AIR 1919 Cal 43 (44) (DB). 

(’92) 15 Mad 372 (377, 378) (DB). 

(’16) 3 AIR 1916 Oudb 274 (275): 18 Oudb Cas 268 
(DB). (Sale proceeds realised before adjudication 
cannot be claimed by receiver.) 

(’16) 3 AIR 1916 Cal 918 (919) : 43 Cal 586 (590) 
(DB). (Assets received before liquidation — Liqui¬ 
dator cannot claim against decree-holder.) 

2. (’22) 9 AIR 1922 Mad 31 (31, 32) (DB). 

3. (1900) 27 Cal 351 (353, 354). 

(’02) 29 Cal 128 (432) (FB). (Mere act of attach- 
incnt will not give the creditor priority over the 
Official Assignee — Overruling 28 Cal 419.) 

(’97) 21 Bom 205 (219). (Right of Official Assignee 
prevails over attaching creditors.) 

(’16) 3 AIR 1916 Oudb 274 (275) : 18 Oudh Cas 
268 (DB). 

Also see S. 50, N. 10 and S. 64, N. 14. 
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An application for rateable distribution presented by an insolvent (in regard to 
a decree passed in his favour before his adjudication) after adjudication and before his 
discharge is competent. 4 

15. Sale subject to mortgage — Mortgagee cannot get rateable distri¬ 
bution — Proviso (a). — Where a property is sold in execution of a money decree 
subject to a mortgage, the mortgagee is really not affected by such sale, but retains his 
rights to proceed against the property in enforcement of his mortgage. 1 He will not, 
therefore, as a mortgagee, be entitled to share in the proceeds of the sale along -with 
other decree-holders. 2 If, however, he holds also a money decree, he is not barred from 
sharing, as a money decree-holder, it? the rateable distribution. 3 lie can also waive his 
right on the mortgage and claim to participate in the assets as a money decree-holder* 
See Note G. 

A sale subject to a mortgage means a sale expressly made subject io the 
mortgage, i. e., by the certificate of sale. 5 

16. Sale free of mortgage — Rights of mortgagee — Proviso (b). _ A 

mortgagee has an alternative remedy under this section of consenting to a sale of the 
property free of his mortgage and having the same right in the sale proceeds as he had 
against the property. 1 But the mortgage must be a valid one 2 and the sale must have 
been validly held by the Court* Where a private alienation is made with the sanction 
of the executing Court, this proviso does not apply. 4 

The consent of the mortgagee is necessary for a sale under this proviso. A sale 
without notice to the mortgagee and without his consent will not prejudice his rights 
in any way. 5 If the mortgagee consents but the fact of mortgage or the amount of 
mortgage money is disputed, the Court should make a summary enquiry under o. 21 . 
R. GG (4) and state the result of the inquiry in the proclamation of sale. 0 

(’30) 17 AIR 1930 Mad 138 (141) : 53 Mad G70 
(DB). (Rule applies to mortgagee who is also a 
simple money decree-holder but the two debts 
must be distinct and not identical.) 

[See (’37) 24 AIR 1937 Oudh 270 (272) (DI3). 
(Money decree-holder and mortgage decree-holder 
agreeing to sale in execution of money decree and 
to rateable distribution at the time of sale — 
Mortgage decree-holder entitled to same interest 
in sale proceeds as in property sold.)] 

2. (’2-1) 11 AIR 1924 Pat 431 (43G) (DB). 

3. (’99) 22 Mad 241 (245) (DB). (Sale in coni raven- 
tion of S. 99 of the Transfer of Property Act — 
.Section 73 does not apply.) 

(’24) 11 AIR 1924 Lab 132 (133) (DB). (Sale not 
by the Court but by private alienation.) 

4. (’24) 11 AIR 1924 Lab 132 (135). 

(’67) 8 Suth W R 501 (501) (DB). 

5. \ (’19) G AIR 1919 Upp Bur IS (19) : 3 Upp 
Bur Rul 139 (140, 141). 

(’0G) 3 Low Bur Rul 258 (2G0). (Where a money 
decree-holder applies for such sale, notice must lx* 
given to the mortgagee.) 

(1863) 2 Suth W R Misc App 21 (21) (DB). 

(’0G) 3 Low Bur Rul 275 (278) (DB). 

(’84) 10 Cal 567 (575) (DB). 

AIR 1919 Ul>p Rur 18 : :J Upp Rui- 

( 06) 3 Low Bur Rul 275 (277) (DB). 

[Sec (’82) G Bom 384 (585) (DB).] 


4. (’39) 2G AIR 1939 Mad 19G (198). 

Note 15 

1. (’06) 3 Low Bur Rul 238 (260). 

CG7) 7 Suth W R 309 (311) (DB). (The mere fact 
that the mortgagee applies for and obtains the 
residue of the sale proceeds after all the judgment- 
creditors have been fully eatistied, does not take 
away his right to enforce his lien for the balance 
due.) 

( 83) 5 All 5G6 (568) (DB). (Para. 1 of S. 73 has 
reference only to sales in execution of simple 
money decrees.) 

(-84) 10 Cal 5G7 (57G) (DB). 

2. ('83) 5 All 5GG (5G8) (DB). 

C85) 11 Cal 718 (729) (DB). 

C6G) G Sutb W R Misc Rul 13 (13) (DB). 

(’19) G AIR 1919 Low Bur 124 (125). 

C70) 14 Suth W R 209 (209) (DB). 

(’71) 1G Suth W R 30G (30G, 307) (l)B). 

(’74) 21 Suth W R 8G (87) (DB). 

3. (T9) 6 AIR 1919 Oudh 351 (352) : 22 Oudh Cas 
150 (DB). (Simple money decree for interest due 
on the mortgage.) 

4. (*70) 14 Suth W R 209 (210) (DB). 

5. (’81) 5 Bom 470 (477) (DB). 

C71) 21 Suth W R 43 (44) (DB). (Case under the 
Code of 1859 — 'Subject to a mortgage’ in the 
proviso, means sold “with notice of the mort- 
gage.”) 

Note 16 

1. C83) 5 All 5G6 (5G8) (DB). 
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An oi'deL* for sale under this proviso must have specific reference as to the person 
from whose encumbrance it will be sold free and there must be express direction or notice 
to purchasers that the property is to be so sold. 7 

Where a property is sold under this proviso the auction-purchaser becomes the 
absolute owner thereof, the mortgagee’s rights being transferred to the sale proceeds in 
Court. 8 But the mortgagee cannot thereby obtain an order for payment of the amount 
duo to him under the mortgage. 0 He must enforce his rights by way of suit} 0 

The words “any property” in els. (a) and (b) of the proviso, as distinguished from 
immoveable property ’ in cl. (c) show that a mortgage of moveables is included therein. 11 


17. Sale in execution of decree on mortgage—Mode of applying the sale 
proceeds—Proviso (c). — This proviso applies only where any immovable property is 
sold in execution of a decree ordering its sale for the discharge of an incumbrance 
thereon . l The words “an incumbrance” mean only the incumbrance sued on and not 
other incumbrances. 2 A executes a first mortgage in favour of X, a second mortgage in 
favour of Y and a third mortgage again in favour of x. X sues on the first mortgage, 
obtains a decree and sells the property. Y applies for payment to him out of the surplus 
remaining after the first mortgage sued on is paid off. He is entitled to be so paid in 
priority to the third mortgage of x. 3 But the words of the proviso are general and apply 
not only to a pre-existing incumbrance, i. e., an incumbrance existing independently of 
the decree ordering the sale of the property but also to an incumbrance which is created 
by the decree itself, as for instance, a charge created by the decree ordering the sale of 
the property in enforcement of such charge. 4 After discharging the interest and principal 
money due on the mortgage in discharge of which the sale is held, the surplus proceeds 
are to be applied in discharging the amounts due on subsequent incumbrances, if any, and 
not of prior incumbrances. 6 If there are several subsequent incumbrances, the proceeds 
are to be applied in satisfaction of such incumbrances according to their priority The 
amount due under the subsequent incumbrances must have been ascertained7 

If, even after the payment of subsequent incumbrances, there is a surplus, it 
should be applied rateably between the money decree-holders. These latter should, as the 
proviso says, have applied for execution of their decrees prior to the sale of the property. 8 


7. (’84) 10 Ca) 567 (575) (DB). 

8. (’06) 3 Low Bur Rul 258 (260) (DB). 

9. (’20) 7 AIR 1920 Low Bur 107 (108) : 10 Low 

(’15) 2 AIR 1915 Low Bur 100 (100). (If he'ispaid 
out, a suit for refund will lie.) 

(’97-01) 2 Upp Bur Rul 276. 

[See (11) 10 Ind Cos 552 (552) (Mad). (Nor is 
there any duty on him to draw the amount and 
apply it in l ,ftrt satisfaction of his claim — Ho 
will be entitled to interest on sale proceeds until 
recovery.)] 

10 (’20) 7 AIR 1920 Low Bur 107 (108) : 10 Low 
Bur Rul 398. 

11. ('24) 11 AIR 1924 Cal 990 (991). 

Note 17 


1. (’90) 13 All 76 (78) : 1890 All W N 194 (195) 
(DB). (Collector receiving rents and profits as re¬ 
ceiver_Property not sold—Provisodoes not apply.) 

(’33) 20 AIR 1933 Lab 48 (50) : 14 Lah 243. 
(Decree directing sale of mortgaged property and if 
sale proceeds are insufficient giving personal remedy 
is :i mortgage decree.) 


(’15) 2 AIR 1915 Cal 380 (381): 19 Cal W N 535 
(536) (DB). (Clause (c) applies only when the liti¬ 
gant has himself obtained a decree and applied for 
rateable distribution.) 

2. (’90) 12 All 546 (547) (DB). 

3. (’90) 12 All 546 (547) (DB). 

4. (’35) 22 AIR 1935 Mad 713 (713). 

5. (’83) 5 All 566 (568) (DB). 

[See also (’03) 30 Cal 953 (957).] 

6. (’85) 7 All 378 (381) (DB). 

(’86) 9 Mad 57 (60) (DB). (Possessory mortgagee 
electing to convert interest into rent payable by the 
mortgagor — Arrears of rent not a charge on tho 
property which can be given priority over a subse¬ 
quent incumbrance.) 

7. (*06) 33 Cal 92 (97) (DB). 

(■27) 14 AIR 1927 All 467 (468) : 49 All 636 (DB.) 
(The validity or existence of suob incumbrances 
must also be determined and if necessary, in a 
separate suit.) 

8. (’20) 7 AIR 1920 Bom 35 (37) (DB). 

(’32) 19 AIR 1932 Bom 622 (624). (That is prior 
to the date on which the highest bid is accepted.) 

(’94) 21 Cal 809 (816). 
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Where there is a competition between an incumbrancer and a money decree-holder, the 
Court should satisfy itself that the former is lawfully entitled to priority over the latter. 0 
An incumbrance, for instance, which came into existence pending an attachment by a 
money decree-holder, cannot be given priority over the latter. 10 

Where a sale takes place in execution of a mortgage decree, the sale cannot be 
stopped as soon as the amount of the mortgage decree is realised. The sale of the rest of 
the property also should continue as the money decree-holders are entitled to be paid out 
ratoably from out of the surplus. 11 


18. Suit for refund of assets — Clause (2). — As already seen, an order 
under this section does not constitute a conclusive adjudication of the rights between the 
parties. 1 Clause (2) enacts that a suit will lie for refund of assets wrongly distributed." 
Where the assets are not liable to be rateably distributed at all , this clause will not 
apply. 3 A executes a first mortgage in favour of B, a second mortgage in favour of C and 
a third mortgage again in favour of B. B files a suit on his first mortgage, obtains a 
decree and in execution thereof sells the mortgaged property. There is a surplus in Court 
after satisfying the decree. B then obtains a decree on his subsequent (third) mortgage 
and in execution of that decree draws out the balance in Court, c, the second mortgagee, 
who was not made a party to B s second suit, then files a suit against B for recovery of 
the amount withdrawn by B on the ground that he is entitled to a prior chargo thereon. 
Such a suit is not one under clause ( 2 ). 4 The reason is that the assets after paying B's 


9. (’42) 29 Am 1942 Sind 120 (120) : ILR (1942) 
Ear 200. (Person who pays earnest money for pur¬ 
chase of immovable property gets on such payment 
a charge on the property for such money, and if 
the proposed sale falls through, he is entitled to 
priority over ordinary money decree-holders against 
the vendor.) 

(’21) 8 AIR 1921 Cal 801 (803) (DB). 

10. (’21) 8 AIR 1921 Cal 801 (803) (DB). 

11. (’07) 17 Mad L Jour 80 (81) (DB). 

Note 18 

1. See Note 2. 

[See (’75) 14 Beng L R 425a (12Gu).J 

2. (’40) 27 AIR 1940 Pesh 36 (37). (Rateable dis¬ 
tribution — Decree-holder purchasing property in 
execution of his own decree and setting off sale 
money against his debt—Applications for rateable 

distribution by other creditors before sale_ Sale 

confirmed without disposing of such applications_ 

Remedy of other creditors is by separate suit under 
Section 73.) 

(’24) 11 AIR 1924 Mad 97(98)(DB). (Suit lies even 
though he is a decree-holder and not application 
under Section 47.) 

(’86) 9 Mad 57 (60; (DB). 

(’24) 11 AIR 1924 Lah 70 (70). 

(’17) 4 AIR 1917 All 276 (280) : 39 All 322 (333) 
(DB). 

(’91) 13 All 383 (385) (DB). (Suit by auction-pur¬ 
chaser for refund of purchase price.) 

(’15) 2 AIR 1915 Mad 105 (407) : 39 Mad 62 (66. 
G7) (DB). 

(’15) 2 AIR 1915 Mad 547 (548) (DB). (Suit and 
not revision lies.) 

(’10) 1 Upp Bur ltul 53 : 8 Ind Cas 1176 (1179). 
(’97) 1 Cal W N 633 (636) (DB). (Suit and not 21 
revision lies.) 

(’88) 11 Mad 356 (359) (DB). (Against a decree- 


holder who has purchased with permission to set 
off but who refuses to deposit sale proceeds.) 

(’10) 7 Mad L Tim 232 (232) (DB). (Suit for refund 
of purchase price of judgment-debtor’s interest.) 
(’73) 19 Suth W II 255 (260) (DB). 

(’71) 15 Suth W R 219 (220) (DB). 

(’68) 9 Suth W R 514 (515, 516) (FB). 

(See (’42) 29 AIR 1942 Mad 748 (751). (Remedy 
of each aggrieved creditor is by suit—Where the 
suit is brought by one creditor and others are 
merely joined formally, no decree for their ratea¬ 
ble shares can be passed in their favour merely 
because in supporting plaintiff’s claim they ash 
for such a decree but have not paid any court - 
fee.)] 

[See also (’33) 20 AIR 1933 All 666 (669).] 

3. (’22) 9 AIR 1922 M 2 \d 99 (100)(DB). (^obtained 
a decree against B and in execution thereof atta¬ 
ched money belonging to L) —Other decree-holders 
of B applied and obtained rateable distribution— 
Money was distributed—On appeal order was set 
aside— Held, A's remedy for refund of money so 
distributed was not by a suit under S. 73 (2) but 
by application under S. 151.) 

(’33)^20 AIR 193apPut 277 (278). 

t’20) 7 AIR 1920 Mad 403 (404) (DB) (Obiter.) 

[But see (’43) 30 AIR 1913 Nag 7 (9) : I L R 
(1942) Nag 685. (Creditor obtaining rateable dis¬ 
tribution — Receipt of excess—Suit for refund-_ 

Creditor cannot plead that the execution under 
which the money was realised was void.) 

(’39) 26 AIR 1939 All 545 (548) : 1939 A W R II 
C 427 (431) (DB). (The terms of sub s. 2 to S. 73, 
C. P. Code, are wide enough to cover a case where 
the plaintiff claims Uhat he is entitled to all the 
assets in the custody of the Court and that the 
defendant, who claims and obtains rateable distri¬ 
bution, is not entitled thereto.)] 

4. (’14) II Cal 651 (601) : ll Ind App 45 (PC). 
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first decree were payable to subsequent incumbrancers in order of priority and not 
rateably . 

In the undermentioned case 5 6 it was doubted by the Oudh Chief Court whether, in 
view of the language of the clause, it applies to cases where the right of the person, who 
has been paid the assets, to receive rateable assets is not denied. 

In a suit for refund under d. (2) it is for the Court to decide whether, having 
regard to all the equities between the parties, the plaintiff will be entitled to recover or 
no . i nd, in Older to enable the Court to adjudicate upon and settle effectually and 
comp ete y all the questions involved, it is necessary that all the decree-holders who have 
obtained rateable distribution should be impleaded as parties to the suit. 7 8 9 

A suit under this clause is not one for setting aside the order for distribution 0 

.uu eiefoic need not he brought within one year from the date of the order under 

Ai t. 13 of the Limitation Act. J It is virtually a suit for money had and received and can 

* brou S ht within three years from the date of the receipt of the assets by the defendant. 10 

le cause of action for the suit is the wrongful receipt by the defendant and, consequently, 

a suit does not lie where merely an order for payment is made, but the money is not 
actually paid. 11 * * 

Where the dispute arising under cl. (*2) arises between the judgment-debtor on the 
• me hand and the decree-holder or decree-holders on the other, it has been held by the 
alcutta High Court that the matter falls under s. 47 of the Code and that a suit is 
consequently barred. 1 - Where, however, the dispute is between rival decree-holder's, s. 47 
will not apply and the suit is not barred. 1 ' 1 

The Calcutta 11 and Allahabad 15 High Courts have held that a suit of this nature 
is not cognisable by a Court of Small Causes. The Madras High Court, on the other hand 
has held that it is cognisable. 10 


In the undermentioned case, 17 the Madras High Court, having regard to the 
expression “to compel him to refund the assets ” in this clause, was inclined to hold that 
the plaintiff cannot ask for interest on the assots till the date of the suit. 


19. Priority of debts—Clause (3). — It has been seen in Note 2 that under 
•Ss. -270 and 271 of the Code of 1859 the creditor who first attached the property had a 
statutory priority, over the others, to have his debt satisfied in full. 1 It has also been seen 


5. (’98) 25 AIR 1038 Oudh 12 (13). 

6. (’68) 9 Suth W It 514 (515. 516). 

('05) 8 Oudh Cfts 86 (90). (The word “entitled’’ 
means entitled under this section.) 

7. (1900) 27 Cal 493 (407. 498) (DU). 

(’80) 13 Cal 159 (162) (DB). 

( 75) 23 Suth W R 131 (131) (DB). 

Also see O. 1 It. 10 Note 13. 

8. f01) 23 All 313 (322) : 28 Ind App 203 (PC). 

9. i’01) 23 All 313 (323) : 28 Ind App 203 (PC). 
(The decisions in 13 Cal 159 and I All 333 (FB) 
are no longer good law.) 

(’91) 15 Bom 438 (110) (DB). 

(’99) 1 Bom L It 795 (797) (DB). 

(’95) 1895 Pun ito No. 65. p. 327. 

[Sec also (’37) 1937 Mad W N 180 (187) (DB). 
(Suit not governed by Art. 11 but may be brought 
within three years of actual distribution.)] 

10. (’15) 2 Allt 1915 Mad 105 (-107) : 39 Mad 62 

(60) (DB). 

CIO) 7 Mad L Tim 232 (232) (DB). 

( 31) 18 AIR 1931 Rang 50 (58) : 8 Rang 185. 


(’17) 1 A lit 1917 All 276 (279, 280) : 39 All 322 
(DB). 

11. (’85) 11 Cal 718 (727) (DB). 

(’97) 1897 Pun Re No. 43, p. 195. 

(’97) 7 Mad L Jour 277 (279) (DB). 

(’18) 5 AIR 1918 All 327 (327) (DB). 

(’21) 8 AIR 1921 Nag GO (62). 

(’31) 18 AIR 1931 Pat 359 (3G0, 361) : 10 Pat 830 
(DB). (Order directing decree-holder auction-puc- 
chaser with permission to set off, to deposit amount 
due to rival decree-holder is executable.) 

12. (’98) 2 Cal W N 429 (431) (DB). 

13. (*24) 11 Allt 1924 Mad 97 (98) (DB). 

14. (’80) 5 Cal 494 (497) (DB). 

(’84) 10 Cal 388 (390) (DB). 

15. (’85) 7 All 378 (3S0) (DB). (Contra 3 All 59 
which was not however referred to.) 

16. C8G) 9 Mad 250 (251) (DB). 

17. (’35) 22 AIR 1935 Mad 983 (995). 

Note 19 

1. Sec also the follotoing cases : 

(1865) 2 Suth \V It Misc App 43 (48) (DB). 
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that the law was changed by the Code of 1882 and that now all the decree-holders are 
placed on the same footing regardless of the order of attachment.” A obtains a decree 
personally against B. c obtains a decree against 13 making him liable to the extent of the 
assets of his father in his hands. C cannot claim any priority against A. :{ 

In cases not coming under S. 73 but under O. 21 R. 52 as, for instance, in a case 
where assets have been received before any of the contending decree-holders have applied 
for execution, there is a conflict of decisions as to whether such assets are liable to rateable 
distribution. As to this, see Note C on O. 21 R. 52. 

In the undermentioned case' 4 a patnidar brought to sale a darpatni tenure in 
execution of a decree for arrears of rent of such tenure. After satisfaction of the decree, 
the surplus proceeds were left in Court. The patnidar then obtained another decree 
against the same darpatnidar for arrears of rent accruing for a subsequent period in respect 
of the same tenure. It was held that the patnidar had no further lien for rent after the 
sale of the darpatni tenure, that the decree for rent in his favour was only a money 
decree, and that he was not entitled to any priority in respect of such decree and that the 
surplus sale proceeds in Court were liable to be divided rateably among all persons who 
had taken out execution of money decrees against the same judgment-debtor and had not 
obtained satisfaction. 


It is a general principle of law that claims of the Crown or State are entitled to 
precedence over all other claims. 6 A judgment-debt due to the Crown is entitled to priority 
over all other decrees. 0 But the clause does not confer any jurisdiction on the executing 
Court to entertain a claim on behalf of the Government in the absence of any decree in 
support of it. 7 In Oudh Commercial Bank Ltd . v. Secretary of Stale? Bhide, J., of the 
Lahore High Court observed as follows : 

"1 am unable to sec that this sub-scclion confers any jurisdiction on the executing Court to 
entertain a claim on behalf of the Government in the absence of any decree in support of it. The 
sub-section only saves the rights of the Government, independent of the section, such us they might 
be and merely appears to have reference to the right of priority which can be ordinarily claimed in 
respect of debts due to the Crown.” 

But, where certain moveable property of the judgment debtor was attached by 
the Court and was in the custody of the Court and the Collector attached such property 
under S. 40, sub-s. (2) of the Income-tax Act of 1922 in enforcement of the claim of the 


(*67) 8 Suth W R 115 (420) (DB). 

(’GO) 5 Mad FI C It 113 (114) (DB). 

( 71)6 Mad IlClt 348 (349) (DB). 

(’72) 17 Suth W R 23 (24, 23) (DB). 

(’74) 21 Suth W R 191 (195) (DB). 

(’78) 3 Bom 217 (219) (DB). 

(’87) 10 Mad 57 (61) (DB). 

2. See also the following cases : 

(■17) 4 AIR 1917 Cal 13 (18) : 11 Cal 1072 (1083. 
1000) (DB). 

(’21) 8 AIR 1921 Cal 801 («04) (DB). 

(•21) 8 AIR 1921 Oudh 17G (183) (DB). 

(’36) 40 Cal W N 1249(1250) (DB). (Attachmentof 
same decree for money by several decree-holders— 
Attachment effected prior to deposit of money under 
atlaohed decree—Right of rateable distribution — 
Decree-holder who starts the lirst execution cannot 
claim the beuelit of the entire amount deposited 
by reason of O. 21 It. 53 (2), which Rule contem¬ 
plates only case3 where a decree for money is at¬ 
tached by a sole decree-holder.) 

3. (’18) 5 AIR 1918 Mad 312 (513) (DB). 


4. (’80) 3 Cal 194 (497) (DB). 

5. See (’37) 24 AIR 1937 Rang 380 (382) : 1937 
Rang Jj R 344 (DB). 

6. ('39) 26 AIR 1939 Lab 488 (490): I L R (1910) 
Lab 124. (Court-fee in pauper appeal which is dis¬ 
missed—Crown is entitled to be paid the court-fec 
out of the assets of the judgment-debtor lying in 
Court, in preference to other decree-holders—Con¬ 
ditions in S. 73 (1) such as applying for execution 
before receipt of assets, etc., do not apply to such a 
case.) 

(’63) 5 Bom II C R (O C) 23 (54) (DB). 

(’33) 20 A I It 1933 Sind 368 (369) : 27 Sind L It 
441. 

(’76) 1 Bom 7 (9) (DB). (Court-fee in pauper suits.) 
(’36) 23 A 1 It 1936 Mad 602 (603) : 59 Mad 872. 
(Court-fee in a pauper suit ordered to be paid bv 
defendant—O. 33 It. 10 does not Lave the effect of 
restricting the right of the Government to the 
subject-matter of the pauper suit.) 

7. (’35) 22 AIR 1935 Lab 319 (320) (DB). 

8. (’35) 22 AIR 1935 Lab 319 (320) (DB). 
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Crown for income-tax against the judgmenfc-debtor, it was held that the matter was 

governed by o. 21 R. 52 and that the Crown was entitled to priority and that the 

income-tax must be paid in preference to the claims of the persons holding decrees 
against the judgment-debtor. 9 

A debt due to a co-operative society under s. 19 of the Co-operative Societies Act, 
II of 1912, is entitled to no priority as such over other judgment-debts and the society 
cannot make any claim under S. 73 unless it gets a decree or a charge under s. 20 and 
applies for execution as in the case of other creditors. 10 

H cos & s °f realisation of the assets will have to be paid in priority to the other 
debts. The words “costs of realisation” do not, however, include a previous mortgage 
amount paid ofl by the decree-holder. 13 

20. Debts due to the Crown. — See Note 19. 

21. Debts due to Co-operative Society. — See Note 19. 

22. Mode of distribution. — In practice difficulties may arise as to the actual 
working out of the rateable distribution between the various decree-holders. The following 
illustrations will make the matter clear : 


Illustrations. 

(1) -V and Y obtain decrees for the recovery of Rs. 1000 each against two brothers A and B. 
.1/ and N obtain decrees for Rs. 800 and 600 respectively against B alone. All the decree-holders attach 
the joint family property belonging to A and B. The property is sold in execution and the sale proceeds 
Rs. 1600 are received in Court. How is the amount to be distributed ? So far as B is concerned it must 
l>e taken that only his interest, namely, one-lialf, in the property was sold. The principle of distribution 
to be adopted is as follows:—Divide the sale proceeds into two halves, distribute one-half, namely Rs. 800, 
belonging to A between X and Y each being given Rs. 100. The decree amounts now due to X and Y 
must for purposes of further distribution be taken to be Rs. 600 each. B‘$ half share, viz., Rs. 800, must 
now be rateably distributed between A’, Y, M and N in the proportion of 600 : 600 : 800: 600.1 

(2) X obtains a decree against the estate of F in the bands of A, B and C who represent only 
three-fourths of the estate of F. Y obtains a decree against the same estate in the hands of all the heirs. 
The property is sold in execution of Y’s decree, and X applies for rateable distribution. The amount to 
be rateably distributed between X and Y is only three-fourths of the amount recovered in execution of 
Y's decree. 2 

See also the undermentioned case. 3 

Rateable distribution should be made according to the amount due to each 
decree-holder at the time of distribution. 4 See also Note lia. 

An order for rateable distribution is enforceable by summary process in execution. 5 


9. (’37) 21 AIR 1937 Rang 380 (382) : 1937 Rang 
L R 344 (DB). 

10. (T5) 2 A I R 1915 Cal 197 (197) : 42 Cal 377 
(380) (DB). 

11. (’40) 27 A I R 3940 Sind 17 (18). (Goods of 
judgment-debtor attached by creditors remaining 
in possession of nazir in premises occupied by judg¬ 
ment-debtor as lessee—Landlord is entitled to rent 
• luring period of occupation as part of cost of re¬ 
alization out of sale proceeds.) 

12. (’81) G Cal 663 (666). 

Note 22 

1. (’28) 15 AIR 1928 Mad 362 (363). 

(’34) 21 AIR 1934 Mad 426 (428) : 58 Mad 59. 

2. (T8) 5 AIR 1918 All 327 (327) (DB). 

3. (’31) 21 AIR 1931 Mad 126 (127) : 58 Mad 59. 


(A' holding decree against A and B — Y holding 
decree against A alone—Properties of A and 2? sold 
in execution of X’s decree — Y is entitled to rate¬ 
able distribution only in respect of the proceeds of 
-4’s share of the properties.) 

4. (’35) 22 AIR 1935 Nag 214 (215) : 31 Nag L R 
423. 

5. (’37) 24 AIR 1937 Nag 383 (384) : ILR (1937) 
Nag 466. (Decree-bolder allowed to bid and to set 
off against purchase money his rateable share and 
directed to deposit rateable share due to another 
decree-holder—The order to deposit can bo enforced 
by summary process—Ordering re-sale on failure 
to deposit is not proper remedy: ATR 1931 Pat 
359 : 10 Pat 830 followed.) 

Also see O. 21 R. 72, N. 5. 
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22a. Appropriation of amount received by way of rateable distribu¬ 
tion. — A decree-holder is not entitled to appropriate the sum he receives by way of 
rateable distribution in any way he likes. What he receives goes towards the payment of 
every rupee of his debt. 1 

I llust ration. 

A obtains a decree against B and C. The decree awards A a certain sum of money payable by 
B and also a further sum by way of costs payable by B and C. A receives a certain sum by way of 
rateable distribution under the decree. A is not entitled to appropriate the whole of this amount 
towards the amount of the decree ‘proper and proceed against C for the entire amount of the costs on 
the footing that such amount has not been reduced by the rateable share received. Both the items in 
the decree debt must be deemed as reduced pro tantofi 

23. Application for rateable distribution is one for a step-in-aid 
of execution. — It has been seen in Note 3 that a mere application for rateable 
distribution is not one for execution. Such an application however can be a step-in.a id 
of execution under Art. IS2 of the Limitation Act. See the Authors’ Commentaries on 
the Limitation Act, 2nd (1942) Edition, Article 1S2 Note 123. 

24. Appeal. — An order under this section is not appealable as an order. 1 It 
will be appealable as a decree if the conditions of S. 47 are satisfied. 2 Where such an order 
determines questions between parties i. o., between tho judgment-debtor on the one hand, 
and the decree-holder on the other, it will fall under S. 47 and bocorne appealable as a 
decree. 3 It follows that an order determining a question between rival decree-holders will 
not bo appealable as a decree 4 unless such question is also one between the judgment- 
debtor and the decree-holders, in which case it would be appealable. 5 So also, where an 


Note 22a 

1. ( 39) 26 AIR 1939 Mad 2G8 (2G9) : ILR (1939) 
Mad 301. (Bardwell v. Lydall, (1831) 7 Bing 489: 
131 E It 189 followed.) 

2. (’39) 26 AIR 1939 Mad 268 (269) : ILR (1939) 
Mad 301. 

Note 24 

1. See Section 101 and O. 43 R. 1. 

(’92) 14 All 210 (211) (DB). 

(’38) 25 AIR 1938 Lab 307 (308). 

(’36) 23 AIR 1936 Lah 181 (181). 

2. (’18) 5 AIR 1918 Mad 1322 (1324) (DB). (Deci¬ 
sion in respect of invalidity of execution or non¬ 
liability of fund for distribution is virtually one 
under Section 47.) 

(’27) 14 AIR *927 Lah 100 (101): 8 Lah 35. (Order 
dismissing application for execution in toto.) 

(’15) 2 AIR 1915 Cal 658 (659): 42 Cal 1 (9) (DB). 
(Order rejecting an application for rateable distri¬ 
bution as between two rival decree-holders is not 
appealable.) 

(’21) 8 AIR 1921 Pat 401 (402) : 5 Pat L Jour 415 
(DB). (Order rejecting an application under S. 73.) 

(’09) 36 Cal 130 (133). 

(’24) 11 AIR 1924 Cal 801 (803) : 51 Cal 761 (767, 
771, 773) (DB). 

t (’35) 22 AIR 1935 Lah 302 (303) : 16 Lah 990 
(DB). 

3. (’16) 3 AIR 1916 Mad 20 (21, 22) : 39 Mad 579 
(573) (DB). 

(’31) 18 AIR 1931 Bom 252 (253) (DB). 

4. (’41)28 AIR 1941 Rang 113 (111): 1940 Rang 
L R 718 (DB). 


(’39) 26 AIR 1939 Bom 468 (469). 

(’22) 9 AIR 1922 Mad 99 (99) (DB). 

(’68) 9 Suth W It 514 (516) (FB). 

(’29) 16 AIR 1929 Rang 198 (200). 

(’29) 16 AIR 1929 Lah 645 (G47). 

(’32) 19 AIR 1932 Lah 96 (96). 

(T4) 1 AIR 1914 Mad 437 (437) (DB). 

(’09) 36 Cal 130 (132, 133) (DB). 

(TO) 12 Bom L R 365 (366) (DB). 

+ (’31) 18 AIR 1931 Bom 350 (351) : 55 Bom 473 
(DB). 

(’21) 8 AIR 1921 Tat 101 (402) : 5 p :l t L Tour 415 
(DB). 

(’92) 14 All 210 (211) (1)B). 

(1863) 1863 Suth W R Sp No. 116 (l 17) (FB). 
(1865) 2 Suth W R Misc 41 (42). 

(’66) 6 Suth W R Misc 74 (75) (DB). 

(’74) 21 Suth W R 194 (194) (DB). 

(’37) 24 AIR 1937 Rang 134 (135) (DB). 

(’36) 23 AIR 1936 Pesh 52 (53). 

(’36) 23 AIR 1936 Mad 136 (137) : 59 Mad 399. 
(’38)25 AIR 1938 Lah 801 (803). 

(’35) 22 AIR 1935 Lah 302 (303): 16 Lah 990 (DB). 

(’36) 23 AIR 1936 All 026 (628) (DB). (Order that 
a certain decree-holder is not competent to make 
an application for rateable distribution is not 
appealable.) 

f See also (*7G) 1 All 333 (337) (FB).] 

LSee however (’31) 18 AIR 1931 Pat 359 (360) : 
10 Put 830 (DB). (Order not rofueing rateable 
distribution but refusing execution of an order for 
rateable distribution, held appealable.) 

5. (’39) 26 AIR 1939 Bom 468 (469) 

(’12) 36 Bom 156 (163) (DO). 
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order under the section affects not only the rival decree-holders inter se but also the 

surety for the judgment-debtor, an appeal will lie from the order under s. 47 read with 
section 145 of the Code. 6 

25. Revision. — A wrong order of distribution can be contested in a suit under 
clause (2). This other remedy being open, the High Courts will not, as a general rule, 
interfere in revision m such cases. 1 This, however, does not mean that they cannot 
interfere in revision. 2 Where the lower Court acts without jurisdiction or declines to 
exercise jurisdiction, 3 or the remedy by suit is so inconvenient as to practically amount 


( 34) 21 AIR 1934 Pat 350 (351). (Decree ia rent 
suit by one cosharer impleading other cosharers 

also — Decrees obtained by other cosharers also_ 

Decision on question of rateable distribution in 
execution is appealable.) 

AIR 1910 Mad 20 ^ 21, 22 * ’ 39 Mad 570 

(’31) 18 AIR 1931 Bom 252 (253) (DB). (Followin'* 
3G Bom 156 and AIR 1915 Cal 658 : 42 Cal 1.) 

(’31) 18 AIR 1931 Bom 350 (351) ; 53 Bom 473 

f’32) 19 AIR 1932 Lab 96 (961. 
f (’38) 25 AIR 1938 Pesh 63 (65) (DB). (Order 
treating execution application as ultra vires on 
ground that ageut who filed it had no locus standi 
— Such order affects judgment-debtor and hence 
is appealable.) 

(’39) 26 AIR 1939 Bom 112 (114) : I L R (1939) 
Bom 133 (DB). 

6. (’39) 26 AIR 1939 Bom 112 (114) : ILR (1939) 
Bom 133 (DB). 

Note 25 

1. (’40) 27 AIR 1940 Nag 302 (303) : ILR (1942) 
Nag 139. 

(’21) 60 Ind Ca> 371 (372) (Lab). (Disallowing or 
allowing claim for rateable distribution.) 

(’33)20 AIR 1933 Siud 329 (330) : 27 Sind L R 
190 (DB). (But order under this Section is not n 
ministerial act.) 

t (’06) 1906 Pun Re No. 128 p. 481 (485) : 1908 
Pun L R No. 119, p. 366 (367) (DB). 

(’97-01) 2 Upp Bur Rul 274. 

(’94) 4 Mad L Jour «7 (88). (Mere fact that decision 
is erroneous does not justify revision.) 

(’97) 1 Cal \V N 633 (635) (DB). (Mere mistake of 
law.) 

(’05) 2 All L Jour 370 (371) (DB). (Error in tlic 
exercise of jurisdiction.) 

(12) 1912 Pun L It No. 176, p. 565. 

(’12) 17 Ind Cas 389 (389) (Mad). (Wrong decision 
on question of law, no ground.) 

( 05) 1905 Pun Re No. G5, p. 218 : 1905 Pun L R 
No. 130, p. 168. (A misapprehension of law or 
fact, no ground.) 

f (’32) 19 AIR 1932 Lull 96 (97). 

( 36) 23 AIR 1936 Posh 52 (53). 

(•36) 23 AIR 1936 Oudh 185 (187) : 12 Luck 52 
(DB). 

C35) 22 AIR 1935 Lab 971 (971). 

(’34) 2L AIR 1931 Mad 426 (127) : 53 Mad 59. 

[See (’33) 20 AIR 1933 Pat 277 (278). (In cases 
where suit does not lie, revision is open.)J 

2. (’40) 27 AIR 1940 Oudh 237 (233) : 15 Luck 


332 (DB). (Order under S. 73 is judicial and not 
merely administrative order — Revision lies.) 

(’07) 10 Oudh Cas 129 (131) (DB). 

(’33) 20 AIR 1933 Lah 48 (49) : 14 Lab 243. 

(’33) 20 AIR 1933 Pesh 52 (52). (Interference in 
revision even if other remedy is open is proper 
when circumstances justify such interference.) 

(’15) 2 AIR 1915 Mad 547 (547, 548) (DB). 

(’09) 9 Cal L Jour 210 (215) (DB). 

(’26) 13 AIR 1926 Mad 179 (181). 

(’28) 15 AIR 1928 Mad 362 (362). 

(’28) 15 AIR 1928 Rang 163 (164) : 6 Rang 582 
(DB). 

(’26) 13 AIR 1926 Nag 380 (381). «(Against an order 
rejecting an application.) 

(’39) 26 AIR 1939 Bom 112 (114) : I L R (1939) 
Bom 133 (DB). 

3. (’40) 27 AIR 1940 Oudh 237 (239) : 15 Luck 
332 (DB). (Distribution wrongly allowed.) 

(’ll) 15 Cal W N 872 (875) (DB). (Refusal to exer¬ 
cise jurisdiction — Fact that such refusal is based 
upon misapprehension of the true effect of statu¬ 
tory provision is immaterial.) 

(’34) 21 AIR 1934 Oudh 110 (111). (Disallowing 
rateable distribution in defiance of predecessor’s 
order is illegal exercise of jurisdiction.) 

(’07) 10 Oudh Cas 129 (131) (DB). 

(’09) 32 Mad 334 (335). (Refusing to grant rateable 
distribution to a person who is entitled to it is 
declining to exercise jurisdiction.) 

(’22) 9 AIR 1922 Cal 19 (21). 

(T4) 1 AIR 1911 Upp Bur 15 (16). (Attachment of 
property situated outside Court’s jurisdiction.) 

(’09) 1 Ind Cas 52 (53) (DB) (Cal). 

(’92) 15 Mad 372 (376) (DB). (Not entertaining 
application at all.) 

(’69) 11 Suth W R 54 (55, 56) (DB). (Court setting 
aside its own order for rateable distribution with¬ 
out jurisdiction — High Court interfered — S. 15, 
Charter Act.) 

(’35) 22 AIR 1935 Pat 201 (202). (Taking wrong 
view of S. 73 is not declining to exercise jurisdic¬ 
tion.) 

t (’39) 26 AIR 1939 Mad 196 (196). (Declining to 
entertain application due to misapprehension of 
the true effect of statutory rules contained in the 
Civil Procedure Code.) 

(’38) 177 Ind Cas 269 (270) (DB) (Pat). (In execu¬ 
tion a sum attached and brought into Court by one 
decree-holder — Court declining to order rateable 
distribution in favour of other decree-holder who 
had also taken out execution, on ground that sum 
was not assets in hands of Court—Sum held assets 
capable of distribution.) 

(’36) 23 AIR 1936 Mad 91 (93) : 59 Mad 303. 
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to no remedy, 4 or is manifestly wrong, 5 * or the result of the suit, if brought, would be 
definite success, 0 a revision will lie. Where the Court sets aside the order, it can order 
the amount wrongly paid to be returned to Court. 7 

See also section 115, Note 22. 


RESISTANCE TO EXECUTION 


[ S. 330.] Where the Court is satisfied that the holder of a decree 

Resistance to execution. for the Possession of immoveable property or that the 

purchaser of immoveable property sold in execution of 
a decree has been resisted or obstructed in obtaining possession of the 
property by the judgment-debtor or some person on his behalf and that 
such resistance or obstruction was without any just cause, the Court may, 
at the instance of the decree-holder or purchaser, order the judgment-debtor 
or such other person to be detained in the civil prison for a term which 
may extend to thirty days and may further direct that the decree-holder 
or purchaser be put into possession of the property. 

[ 1877, S. 330; 1859, S. 228; See O. 21, Rr. 97 to 103.1 


Synopsis 

1. Legislative changes. 

2. Scope of the section. 

3. “Decree for the possession.” 

4. Resistance must be by judgment-debtor. 

or some other person on his behalf. 

5. What is resistance. 

6. Possession. 

7. Appeal. 

1. Legislative changes. — These sue referred to and discussed in 
appropriate places in the Notes below. 


their 


2. Scope of the section. — The corresponding section of the old Code related 
entirely to decrees for jiossession. 1 The scope of the section has now been widened by 
making it applicable to cases where a court auctiou-purcliascr is resisted or obstructed 
in obtaining possession of the property purchased by him. The old section contained the 
words "without prejudice to any penalty to which such judgment-debtor or other person 
may be liable under the Indian Penal Code or any other law for such resistance or 
obstruction." These words have been omitted in the present section apparently as being 
unnecessary. The law, it is conceived, must bo regarded as being the same under the 
present section, notwithstanding the said omission. 


4. (‘05) 2 All Tj Jour 570 (371) (DB). 

(’32) 19 A I U 1932 All 111 (412) : 5» All 510 
(DB). 

(82) 4 Mad 383 (381) (DB). 

5. (’ll) 28 A lit 1911 Oudb 277 (279). (Unjust 
order of lower Court under S. 73, Civil 1*. C. was 
interfered with by High Court under S. 25, Pro¬ 
vincial Small Cause Court’s Act 1887.) 

C2fJ) 13 AIR 1926 Mad 179 (181). (Manifest error.) 

U27) II AIR 1927 Mad 1030 (1030) (DB). 


(’27) 14 Allt 192 7 Mud 911 (911). 

6. (’27) 11 AIR 1927 Mad 944 (914). 

t ( 09) 32 Mad 331 (336). (Refusal of rateable dis¬ 
tribution application, because judgmeut-debtor has 
other properties.) 

7. (’16) 3 AIR 1916 Cal 261 (265) (DB). 

C31) 18 AIR 1931 Pat 405 (408): 11 Pal 250 (DB). 

Section 74 — Note 2 
1. (’US) 2 Cal W N 311 (314) (|>B). 
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In addition to the powers which Courts have under the ordinary law to punish 
disobedience of judicial orders, the High Courts in India can enforce obedience to their 
orders by taking proceedings for contempt. 2 

For detailed provisions, see o. 21 Rr. 97 to 103. 

3. “Decree for the possession.” — A decree for partition is a decree for 
possession within the meaning of this section. 1 For further discussion of the subject, see 
Notes 5 and 6 on section 16. 

4. Resistance must be by judgment-debtor or some other person on 
his behalf. — Under the old Code the resistance must be by the judgment-debtor 
himself or some other person at his instigation. 1 Under the present section it is enough 
if the resistance is by or on behalf of the judgment-debtor. A person who, on behalf of 
the judgment-debtor, obstructs the decree-holder in obtaining possession, is not a party to 
the suit within the meaning of section 47. 2 

5. What is resistance. — In cases arising under the Penal Code it has been 
held that a mere oral statement by a person claiming to be the owner of certain property 
attached by a bailiff in execution of a decree that he w’ould not allow the bailiff to take 
hold of the property unless he entered it as his property, does not amount to such 
resistance as is contemplated by the Penal Code, 1 but that if such a protest is accompanied 
by a threat of violence if the bailiff persisted in removing the property, it would amount 
to resistance. 2 


6 . Possession. — The word “possession” is not limited to actual physical 
]>ossession. The section is wide enough to cover cases of constructive possession such as 
that by a tenant. 1 


7. Appeal. — An appeal lies from an order of detention in jail under the section. 
See section 104 clause (h). 


2. ('83)7 Bom 1(4). (Authority conferred on High 
Court by Charters and Letters Patent.) 

C83) 7 Bom 5 (13) (DB). 

Note 3 

1. (’93) 1G Mad 127 (130) (DB). 

Also see O. 21 R. 97, N. 2. 


(’93) 16 Mad 127 (128, 129). 

2. + (’98) 2 Cal W N 311 (314) (DB). 

Note 5 

1. (’91) 15 Bom 564 (565). 

2. (’04) 6 Bom L R 254 (255). 

Note 6 


Note 4 

1. (’01) 25 Bom 478 (186). 


1. + (’01) 25 Bom 478 (493). 
(’06) 33 Cal 487 (491) (DB). 



PART III. 

INCIDENTAL PROCEEDINGS 

COMMISSIONS 


Power of Court to 
issue Commissions. 


VS. [New.] Subject to such conditions and 
limitations as may be prescribed, the Court may issue 


a commission — 

(a) to examine any person ; 

(£>) to make a local investigation ; 

(c) to examine or adjust accounts ; or 

( d ) to make a partition. 

[See Order 26.] 

1. Issue of commissions. — This section is new and defines and limits the 
power of the Court to issue commissions. The detailed provisions are set forth in Order 2G, 
but they do not amplify the scope of this section. 1 Where, therefore, it is not necessary 
for the purposes set forth in the section to issue a commission, it is not competent for the 
Court to do so. 2 

Though the Court has power to issue a commission, it cannot make over the whole 
case 3 or a material issue 4 to the Commissioner for trial on the merits. Nor should it issue 
a commission to two persons 6 or issue a succession of commissions covering the same 
ground . 6 

This section and Order 2G deal with cases in which a Commissioner is appointed 
either by the Court suo motu or on the application by either party. These provisions do 
not apply to cases in which the parties consent or agree to the appointment of a 
Commissioner for any particular purpose. Hence, where in a suit for infringement of 
copyright a Commissioner is appointed by the consent of both the parties to record evidence, 
the evidence recorded by the Commissioner is admissible in evidence although the case 
does not come under the rules in Order 2G. But, the opinion of the Commissioner is no 
evidence and cannot be considered by the Court.' 


2. Commission to examine any person. — See O. 26 Rr. 1 to 8. 


3. Local investigation. — A Court ought not to hold a local investigation with 
a view to gather information on which it may base its judgment, though it may inspect 


Section 75 — Note 1 

1. (’22) 9 AIR 1922 Lab 17 (48): 3 Lab 209 (DD). 

2 (’12) 13 Ind Cos 440 (443) (DB) (Cal). 

(See (’10) 27 AIR 1940 Cal 337 (343) : I L It 
(1940) 1 Cal 372 (DB). (Suit for accounts by 
benetioiary against trustee — Commissioner can¬ 
not bo appointed to ascertain value of moveables 
in defendant’s possession—Plaintiffs are entitled 
to recover the goods in specie though the decree 
ha3 under O. 20 R. 10 to state the amount of 
money to be paid by the defendant as an alter¬ 
native if delivery cannot be lind.) 


3. (’26) 13 Allt 1926 Lab 143 (146) (DB). 

(’26) 13 AIR 1926 Cal 57 (57, 58) (DB). (Party- 
ordered to supply papers to Commissioner—Com¬ 
missioner asked to decide whether papers supplied 
were adequate and if not, whether party was liable 
to pay money compensation — Order was held un¬ 
objectionable.) 

4. See O. 26 R. 10, Note 3. 

5. (’29) 1G AIR 1929 Mad G61 (6G3) (DB). 

6. See O. 26 R. 10, Note 0. 

7. (’38) 23 AIR 1938 All 2G6 (267. (268) : ILK 
(1938) All 370 (DB). 
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the locality with a view to understand the evidence. Where additional information is 
required, the proper course is to appoint a Commissioner whose report may be used in 
evidence and who may himself be examined as a witness . 1 

Where a matter has been referred to a Commissioner for local investigation, it is not 
safe for the Court to act as an expert and to overrule the report of the Commissioner 
whose integrity is unquestioned . 2 

For further discussion see Notes on O. 2G Rr. 9 and 10 . 

4. Commission to examine accounts. — See O. *2G Rr. II and 12. 

5. Commission to make partitions. — See O. 2G Rr. 1H to 18. 


[ S. 386.] (1) A commission for the examination of any person may 

a no the r° Coun t0 be issued to any Court (not being a High Court) situate in a 
ano er ourt. province other than the province in which the Court of issue 

is situate and having jurisdiction in the place in which the person to be 
examined resides. 


(2) Every Court receiving a commission for the examination of any 
person under sub-section (1) shall examine him or cause him to be examined 
pursuant thereto, and the commission, when it has been duly executed, shall 
be returned together with the evidence taken under it to the Court from which 
it was issued, unless the order for issuing the commission has otherwise 
directed, in which case the commission shall be returned in terms of such 
order. 

11877, Ss. 383, 384, 385, 386 (2); 1859, S. 175 ; See O. 26 R. 4.] 

1. Jurisdiction of Court to issue commission for examination of witness. — See O. 2G 
Rr. 1 and 4. 


77. I New. ] In lieu of issuing a commission the Court may issue a 
Letter oi request. letter of request to examine a witness residing at any 
place not within British India. 

| See O. 26, Rr. 5 and 6.} 

1. Scope of the section. — This section applies only where the witness resides 
outside British India. If he is resident in another Province, but in British India, the 
previous section will apply. 


| S. 391.] “[Subject to such conditions and limitations as may be 
Commissions issued prescribed], the provisions as to the execution and 
by foreign Courts. return of commissions for the examination of witnesses 
shall apply to commissions issued by “(or at the instance of] — 

(a) Courts situate beyond the limits of British India and established 
or continued by the authority of His Majesty or of ''[the 
Central Government or of the Crown representative], or 


Note 3 

1. (’ 12 ) 14 Ind Cas .177 (379) (DB) (Cal). 

[.S’cc oho (’32) 19 AIR 193*2 All 270 (271). (Appellate Court lias such powers.)] 

2. (’*24) 11 Allt 19*24 Cal 6*20 (G22) (DB). 
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(b) Courts situate in any part of the British Empire other than 

British India, or 

(c) Courts of any foreign country. 

1877, S. 391.1 

ii. Inserted by the Code of Civil Procedure (Amendment) Act, 1932 (X of 1932), Section 2. 

b. Substituted by the Government of India (Adaptation of Indian Laws), Order, 1937, 
for “the Governor-General in Council.” 

1. Amendments after 1908. — The following amendments were introduced by 
the Code of Civil Procedure (Amendment) Act (X of 1932) : 

(1) The words “subject to such conditions and limitations as may he prescribed” 

have been newly introduced before the words “the provisions.” 

( 2 ) The words “or at the instance of” have been added after the words 

“issued by.” 

(3) The words “for the time being in alliance with His Majesty” which occurred 

in clause (c) have been omitted. In the case noted below 1 it was held that 
the Kingdpm of Ava was not in a state of alliance with the British 
Government, within the meaning of section 177 of the Code of iS59. 


Section 78 — Note 1 
1. (*6S) 10 Suth W R 385 (385). 


PART 


IV. 


SUITS IN PARTICULAR CASES 


SUITS BY OR AGAINST a [THE CROWN] OR PUBLIC 
OFFICERS IN THEIR OFFICIAL CAPACITY 

I 


*79* Subject to the provisions of sections 179 and 185 of the Govern- 
Suits by or against ment of India Act, 1935, in a suit by or against the Crown 
the Crown. the au th or ity to be named as plaintiff or defendant, as the 

case may be, shall be — 


(a) in the case of a suit by or against the^Central Government, 
the Governor-General in Council before the establishment of 
the Federation of India, and thereafter, the Federation ; 


( b ) in the case of a suit by or against a Provincial Government, 
the Province ; and 


(c) in the case of a suit by or against the Crown Representative, the 
Secretary of State. 


1 1877, S. 416 ; See O. 27. J, 

a. Substituted by the Government of India (Adaptation of Indian Laws), Order, 1937, 

for “the Government." 

b. Section substituted by ibid, for the original Section 79. 


1. Legislative changes. 

2. Scope and applicability of the section. 

3. In what cases suit will lie against the 

Government. 

4. Act of State. See Section 9 Note 57. 

5. Suits against State Railways. 


Synopsis 

6. Cases in which Government is a 
necessary party. 

7. Jurisdiction in suits against Government. 

8. Form of suit by or against Government. 

9. Information exhibited by the Advocate- 
General. 

10. Procedure in suits by or against the 
Government. See Section 80 and Order 27. 


1. Legislative changes. — The present section was substituted by the Govern- 
ment of India (Adaptation of Indian Laws) Order, 1937, for the original s. 79, the change 
being necessitated by the Government of India Act, 1935 (25 & 2G Geo. v, ch. 42). (See 
sections 3 and 17G of that Act.) The old section ran as follows : 

“(l) Suits by or against the Government shall be instituted by or against the 
Secretary of State for India in Council. 

(- 2 ) Nothing in this section shall he deemed to limit or otherwise affect any 
information exhibited by the Advocate-General in exercise of the power 
declared by S. ill of the East India Company Act, 1813.” 

It. will be seen that undor the old section, all suits by or against the Government 
were to be instituted by or against the Secretary of State for India in Council. After 
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SUITS BY OR AGAINST THE CROWN 

the passing of the Government of India Act, 1935, such suits will fall under the three 
categories enumerated in clauses (a), (b) and (c) of the present section and the section has 
accordingly been changed so as to deal specifically with each such category. 

2. Scope and applicability of the section. — This section declares the 
procedure where suits are to bo brought by or against the Government; it does not deal 
with the question as to what are the claims and liabilities enforceable against the 
Government. 1 These must be determined only with reference to the provisions of the 
Government of India Act, 1935. (see Ss. 172 to 180 of the Act.) The rule of procedure 
under this section applies also to appeals. 2 

3. In what cases suit will lie against the Government. — Under the 
English Constitution a person aggrieved by an act or omission of a Government servant 
or department can seek his remedy only by a petition of right. 1 The liabilities of the 
Crown upon a petition of right extend to detention of land, chattels or money of the 
subject and to breach of contract. 2 

In India S. 17G sub-s. (l) of the Government of India Act 1935, provides as 
follows : — 

“(1) The Federation may sue or be sued by the name of the Federation of India and a Provincial 
Government may sue or be sued by the name of the Province and, without prejudice to the subsequent 
provisions of this chapter, may, subject to any provisions which may be made by the Act of the 
Federal or Provincial Legislature enacted by virtue of powers conferred on that Legislature by this 
Act, sue or be sued in relation to their respective affairs in the like cases as the Secretary of State in 
Council might have sued or been sued if this Act had not been passed.” 

So, under the above sub-section the test to see if a suit lies against the Crown is 
whether in the circumstances of the case, a suit would have lain against the Secretary of 
State for India in Council, if the Government of India Act of 1935 had not been passed. 
For this, S. 32 of the Government of India Act of 1915 must be seen. Sub-section (2) of that 
section runs as follows: 

“ Every person shall have the same remedies against the Secretary of State in Council as he 
might have had against the East India Company if the Government of India Act, 1858 and this Act 
had not been passed.” 

The above sub-section corresponds to the following provision in s. 65 of the 
Government of India Act of 1858 conferring the right of suit against the Government : :1 

“. . . . all persons and bodies politic shall and may have and take the sumo suits, remedies and 
proceedings legal and equitable, against the Secretary of State in Council of India as they could have 
done against the said Company" (the East India Company). 

The East India Company was engaged in transactions partly in the exercise of 
sovereign powers delegated to it by the Crown and partly on its own account, which, 
without delegation of sovereign powers might be carried on by private individuals* 
Therefore, in so far as a person was aggrieved by an act done in the exercise of sovereign 

Section 79 —Note 2 3. (’76) 1 Cal 11 (I t) (1)13). 

1. See (’03)6 Bom L R 131 (146). (Case about the C 03) 15 Bom L It 131 (116). (Confirming 27 Bom 

corresponding S. 416 of the Code of 1882.) 189.) 

2 . (’29) 16 A I It 1929 Lab 10 (11): 9 Lah 667 (*13) 40Cal 391 (399,400): 40 Ind App 48: 7 Low Bur 

(DB). Rul 10 : 18 I rid Cal 22 (24) (PC). (Government of 

Note 3 India not competent to pass any Act which would 

1. See Petition of Rights Act, I860 (23 & 24 Viet., prevent a subject from suing the Secretary of State 

Cli. 34). Also Robertson on Civil Proceedings by f° r Bidia in any case in which an action would 

or against the Crown, pp. 330, 419. have lain against the East India Company.) 

2. (’15) 2 A I It 1915 Mad 434 (438): 37 Mad 55: 4. (’76) 1 Cal 11 (13) (DB). 

19 Ind Cas 353 (357). [Sec also (’81) 3 All 829 (834) ] 


JCPC. 48. 
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rights, the East India Company was liable in the same way as the Crown upon a 

petition of right. It follows that the Crown in India is also liable in respect of all such 

acts, that is, detention of land, chattels or money and breach of contract . 5 In respect 

of torts by its servants in the exercise of sovereign powers, the Company was not, and 

the Crown m India will not be, liable unless it had ordered or ratified the tortious act . 6 

Ihe reason is that the doctrine of principal and agent can apply where the acts done by 

the Officers of the Government are done in the performance of duties imposed by the 

Legislature . though the officers themselves are appointed by the Government ; and in 

exercising or exceeding such authority they cannot be considered to have been the agents 

of the appointing authority so as to render the latter liable . 7 In so far as the East India 

Company was engaged in transactions on its own account, which, without delegation of 

sovereign right can be carried on by private individuals, it was liable like any other 

private individual. The Crown in India will consequently be liable in respect of those acts 

also which might be done by private individuals without the delegation of sovereign 
rights. 6 


5. t (15) 2 AIR 1915 Mad 434 (438, 439): 37 Mad 
55: 19 Ind Cas 353 (357, 359)). 

(’80) 2 All 756(760,701) (DB). (Breach of contract.) 
(’85) 7 All 140 (144) (DB). (Suit to declare that 
certain land is not liable to assessment.) 

(•79) 4 Cal 103(105)(DB).(Suit to declare right to hold 
property under any settlement that may be made.) 
(’90) 17 Cal 590 (604): 17 Ind App 40 (PC). (Suit 
to declare that certain lands are not liable to assess¬ 
ment.) 

(’66) 5 Suth W It 47 (48). (Suit to set aside order 
directing plaintiff to pay Government revenue at a 
certain rate.) 

(’69) 11 Suth W It 425 (425). (Suit for refund of 
income-tax illegally assessed lies.) 
f (’8*2) 4 Mad 344 (357). (Suit for import duty 
illegally levied lies—Dissenting from 1 Cal 11.) 
(’92)5 Mad 273 (283) (DB). (Recovery of money 
illegally collected—Suit lies — Dissenting from 1 
Cal 11.) 

(1862) 1 Hyde 37 (38, 40). (Specific performance of 
contract.) 

(’74)21 Suth W It 327 (330) (FB). (Suit to set aside 
n settlement and for possession.) 

(1864) 2 Hyde 153 (162). (Breach of contract.) 

(’72) 4NWPHC It 146 (147) (DB). (Wrongful 
resumption of ferry—Suit against Govenment lies.) 
(’01) 28 Cal 540 (544,545) (DB). (Wrongful attach¬ 
ment under S. 88, Cr. P. Code, of property of a 
third person.) 

(’72) 17 Suth W It 497 (499) (DB). (But an agent 
on behalf of Government, e. g., a Public Works 
Officer cannot bind the Government with a contract 
made by him in excess of his authority.) 

(1861) 8 Moo Ind*App-529 (554) (PC). (Act of Gov¬ 
ernment officer binds Government when authoriz¬ 
ed to do so, or if ratified by Government), 
f (‘13) 19 Ind Cas 353 (359,361) (Mad). (The broad 
proposition that acts in the exercise of sovereign 
powers cannot be sued upon in any case has been 
dissented from in later cases and is no longer good 
law.) 

(’05) 28 Mad 72 (77, 82) (DB). (Injunction—Con¬ 
tinuing wrong.) 

(’05) 28 Mad 213 (215) (DB). (Liability under 
Indian Post Office Act VI of 1898, S. 34.) 


[But see (’67) 7 Suth W R 191 (193) : Beug L B 
Sup. Vol. 630. (Section 3 of clause 2 of Regula¬ 
tion VI of 1819.) 

t (’75) 1 Cal 11 (26, 27) (DB). (Acts of officers 
appointed in connexion with the collection of 
excise duties—No suit lies.)] 

6. f (’15)2 AIR 1915 Mad 434 (441): 37 Mad 55 : 

19 Ind Cas 353 (359). (Liable.) 

(’03) 27 Bom 189 (211, 212). (Act of State.) 

(’05)1 Cal.'L Jour 355 (359) (DB).(Acts of Judicial 
Officers.) 

(’12) 16 Ind Cas 922 (925) (DB) (Cal). (Wrongful 
dismissal of a public servant.) 

(’06) 33 Cal 669 (674, 675). (Do.) 

(’15) 2 AIR 1915 Mad 993(998): 39 Mad 351 (DB). 
(Negligence of servants in keeping gravel on a 
military road.) 

(’04) 28 Bom 314 (325, 326) (DB). (Negligence of 
constable in respect of goods seized.) 

(’71) 7 Beng L R 688 (696). (Wrongful dismissal.) 
(’20) 7 AIR 1920 Lab 362 (364) : 1919 Pun Re 
No. 143 (DB). (Tortious act by police officers.) 
(1877) 2 C P D 445 (453), Grant v. Secretary of 
State. (Compulsory retirement.) 

[See also (’71) 1871 Pun Re No. 60 p. 160 (167) 
(Civil). 

(*75) 1875 Pun Re No. 64 p. 162 (167) (Civil). 

(’99) 26 Cal 792 (808, 809).] 

[Compare also (’84) 7 Mnd 466(472,473). (Where 
the dismissal was under colour of Municipal law.)] 

7. f (’84) 10 Cal 415 (461) (DB). (Contractor em¬ 
ployed by Government and liceneed by the Calcutta 
Municipality—Obstruction in publio way—Corpo¬ 
ration liable for breaoli of statutory duty—Secre¬ 
tary of State not liable.) 

(•15) 2 AIR 1915 Mad 434 (441) : 37 Mad 55 : 19 
Ind Cas 353 (359). 

(’20) 7 AIR 1920 Lah 362 (364) : 1919 Pun Re 
No. 143 (DB). 

(’03) 26 Bom 801 (807, 808, 809) (DB). 
f (’04) 28 Bom 314 (325, 326) (DB). 

(’82) 5 Mad 91 (105) (FB). 

(’16) 3 AIR 1916 Mad 1157 (1159, 1160) : 39 Mad 
781 (DB). 

(’03) 26 Mad 263 (264) (DB). 

8. j (’75) 1 Cal 11 (13, 14) (DB). 
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It was held, before the Government, of India Act of 1935, that contracts with the 
Secretary of State for India must conform to the provisions of s. 29 of the Government 
of India Act, 1915; and where they did not conform to such provisions they were not 
binding on the Secretary of State. 0 It is obvious that the same principle will also apply 
now and the Crown will not be liable under any contract unless such contract conformed 
to the provisions of the Government of India Act of 1935 . 

4. Act of state. — See Section 9 Note 57 “Acts of State.” 


5. Suits against State Railways. — Before the passing of the Government 
of India Act of 1935, it was held that a suit against a State Railway must be brought 
against the Secretary of State for India in Council. 1 Under s. 185 of the Government of 
India Act of 1935, the Federal Railway Authority would be the body to sue or be sued in 
the case of any Federal Railways. But till the coming into existence of the Federation, 
the Central Government will be the authority to sue or be sued and under this section 
the suit will have to be brought in the name of the Governor-General in Council. 3 

6. Cases in which Government is a necessary party. _ The rules 

governing the joinder of ordinary persons as parties would also apply to the joinder of the 
Government as a party. 1 Thus in a suit to set aside a sale under the Bengal Public 
Demands Recovery Act, I of 1895 (now see Bengal Act ill of 1913), the Government is in 
the position of a decree-holder and as such is a necessary party. 2 Similarly, in a suit to 
recover possession of a chur which had been leased by the Government to the defendant, 
the Government as claiming a proprietary right in the land is a necessary party. 3 See 
also the undermentioned cases 4 showing in what cases Government was held to be a 
necessary party and in what cases not. 


See also Note 25 on Order l Rule 10. 


('15) 2 AIR 1915 Mad 434 (438) : 37 Mad 55 : 19 
Ind Cas 353 (357). 

(’67) 5 Bom H C R App 1 (23). 

('ll) 38 Cal 797 (801) : 13 Ind Cas 370 (371) (DB). 

('71) 3 N W P H C R 195 (197, 198) (I)B). (Gov- 

.eminent bullock train — Goods stolen through 
negligence of servants—Government is liable.) 

(’ll) 5 Sind L R 82 (85) : II Ind Cu3 58 (59) (DB). 
(Tort by Government Railway Company servants 
— East India Company did the railway business as 
a private individual —Hence suit lies.) 

9. (’28) 15 AIR 1928 Cal 74 (82) : 54 Cal 909. 

Note 5 

1. (’24) 11 AIR 1924 Bom 306 (306) : 48 Bom 297 

(’01) 4 Oudb Cas 133 (136, 138). 

(’31) 18 AIR 1931 Pat 326 (327) : 10 Pat 466 

(•31) 18 AIR 1931 Pat 393 (393, 394). 

[See (’33) 20 AIR 1933 Pat 630 (632). (If Secretary 
of State is not made party, there is no liability 
on the Railway Company.)] 

2. Sec ('42) 46 Cal W N 18 (20). (Suit against 
State Railway—Plaint describing Government as 
Secretary of State for India — Amendment after 
limitation alteringdescription to Governor-General 

in Council — Suit is not barred by limitation _ 

Error was merely one of description.) 

Note 6 

1. (’19) 6 AIR 1919 P C 225 (228) (PC). 

2 f ('02) 31 Cal 159 (161) (DB). 

3. (’79) 5 Cal L Rep 154 (150). 


4. Government a necessary party : 

( 66) 3 Mad H C R 134 (135, 136). (Suit to transfer 
registration—Collector is a necessary party ) 

(’92) 15 Mad 350 (350, 351) (DB). (Suit to compel 
mutation of names—Collector is a necessary parly ) 
(’88) 15 Cal 460 (470) (FB). (Suit under S. 42 of 
the Specific Relief Act against person claiming to 
use a land as public road.) 

Government not a necessary party : 

(’72) 17 Suth \V K 145 (146) (DB)! 

(’74) 22 Suth W li 52 (53, 54) (1)B). (Held that 
Collector ought to have been made a party but as 
the lower Courts were wrong ®n the merits of case 
the case was not remanded to have the Collector 
made a party.) 
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against Municipality.) 

(’71) 8 Beng L R 524 (532) (DB). (Suit for declara¬ 
tion of plaintiff's right to share in (lie settlement 
of an accretion.) 

(’78) 2 Cal L. Rep 467 (470). (Suit by A against B 
for possession of certain land as accretion.) 

(’98) 25 Cal 833 (843) : 25 Ind App 151 (PC) 
(Appeal arising out of a suit for annulling a saleo! 
an estate for supposed arrear of revenue 1 
C03) 7 Cal W N 377 (360) (DB). (Do ) 

(*83) 9 Cal 271 (276, 277) (DB). (Do ) 

(’87) 11 Bom 519 (523) (DB). (Suit against farmer 
of Abkan revenue for a refund of money illegally 
levied at his instance by the Collector ) ° Y 

('82) 16 Bom 619 (052) IDIi). (Sait for declaration 
that plaintilf is a Kadun Naik.) 
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7. Jurisdiction in suits against Government. _ It was held before the 
Government of India Act of 1935. that a suit against the Secretary of State for 
could only be brought m the Court within the local limits of whose jurisdiction the cause 

in” wh>h OSe a • ‘ the WOrdS “ dWeI] '" - business" or "pe^naUy work fo 

gam t'hich occur m ss. 16 , 19 and so of the Code and cl. 12 of the Letters Patent did 

not apply to the Secretary of State for India.' It is conceived that the sLe principle 
sectioned 3 aSamSt ‘ h6 Cr ° Wn atfer tbe l ,assiD S of the above Act. (see Notes on 


8. Form of suit by or against Government. _ It was held before the 

acaTmrth n V f ^ A f C Q° f 1935 ’ that a SUit agaiDsfc Government must be instituted 

against thf 4 ° ^ 6 , { 0r J^ di& in Cou ™ 1 ' “d that it could not be brought 

a amst the Secretary of State . Where a suit was wrongly brought against an officer of 

"tL°SVr!ot men f ^f W f a % helaie P IaiDt Sh ° Uld be amended b y substituting the name 
the becietary of State for India m Council" for the name of the officer. 3 Under the Code 

wU holrWoh aSain f fcl J e . Age . n ‘ to fchG Governor-General on the part of the Government 
"as held to be a suit substantially against the Government.* 


In. the undermentioned case, a suit against the Government was dismissed and an 
appeai was filed agamst the decree dismissing the suit. The case was one in which under 
s. 1,9 sub-s. (1) of the Government of India Act of 1935 the appeal should have been 
lodged against the Government of the Punjab or the Secretary of State. But the respondent 
to the appeal was named as the Secretary of State for India in Council. It was held that 
although this was inconsistent with the provisions of the above section, the mere addition 
o the words for Indian in Council’’ did not justify the dismissal of the appeal and it could 
only be construed as a misdescription of the respondent. A similar view, viz., that a mere 
misdescription of the defendant will not matter, was also taken in the case noted below 6 in 
which the defendant in a suit against a State Bailway was described as the Secretary of 
State for India instead of the Governor-General in Council as required by this section. 


See also the undermentioned cases. 7 


9. Information exhibited by the Advocate-General. — As seen in Note l* 
sub-s. ( 2 ) of the old section, which provided that nothing in the section should be deemed 
to limit or otherwise affect any information exhibited by the Advocate-General in exercise 
of the power declared by s. ill of the East India Company Act, 1813, 1 has been omitted 


’20) 96 Ind Caa 927 (927) (Lah). (Section 60, 
Excise Act—Suit by a claimant to property sold.) 

Note 7 

1. t (’86) 14 Cal 256 (271, 272). 

(1862) 1 Hyde 37 (40. 41, 42). 

(’12) 15 Ind Cos 955 (959) (Cal). 

(’74) 6 N W P II C R 47 (51) (DB). 

(1862) 1 Mad HCR 286 (292, 293, 294) (DB). 
NOTE.—ACollectorwho, in bis capacity as aDistrict 
Magistrate was a member of a Municipality can be 
sued only in tbe District Court for acts done in his 
official capacity under Section 39 of the Bombay 
Act XIV of 1869. See (’76) 1 Bom 628 (629). 

Note 8 

1. (’10) 34 Bom 618 (631) (DB). 

’84) 7 Mad 466 (478) (FB). 

2. (’75) 1 Cal 11 (14) (DB). 

3. (’82) 6 Bom 672 (673) (DB). 


(’82) 6 Bom 670 (671) (DB). (Even High Court on 
appeal can allow amendment.) 

(’04) 28 Bom 332 (337) (DB). 

4. (’68) 10 Suth W R 142 (143). 

5. (’39) 26 AIR 1939 Lah 298 (298). 

6 . (’42) 46 Cal W N 18 (20). 

7. (’42) 29 A I R 1942 Pesh 33 (34) (DB). (Suit 
was brought by the Governor-General in Council 
through the Post Master General — Held that the 
words in the plaint "through the Post Master 
General" were merely surplusage and the suit wa9 
brought in the name of the correct plaintiff.) 

(’40) 27 A I R 1940 Lah 451 (454). (Suit against 
Provincial Government of Punjab—Description of 
defendant as Government Punjab Province through 
Deputy Commissioner instead of merely Punjab 
Province is not fatal.) 

Note 9 

1. (’10) 12 Bom L R 274 (291, 294). 
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from the section substituted by the Government of India (Adaptation of Indian Laws) 
Order, 1937. 

10. Procedure in suits by or against the Government. — See Section 80 and Order 27. 


Notice. 


(S. 424.] No suit shall be'instituted against a [the Crown | or 
against a public officer in respect of any act purporting to be 
done by such public officer in his official capacity, until the 
expiration of two months next after notice in writing has been b [delivered 
to, or left at the office of — 


(a) in the case of a suit against the Central Government, a Secretary 
to that Government ; 

(5) in the case of a suit against the Crown Representative, the 
Political Secretary ; 

(c) in the case of a suit against a Provincial Government, a 
Secretary to that Government or the Collector of the District, 
and 

(c/) in the case of a suit against the Secretary of State, a Secretary 
to the Central Government, the Political Secretary and a 
Secretary to the Provincial Government of the Province where 
the suit is instituted], 

and, in the case of a public officer, delivered to him or left at his office, 
stating the cau se of acti on, the name, description and place of residence of 
the plaintiff and the relie f which he clai ms,: and the plaint shall contain a 
statement that such notice has been so delivered or left, 

[1877, S. 424; See O. 27.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for the words 

“the Secretary of State for India in Council.” 

b. Substituted by ibid for “in the case of the Secretary of State in Council, delivered to, or left at the 

ollice of, a Secretary to the Local Government or the Collector of the District.” 


Synopsis 


1. Legislative changes. 

2. Scope and object of the section. 

3. Applicability of the section. 

4. Act of State. See Note 57 on S. 9. 

5. “Act purporting to be done by such public 
officer in his official capacity.” 

6 . “Public officer,” who is. See S. 2 (17). 

7. Suits against Municipalities. 

8 . Suits against Court of Wards. See 

Note 5. 

9. Suits against Railway administration. 

10. Notice is a condition precedent to the 
institution of the suit. 

11. Suits on contracts and suits for in¬ 

junctions. 

12. Object of notice. See Note 2. 

13. Form and sufficiency of notice. 


14. Service of notice. 

15. Waiver of notice and effect thereof. 

16. Notice, if necessary, for amendment 

of plaint. 

17. Fact of notice having been delivered 

to be mentioned in the plaint. 

18. Institution of suit during currency ot 

notice. 

18a. Computation of period of notice. 

19. Variance between notice and plaint. 

20. Effect of death of intending plaintiff 

after notice. 

21. Exclusion of period of notice for pur¬ 

poses ot limitation. 

22. Cases in which the Government a 

necessary party. See S. 79. 

23. Jurisdiction to entertain suits against 

Government or public officer. See S. 79. 
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NOTE to the Synopsis. See the Notes indicated for the following topics : 

Notice to Collector. See Note 14. 


Adding or substituting Secretary of State and 
notice. See Note 1G. 

Administrator-General and Official Trustee. See 

•oOtC «5. 

Common manager under S. 95, B. T. Act VIII of 
1885. See Note 11 and S. 2 (17). 

Cantonment Committee. See S. 2 ( 17 ). 

Dispensing with notice. See Note 11. 


Notice to Public Officer. See Notes 2 and 14. 
Official Receivers. See S. 2 ( 17 ). . 

One of several plaintiffs—Notice by. See Note 13. 
Provision mandatory. See Note 10. 

“Secretary of State in Council.” See Note 2. 

Want of notice—Time for objection. See Note 15. 


1. Legislative changes. _ See foot-notes (a) and (b) to the teat of the section. 

si 3“ ssrtver irws?:»ta s 

tomake amends'~^ his P°^ion with regard to the claim made, and 
cost of liHaofn * m, ^ 6 the £ cIaira - so advised, without recourse to the trouble and 

or Lplicatons ' A I h T ^ SeCti ° n im P erali ™ and ^mifc of no exceptions 
Court and if iri.ft t u c ° mp ^ ym 8 with its provisions, cannot be entertained by any 
Com t, and if mst,tuted, must be rejected under o. 7 R. 11 .* The provisions of the section 


Section 80 — Note 2 

1 Lab U 24 AUl 1937 Lah 41 (49) : 1 L R (1937) 
2 Boin 3 128°(DB? 1913 B ° m 138 (139): 1 L R ( 1943 ) 

(’43) 30 AIR 1943 Bom 160 (1G4). 

( ’,!' 2 ) Jf 9 air .DM2 Mad 288 (288). (The object of 
. , IS f .° 8 lve time for a public officer threatened 
with a suit in respect of his official acts to take the 
orders of his superiors on the question whether the 
suit shall or shall not be defended and to get per¬ 
mission to use the services of the law officers of the 
Crown.) 

(’40) 27 AIR 1940 Cal 1 (4) (DB). 

C 01 ) 24 Mad (279) (282) (DB). (Notice proceeding 
from only two out of three joint plaintiffs valid.) 

(*32) 19 AIR 1932 Lah 374 (37G):13 Lah 672 (DB). 
(Application under Para. 17 of Sch. II, C. P. C. 
asking the Court to tile an agreement to refer a 
dispute to arbitration does not amount to a suit 
within this section.) 

t (16) 3 AIR 1916 Bom 296 (297) : 10 Bom 392 
(DB). (Defendant’s agent threatening to demolish 
disputed property during currency of notice—Suit 
Tiled before expiry is good.) 

( HI) 7 Cal 499 (503). (The official trustee is a pub¬ 
lic officer.) 

(’9,8) 25 Cal 239 (244) (SB). (This Section applies 
to all kinds of suits.) 

( 05 ) 32 Cal 1130(1134) (DB). (Objections as to 
notice required by this Section can be taken only 
by the Secretary of State.) 
f t *07) 34 Cal 257 (282) (DB). 

(’31) 18 AIR 1931 Cal 503 (501) : 58 Cal 850(DB). 
(Receiver appointed under O. 40, R. 1 with powers 
under It. 1, cl. 1 (d) is a public otlicer.) 

(’35) 22 AIR 1935 Bom 229 (230). 


(’38) 25 AIR 1938 Nag 415 (417) : I L R (1939) 
Nag 206. 

[Sec (*81) 6 Cal 8 (10) (FB). (Decision under S. 87 
of Bengal Act III of 1864.)] 

3. (’41) 23 AIR 1941 Mad 446 (447, 448). 

(*41) 28 AIR 1941 Oudh 529 (559). 

(’41) 28 ArR 1941 Pat 517 (519): 20 Pat 394 (DB) 
(’40) 27 AIR 1940 Cal 1 (4) (DB). 

•J i 2 J) 14 AIR 1927 P C 176 (183) : 54 Ind App 
338 : 51 Bom 725 (PC). 

(’33) 20 AIR 1933 All 53 (54).' 

(*33) 20 AIR 1933 Lah 203 (207) : 14 Lah 330. 

t,(’38) 25 AIR 1938 Pat 127 (128). (Provisions of 
&. 80 cannot be relaxed in cases in which Crown 
happens to be only one of the defendants.) 

(’35) 22 AIR 1935 Sind 206 (207) : 29 Sind L R 
404 (DB). (Two plaintiffs — Notice by only one 
plaintiff is not sufficient.) 

(’39) 26 AIR 1939 Pat 32 (33). 

(’35) 22 AIR 1935 Bom 229 (229, 230). 

(’38) 25 AIR 1938 Mad 583 (584) (DB). 

Also see Note 11. 

4. (’43) 30 AIR 1943 All 158 (160). 

( 43) 30 AIR 1943 Mad 284 (285). (In absence of 
notice in accordance with section. Court has no 
jurisdiction to entertain suit — If it docs so, revi¬ 
sion lies.) 

(’03) 25 All 187 (190, 193) (DB). (Notice issued by 
a person who dies before institution doe3 notenure 
to the benefit of his legal representative.) 

(’38) 25 AIR 1038 Pat 127 (123). (Rejection of 
plaint and not dismissal of suit is the proper 
course.) 

t(’35) 22 AIR 1935 Mad 389 (390) (DB). (Affirm¬ 
ing. ou Letters Patent Appeal, A I R 1931 Mad 
175 : 54 Mad 416.) 

Also see O. 7. R. 11 , N. 9. 
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cannot be relaxed merely because the Crown or the public officer happens to be only one 
of several defendants. 5 Even where the Crown or the public officer is only a pro forma 
defendant, a notice under this section is necessary. 6 But in the undermentioned cases, 7 
the view was held that where a suit has been instituted against several defendants one of 
whom is the Crown or a public officer and notice under this section has not been given, 
the whole suit is not bad but is bad only with reference to the Crown or the public officer. 

The section deals with two classes of cases — 

(1) Suits against the Crown. 

( 2 ) Suits against public officers. 8 * 

In the first class, notice under this section must be given in all cases. 6 In the 
second class, notice under this section is necessary only where the suit is in respect of any 
act purporting to be done by such public officer in his official capacity. 10 

It was held by the High Court of Lahore that au application under para. 17 of 
the Second Schedule of this Code (now repealed) was not a suit within the meaning of 
this section, so as to be governed by its provisions. 11 


3. Applicability of the section. — The provisions of this section have been 
made inapplicable to the following cases : 

(1) Suits against the Official Trustee in which no relief is claimed against him 

personally. See S. 16 of the Official Trustees Act (II of 1913). 

(2) Suits against the Administrator.General in which no relief is claimed against 

him personally. See S. 41 of the Administrator-General's Act (ill of 1913). 

(3) Suits of the class mentioned in S. 77 of the Punjab Tenancy Act (xvi of 

1 SS7). See section 94 of that Act. 


5. (’39) 26 AIR 1939 Pat 32 (33). (Public officer, 
one of the defendants.) 

(’38) 25 AIR 193S Put 127 (129). (Crown, one of 
the defendants ) 

G. (’43) 30 AIR 1943 Mad 234 (286). (Suit under 
S. 14. Madras Survey and Boundaries Act, in 
which Government made party.) 

(’30) 23 AIR 1936 Pat 339(339.340): 15 Pat 353(DB). 

7. CIO) 27 AIR 1910 Cal 1 (4) (DB). (Where causes 
of action are different failure of ono owing to want 
of notice under this section is not fatal to the other 
cause of action — But where the causes of action 
are inseparable the whole suit will fail — Suit for 
declaration against A impleading R, a receiver 
appointed by the Court in respect of the property 
— Allegation of collusion against the receiver — 
Causes of action held inseparable.) 

} (’36) 23 AIR 1936 Pat 339 (310) : 15 Pat 333. 
(Name of Crown as pro forma defendant expunged 
from action and suit proceeded with against others.) 

(’39) 26 AIR 1939 Pat 32 (33). (Decree against 
other defendants not affected.) 

[Sec also (’38) 25 AIR 1933 Pat 127 (129). (Ex- 
punging name of Crown and proceeding with suit 
against other defendants held not possible where 
the amendment of plaint would entail a material 
change in the nature of the suit.)j 
■But see (’41) 28 AIR 1941 Pat 461 (463).] 

8 . (’40) 27 AIR 1940 Mad 831 (833) : ILK (1910) 

Mad 929 (1)B). (Liquidatorappointed by Registrar 

of co-operative societies is not public servant and 

hence notice under S. 80 is not necessary — AIR 


1934 Nag 291 : 30 Nag L R 240 and A I R 1939 
Nag 232 not approved.) 

9. (’14) 1 AIR 1914 Mad 502 (504) : 37 Mad 113 : 
16 Ind Cas 947 (948) (DB). (Plaintiff asking for 
injunction.) 

(’15) 2 AIR 1915 Cal 62 (63). (The Collector to 
whom notice is to be given is one in whose district 
the suit is instituted.) 

(’33) 25 AIR 1938 Mad 583 (584) (DM), 
t (’93) 25 Cal 239 (242, 243) (SB). 

(16) 3 AIR 1916 Bom 296(297): 10 Bom 392 (DB) 
tCll) 35 Bom 302 (366) : 10 Ind Cas 639 (639) 
(DB). (Notice necessary even when asking for 
injunction.) 

See Note 5. 

10. (’41) 28 AIR 1941 Cal 643(651) (DB). (Common 
manager appointed under S. 95. Beng. Ten. Act 
is public otticor—A suit against him on a bond exe¬ 
cuted bv him is not in respect of an act purporting 
to he done in Ins official capacity.) 

( 41) 28 AIR 1911 Oudh 529 (559). (Person ap¬ 
pointed mutawalli by District Judge—Suit in res¬ 
pect of acts done by such person—Merely because 
such person happens to be the Deputy Commissioner 
who is public officer, acts done by him in his capa¬ 
city as mutawalli cannot be said to be done in official 
capacity — Notice is not necessary.) 

( 40) 27 AIR 1910 Pat 516 (531) : 19 pat 133 (DB). 
(Receiver appointed by Court in a suit is a public 
officer. Non-payment of royalty by him is not an 
official act.) 

11. (’32)19 AIR1932Lab 374(376): 13 Lah 672 (DB). 
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The provisions of this section do not apply to a suit __ 

undertaking given under s. li of the Bombay City Land Revenue Act (n of istsT 1 

«o the S ' " <5) ° f the AEt <IV ° f * »>** 

under ^77 \ ^ ^ C ° mpuIs0ry ^‘ration of a document 

under s 77 of the Registration Act. 2 But the section applies to a suit under s 14 of the 

Madras Survey and Boundaries Act (IV of 1897). 3 Where a certain property is attached in 

ffTn the claim h Cree ^ by T ^ * daim is P refe "' ed *» the attached property, 

his right tTJrt 7 ' 7 ClaimaDt a SUit UDder °' 21 R ' 63 to establish 

necessary under thl L“on/ ““ ° f the clai “ *««•*»«■ *» -tice is 

4. Act of State. — See Note 57 on Section 9. 

capacity* ” A Tn PU f rportin f tp by such public officer in his official 

capacity. —In suits against public officers, notice under this section is necessary only _ 

(1) if the suit is in respect of any act done by such public officer, and 

(2) such act purports to have been done by such public officer in his official 

capacity. 1 

i Wb ?, rC a l SU i t is nofc in res P ecfc of an y act done by the public officer, no notice is 

— ly. though hejs impleaded as a defendant in the suit. 2 Thus, where in a suit 


Note 3 

1. (’34) 21 AIR 1934 Bom 162 (163) (DB) 

(’40)27 AI R 19 4° All 108{111)(DB). (Section 77, 
Registration Act which requires such a suit to be 
brought within 30 days from the refusal of regis¬ 
tration is a special provision which, under S. 4 of 
the Code, will prevail over S. 80 thereof.) 

3. (’43) 30 AIR 1943 Mad 284 (285). (AIR 1934 
Bom 162 distinguished on the ground that thesuit 
in the case was under Bombay City Land Revenue 
Act, which provides a period of 30 days to bring a 
6uit to set aside Collector’s decision and being a 
special Act, it prevailed over C. P. Code.) 

4. (’43) 30 AIR 1943 Mad 341 (341, 342). (AIR 
1028 Mad 1201 : 52 Mad 465 (case under S. 49 
Court of Wards Act) relied on.) 

Note 5 

1. (’43) 30 AIR 1913 Bom 138 (139, 140) : I L R 
(1943) Bom 128 (DB). ' 

C 12) 29 AIR 1942 Lab 287 (288) (DB). (Liquidator 
appointed by Registrar under S. 42, Co-operative 
Societies Act is a public officer—Suit ugainst him 
lor declaration that an order for contribution passed 
by him was illegal and ultra vires and for injunc¬ 
tion to restrain him from enforcing that order_ 

Notice is necessary.) 

CH> 28 AIR 1941 Pat 438 (139). 

( 40) J7 AIR 1940Cal 1(4)(DB). (Suit against estate 
in hands of receiver aud not against receiver per¬ 
sonally—Notice under S. 80 is not necessary.) 

C31) 21 AIR 1931 P C 96 (97) : 61 Ind App 171 : 

61 Cal 470 (PC). 

(TO) 35 Bom 42 (45, 10): 7 Ind Cas 993 (993) (DB). 
(Lnder S. 3 of the Blmgdari Act (Bom. Act V of 
1^62) collector declaring plaintiff’s mortgage illegal 
and inoperative.) 

(’30) 17 AIR 1930 All 712 (714) : 53 All 44 (DB). 
(Report by Police Inspector of an offence under 

5. 332, I. P. C. is act done in official capacity.) 


('39)26 AIR 1939 Nag 232(233). (Liquidator ap¬ 
pointed under S. 42, Co-operative Societies Act, 

1912 by order of Registrar is public officer_ Suit 

against him under O. 21 R. 63 in respect of attach¬ 
ment by him—Notice is necessary.) 

[See (’39) 26 AIR 1939 Cal 720 (721, 722) : ILR 
(1940) 1 Cal 73. (Suit for cancellation of a certi¬ 
ficate under the Public Demands Recovery Act 
obtained by a manager of an estate under the 
Bengal Court of Wards Act—Notice is necessary.)! 
2. (’43) 30 AIR 1943 Bom 138 (140) : ILR (1943) 
Bom 128 (DB). (Suit to declare that assessment 
on plaintiff’s land was illegal and for refund of 

payment made by him in pursuance of demand_ 

Payment which gives rise to a claim for refund is 
not an act of the Collector and notice is not neces¬ 
sary with respect to that claim.) 

(’40) 27 AIR 1940 All 108 (111) (DB). (Where on 
the refusal of a District Registrar to register a 
document executed by a receiver in insolvency act¬ 
ing under the orders of the District Court a suit is 
tiled against him under S. 77 of Registration Act, 
the receiver is made a defendant, the latter cannot 
plead that he is entitled to notice under S. 80 
C. P. Code.) 

*(’34) 21 AIR 1934 P C 96 (97) : 61 Ind App 171 : 
61 Cal 470 (PC). (Mortgage by common manager 
appointed under S. 95, Ben. Ten. Act_Non-pay¬ 

ment—Suit against succeeding manager — Notice 
not necessary — AIR 1932 Cal 275 : 59 Cal 961 
reversed.) 

(’33) 20 AIR 1933 Sind 1 (3) (DB). (Assuming the 
rights of a zamindar during pendency of suit, by 
common manager is not an ‘act done’.) 

(’38) 25 AIR 1938 Cal 191 (191)(DB). (Suit against 
Receiver for arrears of rent—Omission of Receiver 
to pay rent is not an act purporting to have been 
done by him in his official capacity _ Notice not 
necessary.) 
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against a ward of the Court of Wards, on a breach of contract or on a bond, the Collector 
is impleaded as the guardian ad litem of the ward, in order to protect the ward’s interests, 
no notice will be necessary under this section, 8 though where the suit is in respect of an 
act done by him as agent of the Court of Wards, notice will be necessary if the second 
condition is also satisfied. 4 Similarly, where the Official Assignee or the Official Receiver 
is impleaded in a suit in which no act of the officer is in question, as for example, a 
mortgage suit or a suit for declaration of title, no notice will be necessary, 5 though where 
the suit is in respect of an act done by him, notice will have to be given if the second 
condition is also satisfied. 6 Similarly also, where the Official Trustee is impleaded in a 
suit relating to the rights of a cestui que trust and not to any act done by him, no notice 
is necessary under this section. 7 Where at the time when the act is done, the person doing 
the act is not a public officer within the meaning of s. 2 cl. ( 17 ), this section has no 
application. 8 bo also, where at the time of the institution of the suit the defendant has 
ceased to be a public officer, this section does not apply.” 

As regards the second condition that the act must be one purporting to be done 
by the public officer in his official capacity , it was held in the undermentioned cases 10 
that this was limited to acts done negligently or inadvertently by the public officer and 


(•38) 25 AIK 1938 Nag 449 (451) : ILR (1939) Nag 
200. (Mere assertion by Official Receiver of claim 
on behalf of insolvent's estate is not act contem¬ 
plated by section.) 

('35) 22 AIR 1935 Cal 72G (727) (DB). (Assessment 
by Municipality—-Subsequent supersession of Muni¬ 
cipality and public officer appointed by Government 
to perform duties of Commissioner — Suit for 
declaring assessment illegal and ultra vires — 
Notice under S. 80 is not necessary.) 

3. (’88) 11 Mad 317 (318) (DB). (In such a case 
the suit is not against him at all and he defends on 
behalf of the minor only—1 Bom 318 explained.) 

f (’89) 13 Bom 343 (347) (DB). 

(’81) 1881 All W N 175 (1?G) (DB). 

(’89) 1889 Pun Re No 24. p. 79. 

(’31) 18 AIR 1931 Sind 158 (159) : 25 Sind L R 
200 (DB). 

[See also (’38) 25 AIR 1938 Mad G12 (613). (Suit 
concerning title between plaint charity and temple 
represented by ward—Ward represented by Col¬ 
lector-Case held did not fall under S. 80.)| 

4. f (’81) 3 All 20 (22, 23, 24) (FB). 

5. (’23) 10 A IK 1923 Bom 392 (393) (DB). (Suit 
for declaration of title.) 

+ (’32) 19 AIR 1932 All 657 (G58, 659) (DB). (Suit 
for declaration and cancellation of gift deed as 
fraudulent—Official Receiver impleaded as donee’s 
father was an insolvent.) 

(’34) 21 A I It 1934 Nag 201 (202, 203) : 30 Na-» 
L It 240. 

*(’30) 17 AIR 1930 Bom 11 (15) (DB). (Suit on 
mortgage of insolvent’s property.) 

(’27) 14 AIK 1927 All 132 (136) : 18 All 821 (DB). 
(Suit to enforce a charge.) 

(’37) I L It (1937) 2 Cal 265 (304). 
f Ses also (’38) 25 Allt 1938 Nag 449 (451): I Lit 
(1939) Nug 200. (Rival claims by Official Receiver 
and other creditors — Interpleader suit by debtor 
— Mere setting up of a claim to property on behalf 
of estate which receiver represents is not an act 
purporting to be done by a public officer in bis 
official capacity — S. 80 is not attracted.)] 


[But see (’40) 27 AIR 1940 Cal 578 (579). (Suit 
for declaration against Oflicial Receiver by insol¬ 
vent’s wife that she is entitled to retain certain 

property until her dower debt is satisfied _ Suit 

should be dismissed for want of notice.)) 

6. t(’30) 17 AIR 1930 Mad 458 (463, 464) (DB). 
(Official Assignee taking possession of other’s goods 
believing them to be insolvent’s property.) 

(’32) 19 AIR 1932 All 575 (577) : 54 All 879 (DB). 
(Contract of lease in respect of insolvent’s property.) 
(’34) 21 AIR 1934 Oudh 158 (161) : 9 Luck 577. 

(Act done by Official Liquidator.) 

(’24) 11 AIR 1924 All 40 (43) : 46 All 16. 
t(’20) 7 A I It 1920 Bom 50 (50) : 44 Bom 895 
(DB). (Same rule applies to receiver appointed 
under Provincial Insolvency Act.) 

(’31) 18 AIR 1931 Cal 61 (03) : 57 Cal 1127 (DB). 
(Oflicial Receiver — Failure to use reasonable 
diligence in collecting rents and profits.) 

(’37) 24 A I R 1937 Lab 386 (387) (DB). (Suit 
attacking sale by Official Receiver—He is necessary 
party and suit is not maintainable without notice 
under S. 80.) 

7. (’si) 7 Cal 499 (504). 

8. (’35) 22 AIR 1935 All 106 (109) (DB). (Deputy 
Magistrate who has been appointed as the return¬ 
ing officer by the District Magistrate for the pur¬ 
poses of an election and who is doing the election 
work of the municipality at the time cannot be 
said to be a public officer who is acting in that 
connection in Ins official capacity as such publio 
officer.) 

9 (’42) 29 Allt 1942 Mad 288 (288). 

10. (’04) 26 All 220 (222). 


t in mu Cas <21 (Ti l) (Cal). 

( 05) 32 Cal 1130 (1134) (Observations obiter ) 
C*l) 7 Cal 499 (504). (Obiter.) 

(.SVt> u/so (^83. 7 Bom 399 (406). (Case under 

Bombay District Municipal Act, YL of 1873_ 

Meeting improperly convened.) 

(’90) 14 Born 395 (402). 

(’76) 1 All 269 (271). 

(’82) I All 102 (107).] 
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did not extend to acts done mala fide by him. The cases given below, 11 on the other hand, 
have held that the section applies to all acts of public officers whether done bona fide or 
mala fide. In Koti Heddi v. Subbiah , 12 it was held that the words “any act purporting 
to be done by such public officer in his official capacity’' mean any act intended to seem 
to be done by him in his official capacity. If, therefore, the act, whether done in good 
faith or not, was such as is ordinarily done by the officer in the course of his duties, and 
he desired that other persons should believe that he was so acting, the act is one purporting 
to be done by him in his official capacity within the meaning of the section. 13 Having 
regard to the general principles of interpretation of statutes 14 and to the dictum of the Privy 
Council in Bhag Chand v. Secretary of State 15 that the section does not admit of any 
implications or exceptions, the rulings referred to above which held that the act must be 
one done negligently or inadvertetitly cannot be considered to be good law. 

But the words ‘act purporting to be done by such public officer in his official 
capacity will not cover acts which are outside the sphere of his duties. 16 Thus, where a 
public officer insults, uses defamatory language, or assaults his subordinate, 17 or an 
investigating police officer assaults a witness, 18 or a public officer seizes property which 
be has no authority to seize, 19 the acts cannot be considered to be “acts purporting to be 
done” by him in his official capacity and notice under this section is not necessary. 

See also the undermentioned cases. 20 

The suits contemplated by this section are those in which it is sought to make the 

public officer personally liable for acts done by him in his official capacity and the section 
does not apply where no relief is sought against the public officer personally. 21 

6. “Public officer,” who is. — See Section 2 (17). 


11. (’41) 28 AIR 1941 Pat 385 (387, 388) : 20 Pat 
417 (DB). 

(’ll) 28 A I R 1941 Pat 461 (462, 463). (Illegal 
arrest by police officer.) 

*(’18) 5 AIR 1918 Mad 62 (70) :41 Mad 792 (FB). 
(’34) 21 AIR 1934 Pat 14 (16). 

(’97) 24 Cal 584 (588) (DB). 

(’06) 9 Oudh Cas 275 (280) (DB). 

+ (’24) 11 AIR 1924 All 851 (852) : 46 All 884 
(DB). 

(1900) 1 Low Bur Rul 152. 

(’07) 29 All 567 (568). 

(’81) 3 All 20 (23) (FB). (A Collector acting under 
S. 204, Act XIX of 1873, as agent of the Court of 
Wards is a public officer.) 

(’24) 11 AIR 1924 Cal 145 (148) : 50 Cal 992(DB). 
+ (’97) 21 Bom 751 (772) (FB). (Official act is not 
necessarily a legal act — It may be an illegal one.) 

( 37) 24 AIR 1937 Sind 281 (284): 32Sind LR 106. 
also (’ll) 33 All 540 (543, 544) : 10 Ind Cas 
1 (2). 

(’88) 15 Cal 259 (264).] 

12. (’18) 5 A l R 191* Mod 62 (70) : 41 Mad 792 
(FB). 

13. (’24) 11 A I R 1924 All 851 (852) : 46 All 884 
(DB). 

14. See Notes on Preamble to this Code. 

15. (’27) 11 AIR 1927 P C 176 (183) : 51 Bom 
725 : 54 Ind App 338 (PC). 

16. (’09) 36 Cal 28 (39) : 1 Ind Cas 514 (515). 

17. (’10) 5 Inti Cas 467 (468) (DB) (All). 

18. + (’28) 15 AIR 1928 Bom 332 (362) : 52 Bom 
832 (FB). 

19. (’09) 36 Cal 28 (39) : 1 Ind Cas 514 (515). 


20. (’41) 28 AIR 1941 Cal 643 (651) (DB). (Com¬ 
mon manager appointed under S. 95, Ben. Ten. 
Act, executing a bond in respect of loan taken by 
him — Such act will be ‘act done by a public 
officer in bis official capacity’but his failure to pay 
the loan will not be so — Suit on the bond by 
creditor — Notice not necessary.) 

(’40) 27 AIR 1940 Pat 516 (531): 19 Pat 433 (DB). 
(Suit for royalty of lands in possession of receiver 
appointed in a suit — Non-payment of royalty by 
receiver or surrender of lands without sanotion of 
Court and based on individual contract between 
him and the plaintiff is not official act under 
S. 80 and notice is not necessary—Per Chatterji, J.) 
(’38) 25 AIR 1938 Mad 221 (223). (Deed of release 
executed by Official Assignee on behalf of insol¬ 
vent’s estate — Suit against Official Assignee for 
damages for breaob of covenant of title in deed — 
No claim against the Official Assignee personally 

— Held that the suit was not one in respect of an 
act done by the Official Assignee in his offioial 
capacity and no notice under this section was 
necessary.) 

21. (’42) 29 AIR 1942 Cal 394 (399) (DB). (Suit 
to deolare the mortgage by the recei% - er in a parti¬ 
tion suit with Court’s permission, not binding on 
the parties to partition or the estate.) 

(’41) 28 AIR 1941 Pat 438 (439, 440). (Liquidator 
of co-operative society—House of member attached 
by him in execution of award issued by Registrar 

— Member claiming in suit exemption from attach¬ 
ment as agriculturist—Notice not necessary.) 

(’40) 27 AIR 1940 Cal 1 (4, 5) (DB). (Suit against 
estate in hands of receiver—Notice not necessary.) 
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7. Suits against Municipalities.— By virtue of specific provisions, analogous 
to this section, in the District Municipalities Acts of the various Provinces, notice of 
action is made necessary in the classes of suits against the Municipality, specified therein. 
See also the undermentioned cases. 1 

8 . Suits against Court of Wards. — See Note 5. 


9. Suits against Railway administration. — The Indian Railways Act (IX 
of 1890) provides for notice of suit to be given in suits against the Railway administra¬ 
tion. See ss. 77 and 140 of that Act and the undermentioned cases. 1 Where, however, 
the railway is administered by the Government, a notice under the Railways Act alone 
is not enough and will not be a substitute for the notice required under this section. 2 
Conversely, in such cases, a notice under this section alone will not be sufiicient; a notice 
under the Railways Act also will be necessary. 3 

10. Notice is a condition precedent to the institution of the suit. _ 

It has been seen in Note 2 that the section is mandatory and admits of no exceptions. 
A Court is debarred from entertaining a suit instituted without complying with the 
requirements of the section. 1 The only course open to the Court in a suit instituted 
without giving the notice required will be to reject it under o. 7 R. 11. 


Note 7 

1. ('10) 27 AIR 1940 Lab 451 (454). (Where the 
Municipal Committee has been superseded under 
S. 238 of the Punjab Municipal Act, the service of 
the notice under S. 49 of that Act and S. 80.C.P. 
Cbde, on the Deputy Commissioner who is the 
Collector of the District as well as the adminis¬ 
trator of the Municipal Committee is valid and 
proper.) 

(’81) 0 Cal 8 (10) (FB). (Section 87 of the Bengal 
Act, III of 1804.) » 

(’07) 7 Suth W R 92 (92). (Section 77 of Act III of 
1864.) 

(’82) 6 Bom 580 (581). (Section 80, Bombay Act 
VI of 1873.) 

(’68) 9 Suth W It 535 (530). (Section 87 of Bengal 
Act, III of 1864.) 

('08) 9 Suth W R 279 (280). (Do.) 

( 1 ) 8 ) 22 Bom 283 (288). (Section 48 of the Bombay 
Act, II of 1884.) 

( 78) 2 All 296 (298). (Sections 10 and 43 of Act, 
XV of 1873.) 

( Ol) 25 Bom 142 (150). (Section 48 of Bombay 
Act. II of 1884.) 

(’98) 22 Bom 289 (294) (FB). (Do.) 

(’82) 4 All 339 (342) (FB). (Section 43 of Act, XV of 
1873.) 

( 83) 7 Bom 399 (40G). (Case under Bombay District 
Municipalities Act, II of 1884). 

(‘08) 22 Bom 005 (006). (Section 48 of the Bombay 
District Municipalities Act, II of 1884.) 

(’84) 8 Bom 421 (423). (Section 80, Bombay Dis¬ 
trict Municipal Act, VI of 1 h73.) 

(’06) 29 Mad 539 (545). (Section 201 of Madras Act 
IV of 1881.) 

(’31) 18 AIR 1931 Mad 808 (811) : 35 Mad 207. 
(Municipal Councillor^ not 'public officer’ within 
**• Code — As to notice, see S. 350 (l). 
Madras District Municipalities Act.) 

Note 9 

1. (*33) 20 AIK 1933 Put 15 (47) : 12 l> a t 07. 
(Company holding out particular oHicial as compe¬ 


tent to receive notice —Notice on him is ^ood and 
notice to agent is unnecessary.) 

(’97) 24 Cal 300 (308) (DB). (Traffic Superintendent 
is not the Manger’s Agent and notioe to him is not 
notice to the Railway Administration.) 

(’00) 28 All 552 (553) (DB). (Do.) 

(’09) 3 Ind Cas 479 (479) (DB) (Mad). (Notice to the 
traffic manager was held , in the circumstances of 
the case, to be notice to the agent.) 

(’15) 2 AIR 1915 Cal 584 (585) (DB). (Notice to 
the Goods Superintendent is no notice to the 
agent.) 

(’07) 31 Boin 534 (544) (DB). 

(’08) 35 Cal 194 (197) (DB). (Notice to the traffic 
manager is no notice to the agent.) 

(’02) 26 Bom 669 (088) (DB). (Carriage over two 
Railways — Notice to one sought to be made liable 
is enough — But notice to both must he given when 
both are intended to be made liable.) 

(’04) 26 All 207 (210). (Do.) 

( 08) 12 Cal W N 105 (100). (Carriage by two rail¬ 
ways— Notice to one cannot bind the other.) 

2. (’43) 30 AIR 1943 All 158 (100). (Suit against 
G. 1. P. Railway repcsented by Secretary of State 
— Notice to Collector held wholly detective.) 

*(’28) 15 AIR 1928 Bom 421 (424) : 52 Bom 
548 (DB). 

(’33) 20 AIR 1933 All 53 (54). 

(’30) 17 AIR 1930 All 470 (477) : 52 All 837 (DB), 

(’31) 1* AIR 1931 Pat 320 (328): 10 Pat 400 (DB) 

("31) 18 AIR 1931 Pat 393 (394) (DB). 

(’31) 18 AIR 1931 Nag 00 (97). 

3. f (’35) 22 AIR 1935 All 900 (902) (DB). 

Note 10 

1. (’43) 30 AIR 1943 Mad 284 (285). 

(’ll) 28 AIR 1041 Mad 4 10 (447. 448) 

(’ll) 23 AIR 1941 Oudli 529 (559) 

(’27) 14 AIR 1927 1> C 170 (184, 185): 54 Ind Ann 
338 : 51 Bom 725 (PC). 1 P 

t AIR 1931 Mad 175 (177) : 54 Mad 410. 

(Suit dismissed also as against defendants not fall¬ 
ing under this section.) 
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11. Suits on contracts and suits for injunctions. — It was held by ’the- 
High Court of Bombay in the undermentioned cases 1 that the section has no application 
to suits founded on contracts. There was also a conflict of opinion in the various High 
Courts as to whether the section applies to suits for injunctions? It has now been 
authoritatively laid down by the Privy Council in Bhag Chand v. Secretary of State 3 
that the language of the section is mandatory and admits of no implications or excep¬ 
tions, that the section is applicable to all forms of action and all kinds of relief, and 
that the view that the section is inapplicable where the whole or part of the relief claimed 
is an injunction is not correct. But the decision of the Privy Council cannot be taken to 
mean that notice is necessary in every suit for injunction against the Secretary of State 
or a Public Officer , 4 without regard to the fact whether the other conditions necessary 
for the applicability of the section are satisfied. Thus, the section will apply only when 
the suit is in respect of an act done by the public officer. The words ’‘act purporting to 
be done" cover only a past act , and do not include a future act threatened to be done. 
A suit therefore merely for an injunction, not based upon any past act of the public 
officer, is not within the scope of the section and no notice is necessary in such a case . 6 
But if the suit is laid on a past act of such officer, the fact that an injunction is also 
prayed for will not take the case out of the operation of the section.® The High Court 
of Lahore, however, seems to be of the opinion that the Privy Council decision will apply 
even to suits merely in respect of acts threatened to be done? 

12. Object of notice. — See Note 2. 


Note 11 

1. f (’01) 25 Bom 387 (394) (DB). (Specific perfor¬ 
mance.) 

P98) 22 Bom 637 (639) (DB). (Do.) 

(•95) 19 Bom 407 (417) (DB). 

(*96) 20 Bom 697 (699) (DB). 

(’10) 34 Bom 583 (589) (DB). (The section applies 
to actions substantially in tort although they may 
be treated for certain purposes as actions ex con¬ 
tractu.) 

(’03) 27 Bom 424 (450)(DB). (Where no injunction 
can be claimed against the Secretary of State, 
notice is not dispensed with because the plaintiff 
asks for an injunction.) 

2. (’24) 11 AIR 1924 Bom 1 (11, 12) : 48 Bom 87 
(DB). (Overruled in AIR 1927 I’ C 176 : 54 Ind 
App 338 : 51 Bom 725 (PC).) 

(’16) 3 AIR 1916 Bom 296 (297) : 40 Bom 392 
(DB). (Suit for injunction— Notice held not neces¬ 
sary on facts only.) 

(’20) 7 AIR 1920 Bom4l9 (420):44 Bom555. (No.) 
(’12) 15 Ind Gas 539 (540) (DB) (Bom). (Yes.) 
(‘12)37Bom243(250):17Ind Cas 876(878) (DB). (No.) 
(’ll) 35 Bom 362 (367):10 Ind Cas 639 (640). (Yes.) 
(’98) 22 Bom 230 (231) (DB). (No.) 

(’98) 22 Bom 636 (637) (DB). (No.) 

(’09) 36 Cal 28 (39) : 1 Ind Cas 514 (515). (No.) 
(’09) 3 Sind L R 175 (176) : 4 Ind Cas 1136 (1157) 

(DB). (No.) , 

(’06) 28 All 600 (603). (No—Per Knox, J. dis¬ 
sented.) 

+ (’20) 7 AIR 1920 Mad 723 (727) (DB). (Yes.) 

(’14) 1 AIR 1914 Mad 502 (504) : 37 Mad 113:16 
Ind Cas 947 (949). (Yes.) 

(’13) 6 Sind L R 123 (123, 124) : 19 Ind Cas 361 
(361). (Yes.) 

(’13) 6 Sind Ij R 250 (251) : 19 Ind Cas 838 (840) 
(DB). (Yes.) 


3.*(’27) 14 AIR 1927 P C 176 (184, 185) : 54 Ind 
App 338 : 51 Bom 725 (PC). (Followed in AIR 
1932 Cal 163 : 58 Cal 1288.) 

See the following cases also : 

(’34) 21 AIR 1934 P C 96 (97) : 61 Cal 470 (PC). 
(This seotion applies to suits based on contract — 
Approving AIR 19^2 Cal 275: 59 Cal 961 on this 
point.) 

(’33) 20 AIR 1933 Sind 4 (5). (Official Assignee 
advertising for sale—Suit for partition and posses¬ 
sion and injunction against him — Subsequent 
abandonment of prayer for injunction cannot vali¬ 
date suit.) 

(’27) 14 AIR 1927 Bom 649 (650) (DB). 

(’20) 7 AIR 1920 Cal 575 (579) (DB). (Suit against 
common manager appointed under Bengal Tenancy 
Act.) 

f (’32) 19 AIR 1932 Cal 275 (281) : 59 Cal 961. 
(Do—On a simple mortgage bond.) 

(’14) 22 Ind Cas 36 (36) (DB) (Call. (Suit under 
S. 104H of the Bengal Tenancy Act by tenure- 
holders against Secretary of State as landlord.) 

(’30) 17 AIR 1930 Lab 708 (709) (DB). (Declaratory 
suit.) 

(’38) 25 AIR 1938 Mad 221 (223). (The section 
covers cases both in contract and in tort.) 

Also see Note 2. 

4. (’33) 20 AIR 1933 Lab 203 (207) : 14 Lab 330. 

5. (*31) 34 Mad L W 993 (994). (Wherein AIR 
1927 P C 176 : 54 Ind App 338:51 Bom 725 (PC), 
was sought to be explained.) 

(’27)14AIR1927 Mad 166(168,170):50 Mad 239 (DB). 

6. (’27) 14 AIR 1927 P C 176 (184) : 54 Ind App 
338 : 51 Bom 725 (PC). 

7. (’31) 18 AIR 1931 Lab 703 (703) : 12 Lab 260 
(DB). (Suit to restrain threatened sale by Official 
Receiver.) 

(’37) 24 AIR 1937 Lab 380 (382). 
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13. Form and sufficiency of notice. — It ia not necessary that the notice 
should be in any particular or technical form. 1 It should not be strictly construed as 
if it were a pleading and it need not set out all the details and facts of the case. 2 But 
it must substantially fulfil its object in informing the parties concerned generally of the 
nature of the suit intended to be filed. 3 T hus, it is essential that t he notice should state 
the cause of acti on and the relief claimed: 4 the phrase “cause of action” need not in this 
conneluon be narrowly construed and the notice is sufficient if it informs the defendant 
substantially of the ground of complaint. 6 Where a claim is made in the notice for a 
larger amount of money as due from the defendant, the fact that in the suit the claim is 
reduced to a smaller amount does not change the cause of action for the suit or make the 
notice invalid. 6 Where the cause of action has not arisen at all, a notice under the section 
is not valid. 7 But where a cause of action exists of which notice is given, such notice is 
not bad merely because it refers to a possible further olaim which may arise before a suit 
is brought. 8 A notice which does not state the cause of action or the intention to file a 
suit, 9 or a notice merely objecting to, and asking for, the reconsideration of the order 
complained of, 10 or a mere objection to an entry in the settlement roll under the Bengal 
Tenancy Act, 11 or a mere report to the Deputy* Commissioner, 12 will not constitute a valid 
notice under the section. 


Note 13 

1. (*89) 1889 Bom P J 50. 

(’34) 21 AIR 1934 Pat 346 (343). 

2. f ('03) 27 Bom 189 (220). 

(’31) 21 AIR 1934 Pat 346 (349). 

(’26) 13 AIR 1926 Mad 108 (409). 

t (’33) 20 AIR 1933 Mad 105 (107, 108). 

('38) 25 AIR 1938 Nag 415 (418) : ILK (1939) Nag 
206. (Full details of the claim need not be given 
—Notice to be interpreted in the light of common- 
sense.) 

3. (’42) 29 AIR 1942 Cal 343 (345) : ILR (1942) 1 
Cal 211 (DB). (Copy of plaint annexed with notice 
and indicating that the plaintiffs are suing in repre¬ 
sentative capacity—Notice not fatally defective for 
not stating that suit is in representative capacity.) 

(•03) 27 Bom 189 (206). 

(’31) 21 AIR 1934 Cal 187 (189) (DB). (Notice 
saying that cause of action and relief are described 
in the annexed copy of plaint which forms part of 
notice though defective is substantial compliance.) 

(’34) 21 AIR 1934 Pat 346 (348,349). (Noticegiven 
jointly by several plaintiffs in different suits—Sum 
of all amounts not exceeding amount mentioned in 
notice—Notice is not illegal merely because notified 
claim is split up.) 

(•93) 17 Bom 307 (310). 

(•26) 13 AIR 1926 Mad 408 (409). 

+ (1878) 3 C P D 423 (428). Smith and Co. v. West 
Derby Local Board. 

(1845) 13 M & W 361, Jones v. Nicholls. 

C83) 13 Cal L Rep 195 (199) (DB). 

C91) 14 Mud 386 (390) (DB). 

C29) 16 AIR 1929 Sind 61 (63). 

(’38) 25 AIR 1938 Pat 556 (557): 17 Pat 345 (DB). 
(Hold that in this case there was sullicient indica¬ 
tion of the cause of action.) 

4. (’43) 30 AIR 1943 Bom 138 (139) : ILR f 10 4 4) 
Bom 128 (DB). 

(1810) 2 Camp 196, Sabin v. I)e Burgh. 


ISee (’30) 17 AIR 1930 Ca! 721 (721). (Notice and 
plaint at variance as to relief.)] 

[But see (’38) 25 AIR 1938 Nag 415 (417) : ILR 
(1939) Nag 206. (Where the defendant knew the 
nature of the suit that would he brought non¬ 
mention of relief claimed in the notice does not 
make it bad.)) 

5. (’28) 15 AIR 1928 Cal 74 (83) : 54 Cal 969. 
(But it must be stated with precision.) 

(’04) 8 Cal W N 913 (916). 

(’03) 25 All 187 (191) (DB). 

(*01) 24 Mad 279 (282) (DB). 

(’37) 41 Cal W N 92 (96) (DB). 
f(*38) 25 AIR 1938 Pat 556 (557) : 17 Pat 345. 
(To state a cause of action it may he sufficient to 
give a legal description by which a particular 
cause of action is known, such as damages for 
breach of contract and damages for negligence.) 

6. (’37) 41 Cal W N 92 (96) (DB). (Though the 
notice should, in every case, state with precision the 
cause of action, the mere reduction of the claim 
does not make the notice defective.) 

[ See also (’38) 25 AIR 1938 Nag 415 (417) : ILR 
(1939) Nag 206. (Alternative and lesser claim 
not mentioned in notice cannot derogate from 
plaintiff’s right to have suit tried on issue claimed 
in the notice.)] 

7. (’43) 30 AIR 1913 Bom 138 (139): I L R (1913) 
Bom 128 (DB). 

(’28) 15 AIR 1928 Cal 7 1 (83) : 54 Cal 969. 

8. See also (’43) 30 AIR 1913 Born 138 (140) • 
I L R (1943) Bom 128 (DB). (Notice regarding 
illegal assessment of tax—Suit may include claim 
for refund of amounts levied after notice ) 

( 41) 28 AIR 1941 Oudli 355 (358) : 16 Luck 421 
(Suit in regard to illegal tax—Notice not bad iri 
regard to sums recovered after date of notice ) 

9. (’12) 16 Ind Cas 115 (41G) (DB) (Bom) 

10. C67) 7 Sutli W R 92 (92) (DB). 

11. (’13) 22 Ind Cas 36 (36) (DB) (Cal) 

12. (’23) 10 AIR 1923 Rang 250 (251,V 
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It is also essential that the notice should state the names, descriptions and places 
of residence of all the plaintiffs. 13 But, there is a conflict of decisions as to whether a notice 
otherwise sufficient under the section is invalid on the ground that it has not been given 
by all the plaintiffs. According to one view such notice is sufficient 14 while the other view 
it that such notice is not sufficient. 15 

A notice given by a pleader on behalf of his client is sufficient for the purpose 
of this section. 10 


14. Service of notice. — The amendments in the section made by the 
Adaptation of Indian Laws Order of 1937, have made a change as to the officers to whom 
notice is to be given in the case of a suit against the Crown. Formerly, such notice was 
to be given, in all cases, to a Secretary to the Local Government or the Collector of the 
Listrict in which the suit was to be instituted. Now, the notice is to be given to the various 
officers specified in the section and they are not the same in all suits against the Crown. 1 
But where a notice was duly served under the section before the above amendments, the 
suit in pursuance of such notice is not bad though instituted after the amendments. 2 The 
notice under this section may be served personally or by post. 3 

15. Waiver of notice and effect thereof.— A notice under the section is 
given for the benefit of the defendant and there is nothing to prevent him from waiving 
the notice or from being estopped by his conduct from pleading the want of notice. 1 Thus, 
where objection as to notice was taken in the written statement, but no issue was raised 
on the point and no objection was taken subsequently at any stage of the trial in the 

. Court of first instance, it was held that the notice was waived. 2 Where no objection is 


13. (’42) *29 AIR 1942 Bom 161 (16. r ,) : ILR (1942) 
Bom 357 (DB). (Notice not bud on tbe ground that 
surnames, castes or occupations of the proposed 
plaintiffs have not been mentioned in the notice.) 

(•12) 40 Cal 503 (509): 16 Ind Cas 649 (850)(DB). 
(’351 22 AIR 1935 Bom 229 (230). (The word 
“plaintiff” in S. 80, in singular must be construed 
in plural.) 

[See (’31) 18 AIR 1931 Cal G1 (61):57 Cal 1127.) 
[.Sec also (’41) 28 AIR 1941 Fat 517 (526) : 20 
Fat 394 (DB). (Notice to Secretary of State by 
firm—Objection by defendant that firm was un¬ 
registered—Plaint amended and names of owners 
of firm substituted — Defendants having knowledge 
that plaintiffs were carrying on business in name 
of firm by which notice was given, it must be 
deemed to be on behalf of substituted plaintiffs.) 
(1825) 4 B A C 681, James v. Swift.) 

14. (’01) 24 Mad 279 (282) (DB). (Notice by two out 
of three plaintiffs.) 

(.Set al. so (’39) 26 AIB1939 Oudb 196 (202).(Notice 
by transferor, one of co-plaintiffs, is enough for 
continuance of suit by other transferee co-plaintiff 
after former's death — Decree passed is not n 
nullity.)) 

15. (’35) 22 AIR 1935 Sind 206 (207) :29 Sind LR 
404 (DB). 

('35) 22 AIK 1935 Mad 389(390) (DB). (Affirming 
AIR 1931 Mad 175 : 54 Mad 416 — Entire euit is 
bad and cannot be proceeded with even by plaintiff 
who has complied with section.) 
f (-12) 40 Cal 503 (510) : 16 I. C. 849 (850) (DB). 

16. (’28) 15 A IB 1928 Boro 338 (340) (DB).(Obi/cr.) 

Note 14 

1. Sec (’43) 30 AIR 1943 All 158 (ICO). (Suit 


against Secretary of State aB representing G.I. P. 
Railway—Notice to Collector of place where suit 
is instituted is wholly defective.) 

(’40) 27 AIR 1940 Lab 451 (454). (Case before 
amendments — Suit ngainst Municipality after 
being superseded—Notice to the Deputy Commis¬ 
sioner who is Collector of District and also ad¬ 
ministrator of the committee—Notice is valid and 
proper, it having served the purpose of informing 
the intention of plaintiff to sue tbe Secretary of 
State.) 

2. (’40) 27 AIR 1940 Lab 455 (456) (DB). 

3. (’91) 1891 Pun Re No. 71, p. 341. 

(See (’31) 18 AIR 1931 Cal 503 (504): 58 Cal 850. 
(Service on son of public officer—Invalid—O. 48 
R. 2 does not control this section.)) 

Note 15 

1. (’42) 29 AIR 1942 Bom 339 (340) (DB). 

t (’07) 34 Cal 257 (282) (DB). (Per Mookerjee. J.) 
(’90) 1890 Pun Re No. 155, p. 504. 

(’33) 20 AIR 1933 Mnd 917 (919). 

(’33) 20 AIR 1933 Sind 1 (3). 

(’17) 4 AIR 1917 Cal 614 (615) (DB). (Plaint 
amended— Defendant in additional written state¬ 
ment, not objecting to want of further notice of 
two months—Objection was deemed to ba%’e been 
waived.) 

2. (’07) 34 Cal 257 (282) (DB). 

(’31) 18 AIR 1931 Cal 175 (178) (DB). (Objection 
taken after two years and only in a supplementary 
written statement and pressed after plaintiffs’ right 
became barred—Waiver.) 

[But see (’38) 25 AIR 1938 Mad 583 (584) (DB). 
(Trial Court through negligence omitting to frame 
issue on point of want of notice — Government 
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raised in the Court of first instance, it cannot be pleaded for the first time in special 
appeal. 3 But the mere failure to raise the objection in the written statement cannot per se 
be regarded as a waiver, if it was raised practically before the trial had commenced and 
before any prejudice could have been caused to the plaintiffs by the lateness of the stage 
at which the objection was raised. 4 

Some decisions have, however, taken the view that the section being mandatory, 
its provisions cannot be waived by the defendant. 6 In Secretary of State v. Sagarmal 
Mar war if the following rule was laid down : Where the applicability of the section 
depends on proof of certain facts and the Secretary of State does not deny facts alleged 
in the plaint, he would, under the ordinary rule of pleadings be held to have waived *his 
objection as to the proof of those facts. For instance, where the plaintiff states in the 
plaint that the notice has been sent with all the requisites beyond the period of two months 
or that the notice has been served on a certain date which is beyond two months of the 
date of the suit, and the Secretary of State does not deny that the notice was received by 
him or does not raise any objection, he cannot during the trial be heard to say that he has 
not received the notice and would be debarred from challenging the facts alleged in the 
plaint in the course of the trial. But where the facts are admitted by the plaintiff himself 
and he falls under the express provisions of the statute, though in a Procedure Code, no 
question of waiver can arise. Hence, where the facts stated in the plaint themselves show 
that the suit has been instituted before the expiry of two months from the issue of the 
notice it cannot be said that silence on the part of the Secretary of State to plead the 
section as a bar to the maintainability of the suit amounts to an admission by him that 
the section is not a bar to the suit or to a waiver of the objection based on the section. 7 

An objection as to notice cannot be taken by a defendant other than the Secretary 
of State or other public officer for whose benefit the notice is intended, 8 or by a transferee 
from the Secretary of State. 1 ' 


16. Notice, if necessary for amendment of plaint.—Where an amendment 
of the plaint is necessitated by the discovery of facts previously unknown to the plaintiff 
anc ^ the relief asked for m the plaint is not altered hv thp. n.rm»nrim f >ntQ i a further notice 
under the section is not necessary. 1 But where the amendment introduces a new cause of 


Header also through negligence omitting to make 
application regarding it but all along resisting 
suit—Point regarding notice cannot be deemed to 
have been waived by tbe Secretary of State.ll 

3. (*76) 1 All 269 (271) (DB). 

f:J4) *21 AIR 1934 Pat 354 (355) (DB). (Plea of 

want of notice not taken for over two years_ 

Another suit on the same cause of action im¬ 
possible — Plea must be taken to have been 
waived.) 

(’34) 21 AIR 1934 Nag 201 (202): 30 Nag T, R 240 

4. (’25) 12 AIR 1925 All 241 (243) : 47 AH 291 
(DB). 

[Sec (’42) 29 AIR 1942 Bom 339 (340) (DB). 
(Any prejudice to the plaintiff caused by the 
delay would result in,the defendant being deemed 
to have waived his right to notice, even though 
delay, however long, would not necessarily by 
itself he a ground for bolding that lie hud waived 
it : 34 Cal 257; 40 Cal 503 and A I R 1925 All 
241: 47 All 291 relied on—Objection as to notice 
not taken until two years after the issues were 
framed and by that time plaintiff’s rights under 
Specific Relief Act were burred.)J 


5. (’41) 28 AIR 1941 Mad 146 (447. 448). 

(’37) 24 AIR 1937 Sind 291 (291, 292) : 32 Sind 
L R 67 (DB). 

6 . (’ll) 28 AIR 1941 Pat517(519):20 Pat 394(DB) 

7. See also (’43) 30 AIR 1943 Bom 160 (163, 164). 
(Where a plaint avers that notice has been served 
within the meaning of S. 80 and that averment 
is not traversed in the written statement, the 
service of notice may he taken as admitted and 
leave thereafter should not be granted to deny 
what has been admitted either expressly or by 
implication, especially when a fresh suit by plain, 
till would be barred by limitation : 34 Cal 257 
held not good law after A I It 1927 P C 176 * 
54 Ind App 338 : 51 Bom 725 (P C).) 

8 . (’42) 29 Allt 1942 Bom 339 (340) (DB). 

(T2) 40 Cal 503 (510): 16 Ind Cas 849 (850) (DB) 
t ( 05) 32 Cal 1130 (1134) (DB). 

(’33) 20 AIR 1933 Pat 49 (49). 

9. C07) 10 Oudh Cas 49 (54) (DB). 

Note 16 

1. (’03) 30 Cal 36 (72) (DB). (Confirmed in 3 > Cal 
605 : 32 Ind App 93 (PC). (Suit against Secretly 

of State _ Sub-Collector subsequently added as 
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action not specified in the original notice, as for example, where a suit based on negligence 
is sought to be amended into one based on nuisance, a further notice is necessary. 3 
Similarly, where a plaint against a person is sought to be amended by substituting the 
Secretary of State in the place of the original defendant, 3 or by adding him as an 
additional defendant, and the effect of such addition would be to raise a question for 
decision as between the plaintiff and the Secretary of State, notice under the section is 
necessary 4 and, in fact, the application to add the Secretary of State as a party should 
state that the required notice has been given. 6 Where, however, a notice has been properly 
given to the Railway administration under S. 77 of the Railways Act, but the Railway is 
taken over by the Secretary of State subsequent to the notice, no second notice to the 
Secretary of State under this section is necessary to be given, before filing the suit. 8 Nor is 
a notice necessary where the defendant’s interest devolves on the Government during suit. 7 


17. Fact of notice having been delivered to be mentioned in the 
plaint. — The section requires that the plaint shall contain a statement that the notice 
under the section has been delivered or left as required. But the non-mention of the fact 
will not necessarily entail a dismissal of the suit. The plaint may be amended by adding 
the statement and the suit proceeded with. 1 An averment in the plaint that a notice 
under this section is “sent” to the officer concerned is not sufficient under the section as 
the words “delivered” or “left” are not used as provided by the section. 3 


18. Institution of suit during currency of notice. — It has been seen 
in Notes 2 and 10 that the section is mandatory. It follows that a suit cannot be 
instituted before the expiry of the two months of notice. 1 But, where a suit instituted 
before the expiry of the two months’ period has been withdrawn with liberty to bring a 
fresh suit, such fresh suit can be brought on the basis of the same notice." Where two 
notices have been issued successively, a suit brought after the expiry of two months from 
the first notice but within two months from the second notice, would not be premature 
if the second notice does not cancel or annul the first one but merely amplifies it. 

18a. Computation of period of notice. — In calculating the period of two 
months provided by this section, the day of the delivery of the notice must be excluded. 
Section 10 of the General Clauses Act does not apply to the computation of time under 


this section. 3 


defendant — No separate relief claimed against 
him for any act done by him — No notice is 

necessary.) 

2. (’07) 34 Cal 257 (281). 

(•I2) 58 Cal 797 (80t) : 18 Ind Cas 3/0 (372). 

3. CIO) 4 Oudh Cas 133 (138) (DB). 

4. ( 90 1890 Bom P J 156. (NOTR.-The section 
does not prevent a Court from adding the Secre¬ 
tary of State as a party to the suit. See 9 Cal -/I 
(‘>701 and 1908 Pun W R No. 22 (p. —<)•) 

5 ( 90 1890 All W N 22 (22) (DB) 

6. (’28) 15 AIR 1928 Mad 599 (601). 

7 + C‘ ? 6) 19 AIR 1920 All 585 (586). 

18 AIR 1931 Sind 158 (159) : 25 Sind L R 
•200 (1)B). (Manager of incumbered estates added 
as representing defendant in pending suit.) 

|See (’33) 20 AIR 1933 Sind 1 (3).] 

Note 17 

1. C0i) 8 Cal W N 913 (910). . . 

(•35) 22 AIR 1935 Pat 80 (87). (Distinguishing 

AIR 1931 Cal 503 : 58 Cal 850.) 

2. (’37) 24 AIR 1937 Sind 291 (292): 32 Sind L R 

07 (DB). 


Note 18 

1. (’43) 30 AIR 1943 Bom 138 (139) : ILR (1943) 
Bom 128 (DB). 

(’41) 28 AIR 1941 Mad 446 (447, 448). 

(’41) 28 AIR 1941 Pat 517 (519) : 20 Pat 394 
(DB). 

(’97) 24 Cal 584 (588) (DB). 

2. f (’35) 22 AIR 1935 Bom 21 (22, 23) : 59 Bom 

149 (DB). . 

3. (’39) 26 AIR 1939 Cal 758 (760). (Suit for 
correction of settlement record — Second notice 
merely adding a certain plot which was omitted 
from the first notice.) 

Note 18a 

1. (’43) 30 AIR 1943 Mad 284 (286). 

(’41) 28 AIR 1941 Mad 446 (447, 448). 

2. (’43) 30 AIR 1943 Mad 284 (286). (NOTE. — 
In this case, the trial Court had held that the 
notice under this section was sufficient because of 
the provisions of S. 10* General Clauses Act—The 
High Court in revision held that S. 10 had no 
application— It is not clear how the lower Court 
had come to apply S. 10 to the case.) 
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19. Variance between notice and plaint. — Where there is no substantial 
variation between the notice and the plaint, the maintainability of the suit will not bo 

affected. 1 Hut where the case set up in the plaint is different from the case stated in the 
notice, the suit is not maintainable. 3 

20. Effect of death of intending plaintiff after notice. — A notice given 
by a person to the Secretary of State of an intended suit will not, where such person dies 
before the institution of the suit, enure to the benefit of his legal representative and the 
latter cannot institute the suit without giving fresh notice. 1 

21. Exclusion of period of notice for purposes of limitation_Under 

S. 15 (2) of the Limitation Act, the period of a notice under this section must be excluded 
in computing the period of limitation for the suit. See the Authors’ Commentaries on 
the Limitation Act, 2nd (1942) Edn., s. 15, Notes 19 and 20. 

22. Cases in which the Government is a necessary party. _ Seo Section 79. 

23. Jurisdiction to entertain suits against Government or public officer _ See 

Section 79. 


81. I Ss. 427, 428.) In a suit instituted against a public officer in 

Exemption from arrest respect of any act purporting to be done by him in 
and personal appearance. his officia , capacity _ 

(a) the defendant shall not be liable to arrest nor his property to 

attachment otherwise than in execution of a decree, and, 

(b) where the Court is satisfied that the defendant cannot absent 

himself from his duty without detriment to the public service, 
it shall exempt him from appearing in person. 

[ 1877, Ss. 425, 428 ; 1859, S. 72. See O. 27, R. 8. J 

1. Scope of the section. — The exemption from arrest or attachment under 
this section is only with reference to arrest or attachment before judgment and not in 
execution (see o. 27, R. S). Clause (b) may bo compared with s. 133 of the Code which 
empowers the Provincial Government to exempt from personal attendance any person 
whom the Government considers, in view of his rank, to be entitled to such exemption. 


82. [ S. 429.] (1) Where the decree is against “[the Crown] or against 
Execution of decree, a public officer in respect of any such act as aforesaid, 
a time shall be specified in the decree within which it shall be satisfied; 
and, if the decree is not satisfied within the time so specified, the Court 
shall report the case for the orders of the b | Provincial Government j. 


Note 19 

1- (’94) 1894 Pun Re No. G7, Page 221. 

('17) 4 AIR 1917 Ca) G14 (014) (DB). 

♦ (’38) 25 AIR 1938 Nag 415(417) : ILR (1939) 
Nag 206 (An alternative and a lesser claim which 
is not mentioned in the notice under S. 80 cannot 


derogate from the plaintiiT’s right to have the suit 
tried on the issue which i- claimed in the notice ) 
2. (’16) 3 AIR 1910 Cal 66 (67) (DB) ° ' 

t (’72) 8 Beng L It 265 (275). 

Note 20 

1. (’03) 25 All 187 (191) (DB). 


4C1’C. 49. 
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(2) Execution shall not be issued on any such decree unless it remains 
unsatisfied for the period of three months computed from the date of such, 
report. 

[See Ss. 80 and 81.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937,. 

for “the Secretary of State for India in Council.” 

b. Substituted by i&id for “Local Government." 

1. Scope and object of the section. — The object of the section is to allow 
time and opportunity to the Crown or public officer to satisfy the decree amicably before 
execution proceedings can be started against them. 1 The section is confined to decrees 
passed in suits which are referred to in previous sections and which can only be instituted 
after service of notice under S. SO. Hence, the section applies only when there is a suit 
against the Crown or public officer and a decree is passed against the Crown or public 
officer in such suit. Thus, the section has no application to an award made by the 
Calcutta Improvement Trust Tribunal. 2 

SUITS BY ALIENS AND BY OR AGAINST a [ FOREIGN RULERS 

AND RULERS OF INDIAN STATES.] 


83- [S. 430.] (1) Alien enemies residing in British India with the 
When aliens permission of the b [Central Government], and alien friends,, 
may sue. may sue in the Courts of British India, as if they were subjects 


of His Majesty. 

(2) No alien enemy residing in British India without such permission* 
or residing in a foreign country, shall sue in any of such Courts. 

Explanation. — Every person residing in a foreign country the Govern¬ 
ment of which is at war with the United Kingdom of Great Britain and 
Ireland, and carrying on business in that country without a license in that 
behalf under the hand of one of His Majesty’s Secretaries of State or of a 
Secretary to the c [Central Government] shall, for the purpose of sub¬ 
section (2), be deemed to be an alien enemy residing in a foreign country. 


11877 S. 430. ] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “Foreign. 


and Native Eulers.” 

b. Substituted by ibid for “Governor-General in Council.” 

c. Substituted by ibid for “Government of India.” 


Synopsis 

1. Scope and applicability of the section. 


2. Alien enemy. 

3. Suits by alien enemies. 

4. Service of summons in a foreign country. 

5. Contracts with alien enemies. 

6 . Limitation. See the Authors’ Commentaries on 

the Limitation Act, 2nd (1942) Edn., S. 9, Note 4. 


Section 82 — Note 1 

1 . (’42) 29 AIR 1942 Cal 569 (570) : I L R (1942) 

2 Cal 528 (I)B). __ T T „ 

2. (’42) 29 A I It 1942 Cal 569 (o70, 571} : I L E 


(1942) 2 Cal 523 (DB). (Such an nward is not a 
decree for all purposes of C. 1*. C. — Even assum¬ 
ing it is a decree, it is not one made in suit against 
Crown or public officer.) 
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NOTE to the Synopsis. See the Notes indicated for the following topics : 

"Alien enemies residing in British India with the permission of the Central 
Government.” See Notes 1 and 3. 

"Permission"—Express or implied. See Note 3 . 

"Person" includes “corporation." See Note 1 and also Notes on Order 29. 
buits against alien enemies not prohibited. See Note 1 . 

rW , f C °? e a . nd applicability of the section. — Sections 83 to 88 of the Code 

Th ! or 1 b f T “ by or against Porei S n R ulei- 3 and Rulers of Indian States 

India Al d f 6a 3 d W,th the q '! estlon as to when aliens may sue in the Courts of British 

Thn an 1 »T fnenda al ' 6 -°“ th ° Same fo0ting as if the V wore subjects of His Majesty 
Thus, an ahen prince is competent to sue in a British Indian Court. 1 A foreign 

corporation can, in its corporate character, sue in British Indian Courts, even if it is 
not registered under the Indian Companies Act. 2 

An alien enemy residing in British India with the permission of the Central 
Government may also sue in British Indian Courts.* The section, however, does no 

suits "Is" to whoTln I 03 DOt 30 re3i<3ing ' ° r aff6Ct th6ir Tight ° f defmce m 

suns, as to who is an alien enemy, see Note 2. 

f , A !' en ene . my ; — The words “alien enemy" include not only the subjects 

of a State at war with Great Britain but also British subjects and subjects of a neutral 

State who aie voluntarily residing in a hostile country. 1 The test, therefore to determine 

vvhetbet a person is an alien enemy, is his place of residence or the place where he 

Mints Ltd* LordL an dl DOt f Lla na l‘ 0ncdit,J ? In •>«»*”* v- Dricfontcin Consolidated 
Mines, ljta ., L/ord Hundley observed as follows : 

but nTw Cnng ^ Uest,0ns arisin 8 with an alien enemy, it is not the nationality of n person 

but Ins place of business durmg the war that is important. An Englishman carrying on business in 

commercial ToTvZ^ Cnemy in COnsiderin S the validity or invalidity of his 

Ihe residence, however, must be a voluntary one. A prisoner of war 1-nnt in thn 
enemy country cannot be regarded as an alien enemy.* But t! e^Ts dance n ed not be 

-*2asn 

_ n a “---—--- 


Section 83 _ Note 1 
1. (’ 88 ) 1888 Pun Be No. 191, p. 491 (500). {Raja of 
1* aridkot is competent to sue in the British Courts 
under one or other of old Ss. 430-133 1 
(•15) 2 AIR 1915 Mad 116 (116) (DB)/ (Temple to 
Which suit land belonged in French India —Plain 
tiff 1’reneb subject—Suit land in British India— 
r>uit maintainable in British India ) 

2- t (’03) 30 Cal 103 (105, 106). 

3. See Note 3. 

r\ 71 1 ! 4 n S o? d 107 (108):S Sind L 11 329. 

( 17) I Allt 1917 All 374 (375):39 All 377. (Appli¬ 
cation to British Indian Court for service of sum 

coun 3 try 8 ) a ' nSt aHen enemy in lbe a,ien enemy 

UT , I * AI R. 1317 Cal 838 (811) : i 3 Ca l 1110 
(1J1>). Suit against non-resident alien enemv main- 
tamable in British India even during war w th 
enemy country.) ° u 


Note 2 

1- (’17) 1 AIR 1917 Low Bur 66 (67). 

2. *(’20) 7 AIR 1920 Lab 4 (5) : 1 Lull 276 (DB) 

1802) 6 R R 721, M’Conell v. Hector. ' 

^r^i , 857 i ,ort er v. Freudenberg. 

( 20) 7 A I R 1920 Bom 285 (286, 291, 292) : 44 
Lorn 61. (Neutral subject having a commercial 
domicile in an enemy country and with no inten 
tion of removing that domicile ton neutral country 
is an alien enemy.) y 

3. (1902) 1902 AppCas 184 (501). 

‘Sw Api’a «4.J K 1023 N “ X 121 (122) - Cit »S 

4. (’20) 7 AIR 1020 Lab 4 ( 6 ) : 1 Lab 27R fnn 

|- lio’.’o VV J20 ^ h ■' 1 Lab V,t Si • 

6 . (1916) 2 App Cas 307 (328) Daimler ' 

Continental Tyre A Rubber Co. (Per Lord ShawT) 

Note 3 

1. I (’-0) 7 AIR 1920 Lab 4 ( 6 ) ; l Lab 27G (DB) 
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hostile country, the firm cannot maintain an action in British Indian Courts. 2 An alien 
enemy residing in British India can sue in such Courts if such residence is with the 
permission of the Governor-General in Council. 3 The permission need not be express, 
but may be presumed from the circumstances. Where the alien enemy has resided in 
British India from before the outbreak of war and continues to remain after such 
outbreak without being ordered to remove himself, permission may be presumed. 4 Where 
a German lady filed a petition for divorce in the Allahabad High Court, while England 
was at war with Germany, the fact that she was not interned was construed as an 
implied permission to reside by the Government of India. 6 The Sind Judicial Commis¬ 
sioner’s Court has, however, in the undermentioned case 6 taken the view that the 
permission must be express. The observation is obiter and is against the trend of 
authorities and cannot be considered sound. 

4. Service of summons in a foreign country. — A summons can be 
transmitted by a British Indian Court to the Foreign Office through the High Court in 
England for being served on the defendant residing in any enemy country. 1 

5. Contracts with alien enemies. — It is a universal principle of public law 
that commercial intercourse between States at war with each other is interdicted. 1 But 
this prohibition is, however, confined to intercourse which is inconsistent with the state 
of war between the belligerents, including any act or contract which tends to increase the 
resources of the enemy. A lease granted after the commencement of hostilities, by an 
alien enemy in British India on behalf of one who is not shown to be an enemy subject, 
the rent whereof is intended to be used in this country and by persons who are not 
enemies, is enforceable. 2 A debtor indebted to an alien enemy is not entitled to a 
suspension of interest on his debt from the date the war began to the date when tho 
enemy obtained a licence to trade in British India. 3 

6 . Limitation._ Sec the Authors* Commentaries on the Limitation Act, 2nd (1942) Edn. 

Section 9, Note 4. 


When foreign States 
may sue. 


84. [S. 431, Cl. (b).] (1) A foreign State may 
sue in any Court of British India : 


Provided that such State has been recognized by His Majesty or by 
the a [Central Government) : 

Provided, also, that the object of the suit is to enforce a private right 
vested in the head of such State or in any officer of such State in his 


public capacity. 

2. f (’20| 7 AIR 1020 Lnh 4 (5) : 1 Lah 27G (DB). 
(1*917) 33 TLR 20(21) Candilis& Sons v. Victor & 

Oo 

[See however (1019) 1919 App Cas 50 (64, 77, 
133). Rodriquez v Speyer Brothers. (Firm dis¬ 
solved on out break of war as one partner became 
alien enemy - Firm can maintain suit during war 
in respect of pre-war debt due t<> it.)] 

3. f (’17) 1 AIR 1917 All 374 (375) : 39 All 3<7. 
(’15) 2 AIR 1915 Low Bur 33 (34) (DB). 

4. f (’IB) 5 AIR 1918 Mad 1294 (1295) 

(1916) 1 K B 281 (301. 302. 304, 30.»), Schoffemus 
v. Goldberg. (Internment of registered alien enemy 
does not operate a- cancellation of the registration 
— He has right to sue.) 


(1794) 2 An-t 462, Denhigny v. Dayalloo. 

100 Mas9 561. Kershaw v. Kelsey. 

[Sceafso (1902) 1902 App Cas 484 (49o, 498), 
Janson v. I >riHfonicm Consolidated Mines, Ijtd.J 

5. (’17) 4 AIR 1917 All 371 (375) : 39 M\ 377. 

6 . i*14) 1 A I R 1914 Sind 107 (108) : 8 Sind L R 

329. 

Note 4 

1. (’17) 4 AIR 1917 All 374 (375) : 39 All 377. 

Note 5 * 

1 8 Wall 185, United States v. Lane. (Cited in 
AIR 1918 Mad 1294.) 

2. (’18) 5 AIR 1918 Mad 1294 (1295). 

3 (’20) 7 A I R 1920 Bom 294 (295) : 44 Bom 1 
(DB;. 
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(2) Every Court shall take judicial notice of the fact that a foreign 
State has or has not been recognized by His Majesty or by the “[Central 
Government!. 

[1877, S. 431.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1037, for “Cover- 
nor-General in Council . 11 


The second proviso to the corresponding section 431 


1. Legislative changes. - 
of the former Code ran as follows : 

Provided that the object of the suit is to enforce the private rights of the head 
or of the subjects of the foreign State.” 

This was open to the interpretation that the foreign State had a general power to 

litigate in respect of the private rights of its subjects. This was not the intention of the 

Legislature and so the language of the proviso to the present section lias been suitably 

modified so as to make it clear that a foreign State can litigate only in respect of private 

right vested in the head of the State or in any officer of the State in his capacity as 
such officer. 


2* ^ foreign State may sue.” — The Raja of Faridkot is competent to sue 

in British Indian Courts. 1 A suit by a foreign State must be instituted in the name by 
which it has been recognised by His Majesty f 

3 ' F>rivate rights. — The private rights spoken of in this section do not mean 
individual rights as opposed to those of the body politic but those private rights of the 
State which must be enforced hi a Court of Justice as distinguished from its political 
or territorial rights which must, from their very nature, be made the subject of 
arrangement between one State and another. They are rights which may be enforced 
by a foreign State against private individuals as distinguished from rights which one 

State in its political capacity may have as against another State in its political 
capacity. 1 


85. [ S. 432.] (1) Persons specially appointed by order of the Govern- 


Fersons specially ap¬ 
pointed by Government 
to prosecute or deiend 
for Princes or Chiefs. 


ment at the request of any Sovereign Prince or Ruling 
Chief, whether in subordinate alliance with the British 
Government or otherwise, and whether residing within 


or without British India, or at the request of any 

person competent, in the opinion of the Government, to act on behalf of 

such Prince or Chief, to prosecute or defend any suit on his behalf, shall 

be deemed to be the recognized agents by whom appearances, acts and 

applications under this Code may be made or done on behalf of such Prince 
or Chief. 


Section 84 — Note 2 

1. (’88) 1888 Pun Ho No. 191, page 191 (500) 

I Sec (’30) 17 AIK 1930 Mad 1001 (1005, 1000) : 
53 Mud 968. (Godwal Samstlmnim ia not u 
foreign State under this section.)] 


2. (1807) *2 Cli App 582(592, 595), 
America v. Wagner. 


I nited States of 


Note 3 
1. (’85) 11 Cal 17 (21) (L)B). 


(’88) 1888 Fun He No. 191, page 491 (300) 

(1801) 2 Gi,T 028 (031. 082), Emperor of Austria 

\ • Ut V • 
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a [Explanation -For the purposes of this sub-section the expression 

“the Government” means — 

(a) in the case of any Indian State, the Crown Representative ; and 

(b) in any other case, the Central Government.] 

(2) An appointment under this section may be made for the purpose 
of specified suit or of several specified suits, or for the purpose of all such 
suits as it may from time to time be necessary to prosecute or defend on 
behalf of the Prince or Chief. 

(3) A person appointed under this section may authorize or appoint 
persons to make appearances and applications and do acts in any such suit 
or suits as if he were himself a party thereto. 

[1877, Ss. 37, 38, 417 and 432; 1859, S. 17. See O. 3.] 

a. Explanation added by the Government of India (Adaptation of Indian Laws) Order, 1937. 

1. Scope of the section. — This section enacts that the persons specially 
appointed under this section “shall be deemed to be recognised agents.” It does not 
exclude the other classes of recognised agents mentioned in o. 3 R. 2, and a Sovereign 
Prince is not prevented from suing in his own name or through a recognised agent 
appointed under O. 3 R. 2. This section is thus only an enabling provision, 1 and should be 
strictly adhered to. 2 

The section applies to Revenue Courts also. 3 

An administrator of a Native State, who is ruling the State as the representative 
of the Government of India and who has been appointed by the Government of India 
to prosecute suits on behalf of the State, is competent to institute suits on behalf of the 
State in British Indian Courts. 4 

2. “Sovereign Prince or Ruling Chief.” — A Chief means a chieftain and 
a “Ruling Chief” is a chief who rules over his own territory, who may, however, be a 
feudatory of the British Sovereign owing allegiance and obedience to him as fixed by 
treaties. 1 As to persons who have been held to be Sovereign Princes and Ruling Chiefs, 
see the undermentioned cases. 2 Whether a particular person is a Sovereign Prince or 
Ruling Chief is for the Courts to decide and not for the Government. 3 


Section 85 — Note 1 

1. (’40) 27 AIR 1910 Bom 172 (179) : I LR (19-10) 
Bom 225 (DB). 

(’SG) 188G All W N 133 (133) (DB). 

(’89) 1S89 Pun Be No. 1G5, page 57G. 
t (’84) 10 Cal 13G (137) (DB). 

(’97) 19 All 510 (512, 513) (DB). 

2. (* |0) 27 AIR 1940 Bom 172 (177, 179) : I L R 
(1910) Bom 225 (DB). 

3. ('03) 25 All G35 (G37) (DB). 

4. (’33) 20 AIR 1933 Lah 450 (453) (DB). 

Note 2 

1. f (’34) S Bom 415 (418) (DB). 

2. ( si) 8 Bom 415 (118, 421) (DB). (The Desai of 
Patadi, a talukdar of the fifth class in Kathiawar 
held to he a Ruling Chief.) 

( 70) 25 Suth W B 404 (405) (DB). (The Rajah of 
Tipperah—Sovereign Prince.) 

C7!l) 3 Cal L Rep 117 (420) (DB). (Do.) 


(’83) 9 Cal 535 (552) (DB). (Do.) 

(’83) 12 Cal L Rep 473 (474) (DB). (Do.) 

(•84) 10 Cal 136 (137) (DB). (Do.) 

(’l l) 1 AIR 1914 All 493 (494). (Do.) 

(’09) 1909 Pun Re No. 21, p. 45 (49). (The Rajah of 
Poonch—A Ruling Chief.) 

(’88) 1883 Pun Re No. 191, p. 491. (The Rajah of 
Faridkot—A Ruling Chief.) 

(’70) 7 Bom H C R O C 150 (169). (The Tbakur of 
Palitana—Sovereign Prince.) 

(’19) G AIR 1919 Bom 122(126) (DB). (Kurundwad 
Jahageerdars—Ruling Chiefs.) 

(’85) 11 Cal 17 (24) (DB). (Rajah of Cherrapoonjeo 
—An Independent Prince.) 

(’75) 1875 Puu Re No.93, p.218 (22G, 228).(Rajah 
of Nahan.) 

(’24) 11 AIR 1924 All 422 (422) : 46 All 355 (DB). 
(The Maharaja of Benares—A Ruling Chief.) 

3. (’S3) 9 Cal 535 (554). 
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2a. Explanation. — See the undermentioned case. 1 

3. Powers of the recognized agent appointed under the section. — 
The powers of a recognized agent under this section are defined in the section itself. He 
can validly sign and verify the pleadings on behalf of principal. 1 He can do so even 
before his appointment , under this section, provided that the appointment is made before 
the period of limitation for the suit has expired. 2 It has, however, been held in the 
undermentioned case 3 that where a suit on behalf of an Indian State filed by a daftardar 
not being an authorised agent under o. 3 R. 2 and without authority under this section is 
dismissed and an appeal is filed, a subsequent authority obtained under this section, 
pending appeal, cannot cure the defect. The agent appointed under this section can act for 
his principal even when the latter has not attained majority under the Majority Act, 
without being appointed as guardian ad litem by the Court. 4 

Sub-section (3) entitles an agent appointed under this section to appoint another 
person to make appearances, applications etc., on his behalf. Thus, it is an exception to the 
principle that a delegate cannot himself delegate his authority to another and should be 
strictly construed. The sub-section implies an active appointment by the agent under this 
section. Though the sub-section does not require that the appointment should bo in writing, 
there must be some proof that the agent has authorised or appointed another to do the 
things mentioned in the section. 5 

4. Political Agent. — A Political Agent appointed by the Government to 
manage the Chief's estate generally is not as such a recognized agent under this section. 
See o. 3 R. 2, Note 7. 

5. Discovery. — A foreign State, like any other party, is not exempt from giving 
discovery under the rules for discovery and inspection. 1 


86. [S. 433.) (1) Any such Prince or chief, and any ambassador or 
Suits against Princes, envoy of a foreign State, may, a [in the case of the 
envois ambassadors and Ruling Chief of an Indian State with the consent of 

the Crown Representative, certified by the signature 
of the Political Secretary, and in any other case with the consent of the 
Central Government, certified by the signature of a Secretary to that 
Government], but not without such consent, be sued in any competent 
Court. 


(2) Such consent may be given with respect to a specified suit or to 
several specified suits, or with respect to all suits of any specified class or 
classes, and may specify, in the case of any suit or class of suits, the 


Note 2a 

1. ( 39) 20 A I 11 1939 Lab 279 (279, 280) (DU). 
(Order of 193.7 appointing agent to prosecute or 
defend suits on behalf of Native State unless revok¬ 
ed is valid even after the Government of India 
(Adaptation of Indian Laws) Order, 1937.) 

Note 3 

1. ( 02) 1902 Pun Re No. 11. page 152 (153). 

2. + (’03) 25 All 035 (038) (Dll). 

(’33) 20 AIR 1933 Lab 150 (158) (DB). 

3. (’40) 27 AIR 1940 Bom 172 (179) : ILR (1910) 
Bom 225 (DB). (25 All 035 distinguished.) 


4. ( J 25) 12 AIR 1925 Cal 513 (515) (DB). 

5. (’ 10 ) 27 AIU 1910 Bom 172(179,180): ILR(1910) 

Bom 225 (DB). (Mere passive attitude of person 
appointed by Central Government in allowing 
another, who lias tiled a suit under his instructions 
when be had not been so appointed under this sec¬ 
tion, to continue the suit after heisso appointed is 
not sufficient.) 

Note 5 

1. (1807) 2 C h App 582 (590, 592, 595), United 
Mates of America v. Wagner. (Cited in 11 Cal 17.) 
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Court in which the Prince, Chief, ambassador or envoy may be sued; but 
it shall not be given unless it appears to b [the consenting authority] that 
the Prince, Chief, ambassador or envoy_ 

(a) has instituted a suit in the Court against the person desiring 

to sue him, or 

(b) by himself or another trades within the local limits of the 

jurisdiction of the Court, or 

(c) is in possession of immoveable property situate within those 

limits and is to be sued with reference to such property or 

for money charged thereon. 

(3) No such Prince, Chief, ambassador or envoy shall be arrested 
under this Code, and, except with C lsuch consent as is mentioned in 
sub-section (1)], certified as aforesaid, no decree shall be executed against 
the property of any such Prince, Chief, ambassador or envoy. 

d |(4) The Central Government or the Crown Representative, as the 
case may be, may by notification in the Gazette of India authorise a 
Provincial Government and any Secretary to that Government to exercise 
with respect to any Prince, Chief, ambassador or envoy named in the 
notification the functions assigned by the foregoing sub-sections to the 
consenting authority and a certifying officer respectively.] 

(5) A person may, as a tenant of immoveable property, sue, without 
such consent as is mentioned in this section, a Prince, Chief, ambassador 
or envoy from whom he holds or claims to hold the property. 


(1877, S. 433.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1037, for “with 

the consent of the Governor-General in Council, certified by the signature of a Secretary to the 
Government of India.” 

b. Substituted by ibid for “the Go%’ermnent.” 

o. Substituted by ibid for “the consent ol the Governor-General in Council.” 
d. Substituted by ibid for the original sub-section (1). 


1. Legislative changes. 

2. Scope and object of the section. 

3. Suit against Sovereign Prince or Ruling 

Chief. 

I 

4. Consent when to be obtained. 

5. “And is to be sued with reference to such I 

properly or for money charged thereon.” 
— Sub-section (2) (c). 

6. Suit by tenant of immovable property 
—Sub-section (5). 

7. Waiver of objection to want of consent. I 


8. Defence of set-off—No consent is neces¬ 

sary. 

9. Inquiry into the validity of consent. 

10. Effect of non-compliance with the section. 

11. Death of Ruling Chief against whom a 

decree is passed—Abatement of appeal. 

12. Sub-section (3). 

13. Notification. See Appendix IV. 

14. Limitation. 

15. Sovereign Prince or Ruling Chief. See 

Note 2 on Section 85. 


Synopsis 


NOTE to the Synopsis. See the Notes indicated for the following topics : 

Defendant becoming Ruling Prince after suit. See Note 4. 

Grounds of consent, section, exhaustive of. See Note 2. 

Ruling Chief in private capacity, suit against. See Note 3. 
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!• Legislative changes. — See foot.notes to the text of the section. 

2. Scope and object of the section—This section creates personal privilege 
for Sovereign Princes and Ruling Chiefs and their ambassadors and envoys. 1 “It is a 
modified form of the absolute privilege enjoyed by independent sovereigns and their 
ambassadors in the Courts in England, in accordance with the principles of international 
law. The difference is that while in England the privilege is unconditional, in India it is 
only a qualified privilege as a suit can bo brought with the consent of the Central 
Government or the Crown Representative in certain circumstances. See also sul>- 
s. (5) which permits suits in some cases even without such consent. This modified or 
conditional privilege is, however, based upon essentially the same principle as the absolute 
privilege, the dignity and independence of the ruler which would be endangered by 
allowing any person to sue him at pleasure, and the political inconveniences and 
complications which would be the result.” 3 In Gaekwar Baroda State Bail way v. 
Hafiz Habib-ul-Haq , 3 their Lordships of the Privy Council observed as follows : 

The sections (ss. 8G and 87 of the Civil Procedure Code) relate to an important 
matter of public policy in India and the express provisions contained therein are 
imperative and must be observed.” 

The section is exhaustive of the cases in which sanction can he given. No sanction 
can be given on any other ground. 11 

It was observed by one of the Judges in the undermentioned case 5 that the 
immunity of a foreign Prince from the legal process of a country applies, in the case of 
property, only to public property of the foreign State and not to the private property of 
the foreign Prince. It is doubtful if such a distinction is permissible on the wording ol 
this section. 

See also Note 7. 


3. Suit against Sovereign Prince or Ruling Chief. — The sanction 
required by the section is necessary for all suits against a Sovereign Prince or Ruling 
Chief whether in his private capacity or in his sovereign capacity. 1 But a suit against 
an agent of such Prince or Chief is maintainable without any sanction where he is 
■personally liable within the meaning of s. 230 (3) of the Contract Act.- Similarlv. a suit 


Section 86 — Note 2 

1. f (’97) 21 Bom 351 (371, 372). 

(’12) 17 Ind Cas 114 (145) (DB) (xMad). 

2. f (’97) 21 Bom 351 (371, 372). (Per Stracbey. J.) 

!*'See «**> (’21) 02 Ind Cas 778 (778) (Lab). 
(Section 8G does not apply to a claim of set-off 
in a suit against Ruling Chief.) 

(’05) 2 Cal L Jour 103 (103). (Unless a Sovereign 
Prince submits to the jurisdiction of a Court, 
he shall not be sued except as provided in 
N. 80.)] 

3. *(’38) 25 AIR 1938 P C 105 (107) : 05 Ind App 
182: 82 Sind L R 531 : ILU (1938) All 001 (PC). 
(Reversing AIR 1931 All 710 : 50 All 828.) 

4. t I’ 10) 3 AIR 1910 Mad 308 (309): 38 Mad 635: 
21 Ind Cas 930 (931). 

5. (’40) 27 AIR 1910 Cul 211 (248): ILR (1910) 1 

Cal 341 (Dlii (PerNursing Rau, J. NOTE_There 

is a learned discussion in the judgment which rnav 
usefully be referred to.) 


Note 3 


1. (’09) 1909 Pun R<-No. 21, Page 15 (19, 50). (Suit 
for private property in British India of a Rulin ' 
Chief.) 

►I*(’1C) 3 AIR 1910 Mad 308 (309, 310) : 38 Mad 
035 : 21 Ind Cas 930 (931, 932). (Ruling Chief as 
trustee of a temple in British India.) 

(’10) 3 AIR 1910 Mad 445 (110) (DR). (Do.) 

(’>4)11 AIR 1921 All 122 (123, 121): 10 All 355 
(DIJ). (Maharaja of Uvuares —. Suit in respect ot 
his 7. iininduri in British India.) 

(’ll) 1 AIR 1911 All 193 (191). (Ruling Chief as 
mutwalli and manager of a temple in British 

India.) 

( 75) 187.5 Pun Re No. 93, p. 218 (228). (Native 
Prince carrying on trade in British India_ Sanc¬ 

tion necessary.) 

(’10) 3 AIR 1910 Mad 835 (835):39 Mad GO I (DB). 

(Ruling Chief as a usurper of trusteeship of :i 
temple.) 1 

2. (’28) 15 AIR 1928 Sind 189 (190). 
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against a business concern managed by the Durbar of a State is not a suit against the 
Prince or Chief. 3 

In the undermentioned case, 4 5 a suit was brought against a defendant whp was 
described as The Gaekwar Baroda State Railway through the Manager and Engineer- 
in-Ckief of the said railway. It was found that the above railway was neither a State 
Railway nor a company railway but was owned and managed by His Highness the 
Maharaja of Baroda through his own men. It was held that the suit was in reality, 
though not in form, a suit against His Highness the Gaekwar of Baroda and that the 
provisions of this section and section 87 applied to the case. 

This section does not apply to proceedings under "S. 184 of the Companies Act of 
1913. 6 The reason is that if the Court makes an order under S. 184 and places the name 
of a Native Prince.or Chief upon the list of contributories, it does not thereby enforce a 
jurisdiction against that Native Prince or Chief. But proceedings under Ss. 186 and 187 
of the Companies Act of 1913 are proceedings in a Civil Court within the meaning of 
section 141 and by virtue of that section, this section applies to such proceedings. 6 It has 
been held by the Calcutta High Court that the section does not apply to a petition for 
adjudication as an insolvent merely because one of the creditors is a Sovereign Prince or 
Ruling Chief. 7 

4. Consent when to be obtained. — The consent referred to in the section 

must be obtained before the institution of the suit. A consent obtained after the institu¬ 

tion of the suit will not validate the institution thereof. 1 Where the plaintiff wishes to 
amend the plaint by adding a new relief, it is necessary that sanction under this section 

should be obtained. 2 Where the defendant becomes a Ruling Chief or Sovereign Prince 

subsequent to the institution of the suit, it has beon held that the suit cannot be continued 
without the sanction. 3 The reason is that the words “to sue" in the section include every 
step from the presentation of the plaint to the recovery of judgment. 4 


5. “And is to be sued with reference to such property or for money 
charged thereon” — Sub-section (2) (c). —- Sub-section ( 2 ) (c) of the old section 
referred only to cases whore the Prince or Chief was to be sued with reference to the 
possession of immovable property or for money charged thereon. The substitution of the 
word “property” for the word “possession” has widened the scope of the section by 
including all cases with reference to the property in the possession of the Prince or Chief. 
A suit for maintenance or for maintenance coupled with a prayer for the creation of a 
charge therefor on certain properties, is not a suit for “money charged ” on those 
properties within the meaning of clause (c). 1 


3. (’32) 19 AIR 1932 Lab 136 (137, 138) : 12 Lab 
270 (1)13). (Suitagainst a railway, munugetl by the 
Gwalior Stale durbar.) 

4. (’38) 25 AIR 1938 1* C 165 (1G9) : IL R (1938) 
All 601 : 65 Ind App 182: 32 Sind Lit 531 (PC). 

5. *(’3G) 23 AIR 1936 All 82G (829) : 58 All 712 
<J'1>). 

6. (’3G) 23 AIR 1936 All 82G (829) : 58 All 742 
(FB). 

Also see S. 141 Note 2. 

7. C IO) 27 AIR 1910 Cal 211 (215, 217, 249):ILR 
(1940) 1 Cal 311 (Dll). (Per Nasi in Ali, J. S. 86 
does not deal with procedure and so S. 141 does 
not apply. Per Nursing Rau, J.—Section 8G will 
not apply unless the suit relates to the public pro¬ 
perty of a foreign stale.) 


Note 4 

1. f (*97) 21 Bom 351 (366). 

(’09) 1909 Pun Re No. 21, p. 45 (50, 51). 

(’69) 11 Suth W R H6 (H6). 

2. (’13) 22 Ind Cas 889 (891) (DB) (Cal). 

3. (’21) 8 AIR 1921 Pat 23 (24) : 6 Pat L Jour 

185 (DB). 

4. (’97) 21 Bom 351 (365). 

('21) 8 AIR 1921 Pat 23(24):G Pat L Jour 185(DB). 

Note 5 

1. (’83) 9 Cal 535 (555) (DB). 

('78) 3 Cal L Rep 417 (420) (DB). (Maintenance 
grant directed to be paid out of the revenues of 
a certain zamindari does not form charge on tbo 
zamindari.) 

('83) 12 Cal L Rep 473 (474V 
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6. Suit by tenant of immovable property — Sub-section (5). _ A suit 

for a declaration of a hereditary proprietary right to remain in possession of lands 
without payment of rent 1 or a suit by the plaintiff as cosharer against the Ruling Chief as 
a cosharer for a share of the profits 2 is not a suit brought “as a tenant of immovable 
property” within the meaning of sub-s. (5) and is not maintainable without the sanction 
required by the section. 

Sub-section (5) refers to a suit against a Sovereign Prince or Chief and does not 
dispense with the consent required under sub-s. (3) for execution proceedings against such 
Prince or Chief. 2 


7. Waiver of objection to want of consent. — It is a general principle of 
law that parties can waive irregularities in procedure. 1 Similarly, a person for whose 
benefit a privilege has been conferred can waive the privilege. The question has arisen 
as to whether the objection on the ground of want of sanction under this section can bo 
waived by the native Prince or Chief. Before the decision of the Privy Council in Gaekivar 
Baroda State Railway v. Hafiz Habib-ul-Haq , 2 there was a conflict of decisions on 
this question. It was held by tho Bombay High Court that such objection could be waived 
by the defendant Prince or Chief and that contesting the suit on the merits without protest 
amounted to such waiver. 3 The Calcutta, 4 Lahore, 6 Patna 0 and Allahabad 7 High Courts 
also took a similar view. According to the High Court of Patna, oven an application for 
adjournment would amount to a waiver of the privilege. 8 But it was held that the fact 
that the Sovereign Prince or Ruling Chief waived his privilege in one suit did not preclude 
him from pleading it in another suit.® The Madras High Court, however, held that in face 
of the clear language of the section, the privilege cannot be held to be waivable. 1 " 

The conflict has now been set at rest by the decision of the Privy Council referred to 
above, by which it was held that the provisions of this section are imperative and cannot 
be waived. Their Lordships of the Privy Council observed as follows : “Further, as already 
pointed out, the provisions relating to this matter are statutory. They are contained in 
ss. SO and S7 , Civil Procedure Code ; they are imperative and having regard to the public 
purposes which they serve they cannot, in their Lordships' opinion, be waived in the 
manner suggested by the High Court.” 11 


8. Defence of set-off — No consent is necessary. — Where a person does 
not actually sue as plaintiff but only puts forward a claim of set-off in his defence to a suit 
by a Ruling Chief, no sanction is necessary to raise such a claim. 1 


Note 6 

1. (’20) 7 AIR 1920 Oudh *203 (20i) (DI3). 

2. (’24) 11 AIR 1924 All 122 (421) : 10 All 35-3 
(DB). 

3. (’35) 22 AIR 1933 Cal GG4 (GO3, GGG) (DU). 

Note 7 

1. (’87) 9 All 191 (203) : 13 Ind App 134 (PC). 

2. *{’38) 25 AIR 1938 P C 103 (107. 1G9) : 1 L li 
(1938) All G01 : 65 Ind App 182 : 92 Sind L R 
531 (PC). (AIR 1934 All 740 : 56 All 828 reversed.) 

3. (’97) 21 Bom 351 (374, 376). 

4. (’18) 5 AIR 1918 Cal 985 (986) (Dll). (Sub¬ 
mission to jurisdiction—Objection to jurisdiction 
cannot be taken in appeal.) 

5. (’03) 1903 Pun Re No. 10, page 129. (Objection 
to jurisdiction taken only in appeal and dis¬ 
allowed.) 

6. (’21)8 AIR 1921 Pat 23 (2 1) : 0 Pat L Jour 
185 (DB). (If plaintiff ignores the bar and persists 


in tbe suit and defendant acquiesces in the pro¬ 
cedure, waiver presumed.) 

7. (’34) 21 AIR 1931 All 740 (701) : 50 All 828 
(DB). (Reversed by the Privy Council in AIR 1938 
P C 165 : I L It (1938) All G01 : 05 Ind Ann 182 
: 32 Sind L R 531 (PC).) 

8. (’21) 8 AIR 1921 Pat 23 (25) : 0 l’at L Jour 
183 (DB). 

9. (\S3) 9 Cal 535 (556). 

10. (’16) 3 AIR 1910 Mad 835 (835) : 39 Mad 
CGI (DB). (Privilege under S. 80 not waived if 
after pleading it defendant uho pleads on merits 
of the case.) 

11. See afso CIO) 27 AIR 1940 Cal 244 (->48) 
ILK (1910) 1 Cal 344 (DB). (AIR 1938 PC 105 i 
65 Ind App 1S2 : ILR (1938) All 001 : .32 Sind 
L R 531 (PC) followed.) 

Note 8 

1. (’21) 02 Ind Cr.3 778 (779) (DB) (Lab). 
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„ 9 - Inquiry into the validity of consent. — The introduction of the words 

unless it appears to the consenting authority’* effects an important change in the 
pre-existing law. Its effect is to show that the opinion of the consenting authority is final 
on the question whether any of the clauses (a) to (c) is satisfied in a given instance. 1 The 
cases 2 which before the passing of the present Code, held that it is open to or incumbent 

on the Courts to examine the correctness of the decision of the Government are no 
longer law. 

10. Effect of non-compliance with the section.—A suit against a Sovereign 

Punce or Ruling Chief instituted without the previous sanction of the Government should 

be either dismissed or allowed to be withdrawn with liberty to bring a fresh suit duly 

sanctioned. 1 Rut a suit against several defendants, one or some of whom alone are 

privileged, is not bad as against the others for want of sanction as against the privileged 
defendants. 2 


11. Death of Ruling Chief against whom a decree is passed — 
Abatement of appeal. — An appeal from a decree against a Sovereign Prince or 
Ruling Chief does not abate on his death. 1 


12. Sub-section (3). — After a decree is passed against a Sovereign Prince or 
Ruling Chief in a validly laid suit, a twofold protection in execution is afforded to the 
defendant under this sub-section — 

(a) An absolute protection of his person from arrest. 

(b) A qualified protection of his property, subject to the sanction of the 

authority mentioned in sub-s. (l). 

The consent required for executing the decree against the property is, evidently, 
independent of the consent required for initiating the suit. Further, such consent is 
necessary even if the decree-holder happens to be a tenant of the judgment-debtor 1 
although, under sub-s. (.*>) the sanction under the section is not necessary for a suit by 
the tenant. 

13. Notification. — Sec Appendix IV. 


14. Limitation. — The time taken in obtaining the consent under this section 
cannot be deducted in computing the period of limitation. 1 

On a question arising \inder S. 13 of the Limitation Act, the Dombay High Court 2 
held that in the case of Sovereign Princes or Ruling Chiefs, who are in fact generally 
resident in their own territories and outside British India, they cannot bo said to be absent 


Note 9 * 

1. t (’3-3) 22 AIR 1935 Oudb 161 (IGl) (013). 

Vide Report of the Special Committee Notes to 
clause 86 (2). 

2. ('83) 9 Cal 535 (555). 

(’86) 1886 Fun Re No. 51. page 97 (105). (Taking 
mortgage over immovable property and letting it 
out on lease »s not trading under clause (a).) 

(’07) 29 All 379 (331). (Suit for arrears of pay 
held not to fall under cl. (e) and could not bo 
maintained by virtue ol consent of Governor- 
General in Council.) 

(’97) 21 Bom 351 (362). (The power of Court to 
question the decision of the Government was 
assumed in this case.) 

Note 10 

1. f ('97) 21 Bom 351 (366). 


(’35) 22 AIR 1935 Oudh 164 (164, 165) (DB). 
(Court’s duty is to throw out the case if no sanction 
has been obtained.) 

2. (’09) 1909 Pun Re No. 21, page 45 (51). 

Note 11 

1. (’8G) 1S36 Pun Re No. 51, page 97 (101). 

Note 12 

1. (’35) 22 AIR 1933 Cal 664 (665, 6GG) (DB). 

Note 14 

1. f (’29) 1G AIR 1929 Bom 14 (19, 20) : 53 Bom 
12 (DB). (The maxim “vigilanti bus-non dor mien 
tibus ” applies.) 

2. (’29) 16 AIR 1929 Bom 14 (20) : 53 Bom 12 
(DB). (Indian States are corporate bodies and to 
state that they reside out of India ie to remove 
altogether the limitation baron suits against them.) 
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from British India so long as they reside or carry on their business through their 
representatives in British India. The Calcutta High Court has, on the other hand, held 
that the defendant cannot be said to reside in British India by the mere fact of carrying- 
on business therein. 3 ° 

15. Sovereign Prince or Ruling Chief. — See Note 2 on Section 85. 


Style of Princes and 
Chiefs as parties to suits. 


ST. IS. 434.J A Sovereign Prince or Ruling Chief 
may sue, and shall be sued, in the name of his State : 


Provided that in giving the consent referred to in the foregoing section 
a I the Central Government, the Crown Representative or the Provincial 
Government), as the case may be, may direct that any such Prince or Chief 
shall be sued in the name of an agent or in any other name. 


a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937 for “the 
Governor-General in Council or the Local Government.” 


1. Scope of the section. — A State cannot be sued apart from the Sovereign 
Prince or Ruling Chief. 1 The section is based on public policy and is imperative. 3 & 

Where tho Ruler of a State has severed his connexion with the State, this section 
does not preclude a suit being filed on behalf of tho State by the administrator of the 
State by virtue of the provisions of section S5. 3 


INTERPLEADER 


'• [S. 470. ] Where two or more persons claim adversely to one 
Where interpleader another the same debt, sum of money or other propertv 
suit may be instituted. m0 veable or immoveable, from another person, who 

claims no interest therein other than for charges or costs and who is ready 
to pay or deliver it to the rightful claimant, such other person may institute 
a suit of interpleader against all the claimants for the purpose of obtaining 
a decision as to the person to whom the payment or delivery shall be 
made and of obtaining indemnity for himself: 

Provided that where any suit is pending in which the rights of all 

parties can properly be decided, no such suit of interpleader shall be 
instituted. 

| 1877, S. 470, R. S. C., O. 57 Rr. 1 and 2. See O. 35.) 


3. t ('98) 25 Cal 49G (503, 501) (FB). 

Section 87 — Note 1 

1. (’12) 12 Mad L Tim 190 (490). (A euit against 
‘‘Sta'e of Travnncnrc" dismissed.) 

(•80) 1880 l>un Re No. 51. p. 97 (101). (But where 
the State is a republic the name of the State 
should be used.) 


[See (1807) 2 Ch App 682 (590, 591, 595), United 
States of America v. Wagner. (Cited in 11 Ca! 17 VI 

2. ♦ (*38) 25 AIR 1938 P C 105 (168 169) • 1 T « 
(1938) All C01 : 65 Ind App 182 - 32 Sind I l 
531 (P Q. (lieversing All?' 1 034 AII ^O : 00 M 

3. (’33) 20 AIR 1933 Lab 456 (458) (DI3). 
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INTERPLEADER 


Synopsis 


1. Legislative changes. 

2. Scope and applicability of the section. 

3. Claims must be bona fide and adverse to 

one another. 

4. Claims must be with reference to the same 

subject-matter. 

5. Plaintiff should claim no interest in the 

subject-matter. 


6. “ Charges or costs,” meaning of. 

7. Plaintiff must be ready to pay or deliver 

the property to the rightful owner. See 
O. 35 R. 2. 

8. Addition of parties in interpleader suits. 

See O. 1 R. 10. 

9. Appeal. See O. 35, Rr. 3, 4, 6 and 6. 


NOTE to the Synopsis. See the Notes indicated for the following topics : 

Adverse claim need not extend to the whole pro- Procedure in such suits. See 0. 35 R. 4, Notes. 

perty. See Note 4. Procedure where the debtor is sued. See Note 2. 

Claim may be legal or equitable. See Note 3. Protection afforded by the Section. See Note 2. 

“ Interpleader suit,” meaning of. See Note 2. Suits not really interpleader. See Notes 2, 3 & 5. 


1. Legislative changes. — The following are the main changes introduced in 
the section — 

(1) For the words “payment or property” the words “debt, sum of money, or 

other property, moveable or immoveable,” have been substituted. 

(2) For the words “whose only interest is that of a mere stake-holder” are 

substituted the words “who claims no interest therein other than for 
charges or costs.” 1 


The other provisions in the old Code relating to interpleader 
enacted in o. 35 of the First Schedule. 


suits have been 


2. Scope and applicability of the section. — Where x is under a liability 
for any debt, sum of money, or other property, claimed adversely by A or B or more, and 
he desires protection against a wu*ong payment or delivery, he can file a suit under this 
section. The only way, in fact, in which he can protect himself is by filing such a suit; 
otherwise if he litigated with the claimant separately, he would have to pay the costs of 
the successful claimant. 1 It is necessary that the liability to some one must be admitted 
and there must be no collusion 2 and no interest in the subject-matter other than for 
charges or costs. A suit under this section is called an interpleader suit because the 
plaintiff is really not interested in the matter, but only the defendants interplead as to 
their claims. In fact each of the defendants so interpleading is virtually in the position 
of a -plaintiff and his claim will be governed by the rules of the Limitation Act. 3 


In order to determine whether a suit is an interpleader suit under the section, 
the Court must have regard to all the prayers in the plaint. The mere fact that the 
plaintiff requires the defendants to interplead as regards one of the reliefs claimed would 
not necessarily make it an interpleader suit. 4 


Where a party in the position of a mere stake-holder is made a defendant in a 
suit, his proper course is to deposit the money (if it is a suit for money) into Court and 
ask that the parties really interested may be substituted for himself as defendants. 5 


Section 88 — Note 1 

1 . The words have been taken from the Rules of 
the Supreme Court, O. 57 R. 2 (a). 

Note 2 

1. t (1874) 9 Ch App 736 (738), Laing v. Zedcn. 

(’97) 20 Mad 155 (156) (D13). (Land acquisition 
proceedings—Conflict nstorighttoreccivecompen- 
sation—Collector can institute an interpleader suit.) 


2. See O. 35 R. 1 Cl. (c). 

3 . ('25) 12 AIR 1925 Mad 497 (562) : 18 Mad 1 
(DB). 

4. (’08) 32 Bom 592 (597) (DB). 

(1861) 4 De G F & J 183 (186), Vyvyan v. 
Vyvyan. 

5. 2 Ind Jur (N S) 113. 

[See (’90) 14 Bom 498 (505, 506). (If he so de¬ 
posits he will be entitled to bis costs.)] 
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Such deposit by him is a valid discharge for him and if the Court paid it to a wrong 
person ho is not responsible. 0 This section is not applicable to suits and other proceedings 
under the U. P. Tenancy Act (xvir of 1939) and the Madras Estates Land Act (i of loos). 

3. Claims must be bona fide and adverse to one another. _ The claims 

of the defendants must be bona fide ones, though they need not have a common origin. 1 

The Conrt must be satisfied that there is a real question to be tried. A mere pretext of 

conflicting claims is not sufficient. 2 The defendants must also claim the money or property 

adversely to one another from the plaintiff.* A decision given on the claims of the 

co-defendants in an interpleader suit will operate as res judicata between them. 4 It is. 

however, not necessary that the plaintiff must show the existence of an apparent title in 

each of the defendants claiming the property in dispute. 5 Nor is it necessary that the 

claims should be legal claims or rights. Equitable claims and rights can be entertained 
and given effect to. 0 


4. Claims must be with reference to the same subject-matter. _ The 

rival claims must be with reference to the same debt, sum of money, or other property 1 
but not necessarily to the same extent ." It is thus not necessary that each of the 
defendants should claim the whole of the subject-matter of the suit. 3 The “same debt 
sum of money, or other property” would not, it is conceived, include a claim for 
unliquidated damages 4 though it might include a chose in action.’ 

5. Plaintiff should claim no interest in the subject-matter. The 

plaintiff must be in an impartial position. If lie has, in some way, identified himself with 
one of the parties in the sense that it will make a difference to him which of the two 
succeeds, an interpleader suit will not lie. 1 Thus, a person who has taken an indemnity 
from one of the claimants, cannot file a suit under this section, 2 though he will not be 


6. (’89) 2CPLK9 (14). 

Note 3 

1. (1861) 32 LJQB 14 (15, 1G), Mynell v. Angel). 

2. (1812)18 Ves 370 (377), East India Co. v.Kdward. 
(1845) 2 Jo & Lat 380 (389), Cochrane v. OTJreiu. 
(1828) 4 Russ 215 (221), Wright v. Ward. 

(1850) 7 De G M & G 112, Meyers v. United & Co. 

3. f (’22) 9 AIR 1922 Cnl 138 (139) (DB). 

4. (’28) 16 AIR 1928 Oudh 155 (179). 

5. (1848) 7 Hare 57 (60), East and West India 
Dock Co. v. Littledale. 

6. f (1875) 10 C P 554 (558, 559, 501), Duncan 
v. Cashin. 

(1875) 10 C 1’ 645 (652, 654, 657), Eryelback v. 
Nixon. 

(1901) 1KB 108 (115), Jennings v. Mather. 

Note 4 

1. f (’10) 37 Cal 552 (557) (DB). 

(1895) 2 Q B 249 (251, 252), Greatorex v. Shackle. 
(1835) 2 M & W 844 (846), Earr v. Ward. 

2. (1841) Cr Ph 197, lloggart v. Cutta. (Cited in 
1 Mad H C R 360.) 

•1^1878) 3 C P D 450 (456), Attenborough v. 
London & St. Katherine's Dock Co. (Cited in 18 
Bom 231.) 

3. (1863) 1 Mad PI C R 360 (361) (DB). 

4. (1879) 48 L J Q B 276 (277), Wright v. 
Freeman. 

(Sec G Dowl 517, Walter v. Nicholson.] 

5. (1890) 21 QBD 275 (278), Robinson v. Jenkins. 


Note 5 

1 (DB) 2 7 ) U AIR 1927 Ran ° 91 < 93 > : 4 Kang 465 

(1863) 1 II & C 718 (723), Best v. Haye. (Lien for 
storing the goods, claimed by a warehouseman, 
upon the goods stored, or a lien upon the proceeds 
of goods sold at auction claimed by way of com¬ 
mission by an auctioneer is not an interest in the 
subject-matter.) 

(I>s7>) 3 C 1‘ D 450 (457, 459), Attenborough v. 
London & St. Katherine’s Dock Co. (Do. Cited in 
18 Bom 231 (250).) 

(1893) 62 LJ Q B 390 (397, 398), Murietta v. South 
American Co. (Cited in AIR 1927 Rang 91 : 
4 Rang 405 — Agreement by stake-holder to pay 
smaller amount in the event of success of one of 
the parties to the suit — Suit by stake-holder is 
not an interpleader suit.) 

(’ 10 ) 37 Cal 552(557) (DB) (Tenant suing landlords 
to whom he has executed kabuliyats.) 

(’91) 18 Bom 231 (235). (Inclusion of a prayer that 
defendants should be restrained from suin«' the 

plain till in respect of the subject-matter of the suit. 

Suit not bad as an interpleader suit.) 

l 'or other cates of interest, see O. 35 n . 5 and 
A otes thereon . 

iScc (1807) 3 Ch App 74 (77), Prudential Assur- 

since Co. v. Thomas.] 

2. P27) 14 AIR 1927 Rang 91 (93) : 4 Rano 465 

1 Mer O0G), Burnett v. Anderson 
(Cited in 1U Bom 350 (356).) fc0n ’ 
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refused relief, if he has merely a natural affinity for one side rather than the other. 3 

A right of lien, e.g., for wharfage, demurrage or freight, is not an interest in the property 
for the purposes of this section.* 

6 . Charges or costs,*’ meaning of. — The words “charges or costs” include 
•costs of suit, freight, warehouse rent, dock rent, wharfage, demurrage and other charges. 1 
A lien can be declared for such charges in an interpleader suit, 2 but the amount of those 
charges, if disputed, ought to form the subject of a separate proceeding between the 
lien-holder and the adjudicated claimant. 3 

Seo also Order 35 Rules 4 and C. 

7. Plaintiff must be ready to pay or deliver the property to the rightful owner. — 

See Order 35 Rule 2. 

8. Addition of parties in interpleader suits. — See Order 1 Rule 10. 

9. Appeal. — Seo Order 35 Rules 3, 4, 5 and 6. 


PART V. SPECIAL PROCEEDINGS 


ARBITRATION 


Arbitration. 


X of 



[Repealed by 


tgUO.] 


section Ug (/) of the Arbitration Act, 


The repealed section 89 ran as follows: 

“ (l) Save in so far as is otherwise provided by the Indian Arbitration Act, 1899, 
or by any other law for the time being in force, all references to arbitration 
whether by an order in a suit or otherwise, and all proceedings thereunder, 
shall bo governed by the provisions contained in the Second Schedule. 

(• 2 ) The provisions of the Second Schedule shall not affect any arbitration pending 
at the commencement of this Code, but shall apply to any arbitration after 
that date under any agreement or reference made before the commencement 
of this Code.” 


[ 1882, Cf. S. 50G; 1877, S. 50G; 1859, Ss. 312 and 313.1 


SPECIAL CASE 

90. IS. 527.1 Where any persons agree in writing to state a case for 
Power to State case the opinion of the Court, then the Court shall try and 
lor opinion of Court. determine the same in the manner prescribed. 


[ 1877, Ss. 527, 528 ; 1859, S. 328 
Court of Wards Act, I of 

3. (’27) 14 AIR 1927 Rang 91 (93) : 4 Rang 465. 

4. C94) 18 Rom 231 (234. 235). 

(1878) 3 C r D 450 (454), Attenborough v. London 
Sc St. Katherine's Dock Co. 

Note 6 

1. (1878) 3 C P D 450 (4G6), Attenborough v. 
London Sc St Katherine’s Dock Co. 
t (*94) 18 Rom 231 (23G). 


See O. 36, C. P. C. and S. 36, Bombay 
1905.1 _ 

(1842) 5 Sim 19(21), Mason v.Hamilton. (Wharfage 
and warehouse rent.) 

(1833) 3 Moo & S 180, Cotter v. Bank of England. 
(Cited in 18 Rom 231 —Claim for freight and charges 
made by a bank with which bullion is deposited—• 
Held, no interest.) 

2. t (1863)lMad BCR 360(361)(DB). (Lien for costs.) 
('94) 18 Bom 231 (235). 

3. (’94) 18 Bom 231 (235). 
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1. “In the manner prescribed.” _ "In the manner prescribed” means in 

the manner preserved by Rules in the First Schedule. The section is based on ss. 527 - 55 ! 

of the old Code wh.ch are now arranged in 0.36. Parties may enter into an agreement 

and avail themselves of the provisions of o. 36 for the purpose of obtaining the opinion of 
the Court on a case stated by them. 1 

2. Re-opening of case. — Where a special case is settled by consent it can 
only be re-opened by mutual consent. 1 


Public nuisances. 


SUITS RELATING TO PUBLIC MATTERS 

91. [New.] (1) In the case of a public nuisance 2 the Advocate- 

General, or two or more persons 4 having obtained the 

consent in writing of the Advocate-General, may institute 

a suit though no special damage has been caused, for a declaration 8 and 

injunction or for such other relief 8 as may be appropriate to the circum- 
stances of the case. 

(2) Nothing in this section shall be deemed to limit or otherwise 
affect any right of suit which may exist independently of its provisions." 

Synopsis 

1. Scope and object of the section. 

2. “Public nuisance,” meaning of. 


3. Obstruction to public highway. 

4. “The Advocate-General or two or more 
persons.” 


5. Remedies for a public nuisance. 

6 . Declaration. 

7. Injunction. 

8 . “Such other relief.” 

9. Saying of rights, existing independently 
of this section—Sub-section ( 2 ). 


Note to the Synopsis. See the Notes indicated for the following topics : 

Efleet of adding relator with the Advocate-General. 

See Note 4. 

Instances of nuisance. See Note 2 . 

Nature of proceedings under this section. See Note 4. 

Religious processions. See Note 3 . 

Special damage. See Note 5 . 

1. Scope and object of the section-Under the Common law a novate 

iharbUX 0 rcd mamta, ; n ; a SUit in /‘ e3peC l t 0f a publ,c unless ho is able to show 

and enac“t sZl T** T J ■ ^ S<?Cti ° n provides au ^option to that rule 

-- -- - a suit cai1 he wttmtamed oven without pr oof of special damage 

Section 90 — Note 1 


1 (DB) 0 ^ 17 AIR 1930 B ° m 232 ( 23 3):54 Bom 82 

ISee also (’07) 31 Bom 472 (476) 

(‘21) 8 AIR 1921 Bom 204 (205) ': 45 Bom 138.] 

Note 2 

1. (’18) 5 AIR 1918 Boin 88 (90) : 43 Bom 281. 

Section 91 — Note 1 

1. (’42) 29 AIR 1942 Cal 360 (361) • ILR flOtoi 

(ObJe0t iS '° ^o’ 

( ’ 4 I ? ) 27 , AIR 1940 Pat 449 (463): 19 Pat 208 (DB). 
(i’.nglibh common law principle is that there can 


be no private action for a public wrou-' ) 

('21)8 AIR 1921 Cal 271 (272) (Dll). (Special 
damage does not mean serious damage but damage 
of special nature.) h ' 

(’26) 13 AIR 1926 Cal 549 (550). 

(1900) 27 Cal 793 (797) (DB). 

(’13) 2 Allt 1915 .Mad 336 (336). 

f (’ 12 ) 1G Ind Cus 962 (963) (DB) (Mad), 
t (’ 86 ) 9 Mad 463 (465) (DB). 

C IS) 5 AIR 1918 Nag 159 (159). (Special decree of 
inconvenience suffered is not special dama ^ 0 ) 
f (' 88 ) 15 Cal 4G0 (464, 467) (FB). ° 

Also see Note •>. 


lore. so. 
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PUBLIC NUISANCES 


provided the consent of the Advocate-General is obtained and the other conditions of the 
section are satisfied. 2 The section does not, as is made clear by sub-s. (2), deprive any 
person of any right which he may have independently of its provisions, as for instance, 
a right to sue in respect of a public nuisance on proof of special damage. 3 

The section only applies in the case of public nuisances. The section has no 
application to the infringement, of the special right of a particular class of the public. In 
such a case, a person may sue as a member of the class whose rights are affected. This 
section is no bar to such a suit. Nor need such a suit be brought under O.IR.8 as a 
representative suit. 4 

2. “Public nuisance,” meaning of. — The words “public nuisance” have 
not been defined in the Code. But by virtue of S. 3 (44) of the General Clauses Act, the 
words mean a public nuisance as defined by the Indian Penal Code. 1 Under s. 268 of the 
Indian Penal Code, “a public nuisance” is an act or illegal omission which causes any 
common injury, danger or annoyance to the public or to the people in general who dwell 
or occupy property in the vicinity, or which must necessarily cause injury, obstruction, 
danger or annoyance to persons who may have occasion to use any public right. The 
essence of the definition is that the injury, danger or annoyance must be to the public, or 
to the people in general who occupy property in the vicinity or who use any public right. 2 
Thus, the obstruction of a public highway, 3 or the pollution of public waterways 4 or the 
storage of inflammable or other material likely to endanger life or health, 6 or the causing 
of annoyance to the public in any other way, 6 is a public nuisance. Acts, however, which 


2. (’42) 29 AIR 1942 Cal 360 (362) :ILR (1942) 
1 Cal 533 (DB). 

(’40) 27 AIR 1940 Pat 449 (462) :,19 Pat 208 (DB). 
f (’37) 24 AIR 1937 Pat 481 (482) : 16 Pat 190. 
(Action by an individual will not lie except the one 
indicated by Section 91.) 

(’36) 23 AIR 1936 Oudh 154 (155) (DB). (Suit by 
some Mahomedans for demolition of certain con¬ 
structions alleged to have been constructed by 
defendant on the ground of obstruction to tazias-— 
Plaintiff not claiming to have suffered special 
damage—Suit is not maintainable without permis¬ 
sion of Advocate-General.) 

(’38) 25 AIR 1938 Mad 338 (338, 339). (Channel 
constructed through village site—Public nuisance 
—Special damages not proved—Suit mu6t be with 
permission of Advocate-General.) 

(’37) 24 AIR 1937 All 78 (79). 

(’18) 5 AIR 1918 Cal 497 (497) (DB). (Section 336 
of the Calcutta Municipal Act does not control this 
section _See also the Report of the Special Com¬ 

mittee.) 

3. (’40) 27 AIR 1940 Pat 449 (462, 465) : 19 Pat 
208 (DB). 

I'37) 24 AIR 1937 All 78 (79). 

[’24) ii AIR 1924 All 599 (602, 603) : 46 All 470 

(DB). 

4. *(’40) 27 AIR 1940 Pat 449 (463, 465) : 19 Pat 
208 (DB). (It is not necessary to prove special 
damage in the case of quasi public rights where 
the plaintiff sues as a member oi the limited class 
whose special rights have been infringed.) 

(’40) 27 AIR 1940 Pat 160 (160). 

«'37) 24 AIR 1937 Pat 481 (482): 16 Pat 190. 
(Relying on Harrop v. Hirst (1868) 4 Ex 43 (47) : 
38 L J Ex 1.) 


Note 2 

1. (’37) 24 AIR 1937 All 78 (79). 

f (’36) 23 AIR 1936 Oudh 154 (155) (DB). 

[See also (’88) 10 All 41 (46).] 

2. (’42) 29 AIR 1942 Cal 360 (366) :ILR (1942)1 

Cal 533 (DB). 

(’41) 28 AIR 1941 Oudh 52 (54) : 16 Luck 173. 
(When the general public is apathetic and to¬ 
lerates things which one might expect to annoy it 
it cannot be said that such an act does cause 
annoyance to the public or people in general.) 
(’84) 7 Mad 590 (591, 592). 

(1823) 1 Russ 319, Rex v. Lloyd. 

[See also (’88) 11 Mad 42 (43). (Right which 
vests in plaintiff and others jointly and severally, 
e. g., a right to graze in a tank bed, is not a 
publio right.)] 

3. See Note 3. 

[See also (’89) 1 Weir 238 (239). (Allowing cattle 
to stray on public roads.)] 

4. See (1861) 3 H L 326, Stockport Water Works 

v. Potter. , 

5. (1826) 2 Car «fc P 485 (485), R. v. Neil. (Trade 
of varnish maker—It would be enough if the smell 
is injurious or offensive to the senses.) 

(’07) 34 Cal 73 (78) (DB). (Keeping a stack of 
bones for a time sufficient to cause them to become 
rotten.) 

(’82) 1 Weir 242 (242). (Infecting the atmosphere 
by deposit of sweepings.) 

6. (88) 10 All 44 (46). (Wilfully killing cattle in a 
public street so that the groaus and blood of beasts 
could be heard and seen by every passer-by would 
amount to a public nuisance.) 

*(’15) 2 AIR 1915 Nag 79 (80, 89) : II Nag L B 
132. (A slaughter-house for butcher to sell meatis 
an offensive trade.) 



PUBLIC NUISANCES 


is 91 N 2 J 787 


offend the sentiments of merely a particular class of persons,” or annoyance caused to 
particular persons only, do not constitute public nuisances. Thus, the placing of a 
Muhammadan symbol in the neighbourhood of Hindu temple, 9 or the carrying on of a 
tinman's trade causing annoyance to the inhabitants of three sets of chambers only 10 is 
not a public nuisance. Similarly, where a suit is brought on behalf of the members of one 
community to vindicate their right to take out processions along a certain route, the suit 
is not one for the removal of a public nuisance within the meaning of this section but is 
a suit for remedying the infringement of a speoial right exercised by that community. 11 

Whether a particular thing or act is an actionable nuisance at all, is to be decided 
with reference to the circumstances of each case. 12 In Sturgcs v. Bridgman™ Thesiger L J 
observed as follows: Whether anything is a nuisance or not is to be determined not only 
by an abstract consideration of the thing itself but in reference to its circumstances. What 
would be a nuisance in Belgram Square would not necessarily be so in Bermondsey.” 

No length of time can legitimate a public nuisance. 14 Nor will the fact that a person 
or company is acting under statutory powers enable such person or company to cause or 
continue a nuisance, unless the creation thereof was expressly contemplated by the statute. 16 

There are two kinds of public nuisances, actual and constructive or public nuisances 
m , f * ct and pubhc usances; in law. What is meant by a constructive public nuisance or a 
public nuisance in law is that which is only wrong because it contravenes the provisions 

o aQ Act such as the bu,ld ing i-ules of a Municipal Act, Section 91 is restricted i^terms to 
unto “ ° 0DStruCtive " ublic “» isa ” ce Brunei for a suit 


(’91) 14 Mad 364 (365) (DB). (Keeping a gambling 
bouse and permitting disorderly behaviour ) 
t (’02) 25 Mad 118 (129) (DB). (Opening a burial 
ground and using it in such a way as to render 
living nearby unhealthy.) 

Tirke^teef l *** h (Takin(! e « h ‘ iD « * ams * 

7 i Ca. 2 L 2 |(DB). 1942 Ca ‘ 300 <366) = 1 L R < 1W2 > 

(’84) 7 Mad 590 (591). 

(’88) 12 Bom 437 (439) (DB). (Exposing meat in a 
yarandah of house, which is repulsive to the feel- 

1S ^ h °, 1>a9s by k to 60 to their temple.) 
( 08) 30 AH 181 (187) (DB). (Slaughtering of kine 
by Moslems though it would hurt the susceptibi¬ 
lities of others.) ^ 

+ (’ 16 ) 3 AIR 1916 Nag 81 (82) : 12 Nag L R 130. 
[See also (’37) 24 AIR 1937 Peah 81 (8l).l 

8 1 AIR 1942 Cal 360 (366) : I L R (1942) 

1 Cal o33 (DB) (Obstruction to an individual as 

such on a public highway does not constitute a 
public nuisance.) 

(1900) 22 All lid (115} (DB). (Soliciting passers-by 
.°“ a P u i bl ‘ c , road purposes of prostitution.) 

( 39) 26 AIR 1939 All 586 (588):ILR(1939)AII 754. 
[See (1823) 1 Russ 319, Rex v. Lloyd. 

(’37) 24 AIR 1937 All 78 (79).] 

9. (’84) 7 Mad 590 (591). 

10. (1823) 1 Russ 319, Rex v. Lloyd. 

U. (’34) 21 AIR 1934 All 941 (943). 

12. (’12) 17 Ind Cas 574 (574) (All). (Placing a 

cot temporarily on a public road is not a public 
nuisance.) v 

13. (1879) 11 Ch D 852 (865). 

14. (’71) 16 Sutb W R Cr. 6 (11). 

(1812) 3 Camp 224 (227), R. v. Cross. 


(1806) 7 East 195, Weld v. Hornby .(Though it may 
supply a defence to an action by a private person i 
(1825) 4 B & C 598 (602, 603), R. v Montague ^ 

15. (’73) 10 Beng L R 241 (252). 

(1865) G B & S 631 (648), R. v. Bradford Navi¬ 
gation. (Canal company empowered by statute to 
take water in certain brooks — Water becoming 
polluted by drains, etc., before reaching canal 
and becoming a public nuisance— Held, company 
were liable to be indicted for nuisance as there 
was nothing in the Act compelling them to take 
water,or authorizing them to use it so as to create 
a nuisance.) 

+ (1895) 1 Ch 287(320), Sbelfer v. London Electric 
lighting Co. (Nuisunce caused by electrical under- 
takings have no statutory protection.) 

f(1899) 2 Ch 217 (257), Jordeson v. Sutton, etc. 
Lias Co. (So also nuisance caused by cas works i 
(1869) LB 4 H L 171, Hammersmith v. Braua. 
(1 roceedings for nuisance cannot bo taken in the 
case of railway authorized by Acts in respect of 
the use of locomotives on railways.) 

(1832) 4 B & Ad. 30 (42), R. v . Pease. (Establish¬ 
ment of railway line or the like specifically autho¬ 
rized by Statute — No nuisance.) 

(1885) U App Cas 45 (53. 58), L. B. and S. C. R 
v. Truman. (Where a Legislature directs a dutv 
to be done, it must be deemed to have weighed the 
balance of convenience between public benefit and 
pnvate rights and to have laid down that the latter 
should give way to the former.) 

(1899) 1899 App Cas 535 (546), Canadian p.-m,, 
Ky . Co. V. Parke. (There is no di.Un“?on b£££ 
mi a-feasance and non-feasance when the Leg is la 
ture authorises a particular thing to be dont? 

16. (’10) 5 Ind Cas 213 (224) (Bom) } 
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3. Obstruction to public highway. — An obstruction to a public thorough¬ 
fare is a public nuisance. 1 The public is entitled to the full width of the public highway, 
however wide it may be, and any obstruction thereto infringes the right of the public 
to that extent. 2 Thus, the building of a construction over any part of a public street, 8 
or the cutting of trenches across it, 4 necessarily causing obstruction to persons who may 
have occasion to use the street, is a public nuisance. Similarly, an excessive user of the 
highway incompatible with the reasonable exercise of rights by other members of the 
public, 6 or an illegitimate user of the road amounting to trespass, will amount to a 
public nuisance.® So also acts committed on or adjoining a highway, interfering with or 
endangering the safe user thereof, will amount to a public nuisance. 7 

A navigable river is a public highway and any act which interferes with the 
right of the public to freely navigate is a public nuisance. 8 A slight encroachment will 
not necessarily constitute a public nuisance. There must be some evidence that the 
encroachment causes one of the results specified in s. 268 of the Indian Penal Code. 9 

A village pathway is not a public highway and a suit for relief in respect thereof 
is not governed by this section. 10 The right of a person to have access to his land abutting 
on a public highway is a public right, 11 but a right, acquired by prescription of immediate 


Note 3 

1. {’12) 29 AIR 1942 Cal 3G0 (3G6) : I L R (1942) 
1 Cal 533 (D13). {An encroachment upon a public 
highway by the erection of a fencing.) 

(’41) 28 AIR 1941 Oudh 52 (54) : 16 Luck 173. (A 
temporary heap of rubbish stacked on a public 
thoroughfare at a busy and frequented part of the 
town.) 

*(’1G) 3 AIR 191G Nag 81 (82) : 12 Nag L R 130. 

(’01) 23 All 159 (1G2) (DB). 

2. (’42) 29 AIR 1942 Pesh 1 (3). (Public i9 entitled 
to the use of the whole area which has been 
dedicated as a road, and it is immaterial whether 
a portion of the road is metalled or whether a ditch 
runs alongside the road.) 

(’41) 28 AIR 1941 Pat 249 (250) (DB). 

(’97) 20 Mad 433 (434). 

3. (’3G) 23 AIR 1936 Oudh 154 (155) (DB). 

(’97) 20 Mad 433 (434) (DB). 

4. (1883) 53 L J Ch 853 (85G), Nicol v. Beaumont. 

5. (1805) 6 East 427 (430), Rex v. Russul. (A wag. 
goner constantly unloading waggons so that no 
carriage could pass.) 

(1812) 3 Camp 22 4 (226), Rex v. Cross. (A public 
conveyance waiting for an unreasonable length of 
time so as to obstruct trafTic.) 

6. (1812) 3 Camp 230 (231), Rex v. Jones. (Sawing 
timber in a street.) 

(1834) 6 Car A P 636(648), Rex v. Carbille. (Ex- 
posing pictures for sale in street.) 

(1888) 21 Q B D 191 (197, 198), Ex parte Lewis. 
(Holding public meetings.) 

(1389) 1 Weir 232 (233). (Obstruction to part of a 
highway over the whole width of which the public 
had a right to pass.) 

(1870) 9 Eq 418 (422), Turner v. Ringwood 
Highway Board. (An obstruction is not the less a 


nuisance because it is on a part of the street not 
commonly used.) 

7. 1 Russ Cr 732 (732). (Keeping swine near a 
street) 

(1898) 2 Q B D 320 (325), Harold v. Watney. 
(Defective fence adjoining highway.) 

8. (1887) 14 Cal 656 (658)(DB). (Placing a bamboo 
stockade across a tidal navigable river.) 

[But see (’93) 20 Cal 665 (670) (DB). (Jags 
erected on the silted side of the river whioh was 
not ordinarily used for the purposes of naviga¬ 
tion.) 

(1871) 6 Ch App 572 (577), Attorney-General v. 
G. E. Ry. Co. (The withdrawal of waters from 
navigable rivers so as to impede navigation.) 

(’05) 32 Cal 930 (934) (DB). (Erection of a bund 
in a river making it unfordable.) 

9. (’93) 20 Cal 665 (669) (DB). (Dissented from 14 
Cal 656.) 

10. (’18) 5 AIR 1913 Cal 212 (213) (DB). 

(T9) G A I R 1919 Cal 123 (124) (DB). (Special 
damage need not be proved.) 

(’21) 8 AIR 1921 Cal 405 (406). (Do.) 

(’29) 16 A I R 1929 All 790 (790). (Section 91 is 
inapplicable to issues arising on encroachments on 
village roads in abadi belonging to the zamindar 
kept open by right of easement.) 

[,See also (’04) 31 Cal 839 (847). 

(’30) 17 AIR 1930 Cal 286 (287) : 57 Cal 526.] 
[But see (’40) 27 A I R 1940 Pat 449 (465) : 19 
Pat 208 (DB). (Ways permitted to be used by a 
section of the public are private ways, generally 
having their origin in custom but such ways can 
be converted into ordinary highways after user 
by the publio sufficient to raise a presumption of 
dedication to the public in general. If publio are 
using the pathway, this section will apply.) 

(’37) 24 AIR 1937 Pat 54 (54, 55).] 

11. (T3) 21 Ind Cas 601 (602) (DB) (Mad). 

[See (’35) 22 AIR 1935 Pesh 190 (190).] 
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ci^below 1 » )LiVate pl0pelty to a public highway is a P rivate light. 12 See also the case 

Every class or community has a right to conduct a religious procession with its 
appropriate observances along a highway so that the procession does not interfere with 
the ordmary use of such streets by the public and subject to such directions as the 
Magistrates may lawfully givJ to prevent obstructions of the thoroughfare or breaches of 
the public peace. A suit in respect of an obstruction to such a right is one respecting 
the infringement of a evil right of an individual and not one relating to a public 
nuisance. No special damage need be proved to maintain such a suit. 16 

It has been held in some decisions 16 that a suit for the removal of obstruction on 
a highway may be brought by a plaintiff without proof of special damage even where the 
procedure under this section is not followed. These decisions purport to follow the decision 
of the Privy Council m Saiyed Manzur Hassan v. Saiyed Muhammad Zaman,' 7 in 
which it was held that a suit for declaration of the plaintiff’s right to take out a procession 
along a highway ,s maintainable without proof of special damage. It is submitted that 
this decision of the Privy Council does not support the above view. 16 

Ifc i 1 haS . 1 bGGn he J d tb , at a P® 1 ’ 3013 in the immediate neighbourhood and entitled to 
use a public thoroughfare has a special cause of action where it is obstructed and that he 
can sue without proof of special damage. 10 

See also Note 1 . 


4. 4 The Advocate-General or 

before the coming into force of the Rules 
respect of a public nuisance was commenced 

12. (’24) 11 AIR 1924 All 715(716):46 All 573(DB). 
f See also (’35) 22 AIR 1935 All 789 (790). (Sanc¬ 
tion not required for suit relating to encroach¬ 
ment of a private easement.)] 

13. (’39) 20 Pat L Tim 414 (415). (Suit by parti¬ 
cular class of public claiming right of way over 
village path — Suit is maintainable without sanc¬ 
tion and proof of special damage.) 

14. *(’25) 12 A I R 1925 PC 36 (37, 38) : 47 All 
151 : 52 Ind App G1 (I> C). (2 Bom 457 and IS 
Bom 693 overruled.) 

(’78) 2 Mad 140 (141) (DB). 
t (’83) 6 Mad 203 (216, 219, 226) (FB). 

(’03) 26 Mad 376 (382) (DB). 
t ('03) 26 Mad 554 (570, 577, 581) (FB). 

(’07) 30 Mad 185 (190) : 34 Ind App 93 (PC). 

32 Mad 478 (481 * 482 ) : 1 

# 1 o (718). 

C31) 18 AIR 1931 All 341 (344).] 

Also see Section 9 Note 24. 

15. *(’25) 12 A I R 1925 P C 36 (37, 38) : 17 All 
151 : 52 Ind App 61 (PC). 

(’07) 30 Mad 15 (16) (DB). 

(TO) 34 Bom 571 (574) : 7 Ind Cas GG3 (665)(D13). 

(Dissenting from 2 Bom 157 nnd 18 Bom 693 ) 

(’82) 5 Mad 304 (309). 
t (T7) 4 AIR 1917 Mad 122 (124) (DB). 

+ (’83) 6 Mad 203 (225, 226, 227) (FB). 

(’03) 26 Mad 376 (384) (DB). 

(’97) 24 Cal 524 (52G) (DB). 

+ (T6) 3 AIR 1916 Nag 81 (83,84): 12 Nag L R 130 . 
f ( 09) 32 Mad 478 (484). (Illegal order of Mums- 


England, 


two or more persons.” — In 
of the Supreme Court, 1883, a proceeding in 
by an ‘'information 4 ’ filed by tho Attorney- 

trate restraining procession will give rise to a cause 
of action.) 

IdbV 18 a 1 r 1931 An 341 ( 346): 53 AU 484 

+ (’16) 3 AIR 1916 Mad 593 (595) (DB). 

T See also (’34) 21 A I It 1934 All 941 (943). (Pre¬ 
vious sanction of the Advocate-General was not 
taken.)] 

16. (’39) 26 AIR 1939 Mad 691 (692): ILR (1939) 
Mad 870. 

(’33) 20 A I R 1933 Cal 884 (885) : 60 Cal 1003 
(DB). 

17. (’25) 12 AIR 1925 P C 36 (37, 38) : 47 All 
151 : 52 Ind App 61 (PC). 

18. (’37) 24 AIR 1937 Pat 481 (482) : 16 I'at 190. 

19. (’42) 29 AIR 1942 l’esh 1 (3). (It. is immaterial 
whether obstruction is caused by the Government 
or the Municipality — Damages are not adequate 
remedy and plaintiff is entitled to have the obstruc¬ 
tion removed.) 

(*41) 28 AIR 1941 Pat 219 (250) (DB). 

(’37) 24 AIR 1937 Pat 620 (621) (DB). 
f See also (’35) 22 A I R 1935 Lab 196 (200) ; 16 
Lab 517. (The question of frontage for owners of 
houses abutting on a public highway means a 
great deal; and if anything is done by a Municipal 
Committee, or any one in whom such highway 
vests, which iuterferes with the rights of the 
owners in respect of the highway or tends to 
diminish the comforts of the occupants of the 
houses, the owners have a right of action against 
the Committee or other person so inter?erin- 
without proving special damage.)) 
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General in the High Court of Chancery. Such a proceeding is now called an “action” 
and is commenced by a writ in the High Court of Justice, and may be brought by the 
Attorney.General either acting ex officio or at the relation of a private individual. In 
the latter case the plaintiff is described as “the Attorney-General at the relation of 
A. 13. (relator).” 1 In either case the action is a public proceeding in which the Crown is 
really a party to the litigation through the Attorney-General. 2 The practice of inserting 
the relator’s name in the proceeding is for the purpose of making him responsible for 
costs, and it does not make him a party to the litigation. 3 In actions taken by the 
Attorney-General without a relator, the former will be liable for the costs. 4 

The Advocate-General in this country represents the Attorney.General in England. 6 
L nder the present section a suit in respect of a public nuisance may be brought — 

(1) by the Advocate-General acting ex officio, or 

(2) by him at the instance of relators , or 

(3) by two or more persons with the consent of the Advocate-General. 

Neither a relator 6 nor a person suing under this section need have any personal 

interest in the subject-matter of the suit. 7 

As to the nature and form of consent necessary, see Notes 23, 24, 25 and 26 on S. 92. 
A idea as to want of sanction under the section cannot be raised for the first time in 
appeal. 8 

It has been observed in Note 2 that s. 91 does not apply to constructive public 
nuisances, i.e., public nuisances in law. But the Advocate-General has, like the Attorney. 
General in England, power, apart from the section, to take proceedings in respect of the 
latter class of nuisances. 9 


5. Remedies for a public nuisance. — The remedies available in respect of 
a public nuisance are as follows : 

(l) Under the Criminal Law — 

(a) The person committing a nuisance is liable to a criminal prosecution under 
the Indian Penal Code. 

(h) Certain summary powers are also conferred on Magistrates by ss. 133 to 143 
of the Code of Criminal Procedure for the removal of the nuisance. 


( 2 ) Under the Civil Law — 


a ) A suit will lie under this section without proof of any special damage to 


the plaintiffs. 

(b) A suit will also lie at the instance of private individual where he has suffered 
special damage by reason of the nuisance, as distinguished from the damage 
suffered by him in common with other jmrsons affected by the nuisance. 

For illustrations, see the undermentioned cases. 1 __— 


Note 4 

1. See Rules of the Supreme Court Order 1 Rule 1 
and the Commentary thereon in “the Yearly 
Practice of the Supreme Court for 1930“ by Sir 
Willes ('bitty, P>t., K. C. 

2. (1891) 2 Q U 100 (106), Attorney-General v. 
Logan. 

(1874) is Eq 172(176), Attorney-General v. Cocker- 
mouth fjocul Board. 

3. (1991) 2 Q B 100 (TOG), Attorney-General v. 
Logan. 

4. (1891) 2 ( t > B 100 (103). Attorney-General v. 
Logan. 

5 CIO) 5 1ml Cus 213 (218) (Bom). 


6. (1868) 4 Cb 71 (81), Attorney-General v. Cam¬ 
bridge Gas Consumers Co. 

7. See the wording of this section “though no 
special damage has been caused”. 

8. (’28) 15 AIR 1928 Nag 39 (40). (Permission of 
the Advocate-General need not be obtained before 
instituting the suit. It can be obtained even after 
the suit is instituted.) 

(’38) 25 AIR 1938 Mad 338 (339). (Plea not main¬ 
tainable for the first time in second appeal.) 

9. (’10) 5 Ind Cas 213 (224) (Bom). 

Note 5 

1. (’42) 29 AIR 1942 Pesb 1 (3). (Where an ob¬ 
struction to a public road causes a particular in- 
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The remedies are concurrent and the pursuit of one does not bar the other. Thus, 
where a obstructs a public highway by occupying and enclosing a portion thereof he may 
be prosecuted under S. 26S of the Indian Penal Code. This will not preclude a suit under 
this section by the Advocate-General or by two or more persons with his consent. Nor 
will the institution of the said two proceedings bar a suit by a private individual whose 
house abuts on that highway and the access to whose house is cut off by such enclosure 
by a causing him special damage. 3 

6. Declaration. — Where the relief claimed in respect of a suit is a right of 
easement and not in respect of any public nuisance, no declaration that the place in suit 
is a public thoroughfare can be granted on the mere fact that the plaintiff’s witnesses 
described it as a public place. 1 As to declarations of right to take religious processions in 
public streets, see Note 3. 

7. Injunction. — Where a nuisance is temporary and intermittent, 1 or 


occasional, no injunction will be granted. 

convenience of a substantial kind to the plaintiff 
he can bring a 6uit to remove it without the con¬ 
sent of the Advocate-General.) 

(’42) 29 AIR 1942 Cal 360 (362, 364) : ILR (1942) 
1 Cal 533 (DB). (Road in front of plaintiff’s house 
narrowed by encroachment — Special damage, if 
can be presumed.) 

(’41) 28 AIR 1941 Oudh 52 (54) : 16 Luck 173. 
(Mere placing of obstruction in front of plaintiff’s 
house which does not impede his coming in or 
going out from his house cannot be said to cause 
special damage to plaintiff.) 

C41)28 AIR 1941 Mad 669 (670) (DB). (Wall 
across public road interfering with enjoyment of 
property by owner—Suit by latter for mandatory 
injunction to remove wall.) 

(1794) 1 Esp 148 (148), Hubert v. Groves. 

(1867) 2 Ex 316 (322). Winterbottani v. Lord Derby. 

T (’78) 2 Bom 457 (469) (DB). (See the several 
illustrations quoted.) 

C24) 11 AIR 1924 All 599 (602) : 46 All 470 (DB). 
t (’91) 14 Mad 177 (130) (DB). 

+ C15J 2 AIR 1915 Nag 79 (83) : 11 Nag L R 132. 
(Unauthorised and unlawful actsof the Municipal 
Committee.) 

(1847) 9 0 B 991 : 16 L J Q B 233 (237), Dobson 
v. Blackmore. 

f (12) 1G Ind Cas 902 (963) (DB) (Mad). (Special 
damage need not be pecuniary loss.) 

C19) 6 AIR 1919 Cal 123 (124) (DB). (Having to 
make a detour.) 

CIO) 33 All 287 (290) : 8 Ind Cas 808 (809) (DB) 
i Being obliged to make a detour.) 

(1856) 1 H & N 369 (386, 387), Blagravo v The 
Bristol Waterworks Co. (Obliged to take his goods 
by a longer and more difficult way.) 

Sir T Jone 156 (156), Hart v. Bassett. (Do.) 

(1738) Willes 71 (73, 74),Chichaster v. Lethbridge. 
(Incurring of additional expense in carrying goods 
a longer distance on account of the obstruction ) 
(1815) 4 M & S 101 (103). Rose v. Miles. (Do.) 

(1824) 2 Bing 263(265, 266), Greasly v. Codlin^ (Do l 

f 1867) 36 LJQ B 205 (217) : L R 2 Eng ?ind Ir 
Ap 175, Ricket v. Metro. Ry. Co. (Special injury 
should not be merely consequential.) 

(•91) 14 Mad 177 (181) (DB). (The special injury 
however should not bo merely consequential nor 


Nor will it be granted whore the injury ia 

remote.) 

Bull N P 26. (Tbe damage must be direct and not 
consequential, e. g., by delay on a journey.) 
t (’95) 22 Cal 551 (557) (DB). (Injury must not be 
remote.) 

(’78) 1 All 557 (559) (DB). (Deprivation of access to 
a thoroughfare and the use of a certain drain.) 
(’18) 5 AIR 1918 Nag 159 (159). (Special degree of 
inconvenience suffered by him cannot be said to 
cause him damages.) 

(’21) 8 AIR 1921 Cal 271 (271, 272) (DB). (Fact 
that plaintiffs were only inconvenienced by taking 
a longer route is not enough.) 

(’01) 5 Cal W N 285 (286). (Nor will mere incon¬ 
venience or a remote danger make such an action 
maintainable.) 

(1335) 2 Bing N C 281 (297), Wilkes v. Hungerford. 
(Loss of custom due to building operations obs¬ 
tructing a highway in front of plaintiff’s shop.) 
(1874) 9 C P 400 (407, 408), Benjamin v. Storr. 
(Allowing carts and horses to stand in front of a 
shop for an unreasonable length of time.) 

+ (’84)8 Kora 35 (87, 92) (DB). (Inability to let 
house, owing to noise and smoke emite'd by a 
manufacturing mill.) 

( 14) 1 AIR 1914 All 487 (487). (Narrowing a street 
from 22 inches to 2J cubits which caused great 
iuconvenience.) 

(*19) 6 AIR 1919 Cal 209 (210). (The fact that the 
plaintiff cannot himself commit a public nuisance 
owing to the nuisance caused by the defendant is 
not special damage to the plaintiff.) 

Also see Note 1. 

2. (’29) 16 AIR 1929 Bom 94 (95) : 53 Bom 187 

< DB). 

See also the cases under foot-note (1). 

Note 6 

1. l’23) 10 AIR 1923 lath 5 16 (548). 

Note 7 

1. (1853) 3 1) M A G 304 (323, 340). Attorney- 
General v. Sheffield Gas Consumers Co. 

(1864) 4 Ch 71 ( 81 ), Attorney-Generalv. Cambridge 

Gas Consumers Co. A 

(1864) 4 Dc J AS 211 (216), Swaine v . G N 
Hallway. * 

2. (1 86 1 ) •> K(j 166 (173), Cooke v. Forbes. 
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trifling m amount and effect. 3 But even slight nuisances, if they are of frequent occurrence, 
will justify the grant of an injunction. 4 Thus, a continuous ringing of bells will be stopped 
by an injunction. 5 Similarly, where the defendant claims a right to continue the 
nuisance, or the act committed tends to the injury of the public, 7 or causes damage to 
private individuals, 8 an injunction will be granted. 

Where, however, the plaintiff has acquiesced in the nuisance, 9 or where there is 

no proof or prospect of any injury, 10 no injunction will be granted. No mandatory 

injunction will be granted if the nuisance is only constructive . n Where a right to 

injunction is proved, it should be granted as a rule and without regard to any difficulty 

or expense that the defendant may be put to in removing the nuisance. But in exceptional 

cases where such difficulty is considerable, the Court may suspend the operation of the 
injunction. 12 

8. ^ Such other relief.” —- In England a private individual may join the 
Attorney-General in the action and claim special damages which he suffered by the 

nuisance. 1 It is doubtful whether persons suing under this section can claim such special 
damages. 

9. Saving of rights, existing independently of this section —"Sub¬ 
section (2). — It has been observed in Notes 1 and 5 that this section does not affect 
rights of suit which may exist independently of this section and this is embodied in 
sub-s. (2) of this section. Thus, the section does not control or restrict the provisions of 
O. 1 R. 8 under which a person may sue on behalf of others. 1 But if there is no right of 
action without proof of special damage, the mere adoption of the procedure laid down in 
O. 1, R. 8 cannot obviate the necessity of such proof. 2 See also Note 1 . 

% 

92 . (S. 539. | (1) In the case of any alleged breach 6 of any express 

or constructive trust created for public purposes of a 
Public chanties. c haritable or religious nature, 6 or where the direction of 

the Court is deemed necessary for the administration 6 of any such trust. 


(1864) 4 l)e .1 <fe S 211 (216), Swaine v. G. N. Ry. 
(Where the defendant company allowed manure to 
be deposited in a siding.) 

3. (1899) 2 Ch 705 (709, 710), Llandudno Urban 
District Council v. Woods. 

4. (1851) 21 L J Ch 153 (166, 167) : 2 Sim (NS) 
133, Sol tan v. Deheld. 

5. (1851) 21 L J Ch 153 (166, 167) : 2 Sim (N S) 
133, Soltan v. Deheld. 

6. (1875) 45 L J Ch 638 (643) : L R 7 H L C 697, 
Swinden Waterworks v. Wilts and Berks. 

(1883) 22 Ch D 221 (231). Attorney-General v. Aeon 
Local Board. 

7. (1S82) 21 Ch D 752 (755), Attorney-General v. 
Shrewsbury Bridge Co. 

8. t (’78) 2 Bom 457 (468) (DB). 
t (’84) 8 Bom 35 (88) (DB). 

(’77) 3 Cal 20 (22) (FB). 

(’88) 15 Cal 460 (467) (FB). (Allegation that a piece 
of land forms a part of a public highway — Suit 
under Section 42 of Specific Relief Act lies.) 

(•05) 32 Cal 697 (709) (DB). 

9. (1895) Johiss 372, Wicks v. Hunt. 

10. (1828) 3 Wills&Shaw 235, Mewzies v. Breads! 
Zeone. 

11. (’10) 5 Ind Cus 213 (229) (Bom). 


12. (1868) 4 Ch 146 (161), Attorney-General v. 
Colony Lunatic Asylum. 

Note 8 

1. (1868) 6 Eq 177 (180, 181), Cooke v. Mayor. 

(1891) 2 QB 100 (104, 106), Attorney-Genbra! v. 
Logan. 

Note 9 

1. (’40) 27 AIR 1940 Tat 449 (465) : 19 Pat 208 
(DB). (In the case of suits relating to obstructions 
to village ways, if the plaintiff does not utilize the 
special provisions of S. 91, or prove special damage, 
but purports to sue under O. 1 R. 8, he must 
plead and show (1) that he sues not on behalf of 
the public generally, but on behalf of a limited and 
clearly defined class with which he has a common 
interest and a common right of suit; (2) he must 
plead and show that the pathway in question is 
not a public highway in the full sense, in which 
nil members of the public who happen to go to the 
place have equal interest; he must show that it is 
a way or path of the quasi-public type in which 
the class he represents has got special rights as dis¬ 
tinct from those of the public generally.) 

(’25) 12 AIR 1925 Cnl 1233 (1233) (DB). 

(’34) 21 AIR 1934 All 941 (943). 

2. (’42) 29 AIR 1942 Cal 360 (364) : ILK (1942) 1 
Cal 633 (DB). 
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the Advocate-General, or two or more persons having an interest in the 
trust and having obtained the consent in writing of the Advocate-General 23 
may institute . a suit, whether contentious or not, 32 in the principal Civil 

beh V JUnSdiction or in a "y oth " Court empowered in that 

fuHsd' J ‘- e J Pr °T Cial Governmen tl within the local limits of whose 
jurisdiction the whole or any part of the subject-matter of the trust is 
situate, to obtain a decree_ 


(а) removing any trustee ; 16 

(б) appointing a new trustee ; lG 

(c) vesting any property in a trustee ; 17 

(d) directing accounts and inquiries ; 18 

(e) declaring what proportion of the trust-property or of the interest 

therein shall be allocated to any particular object of the 
trust ; 19 

(0 authorizing the whole or any part of the trust-property to be 
let, sold, mortgaged or exchanged ; 20 

( g ) settling a scheme ; 21 or 

(A) granting such further or other relief as the nature of the case 
may require. 11 


(2) Save as provided by the Religious Endowments Act, 1863 no 
suit claiming any of the reliefs” specified in sub-section (1) shall be 
instituted in respect of any such trust as is therein referred to except in 
conformity with the provisions of that sub-section. 33 


a. 


[1877, S. 539.1 

Substituted by the Government of India (Adaptation of Indian Laws) Order 
Government.” ' ’ 


1037, for ‘‘Local 


1 . 

2 . 


3. 

4. 

5. 





Synopsis 


Legislative changes. 

Applicability, object and scope of the 
section. 

Retrospective operation of the section. 

A " a |?e° us law — Comparison with the 
- V gl S us Endowments Act, 1863, and 
wdh Sect,on 42 of the Specific Relief 
Act, 1877. 

Trust, whether express or constructive 
for public purposes of a religious or 
charitable nature, necessary. 

In case of alleged breach of trust or where 
the direction of the Court is deemed 
necessary for administration. 

Suit must be in a representative capacity 
on behalf of the public. 

8. Who can sue — “Two or more per¬ 
sons having an interest in the trust.” 

The suit must be for one of the reliefs 
specified in the section. 

10. Effect of adding other reliefs. 


11. ‘ Such further or other relief as the 
nature of the case may require.” 

12. Declarations. 

13. Appointment of receiver. 

14. Costs. 


15. Removing a trustee — Clause (a). 

16. Appointment of a new trustee _ 

Clause (b). 

17. Vesting any property in a trustee -- 

Clause (c). 

18. Directing accounts and inquiries _ 

Clause (d). 

19. Declaring what proportion, etc _ 

Clause (e). ’ ’ 

20. Authorising alienation of trust nro 

perty _ Clause (f). 1 

21. Settling a scheme _ Clause (g). 

22 ‘ C h^!’ s power lo apply the c ypres 
doctrine. 
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23. Sanction of the Advocate-General. 

24. Nature of and form of consent. 

25. Consent, when necessary—Effect 

of consent. 

26. Consent not necessary for appeal. 

27. Function of the Advocate-General. 

28. Parties to a suit under the section. 

29. Compromise of suit. 

30. Abatement of suit. 

31. Suit, if can be brought in forma pauperis. 

32. Suit under the section need not be con¬ 

tentious. 

NOTE to the Synopsis. See the No' 

Court not competent to take action under the 
section unless a regular suit is filed. See 
Notes 2 and 4. 

Court’s power to add parties. See Notes 25 and 28. 
Devolution of trust property. See Note 5. 
Jurisdiction after scheme. See Note 21. 

Mutts. See Note 5. 

Power to trustee to deal with endowed property. 
See Note 20. 

Relators — If can appeal. Sec Note 36. 

Romilly’s Act. See Note 4. 

Scheme ior Mahomedan mosque. See Note 21. 


33. Section is mandatory—Sub-section (2). 

34. Execution of scheme decree. 

35. Arbitration. 

36. Appeal. 

37. Revision. 

38. Jurisdiction to entertain suit under the 

section. 

39. Valuation of suit. 

40. Limitation. 

41. Decision under the section, whether 

operates as res judicata. 

5 indicated for the following topics : 

Suit against strangers to trust for declaration and 
possession of trust property. See Notes 2, 9 
and 28. 

Suit against trespassers. See Notes 2 and 28. 

Suit to enforce private rights. See Notes 2 and 7. 

Suit to remove trustee for illegal alienation im¬ 
pleading alienee. See Notes 10 and 28. 

Trustee de son tort. See Notes 5, 28 and 40. 

Trust denied — Whether section applies. See Notes 
5, 6 and 12. 

Trust not carried out. See Note 9. 

Vague trust. See Note 5. 


1. Legislative changes. — This section has been enacted in substitution of 
S. 580 of the Code of 1882 and has introduced the following changes : 

(a) The words “public purposes of a charitable or religious nature” have been 

introduced in place of the words “public charitable and religious purposes.” 
See Note 5. 

(b) Under the old Code, the interest of the plaintiff was required to be a “direct 

interest” in the suit. The word “direct” has been deleted by Act VII of 
1 S 88 . 1 See Note 8. 

(c) The words “whether contentious or not” are new. See Note 32. 

(d) The words “in the principal Court of original jurisdiction” have been 

substituted for the words “in the High Court or the District Court” and 
the words “or any other Court empowered in that behalf by the Local 
Government” have been newly added. See Note 38. 

(e) Clause (a) is new. See Note 15. 

(f) Clause (d) is also new. See Note 18. 

(f/JThe following words in cl. (e), namely, “what proportion of the trust 
property or of the interest therein shall be allocated to any particular 
object of the trust” have been substituted for the words “the proportion in 
which its objects are entitled.” See Note 19. 

(h) Sub-section (2) is also new. See Notes 33 and 41. 

2. Applicability, object and scope of the section-This section may be 

taken as intended to confer upon the Courts in this country the same powers as the 


Section 92 — Note 1 

1. (’01) 21 Cnl 118 (427) (DB). (To worship in a public temple.) 
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English Courts of Chancery possessed, in matters relating to the administration of public 
charities religious or otherwise. 1 It is intended to be an exhaustive statement of the law 
applicable to cases in which there has been a breach of trust in relation to a public trust 
(whether express or constructive) of a charitable or religious nature. 2 The aim of the 
section is to protect the rights of the public in such trusts and to enable the public, the 
Advocate-General and Courts of Justice to stop the misuse of the income of charitable 
institutions. This section is intended to provide proceedings of a special nature for the 
purpose of determining questions that relate to the administration of public, religious or 
charitable trusts and to prevent multifarious and vexatious suits being filed by irresponsible 
persons against the trustees whose duty it is to administer such trusts. 4 The infringement 
of private rights is outside the scope of the section. 5 6 

The real test, therefore, for the applicability of the section is to see whether the 

suit is fundamentally on behalf of the public for the vindication of a public right, 0 and 

in order to apply the test the Court must look to the substance and not to the form of 
the suit. 7 

In order that the section may apply, four conditions appear to be necessary to be 
satisfied 8 — 


(1) There must exist a trust for public purposes of a charitable or religious 

nature. 9 (For full notes, see Note 5 .) 

( 2 ) The plaint must allege that there is a breach of such trust or that the 

direction of the Court is necessary for the administration of the trust. 10 
(For full notes, see Note 6.) 


Note 2 

1. (’05) 28 Mad 319 (324) (DB). 

(’12) 16 Ind Cns 225 (234) (I)B) (Mad). (To appoint 
new trastees.) 

2. f (’22) 9 A I R 1922 All 349 (351. 352) : 44 All 
622 (DB). 

('99) 21 All 187 (188) (DB). 

(’78) 3 Cal L Rep 112 (115) (DB). 

3. (’16) 3 AIR 1916 Mad 332 (337) : 38 Mad 356: 
19 Ind Cas 694 (699) (DB). 

4. (’ll) 28 A I R 1941 Sind 88 (90) : I L R (1941) 

Kar 204 (DB). 1 

tr32) 19 AIR 1932 Rang 132 (134) : 10 Rang 342 

5. (’13) 19 Ind Cas 740 (744) (Mad). 

6. (’27) 14 AIR 1927 Mad 338 (339). 

( 35) 22 AIR 1935 Mad 855 (856). (Obiter — Suit 
relating to public trust, but merely relating to 
vindication of private rights —Suit does not fall 
within S. 92. C. P. Code.) 

7. (’40) 27 AIR 1940 Pat 425 (428, 429) (DB). 
(Allegations in the plaint alone should be looked 
to — But the Court must look to the substance of 
the claim and not merely to its wording.) 

( 26) 13 AIR 1926 Mad 1029 (1030). (Section cannot 
he evaded by merely asking for declaratory relief.) 
[See also (*42) 29 AIR 1912 Cal 343 (346) : I L R 
(19 12) ] Cal 211 (DB). (Whether suit conies within 
rules of procedure prescribed by S. 92 depends 
on form of suit as revealed by plaint.)] 

8 (’10) 5 Ind Cas 515 (517) (Mad). 

C33) 20 AIR 1933 Mad 70 (71). 
t (’32) 19 AIR 1932 Bom 65 (67) ( DB). 

9. (’40) 27 AIR 1940 Pat 425 (428) (DB). 

(-23) 10 AIR 1923 All 247 (248) (DB). 


(’25) 12 AIR 1925 Cal 1106 (1107) (DB). (If defen¬ 
dant claim3 under a public trust Section will apply 
even if plaintiff challenges his appointment as 
trustee.) 

(’16) 3 AIR 1916 Mad 331 (332) (DB). (Inam grant 
to persons who were not trustees—Benefit of inam 
to go to grantees alone — Suit to administer such 
inam — Section does not apply.) 

(’91) 14 Mad 1 (14, 15) (DB). 

( 21) 8 AIR 1921 Cal 405 (406). (Suit in respect of 
public way—Not public trust— O. 1 R. 8 applies 
and not S. 92.) 

10. (’40) 27 AIR 1940 Pat 425 (428) (DB). 
f (’23) 10AIR1923 Bom 67(68,7<>}:46 Bom 101(DB). 
(’19) 6 AIR 1919 Cal 179 (180). 

(’25) 12 AIR 1925 Pat 544 (546, 547) : 4 Pat 741 
(DB). (Suit against non-trustee for accounts—S. 92 
does not apply.) 

(17) 1 AIR 1917 Mad 248 (249,250) (DB). (Breach 
of trust by archakas in respect of income of inuni 
lands granted to temple—S. 92 applies.) 

(’10) 13 Oudh Cas 177 : 7 Ind Cas 566 (567) (DB). 
(Suit against mohunl on allegations of breach of 
I rust—Section applies.) 

f (’12) 17 Ind Cas 779 (7s0) (DB) (Bom). (Suit for 
removal of trustee alleging breach of trust—Section 
applies). 

(’28) 15 AIR 1928 All 33 (33, 34):50 All 1G5 (DB) 
(Suit for possession of endowed property from tres¬ 
passer—No allegation of breach of trust— Sectiori 
does not apply.) 

C03) 26 Mad 450 (452) (DB). (Suit to appoint new 
trustees on the ground that the presentono is not a 
lawful trustee, is one covered by the words ‘where 
the direction.trust ") 
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(3) The suit must be a representative one on behalf of the public and not by 

individuals for tlieir own interests . u (For full notes, see Note 7.) 

(4) The relief claimed in the suit must be one of the reliefs mentioned in the 

section. 12 (See Note 9.) 

See also the case cited below. 13 


When all the above conditions are satisfied, the suit will be governed by the 
section and cannot be instituted except in conformity with the procedure prescribed 
thereby . 14 When any one of the conditions is absent, the section has no application. The 
necessity of obtaining the sanction of the Advocate-General, in a suit falling within the 
section, has been imposed with a view’ “to prevent an indefinite number of reckless and 
harassing suits being brought against trustees by different persons interested in the trust .” 15 

The mere fact that a suit relates to a public trust or to the properties belonging 
thereto, without the other conditions of the section being satisfied, will not make the 
section applicable thereto . 16 Nor w’ill a suit which satisfied all the conditions of the 
section be taken out of its scope merely by the fact that claims for reliefs other than 
those described in the section are also added therein . 17 A suit for removal of a person 
from religious office, if the office is connected with the management of trust funds and 
properties, is within the scope of the section . 18 The aim of the section being to restrict 
the powers of individuals from having unrestricted access to Courts in the matters described 
in the section its provisions must be strictly construed . 10 Where therefore a point is taken 


('91) 1.3 Bom 148 (151) (DB). (Suit by trustee 
against trespasser for possession—S. 92 does not 
apply.) 

(’21) 8 AIR 1921 Bom 297 (299):45 Bom 688{DB). 
(Pujari’s claim for share of offerings from temple 
servants—Cl. (e) applies.) 

(’15) 2 AIR 1915 Mad 1044 (1047) (DB). (If welfare 
of trust requires it, Court can insist upon proper 
administration of trust or even remove the muta- 
walli.) 

(’11)30 Bom 29: l2IudCas 577 (578) (DB). (Death 
of trustees—Court will administer trust.) 

(’21) 8 AIR 1921 Mad 403(403)(DB). (Suitby trustee 
for account against dismissed servant—Section does 
not apply.) 

(’93) 10 Mad 31 (33) (DB). (Suit against trespassers 
—Not trustees—Section does not apply.) 

11. (’40) 27 AIR 1940 Pat 425 (428) (DB). 
t (’00) 33 Cal 789 (807). 

(’22) 9 AIR 1922 All 499 (500) : 44 All 721 (DB). 
(Dispute between rival claimants to office—Section 
does not apply.) 

(’23) 10 AIR 1923 Pat 309 (316, 317) (DB). (Suit 
for removal of mohunt ontheground that plaintiff 
in his own right was entitled thereto —S. 92 does 
not apply.) 

(’93) 10 Mad 31 (33) (DB). 

(’10) 3 AIR 1910 All 225 (225, 226) (DB). (Suit by 
plaintiff for declaration that he is the mohunt.) 
(’35) 02 Cal 1132 (1136) (DB). 

12. (’42) 29 AIR 1942 Cal 343 (347): ILR (1942) 
1 Cal 211 (DB). 

(’40) 27 AIR 1940 Put 425 (428) (DB). 

(’10) 5 Ind Cns 515 (517) (DB) (Mad). (Assertion of 
right of au alleged trustee is not one of the reliefs 
mentioned in the section.) 

(’92) 15 Mad 241 (24G)(DB). (Suit by trustees against 
ex-trustees holding over, tor possession of properties 


—Section does not apply.) 

(-10) 13 Oudh Cas 177 : 7 Ind Cas 566 (567) (DB). 

13. (’37) (24) ALR 1937 Cal 150 (152): ILR (1937) 
1 Cal 673. (Bengal Wakf Act doe3 not apply to 
suit under S. 92 which is based on rights accrued 
before commencement of Act.) 

14. (’25) 12 AIR 1925Pat 544(547):4 Pat 741(DB). 
(’18) 5 AIR 1918 All 218 (219)(DB). (District Judge 

cannot interfere in the managementof trust on the 
mere application (without a suit under S.92) calling 
attention to a breach of trust.) 

(’27) 14 AIR 1927 All 526 (529): 49 All 191 (DB). 
(Suit not under S. 92—Question of breach of trust 
cannot be tried.) 

15. See Note 23. 

16. f (’23) 10 AIR 1923 Bom 67 (69. 70): 46 Bom 
101 (DB). 

(’29) 16 AIR 1929 All 518 (518). (Suit in relation 
to trust property by mutwalli against tenant for 
rent.) 

17. (’42) 29 AIR 1942 Bom 291 (293) (DB). (The 
fact that the suit raises some issues which have no 
direct bearing on the issues arising under S. 92, 
and which are not really appropriate to a suit under 
S. 92 cannot affect the maintainability of the 
suit.) 

(’42) 29 AIR 1942 Bom 125 (128) : ILR (1942) 
Bom 293. 

(’97) 24 Cal 418 (426) (DB). (Suit for removal of 

trustee and for possession from alienee from trustee 
_S. 92 applies.) 

(’21) 8 AIR 1921 Mad 563 (565, 566) (DB). (To 
find out what properties belong to the charity, 
Court may go into question not directly arising in 
the suit.) 

18. f (’05) 2 Cal L Jour 460 (465) (DB). 

19. (’41) 28 AIR 1941 Sind 88 (90): I L R (1941) 
Ear 204 (DB). 
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that a suit brought in the ordinary manner is really governed by the provisions of this 

he en n ro « f s w,lethe ‘- « is "«% and strictly within the four corned 

h»d „ f'u ?“* f‘ ( e r pp i “ ab 'l'.ty of the section does not depend upon whether the defendants 
had ol had not taken objection to the form of the suit. 21 

Section 9 of the Charitable and Religious Trusts Act (xiv of 1920 ) provides that 
i a suit under this section is pending or a scheme has been settled, no petition under the 
provisions of that Act shall be entertained. Section 10 of the same Act also empowers the 
Coui Ill suits under this section, to direct the defendant to furnish security or deposit 

Trusts AM ? f thG P a T tm \ Where an ***** under s. 5 of the Charitable and^Religious 
Tiuste Act is not complied with, there is a breach of trust and by virtue of s. G of the Art 

a suit for any of the reliefs mentioned in this section so far as it is based on such foil 

may be instituted without the previous sanction of tho Advocate-General. 2 - UlG 

Section 73 of the Madras Hindu Religious Endowments Act provides that this 
section (i ; e, S 92) shall have no application to any suit claiming any relief in respect of 
bo administration or management of a Hindu religious endowment and that no sJfc in 

tharAct Vh Ch rt ad r m / afc,OI l °U nianagement sha11 be instituted except as provided by 
. lat Act. The ellect of s 73 of that Act is that a suit which could only be instituted by 

^i:r^ neral ° r i by S ° me perSOns with his consenfc undei ’ this section must when 
Endowment en 1 dowments periled by that Act, be instituted by the Religious 

Ron 123 0 ° 1 ’ SOme perSOn bavin S interest and with the consent of the 

Board. See also the undermentioned cases 24 under that Act. C ° 

Under s. 192 (a) of tho Madras Estates Land Act (i of 1908 ), the provisions of this 

sect.on corresponding to S. 539, Chap. XL of the old Code, have been made inapplicable to 
proceedings under the said Act. umppiicaoio to 

Se, tho ^ eCtions 92ancl 93 bav ; e no application as regards Tirumalai-Tirupati Devastlmnams 
Sec the TiruinaJai-Tirupati Devasthanaras Act (Madras Act xrx of 1933 ), s. 44 ( 2 ) See also 

^J:i S :IoZnLt 0t XUl ° l 1934 and th6 C - 25 ^ to thal’Act st 

....lx,,; nsTJi 


( 10) 6 AIR 1919 Low Bur 56 (57). 

2 ?oi ( <db) 10 air 1923 Bom 87 < G8, 70): 46 Bom 

*Xf£\ tnVf? 193 ,° ^ ind 179 ( 1 «l):30SimlLRl04 
(1)13) (But though the section has to be construed 

lfc f bould not be construed in such a way 
that a fraud 's perpetrated on the section itself.) 

2 Kur oo^DB) 1 ^ 1941 88 ( ° 0) : 1 L R < 19 H) 

22. (’33)20AIR 1933 Mad854(85l):57 Mad 153(DB) 

AIR 1932 k Mad (236):55 ^ 519 

\ )• (Hence a suit by a trustee to recover trust 

projierty from tbe alienees is outside the scope of 

JV * Irtdras Kel 'g*ou.s Endowments Act.) 

24. ( 43) 30 AIR 1943 Mad 228 (230). (Suit by 
T office against ex-trustees for accounts 
^ n *l 8 "‘idfeasance, etc.—Suit is not barrel 


lion of a temple in respect of which a scheme has 
been framed under S. 92.) 

( '; 54) ‘ 21 . AIR 1034 Mad 120 (127) : 57 Mad 302 
(Suit for removal of trustee of kattalai does not lie 

ssm , 1 o 7 l>: sir I!el,xioua Em,owm "“ a 

(’35) 22 AIR 1935 Mad 983 (988). (Madras Hindu 
Religious Endowments Act applies only to wh it 
are religious endowments within the meaning of 

the Aet-I- und devoted to two purposes,one falling 
Within Madrus Hindu Religious Endowments Act" 

other though religious, outside the Act_ Endow’ 

ment is not a religious endowment ) 

2 5. (’10) 4 1 Cal W N 909 (971). (Section 73 m 
the lions,U W.kf Act. refer, to' s U U°“?J. X >*5 


I 


i,_o n-3 -Kt i ---------—-—, -.v. — .juinanot ourrtu 

'41 A I p d !n s . F'^u, RelisioU3 Endowments Act.) 

41) 28 AIR 1941 Mad 878 (881) : I L It (19401 

IteUefouq r?^' (Cbapter VI A of tbc Madras Hindu 
Religious Endowmenis Act permits of tbe notifica- 


\vxktc ii, ' u ' ection ' 

Ad^ssrar ob “ ,inin8 *■«•<* ;l “ 

Note 3 

i’ - ? indL R 184 : 13 Ind Ca9 264 (067) 

2. ( 10) 5 Ind Cus old (517) (DB) (Mad) “ ' 
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In so far, therefore, as it affects rights of suit , it will not have a retrospective operation, 
but will have such operation so far as it affects procedure? 


4. Analogous law — Comparison with the Religious Endowments 
Act, 1863 and with Section 42 of the Specific Relief Act, 1877. — Section 539 
of the old Code, corresponding to S. 92 of this Code, was an imperfect reproduction of 
Lord Romilly’s Act (52 Geo. Ill, C. 101) and the Trustee Act (13 & 14 Viet., C. 60 ) of 1850 
in England. There is a conflict of opinion as to whether decisions on Romilly’s Act could 
be referred to for interpreting the provisions of this section, some holding that they could 
be so referred to 1 and others that they could not . 2 The language of those Acts, however, 
is materially different from that of the Code 3 with this additional difference in procedure 
that the remedy under the English Act is by way of an application 4 and the proceedings 
are regarded as summary ones? whereas under the Code the remedy is by way of a suit, 
and the proceedings are not summary . 6 

Before the year 18G3, the general superintendence of all religious and charitable 
endowments in the Provinces of Bengal and Madras was vested in the respective Boards 
of Revenue of those Provinces by virtue of two Regulations, viz., Bengal Regulation 
XIX of 1810 and Madras Regulation VII of 1817. 7 But there was no law of Religious 
Endowments as such applicable to the whole of India. 


In the year 18G3, the Government wanted to divest themselves of their powers of 
interference with religious endowments and accordingly Act XX of 1863 was passed, 
whereby the provisions of the said Regulations relating to religious endowments were 
repealed and provision was made to transfer all such endowments to trustees and 
committees . 8 The operation of the Act was, however, not confined to such endowments 
as had been actually taken under the management of the Board of Revenue . 9 The Act 
does not apply to the Presidency of Bombay excepting the District of North Canara, nor 
to any Presidency Towns . 10 So far as the Presidency of Madras is concerned now see the 
Madras Hindu Religious Endowments Act, II of 1927. 


As regards charitable endowments, the power of superintendence continued to 
remain in the Board of Revenue, under the old Regulations, and is still retained by it. 


3. (’42) 29 AIR 1942 Cal 343 (348) : ILR (1942) 
1 Cal 211 (DB). (The amendments in 1882 and 
1908 of S. 92 as it originally stood were intended 
to be retrospective and affected existing rights.) 

t’14) 1 AIR 1914 Mad 593 (594) : 37 Mad 184 : 20 
Ind Cas 515 (516) (DB). (Sanction granted by 
Collector for suit for removal of trustee — Suit 
brought under new Code—Sanction is valid.) 

('79) 3 Bom 27 (28) (DB). 

(’28) 15 AIR 1928 All 660 (662) : 51 All 30 (DB). 

Note 4 


1 . (’ll) 36 Mad 364 (369) (DB). 

(’94) 17 Mad 462 (464) (FB). (Decisions relevant.) 

2. (’97) 21 Bom 48(52) (DB). (Not strictly relevant.) 

(’97) 24 Cal 418 (424) (DB). (Do.) 

( 05) 2 Cal h Jour 431 (439) (DB). (Not safe to 

relY on English decisions.) 

[See (’36) 23 AIR 1936 Mad 449 (453). (Section 
92 has been modelled on the practice of the Chan¬ 
cery Courts, but as that division of jurisdiction is 
not part of the law of this country, limitations 
arising out of that conflict of jurisdictions have 
no direct application here.)] 


3. (’91) 14 Mad 186 (203, 204, 218) (SB). 

(’97) 24 Cal 418 (424) (DB). 

f (’05) 2 Cal L Jour 431 (439) (DB). 

4. (’91) 14 Mad 186 (193) (SB). 

5. (’91) 14 Mad 186 (215) (SB). 

6 . (’91) 14 Mad 186 (217, 218) (SB). 

*(’36) 23 AIR 1936 Mad 449 (452) (DB). 

7 . See (’17) 4 AIR 1917 Mad 551 (552) : 39 Mad 
700 (703). 

[See also (’32) 19 AIR 1932 Pat 177 (177) : 11 
Pat 594J 

8 . (’84) 6 All 1 ( 6 ) : 10 Ind App 90 (PC). 

9. (’82) 8 Cal 32 (38, 40) (DB). 

(’94) 17 Mad 95 (96) (DB). (Act XX of 1863 does 
not apply unless endowment could come within 
Regulation VII of 1817.) 

(’96) 18 All 227 (231) (DB). 

10. (’01) 24 Mad 219 (232) (DB). (Not intended to 
apply to suit, brought under the ordinary original 
jurisdiction of the High Court inherited from the 
Supreme Court.) 

(’78) 3 Cal 563 (572) (DB). (Suit brought under 
original jurisdiction of Supreme Court — Seotiou 
does not apply.) 
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Comparison with Religious Endowments Act. — Section 14 of the Religious 
nd owmente Act provides that any person or persons interested 11 in any public religious 
trust 1 - may sue the trustee, manager, superintendent or a member of any com mi Uee 
appointed under the Act, for any misfeasance, breach of trust or neglect of duty 
committed by him m respect of the trust 13 and the Court may, in such a suit — 

(1) direct the specific performance of any act by such trustee, manager 

superintendent or member of the committee, 

( 2 ) decree damages and costs against such person, and 
(8) direct his removal. 14 

Section 92 declares that the provisions of the Religious Endowments Act for the 
institution of suits governed by that Act are not affected by its provisions 16 

to the fo“nVrluHs ^ Pr ° ViBi °“ ° f «“ Religi °" S E " d —^ Act thus leads 

(1) Suits in respect of charitable trusts are outside the scope of the Religious 

Endowments Act (XX of 1863). They will fall within the scope of s. 92 ff the 
conditions for the applicability of section described in Note 2 are satisfied. 

( 2 ) Suits in respect of religious endowments, which do not charge the trustee 

manager, superintendent or committee member with misfeasance, breach 
of trust or neglect of duty, are outside the scope of the Act. They will fall 
within the scope of S. 92 if the conditions for its applicability are satisfied. 16 

(3) Suits in respect of public religious trusts which charge the trustee, manager 

superintendent or committee member with misfeasance, breach of trust or 
neglect of duty will fall within the scope of both the said Act and s. 92 of 
the Code. In such a case, the plaintiff may proceed under cither provision 
at his choice, though the proper machinery to proceed under would in 
the generality of cases, be under the Code. 18 

(4) Both under the Act as well as under S. 92, permission is necessary to be 

obtained before the institution of the suit—if, under the Act, from the 
principal Civil Court of original jurisdiction, and if under s. 92, from the 
Collector or the Advocate-General. 10 

- (5) The general procedure of the Code equally applies to suits under the Act. 20 


11. ( 67) 8 Suth W R 313 (314) (DB). (It is not 
necessary that the interest should be a pecuniary 

[See also (’97) 24 Cal 418 (427) (DB). (Pecuniary 
interest is not necessary.)] 

12 (’92) 19 Cal 275 (284) (DB). (Act of 1863 ap- 
plies only to public religious trusts.) 

( 91) 14 Mad 1 (8, 15) (DB). (Act doea not apply if 
the endowment is not a public one ) 

C81) 7 Cal 767 (770) (DB). 

t (’77) 3 Cal 324 (330) (PC). (Suit for removal of 
mutwalli of Mahomedan religious endowment falls 
under Act XX of 1863.) 

(’86) 8 All 31 (34) (DB). 

13. f(’78) 2 Mad 197 (199) (DB). (The Act does 
not recognize any difference between hereditary 
and selected trustees.) 

(’67) 8 Both W R 313 (314) (DB). 

(’78) 2 Mad 58 (60) (DB). 

(’90) 3 C P L R 11 ( 13 ). (Act except S. 22 does not 
apply to Central Provinces.) 


14 . C01) 24 Mud 243 (245) (DB). (Declaration also 
may be asked us ancillary to the claim for removal 
of manager.) 

15 . See S. 92, sub-section (2). 

16 . (’19) 6 AIR 1919 Mad 159 (160) : 42 Mad 668 
(DB). (Per Abdur Rahim, J.) 

17 .(’18) 5AIR1918 Bom 134 (137): 42 Bom742(DBl 
(’34) 21 AIR 1934 Pat 443 (446). 

(’14) 1 AIR 1914 Mad 593 (593, 594) : 37 Mad 184- 
20 Ind Cas 515 (515). 

( 21 ) 8 AIR 1921 Cal 425 (426). (Decree under S 5 
of Religious Endowments Act — No bar to a suit 
under this section.) 

18 . ('25) 12 AIR 1925 Pat 544 (546): 4 Pat 741 
(’04) 8 Cal W N 404(407,408). (But in a suit under 
the Act only such reliof can be given as the special 
fltatute gays it may give.) * 

'L'xx’o, J ° Ur ” 4 (775) ' < S “ S - M ->* 

1 41 
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(6) The reliefs granted under the Act are slightly different from those accorded 
under S. 92 of the Code. 21 

(<) A suit under the Religious Endowments Act is as much a representative 
suit as one under s. 92 of the Code and affects the rights of all those 
interested in the trust. 22 

Coin pat ison with Specific Relief Act t Section 42. — Section 42 of the Specific 
Relief Act provides that no Court shall grant a declaration where the plaintiff being able 
to seek further relief, omits to do so. But this section has been held to be inapplicable to 
cases falling within the scope of s. 539 (the corresponding section of the old Code), or 
s. 92 even if the suit is one for a mere declaration and the plaintiff does not ask for 
further relief, being able to do so. 23 Nor can a plaintiff* evade the requirements of S. 92 
by framing a suit as one under section 42 of the Specific Relief Act. 24 


5. Trust, whether express or constructive, for public purposes of a 
religious or charitable nature, necessary. — This section deals with completed 
trusts and does not become applicable until that stage is reached. 1 In other words, it 
pre-supposes the existence of a trust, 2 and does not apply where there is no trust, express 
or constructive, for public purposes of a charitable or religious nature. 3 A suit, therefore, 


for deciding solely whether a trust exists or 


('01) 24 Mad 685 (GS9) (DB). (Application for leave 
to sue under the Religious Endowments Act must 
be verified and presented as in the case of plaints.) 

21. (’25) 12 AIR 1925 Pat 544 (546) : 4 Pat 741 
(DB). (Power to appoint new trustee or to frame 
scheme is restricted to S. 92 only.) 

CIS) 5 AIR 191S Bom 134 (137) : 42 Bom 742 
(DB). (S. 92 is wider than S. 14 of the Religious 
Endowments Act and provides for settling a scheme 
which is n jurisdiction of a very wide and benefioial 
nature.) 

(’03) 5 All L Jour 191 (192). (Courtcannot appoint 
new trustee under the Act.) 

22. (’28) 15 AIR 1928 Mad 614 (619) (DB). 

(’18) 5 AIR 1918 Mad 560 (562): 41 Mad237(DE). 
(’30) 17 AIR 1930 Mad 216 (218). (S. 73 of the 
Madras Religious Endowments Act is closely 
modelled on this section.) 

23. (’03) 26 Mad 450 (453) (DB). (Suit for declara¬ 
tion that defendants in possession are not lawful 
trustees and for appointment of new trustees — 
Possession not claimed.) 

(10) 5 Ind Cas 515 (517) (Mad). 

(’93) 16 Mad 31 (33) (DB). (Suit outside S. 539— 
S. 42, Specific Relief Act applies if it is a suit for 

mere declaration.) , .,, 

24. (’22) 9 AIR 1922 All 349 (351,352): 44 All 622 
(DB). (Suits with regard to trustsrelating'topublic 
charities must either be brought under S. 92 or 
they cannot be brought at all — Per Walsh, J.) 

Also see Note 12. 

Note 5 

1. (17) 1 AIR 1917 Mad 1008 (1008) (DB). 

2. (’26) 13 AIR 1926 Pat 321 (326) : 5 Pat 539 

(DB). 

t (’04) 1 All L Jour 26 (28). 

(’30) 17 AIR 1930 Bom 167 (168). 

(•38) 25 AIR 1938 Bom 471 (476) (DB). (Section 
applies to trust under Trusts Act.) 

(’36) 14 Rang 575 (582, 583). (Suit denying exis¬ 
tence of trust—Section does not apply.) 


not is outside the scope of the section. 4 

3. (’22) 9 AIR 1922 P C 253 (256) : 49 Cal 459 : 
49 Ind App 100 (PC). (Gift as in effect a private 
trust—Section would not apply.) 

*(’29) 16 AIR 1929 P C 27 (29) (PC). 

(’15) 2 AIR 1915 Low Bur 67 (70) (DB). (Court 
should pause before interfering under S. 92 with a 
matter which is more a family matter than of a 
public nature.) 

(’20) 7 AIR 1920 Oudh 120 (122). (Acts of private 
trustee — Person having no interest in the trust 
property cannot question.) 

(’23) 10 AIR 1923 All 247 (248) (DB). (Pujari of 
an idol is not a trustee and S. 92 does not apply 
to suit agaiDst him.) 

(’16) 3 AIR 1916 Bom 281 (282) : 40 Bom 439 
(DB). (Charitable bequest — No trust alleged — 
Section 92 does not apply.) 
f (’27) 14 AIR 1927 Oudh 604 (604) (DB). 

(’10) 5 Ind Cas 515 (517) (Mad). (Suit must be 
against a trustee or trustee de son tort.) 

(’12) 17 Ind Cas 586 (587) (DB) (Mad). 

(’25) 12 AIR 1925 All 759 (761) : 47 All 867 (DB). 
(’21) 8 AIR 1921 Cal 405 (406). (Highway — Suit 
for declaration of public way on behalf of villagers 
—'Section does not apply.) 

(’21) 8 AIR 1921 All 116 (117) (DB). (No allega¬ 
tion '.that defendant was express or constructive 
trustee — Section does not apply.) 

Also see Note 2. 

4. (’41) 28 AIR 1941 Cal 68 (72) (DB). (But ques¬ 
tion whether particular property appertains to 
public trust or whether trustee has been validly 
appointed or not can be determined in suit under 
this section if determination of such questions is 
necessary to grant reliefs which properly come 
under the section.) 

t (’26) 13 AIR 1926 Pat 321 (326) : 5 Pat 539 
(DB). 

(’33) 20 AIR 1933 Lah 670 (671). (Suit for decla- 
j ration of wakf and invalidity of alienations.) 
f (’30) 17 AIR 1930 Cal787 (795): 58 Cal 474(DB.) 
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i«. In order fchafc the 9ecfcion may apply, the trust must be a public one. 5 The words 
public purposos of a charitable or religious nature" used in the section should be given 
the,r ordinary meaning and cannot be made to vary according to the classification of 
-trusts which may be accepted in different systems of law. 8 A public trust differs from a 
private trust in important particulars. 7 In the case of the former, the beneficial interest 
is vested in an uncertain and fluctuating body and the trust itself is of a permanent 
character. In the case of the latter, the beneficial interest is vested absolutely in one or 


(•20) 7 AIR 1920 Lah 455 (456). 

(’02) 25 All 631 (633, 634) (DB). 

(’27) 14 AIR 1927 Lah 350 (351): 8 Lah 111 (DB). 

12 A { R 1925 AU 683 (G85 > 686 > : 47 A)1 77 0 
(DB). (Where a suit prays for removal of the 
trustee and incidentally prays for declaration that 
a property is wakf, it is not outside S. 92.) 

(’•28) 15 AIR 1928 Lah 888 (889) (DB) 

(’86) 8 All 31 (34) (DB). 

(’36) 23 AIR 1936 Lah 283 (285) (DB). (Persons 
intended to benefit under a trust are competent to 
sue for declaration that property is wakf, without 
sanction required by S. 92.) 

[See (-42) 29 AIR 1942 Sind 137 (139) : I L R 
(1942) Kur 179 (DB). (Suit under S. 92 for re¬ 
moval of trustee—Validity of trust questioned by 
defendant — Question is outside scope of suit 
under S. 92 and must be raised by separate suit ) 
(do) 22 AIR 1935 Mad 855 (856). (Issue as to 
trust character of properties incidental — Main 

relief by way of scheme for management_Suit 

not maintainabJe without sanction under S. 92, 

C. P. Codo — Declaration as to trust character 
held could not he given.) 

AlnVVv 937 Si,ld 171 (175) : 30 Sind L K 

47o (DB). (A suit to which a claim is made to 
property as the plaintilf’s private property is not a 
suit to which S. 92. C. P. Code, applies. The 
nature of a suit is determined by the plaint and 
not by the written statement. The fact that the 
defendant in hi3 written statement pleads that the 
property is a public charitable and religious trust 
cannot make the suit one under the Section )1 
(See also (’30) 26 AIR 1939 Bom 354 (358) • 41 
Bom L R 787 (795) (DB). (Suit challenging 
trust—Section does not apply.)J 

Also see Note 12. 

5 ‘ A IU 10,2 Cal 343 (346): ILR (1912) 1 

Cal -11 (DB). (Wakf for religious purposes_ Held 

on construction of wakf deed that it was a public 
trust and was not confined to the sub-sect ofShias 
to which the founder belonged.) 

(’42) 29 AIR 1942 Sind 137 (139) : ILR (194’>) 
Kar 179 (DB). (Part of Income from the property 
to be spent for upkeep of graveyard and sub¬ 
stantial portion of income asked to be spent for 

distributing alms to the poor and feeding the poor_ 

Trust is public one.) 

('^>1° A I U 1923 Mad 376 (383) : .16 Mad 300 
(DB). (Gift to samajam or for the spread of 
Sanskrit language is outside the Section ) 

(’34) 21 AIR 1934 All 315 (317) (DB). 

(’l l) 1 AIR 1914 All 394 (395) (DB). 

(TO) 32 All 503 (511) (DB). 

V,. I9 i 33 * 4ad ?65 (283, 284): 5 Ind Cas 4 (14) (FB). 

( 28) 1., AIR 1928 All 660 (662) : 51 All 30 (DB). 

(Provision that mutwalli should spend a portion 


of income on good deeds and charity—iOutsider 
not entitled to benefit in lifetime of family members 
—Trust is private trust.) 

(T2) 34 All 468 (471) (DB). (Support of Fakirs of 
a sect.) 

085) 11 Cal 33 (36) (DB). 

( 21 ) 8 AIK 1921 Bom 338(350). (Advocate General 
is not concerned with private trusts.) 

(’91) 14 Mud 1 ( 8 ) (DB). (Trust of private nature_ 

I*ceding persons at Gurupriya and keeping water 
pandal during hot season.) 

(’31) 21 AIR 1934 P C 230 (234): 61 Ind App 405- 
58 Mad 91 (PC). 11 

t (’36) 23 AIR 1936 Mad 449 (460) (DB). 

(’36) 14 Rang 575(592, 593). (A trust for the bene- 
ht of the poor members of a particular testator’s 
family is not a trust “for a public purpose of a 
charitable nature” within the meaning of S. 92.) 
t (’39) 26 AIR 1939 Rang 203 (205) : °1939 Rang 
L R 520 (DB). (Where charity, prima facie for 
public purposes, is the expressed object of the 
settlor, this purpose is not in any way defeated by 
the reminder that members of his own family are 
eligible to benetit with other members of the 
public at large—Case not uuder Maliomedau law 
—Where nothing is said as to the churituble pur¬ 
poses being public or private, they are presumed 
to be of a public nature.) 

[See (’32) 19 Allt 1932 Pat 33 (51) : 11 Pat 238 
(DB). (Provisions for maintenance of khankahi 
and for distribution of alms and charities arc ob¬ 
jects of a public nature.)] 

6 (l>p 2 ) 8 * 15 A 1 K 1926 A1 ‘ GG0 < GG ‘-) : 31 All 30 

7. t CIO) 32 All 503 (511) (DB). 

(’33) 20 A I R 1933 Oudh 22 (25) : 8 Luck 266 

(DB). (No hard and fust rule can bo laid_Should 

be judged from inferences drawn from the eircum- 
stances of each case.) 

t (’37) 24 AIR 1937 Cal 67 (79) : ILR (1937) l 
Cal 515 (DB). (Tests to see if trust is public or 
private discussed.) 

(’38) 25 AIR 1933 Cal 278 (280) (DB). (The court 
must look to the real substance of the trust and 
the primary intention of the creator of the trust 
in every case.) 

[See also (’32) 19 AIR 1932 All 703 (709) (DB). 
(Whether a temple is public or private depends 
upon the facts of each case. In this case on proved 
facts held to be a public temple.)] 1 

8 . (-42) 29 AIR 1942 Cal 343 (319) : I L R ( 1940 ) 

1 Cal 211 (DB). liy*-) 

(’90) 3 C P L li 11 (13). 

( (DBh° A 1 K 1933 0l ‘ dh “ 2 (85) : 8 Luck 266 
*('22) 9 AIR 1922 All 519 (520) (DB) 

(’93-1900) 1S93-1QU0 Low Bur Rul G 45 ( 617 ). 

4CPC. 31. 
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more ascertainable individuals and the trust itself need not be a permanent one. 9 Th& 
fact that the uncertain and fluctuating body is only a section of the public or caste, 10 or 
the fact that such section levies poll-tax amongst themselves for the maintenance of the- 
trust or holds caste meetings and erects buildings out of the income of the trust will not 
detract from the public character of the trust. 11 To see if a trust is a public or private 
one, the real substance of the trust and the primary intention of the creator of the trust 
must be looked to. 12 Trusts in favour of a Hindu idol, or temple, 13 or in favour of a 
Mahomedan mosque, 1 . 4 or a Devadayam 116 have all been held to be prima facie trusts 
for public purposes. 

When a trust is created both for public and private purposes, this section will 
apply to such a trust although the public and charitable part of the trust is small as 
compared with the other parts of the trust. 10 

In order to create a trust there must be a dedication for the purposes of the 
trust. 17 Whether in any particular case a property has been validly dedicated to a trust 
is a question of fact to be determined by a reference to the terms of the document of. 


dedication where there is one, 10 or, where 


(’37) 24 AIR 1937 Mad 862 (863). (Dharmadhayam 
grant—Grantee described as Dharraakartha and 
grant subject to condition of ‘tope’ being pre¬ 
served and produce applied to charity — Tope 
utilized as place of shelter for villagers and cattle 
j—Grant held public charitable trust and S. 92 
therefore applied.) 

[See (’32) 19 AIR 1932 Pat 33 (51) : 11 Pat 288 
(DB). (In case of a public trust it is not necessary 
that there should be privity of contract between 
the grantor and the grantee on the one hand and 
the beneficiaries on the other.)] 

9. (’42) 29 AIR 1942 Cal 343 (349) : I L R (1942) 
1 Cal 211 (DB). 

(’22) 9 AIR 1922 All 519 (520) (DB). 

10. (’42) 29 AIR 1942 Cal 343 (349): ILR (1942) 
1 Cal 211 (DB). 

(’39) 26 AIR 1939 Mad 920 (921, 922) : I L R 
(1940) Mad 300 (DB). (Scheme of loans for edu¬ 
cational purposes at low interest to Anglo-Indian 
youths of Madras Presidency is public trust.) 

(’ll) 11 Ind Cas 166 (174) (DB) (All). 

(’32) 19 AIR 1932 Pat 33 (51) : 11 Pat 288 (DB). 
(’94) 1894 All W N 159 (160). (Endowment to a 
sect called Bhagwatas is public.) 

(’31) 18 AIR 1931 All 212 (214) : 53 All 422 (DB). 
(Bequest to a society — Society can sue in the 
interests of the trust.) 

(’38) 25 AIR 1938 Bom 471 (473) (DB). (Even if 
the use of a temple is restricted to persons profes¬ 
sing a particular panth (sect), the temple might 
still be a public one.) 

(’39) 26 AIR 1939 Sind 13 (14, 15) : ILR (1939) 
Kar 325 (DB). (Allotting property for benefit of 
poor members of particular community is for public 
purpose of charitable nature.) 

11. t (’17) 4 AIR 1917 Mad 426 (427, 428) (DB). 

12. (’43) 30 AIR 1943 Oudh 186 (190). 

('ll) 28 AIR 1941 Pat G01 (602) (DB). (Dedication 
by Hindu executor to family idol — Dedication to 
idol absolute — Part of income intended to be 
spent for casual visitors—Option given to relations 
of executor to select outsider as mutawalli— Held , 


there is no document or the terms thereof 


intention to convert private idol to publio idol on 
executor’s part, could not be inferred.) 

(’38) 25 AIR 1938 Cal 278 (280) (DB). (A I R1929 
Oudh 225 : 4 Luck 429 (FB) followed.) 

13. (’88) 12 Bom 247 (262) (DB). 

[See however (’42) 29 AIR 1942 Bom 291 (295)- 
(DB). (It is well settled that family idols may be 
endowed with property without any question of a 
public trust arising, and the same may be said to 
be true of some idols which are not family idols.)] 

14 . ('88) 12 Bom 247 (266) (DB). (Trust in favour 
of Hindu idol.) 

(’34) 21 AIR 1934 Pesh 57 (63) (DB). (In Mahome¬ 
dan law, there is no private mosque—Once dedi¬ 
cated it becomes public property.) 

(’24) 11 AIR 1924 Lah 432 (435) : 5 Lah 59 (DB)- 
(Wakf.) 

(’18) 5 AIR 1918 Mad 1155 (1157) (DB). (Mosque 
founded to perpetuate the memory of departed 
men.) 

15. (’24) 11 AIR 1924 Mad 491 (491) (DB). 
t (’25) 12 AIR 1925 Mad 411 (413) (DB). 

16. (’39) 26 AIR 1939 Sind 13 (15) : I L R (1939> 
Kar 325 (DB). (Reversing AIR 1935 Sind 235.) 

17 . *(’02) 24 All 257 (265) (DB). 

(’05) 32 Cal 129 (141) : 31 Ind App 203 (PC). (In 
case of dedications to an idol the right of manage¬ 
ment belongs to the shebait.) 

(’96) 23 Cal 645 (655, 662) (DB). (Offerings of a 
more or less permanent character given to the idol 
of public worship partake of the character of trust.) 
(’26) 13 AIR 1926 Mad 1150 (1152). (There is 
nothing illegal for a person who builds a temple 
out of his own funds to create a trust directing in 
what manner it should be managed.) 

[See (’33) 20 AIR 1933 Lah 189 (191). (Owneo 
must completely divest himself of his ownership.)] 

18 . (’41) 28 AIR 1941 Cal 68 (72) (DB). (Will 
dedicating property to publio library.) 

(’40) 27 AIR 1940 P C 7 (10) : 67 Ind Appl : ILR 
(1940) Kar P C 25 : 15 Luck 1 (PC). (Grant made 
to individual and his heirs in perpetuity — Grant 
is not made for publio religious purpose.) 

(’90) 13 Mad 66 (73) (SB). 
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are ambiguous,"- to the user,™ treatment « surrounding circumstances 22 and also the 
i Jl 3 / sentlmen ^ °f the religious community to which the parties belong. 23 The 

“ the fact that °™ er a nd a bUilt & on ,t and P^ted a grove thereon, 2 * 

V ‘ , [ Wr f n wa3 spending a large portion of his income from a certain 

property on a temple founded by him, 26 or the mere fact that the public worshipped 
there, is insuflicient by itself to establish a dedication. But these facts may be Le 
evidence and may be considered in gathering the intention of the founder. 27 

In order tha ‘ the dedication might be a valid one, it is essential that its objects 
and purposes should not be vague™ or opposed to law. Under the Mahomedan law, a 


(*95) 18 Mad 201 (213) (DB). 

B°m 625 (635) (DB). (Direction in sanad 
tnat the property should continue to C and his 
heirs for worship, jubilees, feeding of Brahmins in 
honour of deity — Grant is one made to the reli- 

/.^ U . S i 0undatlon and nofc to C or descendants ) 
( 32) 19 AIR 1932 Cal 419 (422) (DB). 

19 . f (’18) 5 AIR 1918 Oudh 207 (208) (DB). (Deed 

of endowment silent as to nature of trust ) 

( 25) 12 AIR 1925 Mad 689 (690). 

(’25) 12 AIR 1925 Mad 411 (413) (DB). 

6 ^ IR 1919 Mad 515 (521): 42 Mad 161 
(hB). (In absence of evidence as to what was 
actually granted by Native rulers there i 3 no pre¬ 
sumption that only the ‘melwaram’ was granted_ 

Kudivaram is included.) K 

,f (’?4) 11 AIR 1924 Pat 502 (503) (DB). 

C lq A m R ! 9 m° udh 375 (378 * 38 °) : 20 Oudh 

sidered ) ‘ ( Usa 8 e3 and traditions may be con. 

* ( ; 21) Ir ? d Cas 655 (659) (DB) (Mad). (Members 

lC i B a i° Dg invited and free, 7 admitted to 

^Pu e ~ P j: im , a f acie the inference is dedica- 
tion to the public.) 

f (’28) 15 AIR 1928 Mad 879 (884) (DB). (Hindu 
public using temple freely for centuries is strong 
evidence of its being a public one.) 8 

(14) 1 AIR 1914 Cal 813 (814) : 42 Cal 536 (DB) 

(’26) 13 AIR 1926 Oudh 578 (587) (DB?. ( ?But 

existence of residential apartments in temples 

would not detract from public character of the 
temples.) 

{See also {' 39) 26 AIR 1939 All 387 (389) (DB) 
(Residents of village accustomed to make offerin-i 

for long time at particular ‘Isthan’ situated in a 

A I customary easement within 

the meaning of S. 18, Easements Act, giving 

i continue to make offerings.) b g 
( 34) 21 AIR 1934 Nag 48 (49, 50). (Presumption 
is in favour of public dedication.)! P 

21 (’ 1 f f). 6 1919 M( »d 225 (226) (DB). (Grant 

treated by Government with the consent of the 
grantees as an endowment of the mosque is a pub- 
he religious trust.) * 

(’18) 5 AIR 1918 Oudh 207 (208) (DR). 

+ (’21) 62 Ind Cas 655 (659) (DB) (Mad). (When 
user and treatment establish a temple to be a pub¬ 
lic one, the fact that management follows a parti¬ 
cular line of descent does not rebut it.) 

*f\v 0) u- AI1 i 1920 Mad 42 ( 43 » 52 ’ 53) (FB). 
(Worship and contributions by the public build¬ 
ings of choultries by the public, installation of a 
copper idol by the founder, conduct of processions 
id public streets all these show that the shrine is 


dedicated to the public.) 
f(’28) 15 AIR 1928 Mad 879 (881, 883) (DB). 
(Inam proceedings are of great importance in 
decidmg the question.) 

[See also (’32) 19 AIR 1932 Cal 419 (422) (DB). 

*> -> r ?.?, s U o b3 f^ 6Qt aots and COQ duct of parties.)1 
22. ( 21) 8 AIR 1921 Pat 511 (512) (DB). (Such 

words as indicating that beneficial interest vested 
in the public.) 

( ’ 1 . 1) V lQd Cas , 166 < 174 ) (DB) (AU). (Grant for 
charity which for over huudred years having been 

carried out by maintenance of fakirs and the 
trustee, is a grant for public trust. Karamat Hus¬ 
sain, J., contra.) 

(M2) 34 All 468 (473) (DB). (Property held for 
maintaining fakirs and giving alms — Trust must 
oe presumed.) 

Vis 7 m4wr B !? 37 ? al 07 (70): ILR < 1937 ) 1 Cal 

ol5 (DB). (In the absence of a deed of dedication 
tne question depends on inferences to be drawn 
from facts not in dispute and from unambiguous 
evidence adduced in the suit.) e 

2 C^ ( 295 (296t PUn Re N °' 38 ' ^ 151 ’ 20 Ind 
24. (’94) 16 Ail 412 (414, 415) (DB). 

2 , AIR 1915 ° udh 181 ( 184 ) (DB). 

( 11) 11 Ind Cas 308 (309) (DB) (All )' 

2 U R?i°h« 7 , v IR o 9 i°, P C 7 < U > : 67 ted App X : 
ILR (1940) Kar P C 2 o : 15 Luck 1 (PC) 

( 21 ) 8 AIR 1921 Sind 1 (3) : 15 Sind LR 38 (DB). 

[But see (’39) 26 AIR 1939 All 387 (388) I)B 

(No particular act is necessary to signify a dedica. 

tion—It is sufficient, if it is proved, thatthepub- 

o- 7 10 /, av , e 0 b 0 ee A n ,?° ,Q ^ tbere ttnd ,uak 'ng offerings.) 

27. ( 42) 29 AIR 1942 Bom 291 (295 290) (DB) 

(’09) 36 Cal 1003 (1012) : 36 Ind App 148 (PC).'* 

+ ( 38) 25 AIR 1938 Bom 471 (477) (DB). (Public 
user for a long period without objection can be 
relied upon as strong evidence of a public trust 
— Where properties have been acquired byaSadhu 
inahant of a temple, and have descended from 
chela to chela there is a presumption that they have 
been dedicated to religious uses.) 

28. (’42) 29 AIR 1942 Bom 291 (295) (DB) (In 
order to constitute an express or constructive trust 
for a public purpose of a charitable or religious 
nature, the author or authors of the trust must be 
ascertained and the intention to create a trust must 
bo indicated by words or acts with reasonn Klo mUSt 

tainty, and further, the purpose of the ^ust 

trust property and the beneficiaries must be indi 
cated so as to enable the Court to in , 

trust if required—AIR 1935 P C 97 • i * t ,e 
146 : 57 All 330 (PC) followed.) * Dd App 
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waqf or trust for public or charitable purposes is not valid unless express provision is 

made for the ultimate devolution of the waqf property to charitable or religious 

purposes- and unless the dedication is a substantial and not merely an illusory one. 80 

The mere fact that some provision is made for the maintenance of the grantor’s kindred 

and descendants will not render the waqf invalid. 31 A dedication will not also be invalid 

merely because it offends the rule against perpetuities 32 or because it is in favour of a 
nonsentient being like an idol. 33 


The devolution of the trust upon the death or default of the trustee depends upon 
the terms on which it was created or, in the absence thereof, upon the usages of the 
particular trust. 34 One of the accepted rules is that the office of the shebait of an idol is 
vested in the heirs of the founder in default of evidence that he has disposed of it. 36 Again, 
a person who has founded a temple, whether out of his own funds or out of funds collected 
by subscriptions, can, in the absence of any prohibition by the subscribers, direct in what 
manner the trust is to be managed, whether hereditarily or otherwise. 36 In cases of 
dedication of the completest character to a Hindu idol, the idol is regarded as a juridical 
person capable of holding property, but in dedications of every kind the possession and 


(’99) 23 Bom 725 (735) : 26 Iod App 71 (PC). 

(Trust for Dharm is void for vagueness.) 

(’32) 1882 Pun Re No. 50, p. 143 (151). (Bequest 
“bama sariff-in-dulla” is vague and indefinite.) 
(’21) 8 Allt 1921 Pat 125 (131) : 6 Pat L Jour 218 
(DB). (Object to make a permanent provision for 
moburram is not vague.) 

(’08) 30 All 111 (114) (DB). (Gift to Dbarmasalais 
not vague — A gift to charity generally is not as 
vague as a gift to Dharnm which includes philan- 
throphy, piety, etc., etc.) 

(’25) 12 AIR 1925 Mad 689 (690). (Yanabhojanam 
Dhurmatn is not a vague object of trust.) 

29. (’89) 13 Bom 264 (274) (DB). 

(’82) 6 Bom 42 (51). (Wakf must be unconditional 
and must have a fixed final object.) 

+ (’91) 13 All 261 (270) (DB). 

(’81) 6 Cal 744 (748, 749) (DB). 

(’17) 4 AIR 1917 Cal 835 (837) (DB). (Sanad for 
maintenance of mosque, feeding of travellers and the 
public offer of prayers—Trust is a public, religious 
and charitable one.) 

30. (’42) 29 AIR 1942 Cal 1 (10) : ILR (1941) 2 
Cal 434 (DB). 

(’40) 44 Cal W N 969 (973). (Where the bulk of the 
income from the wakf properties is to be spent for 
the family or family purposes, some portion for 
religious purposes which cannot be regarded as 
wholly public in Mahomedan law like JLIohurrayn 
and Iiaynzan expenses, and the surplus, if any, is 
to go to haj expenses of the rnutawalli, the wakf 
is not a trust created for public purposes within 
the meaning of S. 92. C. P. Code—The test is not 
merely a calculation of what goes to the different 
objects.) 

*(’93) 20 Cal 11G (230, 231) (FB). (Overruling 19 
Cal 412.) 

(’33) 20 AIR 1933 All 277 (280) (DB). 

(’90) 17 Cal 498 (509) : 17 Ind App 28 (PC). 

(’70) 13 Suth W R 235 (237) (DB). (Mere charge 
upon profits of certain items which must in time 
cease is not a valid wakf.) 

(’06) 8 Bom L R 245 (250). 

(’93) 17 Bom 1 (4) : 19 Ind App 170 (PC). 


(’97) 19 All 211 (214) (DB). 

(’01) 23 All 233 (246): 28 Ind App 15 (PC). (Wakf 
not substantially dedicated to charity is not valid.) 
+ (’99) 21 All 329 (339) (DB). 

(’05) 8 Oudh Cas 379 (388) (DB). 

(’02) 24 All 257 (265) (DB). (Perpetual endowment 
on family with instructions to do certain ceremonial 
acts—Not a valid wakf.) 

(’81) 9 Cal L Rep 66 (75). (Wakf trying merely to 
create family settlement is not valid.) 

(’06) 4 Cal L Jour 442 (453) (DB). (True idea to tie, 
up property in family—No valid wakf.) 

(’28) 15 A I R 1928 All 660 (662, 663) : 51 All 30 
(DB). (Illusory dedication is no valid wakf.) 

*(’95) 22 Cal 619 (622) : 22 Ind App 76 (PC). 
(Substance of deed decides validity of wakf.) 

(’75) 23 Suth W R 453 (455) (DB). 

(’20) 7 AIR 1920 Cal 379 (381) : 47 Cal 866 (DB). 
(The balance of income after necessary expenses to 
be divided between named charitable objects and 
the heirs in equal shares — This is a substantial 
dedication.) 

(’73) 10 Bom H C R 7 (13, 14). (The mere use of 
the word “wakf” is insufficient.) 

31. (’92) 14 All 375(376) (DB). 

(’33) 20 A I R 1933 Oudh 107 (112, 114) : 8 Luck 
246 (DB). 

(’83) 9 Cal 176 (180) (DB). 

(’90) 17 Cal 498 (509, 510) : 17 Ind App 28 (PC). 
(’38) 25 AIR 1938 P C 184 (187): 65 Ind App 198: 
ILR (1938) Lah 383 : 32 Sind L B 749 (PC).' 
(The fact that right is given to testator’s heirs of 
private residence in sarai, for purposes of which 
wakf is created, does not make dedication invalid 
nor render it illusory.) 

32. (’97) 25 Cal 112 (127, 128). 

33. (’09) 37 Cal 128(140):3 Ind Cas 642(647)(FB). 

34. (’09) 3 Ind Cas 408 (413) (DB) (Cal). 

35. (’09) 3 Ind Cas 408 (413) (DB) (Cal). 

(’16) 3 AIR 1916 Cal 312 (315) (DB). 

36. (’26) 13 AIR 1926 Mad 1150 (1152). 

(’31) 18 AIR 1931 All 765 (766) (DB). (Courts may, 
however, vary founder’s rule of management in 
public interests.) 
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management still belongs to the trustees or shebait in whom is vested the right to sue 
for the protection of the property. 37 

. As bas been seen already in Note 2, a trust, for the purposes of section 92, 
may be e.ther express or constructive. The words “express or constructive trust” are 
not limited to the meaning of the word "trust” as used in English law 38 but should 
be construed liberally and m a sense as favourable as possible to the assumption of 
jurisdiction by a Court under s. 92. 39 A "constructive trustee” would include a trustee de 
son tort who has without title taken upon himself the character of a trustee. 10 It would 
Iso include a person, who, though not a trustee de son tort, holds a fiduciary position 
whose obligation in such capacity can be enforced in a Court of law. 11 

The question whether the head of a mutt holds the mutt properties as a life 
tenant or as a trustee must depend upon the conditions on which they were given or 
which may be m erred from usage and treatment. 12 It has been held that he is not 

for ^ l^nghsh sense of the term 13 but is answerable as a trustee 

for his administration. Section 92 has accordingly been applied to the case of mutts 


37. (’05) 32 Cal 129(140,141) : 31 Ind App203 (PC). 

3 567 (DB) 14 A 1 R 1927 Ma<3 614 (G17 > ; 50 Mad 

w 1 R „ 1932 Pat . 33 < 48 ) : 11 Pat 288 (DB). 
(Word trust is used in the ordinary sense in this 

bection and therefore the Section applies to Mahome- 
dan wakfs and to Hindu debutters.) 

39. (’ll) 11 Ind Cas 308 (310) (DB) (All). 

4 _°* ' 29 AIR 1942 Cal 343 < 346 ): 1 L R (1942) 
1 Cal 211 (DB). (Suit against Government which 
purporting to act as trustee under Act XX of 1863 
had been illegally spending income of trust property 

on purposes foreign to trust—Suit came under S. 92 

and was against Government alleged to be trustee 
tie son tort.) 

(’40) 27 AIR 1940 Pat 425 (429) (DB) 

(’25) 12 AIR 1925 Mad 212 (213) (DB). (Suit will 
lie against trustee de son tort.) 

(’34) 21 AIR 1934 Pat 321 (324) (DB). (Section ap- 
plies to removal of a trustee de son tort.) 

(’14) 1 AIR 1914 Oudh 408 (409): 18 Oudh Cas 33 
CIO) 5 Ind Cas 515 (517) (Mad). * 

f(’°6) 33 Cal 789 (806, 807). (Suit lies against 
trustee de son tort.) b 

C99) 23 Bom 659 (665) (DB). (Person takingcbarge 
of religious endowment and purporting to manage 
it is a constructive trustee or a trustee de son tort \ 
(’88) 12 Bom 247 (265) (DB). (Shev^kasfak^g pos¬ 
session of trust properties held to be trustees deson 

(■17) 4 A I B 1917 All 264 (265) (DB). (Section ap¬ 
plies to a trustee de son tort.) 

(’ 24 > 44 A 1 R . 1924 A11 884 (890) : 47 All 17 (DB). 
(Suit lies against trustee de son tort ) 

(’22) 9 A IK 1922 All 542 (544) : 44 All 652 (DB) 
<'?«> » A l » IMS Sind 179 (182) : «, HtaJif k 
104 (DB). (Constructive trustee — Such person in- 
termeddhng with charitable property and making 
himself trustee—Action is within S. 92.) ° 

5?omRw5> R 1937 Sind 230 (232) : 34 Sind LR 

ulO (DB). (Person in possession asserting property 
as his butadmitting that he is executing trust—Such 
person is trustee, constructive or de son tort and 
not stranger and suit under S. 92 can be brought 
against him.) b 


41. ( 40) 27 AIR 1940 Lah 356 (358). (Person sue- 
ceeding to religious institution as son and chela of 
his father.) 

(’24) 11 AIR 1924 Bom 193 (201, 204) (DB). (Mahant 
of Mutt though not a trustee iu the strict sense of 
the term occupies a fiduciary position and is an 
implied trustee.) 

(’21) 8 AIR 1921 Mad 479 (479) (DB). (Subordinate 
trustee is not a trespasser and is deemed to be a 
trustee.) 

/,’?*) 42 AIR *925 All 759 (761) : 47 All 867 (DB) 
I. 1 ®) ° AIR 1918 Lah 146 (147): 1918 Pun Re No.97. 

( 17) 4 AIR 1917 Oudh 81 (85) (DB). 

C?»il° AIR 1923 Mad 376 (377) : 46 Mad 300 
(DB). (Suit against heir-at-law in possession of 
trust property.) 

+ (’06) 33 Cal 789 (805, 806). 

4 , 2 * (’ 44 > 28 AIR 1944 P C 130 (132) : 68 Ind App 
430 l 1 L R (1941) Kar P C 17G : 21 Pat 96 (PC). 
(High priest of temple appointed trustee of ull pro¬ 
perties of temple God under S. 539 of old C. P. Code 
—Held high priest was trustee within the meaning 
of S. 10, Limitation Act.) 

t (’ 40 J 33 Mad 265 (272, 277): 5 Ind Cas4(8)(FB). 

( 20) / AIR 1920 Oudh 244 (247). (Temple built for 
and used for public worship—Mahant not absolute 
owner.) „ 

( ’ 24 i 44 AIR 4924 0ljdh 2d (263) : 27 Oudh Cas 
. y (Muhant is a trustee andean be removed 

in suit under S. 92.) 

43. (’41) 28 AIR 1941 P C 130 (132) : ILR (1941) 
Kar PC 17 6 : 21 Pat 96 : 68 Ind App 130 (PC). 
(High priest of temple.) 

( ’ 41 j 28 AIR 4941 P C 1 (3) : ILR (1941) Mad 175: 
4RR ( 4944 ) Rar P C 1 : 67 Ind App 448 (PC) 

oni 4919 P C 02 (6®, 69): 46 Ind 1 

204 : 43 Mad 253 (PC). 

(’18) 5 AIR 1918 Mad 1016 (1025) (DB) 

•£<(’22) 9 AIR 1922 P C 123 (126) • 4£ 

302 : 44 Mad 831 (PC). 


A PP 


(126) : 48 Ind App 


44 ■ (’l 1 ) 28 AIR 4944 P C 130(132) ; IL R (1941) 

ITT r h C - 17 f G : , 24 Pafc 96 : 68 Ind App 130 (PC) 
(High priest of temple ) 

44 AIR 1927 Mad 614 (617) • 50 
(DB). (Case law fully discussed!) ' ' Mad 1,67 
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so. The acharya of a temple can be sued under s. 92 as a constructive trustee as his 
fiduciary position is that of a custodian of property held for public purposes. 16 Similarly the 
mana g er of a temple as administrator of the temple properties, is a constructive trustee 
within the meaning of the section. 17 It may be noted at this stage that the mere fact that 
the defendant does not admit the trust but claims to be the owner of the trust properties, 
will not take the suit out of the scope of the section. 18 Nor will a suit, in which the 
defendant claims under a trust, be taken out of the section merely because the plaintiffs 
challenge the appointment of the defendant as a trustee. 49 


6 . In case of alleged breach of trust or where the direction of the 
i~Ourt is deemed necessary for administration. — A suit under s. 92 is primarily 
against a trustee and can only be instituted on the ground either — 

(1) that there has been a breach of trust, 1 or 

( 2 ) that the direction of the Court is deemed necessary for the administration of 

the trust. 2 


Where a breach of trust is alleged in a suit under S. 92 , but the Court decides that 
theie has been no misfeasance or breach of trust, its jurisdiction in the matter ends. 3 The 


(’19) 6 AIR 1919 Mad 571 (571) (DB). (Mahant of 
Mutt 19 a trustee in law.) 

(’35) 22 AIR 1935 Pat 111 (114) : 14 Pat 379 (DB). 

45 . (’27) 14 AIR 1927 Mad 614 (617) : 50 Mad 
567 (DB). 

(’ll) 11 Ind Cas 166 (173) (DB) (All). (Suit against 
Mahant.) 

(’35) 22 AIR 1935 Pat 111 (114) : 14 Pat379(DB). 

46. (’24) 11 AIR 1924 Bom 193 (201) (DB). 

47 . (’06) 29 Mad 283 (289) : 33 Ind App 139(PC). 

48. *(’11) 9 Ind Cas 358 (358) (DB) (Bom). 

(’34 21 AIR 1934 Bom 257 (260) (DB). 

(’32 19 AIR 1932 Put 33 (52) : 11 Pat 288 (DB). 
(’24) 11 AIR 1924 Pat 657 (659,660):3Pat 842(DB). 
f (’05) 2 Cal L Jour 4G0 (465) (DB). 

(’05) 2 Cal L Jour 431 (437) (DB). 

(’35) 22 AIR 1935 Cal 805 (807) : 63 Cal 74 (DB). 
(In such a case, it is open to the Court to decide 
the question whether the trust in respect of which 
the suit is brought is public trust.) 

(’36) 23 AIR 1936 Mad 449 (451) (DB). 

(’36) 23 AIR 1936 Sind 179 (182) : 30 Sind L R 
104 (DB). 

Also see Note 28. 

49. (’25) 12 AIR 1925 Cal 1106 (1107) (DB). 

Note 6 


1. (’42) 29 AIR 1942 Bom 125 (128) : ILR (1942) 
Bom 293. 

(’37) 24 AIR 1937 Cal 67 (80) : I L R (1937) 1 Cal 
515 (DB). 

(’38) 25 AIR 1938 Mad 999 (1004) : I L R (1939) 
Mad 121 (DB). (Suit by trustee against banker to 
recover from him trust monies which the trustee 
alleged had been wrongly applied by the banker in 
reduction of debt owed by another customer does 
not come within the provisions of S. 92.) 

Also see Note 2. 

2. (’16) 3 AIR 1916 Pat 306 (307) (DB). 

(’08) 10 Bom L R 87 (88) (DB). 

+ (1900) 24 Bom 170 (181) (DB). 

(’31) 18 AIR 1931 Bom 33 (35) (DB). 

(■32) 19 AIR 1932 Bom 65 (65) (DB). 

(1862) 1 Bom H C R Appendix ix (xvi, xvii). (Suit 


to administer the funds of Hindu charity is com¬ 
petent.) 

(’28) 15 AIR 1928 Mad 401(402) (DB). (Noscheme 
can be framed if malversation, mismanagement, 
misappropriation or adverse claim of title is not 
proved.) 

t ('19) 6 AIR 1919 Cal 179 (180) (DB). (The mere 
fact that the trustee is a party is not sufficient if 
□o relief is asked for against him, or no direction 
is asked for from the Court for the administration 
of the trust.) 

(’15) 2 AIR 1915 All 25 (26) : 37 All 86 (DB).(No 
allegation of mismanagement — Section does cot 
apply.) 

(’16) 3 AIR 1916 Bom 281 (281, 282) : 40 Bom 
439 (DB). (No allegation of breaoh of trust— 
Plaintiff claiming to jointly manage with defen¬ 
dant—Section does not apply.) 

(’18) 5 AIR 1918 Bom 134 (136) : 42 Bom 742 
(DB). (Breach of trust alleged—S. 92 will apply.) 
(’25) 12 AIR 1925 Pat 544(546):4 Pat 741 (DB). (Do.) 
(’02) 5 Oudh Cas 110 (112). 

(’30) 17 AIR 1930 All 582 (583) : 52 All 863 (DB). 
(Order under S. 5, Charitable and Religious Trust 
Act not complied with — Amounts to breach of 
trust—Suit lies.) 

(’07) 30 Mad 158 (165) (DB). (Removal of caste 
marks of temple is a breach of trust.) 

(’76) 25 Suth W R 557 (559) (DB). (Misappropria¬ 
tion of wakf funds—S. 92 applies.) 

(’17) 4 AIR 1917 Mad 248 (249) (DB). (Misappro¬ 
priation by archakas is a breaoh of trust.) 

(’71) 7 Mad H C R 117 (118) (DB). (Suit for 
removal of trustee on ground of malversation— 
Section applies.) 

+ (’39) 26 AIR 1939 Mad 757 (760,762) : 1939 Mad 
W N 418 (422, 425) (DB). (Putting new or addi¬ 
tional namams on temple properties with a view 
to alter the character of the temple. Being a ques¬ 
tion relating to the administration of the trust, 
falls within S. 92.) 

Also see Note 2. 

3. (’16) 3 AIR 1916 Pat (306) (307) (DB). 
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-Tvords "an alleged breach of trust” do not mean that the trust alleged must be one 
admitted by the defendant. 4 A trustee setting up an adverse title of his own in the trust 
..properties is guilty of a breach of trust, within the meaning of the section. 5 * 

Where a trust is partly public and partly private and a breach of trust is alleged 
m regard to the purposes of the trust which are of a private character, this section does 
not apply. The reason is that in such cases there is no allegation of a breach of a trust 
created for a V ublic purpose, taking the word “trust” in its proper legal sense as denoting 
an obligation attaching to the owner of a property to administer the property in a 

The words where the direction of the Court ie deemed necessary for the adminis. 
tratmn of any such trust.” must be interpreted as meaning “where the Court has to give 
direction in the nature of framing a scheme or otherwise for the administration of trust.” 7 
The mere appointment of a mutawalli is not such a "direction” as is contemplated by 
the section and therefore a suit for the appointment of a mutawalli without anythin" 
more ,s not within the section. 8 This section does not say that the direction of the Court 
can be asked for, only where there has been a breach of any express or constructive trust. 
It contemplates cases where the direction of the Court may bo necessary even though 
there has been no such breach of trust. 9 10 Thus, a suit for accounts of the trust property 
and in effect asking for directions as regards the trust funds, is one which falls within 


7. Suit must be in a representative capacity on behalf of the public— 
Section 92 applies only where the suit brought is representative in its nature, that is to 
say, where the suit is brought by two or more persons as representing the general public, 
in order to secure the proper administration of a public trust. 1 A suit by the whole body 
of persons authorized to ^administer a trust or by all the persons interested in the trust 
is not within the section. Again, where a person sues, not to establish the general rights 
of the public but to remedy a particular infringement of his individual right in a public 
trust, the suit is not within the section. 3 The reason is that the object of the section is 


4. t (’ll) 13 Bom L R 49 (53) (DB). 

■(’31) 18 AIR 1931 Sind 87 (88). 

5. t C*22) 9 AIR 1922 P C 325 (332) : 45 Mad 5G5 

. : 49 Ind App 237 (PC). (Dharmakartha claiming 

to hold the trust property in his own right.) 

(•34) 21 AIR 1934 Pesh 57 (63) (DB). (Person in 
charge of mosque claiming property as his private 
estate is removable.) 

<‘12) 17 Ind Cas 779 (780) (DB) (Bom). 

1939 Rang 254 (258) : 1939 Rang 

V.ms) 15 AIR 1928 Cal 368 (370) : 55 Cal 1284 

S. (’28) 15 AIR 1928 Cal 368 (370) : 55 Cal 1284 

[Sec (’38) 25 AIR 1938 Rang 339 (342) : 1938 
Rang L R 276. (Suit for appointment of new 
trustees on the ground that there do not exist any 
lawful trustees is one which falls within the 
purview of the words '‘where the direction of the 
Court is deemed necessary for the administration 
of such trust” in S. 92 — 26 Mad 450 followed.)J 

9. (’34) 21 AIR 1934 Bom 26 (27. 28) (DB) 

C38) 26 AIR 1938 Rang 339 (342) : 1938 Rant? L 

1 R 276 (DB). 

10. ('24) 11 AIR 1924 Bom 518 (520) (DB). 


Note 7 

1. (’40) 27 AIR 1940 Cal 376 (377) (DB). (Follow, 
ing AIR 1922 Mad 17 : 45 Mad 113 (FB) and 33 
Cal 789.) 

t£17) 4 AIR 1917 Mad 339 (390) : 40 Mad 110 

(’22) 9 AIR 1922 All 499 (500) ; 44 All 217 (DB). 
( 16) 3 AIR 1916 Mad 332 (337) : 38 Mad 356 • 
19 Ind Cos 694 (699) (DB). (Advocate-General has 
power to prevent misuse of the income of public 
charitable endowments.) 

(’12) 13 Ind Cas 232 (233) (Mad). 

2. (’07) 29 All 27 (28) (DB). (Suit by all persons 
authorized by will to take action.) 

T07) 24 Cal 118 (427). 

3 1 c^ 2) 2n(DB^ 1942 CttI 313 (319): 1 L R (1^42) 

*(’06) 33 Cal 789 (S07). (Suit between two persons 
to decide which of them is the lawful trustee 1 
(21) 8 AIR 1921 I’at 511 (512) (DB). 

(’14) 1 AIR 1914 Cal 35G (357) : 41 Cal 749 
(’09) 33 Bom509(530):2 Ind Cas 701(734 735) (DB) 
('10 5 Ind Cas 515 (517) (Mad). (S C otto a 5M was 
neither intended to bar the assertion of private 
rights on the one hand nor to afford a mews of 
asserting them on the other.) means ot 
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not to determine the conflicting rights of private individuals but to devise the method 
for fully carrying out the purposes of the trust. 4 

One consideration which is relevant in coming to a conclusion whether an 
individual right has been infringed is whether, apart from the infringement of the rights 
of the general body, there is some damage special to the plaintiff in which the other 
members of the general body are not concerned. 6 The right of the plaintiff to be himself 
a trustee 6 or to share in the management of the trust or to see that certain trusts are 
managed by persons entitled to manage them, are all individual rights, the enforcement 


(’13) 19 Ind Cas 740 (744). (Section should not be 
used to deprive individuals whose private rights 
have been infringed of their remedy.) 

f (’22) 9 AIR 1922 Mad 17 (21) : 45 Mad 113 
(FB). (Suit by one trustee against co-trustee for 
accounts.) 

(’27) 14 AIR 1927 Cal 130 (135) (DB). 

(’83) 7 Bom 323 (328) (DB). (Plaintiffs alleging 
personal injury by pollution of shrine.) 

(’85) 7 All 178 (183). (Right to use mosque.) 

(’10) 32 All 503 (513) : 6 Ind Cas 219 (223) (DB). 
(’13) 35 All 197 (199) : 18 Ind Cas 797 (798) (DB). 
(Suit for removal of hindrance caused to plaintiff 
with regard to bis right of worship.) 

(’81) 3 All 636 (640, 641) (DB). 

(’17) 4 AIR 1917 Mad 868 (870). (Suit by plaintiff 
to enforce his right to perform a festival.) 

(’12) 17 Ind Cas 589 (590) (DB) (Mad). (Section 
does not repeal or affect individual rights of suit.) 

(’15) 2 AIR 1915 Mad 915 (916) (DB). (Party 
having special interest in tru9t can sue in bis own 
behalf without sanction.) 

(’27) 14 AIR 1927 All 257 (258) : 49 All 435 (DB). 
(Claim of founder to appoint trustee does not 
require sanction under S. 92.) 

(’19) 6 AIR 1919 Low Bur 56 (57, 58). (Individual 
right of worship claimed.) 

(’23) 10 AIR 1923 Pat 309 (316, 317) (DB). (Chela 
claiming possession of office of mahant.) 

(’21) 8 AIR 1921 Bom 297 (299) : 45 Bom 683 
(DB). (Pujari suing servants of temple for share of 
offerings.) 

(’86) 1886 Pun Re No. 76, page 162. (Suit for share 
of offerings appropriated wholly by defendants.) 
(’21) 8 AIR 1921 Mad 388(392):44 Mad 205 (DB). 
(Claim for joint possession with person in pos¬ 
session.) 

(’90) 13 Mad 293 (308) (DB). (Exclusion from 
temple.) 

(’83) 6 Mad 151 (153) (DB). (Suit for wrongful 
prevention from taking part in public worship.) 

(’13) 18 Ind Cas G22 (623) (DB) (Mad). (Suit by 
person having special right .— S. 92 is not appli¬ 
cable.) 

(’17) 4 AIR 1917 All 319 (320) (DB). (The bringing 
of a suit under this section for private purposes of 
some individuals i6 really an abuse of the process 
of the Court.) 

(’98) 21 Mad 406 (408) (DB). (General trustee may 
enforce obligation of special trustees without sanc¬ 
tion.) 

(’23) 10 AIR 1923 All 120 (121) : 45 All 215 (DB). 
(Idol, as a juristic person, can sue persons who 
interfere unlawfully with the property of the idol 


or the income thereof—Such a suit has nothing to 
do with S. 92.) 

f (’31) 18 AIR 1931 Lah 727 (728) (DB). (Suit 
claiming to enforce personal right as mahant.) 
f (’31) 18 AIR 1931 Nag 198 (199, 200) : 27 Nag 
L R 299. (Suit claiming that plaintiff and certain 
others alone have the right to manage the school.)- 
(’39) 26 AIR 1939 Mad 757 (759) : 1939 Mad W N 
418 (420) (DB). (Right to recite Vedas and to the 
income and honours on account of a person being 
a member of a Goshti holding Vedaparayanam. 
Mirashi office—Suit to enforce this right as office¬ 
holder does not fall within the ambit of S. 92.) 

[See (’97) 1897 PunReNo.29,p.l39 (142). (Suitby 
pujaris to restrain alteration of temple property.) 
(’88) 11 Mad 283 (284, 286).] 

[See also (’91) 15 Bom 309 (319, 321). (Suit for 
refusal to admission to mandir—Illustrative case.) 
(’83) 9 Cal 133 (136). (Suit by temple committee 
against their manager for damages.)] 

4. (’16) 3 AIR 1916 P C 132 (136) : 43 Cal 1085 : 
43 Ind App 127 (PC). 

5. (’42) 29 AIR 1942 Cal 343 (349) :ILR (1942> 
1 Cal 211 (DB). 

(’27) 14 AIR 1927 Mad 551 (555) (DB). 

6. (’16) 3 AIR 1916 All 225 (225, 226) (DB). 
f’13) 18 Ind Cas 622 (623) (DB) (Mad). 

(’15) 2 AIR 1915 All 25 (26) : 37 All 86 (DB). 

(’28) 15 AIR 1928 All 33 (34) : 60 All 165 (DB). 
f (’22) 9 AIR 1922 All 499 (500) : 44 All 721 
(DB). 

(’25) 12 AIR 1925 Pat 544 (547) : 4 Pat 741 (DB)- 
(It would be otherwise where a trustee is sought 
to be removed for a breaoh of trust.) 

(’24) 11 AIR 1924 Pat502 (503) (DB). (Suit raising 
question between two rival claimants.) 

(’ll) 36 Mad 364 (368) : 12 Ind Cas449 (451). (En¬ 
forcement of right of hereditary trusteeship.) 

+ (’31) 18 AIR 1931 Mad 801 (802) : 54 Mad 1011 
(DB). (Suit by removed trustee to enforce his 
hereditary right.) 

f (’31) 18 AIR 1931 Rang 322 (324) : 9 Rang 459. 
(Suit for declaring that plaintiffs are lawfully 
appointed trustees of a waqf.) 

(’31) 18 AIR 1931 Bom 170 (172) (DB). 

(’13) 35 All 459 (463) : 20 Ind Cas 37 (39) (DB). 

(’27) 14 AIR 1927 Mad 338 (339). (Right to be a 
co-truateo or co-manager.) 

■f (’38) 25 AER 1938 Lah 869 (874) (DB). (A suit by 
a person claiming to be a mutawalli of a certain 
mosque against a registered corporation whioh has 
been managing the mosque, for a declaration that 
he is the mutawalli of the mosque and as such, 
entitled to manage all the affairs connected witit 
it, does not fall under S. 92.) 
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l W ? Ch falIs outside * he of the section. 7 The right of a Mahometan to use and to 
worship m a mosque has been held to be a private right existing under the Mahomedan 

md e 6 Pf nde “ U y and wh , oU y irrespective of the rights of other worshippers of the 

SntJarv ° Th S m aD earI ; e f, deaision of the Calcutta High Court it was held to the 

not seem to be sound"'” g deC ' 9i ° n n0t be6Q f ° llo ™ d in latei ' cas <* a « d does 

A p f son having an interest in common with others is not obliged to seek anv 
relief on behalfo! all others but may maintain an action for the establishment of his 
own rights. While so suing for the establishment of his private rights, he cannot at 
the same time be regarded as suing in the alternative, on behalf of others also "milarfv 
interested.'- Where a person whose individual rights are affected sues a truTee for 
reliefs specif ied in the section, the suit will nevertheless not be governed by the section 
inasmuch as it is not a representative suit on behalf of the publTbut is one " 

^ °T rightS - ThU9 ' 006 trUStee his “-trustee for a counts sus 
only in h,s individual capacity and the suit will, consequently, be outside the scope of 

the section. 14 The B ombay High Court has, however, held that such a suff is withinT o , 


7. (’40) 27 AIR 1940 Cftl 376 (377) (DB). (Suit by 
trustees on their own behalf and in discharge of 
their own functions against former trustees for 
accounts is outside scope of S. 92.) 

(’96) 19 Mad 62 (64) (DB). 

(’87) 10 Mad 375 (506) (DB). 

(’27) 14 AIR 1927 Mad 948 (950) (DB). (Joint right 
of management claimed.) 

T32) 19 AIR 1932 Bom 65 (66) (DB). 

™ t 32 ir al 2 7? ( 276 )- (Suit to declare plaintiff a 
mutwnlh and for possession is not a dispute of a 
public nature.) 

+ (’06) 33 Cal 789 (80S). 

Plaintiff !? 191 n AU 335 (33G) < DB )- ( R fel»t of 
i J olc ^ nia n«ge with defendant.) 

(DB) T 281 (281> 282): 40 Bom 4:19 

defendant ) f JOmt n,ana K ement of trust with tho 

( ’ 21 > 8 1 AIB .; 92 , 1 Mad 403 <^03) (DB). (Section 92 
governs suits for the vindication of the rights of 
the public and not of the right of the trustees ) 

vindie , B ° m ?° (54) < DB >■ (Suit by truS for 
them ) Utl ° n ° f nght ° f mana 6ement vested in 

( '? 8) . 22 B ° ra 493 (499) (DB). (Suit by trustee 
,5“ to share m management.) 
hi L 326 < 33G) < DB )- (Plaintiff alleging that 

difitiPQ 13 <i ap 1 pomted , mahant and shebait of certain 
deities and as such, entitled to properties—Pocses- 
sion asked for— No prayer for removal of defendant 

—Section 92 does not apply.) 

(’39) 26 AIR 1939 Mad 594 (594). (Suit by newly 
appointed trustee for recovery of moveable pro¬ 
perties of the temple after taking an account of the 
. mone ,y received by the previous trustees who 
have been lawfully removed by the members of tho 
community is not governed by S. 92.) 

tf-^J’ 38 ! 25 AIK 1938 Mad "9(1004): I LR 
(1939) Mad 121 (DB). (Suit by a trustee against 
a Danker to recover trust money which he has 
misapplied is outside the scope of S. 92 )) 

8 i Wm(D® 1942 Cal 848 (349) : 1 L1( (W 42 ) 
* ( ' 85) 7 AJI 178 (183) (FB). (Suit by Mahomedan 


worshipper to establish his right to effect repairs to 
the mosque.) r 

( ’® 3 > ?. A “ » 97 (500) (DB). (Suit by Mahomedan 
worshipper for declaration that the alienated mos- 

3J 1 ® s ^ r ,e P ) erty ,S StiU Waqf P r °P ert y and to set aside 

^bWho 1 S2 !40) (DB) - <SucL a ri * ht is a 

1 \ lli? 3 h 2 ,° S ftl u l? (816) (DB) - (Reasoning of the 
Allahabad High Court approved.) 

T (*24) 11 AIK 1924 JP C 221 (224) • 47 Rfu 

(891) : 51 Ind App 282 (PC), ' d 884 

I I. C97) 24 Cal 385 (390) (DB). 

( 05) 9 Cal W N 594 (597), 

(’08) 1908 Pun L R No. 78, p. 218 (DB). (Suit 

by Mahomedan for declaration of a certain pro- 

perty as graveyard and for injunction lies _ 

/mo?* d *° T e £ a PP^ to euch a ca ''e.) 

mc Hn \ 919 ° al 179 (18 °’ 181) (DB >- (Maho- 
medan worshipper can enforce his individual rights 

without resort to this section ) ° 

Also see O. 1 R. l, Note 8. 

12. (’78) 1 Mad 343 (348) (DB). 

13 V<.;«> 30 ATR 1943 Mad 466 (469) (FB). (Annli- 
cab'l.ty of section _ Test-Court must go beyond 

nS- e, #^2 U8ht and - baVe re « ard to capacity in which 

lS*}? 1 !? 8 r„V SU1D « a ? d t0 P Ur P° 9e o f suit : A I R 
i??. 5 . Ma f l1 82 ° : 59 Mad 988 (FB) overruled — 

annfhP^ l ™ 5tecs of f no ^mple against trustees of 
another for account and recovery of collections 

Su u„d y er s“ 92°)“ bCh "" °' tor “ er he,d did not 
(’27) 14 AIR 1927 Mad 820 (823) (DB) 

4 p7 % . , 5 
698 "no'lunier llw C ) dOCiSiOD in A 1 K ' 1921 Mad 

(’06) 33 Cal 789 (807, 808). 
l 2 / 3 li?« AIB 1923 Na S 29 8 (299) (DB) 

'as s.s,s,“ I'S'Bi’s “ 

ss;:,"S.s's'r - ’ .«.»= 
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and cannot be instituted without the sanction of the Advocate-General. 15 Their Lordships 
base their conclusion on the ground that the reliefs claimed being within the section , the 
suit cannot be brought except in conformity with it. They do not advert to the principle 
that a suit must be a representative one also before the section is made applicable thereto. 
In this view the conclusions of the Bombay High Court do not seem to be sound. The 
Sind Judicial Commissioner’s Court has held, accepting the principle abovementioned, 
that a trustee suing his co-trustee for accounts cannot be held to be suing on the basis of 
an infringement of individual rights and so the section will apply. 16 The Allahabad High 
Court has, in an obiter dictum, doubted whether, when a relief claimed falls within the 
section, there is any distinction between the enforcement of public rights and of private 
rights. 17 


It has been held by the Madras High Court that the mere fact that the plaintiffs 
in a suit are trustees will not necessarily preclude the application of the section if the 
reliefs sought relate not to the personal rights of the trustees but to the advancement of 
the interests of the institution itself by securing more efficient management. 18 

Where a trustee of a public charitable trust dies leaving behind him a widow a3 
trustee and a next reversioner who would be in due course entitled to the management of 
the trust brings a suit against the widow alleging waste and mismanagement and prays 
for the appointment of a receiver for the management and preservation of the properties, 
the suit is not for the protection of his own individual or personal rights. The plaintiff is 
not in the position of a co-trustee because even in respect of the private properties of the 
deceased male holder, the position of the presumptive reversioner is merely that of a 
person with a spes successionis. The analogy of an action allowed to a Hindu reversioner 
under the Hindu law to maintain a declaratory suit during the lifetime of the widow 
cannot bo invoked because, as regards trusteeship, there is no difference between a male 
holder of the office and a female holder of the office. The suit is therefore governed by 
this section and must be in conformity with its provisions. 19 

8. Who can sue_“Two or more persons having an interest in the 

trust.’’ — A suit under this section can be brought by — 

(1) the Advocate-General, or 

(2) two or more persons having an interest in the trust, after getting the 

sanction of the Advocate-General. 1 


The first essential for a person other than the Advocate-General, to institute a suit 
under this section, is that he should have an interest in the trust. Unless he has this, even 
the written consent of the Advocate-General will not be of any avail. The object of this 
condition is “to prevent people interfering by virtue of the section, in the administration 
of charitable trusts merely in the interests of others and without any real interest of their 


[See also (’13) 10 Ind Cas 740 (744) (Mad). (Suit 
for removal of trustee, based on infringement of 
private right.)] 


15. ('92) 16 Bom 626 (628, 629). 

(’18) 5 AIK 1918 Bom 134 (136) : 42 Bom 742 

(DB). 

(’24) 11 AIR 1924 Bom 518 (519) (DB). 

16. ('10)4 Sind LU 152(156,157): 8 Ind Cas 926(928). 

17. (’28) 15 AIR 1928 All 660 (664) : 51 All 30 
(DB). 


18. (’35) 25 AIR 1935 Mad 855 (856). (A suit the 
avowed object of which is the furtherance of the 


interests of the institution itself is a suit falling 
under Section 92.) 

19. (’39) 26 AIR 1939 Mad 65 (65, 66) (DB). 

Note 8 


1. (’17) 4 AIR 1917 Mad 863 (870). 

\ (’20)7 AIR 1920 Mad 133 (134): 43 Mad707(DB). 
(’08) 10 Bom L R 87 (89) (DB). 

2. (’24) 11 AIR 1924 PC 221 (223) : 47 Mad 884: 
51 Ind App 282 (PC). 

•17) 4 AIR 1917 Cal 678 (678, 679) (DB). 

’78) 2 Cal L Rep 128 (131). (Plaintiff must show 
that he has an interest.) 
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, u Th f 6 Advocate - General is entitled to intervene at any stage 4 and is entitled 
co D 0 oeard. 

Under the English Law, the plaintiff in a suit of the description mentioned in this 

section was requ.red to have direct interest in the trust. 6 This rule was adopted by the 

Code of 1877 and re-enacted in s. 589 of the Code of 1882 , which thus required the plaintiffs 

to have a direct interest in the trust. 7 The limitation of “direct interest" was not thought 

expedient in India and therefore, by S. 44 of the Civil Procedure Code (Amendment) Act, 

1888 , the word direct was omitted. 8 The effect of the amendment is to widen the class of 

persons entitled to institute a suit under this section." But the interest required even under 

this section as amended must be a clear interest in the particular trust over and above 

that which men may be said to have by virtue of their religion, It must be a real, 

substantive and an existing interest and not merely a remote, fictitious or a contingent 

one though it nee not be a direct interest in the sense that only a beneficiary can 

institute a suit Whether a person has an interest in a particular trust has to lie 

determined on the facts bearing on the relation of the person to the trust with reference 
to which the suit is brought. 

The following persons have all been held to have a sufficient interest within the 
meaning of the section — 

(X) The founder and his representatives or persons of same sect and form of 
religious worship as that of the founder of the religious endowment for 
_ Carryias op tbe sectional wo rship.' 8 So also are persons who have contri- 

3 - <’ 24 ] 11 AIR 1924 P C 221 (224): 47 Mad 884 : 

51 Ind App 282 (PC). / 

4. (’67) 4 Bom H C R O C 203 (207). 

5 . (1846) 4 Moo Ind App 190 (195, 200) (PC). 

6 */ 18 . 19 > 2 Swa °3 470 (518), In re Bedford 

7 . (’89) 12 Mad 157 (160) (DB). 

(’82) 8 Cal 32 (85, 36) (DB). 

(’ 88 ) 12 Bom 247 (266, 267) (DB). (Priests and wor. 
shippers have a direct interest to sue.) 


8. *(‘24) 11 AIR 1924 P. C 221 (224) : 61 Ind Aon 

282 : 47 Mad 884 (PC). ' ApP 

C13) 7 Sind LR 129 (131) : 24 Ind Cas 712 (713). 

9. (’05) 2 Cal L Jour 460 (470) (DB). 

, ?^k 42 ) 4 29 A ! R 1942 AH 315 ( 31? . 318) (DB). 
(The nature of the ‘qualifying’ interest may vary 

widely with the character of the trust itself. If the 

trust itseH is dear, precise and narrow, it may 

well be that an interest 1 would, in order to qualify 

a plaintiff have to be precise and clear cut too. In 

other trusts of a more vague and general kind, the 

l? terest mi 8 ht Itself be less definite.) 

6 AIR 1919 Mud 384 * 396) : 42 Mad 360 

(’20) 7 AIR 1920 Mad 238 (240) (DB). 

(’26) 13 AIR 1926 Mad 267 (268) (DB). 

( 93) 20 Cal 810 (817) (DB). (Mere possibility of an 
interest and of succession.) 

(’26) 13 AIR 1926 Mad 466 (467) (DB). 

( heir 2 nf C » al \ J ° u Ur 431 . (441) (DB) - (Resumptive 
heir of trustee has no interest merely as such to 
sue under this Section). 

(’09) 32 Madl31 (134):1 Ind Cas995(997)(DB).(Mere 
subscriber in a society has no sufficient interest 
to sue to remove office-bearers for misconduct.) 


t (’ 24 ) 11 air 1924 P C 221 (224) : 51 Ind App 
282 : 47 Mad 884 (PC). (Bare possibility that a 
'• Hindu might desire to resort to a particular temple 
is not enough.) 

(’38) 25 AIR 1938{Rang 339 (344): 1938 Rang LR 
276 (DB). 

11. (’23) 10 AIR 1923 Lah 518 (519) (DB) 

(’97) 24 Cal 385 (390) (DB). 

(’27) 14 AIR 1927 Mad 462 (464) : 50 Mad 726 
(DB). (Need not be personally affected by any act 
of the person sued.) 

12. (’42) 29 AIR 1942 All 315 (317) (DB). (Each 

case must be considered on its own facts_ It is 

dangerous to apply conclusions of decided cases_ 

But it is useful to observe what principles have 
been applied.) 

(’26) 13 AIR 1926 Mad 267 (268) (DB). 

+ (’21) 8 AIR 1921 Mad 563 (564) (DB) 

(, 26) 13 AIR 1926 Lah 100 (106): 7 Lah 275 (DB). 
(Followers of Guru Govind Singh are a separate 
sect from the udasisand have no interest to sue in 
respect of an udasi shrine.) 

13. (’80) 5 Cal 700 (705) (DB). 

(’33) 20 AIR 1933 Oudh 22 (24): 8 Luck 266 (DB) 

(’21) 8 AIR 1921 Mad 563 (5G4)(DB). {Descendants 
in female lino.) 

(’20) 7 AIR 1920 Cal 210 (215) (DB) 
t(’24) 11 AIR 1924 PC 221 (224) : 51 Ind Ann 

282: 47 Mad 884 (PC). (Descendants in the female 

line from the founder.) 

(’12) 17 Ind Cas 589 (590) (Mad). (Persons of the 
same sect and form of worship as the founders ) 

(’29) 1C AIR 1929 Lah 428 (428) (DB) (Collateral* 
of the founder have an interest.) ^laterals 

(’35) 22 AIR 1935 Pat 111 (115): 14 Pat 379 mm 
(Disciples of the sect.) 79 (DB) ‘ 
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buted to the funds of a trust, 14 or who have devoted time and energy to 
the affairs of the trust. 16 

(2) Residents of the locality in which a choultry is situated and members of the 

community for which the choultry was founded. 10 But this test of locality 
is only to be applied in relation to actual user of the temple or mosque by 
such residents. Mere residence without user will not create any interest 
in the trust. 17 

(3) Persons lawfully in possession of the trust property. 18 

(4) Trustees of the trust. 19 

(5) Beneficiaries under the trust 20 such as persons entitled to receive food in a 

temple. 21 

(G) Persons authorised by law to sue. 22 

(7) Actual worshippers of a temple or mosque. 23 


14 . f (’25) 12 AIR 1925 Mad 1011 (1012) (DB). 
(’32) 19 AIR 1932 All 708 (709) (DB). 

15 . (’20) 7 AIR 1920 Mad 238 (240) (DB). (Soalso 
a person who has devoted time und energy in order 
to place the affairs of a chatram on a proper 
footing.) 

16 . (’19) 6 AIR 1919 Mad 943 (944) (DB). 

f (’26) 13 AIR 1920 Mad 267 (268) (DB). (Resi¬ 
dents in the neighbourhood of temple und atten¬ 
ding the temple on important occasions are persons 
having a sufficient interest.) 

(’83) 7 Bom 323 (329) (DB). (Suit by member of 
Chitpawan community that other castemen have 
no right to enter temple.) 

(1900) 24 Bom 50 (54) : 26 Ind App 109 (PC). 
(Hereditary patron and residents of the temple 
property have sufficient interest to maintain a 
suit.) 

(’10) 32 All G31 : G Ind Cas 835 (836) (DB). 
(Worshipper of mosque can sue for declaration that a 
certain land adjoining the mosque is wakf property.) 
(’34) 21 AIR 1934 Pesh 57 (61) (DB). (Residents of 
locality using mosque are persons interested to sue.) 

17 . (’26) 13 AIR 1926 Mad 466 (467, 468) (DB). 

18 . (’23) 10 AIR 1923 Mad 376 (377): 46 Mad 300 
(DB). (Heir-at-law of creator of trust in possession.) 

19 . t (’25) 12 AIR 1925 Mad 820 (821) (DB). 

(1900) 23 Mad 99 (100) (DB). (Suit for possession 

by trustee only but not by worshipper lies.) 

(1900) 23 Mad 537 (540) (DB). (A worshipper and a 
general trustee.) 

(’35) 22 AIR 1935 Mad 855 (856). (The mere fact 
that the plaintiffs in a suit are in a sense trustees 
will not necessarily preclude the application of 
S. 92 if the reliefs sought relate not to the vindica¬ 
tion of the personal rights of the trustees, but to the 
advancement of the interests of the institution itself 
by securing more efficient management.) 

Also see Note 28. 

20. | (’88) 12 Bom 247 (259) (DB). (Manager and 
priests.) 

f (’27) 14 AIR 1927 All 518 (519). 

(’95) 8 C P L R 49 (51). (Pujari of temple has suffi¬ 
cient interest to sue.) 

(’98) 21 Mad 10 (13) (DB). 

(’99) 23 Bom C59 (663) (DB). (Pujari and worship¬ 
pers have an interest.) 


(’21) 8 AIR 1921 Bora 297 (299):45 Bom 683(DB). 
(Hereditary pujari has an interest to maintain suit 
for share in offerings made to deity.) 

(’05) 2 CalL Jour 448 (453) (DB). (Persons concern¬ 
ed in the performance of the worship of an idol 
and entitled to maintenance from the temple funds.) 
f (’05) 2 Cal L Jour 460 (465, 471) (DB). (Pandas 
and officiating priests.) 

(’12) 15 Oudh Cas 202: 14 Ind Cas 731 (733) (DB). 
(Pujari of temple has an interest in the trust.) 

21. (’28) 15 AIR 1928 Mad 268 (270) (DB). 

22. (’75) 23 Suth WR76 (76) (DB). 

23. (’78) 3 Bom 27 (28) (DB). 

(’32) 19 AIR 1932 All 708 (709) (DB). 

(’34) 21 AIR 1934 Pesh 57 (61) (DB). 

(’20) 7 AIR 1920 Mad 665 (665):43 Mad 410 (DB). 
(Suit by worshippers for declaration that a lease by 
the trustee is invalid lies.) 

(’90) 3 C P L R 11 (13). 

(’13) 7 Sind L R 129 : 24 Ind Cas 712 (713). (As 
shevaka chella and as a worshipper.) 

(’24) HAIR 1924 Oudh 261 (264) : 27 Oudh Cas 
149 (DB). 

(’21) 8 A I R 1921 P C 84 (86) : 48 Ind App 1: 44 
Mad 283 (PC). (Lay disciples of a mutt or worship¬ 
pers at the devasthanam can maintain suit under 
Section 92.) 

(’83) 6 Mad 151 (153) (DB). (Dancing girl entitled 
to worship in temple can sue.) 
f (’97) 24 Cal 418 (427) (DB). 

(’91) 15 Bom 612 (623) (DB). 

(’91) 15 Bom 309 (319, 320) (DB). 

(’90) 13 Mad 293 (308) (DB). (Worshipper in shrine 
prevented from worshipping is entitled to sue.) 
(’05) 9 Cal W N 594 (597). (Person whose private 
right to worship is infringed has “interest” to sue 
under S. 539.) 

(’18) 5 AIR 1918 Oudh 207 (209) (DB). 

(’19) 6 AIR l9l9Cal 179 ( 180 , 181 )(DB).(Worshippers 
living in the vicinity of a mosque have interest.) 

[See (’36) 23 AIR 1936 Mad 495(496)(DB). (Trust 
for establishment of choultry and for building 
temple—Temple not built—Still, persons interest¬ 
ed in the temple being built can sue under this 
section—TheCourt in auoh suit can deal with the 
whole trust.)] 

Also see O. 1 R. 8, Note 8. 
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(8) There is a conflict of opinion as to whether the mere fact that a person is 
as Hindu or Mahomedan entitled to worship in a temple or mosque U 
enough to maintain a suit under s. 92. The Madras High Court has held 
that it ,s not. Thus. A living in Madras, and having gone to Tellicherry 
once or twice before and worshipped in a temple there, cannot be said 
to have a sufficient interest in the Tellicherry temple, to enable him to 
maintain a suit under this section. 21 The Lahore High Court has in an 
earlier case, disagreed with this view on the ground that the mere fact 
of being a worshipper, itself gives a substantial interest in the temple or 
mosque though m a later case of the same High Court 20 the view taken 
by the Madras High Court has been accepted. The Allahabad High Court 

interest hi the su7 

that all the plaintiffs to whom sanction has£en"ven 

pliant alone can carry on the appeal t ^ whi^ w 

two or more persons as required 31 Where h. quit ;» .rt *. i i ® y instlt «ted by 

sa-?-jsasrrfia srrjtrr ss 


^SB) 1 -f, ad 381 (392 > : 12 Wad 360 

P? 99 f°A Wlt L appr0Vft l in A 1 R 1924 

P C 221 . 51 Ind App 282 : 47 Mad 884 (PC).) 

2 (DB). 25> 12 AIR 1925 Lah 189 (191) : 5 Lah 4-55 
2 (DB)? 0) 17 A 1 R 1930 Lah 1 (6) : 11 Lah 142 

ran i’ 8 ?i ) , 7 r A l, ,j 78 < 182 * !S3 )(fb). 

J.fi? L A “£ 36 (610. 642) (DB). 

( 2-*) 20 AIR 1933 Sind 213 (220). 

2 U94^om 9 2& R 1912 E ° m 125 < l28 > 

C08) 10 Bom L ii 87 (88) (DB). 

29. See Note 7. 


30. (’42) 29 AIR 1942 Sind 137 (138) • I L R 

(1942) Kar 179 (DB). ; K 

31. (’15) 2 AIR 1915 Oudli 181 (182) (DB) 

12 AIR 1925 Wad 1011 (1012) (DB) 

33. ( 06) 30 Bom 603 (606) (DB) ‘ 

mn ( ) 2< ?r 7 n AIU 19 ?n l\ ad 134 (134 > : 43 Wad 720 
(DB). (Following 10 Mad 185 aud AIR 192D Mad 

133 : 43 Mad 707. The latter was “care where 

neither of the parties who instituted the suit had 

the required interest. In such a case it w IS& 

pontiff 6 ) Ad '' ocate - G °heral could be added “ 

35. See Note 36. 

HfrSSSsSSaasa 
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The word “person” is not restricted to persons sui juris . Even an infant if he 
has the required interest and if he is properly represented by a next friend, is entitled to 
institute a suit under this section. 37 

9. The suit must be for one of the reliefs specified in the section. — 
The section is limited in its application to suits for reliefs specified in the section. 1 
Unless, therefore, a suit prays for a relief so specified the section will not apply. 2 But the 
prayer need not be express. If in substance such a relief is impliedly asked for, the 
section will apply. 3 The relief mentioned in cl. (h) is limited by the words “as the nature 
of the case may require” in that clause and the words “In case of alleged breach of 
trust,” etc., at the beginning of the section. 4 The section confers a very wide discretion 
upon a Court and does not make it obligatory upon the Court to make all the orders that 
are contemplated by the different clauses of the section. 6 

10. Effect of adding other reliefs. — A suit for a relief specified in the 
section will not be taken out of the scope of the section merely because a subordinate 
or consequential relief, not specified in the section, is asked in addition to a relief so 


37. (’10) 6 Ind Cas 119 (119) (DB) (Cal). 

Note 9 

1. t (’09) 33 Bom 509 : 2 Ind Cas 701 (733, 734) 
(DB). (Suits by non-converts to have it determined 
whether converts are entitled to trust funds is a 
suit within the section.) 

(’97) 21 Bom 48 (61) (1)B). (Suit for removal of 
trustees and for accounts must be brought in 
conformity with Section 92.) 

(’92) 16 Bom 626 (628, 629). (Suit for accounts 
against trustees and for their removal for breach 
of trust—Section 92 applies.) 

(’24) 11 AIR 1924 Bom 518 (519) (DB). (Suit for 
accounts from trustees and for direction as to trust 
property.) 

(’18) 5 AIR 1918 Lab 146 (147) : 1918 Pun Re No. 
97. (Suit for removal of mahant and appointment 
of new mahant is within the section.) 

*(’35) 22 AIR 1935 Mad 825 (820) : 58 Mad 988 
(FB). (The question whether a suit falls within S. 
92, C. P. C., depends not upon the character in 
which the plaintiff sues but upon the nature of the 
reliefs sought.) 

2. (’42) 29 AIR 1942 Cal 343 (347) : I L R (1942) 
1 Cal 211 (DB). 

(’41) 1941 Nag L Jour 587 (588) (DB). (Where the 
settlors of a trust ask one of the several trustees to 
hand over trust property to them, the settlors, it 
is not the sort of case that is contemplated in S. 
92, C. P. Code. The section is concerned with vest¬ 
ing of property in trustees, with accounts, and 
enquiries by trustees which requires payment of 
moneys found due by the trustees by somebody 
accountable to the trust or accountable in respect 
of the trust to trustees.) 

(’16) 3 AIR 1916 Cal 712 (713) (DB). 

(’33) 20 AIR 1933 Pat 246 (247) : 13 Pat 65. (Suit 
for permanent injunction restraining defendant 
from preventing general public from going to 
certain place for puja does not come under Seotion 
92 ) 

(’33) 20 AIR 1933 Lab 395 (396) (DB). (Prayer of 
ejectment cannot be entertained in a suit, under 
this section.) 


-f- (‘19) 6 AIR 1919 Lab 190 (192). (Declaration 
that mortgage be declared ineffective as against 
wakf property.) 

(’18) 5 AIR 1918 Cal 483 (483) (DB). 

(’ll) 33 All 660 : 11 Ind Cas 36 (37) (DB). (Suit 
for declaration of trust and possession not within 

section.) v . 

(’29) 16 AIR 1929 Bom 153 (156) (DB). (Suit for 
recovery of the share payable to an institution by 
trustee—Not within the section.) 

(’29) 16 AIR 1929 Bom 193 (194) (DB). (Suit to 
recover possession from trespassers—Not within 
section.) 

(’30) 17 AIR 1930 Mad 129 (129) : 53 Mad 223 
(DB). 

(’30) 17 AIR 1930 Cal 583 (585) (DB). (Plaintiff’s 
case is not for accounts.) 

[See (’76) 23 Suth W R 76 (76) (DB). (Suit by 
person not authorised by law for resuming trust 
where the objects of the trust have not been 
carried out, is not within the section.) 

(’27) 14 AIR 1927 All 518 (519). (Suit by benefici¬ 
aries against trustees for encroachment by them 
but not praying for any reliefs under S. 92 is main¬ 
tainable under the general law.) 
f (’36) 23 AIR 1936 Mad 449 (453) (DB). 

3. (’27) 14 AIR 1927 Mad 886 (886) (DB). 

(’19) 6 AIR 1919 Mad 159 (160):42 Mad 668 (DB). 
(Suit for declaration of invalidity of appointment 
of defendant as trustee is virtually one for hi3 
removal and falls within the section.) 

+ (’06) 33 Cal 789 (809, 810). 

(’39) 26 AIR 1939 Mad 102 (105). (Relief claimed 
by plaintiff in effect nothing more than prayer for 
framing scheme for reconstitution of obsolete temple 
office although the word ‘scheme’ is not used--- 
Consent of Advocate-General under Section 92 is 
necessary.) 

4 . (’42) 29 AIR 1942 Cal 343 (347): I L R (1942) 

1 Cal 211 (DB). 

5. (’37) 41 Cal W N 298 (304) (DB). (Court may 
decline to frame a detailed scheme if it considers 
it unnecessary to do so.) 
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specified 1 Thus in a suit for the removal of the trustee, the validity of an alienation of 
the trust property could be decided. 2 See Note 2 . 

11. “Such further or other relief as the nature of the case 
require. ’—The words “such further or other relief as the nature of the case may require" 
must on general principles of construction, be taken to mean relief ejusdem generis with 
(of the same nature as) those described in clauses (a) to (g) of the section and nof 
Jholly outside thereof. 1 They cover every subsidiary order or directionVy uZL°% 
deta.l necessary for carrying out the main purposes of the section 2 The words must 
fact be read with what has preceded, as referring to further or other relief to which fh« 
party may be entitled which arises out of the existence of the trust, in respect o£ which 
the suit has been brought * But the clause uses the words “further or 
Though the other relief must be ejusdem generis with the reliefs specifically enmn \ a 

it need not be one in addition to a relief which falls under any of the ! Lr ? d ’ 
and which is claimed in the suit.* Y the precedin S clauses 


Note 10 

V??L 2 ? AIR 1942 Bom 291 < 293 > ( DB )- (Mere 

fact that some issues have been raised which have 
no direct bearing on the issues which arose under 

i affect the maintainability of the suit.) 

( 28) 15 AIR 1928 Mad 205 (207) (DB). ’ 

x i 925 AU 683(084): 47 Ail 770 (DB). 

18 1 5 AIR 1918 Bom 134 (!36): 42 Bom 742(DB). 
(buit for possession of trust lands but in effect for 
removal of defendant trustee—Such a suit is within 
Section 92). 

[ fnrS , wl 1 ^ udbCaS 177 ( 179 b 7Ind Cas 566(567) 
(DB). (Suit for removal of mahant and for decla¬ 
ration that property under his control is trust 
property.)) 

\ (’26) 2 , 3 AIR 1926 Mad 280 (280) (DB). 

112 (116 ’ 117> 118 - 12 1) (DB). 

( 10) 8 Ind Cas 528 (529) (DB) (Lab). ' * 

Note 11 

( 42) 29 AIR 1942 Cal 343 (347) : I L R (1942) 

1 Cal 211 (DB). (Relief to compel trustee J cease 
spending wakf income on secular objects and to 
apply entire income to religious purpose8 falls 

tTm h nl D if C A h JV? ° f 541116 nature as that con¬ 
templated in cl. (e).) 

C05) 2 Cal L Jour 431 (438) (DB). (Suit for eject- 
ment against a trespasser.) 

( ’ 32) , 19 , AIR 1932 Bom 65 (66, 67) (DB). (Suit for 
declaration of plaintiff's right of joint management 
of a mosque together with defendant—Suit is not 
within the section.) 

A ^ R , 193 J. Ra “ 8 322 < 324 ) : 9 B ang 459. 
Suit for declaration that plaintiffs are trustees and 

that defendant is not a lawful trustee and for 
injunction is not within the section.) 

OTfi^PC, 928 P C 16 (,8): 55 ,Dd App 96: 

(’06) 33 Cal 789 (810). 

/.??! Bom 509 : 2 Ind Cns 701 (734) (DB) 
allL 1 ! 7 t IR K 93 r° Si ° d 204 (208K ( In )UDCtion 
Of Section'92 C U) , ' SarClieI incIuded in °>- (h) 
(*30) 17 AIR 1930 Bom 167 (168). (Prayer for de¬ 
claration that property is public charitableproperty 

Section oT) 300 * 1 property 13 oot foe a ™hef under 


^ IR 1 M 25 AU 683 (685) : 47 Ail 770 (DB). 

i I D nSr?e t ro„ ,h fl a 2 t ) PrOPer ^ * 11 PTO & 

<’E|L*f AIR1937 Lah 689 ( 662 ). (Successor mahant 
8 7 U k f ° r P ossession of debutter property 

mortgaged by previous mahant-Section 92 (i) 

(h) is not applicable.) ' ; 

( 38) 25 AIR 1938 Lah 869 (874) (DB) 

4*18 (426WD 1 Bf 9 fp Iad V 5 V 765) ! 1939 Mad W N 
418 (426) (DB). (I er \enkatasubba Rao J • A 

direction that in the administration of the trust 

do?i rU f CCShftlld ? a CGrtain thin 8 abstain from 
doing it. is surely not alien to a scheme of 

management That isarelief falling within cl (h) 

(’36) 14 Rang 575 (582). ' 

( 104 mm I /ri 1936 .. S . in(1 179 (184): 30 Sind L R 
104 (DB). (Clause (b) can come into operation 

though no relief coming under any of the previous 
clauses has been asked for.) previous 

( 510 nmVFrL 937 f‘” d230 (232) : 31 Sind L R 
510 (DB) (Clause (h) does not so widen the nro 

visions of S. 92 as to make S. 92 not otherwise 

each auhl)° SU ‘' 3 ttSaiDS ‘ S ‘ r:ln ^. applicable to 
Also see Note 28. 

4 AIR 1917 A11 336 (337) (DB) 

(’89) 12 Mad 157 (161) (DB). 1h 

3 . (’03) 25 All 631 (635) (DB). 

+ (’19) 6 AIR 1919 All 83 (89) (DB) (Court 

(issr, 

‘gmnf relief b/wty^afL'g“» 

and pay up the monies found due ) account 

(’27) 14 AIR 1927 Mad 416 (417) (DB) (n P . 
directing an account and to order ™ (Decree 
money found due is within the M pa y mon t of 
C31) 18 AIR 1931 1,1^127214^ 

(Conversion of trust property ‘into^n * 22 (DB) ’ 
promissory notes.) 1 y 1Dto Government 

4. (’42) 29 AIR 1942 Cal 34*tfq47\ . tt -r. , 

Col 211 (DB). 343(347) : ILR (1942) 1 
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12. Declarations. — It has already been seen in Note 5 that the section pre. 
supposes the existence of a trust and that consequently suits for declaration that certain 
properties are trust properties, are not within the section. 1 It has also been seen that 
S. 92 will apply only where the relief asked for is one of the reliefs specified in the 
section. 2 A suit, therefore, for a declaration that the plaintiff is the duly constituted 
trustee, 3 or that plaintiff is entitled to an office 4 or that plaintiff, as founder of the trust, 
has a right to appoint the trustees 5 is outside the scope of the section. 

At the same time, when a suit is substantially one falling under section 92, its 
requirements cannot be evaded by asking for a bare declaration under the Specific Relief 
Act. 6 A declaration may also be granted where it is ancillary to the relief claimed in the 
section, 7 or where such relief cannot be granted without granting the declaration. 8 

13. Appointment of receiver. — In a suit under S. 92, the Court has power 
under the general cl. (h) of the section, to appoint a receiver pendente lite and take the 
management of the trust out of the hands of the trustees. See O. 40 R. 1, Note 7. 

14. Costs. — The Court has power in a scheme suit to order that a party should 
bear his own costs or that the costs of all the parties should come out of the trust estate, 
or to pass such other order as it thinks fit. 1 Where, however, the Judge decides that 


Note 12 

1. (’42) 29AIR 1942 Cal 1 (13) : ILR (1941) 2 Cal 
434 (DB). (Declaration ns to validity of wakf and 
that suit properties bolong to wakf is beyond S. 92— 
Court can grant relief even if some of reliefs 
claimed could only be obtained under S. 92.) 

(’41) 28 AIR 1941 Cal 68 (72) (DB). 

(’40) 27 AIR 1940 Cal 236 (241) : ILR (1940) 1 Cal 
575. (Bequest for education of Hindu boys and 
girls—Representative suit on behalf of Hindu boys 
and girls for declaration of trust in their favour— 
Suit docs not fall under S. 92—Consent in writing 
of Advocate-General is not necessary.) 

(’40) 27 AIR 1940 Mad 81 (81). (Suit by certain 
persons on behalf of all the villagers for a declara¬ 
tion that the suit properly belougs to the temple 
in their village, that certain alienations thereof by 
the pujaris are void and not binding on the insti¬ 
tution is maintainable against the alienees apart 
from the provisions of S. 92.) 
t C03) 25 All 631 (634). 

(’33) 20 AIR 1933 Lab 670 (G71). 
f (’33) 20 AIR 1933 Pat 246 (247) : 13 Pat 65. 
(Suit for declaration that certain property is pub¬ 
lic property to which the Hindu community is 
entitled to go for worship is not within this section.) 
(’19) 6 AIR 1919 Lnh 56 (57) (DB). 

(’20) 7 AIR 1920 Lah 455 (456). 

(’29) 16 AIR 1929 Lah 740 (741) (DB). 
f (’99) 21 All 187 (188) (DB). (Suit for declaration 
that a land is a graveyard, etc.) 

(’08) 30 All 111: 5 All L Jour 23 (29).(Declaration 
that charge is subject to trust.) 

(’34) 21 AIR 1934 Nag 277 (277). (Suit for declara¬ 
tion that certain property constitutes a public 
trust.) 

Also seo Note 5. 

2. See Note 9. 

3. See Note 6. 

4 . See Note 7. 

5. (’27) 14 AIR 1927 All 257 (258): 49 All 435(DB). 

6. ('26) 13 AIR 1926 Mad 1029 (1030). 


(’10) 5 Ind Cas 515 (517) (Mad). 

(’22) 9 AIR 1922 All 349 (351,352):44AU622(DB). 
Also see Note 4. 

7. See Note 11. 

(’31) 21 AIR 1934 Bom 257 (260). (Declaration 
that property in question is trust property may 
be granted in addition to the reliefs specified in 
this section.) 

(’32) 19 AIR 1932 Pat 33 (52) : 11 Pat 288 (DB). 

8. (’41) 28 AIR 1941 Cal 68 (72) (DB). 

Note 14 

1. (’42) 29 AIR 1942 Rang 75 (76) (DB). (Applica¬ 
tion by trustees under scheme to appoint another 
trustee to fill up vacancy among them — Trustees 
should not be saddled with costs — Unless it was 
proper to order objectors to pay the costs, the costs 
of the trustees should be ordered to bs paid out of 
the trust funds.) 

('12) 17 Ind Cas 441 (442) (PC). (Trustee ordered 
to pay costs in first instance and then recoup him¬ 
self from the estate.) 

(’99) 1 Bom L R 743 (753) (DB). (Parties to bear 
their own costs.) 

(’03) 26 Mad 450 (453) (DB). (Costs in appellate 
Court to bo costs in the suit.) 

(’05) 28 Mad 319 (328) (DB). (Costs to come out of 
funds of estate.) 

(’83) 7 Bom 19 (33) : 9 Ind App 86 (PC). (Appel¬ 
lant to bear bis own costs as benefited by the 
decree a9 it stands.) 

(’80) 5 Cal 228 (245) (DB). (Decree relating to 
recovery of costs out of the estate reversed as far as 
one of the defendants was concerned.) 

(’36) 03 Cal L Jour 573 (578) (DB). (In a suit 
under Section 92, Civil Pro. Code, for removal of 
rautwallis of a mosque and other consequential 
reliefs, which has been instituted bona fide&ndin 
which after protraoted proceedings it is found that 
the allegations of the plaintiffs are well founded 
and substantiated, it is only proper that the plain¬ 
tiffs should get all their costs out of the funds of 
the wakf estate.) 
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there is no misfeasance, his jurisdiction in the matter ends and he cannot order that the 
costs should come out of the estate * Costs of Advocate-Genera!, as between attorney and 
chent, come, as a rule, out of the trust fund; 3 so also the costs of the trustee defendants if 

toTheT l ° CUrred f0r purp03a3 of administration of the trust; but the taxing officer's order 
to the contrary w.U not be set aside by the Court.* Where a suit brought by a trustee is 

*r Z 

removal of the trustee could be granted by the Court. The Calcutta, Bombay Allahabad 
and Lahore High Courts, following the undermentioned decisions* of the Madras Hich 
Court held that it could be granted, either as coming within the words "such furthfr or 

Other fipr^q’ ° r “ bein S lnvolved *** «*<* P^yer for the appointment of a new trustee 3 
Other decisions of the Madras High Court, however, held that such a prayer could no be 

granted under the section. 3 The conflict is now set at rest by the introduction of this new 

clause and a suit for removal of a trustee can now be brought under s 92 even If the 

EriiSS-.-suss 

c&ae may_be^ regarded as one in which the direction of the Court is ne^e^ary for ffie 

( ' \ *>'•? ATI) 1 HOP » m i a ^ ■ ■ ■— _ 


1936 Mad 495 ( 496 » 4 °7) (DB). (It is 
not customary to make a trustee personally liable 
unless he has done something that is not merely 

rsr ? 8 bUt r reas ° nable and unrighte* 
nnt'thl h r r U3tee ba3 utter, y fai,ed to carry 
, p n nH t d *r C i ” 3 m trusl and takes up an obstruct- 

Cou^t wm°hi U " n ? i h 1 C ° UrSe ° f tbe ^tigation, the 
the tr^teeO J J ln awardiu 8 costs against 

2 t*n hn G) 3 , AIR 1916 Pat 306 ( 307 > ( DB )- (Each side 
to bear its own costs.) 

3. f ( 83) 7 Bom 19 (33) : 9 Ind Ann 86 (PC) 

4. (’95) 20 Bom‘301 (303). l P U ° ,# 

tl R , 19 ; 12 B ° m l 25 (128 > [1842) 

provtonsolS. 92 T deC “ etl ‘° knOW ‘ he 

, Note 15 

1. tC91) 14 Mad 186 (189) (SB). (Power of removal 
is implied in such further or other relief ”1 
(’ll) 9 Ind Cas 168 (169, (DB, (Mad) } 

[Sec also ('89) 12 Mad 157 (163) (DB). (Doubling n 

A " 200 12031 (DB) («enS^ U | b oome ) 

under the appointment of new trustee ”, 

( 98) 20 All 46 (51, 52) (DB). 
t C ,J7 ) 24 Cal 418 (426) (DB). 

< '°n 5 v ) ofv£‘^ov°a U b) 460 ^ <DB >' 

(’91) 15 Bom 612 (624) (DB). 

I (’97) 21 Bom 48 (51,52)(DB). (Prayer is involved 
in appointment of new trustees.) 

(’98) 22 Bom 493 (494) (DB). 

TO t (3gi. l - Bom LR118 ,i23) < db >- 


!1°^ 490 . 7 Pun Pe No. 78, p. 398 (400). 

3. f ( 94) 17 Mad 4G2 (468) (FB). 

S'*°> 7 ;l ° d pas 868 (869) (DB) (Mad). 

rVmni , Gas 728(729)(DB) (Mad). (Court cannot 
l ? trastM but may associate another with him.) 
( 10, 5 Ind Cas 515 (517) (Mad). 

1? ) 4 A IR 1917 Mad 420 < 43 °) (DB). (Removal 

cannot be granted.) ' 1 mo ' ai 

[But see (’99) 22 Mad 361 (364) (DB). (Power to 
remove trustee was however assumed.)] 

4. f(’24) 11 AIR 1924 Oudh 261 (262) • “>7 Oudli 
Amoved ) (DB) ‘ (Wabant ia a truste ° and can be 

( ’hoLV nd ° aS 503 ( 5 l °l (DB) < AII >* (Court cannot 
however remove a sajjadanasbin from his oflice as 
be is not a mere trustee.) 

(’12) 16 Ind Cas 9 (12) (DB) (Cal). 

( 13)35 All 98(101):l8lnd Cas 573(571) (DB). (Suit 
;or removal of trustee must be only under S 9-> ) 
t CM 2 AIR 1915 Mad 1044 (1047) (DB). (Cannot 
be removed without a suit under S. 92.) 

(15, 2 AIR 1915 All 335 (335) (DB). 

( IS) 5 AIR 1918 Lah 76 (77) (DB,. 

(’13) 20 Ind Cas 767 (767) (DB) (Mad). (Suit for 

and foc aetuin « " 

< 7 9 i 0 A ' B 11,19 !59 (159) : 42 Mad 668 (DB) 

(Court can question an appointment if it “V 
made reasonably.) 1 ltl 13 not 

(’36) 23 AIR 1936 All 97 do 1 ?) - 5 ft ah 

5. (’25, 12 AIR 1925 Cal 1106 (1107) (DB) DB) * 

6 . (’40) 27 AIR 1940 Pat 425 (428, 429) (DB). 

4CPC. 52. 
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administration of the trust, and the relief claimed, cognate to the removal of a trustee,, 
and that, therefore, the suit is governed by this section . 7 The Bombay High Court, on the 
other hand, holds that the mere fact that it resembles a suit for the removal of a trustee 
■will not make the section applicable. The suit must be clearly one within the section and 
must be based on a breach of trust or on the necessity of the direction of the Court being 
given for the administration of the trust . 8 


The guiding principle in granting or refusing a prayer for the removal of a trustee 
under this settion is to see whether in the particular case, it is for the welfare of the 
trust to do so , 9 having regard to the original purposes of the trust . 10 The primary duty 
of the Court is to consider the interests of the public or that part of the public for whosa 
benefit the trust was created . 11 Every mistake, neglect of duty or inaccuracy of conduct 
is not necessarily a ground for removal . 12 Nor is even misconduct on the part of the 
trustee such a ground unless it is for the benefit of the trust to remove him . 18 On the 
other hand, a Court can always remove a trustee under this section even in the absence 
of proof of misconduct or misappropriation if it is in the interests of the trust to do so . 14 

The following grounds have been held sufficient, to order the removal of a trustee- 
in the interests of the trust : 


(l) Trustee, asserting a hostile title in himself to the trust properties or 
alienating the same 15 or claiming a right to utilise the income for his own 
purposes . 10 A mere assertion, however, that the trust properties are his 
private properties is not a sufficient ground for his removal unless his 
attitude is unreasonable or mala fide , and amounting to a breach of 
trust . 17 The fact that a trustee puts forth an unwarranted claim to the 
right of exclusive management is not a sufficient ground for his removal . 18 


7. (’19) 6 AIR 1919 Mad 159(160):42 Mad G68(DB). 
t (-17) 4 AIR 1917 Mad 214 (215, 217) (DB). (Suit 
in substance for removal of trustee is one under the 
Section but where preferential right is claimed, suit 
is not one for removal. Cf. however 26 Mad 450.) 

(■25) 12 AIR 1925 Pat 544(546) : 4 Put 741 (DB). 

8. *(’23) 10 AIR 1923 Bom G7(6S):46 Bom 101 (DB). 

9. (’20) 7 AIR 1920 Cal 210 (222) (DB). 

(’25) 12 AIR 1925 Mad 1011 (1012) (DB). (No 
misappropriation — Trustee as much interested in 
the trust as others—Removal not desirable.) 

(’18) 5 AIR 1918 Mad 56 (60) (DB). 

(’35) 22 AIR 1935 Pat 111 (115): 14 Pat 379 (DB). 

10. (’99) 1 Bom LR743(753)(DB). (No misconduct 
of any kind—Mahant is not liable to dismissal.) 
[See (’26) 13 AIR 1926 Lah 100 (108) : 7 Lah 

275 (DB). (Original purposes of the trust must be 
looked to.)] 

11. (’34) 21 AIR 1934 P C 53(54) (PC). (Defendant 
mutawftllis' removal on account of their insolvency 
and mismanagement and keeping the charity in a 
deplorable condition.) 

12 + (’28) 15 AIR 1928 Cal 225 (226) (DB). 

(’97) 21 Bom 556 (560) (DB). (Mere lax manage¬ 
ment is no ground for removal of a trustee.) 

(-23) 10 AIR 1923 Mad 163 (167) (DB). (Failure to 
keep accounts without any wilful default.) 

(■18) 5 AIR 1918 Mad 56 (GO) (DB). (Misappropria¬ 
tion—Trustee removed.) 

(’29) 16 A 1 R 1929 All 433 (436) (DB). (Mere in¬ 
accuracy in accounts or petty neglect of duty or 
indebtedness—No ground for removal.) 

13. (’19) 6 AIR 1919 Mad 575 (578) (DB). 


('99) 1 Bom LR 743 (748) (DB). (Mahant—No case 
of misconduct proved.) 

(’99) 2 Oudh Caa 340 (343) (DB). (Misconduct, 
immorality and breach of trust held to be grounds 
for removal.) 

(’21) 8 AIR 1921 Mad 467 (470) (DB). (Hereditary 
archakas bona fide appropriating surplus income 
of lands—No ground for removal.) 

14. (’41) 28 AIR 1941 Bora 317(322): ILR (1941> 
Bom 556 (DB). 

*(’25) 12 AIR 1925 Mad 1070 (1078) (SB). 

15. (’27) 14 AIR 1927 Mad 1033 (1034) (DB). 
(’24) 11 AIR 1924 Lah 107 (108): 4 Lah 364 (DB), 

(Adverse title.) 

(’26) 13 AIR 1926 Mad 280 (280) (DB). (Alienating 

property.) _ 

[See (’33) 20 AIR 1933 Oudh 22(27) :8 Luck 266 
(DB). (Adverse title and mismanagement.)] 

16. (’91) 15 Bom 612 (623, 624) (DB). 

f (’22) 9 AIR 1922 P C 325 (332): 45 Mad 565:4fr 
Ind App 237 (PC). 

17. (’41) 28 A I R 1941 Cal 68 (74) (DB). (Mere 
assertion in a suit under S. 92, C. P. Code, by a- 
trustee that trust properties are private properties 
is not by itself a sufficient ground for hiB removal. 
If ho committed any breach of trust before the 
suit, his conduct in the course of the suit is an 
important element to be taken into consideration 
in deciding whether the breach should be condoned 
and be should be allowed to retain the office.) 

(’28) 15 AIR 1928 Mad 879 (886) (DB). 

18. (’41) 28 AIR 1941 Bom 317(322): ILR (19411- 
Bom 556 (DB). 
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( 2 ) Trustee being guilty of a breach of trust or misappropriation of the trust 

funds 10 or having concurred in a breach of trust. 20 

(3) Falsification of accounts. 21 

(4) Trustee being guilty of wanton waste and neglect of duty. 23 

(5) Lack of capacity to manage. 23 

(6) Bad character. 24 


Where, in a suit by one trustee under this section for removal of a co-trustee the 
latter charges the plaintiff himself as being guilty of misconduct, the Court can go into 
the question and if necessary remove the plaintiff himself from the trusteeship. 25 

The High Court of Madras has held that the relief of removal of a trustee does 
not carry with it the relief of delivery of possession of the lands attached to the trust 20 
But the Judicial Commissioner's Court of Nagpur has held that, in a suit under this 
section for tho removal of a trustee, a decree for delivery of possession of the trust 
properties to the new trustee could be granted. 2 ^ 

It was held by the Bombay High Couit that where the Court frames a scheme 
m a suit under this section, it is desirable to provide therein for the removal of the 
trustees for breaches of trust, so that the removal of the trustee, in case of default may 
be obtained by way of execution of the decree and without the trouble and expense of a 
regular suit. The said decision has, however, been dissented from by the High Court of 
Madras and the Court of the Judicial Commissioner of Nagpur 30 and does not appear 
to be a sound one m view of the decision of the Privy Council in the undermentioned 
ease. In any case, where the scheme does not provide for the removal of the trustee 
B.rx application for the removal of the trustee is not the proper procedure but a suit 
under this section is necessary. 33 Where a scheme provides for the removal of a trustee 


1 ®; <’ 24 ) HAIR 1924 Cal 1024 (1025) (DB). 
(Breach of trust and other things.) 

<‘10)8 Ind Cas 545 (545) (DB) (Mad). (Mieappropria- 

20. (’24) 11 AIR 1924 Cal 1024 (1025) (DB). 

21. (’22) 9 AIR 1922 P C 325 (332): 45 Mad 565 : 
49 Ind App 237 (PC). (Falsification of accounts.) 

(’17) 4 A I R 1917 Oudh 375 (380) : 20 Oudh Cus 

49 (DB). (Neglect and mismanagement—Accounts 
not produced.) 

(’99) 22 Mad 481 (483) (DB). 

22. (’40) 27 AIR 1940 Lab 356 (358). 

( 07) 2 Mad L Tim 94 (95) (DB). (Gross neglect of 
duty.) 

(’24) 11 AIR 1924 Cal 1024 (1025) (DB). 

(’24) 11 AIR 1924 Mad 491 (492) (DB). (Not apply, 
ing inam in a proper manner to the mosque.) 

23. f (’24) 11 AIR 1924 Cal 1024 (1025) (DB). 

24. (’40) 27 AIR 1940 P C 24 (27) : 67 Ind Ann 
32 : ILR (1940) 1 Cal 266 : ILlt (1940) Ear P C 

47 (PC). (Suit for removal of mahnnt _ Moral 

character of the mahant is directly relevant to the 
issue arising in tho euit, viz., his fitness to remain 
in office.) 

(’40) 27 AIR 1910 Lah 350 (358). (Sanyasi of tem¬ 
ple — Bad character — Worshippers, especially 
women, ceasing to go to temple.) 

25. (’25) 12 AIR 1925 Mad 820 (821) (DB). 

26. CIO) 8 Ind Cas 525 (525) (DB) (Mud). 

27. (’34) 21 AIR 1934 Nag 48 (50). 

28. (1900) 24 Bom 15 (49) (DB). 


loee aiso t d<) 24 AIR 1937 Bom 124 (132, 133) 
(DB) (A scheme providing a means for the remo¬ 
val of a trustee without recourse to the Court does 
not offend any law. Section 92, Civil Procedure 
Code, does not render invalid or ineffectual a 
clause in a scheme that the trustee may be re 
moved from his office by the District Judge of his 
own motion speaking of tho District Judge as an 
individual, not tho District Court. The District 
Judge may bo validly empowered as a persona 
designator remove trustees. Tho power to remove 
includes the power to suspend them and to appoint 

a manager to act during the period of suspen- 
sion.JJ c 

2 58<>VdB) 13 AIR 1926 Ma<i 559 (5C1) : 49 Mad 

30. (’31) 18 AIR 1931 Nag 82 (82). 

sfnd n L°R 308 22 AIR 1935 Sin(1 210 < 210 > : 2 9 

31. (’25) 12 AIR 1925 P C 155 (156) (PC) 

3 3 2 9I ( (£b)! 9 AIR 19,2 ° Udh 135 U37) : 17 Luck 

(’35) 22 AIR 1935 All 273 (275) (DB). (Although a 
scheme was originally drawn up in a proper pro 

ceeding under S. 92, Civil Procedure Code t ,mt 

fact does not remove the necessity imposed bv tho 
section for the obtaining of sanction before {ho 
Court can act under the section and remove a 
trustee or appoint another trustee 1 

308^ 22 AIU 1935 Sind 210 (210 *J : 2 9 Sind L It 
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for unfitness, the power can be exercised in the course of proceedings arising out of the 
scheme, even though the trustee be found unfit by reason of a breach of trust and a suit 
under this section is not necessary. 33 Where a hereditary trustee is removed by a decree 
in a scheme suit, it is not proper to provide in the decree that the descendants of the 
trustee are for ever debarred from holding the office. 34 

A Court has power under this section to remove a trustee not only from his 
temporal position as manager of the trust properties but also from his position as 
spiritual head where the two offices are inseparable or closely connected together. 35 

As to whether a sajjadanashin can be removed under this section, see the under¬ 
mentioned cases. 36 

Where a will creates a trust and the trustees are wrongly called executors,' the 
proper procedure for removal of the trustees is by a suit under this section and not by 
a petition under s. 301 of the Succession Act. 37 

Where A trustee is removed under this section, the Court should, before appointing 
a new trustee, give public notice in such a way as to enable claimants to the office to 
come forward and put in their respective claims. 38 


16. Appointment of a new trustee — Clause (b) _Under this section, the 

Court has complete discretion in appointing any person as a trustee and in arranging for 
the management of the trust. 1 One of the principles to be remembered in exercising the 
power of appointing a trustee is that no right of inheritance attaches to a religious 
institution. It is by appointment that one officer succeeds to another and such appointment 
is made either by the original founder, or by the superintendent of the trust, or failing 
these, by the ruling power. The appointment of a mutawalli to a ioaqf is a matter 
regarding religious usages within the meaning of Regulation XV of 1793 and must be 
determined with reference to the provisions of the Mahomedan law on the subject. In 
respect of waqfs created for public purposes of a religious nature, the District Judge may 
be assumed to have been authorised by virtue of S. 92 to exercise the powers of a Kazi. 2 

The duty of the Court is to appoint the most suitable persons available as trustees 
whether originally impleaded in the suit or not and, in doing so, it should take into 
consideration the wishes and rights of the founder, the past history of the institution and 
the way in which the management was carried out in the past. 3 


33. (’37) 24 AIR 1937 Bom 124 (127) (DB). 

34. (’19) G AIR 1919 Mad 515 (524) : 42 Mad 161 
(SB). 

35. (’40) 27 AIR 1940 P C 24 (29) : 67 Ind App 
32 : ILU (1940) 1 Cal 2G6 : ILR (1940) Kar P C 
47 (P C). (Matter one for consideration of Civil 
Court in each case — Where office is purely spiri¬ 
tual, the Court cannot remove the holder of the 
office.) 

36. (’09) 6 All L Jour 632(635) (DB). (No—When 
it is impossible.) 

(’34) 21 AIR 1934 Pat 443 (457) (DB). (Yes.) 

(•32) 19 AIR 1932 Pat 33 (52) : 11 Pat 283 (DB). 
(Yes.) 

37. (’38) 25 AIR 1938 All 197 (198) (DB). 

38. ( 37) 41 Cal W N 298 (303) (DB). (The law, 
however, does not make any provision of this 
nature; and, therefore, it cannot be laid down as a 
hard and fast rule that in all suits under S. 92 of 
the Code that is the procedure necessarily to be 
resorted to.) 


Note 16 

1. (’20) 7 AIR 1920 Cal 379 (380):47 Cal 866 (DB). 
f (’16) 3 AIR 1916 P C 132 (135):43 Cal 1035 : 8 
Low Bur Rul 517 : 43 Ind App 127 (PC). 

(’ll) 9 Ind Casd63 (168) (DB) (Mad). (Suit for ap¬ 
pointment of new trustee is within the section and 
requires sanction.) 

(’37) 24 AIR 1937 Oudh 193 (194) : 13 Luck 81 
(DB). (Illegitimacy will not necessarily be a dis¬ 
qualification for appointment as trustee.) 

2. f (’16) 3 AIR 1916 Cal 894 (900) : 43 Cal 467 
(DB). 

(’24) 11 AIR 1924 Cal 441 (441) (DB). 

3. (*41) 28 AIR 1941 Bom 317 (322) : ILR (1941) 
Bom 556 (DB). (Previous association of a person 
and his family with an institution is undoubtedly 
one of the matters which the Court should normally 
take into consideration—Jain family connected 
with management of Hindu temple for long time 
—Member belonging to family should not be 
deprived of his right to share in management of 
temple.) 
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* J Seotlon 539 °f tho Old Code contained the words "new trustees under the trust ” 
And this gave room for arguments that the appointment must be "in conformity with the 
original constitution of the trust or with the rules in force in respect of it ” This 
argument was however negatived by decisions which accordingly held that' it was 
competent for the Court to appoint new or additional trustees though not in conformity 
with the original constitution of the trust, if the interests of the trust demand it 1 The 
same view will obviously prevail under the present Code. 5 A Court will, however, refrain 
from appointing a person declared not fit to be appointed, by the author of the trust.” 

, , ? he words “ new trustee” under the Code mean “new trustee in the -place of an 
Ld ° nC , and therefore the section applies only when a new trustee is sought to be appointed 
m the place of an old one and not to a ease where there is no mutawalli, and the Court 

!L/ ked a P p °“ t a m -“-t-awalhP In cases of the latter class the Court can appoint a 

under tfe \r'l s a T* j** section and in the <*ereise of the powers of a Kazi 

under the Mahomedan law. 8 Under that law it was the duty of the Kazi whenever there 

was no one to administer the trust, to see that it was properly administered and for that 

p pose, to appoint a suitable trustee or manager of the property. That power, as has 

T ’ ”° W lies With the DiStri0t Jadee9 aad a Sub-Judge cannot recall 

such a ‘'"f 166 di6S aDd thS diSCiplea ° f the mutt wers Authorised by custom in 

waTnni , ,f PP ° m a a “ 00 !f° r ' a suit for a declaration by the disciples that the defendant 

Zste h'isl app0,nted ' that he should be ejected and that a successor of the deceased 
trustee should be appointed, is misconceived and does not lie under section 92 . 11 

As to appointment of trustee for vacancy in trusteeship under a scheme, see Note 21. 


(>3 . 7 > 41 ?al W N 298 (304) (DB). (Court ought to 
give public notice bo ag to enable claimants to office 

,. t 1 °^°? 1 ? T f £ rward aQd P ut iQ claims.) 

( 17) 4 AIR 1917 All 331 (334) (DB). 

*(’28) 15 AIR 1928 Mad 955 (957) (DB) 

C20) 7 AIR 1920 Cal 2!0 (215) (DB). (Founder hag 
a right to nominate tho shebait in certain events 
e. g. where the line originally indicated by the 
founder fails.) J 

C12) 17 Ind Caa 969 (971) (DB) (Cal). (Person Lav- 
mg pecuniary interest in the trust or a creditor of 
the endowment not to be appointed to the com- 
mittee of management.) 

(’35)22 AIR 1935 Pat 111 (116) : 14 Pat 379 (DB). 

(Interest of institution is the governing factor _ 

Arrangements should be made which will prevent 
mismanagement as has taken place.) 

4. (’05) 28 Mad 319 (323, 324) (DB) 

( ’ 19 ) G ALR 1919 All 83 (89) (DB). (Directing pro¬ 
perty to be delivered to new trustees ) 

+ (■28)15 AIR 1928 Mad 955 (957) (DB). (Addi¬ 
tional trustees may be appointed.) 

(’20) 7 AIR 1920 Mad 146 (146) (DB). (Additional 
trustees.) 

(’ll) 11 Ind Cus 728 (729) (DB) (Mad). (Court can 
associate a new person with the trustee ) 

t ( ' 12 > 16 Ind Cas 225 < 234 ) (DB) (Mad). (Additional 
trustees can be appointed.) 

(’19) 6 AIR 1919 Mad 575 (578) (DB). (If appoint- 
ment of additional trustee will lead to friction 
existing trustee alone may be allowed to continue 
as the sole trustee on terms.) 

(’20) 7 AIR 1920 Cal 379 (380) : 47 Cal 866 (DB). 
(Stranger appointed as mutawalli.) 


5. (’37) 41 Cal W N 298 (304) (DB). (Although 
regard must be paid to the line of devolution that 
may have been prescribed in the deed of endow¬ 
ment, it is permissible to the Court, in peculiar 
circumstances having regard to the exigency of the 
case to make a departure.) 

6 (-09) 37 Cal 263 (268-270) : 3 Ind Cas 419 (421) 
(13x3) • 

7 1284 8 (DB) AIR 1928 ° al 368 (369 ’ 3?0) : 55 Cftl 

( 03) 26 Mad 450 (452) (DB). (Suit for appointment 
of new trustee on the ground that defendants aro 
not lawful trustees and therefore office of trustee ia 
vacant held to be covered by cl. (b).) 

[See (’38) 25 AIR 1938 Pat 537 (538). (But the 
District Judge has no general power to remove 
mutawalli in miscellaneous proceedings, his powers 
in this respect being limited and defined by S. 92. 
Nor has he power in such proceedings to require 
tho mutawalli of a private endowment to render 
accounts.)] 

[But see (’34) 21 AIR 1934 Oudh 118 (121) : 9 
Luck 507.] 

8 • (M3) 30 AIR 1943 Oudh 278 (279). (Where 
there is an absolute vacancy in the office a muta¬ 
walli and a person has been nominated by the 
deceased mutawalli the District Judge can appoint 
bun as such without any suit under S. 92 C P 
Code.) 1 * 

9 1284 8 ( ) DB) AIR 1928 Cal 368 (369> 370) : 55 Cftl 

1 ( 0 49 + 1) , ( 1 DB?. AIR 1916 ° al 894 (9 ° 0) : 43 Cal 467 

11. (’99) 22* Mad 117 (119) (DB). 
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17. Vesting any property in a trustee — Clause (c). — This clause gives 

power to the Court, where it removes a trustee and appoints a new trustee, to vest the 

trust property in the new trustee. 1 This clause refers to cases where a new trustee is 

appointed and is not intended to cover cases in which it is sought to recover possession 

of the trust property by ejecting trespassers who are wrongfully in possession of it. 2 See 
also Note 28. 


18. Directing accounts and inquiries — Clause (d)_This clause is new. 

A relief for accounts was not one of the reliefs specifically provided for by S. 539 of the 

old Code. But the Bombay High Court held that a relief of the nature indicated in this 

clause came within the words “such further or other relief” 1 and that it was the first 

and most important thing to be done in such suits. 2 The new clause gives effect to the 

Bombay decisions. A suit for accounts of the trust property will now clearly fall within 
the section. 3 

An order for the payment of the amount found to be due on the taking of 
accounts will be within the section. 4 But a claim for damages for loss caused by the 
misconduct of the trustee is not one of the reliefs specified in the section and cannot be 
granted in a suit for directing accounts and inquiries. 6 

In taking accounts under this section, the claim of the trustee against the trust 
for moneys due to him may also be considered, even if his right to sue in respect of those 
items is barred by limitation. The reason is that though the right to sue is barred, the 
claim is otherwise unaffected. 0 

In a suit for accounts under this section, all the trustees must be joined as parties. 
They may be asked to account on one of two bases, (a) for the moneys they have 
received, or (b) for the moneys they ought to have received. In the latter case the suit 
will not be one for damages for negligence. It is only a case of taking accounts on a 
particularly onerous basis known as the basis of wilful default. 7 It is a general principle 
that bach accounting will not bo decreed except on proof of dishonesty and malversation. 8 


Note 17 

1. (’06) 28 All 112 (117) (DB). 

[See (’41) 1941 Nag L Jour 587 (588) (DB). (A 
suit in which persons interested in the trust, to 
wit, the settlors of the trust ask one of the 
trustees to hand over trust properties to them is 
not within the section.)] 

2. *(’32) 19 AIR 1932 Rang 132 (136) : 10 Rang 
342 (DB). 

Note 18 

1. (’92) 16 Bom 626 (629). 

('97) 21 Bom 48 (51) (DB). 

(’08) 10 Bom L It 87 (89) (DB). 

(’91) 15 Bom 612 (624) (DB). (Court actually order¬ 
ed the taking of accounts.) 

2. f (1900) 24 Bom 50 (54) : 26 Ind App 199 (PC). 
(On appeal from 12 Bom 247.) 

(’12) 17 Ind Cas 969 (971) (DB) (Cal). (Income of 
endowment uncertain and variable—It is extremely 
desirable that audits should be fairly frequent.) 

3. t (’24) 11 Allt 1924 Bom 518 (519, 520) (DB). 
(’18) 5 AIR 1918 Bom 131(136):42 Bom 742 (DB). 
(’21) 8 Allt 1921 Mad 479 (479) (DB). (Claim for 

accounts by trustees against subordinate trustee.) 
(’24) 11 Allt 1924 Mad 882 (883). (Suit for manda¬ 
tory injunction to compel defendant to deposit 
amount in Court is in effect a suit for accounts 
under S. 92.) 


(’15) 2 AIR 1915 All 69 (69) (DB). 
t('19) 6 AIR 1919 All 203 (205) (DB). (Suit for 
accounts against trustees appointed under a com¬ 
promise.) 

4. (’27) 14 AIR 1927 Mad 416 (417) (DB). 

(’21) 8 AIR 1921 Mad 479 (479) (DB). (Suit by 
trustee against subordinate trustee for accounts is 
within this section.) 

*('35) 22 AIR 1935 Mad 825 (826) : 58 Mad 988 
(FB). 

[But see ('34) 21 AIR 1934 Nag 48 (50).] 

5. (’26) 13 All! 1926 Mad (509) (510). 

6. (’16) 3 AIR 1916 Mad 720 (723) : 39 Mad 365 
(DB). 

Also see O. 8 R. 6, N. 6. 

7. (’41) 1941 Nag L Jour 587 (589) (DB). (The 
account being finally taken, it would then be a 
matter for direction as to which of the trustees is 
liable in the first place, though they all would be 
liable in the event — The primary liability would 
be on the trustee who has received the money, and 
the final liability on all together.) 

8. f (’28) 15 AIR 1928 Mad 879 (887) (DB). 

[See also (’41) 1941 Nag L Jour 587 (589) (DB). 
(Plaint should allege against one or more of the 
trustees acts which would justify the Court in 
taking accounts not in the ordinary way but on 
the footing of wilful default.)] 
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Where a trustee is removed under clause (a), it is not obligatory on the Court to 
make an order for accounts in every case. 9 

19. Declaring what proportion, etc. — Clause (e). — The words “what 
proportion of the trust property or of the interest therein shall be allocated to any 
particular object of the trust” have been substituted for the words “ the proportion in 
which its objects are entitled” in order to make the clause more clear. A suit for a 
declaration as to whether the offerings' made to a deity belong' to the pujaris exclusively 
or should bo divided between the pujaris and the temple servants and if so what proportion 
of the offerings should be allocated to the pujaris and the temple servants respectively, 
is one coming under this clause 1 inasmuch as the suit is in substance one to declare what 
the trust properties are and for the directions of the Court for the administration of the 
trust properties. The clause contemplates one of two cases, (a) where the creator of the 
trust had allotted a sum of money to several objects and the Court is asked to apportion 
svich sum among them and (b) where on account of changed circumstances, the Court is 
asked to make new allotments to the several objects of the trust. 2 The essence of this 
clause and cl. (g) is the directions from the Court concerning the management of the trust. 2 

20. Authorising alienation of trust property—Clause (f)_As has already 

been seen in Note 16 the powers of a Kazi under the Mahomedan law are exercised by 
the District Judge in the mofussil 1 and where a mutawalli claims permission to execute 
a lease, it can be granted by the District Judge in the exercise of his powers as Kazi and 
without any suit for that purpose. It is only where all the essentials for the applicability 
of the section are present, that such a permission must be sought for by way of a suit. 2 

It is a general principle of law that though it is not competent as a rule for a 
shebait to alienate trust property, yet he will be entitled to do so whero it is necessary for 
the benefit or preservation of the estate or for the purpose of preventing it from hostile 
or litigious attacks. 3 The position of a shebait or head of a mutt is, in fact, that of the 
manager of an infant heir and where debts are contracted by him for purposes binding on 
the mutt, a decree will be passed charging the income of the mutt for such debts. 4 Where 
the shebait or trustee as such commits trespass and is mulcted in damages against the 
estate, the debutter property will be liable for it. 6 

Debutter property is not absolutely inalienable but can be alienated for legal 
necessity. The trustee can create derivative tenures over the trust property conformable 
to usage but a permanent lease at a fixed rent for all time cannot be a proper act of 
management and will be, on the other hand, a breach of duty. 7 

2. (’20) 7 AIR 1920 Cal 129(130): 47 Cal592(D13). 

3. (’07) 34 Cal 249 (255, 256) (DB). 

+ (’04) 27 Mail 435 (439, 155, 456) (DB). 

(’75) 23 Suth W II 253 (255, 256) : 2 Ind Ann 145 
(PC). 

4. f (’OS) 35 Cal 226 (229, 231) (SB). (Hereditary 
trustee cannot alienate office of shebaitship except 
for necessity.) 

(’OS) 31 Mad 47 (49) (DB). 

5. f (’06) 10 Cal W N 1000 (1002, 1003). 

6. (’04) 27 Mad 465 (472, 476) (FB). 

(’70) 13 Suth \V It IS (19) : 13 Moo Ind App 270 
(PC). 

7. (’09) 36 Cal 1003(1013): 36 Ind App 148‘ 4 Ind 

Can 449 (451) (PC). na 

(’05) 28 Mad 391 (392) (DB). 

( 7pc) 13 Suth W 1418 (20): 13 Mo ° Ind A PP *70 


3. (’37) 41 Cal W N 298 (306) (DB). (Income of 
endowment quite small—Expenditure not leaving 
much in sbapo of balance — Decree for accounts 
not passed.) 

(’40) 27 Allt 1940 P C 24 (30) : 67 Ind App 32 : 
I L R (1940) 1 Cal 266 : I L It (1940) Kar P C 
47 (PC). (Schemeframed—New mabant appointed 
— Privy Council considered that on the whole the 
matter bad better be left to the new trustee.) 

Note 19 

1. t (’21) 8 AIK 1921 Bom 297 (299) : 45 Bom 683 
(DB). 

2. (’42) 29 AIR 1912 Cal 343 (350) : I L R (1942) 
1 Cal 211 (DB). 

3. (’42) 29 AIR 1942 Cal 343 (350) : I L R (1942) 
1 Cal 211 (DB). 

Note 20 

1. See Note 16. 
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21. Settling a scheme — Clause (g)—The Civil Court which in the British 
Indian system, has taken the place of the Kazi in the Mahomedan law, has a complete 
discretion in arranging for the management of a public trust, though “in giving effect to 
the provisions of this section and in appointing new trustees and settling a scheme it is 
entitled to take into consideration, not merely the wishes of the founder so far as they 
can be ascertained, but also the past history of the institution and the way in which the 
management has been carried out heretofore, in conjunction with other existing conditions 
that may have grown up since its foundation." 1 Such conditions would include the existing 
rights of individuals to the trusteeship of endowment, though the Courts are averse 
generally to the creation of a hereditary right to the office of a public trustee. 2 

The main thing to be remembered is the welfare and interests of the trust. 3 The 
jurisdiction of the Court to frame a scheme is not excluded by the fact that the temple, 
for which the scheme is to be framed, is subject to a temple committee 4 or is managed by 
a caste or section of the public. 5 It is desirable, however, that it should be framed in 
such a way as to meet the exigencies of the case without unduly interfering with the 
powers of the temple committee, 6 or impairing the authority of the mahant or the duly 
constituted manager of the institution. 7 


In framing a scheme under the section, the Court is not restricted to the arrange¬ 
ment contemplated by the author of the trust, though as a general rule, it ought not to 
depart therefrom except for very strong reasons. 0 Thus, the Court can provide for the 
management by co-trustees in rotation or otherwise alter the original scheme in the 
interests of the institution 0 such as by providing for new or additional trustees. 10 

The ground on which the relief for the settlement of a scheme should be granted 
does not depend upon any charges against the trustees at all, but upon its being necessary 
for the welfare of the trust and upon its being conducive to the better management of the 


Note 21 

1. f (’16) 3 AIR 1916 P C 132 (135): 43 Cal 1085: 
43 Ind App 127 : 8 Low Bur Rul 517 (PC). 

(’22) 9 AIR 1922 Mud 409 (411) (DB). (Not desir¬ 
able to impose condition on hereditary trustee but 
where necessary in particular circumstances, the 
Court is entitled to impose it.) 

(’12) 17 Ind Cas 441 (442) (PC). (Frame of scheme is 
largely a matter for the discretion of the Court.) 
[See also (’37) 41 Cal W N 298 (304) (DB). (Court 
has complete discretion in the matter — Court 
Deed not frame a detailed scheme if it thinks that 
certain directions given by it to the newly appoin¬ 
ted trustee would be enough.) 

(’17) 4 AIR 1917 All 331 (334) (DB). 

(’06) 8 Bom L R 756 (757) (DB).] 

2. (’12) 16 Ind Cas 225 (233) (Mad). 

[See (’41) 28 AIR 1941 Bom 317 (322) : ILR 
(1911) Bom 556 (DB). (Association with institu¬ 
tion is factor to bo considered in appointing 
manager of institution.)] * 

3. (’42) 29 AIR 1942 Cal 343 (350) : ILR (1942) 1 
Cal 211 (DB). (The essence of S. 92 (e) and (g) is 
directions from the Court concerning the manage¬ 
ment of the trust. A direction that in the admi¬ 
nistration of the trust, trustee should do a certain 
thing or abstain from doing a certain thing is not 
alien to a scheme of management.) 

(’26) 13 AIR 1926 Mad 1150 (1153). 

4. *(’17) 4 AIR 1917 Mad 551 (554, 560) : 39 
Mad 700 (DB). 

5. (’17) 4 AIR 1917 Mad 426 (427, 428) (DB). 


6. (’17) 4 AIR 1917 Mad 551 (560) : 39 Mad 700 
(DB). (Temple committee.) 

7. ('07) 30 Mad 138 : 34 Ind App 78 : 9 Bom LR 
588 (590) (PC). (Scheme framed without impairing 
the authority of the mahant.) 

(*30) 17 AIR 1930 Mad 466 (469) (DB). (Though 
there is general trustee, a scheme regulating daily 
worship by archakas, not objectionable.) 

[See (’41) 28 AIR 1941 Cal 618 (622, 623) (DB). 
(Powers of mahant can be curtailed in scheme but 
only to extent indicated in scheme either expressly 
or by necessary implication.)] 

[Sec also (’41) 28 AIR 1941 Bom 317 (321): ILR 
(1941) Bom 556 (DB). (Framing scheme may 
involve removal or appointment of trustees.)] 

8. (’39) 26 AIR 1939 Mad 920 (921) : ILR (1940) 
Mad 300 (DB). (If provisions of a trust deed are 
likely to result in the frustration to a large extent 
of the objects of the trust, Court can permit devia¬ 
tion from the trust deed—Trust for giving loans 
for educational purposes—Trust deed providing for 
security being given by the students in a certain 
form—Court can alter the form of seourity.) 

(’23) 10 AIR 1923 Pat 420 (421) (DB). 

(’32) 19 AIR 1932 Pat 33 (54) : 11 Pat 288 (DB). 
(Court not bound by the terms of the grant or 
usage.) 

9. (’04) 27 Mad 192 (198, 201, 202) (DB). 

10. (’05) 28 Mad 319 (323, 324, 325) (DB). 

(’24) 11 AIR 1924 Rang 134 (135) (DB). (Mosque 
with majority of Bengali worshippers — Scheme 
should provide for majority of Bengali trustees.) 


PUBLIC CHARITIES 


IS 92 N 21J 825 


trust property. When a scheme is working properly, the Court will, in fact, refuse to alter 
it on the mere allegation of mismanagement and malversation by the trustees. 12 Such 
a ground is not sufficient for altering the scheme itself, though it may be a ground for 
removal of the trustees. Where, however, there is mismanagement and there is a large 

1DC ,°“ e uns P Gnfc ’ or * where a temple has got temple properties and also kattalai 
properties (which are in the nature of distinct endowments themselves) and the manage¬ 
ment and mixing up of the various kattalais is likely to lead to embezzlement, it will be 

rft^ ltLC1LUt ^ lOUD u t0 See ^ th f J a ! d of the 00111:6 in framiQ g a scheme. 16 In fact, in that 
properties^ 6 SChemGS Sh ° uld be framed for the tem P le Properties and the katlalai 

framing^scheme 4 : may ’ “ * deSil ' ab ’ S “ sh ° U ‘ d ' d ° the foUowin 8 things in 

(1) Give necessary directions with reference to the property of the trust and 

the zncome therefrom. A scheme which does not ascertain tho income 
and expenses of the trust is an unsatisfactory scheme. 18 

( 2 ) Provide some authority for supervising the administration by the trustees 19 

But a clause empowering the Court to exercise disciplinary jurisdiction 

o\er the trustees is invalid as it makes the Court practically the superin¬ 
tendent of the institution. 20 y 

(8) Provide that any person interested in addition to the trustee, shall be at 
liberty to ask the Court by way of application for directions to carry 
out the scheme.- There is a conflict of opinion os to whether a reservation 
of a right to a person or persons to ask the Court by way of application 

f0r , a ’ t {. CO ™™ g Wlt,nn Me section is valid. The High Court of Madras 
and the Judicial Commissioner's Court of Nagpur hove held that such a 

reservation is ultra vires inasmuch as such relief can only be granted in a 

lmn i UDder S '. 32 ', The H ’ gh C0UrtS of Calcufcta and Patna, on the other 
hand, appear to be of the opinion that such a reservation is intra vires. 23 


11. (’16) 3 AIR 1916 Mad 318 (319 3 on) (DR> 

(*18) 5 AIR 1918 Oudh 207 (210) (DB) ' 

P 1 ®) 3 AIR 1916 Mad 530 (530, 531) (DB) 
(’34) 21 AIR 1934 Pat 443 (454) (DB). (But 
where directions in a previous scheme prove in- 
effective for effecting due administration new 
scheme should be framed.)] 

il‘ o 1916 Mad 530 < 530 - 531 ) ( D B). 

1916 Mad 318 ( 319 ) (DB). 

1 0»B) 24 11 AIR 1924 Wad 168 (171, 172 ’ 173 ) 
16. (’28) 15 AIR 1928 Mad 955 (956) (DB). 

4 AIR 1917 Ma<3 355 (858) (DB) 

(’91) 15 Bom 612 (624). ' ' } ' 

18 -t (*18) 5 AIR 1918 Mad 1006 (1009) (DB). 
(1900) 24 Bom 50 (54) : 26 Ind App 199 (PC). (Trust 
funds not ascertained — Proper course is to take 
accounts before scheme is framed.) 

19. (’12) 16 Ind Cas 225 (235) (DB) (Mad). 

580 t (DB) ) ^ AIR 1926 Mad 559 (5G2) : 49 Mad 

(’25) 12 AIR 1925 Mad 411 (414) (DB). 

[See (’35) 22 AIR 1935 Mad 474 (475) (DB) 
(Clause investing Court with general powers and 
duties of superintendence over institution is 

Vt TCS. )J 

21. (-28) 15 AIR 1928 Mad 268 (271) (DB). 


<-)- AIR 193 2 Mad 41 (42, 44) : 54 Mad 345 

*(DB)^ 17 AIR 1930 Mad 918 * 92 °^ : 54 Mad 315 

(•39) 26 AIR 1939 Mad 605 (607). (Applicants 
held entitled to apply to the Court for determina¬ 
tion whether the person nominated for trusteeship 
was eligible for it. The Court had power to deter¬ 
mine the question and direct the trustee to reject 
the nomination paper. Such direction was neces¬ 
sary for the carrying out of the scheme.) 

22. (’28) 15 AIR 1928 Mad 268 (271) (DB). (The 
words "for modification of the term thereof” ap¬ 
pearing in the scheme framed by the lower Court 
were held to be ultra vires.) 

t ( /. 2 7Jv 14AIK1927 Wftd 1073(1078):51 Mad3l(FB) 

t ( 26) 13 AIR 1926 Mad 557 (558) (DB). 

( 26) 13 AIR 1926 Mad 655 (655) (DB). 
t (’25) 12 AIR 1925 Mad 411 (414) (DB) 

+ (’29) 16 AIR 1929 Mad 322 (322). 

(’30) 17 AIR 1930 Mad 226 (227) (DB) 

(’31) 18 AIR 1931 Nag 82 (82) (FB) 

[See (’35) 22 AIR 1935 Mad 474 (475). (It is not 

pas Vttsxszssi b-S 

«('“i)5 5SS«SSS Msr ror 
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There is also a conflict of opinion as to whether a reservation of a right Ur 
seek, by way of application , a modification or alteration of the scheme 
later on is or is not ultra vires. It was held in the undermentioned cases 
that such a reservation is ultra vires as it offends against S. 92 which 
requires that the remedy should be by way of a suit. 24 While a contrary 
view was taken in the cases noted below. 26 See also the undermentioned 
cases in which it was held that a scheme once framed by the Court can be 
altered by the Court, though only on substantial grounds. 26 

A provision in a scheme giving the Court authority to appoint a successor in 
place of a deceased trustee cannot be regarded as one for the modification of the scheme 
and hence is not ultra vires, oven assuming that a provision for modification would be 
ultra vires 27 

Where a scheme contains a clause reserving liberty to apply for directions to 
work out the scheme but the persons who are to apply are not specified, the proper 
persons who can apply under the liberty clause are the parties to the suit, and, in case 
they are dead or are colluding with the defendants or are negligent in applying, other 
persons wishing to so apply may be allowed to do so after bringing them on the record 
under O. I R. 10 of the Code. 28 Where, however, the persons who are to apply are 
specified, it is not open to any other person to make an application for directions. 29 
Where a scheme provides for the modification of the scheme by the Court on the 
application of parties interested in the institution (assuming such provision is held to be 
intra vires ) any person who may have an interest in the institution from time to time, 
whether or not he is a party or representative of a party to the original litigation, is 
entitled to make an application for the modification of the scheme. 30 


(’23) 10 A I R 1923 Put 420 (421, 422) (DB). (No 
power to depart from arrangement in the wakf- 
nama.) 

[See also (’34) 21 AIR 1934 Pat 443 (457). (Pro¬ 
vision in scheme empowering Court to reduce the 
powers of managing trustee and even to remove 
him in specified contingencies is legal.)] 

24. *(’27) 14 AIR 1927 Mad 1073 (1078) : 51 Mad 
31 (FB). 

(’29) 16 AIR 1929 Mad C25 (626) (DB). (The view 
expressed in AIR 1922 Mad 413 to the contrary 
cannot be considered to be good law.) 

(’29) 1G AIR 1929 Rang 20 (20): 6 Rang 594 (DB). 
(AIR 1928 Rang 168 : 6 Rang 97, not followed. 
See also a contrary opinion expressed by Twomey, 
J., in A I R 1914 Low Bur 226). 
t(‘27) 14 A I R 1927 Sind 1 (10) : 21 Sind L R 
220 . 

(’35) *22 AIR 1935 Sind 210 (212) : 29 Sind L R 
308. 

25. (’41) 28 AIR 1941 Cal 618 (622) (DB). 

(’24) 11 AIR 1924 Cal 330 (331) (DB). 

(’18) 5 AIR 1918 Cal 530 (531) (DB). 

*(’31) 18 A I R 1931 Bom 391 (395): 55 Bom 414 
(DB). 

(’31) 18 AIR 1931 Bom 388 (389) (DB). 

(’36) 23 AIR 1936 All 97 (100) : 58 All 538 (DB). 
t (’37) 24 AIR 1937 Bom 124 (131) (DB). (It is 
open to the Court to include in schemes for the 
administration of charitable institutions clauses pro¬ 
viding that the schemes may, from time to time 


and as occasion arises, be altered by the Court 
according to the practice of the Bombay High 
Court—Such a clause is a valid provision.) 

[Sec also (’21) 8 A I R 1921 Bom 297 (299) : 45 
Bom 683. (Once scheme framed no separate suit 
can be allowed relating to administration or ap¬ 
portionment.)] 

26. (’42) 29 AIR 1942 Rang 75 (75) (DB). 

[’40) 27 A I R 1940 Oudh 421 (423) : 15 Luck 730 
(DB). (Scheme, particularly one relating to a Mus¬ 
lim wakf, can be modified by an application under 
S. 151, C. P. Code.) 

*11) 36 Mad 364 (369): 12 Ind Cas 449 (451) (DB). 
•24) 11 AIR 1924 Cal 330 (331, 332) (DB). 

•18) 5 AIR 1918 Cal 530 (532) (DB). 

> (’05) 28 Mad 319 (325) (DB). 

[-36) 23 AIR 1936 All 97 (101) : 58 All 538 (DB). 
(The inherent power of the Court to modify a 
scheme prepared by itself should, however, bo exer¬ 
cised where it is necessary to prevent abuse of the 
process of the Court or where the ends of justice 

plainly demand it.) 

[Sec (’35) 22 AIR 1935 Pat 88 (89).] 

7 7 24 AIR 1937 Oudh 193 (194) : 13 Luck 


81 (DB). 

28. (’31) 18 AIR 1931 Bom 388 (389) (DB). 

29. *(’30) 17 AIR 1930 Mad 226 (227) (DB).’(Others 
to bring a suit under Section 92.) 

(’37) 24 AIR 1937 Lab 490 (491). 

30. (’37) 24 AIR 1937 Bom 124 (129) (DB). 
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Where a compromise decree is passed embodying a scheme whereby certain 
persons were to be elected trustees subject to confirmation by the High Court the 
provision regarding confirmation is not ultra vires. 91 

. i-i- a SUit t0 estabIish fche Private rights of the plaintiff which would, if 

established, alter the scheme framed, is not maintainable . 32 

, • j authority of the Court to deal with matters arising under the scheme is 

derived only from the scheme itself, and cannot be exercised independently of it 33 Thus 
whore a scheme provides for an application to the Court for necessary directions in the 
management of the trust, the Court cannot order in execution that the trustee should pay 
the archakas their salaries. 31 Where in pursuance of a scheme framed by the Court an 
application is made for the appointment of a trustee, the Court cannot refuse the same 
It, however, the person suggested is not satisfactory, the Court may require another 
person to be suggested or appoint a person purely on its own discretion. 36 

A scheme once framed is to be interpreted in all respects as if it wore an Act 38 
or defective a C0DStrUCti0D a3 possible bein S given to it when the provisions are doubtful 


,, . n In G °P al Lai Sett v. Puma Chandra Basak , 38 a decision of the Privy Council 

the following passage occurs : ’ 

: ' ' • ■ ' tbey (‘beir Lordships of the Privy Council) regard the gift as in effect a private trust 

L t hi h Pr °: ,S, r u 92 °‘ COde °‘ CiV “ P '°° ed ™ would not apply, and consequently, 
in^p^riate”'™* ° f a me f ° r “ S adminis tration as provided by the decree of the High Court fs 

ronld Jf Tula i R T V /r\ am Singh ™ the A1Iahaba(1 High Court also held that a scheme 
could be formed only if the trust was a public trust. But. in Bimal Krishna v Shebaits 

of Sri Sri Iswar Radha Ballav the Calcutta High Court held that the Civil Court is 

admfnistrat en . terta,D a , SU ‘ t , the ob ' eot of wbicb ia ba 'o a scheme established for the 
administration of a private debutter. In this case, the decision of the Privy Council in 

Gopal Lai Sett v. Puma Chandra Basak “ was distinguished in the following words • 

case (i e ".uT T ., £a ° tS ° Ut in tbat j ud 8 ment (‘he Privy Council judgment) that in this 
case (i. e„ the Privy Council case), there was no gift to the idols but the property was given to one 

both relig°orir s e C oulaMn e t°he°rn!ture a ' Heto peHorinm UP ° n CaSt certnin dllties 

income of a particular property and the remainder 'To P a Certam id °> with th ° 

names were given in the will In a case like thi' l re. income was given to three people whose 

religious endowment, however, where the deity who is a perpetual infant is the le-ul owner ofhe 

TnTnZ U r C ° CCUPy thC POSiti ° n ° f —«« or guardians, the position is diZent 

In India, the Crown is the constitutional protector of all infants ami as the deity occupies in law the 

the debutter estate from being wasted or ruined ^ " a “ 0n8 * t th ° *" d P"™*‘ 

3J- (’ 32) 19 AIR 1932 Mad 41 (48) : 54 Mad 345 

32. (’ll) 36 Mad 364 : 12 Ind Cas 449 (451) (DB). 37 

33. + (’26) 13 AIR 1926 Mad 659 (G59) 38 

(’29) 16 AIR 1929 Mad 526 (527). 49 Ind App 100 (PC). 

34. (’26) 13 AIR 1926 Mad 655 (655) (DB) }! S i) 21 AIK 1934 A, 1 315 (317) (DB) 

*!• Bang 75 ,75, 1037 Ca ‘ (1M7) 

139 (DB >- 49 iod wo (PC). P 253 (256); 49 CaI 459 : 
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Where a scheme for a private trust has been settled by an award and a decree 
passed thereon, it cannot be varied or altered by consent of parties where the scheme 
itself does not provide for such alteration. 42 

Where a public trust has been constituted under a will, it is not necessary that 
a suit for administration of the estate should first be brought before a scheme could be 
framed under this section, except in a case where it is doubtful whether there would 
be funds sufficient for the charitable bequest. 43 

See also Notes 15 and 34. 


22. Court’s power to apply the cypres doctrine. — The Provincial Courts 
had originally no equitable jurisdiction to act on the cypres doctrine in the administration 
of trusts. Section 539 of the old Code remedied this defect and enabled the Courts to 
exercise such jurisdiction. 1 The doctrine should receive as extended an application as 
possible, so as to give effect to the true intent and aim of the donor or founder. 2 But in 
order to apply the doctrine, the Court should be satisfied that the original object cannot 
be carried out in the manner and form intended by the donor. 3 Thus, where the objects of 
the trust are not suited to modern conditions and there is a general charitable intention 
in the terms of the endowment, the Court is competent to apply the funds of the charity 
cypres* Where the original object is impossible of performance or is impracticable in 
fact or would be impolitic to carry out literally, the doctrine can be applied, although 
impossibility of performance is not a condition precedent to its applicability. 6 Again, 
where the mode indicated by the donor does not exhaust the surplus and the same has 
accumulated in the hands of the trustees, it will be necessary, in order to prevent waste 
and embezzlement thereof, to prepare a scheme cypres for the utilization of the fund. 0 
Whore grants are made to religious institutions as a general thanks-offering it is proper 
and legitimate to apply them cypres to the promotion of knowledge. 7 A charitable bequest 
does not lapse into residue on the failure of the object of the bequest, and a Court can 
execute it cypres 8 unless upon the construction of the will a direction to the contrary can 
be implied. 0 


23. Sanction of the Advocate-General. — A suit under this section must be 
brought with the sanction of the Advocate-General. 1 The object of the sanction is to 
protect the trust property as well as the trustees from an indefinite number of reckless 
and harassing suits being brought against the trustees. 3 A sanction under the section 


42. (‘19) 6 AIR 1919 Mad 731 (732) (DB). 

43. (’23) 10 AIR 1923 Mad 376 (381, 382): 46 Mad 
300 (DB). 

Note 22 

1. *(’9l) 14 Mad 186 (200) (SB). 

2. (’19) 6 AIR 1919 Mad 659 (668) (DB). 

3. *(’08) 32 Bom 214 (224, 228, 231, 243). 

4. (’19) 6 AIR 1919 Mad 659 (663, 664) (DB). 

5. f (’08) 32 Bom 214 (228, 229, 231). 

(’86) 13 Cal 193 (196) (DB). (Bequest for education 
of boys in a particular school—School closing down 
— Bequest may bo executed cypres.) 

(’ll) 36 Bom 29 : 12 Ind Cas 577 (578) (DB). 
(Trustees dead at the time of the operation of the 
bequest — Object of bequest specific — Court will 
administer the trust.) 

6. (’05) 28 Mad 319 (326) (DB). 

f (T9) 6 AIR 1919 Mad 659 (663, 664) (DB). 

7. (T9) 6 AIR 1919 Mad 659 (667) (DB). 

8. (’83) 11 Cal 591 (595). 

t (’75) 1 Cal 303 (319, 320) : 3 Ind App 32 (PC). 


9. (’75) 1 Cal 303 (321) : 3 Ind App 32 (PC). 

Note 23 

1. (’93) 20 Cal 397 (400) (DB). (Permission of the 
Collector not taken — Suit dismissed.) 

(T4) 1 AIR 1914 Low Bur 169(171):7 LowBurRul 
333 (DB). (Suit for accounts on allegation of breach 
of trust though ostensibly to set aside compromise 
decree.) 

(*21) 8 AIR 1921 Mad 696 (697) (DB). (Suit for 
directing trustee to submit account is one under cl.(l) 
of the section and sanction must be got before suit; 
c/. Act XIV of 1920 as amended by Act XLI of 
1923.) 

(*loJ 4 Sind L R152 : 8 Ind Cas 926(928). (Even the 
founder is not exempt from the operation of the 
section.) 

2. (’41) 28 AIR 1941 Sind 88 (90) : I L R (1941) 
Kar 204 (DB). 

(T7) 4 AIR 1917 All 319 (320) (DB). 

(’09) 32 Mad 131 (135) (DB). 

(’06) 33 Cal 789 (804). 
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obviates, in respect of the classes of suits described in the section, the necessity of following 
the procedure for a suit brought in a representative capacity under o 1 r a fivil 
Procedure Code. 3 Under the old Code, it had been held that a suit coming within the 
section could be instituted without sanction by following the procedure under o. i r 8 of 
e Code. The present section is now clearly imperative, and a suit of the nature specified 
cannot be instituted except in conformity with the requirements of the section. 6 

An objection as^ to want of sanction is one which goes to the jurisdiction of 
Court to entertain the suit and as such cannot, under general principles of law, be waived. 0 

f fi a 1 ? 13 °* Dl ^ the v } air ^ i ^ s in the suit u^er S. 92 that have to obtain the sanction 
not 6rSOnS Wh ° ^ *f”*”** *> - scheme suit need 

mr ,jyrzL'"i izsazs z t.’zsrsrjzgz 

judgment and see whether the petitioners have an interest in the trust, whether the trust 
is one contemplated by the section, and whether there is a prima facie case of a hrenrh 
of trust. It should also be seen whether the proposed suit is of a nature contemplated bv 
the sechon The fact that the Advocate-General or the Collector originally refused to 
grant sanction under this section will not preclude him from sub^nn^nf kT Ju/ u 

mind on further consideration and granting the sanction. 3 But a wrong exercised a 
non-exercise of judgment is only an irregularity curable under s. 99 of the°Code.* 

A consent, in order to be a vaild one, must be unconditinnnl a i 

consent .3 no consent at all for the purposes of the section. 6 The Advocate-General orThe 
Collector giving consent under this section has no jurisdiction to impose anv r, ! 
within which the suit is to be brought and if he does so, the condition will not be binding® 

There is no particular form in which the consent ought to be given In fho 

Presidency it is the practice for the Advocate-General to “endorse hil consent upon Z 
p am . But the consent must be a specific permission to two persons by na me. A permission 

( r 9 R l 40 AI rr 193 t 9 f n ang 254 (2 ' 55) : 1939 Kang 
A i 14 ?' J r \ falIin « undor s - 92— Consent o£ 
Advocate-General applied for and refused does not 
relax provisions of S. 92 (2).) 

6. (’29) 13 AIR 1929 Wad 970 (970) (DB). 

7 (DB)! ) 11 AIU 1927 Rftng 180 U80) : 5 Rang 263 

Note 24 

1 .(*97) 24 Cal 118 (428) (DB). 

(’15) 2 AIR 1915 Bom 38 (39 40) • 39 n nm roa 

(DB). (Consent not to be given unlesssin? Jf? 
as the Collector would bnusol? be justified in HW 
ftt the instance of relators.) ® 

193 °1 Mnd 120 (131) ; 53 Mad 223 
(DB). (btatus and position of petitioners to 

arssis - no,ice 8iv<m to *■“ « 

2 (’41) 1941 Nag L Jour 587 (588) (DB) 

24 AIR 1934 Bom 2-57 ( 259 ) inrn 
4. (’97) 24 Cal 418 (428) (DB) 1 ' (DB) * 

(’21) 60 Ind Cas 570 (571) (DB) (Lahl 

s^anuozWin A‘,5!^- 39Bom 580 

6 (’37) 1937 Wad W N 1319 ( 139 m 

7 i ™H, BMSBlm :i3 ):39Bom58i 


(’05) 32 Cal 273 (276). 
f (’97) 24 Cal 418 (421, 425, 428) (DB) 

(’97) 21 Bom 257 (263) (DB). 

C See also (’91) 14 Wad 1 (15).] 

^MO 8 (DB* 1941 B °“ 317 <319,:I L B < 19 «> 
(’25) 12 AIR 1925 Wad 1070 (1071, 1072) (DB) 

4. (’25) 12 AIR 1925 Wad 1070 (1071 107->) (DB) 

W“ A f» 1925 ** 544 W: 4lit ( m 

(D13). (Reliefs coming under this section cannot be 
enforced except in a suit under the section ) 

Sind 204 (208). (Previous consent 
of Collector imperative.) 

I ( 35) 22AIR 19.35 Wad 825(82G):58 Wad 988 (FB) 
C35) 22 AIR 1935 Oudh 96 (108 (DB) ' 

*^(’•36) 23 AIR 1936 Mad 449 (453) (DB) (For 
every suit rebiting to trust, consent of Advocate- 
General 13 not necessary—Only for relief specified 
in section consent is necessary ) 

C39) 26 AIR 1939 Mad 170 (172) (DB). (Public 
charitable trust—Management vested in members 
or faunly—Djspute among parties—Reference to 
arbitration—Award dealing with management and 
laying down scheme for future management—Suit 
to make award decree of Court cannot be instituted 
when the procedure prescribed by S. 92 has not 
been complied with.) 
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to one person named "and another” is not sufficient. 8 Where, however, two persons apply 
for permission and it is granted to one of them by name "and the other applicant it is 
a sufficient permission inasmuch as "the other applicant” is clearly ascertainable byname. 9 
This section does not require that details as regards the names of the proposed defendants 
and the reliefs should be stated in the order granting the sanction. 10 

A permission granted "to institute a suit under s. 539” is not limited to any 
particular species of suits mentioned in the section or in the application for sanction. 11 


25. Consent, when necessary — Effect of consent. — The obtaining of a 
“consent in writing” of the Advocate-General is a condition precedent to a valid institution 
of a suit under this section. Where no such consent has been obtained, the suit must be 
dismissed, and cannot be rectified by any subsequent amendment. 1 The question whether 
this section applies to a suit depends on the prayers in the plaint at the date when the 
suit is instituted and the section cannot be evaded by an amendment of the plaint at a 
later date. 3 Where sanction has been obtained but the suit is otherwise defective and in 
order to remedy such defect the Court adds other parties who have subsequently obtained 
sanction, such sanction will relate back to the date of institution. 3 

Where in a suit instituted with the required sanction the Court adds a new 
defendant under o. I R. 10 in order to effectually and completely adjudicate upon all the 
questions involved in tho suit, but such addition does not alter the nature of the suit, no 


new sanction need be obtained' 1 nor need it 
array of plaintiffs. 6 Where such addition or 

8. (’42) 29 AIR 1942 Bom 291 (292) (DB). 

(’04) 2G All 162 (165) (DB). 

9. (’ll) 9 Ind Cus 358 (359) (DB) (Bom). 

[_See also (’42) 29 AIR 1942 Bom 291 (292) (DB). 
(If certain persona apply to tho proper officer for 
permission to sue and he grants the application, 
the omission to set out the names of all the 
applicants in the permission order does not render 
it invalid, 9 Ind Cas 358 followed.) 

(■41) 28 A I R 1941 Sind 88 (91) : I L R (1941) 
Ear 204 (DB). (The phrase “two or more per¬ 
sons’’ in S. 92, C. P. Code, means two or more 
individuals who are named or so described in the 
consent that they can be identified.)] 

10. (’33) 20 AIR 1933 Oudh 22 (24): 8 Luck 266 
(DB). 

11. (’21) 8 AIR 1921 P C 123 (124) : 48 Cal 493 : 
17 Nag L R 37 : 48 Ind App 12 (PC). 

Note 25 

1. (’42) 29 AIR 1942 Bom 125 (128) : ILR (1942) 
Bom 293. 

(’41) 1941 Nag L Jour 587 (587) (DB). 
f (’ll) 36 Bom 168: 11 Ind Cas 726 (728). (Amend¬ 
ment not allowed.) 

(’92) 16 Bom 626 (628). (Consent not taken—Suit 
dismissed.) 

(’93) 1893 All W N 71 (71) (DB). (Suit dismissed 
for want of consent.) 

(’04) 26 All 162 (165, 166) (DB). (Amendment not 
allowed.) 

(’06) 30 Bom 603 : 8 Bom L R 751 (755) (DB). 

(Amendment not granted.) 

(’95) 1895 All W N 2 (2) (DB). (Suit dismissed for 
want of consent.) 

(’16) 3 AIR 1916 Cal 49 (50) (DB). (Whether con¬ 
sent required or not depends on the facts proved 


be obtained for transposing a defendant to the 
other amendment does alter the nature of the 

at trial and plaintiff suing without consent takes 
& risk.) 

(’39) 26 AIR 1939 Rang 254 (255) : 1939 Rang L 
R 140. (Sanction of Advocate-General applied for 
but refused by latter on the ground of there being 
no public trust — Still, if suit falls under this 
section, consent of Advocate-General is necessary.) 

2. (’40) 27 AIR 1940 Bom 242 (246) (DB). 
f (’36) 23 AH1 1936 Bom 412 (416) (DB). 

(’39) 26 AIR 1939 Sind 13 (15) : ILR (1939) Ear 

325 (DB). (AIR 1931 Bom 38 relied on.) 

3. (’87) 10 Mad 185 (186) (DB). 

(’20) 7 AIR 1920 Mad 134 (134): 43 Mad 720(DB). 

(Plaintiffs haviDg no necessary interest — Two 
persons having interest added—Suit valid.) 

(’20) 7 AIR 1920 Mad 133 (133, 134): 43 Mad 707 
(DB). (Court can add parties to effectually dispose 
of the matters in dispute.) 

4. (’25) 12 AIR 1925 Cal 187 (190) (DB). 

(’26) 13 AIR 1926 Mad 970 (970) (DB). (New sanc¬ 
tion necessary if addition alters nature of the suit.) 

*(’30) 17 AIR 1930 Mad 129 (131) : 53 Mad 223 
(DB). 

f (’29) 16 AIR 1929 Mad 635 (638). • 

(’27) 14 AIR 1927 Rang 180 (180) : 5 Rang 263 
(DB). (It does not appear whether the addition 
altered the nature of the suit or not.) 

(’•23) 10 AIR 1923 Sind 35 (37) : 16 Sind L R 221. 
(’20) 7 AIR 1920 Mad 732 (735) (DB). (Plaintiff 
wishing to withdraw scheme suit — Court may 
make some defendants as plaintiffs and proceed 
with suit.) 

(’12) 13 Ind Cas 232 (233) (Mad). (Plaintiff not 
properly prosecuting case — Court can add other 
worshippers and proceed with suit.) 

5. (’87) 2 Cal L Jour 448 (454) (DB). 
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•suit, a fresh sanction is necessary. 6 Thus, an amendment relating to a fresh cause of 
action involving a fresh addition of parties and fresh reliefs against them requires the 
sanction of the Advocate-General. 7 The Calcutta High Court has held in the undermen¬ 
tioned decision 8 that where a representative suit relating to a trust has been instituted 
with the consent of the Advocate-General under this section, no fresh consent is necessary 
in the case of each fresh addition of a party and that any member of the public who is 
interested in the trust may come in and carry on the suit or appeal, as the case may be, 
without obtaining a fresh sanction. Where sanction is given on the basis of a breach of 
trust and tho plaintiffs seek amendment later by giving particulars of the breach of the 
trust, such amendment does not alter the nature of the suit and no sanction is necessary 
for such amendment. 9 See also the undermentioned case. 10 

Where the addition of a relief which is not sanctioned is made to reliefs which 
are sanctioned, the suit should not on that ground be dismissed but the portion covered 
by the sanction should be heard and decided. 11 The said additional prayer may be 
withdrawn or struck off and no sanction is necessary therefor. 13 On tho other hand 
where sanction is given for certain reliefs and the plaintiffs institute the suit for some 
only of the reliefs sanctioned, the suit as instituted will be materially different from that 
sanctioned originally and should, therefore, be rejected. 14 


Where sanction is granted to several persons, the suit cannot be validly instituted 
by some ot them only. Tho suit as instituted must conform to the consent. 16 But it has 
been held that where sanction is obtained by several persons and one of them dies before 
the institution of the suit, the others can validly institute the suit. 16 When once a suit 
has been validly instituted with the consent of the Advocate General, it is a ronresenta 
tive suit subject to all the incidents affecting suits in general and representative suits in 

particular and the requirement as to consent of the Advocate-General has no reference to 
any other stage than the institution of the suit. 17 


6. ( 28) 15 AIR 1928 Lab 717 (718). (Suit against 
wrong trustees tried to be converted into suit 
against real trustee—Sanction is necessary.) 

t (*26) 13 AIR 1926 Mad 970 (970) (DB). (Sanc¬ 
tion obtained against a person not a trustee cannot 
avail against a real trustee subsequently.) 

*(•30) 1930 Mad W N 156 (4G6, 469) (DB). (Sanc¬ 
tion obtained only against one of the defendants_ 

Appellate Court can direct case to stand over to 
get eanction.) 

(*20) 7 AIR 1920 Mad 238 (238) (DB). 

7. ('ll) 36 Bom 168 : 11 Ind Cas 72G (727). 

8. (’35) 62 Cal 1132 (1136) (DB). 

9 . (’07) 9 Bom L R 901 (902, 903). 

10. (’41) 28 AIR 1941 Bom 317 (321): ILR(194l) 
Bom 556 (DB). (Amendments not substantially 
changing character of suit—Consent of Advocate- 

. General not necessary — Amendment enlarging 
scope of suit may be made with consent of 
Advocate-General — But amendment substantially 
changing character of suit cannot be made even 
with Advocate-General’s consent.) 

11. (’19) 6 AIR 1919 Lah 82 (82) : 1919 Pun Re 

No. 144 (DB). (Court cannot grant relief not sanc¬ 
tioned.) 

(’07) 1907 Pun Re No. 110, p. 510. (Claim for 
relief not sanctioned will not be entertained ) 

(*97) 21 Bom 257 (266) (DB). (Matter not sanctioned 
cannot be enquired into.) 


(’23) 10 AIR 1923 Bom 428 (428) (DB). 

( 01) 1901 Pun Re No. 89, p. 303. (Court cannot 
grant relief not sanctioned.) 

12. (’27) 14 AIR 1927 Mad 1033 (1034) (DB). 

13. (’10) 7 Ind Cas 92 (93) (DB) (Cal). 

14. t (’25) 12 AIR 1925 Mad 636 (638). 

(’88) 11 Mad 148 (150) (DB). 

AU 74 (7G - 77 > : IL « (1913) 
All 112 (DB). (Person left out till stage of argu¬ 
ment cannot be impleaded before pronouncing 

judgment— Suit should be dismissed _ Basis of 

rule is that some alone cannot take it upon them¬ 
selves to represent the public when all have been 
authorised to do so.) 

(’27) 14 AIR 1927 Lah 382 (383) (DB). (Two per¬ 
sons out of three who havegotsauction cannot act ) 
(’25) 12 AIR 1925 Sind 1 (1,2) (DB). (Except 
case of death or collusion or the like, when they 
must be party defendants.) * 

(’38) 25 AIR 1938 PC 184 (18G): 65 Ind Ann 10s- 
ILR (1938) Lah 383 : 32 Sind L It 749 (PCI 
[Se e (’41) 28 AIR 1941 Sind 88 (89): ILR (194n 
£} r , 2 « 4 <»«>• (Objection that suit not ins t > 
uted by all who got coneent-Not open for first 
tune m appeal where facts are in dispute )1 

16. ( 40) 27 AIR 1940 Lah 356 (358) ^ 

17. f (’38) 25 AIR 1938 PC 184 (186)- 65 Tn 1 * 

19«: ILR (1938) Lah 383: 32 sffiu 

(1 be requirement does not apply to appeal!) 
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The fact that a sanction has been obtained by the plaintiff from the Advocate. 
General is by itself no ground for framing a scheme in the suit. 18 

The motives actuating the persons -who have obtained sanction do not affect the 
validity of the sanction. 19 Where a sanction has been granted under this section by the 
Legal Remembrancer the presumption is that the Legal Remembrancer when he dealt 
with the matter acted properly and in accordance with the law, and that he had been 
duly authorised by the Provincial Government to sanction suits under this section. 20 (see 
section 93). 


26. Consent not necessary for appeal. — It has been held by the Privy 
Council that when sanction has been given by the Advocate-General to two or more 
persons to institute a suit under this section, an appeal from the decision in such suit can 
be filed by one or some only of such persons and need not be filed by all of them, the 
reason being that sub-s. (2) of this section only applies to the institution of a suit and 
not to the further stages of the suit. 1 The decisions cited below 2 are therefore no longer 
good law. In the undermentioned decision, 3 two persons who had obtained the consent of 
the Advocate.General sued under the section and also filed an appeal against the decision 
in such suit. Then, another person who was interested in the trust applied to the Court 
on the allegation that the two plaintiffs had been colluding with the defendant and 
praying that if they did not wish to prosecute the appeal she might be added as a party 
appellant on the record so that she might proceed with the appeal. It was held by the 
Calcutta High Court that the consent of the Advocate-General was not necessary for this. 
See also the undermentioned case. 4 


27. Function of the Advocate-General. — The position of the Advocate- 
General corresponds, by statutory enactments, to the position held by the Attorney- 
General in England. 1 He can himself initiate proceedings as well as grant sanction to 
others. 3 

The powers of the Advocate-General under s. 539 of the old Code were conferred 
on the Collector by a Government Resolution. And, by virtue of section 157 of this Code, 
the powers so conferred under the old Code operate under the present Code also. 3 The 
Collector can, in the mofussil, thus exercise the powers of the Advocate-General under 
this section. 4 (See section 93.) 

The functions of the Advocate-General or the Collector under this section cannot 


be delegated to or exercised by, others. The reason is (that is the object of empowering 
them is) that the duties to be discharged by them are of a special nature which require 
anxiotis consideration by the very persons empowered. An Assistant Collector discharging 


18. (’28) 15 AIR 1928 Mad 401 (402) (DI3). 

19. (’88) 12 Bom 247 (259) (DB). 

20. (’43) 30 AIR 1943 All 74 (76): ILR(1943) All 
112 (DB). 

Note 26 

1. (’38) 25 AIR 1938 P C 184 (186) : 65 Ind App 
198 : I L It (1938) Lab 383 : 32 Sind L R 749 
(PC). (Reversing AIR 1935 Lah 2-31: 16 Lah 782 • 

—View of Jai Lai, J. in AIR 1935 Lab 251 that 
in such cases the plaintiffs must be treated as one 
plaintiff so that O. 41 R. 4 does not apply, not 
accepted.) 

2. (’27) 14 AIR 1927 Lah 382 (383) (DB). 

(’25) 12 AIR 1925 Sind 1 (1) (DB). 

3. (’35) 62 Cal 1132 (1136) (DB). 

4. (’36) 23 AIR 1936 Lab 361 ( 362 ) (DB). (Suit by 
residents of a certain locality for declaration that 


defendant was not lawful mutawalli of the mosque 
situated in the locality, for bis removal and the 
appointment of a new mutawalli and for rendition 
of accounts—Suit dismissed by Subordinate Judge 
—On appeal District Judge concurring with Sub¬ 
ordinate Judge in bis conclusions but in interests 
of the trust itself, settling a scheme ■— Held that 
the sanction of the Collector was not necessary.) 

Note 27 

1. (’06) 30 Bom 474 (476). 

(’94) 17 Mad 462 (465) (FB). 

2. (’94) 17 Mad 462 (465) (FB). 

3 . (’15) 2 AIR 1915 Bom 38 (38) : 39 Bom 580 
(DB). 

4. (’13) 7 Sind L R 129 : 24 Ind Cas 712 (714). 
(’10) 1910 Pun Re No. 104 : 8 Ind Cas 1160 

(1160). 



PUBLIC CHARITIES 


[S 92 N 28] 883 

!«n/f U r CtlOD f °l, fche Collect R or in certain matters, cannot exercise the power of granting 
sanction under the section. But a sanction granted by the Collector is valid though it is 
signed by the Shenstadar by order” of the Collector. 6 & 

28. Parties to a suit under the section. — It is a general principle to be 
remembered in dealing with cases under this section that the grant of reliefs against 

third parties is outside the scope of the section. 1 The reason is two-fold_firstly the 

object of the section is to protect trustees from vexatious and harassing* suits and not to 
protect trespassers and third parties from suits against them; 2 secondly, a relief acrainst 
a third party is not one of the reliefs specified in the section and cannot be brought within 
he words such further or other relief which should be construed ejusdem generis with 
the preceding clauses, and not as including reliefs wholly outside them. 3 

It follows as a consequence that in a suit under section 92 , no relief such as the 
recovery ot possession, or ejectment or rendition of accounts can be granted against third 
partie s such as trespassers or alienees of the trust properties;* and vice versa a suit for 

mil Cas 803 (801) (’13) 19 Ind Cas 740 (744) (Mad). (Suit for removal 

of trustee and possession from alienee is not witbin 
section.) 

t (’28) i-5 AIR 1928 All 33 (33) : 50 All 165 (DB). 
(fcuit for possession against trespasser.) 
j’* 1 ) Horn 470 : 12 Ind Cas 30 (31) (DB) 

( 21) 8 AIR 1921 AH 116 (117) (DB). (Suit for pos- 
session against trespasser.) 

(•13) 19 Ind Cas 973 (974) (All). (Ejectment of 
trespasser.) 

Jiff) 8 Bom 365(367)(DB). (Recovery of possession.) 

{}*) f 6 Bom : 12 Ind Cas 577 (578). 
(Ejectment of trespasser.) 

f (1900) 24 Bom 170 (181) (DB). (Recovery of 
possession trom stranger.) 

( (Do) 3? B ° m 93 : 17 Ind C<1S 605 ( DB )* 

*(’05) 2 Cal L Jour 431 (436, 438) (DB). (Eject- 
y.^ nt ,, of tre3 P asser ; Dissenting from 24 Cal 418 ) 

passer^) 18? (188) (DB) ' < E j oct,lient ot tres- 

+ (’18) 5 AIR 1918 Cal 5 (7) (SB). (Do ) 

3 AIR 1916 Cal 935 (935) : 42 Cal 113-3 
( 90) 1890 Pun Re No. 122, p. 393. (Suit by 

plaintiff us lawful mabant against alleged trespass- 
ing mabant.) * 

11 AIR 1921 Lah 131 U32) ;4 Lab 29-3 (DB) 
(Possession from trespasser.) 

* 93 A 1 ?. Mad 31 (?2) ('IB). (Suit by disciples of mutt 
with the real object of ejecting trespasser is outside 

the section.) 

( ‘ 25 >.J 2 AIR 1925 rat 544 (547) : 4 Pat 741 (DB). 
(Suit by trustee against non-trustec for possession 
and accounts.) 

(1900) 3 Oudli Cas 299 (305) (DB). (Suit by mabant 

“fTi 3 ! } ,lft hant as trespasser for possession.) 

( II) 14 Oudli Cas 65 : 10 Ind Cas 712 (713) 
(I’ossession against trespasser.) '' 

COG) 28 All 112 (119, 120) (DB). (But tbe decree 
can direct tbe trustee to get possession of the nro 
perty by suit.) * 

Vl Jl^T VJ1B M,lJ 979 (980) - trom 

('21) 8 AIR 1921 Mad 103 (403) (DB). (Suit hv 
trustee against dismissed trustee in possession \ * 

C32) 19 Alii 1032 Mad 234 (23G):55 MaTsw Tdi 

(Recovery of trust property from alienee.) 


5. (’ll) 35 Bom 243 : 10 

(DB). - 

6. (’28) 15 AIR 1928 Mad 205 (206) (DB). 

Note 28 

1. *(’17) 4 AIR 1917 Mad 112 (119, 120) : 40 Mad 
212 (FB). (Suit with leave under O. 1 It. 8 
against committee of management (not trustees) and 
against arebakas for declaration that transfer by 
committee to archakas of right to collect and 
receive offerings by pilgrims is invalid.) 

Vdb 2 / 19 AIR 1932 Rang 132 {135): 10 Rang 342 

CIO) 3 AIR 1916 Sind 60 (61) : 10 Sind L R 12. 
(Order for accounts and inquiries against third 
parties cannot be granted under tbe section.) 

C. 12 ) 17 Ind Cas 586 (587) (DB) (Mad). (Restriction 
imposed by section is confined to cases where a 
person sued is a trustee.) 

(’10) 4 Sind L R 152 : 8 Ind Cos 926 (928). (Suit 
for accounts against third parties.) 

(’93) 16 Mad 31 (32) (DB). 

(’36) 23 AIR 1936 Mad 449 (451) (DB). 

(’37) 24 AIR 1937 Sind 230 (232) : 31 Sind L R 
510 (DB). (Clause (b) does not make section 
applicable to suits against strangers.) 

(’38) 23) AIR 1938 Cal 278 (281) (DB). 

*.ru) 1 AIR 191 1 Cal 356 (337) : 41 Cal 749 

3. *(*28) 15 AIR 1928 1> C 16 (19) : 58 Ind App 
96 : 53 Cal 519 (PC). PP 

(’06) 28 All 112 (120) (DB). (Suit against alienee 
is not of tbe nature specified in S. 92 ) 

(’13) 19 Ind Cas 973 (974) (All). (Ejectment of 
trespasser.) 

Also see Note 11. 

4 (’37) 41 Cal W N 298 (302) (DB). (Ejectment of 
lessee of trust property cannot be asked for in a 
suit under S. 92.) 

(’14) 1 AIR 1914 Oudb 237 (237). (Suit for posses, 
sion against trespasser.) 

t <’ 32 ) 1? AIR 1932 Rang 132 (135): 10 Rang 342 
(Addition of such claim would make tbe suit 
bad for misjoinder both of parties and cuuses of 
action.) 

(’92) 1892 Pun Re No. 66, p. 243. (Suit by 
worshipper to contest alienation of trust property.) 


<I>B). 


1CPC. 53. 
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such reliefs against such third persons can be brought in the ordinary manner without 
following the procedure under S. 92. 6 But even in such a case it is only a person entitled 
to sue that can bring such a suit and not anyone by reason of his merely being a member 
of the public. 6 Thus, a mere worshipper cannot sue for possession of the trust properties, 
from an alienee thereof or from a trespisser. 7 It is only a trustee or a manager of the 
trust that can bring such a suit. 8 A member of the community may, however, bring a 
suit under o. 1 R. 8 as representing the whole community for a decree for possession in 
favour of the trustee. 9 But it has been held by the Calcutta High Court in the under, 
mentioned case 10 that where a stranger receives property which he knows to be part of 
the trust estate, he is a constructive trustee and relief against him can be claimed in a 
suit under this section. 


(’13) 35 All 459 : 20 Ind Cas 37 (38) (DB). (Suit 
for declaration of mutawalliship and to eject 
trespasser.) 

*(’06) 33 Cal 789(805). (Previous cases referred to.) 
(’92) 1892 All WN9 (10). (Suit by Mahomedan 
interested in trust in reepect of trespass thereto.) 
(’15) 2 AIR 1915 Mad 517 (517) (DB). 

(’97) 24 Cal 418 (423) (DB). (The view that claim 
to eject alienee could be added has been dissented 
from in later decisions of the same Court : See 
foot-note (10).) 

(’38) 25 AIR 1938 Cal 278 (281) (DB). (Lessee from 
trustee.) 

5. (’41) 28 A I R 1941 PCI (6) : ILR (1941) Mad 
175 : I L R (1941) Kar PCI: 67 Ind App 448 
(PC). (Suit by trustee against stranger to recover 
trust property—Consent of Advocate-General not 
necessary.) 

(’41) 28 AIR 1941 All 1 (7) : I L R (1940) All 815 
(DB). (Suit by trustee for ejectment of defendant 
and for possession of trust property and office of 
mutwalli.) 

(’82) 4 Mad 157 (159) (DB). 

(’32) 19 AIR 1932 Mad 234 (235, 237) : 55 Mad 
549 (DB). 

(’19) G AIR 1919 Lab 190 (191). (Suit to have 
alienation by manager of trust set aside.) 

(’99) 22 Mad 223 (228) (SB). 

(’21) 8 AIR 1921 All 116 (117) (DB). 

(’23) 10 AIR 1923 All 120 (121): 45 All 215 (DB). 

(Suit by idol against trespassers.) 

(’23) 10 AIR 1923 All 319 (319) : 45 All 335 (DB). 
(’85) 1885 Pun Re No. 94, p. 207. (Suit to set 
aside alienation of trust property by dismissed 
trustee.) 

(’25) 12 AIR 1925 All 683 (684): 47 All 770 (DB). 
(’91) 15 Bom 148 (151) (DB). (Ejectment of per- • 
sons in wrongful possession.) 

(’94) 18 Bom 721 (731, 732) (DB). (Suit by trustees 
to eject defendant.) 

(’ll) 33 All 660 : 11 Ind Cas 36 (37) (DB). 

(’93) 20 Cal 810 (816) (DB). (Dissenting from 11 
Cal 33.) 

(’ll) 5 Sind L R 103 : 12 Ind Cas 668 (669). 
(Suit against alienee from trustee for declaration 
that the alienation is null and void.) 

(’92) 15 Mad 241 (246) (DB). (Suit by trustees 
against trespassers.) 

(’37) 24 AIR 1937 Rang 483 (484) (DB). 

6. (’68) 10 Sutb W R 458 (459) (DB). 

t (’89) 11 All 18 (26) (FB). (Suit by a meremerober 
of the public.) 


(’94) 17 Mad 143 (144) (DB). (Manager or trustee 
is the proper person to sue to eject trespasser.) 
(’03) 26 Mad 450 (453) (DB). (Appointed trustees 
will be entitled to sue for possession person whose 
title to administer the trust is negatived.) 

(’31) 18 AIR 1931 Cal 281 (282) (DB). (Court can¬ 
not order substitution of parties so as to evade the 
section.) 

7. \ (’25) 12 AIR 1925 Rang 294 (294): 3Bang 213 
(DB). 

(’26) 13 AIR 1926 Lab 425 (425) (DB). 

(1900) 23 Mad 99 (100) (DB). 

(’26) 13 AIR 1926 Mad 280 (280) (DB). S 
(’19) 6 AIR 1919 Lab 56 (57) (DB). 

(But see (’32) 19 AIR 1932 Lah 394 (395).] 

8 . (’41) 28 AIR 1941 All 1 (7) : ILR (1940) All 
815 (DB). 

(’19) 6 AIR 1919 Lah 56 (57) (DB). 

(1900) 23 Mad 99 (100) (DB). 

(’DO) 1890 Pun Re No. 122, p. 395. (Suit by 
plaintiff as lawful mahant against mahant ap¬ 
pointed by worshippers for possession.) 

(’78) 3 Bom 84 (88) (DB). 

t ('99) 24 Bom 170 : 1 Bom L R 649 (658) (DB). 
(’23) 10 AIR 1923 Mad 276 (278) (DB). 

(’38) 25 AIR 1938 Pat 394 (395). (Hence, where- 
property of a public endowment has been alienated 
by the shebait, the remedy, go far as the public is 
concerned, is to secure the removal of the shebait 
by proceeding under S. 92 and then to get another 
shebait appointed who would then have authority 
to represent the idol in any suit for recovery of 
the property.) 

[But see (’19) 6 AIR 1919 Lah 190 (191). (Any 
person interested can sue.)] 

Also see Note 8 and O. 1 R. 8, Note 8. 

9. (’19) 6 AIR 1919 Cal 179 (180, 181) (DB). 

(’18) 5 AIR 1918 Mad 464 ( 4 G 4 ): 41 Mad 124 (DB). 

(Disciples of a mutt suing under O. 1 R. 8 for 
recovery of alienated property.) 

(’13) 19 Ind Ca B 973 (974) (All.) 

*(*17) 4 AIR 1917 Mad 112(113): 40Mad 212 (FB). 
(’23) 10 AIR 1923 Mad 276 (277). 

10. (’35) 22 AIR 1935 Cal 805 (809): 63 Cal 74 
(DB). 

[See also (’37) 24 AIR 1937 Sind 230 (232): 31 
Sind L R 510 (DB). (Person in possession assert¬ 
ing property as hia but admitting that ho is exe¬ 
cuting trust — Such person is trustee either 
constructive or de son tort and in either case he 
is not a stranger.)] 
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• * *l T Uld 1 S * em *? losieaUy follow from the principle that no relief can be granted 
agamet third part.es under th.s section, that such third parties are not necessary or propTr 

parties to the smt There has, however, been a divergence of opinion on the point, and a 
least four different views have been expressed_ a 

(a) The Calcutta High Court has held that it is not competent to the Court to 

implead an alienee at all in the suit.” The High Court of Rangoon also 

has held that strangers to the trust are not proper or necessary parties to 

a suit under this section and that in such a suit the plaintiffs who have 

wrongly impleaded tlnrd parties cannot pray in aid the provisions of o 1 

B. 3 or o. 1 R. 10 . - The Patna High Court has held that only the trustee 

.s a necessary party and not those who may be in possession of trust 
properties adversely to the trust. 13 C 

(b) T *“ e Ma^as High Court has held that an alienee cannot be made a party 

to the suit” against his will but may, if he himself desires it be made 
a Party. If hei .8 impleaded against his will, the suit should be dismissed 
against him. Even if he is a party the Court is not bound to decide 
whether the alienation in his favour is binding on the institution. 1 ’ In a 
ater decision,” the Madras High Court has held that an alienee of the 

untr P thTs e sectton° Ugh “* * neCeSBary P “* y “ * Pr ° peC party to -,t 

(c) The Allahabad High Court has held that the alienee though not a necessary 

- at jugws to tho suit2 ° and any “ 

(d) T h« B^bay High Court has held that the alienee is a necessary party to 

t o suit and that the suit could not be decided in his absence. Yet ejectment 
decree was not passed against him even though he was a party 22 

brought 1 ^ th‘d h =s r ' z ir 

“ --* - ss srtr r 1 

echem e or for the appointment of a new trus tee or for directions l^nd so^mes can 

1 1 A / I 1 mm m — " " “ -- — _ 


11 f (’18) 5 AIR 1918 Cal 5 (7) (SB). (Reversing 
decision of Greaves, J. in AIR 1916 Cal 935 : 42 

Oftl 

+ (’06) 33 Cal 789 (805). 

( 24Cal C 4 a i8 L ) J0Ur 431 (439) (DB)< (dissenting from 

( ’ 38) .? 5 AIB 19 i 38 , Ca ‘ 278 (281) (DB) - < In a suit 
for the removal of a trustee under S. 92. theiiara- 

dar from the trustee is not a necessary party and 

asitus not possible to grant any relief against him 

in a suit under S. 92 it is not proper that ho 

should be jojned as a party at all.) 

1 342 (I?B) 19 AIR 1932 Kane 132 (I33 > : 10 Ran « 

1 (DB ( ) 32) 19 AIR 1932 Pat 33 ( 52 > : 11 Tat 288 
14. (’16) 3 AIR 1916 Mad 979 (980) (DBI. (Court 

SSSi S?e k n e ee d r ,Qrati0n ” 

( ’mm 1 ;r, IR \ 91 l 708 < 71I) : 38 Mad 1064 

, t ). (It is doubtful if alienees or trespassers of 
trust property are parties to the suit.) 


15 . (’15) 2 AIR 1915 Mad 517 (518) (DB). 

(’18) 5 AIR 1918 Mud 1071 (1071, 1072) (DB) 

(Some of the trustees who claim hereditary trustee 
ship are entitled to be added as parties ) 

2 1015 Mad 517 (517, 518) (DB) 

trustee 6 ) b ° UDd bj decree in suit against 

[See (’16) 3 AIR 1916 Mad 979 (980) (DB).J 

17 . (’18) 5 AIR 1918 Mad 1179 (1182) (DB). 

18 . (’36) 23 AIR 1936 Mad 449 (456) (DB) 

2 (DB) 25) 12 AIK 1925 A1J 759 <™1) = 'I? All 867 
(’98) 20 All 46 (49) (DB). 

2 ( < bliif 5) 12 AUi 1923 A “ 759 <761) 1 « All 867 

Aium’ tnOVvff&u A)I 770(DB >- 

aL Note A i'. 752 : U InJ C »= 219 (219) (DB). 
22. ('ll) 35 Bom 470 : 12 I„d Cas 30 ( 31 ) (DB). 
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only be brought against persons in possession of trust property, who either claim the same 
as their own, or who deny the validity of the trust. 23 Otherwise, the result will be that 
no suit can be brought under this section in a case where all the trustees are dead or 
refuse to act. 

Where an alienee is made a party and a declaration is granted against the alienee 
and the latter appeals therefrom, the trustee is not a necessary party to the appeal as a 
relief could be granted to the alienee in appeal without the presence of the trustees. 2 * 

Under o. l R. 10 , a Court can join the Advocate-General as a party to a suit 
brought by persons interested under S. 92, in order to effectually and finally adjudicate 
u P°n the questions relating to the administration of the trust. 25 See also the under¬ 
mentioned decisions. 26 

29. Compromise of suit. — In earlier decisions of the Calcutta High Court it 
was held that as long as the question whether the endowment is a public one or not is 
still in dispute, or if it is proved that the endowment is a public one, a suit under S. 92 
cannot be compromised. 1 This view has been dissented from in a later decision of the 
same Court. It was there held that o. 23 of the Code does not exclude suits under this 
section and that there is nothing in law to prevent the Court from passing a compromise 
decree. 2 The Madras High Court has assumed the correctness of this view but holds 
that a compromise under which any portion of the trust properties is given to a stranger 
ought not to be sanctioned by the Court. 3 See also the cases cited below.* 


30. Abatement of suit. — Before the decision of the Judicial Committee in 


Raja Anand Rao v. Ramdas Daduram 1 there was a conflict of decisions as to whether, 
where one of the two plaintiffs dies, the suit abates unless some other person who has the 
necessary interest and who has obtained the required sanction is brought on record in his 
place. The Allahabad High Court held that it did, 2 while the Madras High Court and the 


23. f (’23) 10 AIR 1923 Mad 376 (377) : 46 Mad 
300 (DB). (Heir-at-law in possession of trust pro¬ 
perty is a proper party.) 

(’•27) 14 AIR 1927 Mad 710(712). 

(’24) 11 AIR 1924 Bom 518 (520) (DB). (Claim 
for accounts and directions against defendants in 
actual management.) 

(’ll) 35 Bom 470(472.473): 12 IndCas 30 (31) (DB). 

(’19) G AIR 1919 Mad 439 (440) : 50 Ind Cas 53 
(58). 

(•24) 11 AIR 1924 Pat 657 (660) : 3 Pat 842 (DB). 

(’ll) 9 Ind Cas 358 (S58) (DB) (Bom). 

(’07-08) 4 Low Bur Rul 183. 

(■91) 15 Bom 612 (621, 622) (DB). 

('89) 11 All 18 (22, 25) (PB). 

Also see Note 5. 

24. (’14) 1 AIR 1914 Mad 708 (711) : 33 Mad 
1064 (DB). 

25. (’20) 7 AIR 1920 Mad 133 (133) : 43 Mad 
707 (DB). 

[See also ('12) 29 AIR 1942 All 315 (319) (DB). 
(Suit under S. 92—Appellate Court reversing 
trial Court’s judgment bolding that plaintiff bad 
no interest — Advocate-General held should not 
beallowedto be impleaded ns co-plaintiff at stage 
of appeal.)] , _ 

26. (’ll) 1941 Nag L Jour 587 (589) (DB). (Suit 
for accounts against trustees—All of them must 


be joined as parties.) , 

(’37) 24 AIR 1937 Oudb 229 (232) : 13 Luck 2o5 
(DB). (In a suit uuder S. 92, Civil Procedure Code, 


for settling a scheme for a trust, it is necessary to 
implead as a defendant a person who is not merely 
a beneficiary but is a near relation of the founder 
of the trust and has got the necessary qualification 
which, under the terms of the trust-deed, entitles 
him to be made a trustee, in order to enable the 
Court effectually and completely to adjudicate 
upon and settle all questions involved in the suit.) 

Note 29 

1. (’15) 2 AIR 1915 Cal 193 (194) (DB). 

2. (’25) 12 AIR 1925 Cal 187 (189) (DB). 

3. (’19) 6 AIR 1919 Mad 659 (661) (DB). 

4. (’42) 29 AIR 1942 Pat 79 (80) (DB). (Suit relat¬ 
ing to trust—Compromise decree—Subsequent suit 
for declaration that compromise and decree were 
obtained by fraud — Transfer of suit for trial to 
Munsif—Munsif finding allegation as to fraud 
proved—Munsif has do jurisdiction to make new 
decree under S. 92.) 

(’39) 26 AIR 1939 Rang 103 (109) : 1933 Rang 
L R 252. (Suit relating to public charity—Case 
involving allegations of serious breaches of trust 
by trustees — It is improper to allow collusive 
compromises between plaintiffs and defendants. 
It is better if Advocate-General is brought on 
record in all such cases.) 

Note 30 

1. (’21) 8 AIR 1921 P C 123 (124) : 48 Cal 493 : 
17 Nag L R 37 : 48 Ind App 12 (PC). 

2. (’15) 2 AIR 1915 All 59 (59) : 37 All 296 (DB). 
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Chief Court of the Punjab held that it did not abate, on the ground that the suit is a 
representative one instituted on behalf of all the persons interested in the trust, and that 
the Court could add parties even without their obtaining the sanction of the Advocate. 
General. 3 According to the Oudh Judicial Commissioner’s Court, the necessity for 
co-operation of two or more persons is confined to the institution of the suit, and therefore 
when one plaintiff dies, the surviving plaintiff can alone carry on the suit or appeal. 4 

The Judicial Committee, in the abovementioned case, has held that a suit under 
S. 92 is not prosecuted by individuals for their own interests but as representatives of the 
general public, and that such a suit does not fail on the death of the parties who originally 
filed the suit. 6 The Allahabad view is therefore no longer law. 0 

Where in a suit under this section against a trustee, the defendant trustee dies, 
the question whether the suit abates depends upon the relief claimed in the suit. If the 
relief claimed is solely the removal of the trustee, the suit will, of course, abate. But if, 
in addition to the removal, other reliefs, such as the framing of a scheme, are prayed for; 
the suit will not abate but will survive against the successor-in-oflice of the deceased 
defendant. See o. 22 R. l, Note 17. 

31. Suit, if can be brought in forma pauperis. — It has been held that 
the provisions of Order 33 of the Code could not have been intended by the Legislature 
to be combined with those of section 92 and therefore a suit under S. 92 cannot be 
instituted in forma pauperis especially when the plaintiffs’ intention to sue as paupers 
was not brought to the notice of the Advocate-General before granting sanction. 1 

32. Suit under the section need not be contentious. — Section 539 of the 
old Code did not contain the words “whether contentious or not” but it was nevertheless 
held by the Calcutta and Madras High Courts that a suit under that section need not bo 
contentious. 1 The said words have been now introduced in the present section in order to 
give effect to those decisions and to make the section clear on the point. 

33. Section is mandatory— Sub-section (2). — Under the Code of 1859 
there were no special provisions for the institution of suits relating to public charities. 
Suits, therefore, relating to such matters could under that Code be brought in the ordinary 
Comts by certain persons as plaintiffs. Por instance, persons who were appointed to 
supervise over trustees could sue for their removal for misconduct, in the ordinary 
Courts 1 and members of a community co uld, under s. 30 (o. l r. s of the Code), bring a 

t (’37) 24 AIR 1937 Pat 149 (151). (Parties per- 
mitted by Court to sue or to be sued in representa¬ 
tive capacity — Death of some parties during 
pendency of suit or appeal—Suit or appeal does 
not abate by failure to bring on record the legal 

representatives of such persons, within time _ 

Court can permit parties to proceed with suit or 
appeal against remaining parties—Provisions of 
O. 22, C. P. Code, cannot be made applicable to 
suits or appeals in representative capacity under 
Section 92, or O. 1 R. 8 of the Code.)] 

Note 31 

1. (’12) 15 Oudh Cas 202 (206) : 14 Ind Cas 731 
(732) (DB). 

Note 32 

1. (’93) 20 Cal 810 (817) (DB). 

(’91) 14 Mad 186 (222). 

Note 33 

1; <’ 98 > 21 Mad 406 (408) (DB). (Suit by general 
trustee.) 


3. (’17) 4 AIR 1917 Mad 389 (390) : 40 Mad 110 
(DB). 

(’18) 5 AIR 1918 Lab 146 (147) : 1918 Pun Re 
No. 97. 

4. (’15) 2 AIR 1915 Oudh 181 (182) (DB). 

5 (’21) 8 AIR 1921 P C 123 (124) : 48 Cal 493 : 
17 Nag L R 37 : 48 Ind App 12 (PC). (Suit for 
appointment of new trustee — Defendant dying 
—Scheme can be ordered.) 

[Sec also ('33) 20 AIR 1933 Mad 854 (854, 835): 
57 Mad 153 (DB). (Two out of the three plain¬ 
tiffs dropping out after filing suit.) 

(’25) 12 AIR 1925 Mad 244 (244) (DB). 

(’38) 25 AIR 1938 P C 184 (186) : 65 Ind App 
198 : I L It (1938) Lah 383 : 32 Sind L R 749 
(P C).] 

6. (’34) 21 AIR 1934 All 1 (2) : 55 All 687 (DB). 
(Plaintiffs appellants —Death of one after institu¬ 
tion of appeal.) 

[ See also (’36) 23 AIR 1936 Lab 361 (361) (DB ). 
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representative suit also in the ordinary Courts for declarations, etc., with reference to 
the trust. 2 Section 539 was introduced for the first time by the Code of 1877 and was 
repeated in the Code of 1882 , but there was no provision therein corresponding to sub-s. ( 2 ) 
of the present section. (Section 539 of the Code of 1877, moreover, did not apply to 
religious trusts or to trusts which were religious as well as charitable. 3 ) 

There was consequently a conflict of opinion whether S. 539 was mandatory or 
whether it was merely a directory and an enabling provision, having no restrictive effect 
on any independent rights of suit. 4 It was with a view to settle this conflict that the 
Legislature introduced sub-s. (2) of the present section, clearly removing the classes of 
suits specified therein from the cognizance of ordinary Courts, and constituting a special 
tribunal for the trial thereof. 6 The cases before 1908, therefore, holding that the section 
was only an enabling one which did not bar independent rights of suit, in regard to the 
reliefs specified in the section, are no longer good law. 6 

In considering if the section is applicable, it is not merely the right of the 
plaintiff that must be looked to but also the nature of the relief claimed and if that is 
one specified in the section the direction laid down in sub-section (2) must be obeyed. 7 
Thus, a District Judge cannot order the suspension or removal of a mahant on a mere 
report instead of in a suit as required by this section. 8 A suit does not cease to be one 
under s. 92 and subject to its mandatory provisions simply because reliefs not within the 
section are claimed in addition to reliefs within the section. 9 And conversely, the fact 
that some of the reliefs asked for in the plaint cannot be granted on account of the 
absence of the consent in w'riting of the Advocate-General, would not disentitle the 
plaintiff to the other reliefs. 10 The expression “reliefs specified’' in sub-s. (l) includes not 
only the reliefs which are particularised and specially described in els. (a) to (g) but also 
those coming under the residuary clause (h). 11 


The sub-section which speaks of a suit claiming any of the reliefs specified in 

sub-s. (l) must be read with the latter sub-section and if it is so read, it follows that it is 

" (’13) 20 Ind Ca3 767 (767) (DB) (Mad). 

*(’18) 5 AIR 1918 Mad 1179 (1181) (DB). 


(’07) 29 All 27 (28) (DB). 

2. (’06) 33 Cal 905 (907) (DB). 

3. (’82) 5 Mad 383 (384) (DB). 

(’85) 11 Cal 33 (36, 37) (DB). 

(’83) 5 All 497 (500) (DB). 

4. (’07) 29 All 27 (28) (DB). (Section does not aflect 
independent rights of suit.) 

C89) 11 All 18 (22, 23, 25, 26. 27) (FB). (Suit by 
worshippers for directions in the nature of scheme 
and for declaration is one fulling under S. 539 and 
is not maintainable without sanction.) 

(*98) 21 Mad 406 (408, 409) (DB). (Section 539 is 
only an enabling one.) 

(’91) 14 Mud 1 (15) (DB). (Do.) 

(’84) 8 Bom 432 (451). (Section 539 is directory 
only.) 

( 06) 33 Cal 905 (910) (DB). (Section is not manda¬ 
tory.) 

COG) 33 Cal 789 (801, 803) (DB). (Section 539 is 
not restrictive but cumulative.) 

(’07) l Sind L R 155 (158) (DB). (Section 539 ia 
directory.) 

('92) 10 Bom 626 (628). (Section 539 is manda¬ 
tory.) 

(’85) 11 Cal 33 (36) (DB). (Do.) 

(’97) 21 Bom 48 (51, 52) (DB). (Do.) 

5. (’12) 5 Sind I, R 184 : 13 Ind Cas 264 (266). 

(’19) 6 AIR 1919 Low Bur 56 (57). 


6. (’25) 12 AIR 1925 Pat 544 (547) : 4 Pat 741 
(DB). 

(’25) 12 AIR 1925 Rang 294 (294, 295) : 3 Rang 
213 (DB). 

7. f (’19) 6 AIR 1919 All 203 (205) (DB). 

(’33) 20 AIR 1933 Mad 70 (70, 71). 

(’17) 4 AIR 1917 Cal 678 (678) (DB). (Section 92 
cannot be avoided by persons having no interest in 
the trust on suing as representing “the whole 
Hindu population.”) 

(’15) 2 AIR 1915 Bom 38 (40) : 39 Bom 580 (DB). 

(■18) 5 AIR 1918 All 2 (8) : 41 All 1 (DB). 

*('18) 5 AIR 1918 Mad 1179 (1181) (DB). 

(’27) 14 AIR 1927 All 526 (529) : 49 All 191 (DB). 
(Suit against trespasser — Question of breach of 
trust and nature of property would not arise.) 

(’15) 2 AIR 1915 Mad 915 (916) (DB). (Suit not 
under S. 92—No sanction is necessary.) 

[See (’35) 22 AIR 1935 Mad 825 (826) : 58 Mad 
988 (FB). (Whethersuit falls under S. 92 depends 
upon nature of reliefs sought and not on character 
plaintiff sues in.)] 

8. (’18) 5 AIR 1918 All 218 (219) (DB). 

9. (’18) 5 AIR 1918 Mad 1179 (1181) (DB). 

10. (’33) 20 AIR 1933 Pat 246 (248) : 13 Pat 65. 

11. (’42) 29 AIR 1942 Cal 343 (347) : ILR 1942) 
1 Cal 211 (DB). 
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not every suit in which any of the reliefs specified in sub-s. (l) is claimed that requires 
the sanction of the Advocate-General but that such sanction is necessary only in the case 
of those suits in which besides the relief claimed being covered by sub-s. (l), the suit is 
brought in a representative capacity on behalf of the public. 1 " See Note 7. 

The proper remedy for obtaining any of the reliefs enumerated in the section under 
the circumstances mentioned therein is by a suit instituted with the consent of the 
Advocate-General. Hence, in such cases an application made without the consent of the 
Advocate-General cannot be treated as permissible under the section. 11 

Disputes having arisen regarding the management of a public charity, the matter 
was referred by the parties , to arbitration. The arbitrator drew up an award stating his 
conclusions about the management and framing a scheme. One of the parties filed a suit 
for the award being made a decree of the Court. It was held that the suit was precluded 
by the terms of sub-s. (2) because, by embodying the award in a decree of Court the Court 
would be practically framing a scheme for the management of the institutions in question 
and it would be an evasion of the provisions of the section to allow it to be done under 
the guise of an award when the procedure prescribed by the section had not been complied 
with. It was also held that the award not having exceeded the terms of the reference, it 
was not open to the Court to separate such portions of the award as related to reliefs 
contemplated by this section and limit the decree to the rest of the portions thereof. 14 

There is, however, a saving in respect of suits coming under the Religious 
Endowments Act. Where, therefore, a suit comes under both S. 92 and under the Religious 
Endowments Act, the plaintiffs have the choice of proceeding under either provision though 
they may not proceed under both. 16 (In this connexion, see Note 4.) 

34. Execution of scheme decree. — Under the old Code a decree under s. 539 
was held enforceable by way of execution under s. 200 of that Code, and the misconducting 
trustee could be both imprisoned and his property attached. 1 The application, however, 
had to conform to the requirements of S. 260; otherwise it was liable to be rejected." That 
section provided the procedure for enforcing a decree for the specific performance of a 
contract or for restitution of conjugal rights or " for the performance of, or the abstention 
from any other particular act ” and it was held that the enforcement of the scheme 
decree came under those words. The corresponding provision under this Code, namely O. 21 , 
R. 32 has omitted the italicised words and inserted instead “or for injunction.” 

The views expressed in cases under the new Code are not all harmonious. It is 
generally agreed that a decree under s. 92 is of a merely declaratory nature and where 
that is so, there is nothing to enforce in execution:* It is also agreed that a provision in a 

12. \ (’38) 25 AIR 1938 Mad 92 (94) : ILR (1938) 

Mad 39 (DB). 

13. (*37) 24 AIR 1937 Oudh 381 (384) : 13 Luck 
523 (DB). (Death of mutwollia of wakf appointed 
by Court in suit under S. 92 — Applications by 
some persons for tbeir own appointment — Wakf 
property actually in possession o f certain persons 
who wero managing it as mutwallia—Applications 
not maintainable—Suit under S. 92 is necessary.) 

14. f (’39) 26 AIR 1939 Mad 170 (172) (DB). 

15. (’14) 1 AIR 1914 Mad 593 (593, 594): 37 Mad 
184 (DB). 

('18) 5 AIR 1918 Mad 1179 (1181) (DB). 

Note 34 

1. (1900) 24 Bom 45 (49) (DB). 


(’05) 28 Mad 319 (327) (DB). (Directions in scheme 
can he enforced in execution.) 

2. (’95) 19 Bom 34 (35) (DB). 

3. (’41)28 AIR 1941 Cal 618 (621) (DB). (Held 
that the order interpreting the scheme and deciding 
the general questions concerning the rights of the 
parties did not fall within the purview of S. 47 and 
therefore was not appealable.) 

(’31) 18 AIR 1931 All 765 (765) (DB). (Order of 
District Judge under scheme is notone under S. 47.) 

(’ 28 ) 15 AIR 1928 Rang 168(171): 6 Rang 97 (DB). 
(Decision of the Court appointed by a scheme 
framed in a suit under S. 92, confirming or refus¬ 
ing to confirm the election of a trustee under the 
scheme was a decree in the suit.) 

C27) 14 AIR 1927 Mad 1110 (1110) (DB). (Do ) 

(’26) 13 AIR 1926 Mad 799 (799) (DB). 
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scheme for the removal of a trustee is ultra vires and on that ground cannot be enforced 
in execution. 4 But there is a difference of opinion as to whether a scheme decree containing 
clauses amount to a direction to the defendant to perform some duty cannot be 
enforced in execution. In Ranganatha v. Krishnasami , 5 the Madras High Court held 
that once a scheme is asked for and framed, there was nothing more to be done, and that 
no further remedy provided in the scheme can be enforced in execution. The same Court 
in later cases 0 has dissented from that view and held that the question whether a scheme 
decree is executable or not depends upon the intention of the decree and where the 
directions in the scheme are intended to be enforced in execution, they can be so executed. 
The Bombay and Rangoon High Courts and the Nagpur Judicial Commissioner’s Court 
appear to hold the same view. 7 The Madras High Court has, in its recent decisions, 8 
affirmed the view in jRanganatha v. Krishnasami above cited. 

The Bombay High Court has held that the District Judge acting under a scheme 
of management framed by a Court acts as a persona designata and not as a Court, and 
so his orders are not capable of execution. 9 (See also Note 36.) The Madras High Court 
has, however, held that a Judge carrying out the provisions of a scheme decree passed 
under this section acts as a Court and not as a persona designata . ,0 The High Court 


(’25) 12 AIR 1025 P C 155 (156) (PC). (Orders 
passed relating to a scheme formed and sanctioned 
by the Court in a scheme suit are not orders in exe¬ 
cution of a decree and are not therefore appeal¬ 
able.) 

(’28) 15 AIR 1928 Mad 61 (64) (DB). 

(’26) 13 AIR 1926 Mad 659 (660) (DB). (There was 
nothing to execute in the case though it purports 
to follow AIR 1924 Mad 369 : 47 Mad 139.) 

(’26) 13 AIR 1926 Mad 655 (655) (DB). 

[See (’34) 21 AIR 1934 Peak 43 (44). (Where in 
consequence of a decree removing a makantfrom 
office, an order is made in a miscellaneous appli¬ 
cation for appointing a committee to appoint a 
new mnhant, the order, not being a decree nor an 
order under S. 17 nor an order made appealable 
under O. 43 It. 1 is not appealable.)] 

[See also (’27) 14 AIR 1927 Bom 422 (423) (DB). 
(Where a scheme of management of a religious 
institution impliedly provided that the District 
Judge wus also to exercise control generally in 
regard to any question of management that might 
properly be brought before him and the District 
Judge on application divided the offerings to the 
deity in a certain proportion among theclaimants 
—Held that the decision of the District Judgedid 
not relate to the execution of the decree framing 
the scheme, that the District Judge was a final 
authority in the matter and that no appeal would 
lie to the High Court from his decision.) 

(’35) 18 Nag L Jour 110 (115) (DB). (Scheme 
framed —Held there was no executable decree.)] 

4 . *(’26) 13 AIR 1926 Mad 559 (560, 561) : 49 
Mad 580 (DB). 

(■26) 13 AIR 1926 Mad 130 (130) (DB). 

(Sec (’37) 24 AIR 1937 Lab 490 (491). (Scheme 
decree — Decree not providing for removal of 
mahant on failure to perform conditions — Mis¬ 
management by mahant—Application for execu¬ 
tion is not competent for removal of mahant.)] 

5. t(’24) 11 AIR 1924 Mad 309 (370,371) : 47 
Mad 139 (DB). 


6. *(’28) 15 AIR 1928 Mad 61 (64) (DB). (Dissent¬ 
ing from AIR 1924 Mad 369 : 47 Mad 139 and 
coming in line with its older view in 28 Mad 319.) 
t(’32) 19 AIR 1932 Mad 41 (44) : 54 Mad 345 
(DB). (Direction for delivery of trust property and 
money to new trustees.) 

(’31) 60 Mad L Jour 178 (178) (DB). (Do.) 

7 . (’26) 13 AIR 1926 Nag 326 (327). (Direotioa in 
scheme decree can be enforced in execution.) 

[See (’27) 14 AIR 1927 Bom 422 (423) (DB). 

(’38) 25 AIR 1938 Rang 363 (364) (DB). (Where 

orders are passed merely for carrying out a 
scheme, they are orders in execution and appeal- 
able under S. 47.)] 

8. (’42) 29 AIR 1942 Mad 748 (750, 751) (DB). 
(Te9t of executability is not if the provision is 
declaratory or directory—Test is whether it forms 
part of the soheme — If so it cannot be executed 
even if it is directory — Clause vesting trust pro¬ 
perties in trustee and empowering him to realise 
them through Court if necessary in execution — 
Held that it was not executable and that realisa¬ 
tion of trust properties was an essential part of the 
scbcniG.) 

*(’36) 23 AIR 1936 Mad 581 (582, 583) : 59 Mad 
751 (DB). 

(’37) 24 AIR 1937 Mad 326 (327) (DB). (Where a 
decree provides for a scheme the proper way of 
dealing with such decree is to separate the scheme 
part from the re3t of tho decree and when that is 
done, no provision in the soheme part is executable, 
whether it is d^ectory or declaratory.) 

(’38) 25 AIR 1938 Mad 256 (256) (DB). 

(’33) 1933 Mad W N 183 (184, 185) (DB). 

9. (’12) 29 AIR 1942 Bom 97 ( 98 )(DB). (Order fo £ 
costs made by him though legal is not capable oi 
execution.) 

10. (*39) 26 AIR 1939 Mad 969 (970, 971). (Court 
or Judge has power in such cases to appoint 
trustees to vacancies in the office of trustees wbic 
have arisen.) 
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can modify or alter rules framed under a scheme 11 but the scheme itself cannot be 
modified in execution proceedings. 12 

A person not a party to the suit under s. 92 and not having the same interest 
with the plaintiffs, but claiming certain rights under the decree, cannot apply for 
enforcement of the decree. 13 


35. Arbitration. — The Court has no jurisdiction, in a suit under this section, 
to entertain an application for filing an award or for referring the matter to arbitration. 1 
The reason is that the matter is one not merely concerning the parties , but is one in 
which the State i3 interested and consequently the scheme should be considered and 
framed by the Court itself . 2 It is the prerogative of the Crown to protect the interests 
of infants, lunatics and charities and it cannot therefore be delegated. 

36. Appeal. — An appeal lies from a scheme decree, as in the case of other 
decrees under s. 9G of the Code. An order of a District Judge on an application made 
under a scheme decreed by the Court, is not appealable unless it is appealable as being 
one in execution of a decree under s. 47. 1 Whether orders passed on applications made 
for enforcing the scheme are orders in execution depends upon the question whether a 
scheme decree under the section is at all enforceable in execution. There is a conflict 
of opinion on this point" which has been discussed in Note 34 which may be referred 


11 . (’26) 13 AIR 1926 Bom 179 (186) (DB). 

12. (’14) 1 AIR 1911 Low Bur 226 (228). 

13. (’91) 14 Mad 57 (60. 61) (DB). 

Note 35 

1. (’10) 32 All 503 : 6 Ind Cas 219 (223) (DB). 

('37) 21 AIR 1937 Sind 174 (176) : 30 Sind L R 

•178 (DB). (A suit for a declaration that certain 
property is trust property does not fall under S. 92, 
C. 1*. Code, and therefore, a declaration in the 
award of the arbitrators to that effect does not 
offend against law — But an award which grants 
reliefs which could only be granted in a suit under 
S. 92 is without jurisdiction, e. g., the framing of 
a scheme for the administration of trust property 
is beyond the powers of the arbitrators.) 

[Sec (’3-1) 21 AIR 1931 All 368(370) : 56 All 721 
(DB). (Parties litigating for title and possession 
of mutt in their own rights—Mutt not of nature 
of public charity—Dispute between parties inter se 
can bo referred to arbitrator.)] 

2. (’23) 10 AIR 1923 Nag 112 (114) (DB). 

3. (’10) 32 All 003 : 6 Ind Cas 219 (221) (DB). 

Note 36 

1. ('ll) 28 AIR 1911 Cal 618 (621) (DB). (Order 
interpreting the scheme and deciding the general 
questions concerning the rights of the parties held 
not to fall within S. 47.) 

*(’25) 12 AIR 1925 P C 155 (156) (PC). (Under a 
scheme settled by Privy Council power is Riven to 
temple committee to make rules subject to sanction 
of District Judge—Order of sanction by District 
•ludge not appealable.) 

C^7) 14 AIR 1927 Mad 427 (429) (DB). 

('!*) 5 AIR 1918 Mad 927 (927, 928) (DB). 

C2«) 13 AIR 1926 Mad 799 (799, 800) (DI3). (Order 
of removal of trustee on application is not one in 
execution.) 

('37) 24 AIR 1937 Oudh 381 (383) : 13 Luck 523 
(DB). (Death of mutwallis of wakf appointed by 
Court — Applications by some persons for their 


own appointment—Order appointing applicants_ 

Appeal is incompetent, neither S. 96 nor S. 47 
bing applicable — But appeal may be treated as 
revision.) 

(’38) 25 AIR 1933 Rang 363 (364) (DB). (Where 
orders are passed merely for carrying out a scheme 
they are orders in execution, and appeals lie from 
such orders under S. 47.) 

[See (’34) 21 AIR 1934 Pesh 43 (44). (Where in 
consequence of a decree removing a mahant from 
office, an order is made in a miscellaneous appli¬ 
cation for appointing a committee to appoint a 
new mahant, the order not being a decree nor an 
order under S. 47 is not appealable.)) 

2. (’26) 13 AIR 1926 Mad 130 (130) (DB). (Order 
of Court made in exercise of power given by 
scheme.) 

(’24) 11 AIR 1924 Mad 369 (370) : 47 Mad 139 
(DB). (Order granting or refusing further remedy 
provided in scheme is not an order under S. 47.) 
C18) 5 AIR 1918 Mad 927 (927, 928) (DB). (Order 
on application to remove trustees after a scheme 
was settled is not appealable.) 

(’27) 14 AIR 1927 Mad 1110 (1110) (DB). (Order 
in relation to a scheme already made is not one in 
execution.) 

(’26) 13 AIR 1920 Mad 659 (660) (DB). (Order in 
matter of execution of echcmc—No appeal lies.) 

(’20) 13 AIR 1926 Mad 559 (560) : 49 Mad 580 
(DI3). (Provision in scheme for application to 
amend scheme—Application to amend—Orderon, 
is not appealable under S. 17.) 

\ (*31) 18 AIR 1931 Bom 391 (396) : 55 Bom 414 
(DB). (Provision in scheme for application to modify 
or alter—Order on such application not one under 
Section 47.) 

('31) 18 AIR 1931 All 765 (766) (DB). (Order ap¬ 
proving appointment to vacancy of trustee pur¬ 
suant to scheme—Not appealable under S 47 ) 

('25) 12 AIR 1925 Mad 175 (176) (DB). (Qua re.) 
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to in this connexion. Where the Court reserves to itself the right to confirm elections 
held under a scheme passed by it, an order regarding the same is a decree and i3 
appealable as such. 3 

Where a decree framing a scheme of management of a trust expressly kept the 
suit pending and provided that in case of difficulty or doubt, the parties might apply to 
the Court in the suit itself, an order of the Court on such an application was held to be a 
decree and appealable as such. 4 

Where the Advocate-General himself has filed the suit and the same is dismissed, 
it is he who must file the appeal, and not the relators 5 as they are no parties to the suit.® 

Where a scheme expressly empowers the “District Judge” to select the trustees, 
he is a -persona designata and an order by him is not one by the District Court and 
therefore no appeal will lie. 7 See also Note 34. 

Where an appeal is filed but is returned for re-presentation and is not so 
re-presented in time by the appellants mala fide, other persons interested in the trust 
can re-present the same oven after the time fixed. Section 5 of the Limitation Act will 

apply to such a case. 8 

See also the undermentioned cases. 9 


37. Revision. _The order of a District Judge in a suit under this section will 

not be open to revision where he has exercised jurisdiction in a proper manner. Bu 
where ho has misdirected himself in a manner which will show that the order canno e 
accepted as satisfactory, a revision will lie. 2 A revision petition can be entertamed^r 

a decision on an issue as to whether the suit was maintainable under thisi sechon° But 

there can be no interference in revision merely because the lower Court ord P 

on a mistake of law 4 An order of a Collector granting permission to sue under this 

section is an executive order and is, therefore, not revisable. 

38. Jurisdiction to entertain suit under the section. A 3 uit under S 92 
must bo brought in the spec.al tribunal constituted by-the section, namely, PrmuPa 
Civil Court of original jurisdiction or any other Court empowered by the Prov ncua 
Government in that behalf within the local limits of whose nn.sd.ct.on the whole or any 


3. (’42) 29 AIR 1942 Rang 75 (75) (DB). 

('28) 15 AIR1928 Rnng 168 (171): 6 Rang 97(DB). 

4. (’41) 28 AIR 1941 Cal 618 (621) (DB). 

5. (’08) 32 Bora 155 (156) (DB) 

6. (’42) 29 AIR 1942 Bom 97 (98) (DB). 

(1841) 3 Beav 447, Attorney-General v. Wright. 
(Referred in 21 Bom 257; Followed in 32 Bora 155.) 

(1891) 2 QB 100 (106), Attornoy-Genera v. Logan. 
[See nkso (’35) 22 AIR 1935 Pftt 261 (263 . 14 
Pat 236 (DB). (Whoro the District Judge has in 
formulating a scheme in pursuance of the High 
Court’s order, appointed a person as manager an¬ 
other person who was no party to the original 
action but was a defeated candidate in election to 
managership, has no locus standi to appeal from 

7 "('“enSAIll 1928 Bom 167 (167) (DB), 
(sJrLo(W) 24 All! 1937 Bom 124 (127) (DB). 
(District Judge empowered under scheme to re¬ 
move trustee—District Judge suspending trustees 
and appointing receiver pending enquiry—Order 
appointing receiver not appealable — Suob order 
is passed by the District Judge qb persona desig¬ 
nate in his administrative capacity.)] 


Also see Ss. 100 & 101 N. 7. /TYR » 

8 . + (’28) 15 AIR 1928 Mad 456 (457, 458) (DB). 

9 . (’40)27 AIR 1940 Oudh 421 (422) : 15 Luck 
730 (DB). (Appeal against order amending scheme 
under S. 92 incompetent — Appeal can, however, 
be treated as revision application if jurisdiction 
Court to make amendment is challenged.) 

(’38) 25 AIR 1938 Rang 166 (163) (DB). (Removal 

of mutawalli—Discretion of Court— Interference in 

appeal — When the discretion of the lower Court 
is not influenced by sound reasoning nor exercisea 
judicially, it can be interfered with by the tiigu 

Court.) 

Note 37 

1. (’87) 10 Mad 98 (100). . 

2. t (’27) 14 AIR 1927 Mad 

C31) 18 AIR 1931 All 332 (332) (DB). ( 

Judge wrongly refusing to 

3. (’35) 22 AIR 1935 Mad 282 (283) . 58 Mad 

4^. D (^37) 24 AIR 1937 Oudh 193 (194): 13 Luck 81 

5.°ri0) 1910 Pun Re No. 104 : 8 Ind Caa 1160 
(1160). 
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part of the subject-matter is situate.” 1 Where a suit is brought in a District Court for a 
declaration that a compromise decree passed under this section was obtained by fraud 
and the suit is transferred to a Munsif for disposal, if the Munsif finds that the facts 
are as alleged, he has no jurisdiction himself to make a fresh decree under this section as 
that is a matter within the exclusive jurisdiction of the District Court. The Munsif can 
only declare the previous decree as vacated and it will then be for the parties to approach 
the District Court again for relief under this section. 2 

The words “principal Civil Court of original jurisdiction” will include an Additional 
District Judge who is assigned by the District Judge the function of the District Judge 
under S. 8 (2) of the Bengal Civil Courts Act (XII of 1887), 3 or under s. 7 of the Oudh Civil 
Courts Act (XIII of 1879) 4 (now see Oudh Courts Act, iv of 1925, S. 24 (2) ) but not if such 
functions are not so assigned. 5 

The expression “any other Court empowered by the Provincial Government in 
that behalf” probably refers to Courts such as that of the Subordinate Judges. 6 It does 
not enable the Provincial Government to empower any particular Judge to try any 
particular pending suit. Such a notification will be ultra vires . 7 But, where a notification 
was issued empowering a certain Judge by name to hear suits under this section, it was 
held that the notification did not empower the Judge as a persona designata but duly 
empowered the Court over which he presided to entertain suits under this section. 8 

Where a District Judge transfers a suit under s. 92 to a Subordinate Judge 
specifically empowered by the Provincial Government to try such suits, but after the 
transfer the Provincial Government by a subsequent notification confines his power to a 

specified area, his jurisdiction over the case given by the previous notification is not taken 
away and he can try the suit. 9 

Although a District Judge has the powers of a Kazi under the Mahomedan law 

to deal with an application for the appointment of a mutawalli, he may nevertheless 

relegate the petitioner to a suit under s. 92. 10 A District Court in which a suit could not 

have been instituted as being not one within the section 11 or a Sub-Judge finding that 

necessary sanction has not been obtained, 12 should return the plaint and not dismiss 
the suit. 

An application for the modification of a scheme framed by the District Court 

and condrmed by the High Court can be entertained only by the High Court but the 

District Court can give such directions as may be necessary to carry out the modified 
scheme. 13 


Note 38 

1. (’97) 21 Bom 18 (52) (DB). 

(■23) 10 AIR 1923 Nag 112 (114) (DB). (Power of 
(Court cannot be exercised by tbe arbitrators ) 
t C24) H AIR 1924 P C 95 (102) : 20 Nag LR 33: 
ol Ind App 72 : 51 Cal 361 (PC). (Property not 

within the Court’s jurisdiction —It cannot entertain 
suit.) 

t ('94) 18 Bom 551 (561). (Trustees and trust fund 
within jurisdiction but execution outside jurisdic¬ 
tion—Court passed decree declaring trust but refu- 
sed to settle schemo.) 

(’32) 19 AIR 1932 Cal 444 (445.446) : 59 Cal 357. 

(I rust of deposit at Madras with a Crm_Firm 

carrying on business at Calcutta—Section 92over¬ 
rides Clause 12, Letters Patent of Calcutta High 
Court—Subject-matter at Calcutta—Calcutta High 
Court has jurisdiction.) 


(*35) 22 AIR 1935 Mad 983 (986). 

2. ('42) 29 AIR 1942 Pat 79 (80) (DB). 

3. f (’21) 8 AIR 1921 Cal-210(211): 48 Cal 53 (DB). 

4. (’19) 6 AIR 1919 Oudh 311 (313): 22 Oudh 
Cas 93. 

5. (’14) 1 AIR 1911 Cal 616 (616) : 41 Cal 866 
(DB). 

6. (’21) 8 AIR 1921 Cal 210(211) :48 Cal 53 (DB). 

7. (’12) 39 Cal 1 16 : 13 Ind Cas 243 (244) (DB). 

8. *(’37) 24 AIK 1937 Bom 275 (278, 279)- ILR 
(1937) Bom 655 (FB). 

9. (’16) 3 AIR 1916 Mad 960 (961) (DB). 

10. (’19) 6 AIR 1919 Cal 615 (616) (DB). 

11. (’99) 21 All 187 (188) (DB). 

12. (’03) 25 All 031 (633) (L>B). 

13. (’12) 17 Ind Cas 969 (970, 972) (DB) (Cal). 
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The Court of a Subordinate Judge is not disentitled or debarred from entertaining 
a suit for the administration of the estate of a deceased testator, simply because the will 
contains directions for applying some portion of the estate for charitable purposes. But he 
may appoint a receiver in respect of such properties until directions thereto are obtained 
by the Advocate-General or the Collector from the District Court. 14 

Section 92 does not confer on the High Court powers to entertain suits in its 
original jurisdiction, in respect of charities in the mofussil. 15 

The District Court has no £ower to transfer to a Subordinate Court a suit under 
this section instituted before itself. 16 (See Note 11 on section 24.) 


39. Valuation of suit. — The reliefs claimed in a suit under S. 92 are incapable 
of valuation and are therefore chargeable under Art. 17 cl. (vi) Sch. II of the Court-fees Act, 
1870. 1 Even a prayer for possession or for a declaration and conseguential relief under this 
section will not take it out of the operation of Art. 17, cl. (vi) of the Court-fees Act and 
bring the same under S. 7 of the said Act. 2 The reason is that the plaintiffs in a suit under 
S. 92 do not claim the reliefs for their own advantage but as representing the public. The 
Bombay High Court has held that where in addition to the reliefs claimed under S. 92, 
a relief for an account is also asked for, the suit is chargeable with a court-fee under 
s. 7 (iv) (f) of the Court-fees Act. 4 This view, being opposed to the opinion of all the other 
High Courts, does not seem to be a sound one. 

A suit of the nature specified, filed in the High Court, is not exempt from court- 
fees on the ground that the court-fees payable under the schedules thereto have no 
application to suits filed in the ordinary original jurisdiction of the High Court, bu wi 
have to be taxed under the High Court-fees Rules of that Court. 

It may be noted in this connection that the Madras Court.fees (Amendment) Act 
of 1922 specifically provides in sch. II Art. 17 (iii) for a suit under sec ion 92 o e o e, 
charging a fixed fee of Rs. 50 therefor. 


40. Limitation.-Reference may be made to the Authors' Commentai-.es on the 
Limitation Act, 2 nd ( 1042 ) Edn., for this question. It will be noted that the limitation 
does not contain a specific provision as to limitation for su.ts under this sectmn. The queshon 
will depend on the nature of the relief claimed in each suit and the defendant against who 

the suit is brought. If the suit is brought against an express trustee as defined by S. 10 o 
the Limitation Act and is of the nature contemplated by that section, there will b 
pm-io^ o limuatfon for the suit. Otherwise, the suit will be subject tc^ various, period 
of limitation prescribed by the Limitation Act according to the natu.e of the reliefs 


claimed in the suit-. 

ai Decision under the section, whether operates as res judicata. -- 
A decree parsed in a suit under s. 92 ia binding n ot only on the trust and the t rusteebn_ 

14 (’1G)3AIR1916 Bom 281(282):40 Bom439 (DB). 

15 (’10) 5 Ind Caa 729 (732) (Mnd). 

16. (’35) 22 A I It 1935 Bom 172 (173): 59 Bom 
412 (DB). 

Note 39 

1. (’13) 30 AIR 1943 Oudh 18G (190) (DB). 

(’10) 7 Ind Ca8 92 (93) (DB) (Cal). 

(’28) 15 AIR 1928 Lah 113 (113): 8 Lali 730. 

(’97) 19 All 60 (63). 

(’99) 21 All 200 (203). ^ _ 

(’18) 5 A I It 1918 Lah 146 (147): 1918 Pun Re 

No. 97. 


2. f (’25) 12 AIR 1925 Mad 722 (722). 

(■28) 15 AIR 1928 Lah 113 (113, 

(DB). (Suit does not come under Section 7 (iv) ( ).) 

3. (’28) 15 A I R 1928 Lab 113 (114) : 8 Lab 730 

[See "(’42) 29 AIR 1942 Pat 79(80) (°B). (Suit b y 
the plaintiffs as members of the public wit 
view to asserting certain rights of the public 
are not of ownership need not be valued accord- 

ing to the value of the property,;J 

4. (’85) 9 Bom 22 (24) (DB). 

5. (’27) 14 AIR 1927 Mad 940 (942, 943). 
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also on all worshippers of the temple . 1 The reason is that a suit under S. 92 is a 
representative one, the plaintiffs representing all persons interested in the trust . 2 The 
actual parties to the suit will also be bound by the decree. Thus, the transferee of trust 
property, who is made a party to the suit is debarred from going behind it in any 
subsequent suit . 3 Where, however, the suit is fraudulently withdrawn, it cannot operate 
as res judicata} Again, when a suit under S. 92 ceases to be a representative one, it ceases 
also to bo binding except on the actual parties thereto. Thus, where a suit filed with 
sanction was amended by adding strangers and claiming reliefs not covered by the 
sanction, the suit ceases to be a representative one and cannot bind the public . 6 Similarly, 
where the order of the Court has not been passed after “hearing and finally deciding” the 
matter there is no res judicata . 6 

A previous litigation in a private capacity is not res judicata in a subsequent suit 
in a public capacity under this section . 7 

See also s. ll Note GO. 


n 93. (S. 539, last para.] The powers conferred by sections 91 and 92 
Exercise of powers of on the Advocate-General may, outside the Presidency- 
Advocate-General out- towns, be, with the previous sanction of the b [ Provincial 
side Presidency-towns. G overnmen t] exercised also by the Collector or by such 

officer as the b [Provincial Government] may appoint in this behalf. 


[ 1877, S. 539, last para.] 

a. This section and S. 92 have no application as regards Tirumalai-l'irupati Devasthanams : See the 

Tirumalui-Tirupati Devasthanams Act (Madras Act XIX of 1933), S. 44 (2). 

b. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “Local 

Government.” 


1. May be exercised by the Collector. — The Collector cannot delegate his 
functions to any one else . 1 Where tho Collector refuses to give the sanction it may be 
granted by the Advocate-General . 2 


2. Or by such officer as the Provincial Government may appoint. — For a list of such 
officers, see foot-note 1 below. 


Note 41 

1. t (*25) 12 AIR 1925 Mad 1070 (1071) (SB). 

•id’ll) 30 Mad 304 : 12 Ind Cas 449 (452) (DB). 

(Scheme framed by Court — A trustee though not 
a party to the suit cannot subsequently sue to 
establish his private rights which would interfere 
with tho scheme.) 

2. (’21) 8 A I It 1921 P C 123 (124) : 48 Cal 493 
(497, 498) : 17 Nag L It 37 : 48 Ind App 12(PC). 

(’22) 9 A lit 1922 Mad 394 (390) (DB). 

(’09) 33 Bom 509 (562 to 509) (DI3). 

3. (’ll) 33 All 752 : 11 Ind Cas 218 (219) (DB). 

Also see Note 28. 

4. (’28) 15 AIR 1928 Mad 268 (271) (DB). 

5. *(’28) 15 A I It 1928 P C 16 (20) : 55 Ind Ann 
96 : 55 Cal 519 (PC). 

6. (’37) 41 Cal W N 298 (303) (DB). (New trustee 
appointed without enquiry, by consent of parties 
before the Court—Appointment is not binding on 
non-consenting claimant to office.) 


[See nlio (’40) 27 A I It 1940 P C 7 (9) : 15 Luck 
1 : 07 Ind App 1 : ILIi (1910) Kar P C 25 (PC). 
(Decision of District Judge on application under 
S. 3 of Charitable and Religious Trusts Act of 
1920 is a decision in a summary proceeding —It 
does not preclude a defendant to a .suit under 
S. 92, C. 1\ Code from disputing that the suit 
temple is the subject of a public religious trust.)] 

7. (’2C) 13 AIR 1920 Oudh 578 (583) : 1 Luck 489. 

Section 93 — Note 1 

1. See Note 27 on Section 92. 

2. (’28) 15 A111 1928 Mad 101 (401) (DB). 

Note 2 

1. (a) In Lower Burma, by the Government Advo¬ 
cate (See Burma Gazette, 1893, l’t. I, p. 99.) 

(b) In Moulinein in respect of the trust for tho 
maintenance of certain pagodas, by the Deputy 
Commissioner (Seo Burma Gazette, 1889 Pt 1 

p. 221.) ’ ‘ * 

(c) In Mandalay, by the Deputy Commissioner 
(See Burma Gazette, 1890, Pt. I, p. 22.) 
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3. Visitatorial powers of the Collector.See Note 4 on S. 92 and the undermentioned case.* 

4. Previous sanction of the Provincial Government. — The section 
provides for two distinct matters : (l) the appointment of an officer to exercise the powers 
conferred by Ss. 91 and 92 on the Advocate-General, and (2) the grant of "previous 
sanction” by the Provincial Government to the exercise of such powers. Both the 
appointment and the previous sanction must exist before S. 93 can be applied. 1 Accordingly 
a suit instituted without such previous sanction is liable to be dismissed. 2 The fact that the 
Provincial Government has appointed an officer under this section generally is no bar to 
its appointing the Collector or any other person to exercise such powers in any 
particular case. 3 

After the decision of the Privy Council in Prem Narain v. Ram Charan 4 the 
Public Suits Validation Act (XI of 1932) has been passed whereby — 

(1) the institution of suits pending at the commencement of the Act is not to 

be deemed to be invalid by reason of the "previous sanction” not having 
been obtained as required by this section ; 

(2) suits dismissed after the 30th day of November 1931 (the date of the decision 

in Prem Narain’s case ) and before the commencement of the Act, solely 
on the ground of want of such previous sanction are to be restored to file 
on an application made therefor within six months from the commence¬ 
ment of the Act ; and 

(3) appeals dismissed between the said dates on the said ground, are to be 

re-tried on an application made therefor within six months from the 
commencement of the Act. 

See also the undermentioned cases. 6 

And in cases where the suit is pending on the date of the passing of the above- 
mentioned Act, it is not necessary for the plaintiffs to obtain sanction from the Provincial 
Government during the pendency of the suit. 0 

Where a suit was brought with the permission of the Collector but without the 
sanction of the Provincial Government and a decree was passed in such suit, before the 
decision of the Privy Council in Prem Narain’s case, it was held that the ^decree was 
not a nullity for want of jurisdiction. 7 

Where a suit is restored under the Public Suits Validation Act of 1932, the suit 
must be proceeded with and tried in accordance with law. The suit cannot be again 
dismissed on the ground that there has been no valid consent given by the Collector. 


(d) In the Central Provinces, by the Secretary to 
the Chief Commissioner (See Central Provinces List 
of Local Rules and Orders, Edn., 1896, p. 157.) 

(c) In the Madras Presidency, by all Collectors, ex¬ 
cept tho Collector of Madras (See Madras List of 
Local Rules and Orders, Edn., 1898, Vol.I.p. 197.) 
(f) In the North-Western Provinces and Oudh, by 
the Legal Remembrancer (See North-Western Pro¬ 
vinces and Oudh List of LocqI Rules and Orders, 
Edn. 1894, p. 114.) 

Note 3 

1. (’82) 12 Bom 217 (260). 

Note 4 

1. (’32) 19 A lit 1932 P C 51 (54): 59 Ind Appl21: 
53 All 990 (PC). 


2. (’32) 19 AIR 1932 P C 51 (54): 59Ind App 121: 

53 All 990 (PC). „ 

[See also (’31) 18 A I R 1931 P C 121 (124) : 53 
All 910 : 58 Ind App 460 (PC).] 

3. ('31) 18 AIR 1931 P C 121 (124) : 53 All 910 . 

58 Ind App 460 (PC). 

4. (’32) 19 AIR 1932 PC 51 (54) : 59 Ind App 121: 
53 All 990 (PC). 

5. (’34) 21 AIR 1934 Bom 257 (259) (D8). 

(’33) 20 AIR 1933 Oudh 22 (24): 8 Luck 266 (DB). 

6. ('33) 20 AIR 1933 Oudh 22 (24) : 8 Luok 266 

7 (D (^35) 22 AIR 1935 Nag 28 (29). 

8. f (’36) 23 AIR 1936 Cal 815 (816) (DB). 
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PROCEEDINGS 


04. (New.] In order to prevent the ends of justice from being 
Supplemental proceedings, defeated the Court may, if it is so prescribed, — 

(a) issue a warrant to arrest the defendant and bring him before 

the Court to show cause why he should not give security 
for his appearance, and if he fails to comply with any order 
for security commit him to the civil prison ; 

( b ) direct the defendant to furnish security to produce any property 

belonging to him and to place the same at the disposal of the 
Court or order the attachment of any property ; 

(c) grant a temporary injunction and in case of disobedience 

commit the person guilty thereof to the civil prison and order 
that his property be attached and sold; 

(d) appoint a receiver of any property and enforce the performance 

of his duties by attaching and selling his property; 

(e) make such other interlocutory orders as may appear to the 

Court to be just and convenient. 

[See Orders 38, 39, 40.] 

1. Scope of the section. — This is a leading provision summing up the general 
powers of the Courts in regard to the various kinds of interlocutory orders. The details 
of procedure have been relegated to the rules . 1 By virtue of s. 7, clauses (c) and (e) of the 
section do not extend to Provincial Small Cause Courts.- 


2. If it is so prescribed.”— “Prescribed” moans prescribed by rules. See 
s. 2, cl. ( 1 G). It has been held by the High Court of Madras that the Courts havo power 
to pass the orders referred to in els. (a) to (e) of the section only if it is so prescribed by the 
rules and that this would exclude the inherent power of the Court under s. 151 to pass 
such orders where they are not prescribed by rules . 1 The Lahore High Court has, on the 
other hand, taken the view that the Court has an inherent power to act ex debito 
jushtice even in cases not prescribed by rules." The High Court of Patna and the Judicial 


Section 94 — Note 1 

1. See Notes on Clauses. 

2. (’19) 6 AI It 1919 Cal G (6) : 46 Cal 717 (DB). 

Note 2 

1. (’26) 13 AIR 192G Mud 258 (25 m). 

<’27) 14 AIR 1927 Mad Gs7 (G«7, 088). 

(’28) 15 AIR 1928 Mad 191 (492) (I)B). (Test in 
(1919) 1 K. B. 410, Cohen v. Rolhfield, not appli¬ 
cable to this case.) 

C33) 20 AIR 1933 Mad 500 (501) : 5G Mud 5G3. 


t (’32) 19 AIR 1932 Mud 180 (181). 

2. f (’20) 7 AIR 1920 Lull 436 (437) (DB). 

C33) 20 AIR 1933 Luh 73 (74). (But plaintiff must 
establish that there is no other remedy and if 
injunction not grunted injury would be caused ) 
(’33) 20 AIR 1933 Luh 437 (439) : 14 Lah 08. 
(Proceedings under the Companies Act—Court has 
power to make summary order under this Section 
for the protection of the property to which the Com¬ 
pany is primu facie entitled.) 
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• 

Commissioner’s Court of Sind have taken the same view as the Lahore High Court. 3 The 
High Court of Allahabad seems to be of the same view as that of the Madras High Court. 4 
In a case before the Bombay High Court a person brought a suit under o. 21 R. 103 and 
applied for an injunction restraining the defendant from taking possession of the property 
pending disposal of the suit. The injunction was refused on the ground that the provisions 
of Rr. 1 and 2 of O. 39 did not apply. 5 No question, however, of inherent jurisdiction was 
either advanced or considered in the case. See also Notes 3 and 22 on o. 39 R. 1. 

3. Warrant of arrest — Clause (a). — See Order 38. 

4. Order for security or attachment — Clause (b). — See Order 38. 

5. Temporary injunction — Clause (c). — The applicant for an injunction 
must make out a prim a facie case therefor . 1 A mere apprehension of interference with 
the plaintiff's collection of rent and of the breach of the peace does not justify the grant 
of an injunction . 2 Nor will the Court exercise a proper discretion in granting an injunction 
restraining the opposite party from the bona fide exercise of his statutory rights . 3 Order 39 
must be read with this clause. Order 39 R. 2 (3), empowering the Court to punish a party 
for disobedience of an injunction is not confined to suits of the nature specified in O. 39, 
R. 2 but applies to disobedience generally of an injunction granted by the Court whether 
under o. 39 or under section 94. 4 

An injunction cannot be issued by one Court to another Court. See o. 39 R. l. 
Note 13. 

For a fuller discussion of the subject, see O. 39 Rr. 1 and 2. 

6. Appointment of Receiver — Clause (d). — See O. 40 R. 1 and Section 51. 

7. “Such other interlocutory orders.” — Clause (e). When a witness 
summoned to produce a document under O. 1G R. 6 fails to comply with the summons, he 
may bo punished by arrest and imprisonment or attachment under O. 16 R. 10. n or er 
directing the furnishing of security and submission of accounts is an order of the kind 

contemplated by section 94 clause (e).~ 


(’23) 10 AIR 1923 Lab 144 (145) (DB). (Though 
the case is not covered by the provisions of O. 39.) 
(’ 27 ) 14 AIR 1927 Lali 833 (834). (But plaintiff to 
establish ft strong case that if injunction not 
granted, injury will ensue.) 

3. (’18) 5 AIR 1918 Pat 214 (215) : 3 Pat L Jour 
450 (DB). (But it must be shown that making of 
that order was in accordance with the principles of 
justice, equity and good conscience.) 

(’34) 21 AIR 1934 Sind 179 (179). (Suit for money 
_ Plaintiff, deliberately choosing Civil Court as 
forum — Plaintiff receiving part of the money and 
attempting to recover the rest by summary proce¬ 
dure under District Local Boards Act—Injunction 
under inherent power of Court can be issued.) 

\ (’09) 3 Sind L R 128 (129): 4 Ind Cas G09 (610). 

4. f (’15) 2 AIR 1915 All 277 (278) : 37 All 423 
(DB). (If case does not come under O. 38 or O. 39, 
the Court can pass order under this section in 
exceptional cases only.) 


5. (’14) 1 AIR 1914 Bom 148 (149) (DB). 


Note 5 

1. (’23) 15 AIR 1928 Cal 464 (465) : 55 Cal 978 
(DB). ( Case under Section 84, Calcutta Port Act 
(III of 1890).) 

*(’36)23 AIR 1936 Pesh 11 (11). 

2. (’26) 13 AIR 1926 Cal 604 (605) (DB). 

3. (’20) 7 AIR 1920 Pat 423 (423) : 5 Pat L Jour 

76 (DB). (A Civil Court has no jurisdiction to issue 
an injunction to a party to a proceeding under 
Section 40, Bengal Tenancy Act.) 

4. t 018) 5 AIR 1918 Mad 340 (341). 

+ (’26) 13 AIR 1926 Mad 574 (575) (DB). 


Note 7 

1. (’28) 15 AIR 1928 Mad 299 (305) : 51 Mad 1 
(SB). 

2. f (’12) 17 Ind Cas 361 (362) (DB) (Cal). 
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Compensation for 95* l Ss. 491, 497.] (l) Where, in any suit in 

obtaining arrest, attach- which an arrest or attachment has been effected or a 

insufficient grounds. temporary injunction granted- 1 under the last preceding 

section,— 

(a) it appears to the Court that such arrest, attachment or injunction 

was applied for on insufficient grounds, 1 or 

( b) the suit of the plaintiff fails 5 and it appears to the Court that 

there was no reasonable or probable ground for instituting the 


/ 


same, 

the defendant may apply to the Court,* and the Court may, upon such 
application, award against the plaintiff by its order 1 such amount, not 
exceeding one thousand rupees, as it deems a reasonable compensation to 
the defendant for the expense or injury 7 caused to him : 


Provided that a Court shall not award, under this section, an 
amount exceeding the limits of its pecuniary jurisdiction. 


(2) An order determining any such application shall bar any suit 13 
for compensation in respect of such arrest, attachment or injunction. 


[ 1877, Ss. 491 and 497; 1859, Ss. 88, 96 ; S. 94 and O. 38 to O. 40. 1 


Synopsis 


1. Legislative changes. 

2. Analogous law. 

2a. Scope of the section. 

3. Arrest or attachment beiore judgment. 

4. The attachment or arrest must have been 

applied for on insufficient grounds. 

5. “Or the suit of the plaintiff fails.” 

6. Procedure for obtaining compensation 

under this section. 

7. Amount and basis of compensation. 


8. Court other than that by which the 

arrest, etc., was ordered cannot grant 
compensation. 

9. Provincial Small Cause Court. 

10. Undertaking, effect of. 

11. Chartered High Court, power of. 

12. Counter-claim for compensation as defence 

to suit. 

13. Regular suit, if and when barred. 

14. Limitation (Omitted.) 

15. Appeal. 


NOTE to fho Synopsis. Sec the Notes indicated for the following topics : 


Applicability to conditional and ex parte attach¬ 
ments. See Note 3. 

Compensation for excessive attachment, even if 
suit be decreed. See Note 13. 

Compensation not only for “special damages’’ but 
also for “general damages.” See Note 7. 
Formal application—A counter petition is sufficient. 
See Note G. 


Formal application—Claim in a counter-statement 
of an applicant. Sec Note 13. 

Formal application—Necessity of. See Note G. 

Order under this section, when to be passed. See 
Notes 1 and G. 

Right of defendant to apply even prior to service 
of suit summons. See Note 3. 


Legislative changes- This section amalgamates and corres|X>nds to Ss. 491, 

and 497 in the Code of 1882 . The material changes introduced arc : 

(a) 'J he words by its order” have been substituted for the words “in its decree” 

thereby showing that the order for compensation must he separately made 

and must not be embodied in the decree, as was required under the old 
Code 1 


Section 95 — Note 1 

f \ J’5?) : 17 5Ja<l L Jour 310 (311). (A case under (’93-1900) 1893-1900 Low Bur Eul 111 
olrt Code—Order should be embodied in the decree 114). (Do.) 

and not postponed.) (T3) 21 Ind Cas 75G (757) (Mad). 


(412, 413, 


ICl’C. 51. 
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(b) The words “order determining any such application” in sub-s. (2) have 
been substituted for the words “award under this section,” making it clear 
that it is not only when a compensation has been granted under this 
section but also when it has been applied for and refused that a suit for 
compensation is barred. See Note 13. 

2. Analogous law. — This section is analogous to section 250 of the Criminal 
Procedure Code which provides for compensation being awarded to an accused person 
against whom a frivolous or vexatious complaint is made. 1 But the difference between 
the two sections is that while the award of compensation, under section 250, Criminal 
Procedure Code, is no bar to a suit for compensation the determination of an application 
for compensation under S. 95 of the Civil Procedure Code precludes a separate suit for 
compensation. 2 

2a. Scope of the section. — The section applies also to cases in which the 
plaintiff’ is a minor represented by a next friend. 1 In such a case, the section authorises 
an order for compensation only against the 'plaintiff but not against his next friend. 
But a separate suit for compensation against the next friend is not barred.' 

The section applies to arrest or attachment before judgment. There is no corres¬ 
ponding provision in the Code as regards proceedings in execution of a decree. 

3. Arrest or attachment before judgment. — No compensation is awardable 
under this section unless the attachment or arrest has been actually effected} The meie 
obtaining of an order for attachment or arrest is not enough.' But it is not necessary 
that the defendant arrested should have received the summons in the suit. 3 The section 
applies also to temporary attachments under O. 38 It. 5 4 and a creditor attaching e oie 
judgment, goods not belonging to his debtor will bo liable in damages to the person o 
whom the goods belong even though he has acted honestly.’ 

4. The attachment or arrest must have been applied for on insufficient 
grounds. — It is incumbent on an applicant under this section for compensation for 
wrongful attachment to prove affirmatively that the attachment was applied for on 
insufficient grounds. 1 The words “on insufficient grounds” must be taken to mean 
“without reasonable or probable cause.” 2 Where in an application for attachment befo 
judgment, the only ground put forwa rd was that unless the attachme nt was made the 


Note 2 

1 . See the following cases : _ 

(’ll) 35 Mad 598 (601) : 12 Iml Cus507 (509) (DB). 

(’03) 30 Cal 123 (129) (FIJ). 

2. (’ll) 35 Miul 598 (001) : 12 Ind Cas 50/ (.>09) 
(1)B). 

Note 2a 

1. (’35) 22 AIR 1935 Mud 88G (887) : 59 Mad 415. 

2. (’41) 28 AIR 1941 Mad 719 (720) : ILR (1941) 
Mad 985 (DB). 

3. (’39) 20 AIR 1939 Pat 13 (10, 1/). 

Note 3 

1. (’17) I AIR 1917 Mad 145 (147) : 39 Mad 952 
(DB). (Mere interlocutory application, however 
malicious, would not found an action.) 

f C‘25) 12 AIR 1925 Bom 357 (358,359): 49 Bom 
029. (Section does not apply where attachment 
was applied for hut hud not been levied.) 

2. (’39) 26 AIR 1939 Rung 260 (261). 

See also the eases in foot-note (1). 


3. (’91) 15 Bom 160 (163). 

4. (*19) 6 AIR 1919 Mad 20 (20) (DB). 

(’32) 19 AIR 1932 Cal 92 (93). (Even though the 
conditional attachment is withdrawn on seounty 

being furnished.) _ . 

(’31) 1931 Mad W N 956 (957). (Even though salt 

is decreed and attachment is made absolute— me 
portion of this section relating to attoeLmeot 
before judgment is extended to suit under the uec - 
gal Rent Act (VI of 1862) or under Act X of 185J.) 

5. Sec Note 4 on S. 62. 

Note 4 

1. (’10) 27 AIR 1940 Mad 77 (80). (It is not suffi¬ 
cient for this purpose to show that he has l )ro P e *-' 
tics which are greater in value than the amountat 
stake in the suit, lie must show that the plaint™ 
was unjustified in suggesting to the'Court that e 
the defendant was about to defeat the object 

suit by making alienations.) 

2. (m) 18 Bom 717 (720). 
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plaiptiff, in the event of success, would have difficulty in realizing the decretal amount, 
the application is made on insufficient grounds and the defendant is entitled to reasonable 
compensation. 3 Where, as a matter of fact, there have been sufficient grounds for applying 
for attachment or arrest, the mere fact that the grounds have not been mentioned in the 
application for attachment or arrest before judgment will not make the plaintiff' liable 
for compensation.* Where on the defendant depositing the amount towards the plaintiff’s 
claim, the attachment before judgment is withdrawn on account of such deposit and not 
on the ground that the attachment had been obtained on insufficient grounds, it has been 
held that no compensation can be claimed under this section. 6 

5. “Or the suit of the plaintiff fails.” — A defendant in a suit in which an 
arrest or attachment has been effected or a temporary injunction granted will be entitled 
to compensation under this section, if — 

(1) the plaintiff’s suit fails, and 

(2) there was no reasonable or probable ground for instituting it. 

It is not necessary to show in such a caso that tho arrest or attachment was 
applied for on insufficient grounds. The mere fact that the plaintiff’s suit for injunction 
was dismissed because his conduct hail been fraudulent, 1 will not enable the defendant to 
claim compensation under this section. The reason is that there was no want of reasonable 
and probable cause for instituting the suit, the same being dismissed on tho ground of 
plaintiff’s fraudulent conduct. Nor will mere evidence of malice prove tho absence of 
reasonable or probable ground for instituting the suit. 2 


6; Procedure for obtaining compensation under this section. — An 
application by the defendant is necessary for obtaining compensation under the section. 
Beyond this there is no particular procedure or formality to be followed. 1 But it is conceived 
that the application is to be made only after the suit is heard and not before. 2 Seo also 
Note l. Further, an application for compensation for wrongful attachment of property 
cannot be entertained by the Court unless the order of attachment has been set aside 3 as 
having been obtained on insufficient grounds. 4 5 But it has been held in tho case cited 
below 6 that the setting aside of the order of attachment is not an essential preliminary 
to the grant of compensation under tho section. 


It has been held that tho Court has power under this section to permit the 


3. (’34) 21 AIR 1034 Oudh 429 (430) : 10 Luck 
199 (DB). 

4. (’37) 24 AIR 1937 Nag 126 (127) : ILR (1938) 
Nag 361. 

5. (’42) 29 AIR 1942 All 2G1 (263) : I I, R (1942) 
All 360. 

Note 5 

1. (’03) 13 Mai L Jour 70 (71) (DB). 

2. (’15)2 AIR 1915 Cal 173 (174 175) : 42 Cal 
550 (DB). 

Note 6 

1. ('17) 4 AIK 1917 Mad 885 (885). (A counter 
petition is Builicient.) 

2. (’23) 10 AIR 1923 Mad 352 (333). 

(’31) 1931 Mud W N 9.36 (957). 

3 - (’34) 21 AIR 1934 Mad 638 (639). ((1878) 7 Cb 
D 866, Lees v. l’atterson, followed.) 

4- (*42) 29 AIR 1942 All 261 (262, 2G3) : ILR 
(1942) All 360. (Application for removal ofottach- 


ment dismissed—Attachment withdrawn on depo¬ 
sit of amount—No allegation in application that 
attachment was obtained on insutlioient grounds 
—Subsequent application for compensation under 
S. 95, not maintainable.) 

5. (’40) 27 AIR 1940 Mad 77 (78). (Nor would the 
passing of an absolute order of attachment be a 
bar to an application under S. 95 for compensa¬ 
tion for wrongful attachment — No such prelimi¬ 
nary step bus been prescribed in S. 95 which alone 
governs the procedure and a Court would not be 
justified in hedging this remedy round with restric¬ 
tions borrowed from English law, which thesection 
itself does not import. AIR 1934 Mad 638 dissented 
from. NOTE. — In this case, an application for 
cancellation ot attachment and one for compensation 
were both before the Court. Theorderon the former 
application was withheld pending tho disposal of 
the latter application. It was held that the latter 
application could not be dismissed on the ground 
that the attachment had not been cancelled.) 
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conversion of an application for compensation into a suit for compensation upon payment 
of the necessary court-fees. 0 

7. Amount and basis of compensation. — Under this section the Court can • 
grant damages only to the extent of Rs. 1000 . There is also a further restriction and that is 
that it cannot award, as compensation, any sum in excess of its pecuniary jurisdiction. 
The grant of compensation under this section is a matter of discretion and the discretion 
has to be oxercised in a judicial manner. Where a Court gi^es no reasons for refusing an 
application under this section, thd order is not one according to law. 1 

The section authorises the award of reasonable compensation to the defendant for 
the expense and injury caused to him. There is a conflict of decisions as to whether 
humiliation and loss of prestige will be included in the term ‘injury.’ The Calcutta High 
Court has held that such humiliation and loss of prestige will not be included in the term 
and that no compensation can be awarded under this section on such grounds, 2 while the 
contrary view has been held by the Madras High Court. 3 v 

In the case of a suit by a third party for damages for wrongful attachment of his 
property in execution of a decree passed against another person, it was held by the Privy 
Council that the wrong was actionable per se and that the plaintiff was entitled to general 
damages although he did not prove any special damage. 4 

8. Court other than that by which the arrest, etc., was ordered 
cannot grant compensation. — Under this section compensation can be awarded 
only by the Court by which the arrest, etc., was ordered and the application for 
compensation has to be made only to that Court. 1 

9 . Provincial Small Cause Court. — A Provincial Small Cause Court can 
noither order the attachment of immovable property nor award compensation under this 
section for any such attachment. 1 But it can order the attachment of moveables and 
also award compensation for a wrongful attachment thereof under this section. 2 A suit 
tor damages for illegal attachment is not cognizable by a Small Cause Court. 3 See also 

section 7 (b) (l) and order 38 Rule 13. 


10. Undertaking, effect of. — Where a temporary injunction restraining the 
defendant from executing a decree obtained by him in another suit is granted on an 


6. (’1*2) 10 Ind C:is 443 (444) (DB) (Cal). (Art. 42, 
Limitation Act applies to such suit.) 

Also sec S. 149, Note 11. 


Note 7 

1 . (’31) 21 AIR 1934 Oudli 429 (431) : 10 Luck 
199 (DB). 

2 (’30) 164 Ind Cas 73 (73, 74) (Cal). (Humilia¬ 
tion and damage to prestige by reason of attach¬ 
ment before judgment — No light to damages or 


(•» 2 T l lT All" 1982 Cal 695 (696) : 59 Cal 1082 

(DB). (Injunction—Person against whom injunc¬ 
tion has boon ohtained must show that he suffered 
Iobs by his inability to do one or more of the things 
which the injunction restrained him from doing.) 

3. C IO) 27 AIR 1910 Mad 77 (79). (Special damage 
nob necessiiry; general damage is enough.) 

(’17) 4 AIR 1*917 Mad 885 (880). (Words ‘ expense 
and injury" are not confined to somo tangible 
injury that can he measured directly in money but 
include also general damage due to injury to 


reputation or the humiliation caused of necessity 
by the arrest.) 

[.Sec also (’26) 13 AIR 1926 Mad 962 (962). 
(Where in action for damages for arrest before 
judgment on insufficient grounds, no evidence ns 
to damages suffered is given,the Court should award 
general damages; AIR 1917 Mad 885 relied on.) 
(’09) 32 Mad 170 (1721 (DB). (Suit for damages 
for attachment before judgment on insufficient- 
grounds—General damages for loss of credit and 
reputation can be awarded.)] 

4. (’66) 10 Moo Ind App 563 (575) (PC). 

Note 8 

1. (’98) 22 Bom 42 (46) (DB). 

(1865) 3 Suth W R Misc *28 (28) (DB). 

Note 9 

1. (’07) 1907 Pun Re No. 77, p. 397 (39S). 

2. (’03) 26 Mad 504 (504). 

(’15) 2 AIR 1915 Mad 1072 (1072). 

3. (’13) 18 Ind Cas G95 (695) (All). (Vide Art. do 
(j), Sch. II, Provincial Small Cause Courts Act(l.x 
of 1887).) 
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undertaking by the plaintiff to compensate the defendant for the loss that he may suffer 
on account of such injunction, and the suit of the plaintiff is dismissed, the undertaking 
is to be enforced by application not to the Court executing the defendant's decree but to 
the Court which granted the injunction. 1 


11. Chartered High Court, power of. — The question as to the applicability 
of s. 95 to suits entertained by a Chartered High Court on its original side has arisen in 
Bombay and the view expressed in the latest decision of that Court on the point is that 
the section does not apply to such suits and that hence the High Court can on an 
application by the defendant award under R. 329 of the Bombay High Court Original 
Side Rules, compensation exceeding Rs. 1000 for wrongful attachment before judgment. 1 
But a different view was taken in an earlier decision of the same High Court." 


12. Counter-claim for compensation as defence to suit. — In a summary 
suit on a negotiable instrument under o. 37, a defendant who has been arrested before 
judgment and who claims compensation for such arrest, can, on that ground, apply for 
leave to defend the suit. 1 


13. Regular suit, if and when barred. — It has been seen in S. 9 l that, as 
a general principle, where two proceedings or two remedies are provided by law, one of 
them must not bo taken as operating in derogation of the other." It has also been seen 1 
that a regular suit, according to the general principle, will not be barred by a summary 
and concurrent remedy being also provided therefor, but that if a party has elected to 
pursue his remedy under one provision, he is bound by it and cannot on his failing therein 
proceed under the other provision. 


Applying these principles, it follows that a regular suit for compensation is not 
barred by the omission to proceed under the summary procedure provided for by this 
section' 1 but that if an application is made and disposed of under this section such 
disposal would operate as a bar to a regular suit, whatever may bo the result of the 
application/' A claim for compensation made in a counter affidavit against a petition 
for attachment before judgment, is not an application for compensation required by S. 95 
and cannot bar a regular suit. 0 The suit barred under this section and the application 
barred under this section must be ejusdctn generis with the same cause of action. Thus, 
an application under this section is no bar to a subsequent suit for damages caused by 
reaping and removal of crop from the land, which the plaintiff was prevented from 
entering by the Court’s injunction. 7 


There is, however, a difference between the conditions necessary for the maintain¬ 
ability of an application under this section, and those necessary for the maintainability of 
a. regular suit. In a suit for compensation the plaintiff must not only prove want of 
reasonable or probable cause for obtaining the arrest, attachment or injunction, lmt also 


Note 10 

1. (’98) 22 Bom 12 (46) (DIJ). 

Note 11 

1. (’26) 13 AIR 1926 Ban 523 (52 4). 

2. (’OH) 10 Bom Lit 1002 (1002. 10031. 

Note 12 

1. ('94) 18 Bom 717 (720). 

Note 13 

1. See Section 9. Xotc-3 62 to 61. 

2. 1(’8G) H All 35 4 1361) (FB). 

(’15) 2 AIR 1915 Mad 197 (199) : 37 Mud 29 : 12 
Ind Cas 664 (667) (DB). 

3. See Section 9, Note 63. 


4 (’66) l Agra 10 1 (105). 

(’69) 11 Sutb W 11 113 (1 13) (1>1J). 

5. (’74)21 Such W R 375 (376) (Dll). 

I (’ll) 11 Ind Cas 917 (918) (DII) (Low Bur). (The 
words "an order determining an application’’ 
mean to grant an application or to refuse it.) 

(’70) 13 Sutli W R 305 (306) (1)B) (Decision under 
the Code of 1859 that unsuccessful application^!id 
not liar suit is no longer law.) 

6. (’20) 7 AIR 1920 Mad 397 (399) (DB). (Seethe 
finding of the District Judge which is accepted bv 
I he High Court.) 

7. (’32) 1932 Mad W N 536 (530, 537) (DB). 
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that the defendant was actuated by malice . 8 Malice is not necessarily hatred or enmity, 
but any improper motive. A plaintiff acts improperly in making use, for putting undue 
pressure on his debtor, of a process intended to prevent fraudulent conduct on the part 
of the debtor. 1 ' A suit therefore lies for maliciously and wrongfully obtaining a temporary 
injunction 10 or an excessive attachment of property. 11 When property is wrongfully 
attached and afterwards made away with, in collusion with the attaching officer, it is not 
necessary for maintaining a suit for compensation that a criminal prosecution should be 
previously instituted. 13 The mere institution of a malicious civil suit will not give rise to 
a cause of action for a suit for compensation. When therefore a decree for a perpetual 
injunction is made by the first Court but is set aside in appeal, the defendant cannot 
maintain a suit for damages caused by the said suit having been brought. 13 

There is a distinction between cases where the plaintiff in the suit for damages 
lor wrongful attachment was a party to the suit in which the goods were wrongfully 
attached and cases where he was not such a party. It is only in the former cases that 
malice and want of reasonable or probable cause is to be proved by the plaintiff. In the 
latter case a suit will lie even though the attachment may have been made in good faith. 

Where the plaintiff is a minor suing by a next friend, compensation cannot be 
awarded against the next friend under this section. But a separate suit can be brought 
against the next friend for compensation. 16 

14. Limitation (Omitted) 

15. Appeal. — See Section 104, clause (g) and Note 17 on the Commentary thereto. 


8. *(’11) 35 Mad 598 (602) : 12 Ind Cas 507 (509) 
(DB). 

(’70) 2 N W P II C R 353 (357) (DB). 

(’72) 4 N W P H C R 42 (44) (DB). 

(’95) 1895 Pun Re No. 86, p. 407 (410) (DB). (But 
proof of want of sufficient grounds for suit will 
raise presumption of malice.) 

(’72) lSSuth W It 440(440; (DB). (Suit for damages 
cannot be maintained merely because the prior 
suit ended in plaintiff's favour—He must further 
make out that there was not good and sufficient 
cause for the cause taken by the then plaintiff.) 

(’26) 13 AIR 1926 Cal 757 (759). (Collector of Cus¬ 
toms made to detain goods by representation made 
maliciously and without reasonable cause — Suit 
for damages lies.) 

(’28) 15 AIR 1928 Cal 1 (6) (DB). (Article 40, 
Limitation Act applies.) 

('69) 1 N \V P H C R 91 (92) (DB). (It is sufficient 
to prove legal not actual malice.) 

Also see O. 38 R. 5, Note 22. 

[But see (’10) 13 Oudb Cas 357 (362) : 9 Ind Cas 
60 (64) (DB).] 


9. (’ll) 35 Mad 598 (602) : 12 Ind Cas 507 (510) 
(DB). 

10. (’27) 14 AIR 1927 Cal 247 (249) : 53 Cal 1008 
(DB). 

t (’26) 13 AIR 1926 Cal 757 (760). 

(’ll) 11 I.id Cas 729 (732) (DB) (Cal). 

(’15) 2 AIR 1915 Cal 173 (175) : 42 Cal 550 (DB). 
(Doubted whether such suit is maintainable in the 
absence of undertaking to pay compensation.) 

(’22) 9 AIR 1922 Lah 303 (304) (DB). (Malice can 
be properly inferred from the fact that there were 
no substantial ground-*.) 

11. (’6d) 6 Suih W R Misc 24 (25) (DB). 

12. i’72) 18 Sutb W R 27 (28) (DB). 

13. (’15) 2 AIR 1915 Cal 173 (175) : 42 Cal 550 
(DB). 

14. 1 (’24) 11 AIR 1924 Rang 302 (307) : 2 Rang 
181. 

See also cases cited in Note 4 on S. 62. 

[See also (’20) 7 AIR 1920 Cal 846 (847, 848) 
(DB).] 

15. ( 41) 28 AIR 1941 Mad 719 (720): ILR (1941) 
Mad 985 (DB). 





PART VII. 

APPEALS 


. APPEALS FROM ORIGINAL DECREES 

96. [S. 540.] 10 (1) Save where otherwise expressly provided in the 
Appeal from body of this Code 2 or by any other law 22 for the time being 
original decree. j n f orce> an appeal 3 shall lie from every decree passed by 

any Court exercising original jurisdiction to the Court authorized 4 to hear 
appeals from the decisions of such Court. 

(2) An appeal may lie from an original decree passed ex parte. 12 

(3) No appeal shall lie from a decree passed by the Court with the 
consent 16 of parties. 

1 1877, Ss. 540, 575; 1861, S. 23; See Order 41.1 


1. Legislative changes. 

2. Scope and object of the section. 

3. “ Appeal,” meaning of. 

4. *• Court authorized to hear appeals.” 

5. Powers of Appellate Court. See Notes 

Section 107. 

6. Who can appeal. 

7. Co-plaintiffs. 

8. Co-defendants. 

9. Appeal by minor. 

10. Right of appeal, when lost. 

11. Execution proceedings. 

12. Appeal against ex parte decree. 


Synopsis 


13. Appeal against amended decree. 

14. Appeal against decree passed without 

jurisdiction. 

15. Appeal against consent decree. 

16. Appeal as to costs. See Section 35, Notes 29, 

32 and 33. 


17. Nature of grounds. See O. 41, It. 1, Notes 

11 and 12. 

18. Valuation for purposes of appeal. 

19. Court-fee. 

20. Abatement of appeal.. Sec Order 22. 

21. Limitation. See the Authors’ Commentaries 

on the Limitation Act, 2nd (1942) Edn. 

22. Appeals under other laws. 


NOTE to the Synopsis. See the Notes indicated for the following topics : 

Abatement of appeal by subsequent supersession 
of decree by amendment in trial Court. See 
Note 2. 


Advocate-General and relators — Appeal by, under 
Section 92. See Note 6. 

Appeal against fresh decree on remand where no 
appeal from original decree. Seo Note 10. 

Appeal by a party with no subsisting interest. See 
Note G. 

Appeal by agent. See Note G. 

Appeal by benarnidar. Seo Note G. 

Appeal by party exonerated or struck out. See 
Note G. 

Appeal by personsmot parties to the suit or decree. 
Seo Note G. 

Appeal by representatives of parties to the suit. 
See Note 6. 


Appeal by transferee after decree. See Note G. 

Appeal fruitless owing to subsequent events — 
Dismissal. See Note 3. 

Appeal is continuation of suit. See Note 3. 

Durden of proving right of appeal. Sec Note 6. 

Clause (3) and orders by consent. See Note 15. 

Compromise decree—Matters outside suit—Appeal- 
ability. See Note 15. 

Decree—Definition. See Note G; see section 2, sub¬ 
section (2) and Notes. 

Decree on disputed compromise—Appealability of. 
See Note 15. 

Decree on oath — Appeal by non-consenting party. 
See Note 15. 

Kx parte decree not set aside — No bar to appeal. 
See Note 1*2. 
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Failure to draw up a formal decree — No appeal. 
See Note 6. 

Hindu reversioner — Appeal by. See Note G. 

Inapplicability of the section to Letters Patent 
Appeals. See Note 2. 

Inapplicability of the section to “Orders.” See 
Note 2 and Section 2 (2) Notes. 

Judgment or finding—No appeal from. See Note G. 

Nature of right of appeal. See Note 2. • 

Power of lower Appellate Court to re-bear, pending 
- second appeal. See Note 12. 

Powers of original Court in respect of ex parte 
decrees on appeal. See Notes 2 and 12. 


Remedies against ex parte decrees. See Note 12. 

Second appeal against ex parte decree in first 
appeal. See Note 12. 

Second appeal by parties, not impleaded in first 
Appeal. See Note 6. 

Second appeal without appealing from the order 
refusing to re-hear the appeal. See Note 12. 

Successful party — Appeal by. See Note G. 

Valuation by consent of parties. See Note 18. 

Valuation for jurisdiction as per law on date of 
appeal and not suit. See Note 4. 

Valuation for jurisdiction different from that for 
court-fee. See Note 19. 


1. Legislative changes. — This section corresponds to S. 540 of the Code of 
1882 . Under that section an appeal lay “from the decrees or from any part of the decrees” 
so that provisional decrees were also appealable. 1 This was, however, interpreted to mean 
that the decree or part of the decree should, in order to be appealable, be a decision 
relating to the disposal of the entire suit. 2 The words “from the decrees or from every 
part of the decrees” have now been omitted and the words “from every decree” 
substituted therefor. 

Sub-section (3) is entirely new and gives legislative sanction to the view that had 
been held that no appeal lay from a consent decree. 3 It corresponds with S. 375 of the 
Code of 1832 except that certain words which occurred at the end of 8. 375 have now been 
omitted : see Note 15. 

It is useful in this connection to compare s. 49 of the Judicature Act of 1873 which 
provides that “no order made by the High Court or by any Judge thereof, by consent of 
parties, shall be subject to any appeal except by leave of the Court or Judge making 
such order.” 


2. Scope and object of the section. — It is a general principal of law that 
a right of appeal is not a natural or inherent right attaching to litigation. 1 A litigant 
having a grievance of a civil nature has, independently of any statute, a right to institute 
a suit in some Court or other unless its cognizance is expressly or impliedly barred. 2 But 
a right of appeal does not exist and cannot be assumed unless expressly given by statute 
or by rules having the force of statute. 3 Where a right of appeal i3 created after the 


Section 96 — Note 1 

1. (95) Ik Mud 73 (87) (DB). (Decree directing ac¬ 
counts to bo taken—Provisional decree.) 

2. ('81) 3 Mad 13 (14) (DB). 

3. See the Report of the Select Committee. 

Note 2 

1. (’41) 45 Cal W N 181 (183. 185) (DB). 
f ('12) 39 Ind App 197 (200) : 10 Cal 21 (PC). 
(There must be statutory right.) 

*(’3G, 02 Cal 701 (705) : 1G3 Ind Cas 75(77)(DB). 
(The litigant may have independently of any statute 
a right to institute a suit for nullifying tho effect 
of any decision of a Court.) 

(’90) 18 All 375 (378) (SB). (Only the Court having 
jurisdiction can hear appeal.) 

f(’03) 1903 All WN 211(214). (Right must be given 
by statuie or some equivalent authority—Overruled 
on another point in AIR 1923 All 490: 15 All 500 
(FB>.) 


(’1G) 3 AIR 191G Mad 4 (5) (DB). 

(T2) 36 Bom 360 : 15 led Cas 512 (512) (DB). 
(Land Acquisition Act (I of 1894), Ss. 53, 54 — 
Award—No second appeal.) 

2. See S. 9 Note 2. 

3. (’43) 30 AIR 1943 All 243 (244). (Application 
by employee under S. 15, Payment of Wages Act, 
rejected as time-barred— No appeal lies.) 

(’42) 29 AIR 1942 Bom 279 (280) (DB). (No in¬ 
herent power to sit in appeal.) 

(*42) 29 AIR 1942 Cal 230 (231) : I L B (1941) 2 
Cal 366. 

(’42) 29 AIR 1942 Lah 201 (203) (DB). (Appeal is 
creature of statute — Legislature may delegate 
power to create right of appeal to other authority.) 
(’41) 23 AIR 1911 All 355 (356). (There is no pro¬ 
vision in tho U. P. Tenancy Act which gives a 
right of appeal against an orddr of remand passed 
by a District Ju ige in an appeal against a decree 
of Assistant Collector of the first class in a suit for 
profits under S. 227, Agra Tenancy Act.) 
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commencement of a proceeding the right will not apply retrospectively to the proceeding 
so as to make orders therein appealable, unless there is express provision to the contrary. 11 
Nor can parties confer a right of appeal upon themselves in any matter by agreement or 
mutual consent. 5 


An appeal lies under this section only from a decree. No appeal lies from a finding 
in a judgment. 0 As to the moaning of decree, see S. 2 ( 2 ). As to whether an appeal will lie 
before a decree is formally drawn up, see S. 2 (2), Note 8. Sec also Note G. 


(’41) 28 AIR 1941 Cal 530 (532) : ILR (1941) 2 
Cal 402 (DB). (Application by judgment-debtor 
under S. 36 (6) (a) (i) of Bengal Money Lenders 
Act refused—No appeal.) 

(’41) 28 AIR 1941 Mad 577 (578). 

(’ll) 28 AIR 1941 Oudb 590 (591) (DB). 

(’-41) 28 AIR 1941 Pat 225 (225) : 20 Pat 501 (SB). 
(’41) 45 Cal W N 181 (183) (DB). (The decision of 
the election tribunal under S. 47 of the Calcutta 
Municipal Act is intended to be final and no ap¬ 
peal lies.) 

(’40) 44 Cal W N 753 (754) (DB) (Order uuder 
S. 38 of the Landlord aud Tenant Procedure Act 
does not come within S. 47,C. P. Code—No second 
appeal lies from such an order.) 

(’•40) 27 AIR 1940 Oudh 196 (197) : 15 Luck 45C. 
(Decree in a suit under S. 33, U. P. Agriculturists 
Relief Act (XXVII of 1934) is governed by C. P. 
Code—Decree is appealable.) 

(’39) 26 AIR 1939 Cal 717 (717)(DB). (The Bengal 
Tenancy Act does not provide for an appeal against 
an order in a proceeding under S. 20G though it 
makes such provision in oilier sections.) 

(’39) 26 AIR 1939 Cul 705 (705) : ILR (1939)2 
Cal 366 (DB). (In Bengal Tenancy Act the words 
‘shall have the effect of a decree” do not provide 
for an appeal.) 

(’88) 11 Mad 309 (312) (I’B). 

(’88) 11 Mad 319 (321) *I>B). (Application to set 
aside sale in execution dismissed for default — 
No appeal.) 

(’35) 22 AIR 1935 P C 5 (6) (PC). 

(’35) 22 AIR 1935 Pat 261 (262): 1 1 Pat 236 (DB). 
(’35) 22 AIR 1935 Rang 267 (2i0) : 13 Rang 457 
(F13). 

(“36) 62 Cal 701 (705) : 163 Ind Cas 75 (77) (DB). 
(’36) 23 AIR 1936 All 376 (377) (DB). 

(’36) 23 AIR 1936 Cal 424 (425). 

(’36) 23 AIR 1936 Cul 688 *690) : ILR (1937) 1 
Cal 699 (SB). (Right of appeal must be given by 
express enactment—It cannot be implied.) 

('36) 23 AIR 1936 Mad 514 (510) : 59 Mad 551 
(DB). (Case governed by special statute—No right 
of appeal except as provided therein.) 

(’37) 24 AIR 1937 Oudh 381*383): 13 Luck 523(DB>. 
(’37) 24 AIR 1937 Cal 127 ( 429). 

(’38) 25 AIR 1938 Oudh 18 (19). 

*(•34)21 AIR 1931 Mad 103(101,110, 111):57 Mad 
271 (FJ3). (Order of District Judge under S. 81 
( 2 ) of Madras Hindu Religious Endowments Act 
(II of 1927)—Not npp'-alablo.) 

(’34) 21 AIR 1934 Mad 360(364):57 Mad 670 (DB). 
(Right of appeal—Creature of statute—Rests with 
persons in whom statute vests it.) 

('88) 11 Mad 26 (34) : II Ind App 160 (PC). 
(Order of Di-itrict Judge tilling vacancy on com¬ 
mittee not appealable—Pagoda Act.) 


(’ll) 36 Madl0(17): 10 Ind Cas 879 (879.880)(DB). 
t (’22) 9 AIR 1922 Lab 369 (376, 377): 3 Lab 296 
(DB). 

(’29) 16 AIR 1929 Rang 198 (199). (In cases under 
the Code, right of appeal exists only if given by 
the Code.) 

f (’25) 12 AIR 1925 All 380(382): 47 All 513(FB). 
(A right of appeal is a right conferred on the 
suitor ) 

(’25) 12 AIR 1925 Oudh 260 (261). (Express rule or 
rule by unavoidable implication.) 

(’12) 40 Cal 21 (27) : 39 lud App 197 : 16 Ind Cas 
188 (189) (PC). 

(’13. 20 Ind Cas 763 (765) (PC). 

(’14) 1 AIR 1914 Bom 32 (32) : 38 Bora 337 (DB). 
f (’16) 3 AIR 1916 Cal 361 (364): 43 Cal 857 (SB). 
(’18) 5 AIR 1918 Gal 435(436): 45 Cal 926 (DB). 
(’87) 9 All 445 (146). 

( 01) 23 All 227 1232) : 28 Ind App 11 (PC). 

(“06) 28 All 545 (550) <FB). 

(’96) 20 Bom 803 (806) *DB). 

(’04) 27 Mad 504 (50s) (l)|i). 

(1891) 1891 App Cas 2LO (213), Lane v. Esdaile. 
[See also (’33) 20 AIK 1933 Cal 132(134): 60 Cal 
618 (DB). (Limits on appeal by Indian Legisla¬ 
ture.) 

(’36) 23 AIR 193G Pat 119 (120). (A wrong deci¬ 
sion, even though it relates to jurisdiction, would 
not give a right of appeal where otherwise no 
appeal lay.)] 

4. (’43) 30 AIR 1943 Mad 208 (208) (DB). (AIR 
1929 Mud 381 : 52 Mad 361 followed.) 

5. (41) 28 AIR 1941 Rang 199 (200) (Dll). 

(’ll) 38 Cal 639 *669) : 12 Ind C is 16 4 (176) (DB). 
(Court hearing an appeal, when it is not authoriz¬ 
ed to do so. lis order will be a nullity.) 
f (* 12) 13 Ind Cas 170 (171) (DB) (Cal). 

(’13) 16 Oudh Cas 36 ill) : 18 Ind Cas 122 (121). 
(’89) 13 Bom 650 (652) *DB). 

(“02) 1902 Pun Re No. 36, p. 135 (137) (Eli). 

(*37) 24 AIR 1937 Cal 427 *429). 

(1878) 3 Q B D 1 (4), Sandbank v. North Straf¬ 
ford-<h ire Railway. 

*(’67) 7 Sutli W R 222 (223). 

( 05) 2 Cal L Jour 381 (387) (DB). 

6. (’42) 29 AIR 1942 Bom 279 (280) (DB). (Sec¬ 
tion 6-F of the Mussulman Wakf Act, provides that 

a finding recorded under S. 6C shall lie final_ 

Held no appeal lay — Further held tne Court will 
not hear appeals from decrees which have not been 
drawn up but hear appeals only from decrees 
which have been properly drawn up.) 

(’ll) 28 AIR 1911 Oudh 590 (592) (DB). (Finding 
as to maintainability of suit—No appeal ) 

(’38) 42 Cal W N 492(493, 494). (No appeal can be 
taken to Court au borized to hear appeals unless a 
decree is drawn up.) 
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Section 104 deals with appeals from orders and S. 9G with appeals from decrees. 
The latter section does not, however, confer a right of appeal from all adjudications 
which are decrees, but confers such right only where it is not expressly otherwise provided 
in the body of the Code or by any other law for the time being in force. 7 Where an order 
comes under s. 104, it is appealable notwithstanding a decree has been passed subsequently 
and the decree is not appealed against. 8 

The expression “Court authorised to hear appeals" in the section has been held 
to mean either the Court authorised to hear appeals from the Courts in question generally, 
or else the Court authorised to hear such appeals as the appeal in question. 9 

This section does not apply to appeals within the High Court, that is from a single 
Judge of the High Court to a Bench thereof. Such appeals are regulated by the Letters 
Patents issued to the respective High Courts. 10 But as regards 'procedure , the Code and 
the rules contained therein apply to such appeals save in so far as the Code specially 
provides to the contrary. 11 

By a settled course of practice the procedure in Vice-Admiralty cases is governed 


t (’36) 62 Cal 701 (704) : 1G3 Ind Cos 75 (77, 79). 
(’38) 25 AIR 1938 Oudb 18 (19). 

7. (’90) 12 All 129 (155) (FB). 

(’84) 8 Bom 269 (270) (DB). (It is not provided 
that no appeal shall lie from a decree under S. 77, 
Rapist ration Act, III of 1877.) 
t ('39) 26 AIR 1939 All 233 (234). (In the absence 
of any provision in the C. P. Code oruny other Act 
restricting appeals, S. 96 will apply to all the 
deciees which are passed by any Civil Court exer¬ 
cising original jurisdiction.) 

(’39) 26 AIR 1939 All 552 (554) : I L R (1939) All 
557 (I)B) (Declaration contemplated by cl. (2), 
S. 33 of U. P. Agriculturists’ Relief Act, amounts 
to a decree and is appculable — There is no provi¬ 
sion in that Act or in any other law barring 
appeals from decree passed in such a case — Such 
decree is therefore appealable under the general 
provisions of S. 9G.) 

8 . See also (’33) 20 AIR 1933 Pat 634 (635) (DB). 
(Order refusing to iccognise adjustment under 
O. 21 R. 2 appealable even tb ugh final decree has 
followed the said order and has not been appealed 
against.) 

9. (’86) 13 Cal 232 (235) (DB). (This section confers 
rights on parties itnd not jurisdiction on Court.) 

10. <’40) 27 AIR 1940 Nag 39 (39) : I L R (1940) 
Nag 111 (FB). 

(’16) 3 AIR 1916 Cal 973 (973) : 13 Cal 90 (DB). 
(Cliiii-e 15 of the Charter.) 

^(’23) 10 AIR 1923 Bom 218 (224, 225) (DB). 
(Letters Patent (Bom), Clause 36.) 

(•36) 23 AIR 1936 MacI 134 (135) : 59 Mad 293 
(DB). 

(’37) 24 AIR 1937 Rang 268 (269): 1937 Rang L R 
97 (DB). 

f (’10) 6 AIR 1919 Bom 1 (7, 9) : 43 Bom 433 
(FB). (Clause 36, Letters Patent.) 

(’02) 25 Mud 555 (5.58) (DB). 

(’09) 33 Born 216 (218) : 2 Ind Cas 294 (295) (DB). 
(Order of Single Judge of High Court deciding 
rights of parties — Appeal lies under the Letters 
Patent.) 

(’13) 18 Ind Cas 253 (253. 254) (SB) (Cal). (Letters 


Patent (Cal), Clause 15 — Dissentient appellate 
judgment—Further appeal lies therefrom.) 

(’16) 3 AIR 1916 Mad 883 (885) : 39 Mad 1196 
(DB). (Order by Single Judge on claim petition.) 

(’16) 3 AIR 1916 Mad 1220 (1221) : 39 Mad 235 
(FB). (Order of Single Judge refusing to interfere 
in revision is a “judgment.”) 

(’16) 3 AIR 1916 Mad 745 (745). (Order of Single 
Judge staying further trial is not "judgment.”) 

(’15) 2 AIR 1915 Cal 771 (771): 42 Cal 735 (DB). 
(Order of Single Judge for security before granting 
leave to defend summary suit—No appeal lies.) 
(’17) 4 AIR 1917 Bom 62 (78) (SB). (Appeal from 
the original side was heard by Bench of two Judges 
— Upon their differing, appeal should be decided 
by senior Judge—Clause 36, Letters Patent.) 

(’13) 37 Bom 572 (574) (DB). 

(’17) 4 AIR 1917 Cal 494 (495) (DB). 

(’16) 3 AIR 1916 Cal 838 (340). (Order discharging 
rule under S. 115 is not a judgment.) 

(’08) 35 Cal 1096 (1098) (DB). (Order of remand of 
Single Judge is judgment.) 

f (’07) 34 Cal 619(624) (SB). (Order granting leave 
to sue under Cl. 12 of the Letters Patent is a 
judgment.) 

*(’06) 33 Cal 1323 (1341, 1343) (SB). (Order refus¬ 
ing to enlarge time for preferring appeal is not a 
judgment.) 

(’90) 17 Cal 66(83) (DB). (Order of one Judge in 
exercise of Admiralty or Vice-Admiralty jurisdic¬ 
tion — Appeal lies under Letters Patent.) 

(’09) 34 Bom 1 (9) : l Ind Cas 14 (20) (DB). (Order 
amounting to “judgment” within Cl. 15 of the 

Letters Patent is appealable.) 

(’09) 2 Ind Cas 157 (158) (DB) (Bom). (Formal 
Older or order regulating procedure is not judg- 

(’07) 30 Mad 143 (144) (DB). (Order refusing to 
issue commission for examination of witnesses is a 


judgment.) 

1. f (’21) 8 AIR 1921 P C 80 (82, 83): 48Cal 481: 

48 Ind App 7G (PC). „ „ E 

lIso see S. 117 N. 3, S. 129 N. 2, S. 141 N. 5, 
O. 11 R. 10, N. 5 and L. P. Cl. 15, N. 18. 
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by tho Code of Civil Procedure. 12 This chapter on appeals will also, therefore, it is to lx* 
presumed, apply to such cases. 

3. “Appeal,” meaning of. — The word ‘appeal’ has not been defined in the 
Code and has therefore to be construed in its natural and ordinary meaning. It has been 
held to mean “the removal of a cause from an inferior to a superior Court for the purpose 
of testing the soundness of the decision of the inferior Court.” 1 It is thus a remedy 
provided by law for getting the decree of the lower Court cancelled 2 and is, in fact, a 
complaint made to the higher Court that the decree of the lower Court is unsound 
and wrong. 3 

An appeal is not a fresh suit but is only a continuation of the original proceedings 
and a stage in the suit itself. 4 The decree passed by the Appellate Court is a decree in 
the suit 6 and the appellate judgment stands in the place of the original judgment for all 
legal purposes. 6 

An appeal differs from a review in that the primary intention of the review is 
the reconsideration of the subject by the same Judge under certain conditions, while 
an appeal is a rehearing by another tribunal. 7 

An appeal differs also from a revision. In an appeal the points to be decided are 
those on which the parties are at variance. But a revision is a matter between a higher 
Court and a lower Court; in fact revisional powers may, in certain cases, bo exercised 
without an appeal or an application by any of the parties concerned/ 1 


12. (’90) 17 Cal 337 (340). (Section applies to High 
Court in ordinaiy civil suits aiul in its Vice- 
Admiralty jurisdiction.) 

(’90) 17 Cal 00 (83) (DR). 

Note 3 

1. *(’99) 22 Mad 68 (80) (FB). (The explanation of 
the term in Wharton’s Law Lexicon.) 

t (’08) 1908 All W N 211 (213). (It is a continua¬ 
tion of a litigation commenced by a suit — Over¬ 
ruled on another point in AIR 1923 All 490 : 4-"> 
All 500 (FB).) 

2. *(99) 22 Mad G8 (85) (FB). 

+ (’33) 20 AIR 1933 Bom 255 (257, 200) : 57 Bom 
338 (DB). (Appeal against order granting review 
is also appeal, though incompetent ) 

(’32) 19 AIR 1932 l* C 105 (107): 59 Ind App 283: 
00 Cal 1 (PC). (Application to Appellate Court, 
asking it to set uside or revise decision of a subor¬ 
dinate Courtis an appeal, though it is irregular or 
incompetent.) 

3. (’73) 0 N W P H C It 19 (21) (FB). 

(T5) 2 AIR 1915 Mad 548 (549) (DB). (Appellant 
must show that judgment is wrong even if one of 
the respondents does not contest.) 

[See also (’32) 19 AIR 1932 Bom 90 (92): 55 Bom 
785 (DB).] 

4 (’30) 23 AIR 1930 Lah 583 (583). 

(T5) 2 AIR 1915 Mad 1133 (1131) (DB). 

(’72) 18 Suth W R 201 (209) (DB). (“Subject- 
matter in dispute’’ would mean dispute in suit.) 
(’03) 20 Mad 91 (95, 90) (FB). (The tinal decree in 
the appeal will thus be tinal decree in suit.) 

(’l l) 1 AIR 1914 Mad 504 (505) : 37 Mad 1: 7 Ind 
Cas 202 (204) (DB) 

f (’15) 2 AIR 1915 Mad 1223 (1229, 1233): 39 Mail 
195 (FB). 

(’10) 3 AIR 191G Mad 732 (732). (Order 41 R. 32 
leads to the same conclusion.) 


(TO) 3 Allt 191G Mad 883 (884) : 39 Mad 1190 
(OB). 

(’14) 1 AIR 1914 Cal 014 (015) (DB). (’’Suit” in¬ 
cludes appealable stago thercoi ) 

(’IS) 5 AIR 1918 Mad 998 (1002, 1006) : 40 Mad 1 
(FB). (Value of subject-matter must be valuation 
at institution—26 Mad 91 (FB) followed.) 

(’19) 6 AIR 1919 Lah 180 (181) : 1919 Pun Re 
No. 79 (DB). (Therefore no person can appeal un¬ 
less he is party to the suit.) 

(’01) 24 Mad 39 (41, 42) (DB). (Right of appeal sub¬ 
sisting on dute of suit not lost by subsequent 
repeal of right of appeal—See S. 8, Madras General 
Clauses Act, 1891.) 

Also see S. 10 N. 7. 

5. t('17) 4 AIR 1917 Mad 597 (598) (DB). (And 
on the tiling of an appeal judgment ceases to be 
res judicata and becomes sub judicc.) 

(’88) 15 Cil 94 (99) (DB). 

(’01) 28 Cal 23 (27) (l)B). 

(’08) 31 Mad 208 270) (DB). 

(’03) 20 Mad 91 (95) (FB). 

*(’15) 2 AIR 1915 Mad 1223 (1230, 1231): 39 Mad 
195 (FB). 

(’94) 18 Bom 203 (205) (DB). (Though appeal be 
against a part of the decree, and appeal simply 
confirms decree of lower Court.) 

{See also (’31) 18 AIR 1931 Nag 17 (18) : 27 Nag 
L R 251. (Dilference between appeal and revision 
pointed out.)] 

Also sec S. 2 (2) Note 9. 

6 . (15) 2 AIR 1915 Mad 1133 (1134) (DB). (There¬ 
fore possession taken by a person pending an 
appeal is subject to the result of the appeal.) 

[Sec also ('33) 20 AIR 1933 Pat 209 (209) (DB). | 

7. (1859) 7 Moo Ind App 283 (301) (PC). 

8 . (’32) 19 AIR 1932 All 051 (053) : 54 All 891. 
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The expression “appeal under the Civil Procedure Code” is not restricted to an 
appeal the right to prefer which is conferred by that Code but means an appeal the 
procedure in regard to which is governed by the Code. 9 

The use of the words “an appeal’' in the section does not mean “one appeal 
only.” Where an appeal is dismissed for default, a fresh appeal will not be barred if 
brought within the period of limitation for filing the appeal. 10 

An appeal which, even if successful, would be entirely fruitless should be dismissed 
as being incompetent. Thus, where in execution the Court directed the sale in a particular 
order and the judgment-debtor appealed but before the appeal was heard the properties 

were sold, the appeal, even if successful, will become infructuous and should be dismissed. 11 

0 • 

4. “Court authorized to hear appeals.* * — This section does not deal with 
jurisdiction of Courts but only with the right of appeal. 1 The jurisdiction to entertain 
appeals is given by the various Acts in the different Provinces 2 and it is only that Court 
to which jurisdiction is so given in any particular matter that can hear the appeal. 3 

A general rule adopted in the variolis Acts is that an appeal from a decree or 
order of a District Judge or an Additional District Judge or of a Sub-Judge in suits of 
the value of over Rs. 5000 1 will lie to the High Court; but that an appeal from all other 
decrees or orders of a Sub-Judge and from all those of a District Munsif will lie to the 
District Judge, 5 or if specially authorized by the Local Government to an Assistant Judge 


C33) '20 AIR 1933 Sind 200 (202) : 28 Sind L R 
167 (DB) 

Also see S. 115 Note 3. 

9. f (’20) 7 AIR 1920 Mad 107 (108) : -13 Mad 51 
(DB). 

( See also (’29) 1G AIR 1929 Mad 223 (225) (DB).) 

10. (’23) 10 AIR 1923 Pat 514 (516) : 2 Pat 739 
(DB). (It can be held barred only if the order of 
dismissal of first appeal would operato as res 
judicata ) 

(’21) rt Allt 1921 Cal 155 (156) : 48 Cal 157 (DB). 
(Which so ms to support the contrary view is a 
case under tbespeciul provision of the Bengal Ten¬ 
ancy Act and is clearly distinguishable.) 

Also see O 41. R. 17, N. 9. 

11. ( 12) 15 Ind Cas 529 (529) (DB) (Cal). 

t (’16) 3 AIR 1916 Cal 272 (274) (SB). (Unless 
before filing the appeal, the appellant has obtained 
an order for stay.) 

[See also (’32) 19 AIR 1932 Nag 121 (126, 127) 

: 28 Nag L It 233 (FB). (A case under Criminal 
Procedure Code.)) 

Note 4 

1. (’86) 13 Cal 232 (2d5) *013). 

2. See the Bengal, Agra and Assam Civil Courts 
Vet, Xll of 1887, Ss. 20 and 21; The Bombay 
Civil Cuiirts Act, XIV of 1869, Ss. 8, 16, 17, 26 
and 27; The Madras Civil Courts Act, III of 1873, 
S. 13; The Punjab Courts Act, VI of 1918, Ss. 38 
and 39; The Oudh Courts Act, IV of 1925, Ss. 38, 
39; The C. P. Courts Act, I of 1917, S. 20; The 
Sind Courts Act, VIIof 1920; TheSambalpurCivil 
Courts Act, IV of 1906, S. 2. 

3. ( 96) 18 All 375 (378) (FB). 

(T8) 5 AIR 1918 Cal 435 (436) : 45 Cal 926 (DB). 
(’97) 24'Cal 219 (251MDB). (Suit for rent against 
several tenants collectively — Aggregate amount 
sued for exceeding Rs. 100 — Appeal Iie3 to the 
Judicial Commissioner. (Bengal Act 1 of 1879).) 


[See also (’39) 26 AIR 1939 Cal 705 (705) : IL R 
(1939) 2 Cal 366 (DB). (The C. P. Code makes 
no provision for the bearing of appeals from the 
decision of revenue officers—Court is competent 
to hear appeals from a decision under S. 26 G, 
sub-s. (5), Bengal Tenancy Act.)] 

4. (’92) 15 Mad 69 (70) (DB). (Suit for partition— 
Value of the suit is value of the shure claimed Jess 
than Rs. 5000—Appeal to District Court.) 

(•37) 24 AIR 1937 Oudh 12 (15) : 12 Luck 586 
(DI3). (Valuation of suit above Rs. 5000—Suit 
decided by Subordinate Judge before Chief Court 
added explanation to R 268, Oudh Civil Rules — 
Appeal lies to High Court.) 

f (’79) 5 Cal 4S9 (493) : 4 Cal L Rep 491 (496, 
197) (DB). (Suit for property valued at more than 
Rs. 5000—Appeal lies to High Court.) 

(’97) 1897 Bom P J 144 (115) (DB). (District Judge 
has no jurisdiction to hear an appeal, where the 
value of the eubject-matter exceeded Rs. 5000.) 

5. See the various L ical Acts cited in foot-note 2. 
(*31) 18 AIR 1931 Cal 159 (160): 59 Cal 829 (DB). 

(Mortgage suit for less than Rs 5000— Decree for 
more than Rs. 5000 — Appeal lies to District 
Judge.) 

t (T2) 36 Bom 360 (3G6) : 15 Ind Cas 512 (514) 
(DB). (Amount in dispute less than Rs. 5000— 
Appeal lies to District Court. (Bombay CivilCourts 
Act, XIV of 1869, Section 16).) 

(’09) 33 Bom 371 (372) : 2 Ind Cas 492 (492) (DB). 
(Compensation in land acquisition case awarded 
less than Rs. 5000—Appeal lies to District Court.) 
(•95) 19 Bom 198 (201) (DB). (Suit for account 

valued at Rs. 130—Order rejecting plaint—Appeal 
lie3 to District Judge.) 

(•14) 1 AIR 1914 Bom 32 (32): 38 Bom 33 1 (DB). 
(Court authorized to bear appeals from the Assistant 
Judge’s Court is the District Court—Bombay.) 

(’89) 12 Mad 472 (473) (DB). 
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or a Sub-Judge. 6 

It is ail oft-repeated principle of law that the failure to raise a plea of want of 
jurisdiction in the Appellate Court docs not clothe that Court with a jurisdiction not given 
to it. 7 But the parties may waive inquiry as to facts necessary for the determination of 
the question of jurisdiction where that question depends upon facts to be ascertained. 8 

A Court is not precluded from hearing an appeal by the mere fact that at one 
time the plaint had been presented in that very Court. 6 

Where a suit was tried by Court A and after decree, the venue was transferred to 
Court B on account of re-distribution of districts, an appeal from the decree of Court A 
lies to the Court to which appeals would lie from the Court B. 10 

5. Powers of Appellate Court. — See Notes on S. 107. 

6. Who can appeal. — In order to sustain an appeal it is necessary to show 
that the party desirous of appealing has the right of appeal and that the Court to which 
he would prefer the appeal has the right to entertain it. 1 As a general principle no one 
can appeal from a decree unless he was a parly to the action or was treated as such or is 
the legal representative of the party, or unless his privity in estate, title, or interest is 
apparent on the face of the record.- 

In order to give a person a right of appeal wider this section , two conditions 
must be satisfied— 


6 . (’13) 16 Oudh Cas 107 (198) : 21 Ind Cas 3SS 
(3SS) (DB). (Sub-Judge authorised to entertain 
application under Succession Certificate Act — 
Proviso to S. 26 (2)—Appeal lies to District Court.) 

7. (’89) 13 Bom 650 (653) (I)B). 

(’35) 22 AIR 1935 Mad 723 (721). 

*(’12) 16 Ind Cas 910 (912) (DB) (Cal). 

(’09) 34 Bom 171 (175) : -1 Ind Cas 830 (831)(DB). 

(Conduct of the parties did not give jurisdiction.) 
(’10) 35 Bom 24 (27) : 7 Ind Cas 950 (952) (DB). 

8. See S. 9 Note 5. 

9. (15) 2 AIR 1915 All 5 (5) (DB). 

10. f (’15) 2 AIR 1915 Mad 362 (363) : 37 Mad 
177. 

( 06) 28 All 93 (91, 95) (DB). ( Vide S. 17 (1) of 
Act XII of 1887.) 
f (’07) 34 Cal 636 (610) (DB). 

(’10) 7 Ind Cas 861 (861) (DB) (Mad). (Doubted 
whether first Court will lose jurisdiction iu a 
matter decided by it by there-distribution of areas.) 

Note 6 

1. (’80) 13 Cal 232 (235) (DB). 

2. (’19) 6 AIR 1919 Lah 180 (181) : 1919 Pun Re 
No. 79 (DB). (Party to the suit.) 

+ (’35) 22 AIR 1935 Pat 261 (263) : 11 Pat 230 
(DB). (District Judge formulating scheme in 
pursuance of High Court’s order—Person appointed 
as manager—Another person not party to original 
action has no locus standi to appeal from order of 
District Judge.) 

*(’34) 21 AIR 1934 Mad 300 (303) : 57 Mad G70 
(DB). (Decree against Official Receiver—A creditor 
not a party to the suit cannot appeal under C. P. 
Code though he may under the Provincial Insol¬ 
vency Act.) 

(’75) 21 Suth W It 259 (259) (DB). 

(1862) 1 Mad II C R 8 (9). 


(’91) 13 All 290 (291, 295). (Party treated as re¬ 
presentative can appeal.) 

(’08) 32 Bom 155 (150) (DB). (Suit by Advocate- 
General under S. 92 — Relators cannot appeal.) 
(’83) 9 Cal 629 (630) (DB). (Thedefendantnppealed 
in first Appellate Court making the ‘next friend’ 
alone respondent — Next friend appeuled to High 
Court—Defendant cannot object.) 
t (’99) 26 Cal 539 (541, 542) (DB). (Auction- 
purchaser though not party to a suit is a party to 
a proceeding—Second appeal lay at his instance.) 
f (’05) 9 Cal W N 584 (588). (Whether n party is 
aggrieved by decrep—Question of fact.) 

(’93) 10 Mad 290 (292) (DB). (Second appeal against 
person not party to first appeal does not lie.) 

(’92) 1892 All W N 139 (139). 
f(‘10) 6 Ind Cas 244 (217) (DB) (Cal). (Second 
requisite — That appellant lms an interest in sub¬ 
ject-matter—Third requisite—He had been prejudi¬ 
cially affected by judgment — Hindu wire.) 

(’12) 16 Ind Cas 693 (694) (1>B) (Mad). (Decree 
against person not party to first appeal—nec.innot 
prefer second appeal.) 

(18) 5 AIR 1918 Pat 304 (365) (1)B). (Not a party 
to suit.) 

(T8) 5 AIR 1918 Lah 263 (263). (Must be a party 
to a suit and aggrieved by decree.) 

(’04) 14 Mad L Jour 139 (140)(DB). (Suitonmort- 
gage by Hindu widow — Reversioner made party 
as claiming under settlement can appeal from 
decree.) 

(’09) 12 Oudl, Cas 390 (392) : 4 Ind Cas 781(783). 
(Person made defendant under order of Court 
has a right of appeal.) 

{Sec (’38) 25 A I R 1938 Lah 70 (70). (Necessary 
party impleaded in suit but not in appeal—Such 
par'y has right of second appeal./) 

See also cases in foot-note (18). 
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(l) the subject-matter of the appeal must be a decree, 3 that is, a conclusive 
determination of “the rights of the parties with regard to all or any of the 
matters in controversy in the suit,” 4 and, 

law — Order appointing mutawallis not being 
‘decree’ as not having been made in suit, appeal 
therefrom is not competent under S. 96.) 

(’38) 25 AIR 1938 Oudh 18 (19). (There is no pro¬ 
vision for any appeal against a mere finding irres¬ 
pective of the decree or order.) 

(’39) 26 AIR 1939 All 552 (554) : I L R (1939) All 
557 (DB). (Declaration contemplated by cl. (2) of 
Section 33, U. P. Agriculturists’ Relief Act, is a 
decree and is appealable.) 

(’39) 26 AIR 1939 Bom 65 (65, 66). (Order of Appel¬ 
late Court refusing to stay execution is not appeal- 
able as it is not a decree.) 

(’39) 26 AIR 1939 Bom 182 (183) : I L R (1939) 
Bom 389 (DB). (Order passed on petition praying 
that value of property to be sold in execution of 
decree should be stated in sale proclamation is not 
decree and is not appealable.) 

(’10) 34 Bom 182 (188):4 Ind Cas 829 (830) (DB). 
(A decree is something different from a judgment.) 
t (’12) 3 Nag L R 92 (96) : 15 Ind Cas 935 (936). 
(Until the decree has been drawn there can be 
neither appeal nor execution.) 

(’12) 16 Mad Cas 45 (46) (DB) (Mad). 

(’25) 12 AIR 1925 Cal 932 (932) 52 Cal 662 (DB). 


3. (’43) 30 AIR 1943 Cal 177 (179) (DB). (Order 
under S. 26 (g) of Bengal Tenancy Act has force of 
decree and so is appealable as a decree — Contra 
AIR 1939 Cal 717 (717) : Such order is not ap¬ 
pealable as it is not passed in a suit and S. 96 only 
applies to decrees passed in a suit.) 

(’42) 29 AIR 1942 Mad 406 (406) (DB). (Where 
the lower Court has dealt and decided a question 
between a judgment-debtor and a stranger auction- 
purchaser regarding delivery as one under S. 47 
its decision is the determination of any question 
within S. 47 within the meaning of the definition 
of “decree” and is open to appeal.) 

(’ll) 28 A I R 1941 Cal 530 (532) : I L R (1941) 2 
Cal 402 (DB). (An order made under S. 36 (6) (a) 
(i) of the Bengal Money-lenders Act, either grant¬ 
ing or refusing a prayer for reopening a decreedoes 
not come under S. 47, C P. Code, and is not ap¬ 
pealable ns such. If the decree is reopened and a 
new decree made, an appeal would undoubtedly lie 
against the new decree which supersedes the old, 
under S. 96 C. P. Code.) 

(’ll) 28 AIR 1941 Mad 817 (819) : I 1 R (1942) 
Mad 60 (DB). (The dismissal of application for a 
final decree in a *uit for sale on a mortgage is ap¬ 
pealable as a decree under S. 96, C. P. Code.) 

(’40) 27 AIR 1940 Oudh 196 (197) : 15 Luck 456. 
(Decree in a suit under S.33, U. P. Agriculturists’ 
Relief Act (XXVII of 1934) — Suit governed by 
C. P. Code—Decree is appealable.) 

(’35) 22 AIR 1935 Lab 302 (303) : 1G Lah 990 
(DB). (Order under S. 73 is appealable as a decree 
if it falls under S. 47.) 

^(’73) G N W P H C R 19 (21, 23) (FB). (There is 
no appeal from a decision which is not a decree.) 
(’92) 19 Cal 485 (487):(DB). (Order made by Munsif 

under Bengal Tenancy Act, authorizing the zamin- 
dar to acquire raiyat’s holding is not decree—Not 
appealable.) 

(’87) 14 Cal 312 (313) (DB). (Application under 
S. 93, Bengal Tenancy Act — Not a suit — No 
appeal.) 

f (’34) 21 AIR 1934 Oudh 307 (309):9 Luck 701 
(DB). (Plaintiff’s suit claiming contribution from 
talukdari estate of defendant—Finding in favour 
of plaintiff but amount not determined—Finding 

amounts to preliminary decree.) _ 

t (’35) 22 AIR 1935 Mad 373 (377) (DB). (Order in 
proceeding under S. 44 of the Madras Hindu Reli¬ 
gious Endowments Act is not decree.) 
f (’3G) 62 Cal 701 (704):163 Ind Cas 75 (77, 79)(DB). 
(Anneal cannot lie against a finding in a judgment.) 
(’36) 23 AIR 1936 Pesh 79 (79, 80) (DB). (Order of 
remand under inherent powers under S. 151, C. P. 
Code, 1908, is not decree—No appeal lies.) 

(’36) 23 A I R 1936 Sind 166 (167) : 30 Sind L R 
170 (1>B) (Order in exercise of inherent jurisdic¬ 
tion m execution proceedings is not decree and 
hence not appealable.) 

(*;j7) 24 AIR 1937 Oudh 381 (383) : 13 Luck 523 
(DB). (Court ordering appointment of certain per¬ 
sons as trustees ol wakf on their mere applications, 
not as Civil Court but as kuzi under Mahomednn 


(Right to pass a decision which is appealable as a 
decree is also appealable as sueb.) 

(’08) 4 Nag L R 54 (56). (Order refusing to pass 
order absolute on a conditional decree in a mort¬ 
gage suit is appealable as a decree.) 

(’83) 7 Bom 464 (466) (DB). (Appeal does not lie 
from a judgment but only from the decree.) 

(’68) 9 Suth W R 309 (311) (SB). (If there is no 
decree there is no appeal under this seotion.) 

[Sec also (’43) 30 AIR 1943 Mad 381 (382) (DB). 
(Court holding stranger to decree to be representa¬ 
tive of party to suit under S. 47 and passing order 
against him—Stranger can appeal against order.) 
(’40) 44 Cal W N 753 (754) (DB). (Order under 
S. 38 of the Landlord and Tenant Procedure Act 
does not come under S. 47, C. P ■ Code. No second 
appeal from such order.) .. 

(’37) 24 AIR 1937 Nag 132 (133) : I L R (1937) 
Nag 6. (Where two suits are consolidated there is 
only one judgment and one decree in one suit and 
only one appeal is necessary.) 

(’24) 11 AIR 1924 Cal 1006 (1007) (DB). 

(•87)24 AIR 1937 Lah 800 (801). (Suit on pro- 
note executed by A t B, C and D —Court ordering 
that suit could not proceed against A on ground 
that pronote was signed by him at place beyond 
that Court’s jurisdiction — Order held was tant¬ 
amount to rejection of plaint as regards A, Ana 
appeal therefore was competent — Even it no 
appeal lay, revision was competent as there was a 

case decided.)] , ooa 

[See however (’29) 16 AIR 1929 Mad 223 (-25) 
(DB). (Appeal under S. 96 though decision may 

not be a decree.)] 

4. See Section 2 (2). % , ri _ t - . 

(•43) 30 AIR 1943 Cal 155 (155). (I he order stay- 
ing execution proceeding* against one o ie ju ^ 
ment-debtors and allowing them to go against 
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(2) the party appealing must have been adversely affected by such deter¬ 
mination. 6 Further, he can appeal only in such matters as have adversely 


others under S. 3 of Assam Act, I of 1941, conclu¬ 
sively determines the claim of the decree-holder 
toexecutethe decree. It amounts to a decree within 
the meaning of C. P. Code and is therefore appeal- 
able.) 

('43) 30 AIR 1943 Nag 204 (209) : ILR (1943) Nag 
241 (FB). 

(’41) 28 AIR 1941 Oudh 590 (592) (DB). (An 
affirmative finding on the preliminary question 
whether the suit for partial pre-emption was main- 
tamable is not a decree within the meaning ofS.2 
(2) and therefore is not appealable.) 

(’41) 28 AIR 1941 Pat 1 (2): 19 Pat 862 (DB) (An 
order determining instalments under S. 11 of the 
Bibar Money-lenders Act is not appealable as an 
order under S. 47, C. P. Code.) 

(’41) 28 AIR 1941 Pat 385 (387):20 Pat 417 (DB). 
(An order striking off the names of those defen¬ 
dants against whom the suit is held not to be 
maintainable is a decree within the meaning of 
S. 2 (2) and is appealable as such even though the 
Court erroneously refers to the order as being one 
under O. 1 R. 10, C. P. Code.) 

(’34) 21 AIR 1934 Mad 103 (107) : 57 Mad 271 
(FB). (Order of District Judge under S. 84 (2) of 
the Madras Hindu Religious Endowments Act, is 
not a decree since the proceeding commenced by 
petition and so cannot be regarded as a suit.) 

(’37) 24 AIR 1937 All 694 (695) (DB). (Partition 
suit—Order passed * etween preliminary and final 
decree »a an interlocutory order and not appealable ) 
(’28) 15 AIR 1928 Lali 931 (931). (Order refusing 
instalment decree under O. 20 R. 11 not appeal- 
able unless incorporated in the decree.) 

+ (’30) 17 AIR 1930 Lah 187 (188 to 190):11 Lab 
402 (DB). (Order for staying execution is a decree 
and is appealable—Conflict of views and case law 
discussed.) 

(’29) 16 AIR 1929 Rang 198 (200). (Order under 
S. 73 of the Code is not appealable unless it comes 
under S. 47.) 

(’15) 2 AIR 1915 Cal 272 (274) (DB). (Preliminary 
decree—Absence of formal expression will not pre¬ 
vent appeal.) 

(’12) 8 Nag L R 92 (91) : 15 Ind Cas 935 (937). 
(Preliminary adjudication not finally expressed is 
not appealable.) 

+ (’ll) 12 Ind Cas 745 (750) (DB) (Cal). (Condi¬ 
tional order is no order until condition is fulfilled.) 
(’19) 6 AIR 1919 Lah 418 (418). (Lower Court 
expressed opinion on points not necessary to deci¬ 
sion—No appeal from such opinion.) 

+ (’26) 13 AIR 1926 Pat 457 (459) : 6 Pat 160 
(DB). (Order of remand under S. 151 merely 
setting aside decree of lower Court but without 
deciding any of the matters in controversy is not a 
decree.) 

(’83) 7 Bom 164 (166) (DB). (No appeal lies against 
a merely incidental decision.) 

(’91) 18 Cal 469 (472) (DB). (Incidental order is not 
appealable.) 

(’12) 15 Ind Cas 566 (566) (DB) (All). (Preliminary 
adjudication not expressed in a decree not appeal- 
able ) 


(’13) 21 Ind Cas 387 (388) (DB) (Cal). (Decision on 
preliminary issues not appealable.) 

(1861) 7 Suth W R 222 (222). (Preliminary issues 
decided — No appeal lies.) 

(’95) 18 Mad 73 (87) (DB). (A provisional decree is 
appealable.) 

+ (’31) 18 AIR 1931 Mad 471 (473, 474) : 54 Mad 
(337) (DB). (‘Decree’ appealable though termed 
‘order’ or ‘decretal order.’) 

(’29) 16 A I It 1929 Mad 404 (405) (DB). (To be a 
decree for appeal, the decision mud be a final dis¬ 
posal whichever way it lias been or may have been 
decided.) 

+ (’27) 14 AIR 1927 Rang 148 (149) : 5 Rang 838 
(DB). (Order refusing adjournment and dismissing 
suit is a decree appealable.) 

(’13) 19 Ind Cas 922 (924) (DB) (Sind). (Set-off 
claimed — Suit dismissed as barred by limitation— 
Decision not being oue deciding both the claim and 
set-off is not a decree and no appt al lies.) 

[See also (’34) 21 AIR 1934 Pat 13(14). (Orderof 
remand without adjudication on merits but order 
drawn up in the form of a decree — Held not 
decree but non-appealable order.)] 

5. (’42) 29 AIR 1942 Cal 1 (l7):ILlt (1941) 2 Cal 
434 (DB). 

(’41) 28 Allt 1941 Cal 530 (532):ILR (1941) 2 Cal 
402 (DB). (Order under S. 36 (6) (a) (i), Bengal 
Money-Lenders Act whether granting or refusing 
prayer is not appealable — If new decree is made, 
appeal lies against such new decree — If applica¬ 
tion is refused, remedy is by way of revision.) 

+ (’17) 4 AIR 1917 Pat 585 (587, 589) (DB). 

(’36) 62 Cal 701 : 163 Ind Cas 75 (77) (DB). 
(Whether a party is adversely affected by a decree 
is a question of fact to be determined in each case 
according to its peculiar circumstances.) 

(’37) 24 AIR 1937 Pat 428 (429). (Suit against two 
persons — Claim to relief against both or either — 
Decree against one only — Appeal claiming relief 
against other is competent.) 

(’34) 21 AIR 1934 All 677 (679). (Appeal lies only 
against that part of the decree which adversely 
affects biin.) 

+ (’32) 19 AIR 1932 Bom 78 (79, 80) : 56 Bom 16 
(DB). (Mere fact that they were parties in lower 
Court does not invest them with a right to appeal.) 

(’28) 15 AIR 1928 Mad 854 (855) (DB). 

(’99) 26 Cal 539 (544) (DB). 

(’15) 2 A I R 1915 Cal 658 (659) : 42 Cal 1 (DB). 
(Order refusing rateable distribution not affecting 
judgment-debtor—Latter cannot appeal.) , 

*( 05) 9 Cal W N 58 4 (588). 

(’21) 11 AIR 1921 Oudh 52 (53): 26 Oudh Cas 37 4. 
(Though the decree is not specifically passed 
against him.) 

(’31) 18 AIR 1931 Oudh 212 (243) (DB). 

(’68) 10 Suth W It 94 (94) (DB). 

(’98) 22 Bom 718 (721) (1)B). 

+ (83) 6 Mad 185 (186, 187) (DB). (Suit for 
redemption—Defendant in possession on behalf of 
mortgagee and not claiming any interest in him- 
self cannot appeal.) 
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affected him and not from every part of the decree. 0 

The word “parties” in the first condition refers to those persons only who are 
ranged on either side as plaintiffs and defendants. Such parties, if they are adversely 
affected by the decree, have a right of appeal against it. 7 The words “matters in 
controversy in the suit” are those matters which, from the pleadings, appear to be in 
dispute between parties ranged on one side as plaintiffs and on the other side as defendants. 8 

With regard to the second condition it may be said as a general rule that a 
decision cannot be said to adversely affect a person unless it will operate as res judicata 
against him in any future suit. 9 Thus, a pro forma defendant against whom the decree 
will not operate as res judicata cannot appeal and open out the case between the plaintiff 
and the other defendants. 10 In order to find out whethfer a decision will operate as res 
judicata and will thus adversely affect a party, the substance of the decree and the 
judgment, and not the form must be considered, 11 and for this purpose the parties may 
go behind the decree and see what really the adjudication was. 1 " Whero a decree is 


(’7G) 1 All 266 (2G7) (DB). 

(’05) 1905 All W N 162 (1G2). (Appeal by unsuc¬ 
cessful party—Party losing all interest in subject- 
matter, since—Appeal must bo dismissed.) 

(’21) 8 AIR 1921 Cal 3S0 (381). (Suit dismissed — 
Plaintiff can appeal notwithstanding some find¬ 
ings in his favour.) 

(’94) 7 C P L R 93 (95). (Unsuccessful party can 
appeal though he hns lost his interests in the 
subject-matter since the decree.) 

(’07) 4 Low Bur Rul 95 (98) (DB). (Suit by agent 
dismissed on the ground that the agent cannot sue 
—Principal can appeal.) 

(’06) 3 All L Jour 844 (845). (Suit fer pre-emption 
—Vendee has right to appeal.) 

(16) 3 A I R 1916 P C 14 (15, 16) : 38 All 440 
(446) : 43 Ind App 170 (PC). (Party setting up a 
claim which he afterwards admits to be unfounded 
cannot appeal.) 

(’21) 8 A 1 It 1921 Lab 349 (350) (DB). (Stake¬ 
holder is not aggrieved by decision between 
claimants.) 

(’71) 15 Suth W R 536 (53G) (DB). (Person having 
no locus standi cannot contest decree in appeal.) 
(T5) 2 A I R 1915 Mad 1150 (1152) (1>B). (Person 
having no title and no locus standi cannot contest 
decree.) 

(’10) 3 AIR 1916 Lab 270(270.271) : l91GrunRe 
No. 20 (DB). (Decree against principal and agent 
— Principal withdrawing from contest — Agent 
cannot appeal.) 

( 09) 4 Ind Cas 029 (631) (DB) (Lab), 
f (’o.n ii a Ht 1924 Mad 79(80): 46 MadSll (1>B). 
| (’15) 2 A 111 1915 Mad 294 (295) : 37 Mad 25 : 

12 Ind Cas 107 (169) (DB). 

('21) 11 AIR 1924 Cal 850 (851) (DB). (Decree 
refusing exclusive but awarding joint possession 
aggrieves plaintiff.) 

(’l l) 1 AIR 1914 All 83 (83) (DB). (A party ha« no 
right to appeal against a decision in his favour on 
tho ground that one of the findings isngainsthim.) 
(’23) 10 AIR 1923 Lab 504 (504, 505) (D13). (Per¬ 
son not aggrieved cannot appeal.) 

(’23) 10 AIll 1923 l*nt 404 (405). (Decreein favour 
of defendant 2— lie cannot appeal—lie not being 
impleaded in first appeal by plaintiff, his rights 
cannot be affected in second appeal.) 


See also cases in Foot-note (17). 

6 . (’38) 42 Cal W N 492 (494). (Decree allowing 

plaintiff’s claim provided certain condition is ful¬ 
filled _ He can appeal as to the imposition of the 

condition.) 

(’34) 21 AIR 1934 All 677 (679). 

7. (’13)16OudhCas 350: 20 Ind Cas 898(899)(FB). 
(’37) 24 AIR 1937 Mad 843 (845) : I L R (1937) 

Mad 970 (DB). (Mortgage in favour of manager of 
joint Hindu family—Suit by manager for rent of 
mortgaged land — Junior member also impleaded 

_ Prayer for decree in favour of manager or in 

favour of junior member — Dismissal of suit — 
Appeal by junior member maintainable.) 
f (’23) 10 AIR 1923 Cal 90 (91) (DB). (Transfereeof 
a tenancy interest was sued along with his landlord 
by a mortgagee purchaser for possession—He can 
appeal since his tenancy was questioned.) 

8 . f (’13) 16 Oudh Cas 350 : 20 Ind Cas 898 (899). 

9. See Note 46 on S. 11. 


’38) 42 Cal W N 492 (495). 
t (’83) 7 Bom 464 (467) (DB). 

’36) 62 Cal 701 : 163 Ind Cas 75 (79). 

10. (’67) 7 Suth W R 366 (366) (DB). 

■75) 23 Suth W R 86 (87) (DB). 

’37) 24 AIR 1937 All 368 (369) (DB). 

’35) 22 AIR 1935 All 984* (985). (Landlord selling 

his interest—Landlord vendee bringing suit against 

tenants for arrears of rent joining vendor as pro 
forma defendant — Court holding tenants to be 
proprietors and not tenants—Vendor is aggrieved 
party and can appeal against such decree ns deci¬ 
sion will operate as res judicata against him - 1 
All 117 followed.) 

[See however (’42) 29 AIR 1942 Cal 1 (1J)- ILK 
(1941) 2 Cal 434 (DB). (Pro forma defendant 
should ordinarily be bound by a decree obtained 
in his presence—If pro forma defendant consi¬ 
ders that his interests with reference to the subject- 
matter of the suit have been prejudiced anappea 
by him would be competent.)) 

11. (’13) 19 Ind Cas 448 (448) (DB) (Mad). (Subs¬ 
tance of order and not tbe provision of law quoted 

»n to see whether the appeal is 


competent.) __. . 

■21) 8 Allt 1921 Mad 417 (418). (Do.) 
2. (’13) 21 Ind Cas 15 (18) (DB) (Mad) 
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absolutely in favour of a party but some issues are found against him, he has no right 
of appeal against the decree or the findings 13 because he is, firstly , not adversely affected 
thereby and secondly because such findings are not embodied in and do not form part of 
the decree. 1 ' 4 As has been observed by the Calcutta High Court in Krishna v. Mohesh, 15 
"the question who may appeal is determinable by the commonsense consideration that 
there oan be no appeal where there is nothing to appeal about.” But there may be cases 
where a decision, though on the face of it is entirely in favour of a party defendant, 
really negatives his right as against the plaintiff and the other defendants. In such a 
case he does not lose his right of appeal. Thus, where A owes a debt to B who assigns it 
first to C and then to D and D sues both B and C on the debt alleging that the assignment 
to c was void, and the suit is decreed against B and dismissed against C, the decree, 
though on the face of it is in favour of c, necessarily implies that the assignment in his 
favour is void and c has therefore a right of appeal against it. 16 


13. (’43),30 AIR 1943 Mad 297 (301) : ILR (1943) 
Mad 357 (DB). (No right to appeal simply because 
there is some error in the reasoning which led to 
the making of the decree or order.) 

('70) 13 Suth W R 1 (2) (DB). 

('ll) 9 Ind Cas 1030 (1031) (Lab). (Issues which 
are against may not be regarded as res judicata.) 
*('85) 7 All 606(611)(FB). 

(’38) 25 AIR 1938 Oudh 18 (19, 20). 

('39) 26 AIR 1939 Rang 59 (62) (DB). 

(’12) 1912 Pun Re No. 42, p. 153. (Suit for pre¬ 
emption dismissed—Vendee cannot appeal.) 

(’96) 6 Mad L Jour 86 (88). 

(■80) 6 Cal 206 (208). 

('04) 1904 Pun L R No. 84, p. 296 (301). (Wife’s 
suit for judicial separation decreed—Finding as to 
adultery against her—She cannot appeal.) 

(’81) 3 All 152 (157) (SB). (Suit for pre-emption 
dismissed—Appeal against finding as to the validity 
of sale—Not admissible.) 

(’95) 17 All 174 (191) (DB). 

(’83) 7 Bom 464 (466) (DB). 

(’89) 13 Bom 650 (652) (DB). (7 Mad 145 followed.) 
I (’94) 18 Bom 597 (602) (DB). 

*('85) 11 Cal 301 (306) : 12 Ind App 23 (PC). 

(’91) 18 Cal 647 (651) (DB). 

(’97) 24 Cal 900 (906) (DB). 

(’08) 8 Cal L Jour 552 (553) (DB). 

(’21) 8 AIR 1921 Cal 217 (218) (DB). (Party cannot 
appeal simply to attack the grounds in support of 
the decree.) 

('21) 8 AIR 1921 Lah 349 (350) (DB). 

('21) 8 AIR 1921 Lah 395 (395). 

(30) 17 AIR 1930 Lah 190 (191). (No appeal by 
porson whose prayer, e. g. for stay of sale, has 
been granted in effect.) 

('29)1 6 AIR 1929 Pat 586 (587) : 8 Pat 617 (DB). 
(’84) 7 Mad 145 (149) (DB). 

(’25) 12 AIR 1925 Mad 264 (264, 265) (DB). (Dis¬ 
senting from AIR 1920 Mad 871.) 

(’16) 3 AIR 1910 Pat 306 (306) (DB). (Suit dis¬ 
missed for want of cause of action — Defendant 
cannot appeal on findings of certain facts.) 

('24) 11 AIR 1924 Mad 858 (859)(DB). (Findings in 
judgment dismissing suit not implied or embodied 
in the decree is no ground for appeal by defen¬ 
dant.) 

(’05) 9 Cal W N 584 (588). (However, after considering 
the case-law it washeld that such party in this 


case had a right of appeal.) 

| (’15) 2 AIR 1915 Mad 294 (295) : 37 Mad 25 : 
12 Ind Cas 167 (169) (DB). 

(’15) 2 AIR 1915 Cal 276 (278) (DB). 

(’14) 1 AIR 1914 All 83 (83) (DB). 

' (’16) 3 AIR 1916 Mad 618 (618) (DB). 

(’18) 5 AIR 1918 Nag 91 (91, 92). 

(’75) 23 Suth W R 86 (86) (DB). (Pro forma de¬ 
fendant against whom no judgment is given, can¬ 
not appeal.) 

(’73) 6 N W P H C R 19 (24, 25) (FB). 

(’73) 6 NWPBCR 412 (414) (DB). 

(’88) 1888 Bom P J 293 (DB). 

(’89) 1889 Bom P J 208 (208). (Not bound to appeal 
against adverse findings, if decree favourable.) 

(’19) 6 AIR 1919 Lah 418 (418). 

[See (’36) 23 AIR 1936 Mad 58 (59).] 

[But see (’85) 11 Cal 544 (545) (DB). (Submitted 
not correct.)] 

14. f (’93) 18 Bom 597 (602, 603) (DB). 

(’81) 6 Cal 319 (323) (FB). (If a party wishes to 

appeal against findings he should get them em¬ 
bodied in the deoree.) 

(’81) 6 Cal 206 (209). 

15. (’05) 9 Cal W N 581 (588). 

16. (’99) 21 All 117 (119) (DB). 

(’07) 30 Mad 447 (449) (DB). (Decision dismissing 
suit being in fact against the defendant.) 

(’05) 9 Cal W N 584 (588). (Decree apparently in 
favour of defendant but negativing his defence by 
implication.) 

(’24) 11 AIR 1924 Mad 689 (690) : 47 Mad 633. 
(’26) 13 AIR 1926 Mad 974 (975). 
f (’78) 2 All 497 (499, 500, 501) (FB). 

(’80) 3 All 75 (76) (DB). (Implied negation of de¬ 
fendant’s claim.) 

(’81) 6 Cal 19 (21) (DB). 

(’12) 1912 Pun Re No. 42 : 16 Ind Cas 127 (128) 
(DB). 

(’13) 21 Ind Cas 15 (18) (DB) (Mad). 

(’17) 4 AIR 1917 Pat 350 (352). (Findings operat¬ 
ing as res judicata against party by implication ) 
(’10) 1910 Mad W N 719 (720) (DB). 

(’72) 4 N W P H C R 120 (121). 
f (’35) 62 Cal 701 (708) (DB). (There are observations 
in the judgment which are liable to be interpreted 
as meaning that there is an exception to the rule 
that an appeal is a creature of the statute and 
that such an exception has been created by judi- 
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It will follow fi-om the above general principles that the following persons are 
entitled to appeal under this section : 

(l) A party to the suit who is adversely affected by the decree. 17 Indeed a 
person who is not a party to the suit or his legal representative cannotd)e 
affected by the decision in any way and therefore cannot appeal. 18 The 
following persons are not ‘parties’ for the purpose of preferring an appeal— 

(a) Defendants who are exempted from the operation of a decree. 19 

(b) Persons against w T hom the suit has been dismissed in appeal and the 

case remanded. 20 . 

(c) Persons who ought not to have been impleaded, such as pro forma 


defendants, but who 

cial decisions to the effect that an appeal lies from 
a finding although the decree itself is in the party's 
favour—It is submitted that the judgment read 
as a whole does not mean this — It affirms the 
proposition that an appeal lies only if permitted by 
the statute and that an appeal against a mere 
finding is not possible under the Code—But the 
judgment proceeds on the ground that the Code 
does not prescribe as to who can appeal against a 
decree and hence, even a person in whose favour 
a decree may appear to have been passed may, 
under the peculiar circumstances of a case, be 
really adversely affected by such decree and in such 
a case he can appeal against the decree.) 

[See also (’38) 42 Cal W N 492 (495). (Appealabi¬ 
lity of adverse finding in decree—Test is whether 
it will operate as res judicata.)'] 

17. ('41) 28 AIR 1941 Mad 577 (578).' (The right 
to prefer an appeal by parties to a suit can be 
safely deduced from O. 41 R. 4 though the object 
of its enactment was different.) 

('39) 26 AIR 1939 P C 201 (205) : I L R (1939) 
Kar 350 (PC). (Suit by person who was aggrieved 
by deed of trust — Trustees and members of ad¬ 
visory committee appointed under deed of trust, 
made parties — Suit decreed — Member of ad¬ 
visory committee is aggrieved by decree and can 
appeal.) 

(Tb) 5 AIR 1918 Lab 263 (263). 

('98) 22 Bom 718 (721) (DB). (The right of a party 
adversely affected is not affected by the fact that 
one of the other appellants is dead.) 

(’37) 24 AIR 1937 Mad 843 (845) : I L R (1937) 
Mad 970 (DB). 

('1C) 3 AIR 1916 Lab 401 (402) (DB). (One appel¬ 
lant can proceed with appeal though another is 
dead.) 

(1865) 2 Suth W R 227 (231) (DB). 

('75) 1 All 266 (267) (DB). 

('80) 3 All 75 (76) (DB). 

(’80) 3 All 152 (157). 

*(’85) 7 All 606 (620) (FB). 

(’09) 12 Oudh Cas 390 (392) : 4 Ind Cas 781 (786) 
(DB). (Person impleaded under an order whioh is 
within the discretion of the Court to pass can ap¬ 
peal.) 

(’80) 6 Cal 19 (21). 

(’15) 2 AIR 1915 Cal 579 (581, 583) (DB). (Decree 
for one of two alternative reliefs claimed—Plaintiff 
can appeal stating that the other relief ought to 
have been granted.) 


are impleaded. 21 

(’21) 8 AIR 1921 Cal 380 (381). 

See also cases in Foot-note (5). 

18. (’41) 28 AIR 1941 Mad 577 (578). {Failure or 
refusal by Official Receiver to file appeal—Creditor 
not party to litigation—Official Receiver is neither 
representative of, nor trustee for creditors—Creditor 
cannot file appeal—Nor can S. 75, Provincial In¬ 
solvency Act, be invoked to confer right of appeal 
on creditor by analogy—Official Receiver in litiga¬ 
tion appears in his individual capacity — Proper 
procedure to be followed by creditor stated.) 

(’18) 5 AIR 1918 Pat 364 (365) (DB). 
f('34) 21 AIR 1934 Mad 360 (362, 363) : 57 Mad 
670 (DB). (Decree against Official Receiver — A 
creditor, not a party cannot appeal under C. P. C., 
though he can under Provincial Insolvency Act.) 
(’10) 6 Ind Cas 244 (247) (DB) (Cal). 

(’37) 24 AIR 1937 Bom 63 (64): I L R (1937) Bom 
425 (DB). (Trustee—Alienation by — Beneficiary 
allowed simply to appear and argue not as party 
respondent — Advocate-General representing all 
beneficiaries—Beneficiary has no right of appeal.) 
(’37) 24 AIR 1937 Lah 313 (313). 

(’37) 24 AIR 1937 Lah 347 (349). 

(’08) 32 Bom 155 (156) (DB). (Relators not parly 
to suit cannot appeal where the Advocate-General 
does not think fit to appeal.) 

(’92) 1892 All W N 139 (139). 

(•19) 6 AIR 1919 Lah 180 (181) : 1919 Pun Re 
No. 79 (DB). 

[See also (’40) 27 AIR 1940 Pat 147 (149) (DB)- 
(Partition decree—Execution—Objection proceed¬ 
ing by one party — Others not made parties, ex¬ 
cept the decree holder — Objection allowed — 
Appeal by decree holder—Only objectoij impleaded 
—Other parties not joined—Appeal not bad.)J 
See also cases in Foot-note (2). 

19. f (’03) 30 Cal 134 (141) (DB). 

120. (’12) 16 Ind Cas 693 (694) (DB) (Mad). 

(’21) 8 AIR 1921 Cal 156 (156) (DB). (New defen¬ 
dant ordered to be added in place of wrongly im- 
pleaded defendant—But latter disallowed costs 
He can appeal for costs.) 

21. (’17) 4 AIR 1917 Pat 585 (587) (DB). (But a 
person improperly brought on record as ega 
• representative and bis objection thereto was a - 
lowed but without costs — He can appeal on e 
question of costs—See 13 All 290 (291.)) 

(’82) 4 All 237 (238). (Overruled on another point 

in 13 All 575.) 
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On substitution of the Court of Wards in place of the original plaintiffs 
in a suit, the latter have no locus standi to appeal against the order 
dismissing the suit; 22 

(2) The legal representative of a deceased party affected by the decree can appeal 

if the right of the deceased party survives to him but he must first get 
himself impleaded as such in the suit record. 23 

(3) The transferee of the interest of a party 'pending the suit who is so far 

as such interest is concerned, bound by the decree, can appeal from the 
decree provided he also gets himself placed on the record of the suit. 24 
Where a decree has been passed against the transferor and his transferee, 
the former alone cannot appeal as he has no interest and is not affected 
by the decree. 25 A transferee after the decree cannot, however, apply to 
be impleaded for the purpose of preferring 26 or continuing 27 the appeal 
against the concluded decree. Similarly, a person whose name is brought 
on the record after the decree on the ground that he is the real owner, 
cannot appeal. 28 

(4) Where pending an appeal the appellant is declared an insolvent, the Official 

Receiver who represents the estate can continue the appeal. 26 

(5) A benamidar may appeal on behalf of the real owner. 30 

(c) The auction-purchaser can appeal from an order setting aside the execution 
sale on the ground of fraud. 31 

(7) Where a decree is passed against a firm, each member is jointly and severally 
liable to pay the amount under the decree. Any individual member can, 
therefore, appeal against the decree. 32 

It has been held by the Madras High Court that where a decree has been passed 
against the manager of a joint Hindu family in his representative capacity, any other 
member of the family can appeal against the decree. 33 But the Sind Judicial Commissioner’s 
Court has taken a contrary view. 34 


22. (’35) 22 AIR 1935Oudh 486 (488)(DB). (Plain¬ 
tiff substituted by Court of Wards cannot appeal 
against withdrawal under O. 23 R. 1, C. P. Code.) 

23. (*18) 5 AIR 1918 All 309 (313) (DB). 

(*C6) 5 Suth W R 133 (134) (DB). (Appeal by legal 
representative not to be admitted without allowing 
his name to be entered in the register of suits.) 

(’83) 1883 All W N 134 (133). 

(*9G) 18 All 283 (287). 

(1900) 22 All 231 (232) (DB). 

(’71) 15 Suth W R 485 (485) (DB). 

(*18) 5 AIR 1918 Mad 409 (410) (DB). (Person 
claiming under a party can appeal.) 

[Sec also (’43) 30 AIR 1943 Mad 381 (383) (DB). 
(Court holding stranger to decree to be represen¬ 
tative of party to suit under S. 47 C. P. Cotie and 
passing order against him—Stranger can appeal 
against order.)] 

24. (’78) 2 Bom 248 (250). (In this case, such 
person was not allowed to continue the appeal.) 

(’71) 15 Suth W R 121 (123). 

(’84) 8 Bom 323 (336, 337, 338.) 

(’35) 22 AIR 1935 Lah 640 (640). (Suit on mort¬ 
gage — Purchaser of property pending suit mi- 
pleaded — Decree passed — No appeal tiled by 
mortgagor—Vendee can prefer appeal.) 


(’85) 9 Bom 151 (155, 15G, 137). 

25. Sec (’17) 4 AIR 1917 Pat 585 (587). 

(’75) 23 Suth W R 86 (87). 

26. (’71) 15 Suth W R 485 (485). (Transferee after 
disposal of suit cannot appeal unless he joins trans¬ 
ferors as appellants.) 

(’71) 15 Suth W R 10G (107). (Do.) 

(’72) 18 Suth W It 438 (438). (Transferee after 
disposal of suit cannot appeal.) 

27. (’77) 2 Bom 248 (251). 

28. (’20) 7 AIR 1920 Pat 142 (143) : 5 Pat L Jour 
256 (I)B). 

29. (’19) G AIR 1919 Cal 1006 (1006). (Insolvent 
himself cannot appeal.) 

(’18) 5 AIR 1918 Mad 294 (294). 

(’13) 18 Ind Cas 922 (922) (Mad). 

30. (’06) 28 All 44 (46). 

(T3) 2 AIR 1915 Cal 454 (455). 

31. See Notes on Section 47. 

32. (’40) 27 AIR 1940 All 81 (82). 

33. (’37) 24 AIR 1937 Mad 843 (845): ILR (1937) 
Mad 970. 

34. (’37) 24 AIR 1937 Sind 94 (95) : 30 Sind L R 
467. 
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• Where the appellant’s right to appeal is challenged, it is incumbent upon the 
appellant to establish his right to appeal 36 though the practice in the Calcutta High Court 
is to require the respondent at the outset to indicate the grounds upon which his objections 
are based. 36 

In cases of doubt as to the existence of the right of appeal, it has been held that 
the appellant should get the benefit of the doubt. 37 

7. Co-plaintiffs. — It has been seen in Note 6 above that one of the conditions 
necessary for enabling a party to prefer an appeal is that the subject-matter of the appeal 
must be a “matter in controversy in the suit.” It follows therefore that the matters which 
form the subject of dispute between the plaintiffs inter se but which do not also form the 
matter in controversy between the plaintiffs and defendants, will be outside the conditions, 1 
and one plaintiff cannot be allowed to appeal against his co-plaintiff in respect of such 
matters. 2 


8. Co-defendants. — The same principles equally apply to appeals by one 
co-defendant against another. Where a case is raised not only between the plaintiffs and 
defendants, but between the defendants themselves inter se and the decision therein 
adversely affects a defendant, he is entitled to appeal against his co-defendants. 1 As has 
already been seen in Note 6, a decision cannot be said to adversely affect a person, unless 
it will operate as res judicata against him in any future suit 2 and where in substance a 
decision will so operate between the defendants it would be contrary to all principles of 
justice and equity to hold that a defendant is precluded from agitating the matter in 
appeal against the co-defendants. 3 

Illustrations. 


1. A brings a suit against B and C. A decree is passed against B alone, the suit being dismissed as 
against C. B can appeal against C and A in order to make C also liable for A's claim.* The reason is 
that the liability of B and C to A was a question in controversy between A, the plaintiff, and B an 
C, the defendants, and that the decision on that point making B solely liable has adversely affected 

T A sues B and C to enforce his right of pre-emption on the allegation of a sale by B to C. B 
denies the sale to C but C asserting the sale, pleads waiver by the plaintiff of h.s right of pre-emption. 
The suit is dismissed on the finding that B did not sell to C. It was held that C cannot appeal against 
B and A against the finding because the said finding will not operate as res judicata against C and 

therefore does not adversely affect him. 5 _ 


35. (’10) 3 AIR 1910 Cal 301 (304) : 43 Cal 857. 
(’ll) 12 Ind Cas 745 (747) (Cal). 

(’36) 02 Cal 701 (705) : 163 Ind Cas 75 (77). 

[See ('35) 1935 All W R 1197 (1201). (Burden of 
proof lies on appellant to show that judgment 
annealed from is wrong.) 

(•25) 12 AIR 1925 Cal 501 (562, 563).] 

3 6. ('ll) 12 Ind Cas 745(747)(Cal). (NOTE.—And 
the cases cited therein may also be referred to.) 
37 . (’26) 13 AIR 1926 Cal 1113 (1114). 

Note 7 


1. ('87) 9 All 447 (450, 451). 

(•13) 10 Oudli Cas 350 : 20 Ind Cas 898 (899). 

2. (’91) 15 Bom 145 (147). (Decree in favour of one 
of two co-plaintiff3 — Appeal by the other is in¬ 
competent.) 

(’13) 10 Oudh Cas 350 : 20 Ind Cas 898 (899). 

(’96) 1896 Bom 1» J 742 (DB). 

(•80) 5 Bom 264 (266, 267) (DB). (As an excep¬ 
tional case, High Court allowed the appeal to be 


argued by consent of parties to avoid future litiga¬ 
tion.) 

Note 8 


.. (*94) 18 Bom 520 (521) (DB). 

•12) 16 Ind Cas 127 (128) (DB) (Lah). (Where it 
is open for a co-defendant to take a matter on 
appeal and he does not do so, it will operate as res 

judicata.) 

’. See Note 46 on Section 11. 

1. t (’24) 11 AIR 1924 Mad 689 (690) : 47 Mad 
633. 

’35) 22 AIR 1935 All 984 (985). 

L f (’04) 31 Cal 643 (646) (FB). 

1865) 2 Suth W R 227 (230, 231). 

•09) 12 Oudh Cas 260 : 3 Ind Cas 917 (918) (DB). 

•05) 28 Mad 229 (232) (DB). 

[But see (*67) 7 Suth W R 366 (366) (DB). 

(•72) 17 Suth W R 373 (374) (DB).] 
i. (’68) 10 Suth W R 326 (328) (DB). 

•81) 3 All 152 (157) (FB). 
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Where a suit is dismissed and the judgment contains findings between the 
co-defendants which are not embodied in the decree, nor necessarily implied therein, such 
findings cannot adversely affect the defendants and no appeal lies therefrom by one 
co.defendant against another. 6 

It is irregular for defendants with different defences to a suit and with different 
grounds of appeal, to join in a single appeal. 7 


9. Appeal by minor. — When once a guardian ad litem is appointed in a suit 
for a minor, the appointment unless and until revoked by the Court, continues not only 
for the term of the suit, but also for purposes of appeal. He is the only person therefore 
who can file an appeal from the decree passed against the minor. 1 If he does not choose 
to appeal against the decree, no other person, even though he be the natural guardian, can 
assume guardianship and prefer the appeal 2 unless perhaps where the guardian ad litem 
is acting against the interest of the minor. But the mere fact that he does not prefer the 
appeal does not necessarily show that he is acting in dereliction of his duty. The natural 
inference, on the other hand, would be that he does not think it advisable in the interests 
of the minor to carry on the litigation further. 3 Bee also Notes on Rules in Order 32. 


10. Right of appeal, when lost. — Whatever may be a party’s right of appeal 
under the general law, there is no doubt that he may agree not to appeal or may waive 
or forgo his right of appeal, or may be estopped by his conduct from asserting such right. 
Where a party agrees to abide by a decision and not to appeal therefrom, the agreement 
will be binding on him, provided it is a lawful one. 2 An agreement, for instance, by the 
guardian of a minor not to appeal is not binding on the minor in law as the same is not 
for his benefit. 3 The agreement not to appeal must, however, bo a clear one. 4 A failure 
to abide by the terms of the decree does not disentitle a party to appeal. 5 Where a party 
waives or abandons his right of appeal, the Appellate Court will refuse to allow him to 
prosecute the appeal. 6 Whether a party has waived such right is a question of fact 


6. (’ll) 12 Ind Cas 167 (169) (DB) (Mad). 

7. f (’01) 23 All 137 (142) : 27 Ind App 168 (l’C). 
Also see O. 41 It. 3, N. 3. 

Note 9 

1. See O. 32 R. 5, Note 3. 

2. f (’22) 9 AIR 1922 All 332 (333) : 44 All 619 
(DB). 

(’93) 1893 All W N 161 (162). 

(’24) 11 AIR 1924 All 79 (80) : 45 All 623 (DB). 
(’23) 10 AIR 1923 Lak 271 (272): 3 Lah 417 (DB). 
(Guardian ad litem in lirst Court hud left the 
place and gone away—On first appeal by plaintiff, 
minor not at all represented — Second appeal on 
behalf of minor by any other next friend com¬ 
petent without formal removal of previous guar¬ 
dian.) 

3. (’05) 2 All L Jour 489 (490, 491). 

Note 10 

1. \ (’71) 14 Moo Ind App 203 (207) (PC). 

(1859) 8 Moo Ind App 91 (102) (PC). 

[See (’36) 23 AIR 1936 Cal 424 (425) (DB). (The 
right of appeal given to a person by statute should 
not ordinarily be taken away, unless the appellant 
brings himself definitely within those classes of 
cases in which it has been laid down that by his 
conduct he has lost the right of appeal.)] 

2. *(’75) 1 All 267 (269) (FB). 

+ (’25) 12 AIR 1925 All 503 (506) : 47 All 637 
(FB). 


\ (’82) 8 Cal 455 (458) (DB). (Agreement by judg¬ 
ment-debtor not to appeal on immediate release 
from arrest.) 

(’35) 22 AIR 1935 Cal 239 (240) : 62 Cal 229. 
(Where the parties to a suit agree and say that 
the determination of their disputes by a third per¬ 
son is to be final between them, it is to be regarded 
as an undertaking not to appeal.) 

(’31) 18 AIR 1931 Nag 126 (127). (1 All 267 (FB) 
followed.) 

(’29) 16 AIR 1929 Oudh 451 (452, 453) : 5 Luck 
391 (DB). (Agreement not to adduce evidence and 
to abide by any decision of Court is not void, and 
no appeal lies.) 

(’79) 3 Cal L Rep 574 (575) (DB). (If a party 
prefers an appeal contrary to agreement, he will 
be liable in damages in a separato suit.) 

(’86) 12 Cal 511 (514) (FB). (Consent to submit to 
a summary decree under Act XX of 1866.) 

3. (1889) 22 Q B D 577 (578), Rhodes v. Swithen- 
bank. 

Also see Section 147 Note 4. 

4. (’96) 1896 Bom P J 424 (424) (DB). 

5. (’34) 21 AIR 1934 All 531 (533). 

6. (’02) 29 Cal 577 (580) (DB). (Agreement to 
allow execution sale to stand good on certain con¬ 
ditions — Parties cannot appeal thereafter and 
contest legality of sale.) 
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depending upon the circumstances of the case. 7 

7 Where a party accepts the order of a Court, acts under it and thereby gets 
benefited by it, he will be estopped from questioning the order later on. 8 Thus, where a 
dismissal for default is set aside and the case remanded by the Appellate Court condi- 
tmnally on the appellant paying a certain amount to the respondent as compensation, 
and the respondent accepts the compensation money, he will thereafter be estopped from 
appealing against the order of remand. 9 But, where a plaintiff in a partition suit takes 
possession of the properties allotted to him under the partition decree, this does not 
preclude him from appealing against the decree on the ground that he is entitled to more. 
The reason is that his claiming a larger share of properties in appeal is in no way 
inconsistent with his taking possession of the share allotted under the decree appealed 
against and there is no question of estoppel. 10 Where a vendee in a pre-emption suit 
appeals and obtains a stay of execution on his making a certain deposit, but before the 
appeal is heard he withdraws the deposit, he will lose his right of appeal. 11 

^^■ Execution proceedings. — This section does not apply to execution 

proceedings where the orders passed are not decrees within the meaning of S. 2 (2) of 
the Code. 1 


(’02) 29 Cal 306 (309) (DB). (Agreement to refer 
certain issues of fact to Commissioner and to abide 
by his decision — Parties cannot appeal from the 
decision.) 

( 15) 2 AIR 1915 Mad 1074 (1074). (Consent to 

refer to Court as arbitrator and not to appeal_ 

Parties cannot appeal from the decision.) 

7. (’90) 1890 Pun Re No. 35, page 95. (Judg¬ 
ment-debtor paying up amount decreed does not 
lose his right of appeal.) 

(’88) 1888 Pun Re No. 142, page 380. (Do.) 

(’71) 15 Suth W R 572 (573) (DB). (Decree in 
favour of A as against D and C — JD appealing— 
Remand of suit for fresh disposal — Decree afresh 
in favour of A—C does not lose his right of appeal 
against the new decree by reason of his not having 
appealed from the earlier decree.) 

( 07) 1907 Pun Ro No. 31, p. 370 (FB). (Decree 
of claim in part — Decree-holder taking out exe¬ 
cution in part does not lose his right as to the 
rest.) 

f (’10) G AIR 1919 Cal 417 (448) (DB). (Return of 
plaint for re-presentation—Plaintiff complying with 
order, without giving up right of appeal, does not 
lose his right of appeal.) 

(’15) 2 AIR 1915 All 325 (325). (Mere application 
by vendee to withdraw price of pre-emption de¬ 
posited in Court does not take away his right of 
appeal.) 

(’23) 10 AIR 1923 P C 13 (20, 21) (PC). (Appellant 
seeking to recover possession of lands—Respondent 
contending that appellant is entitled only to cer¬ 
tain sum and depositing the same — Appellant 
offering a portion of it ns security for respondent’s 
coats— Held no estoppel — If success, no need for 
security for costs — If failure, it is appellant’s 
money.) 

(’20) 7 AIR 1920 Cal 96 (97). (Decree imposing 
conditions on plaintiff — Conditions not complied 
with — fie does not thereby lose his right of 
appeal.) 

(’17) 4 AIR 1917 Lab 28 (28) : 1917 Pun ReNo. 17 


Cr (DB). (Appeal from redemption deoree lies 
though redemption money ordered by lower Court 
is not deposited.) 

(’30) 17 AIR 1930 Oudh 434 (437) (DB). (A reso¬ 
lution of the District Board to withdraw appeal, 
but not acted upon, is no bar to the appeal.) 

8. t (’17) 4 AIR 1917 Cal 546 (547) (SB). 

(’13) 35 AH 168 : 18 Ind Cas 525 (526) (DB). 
(Party accepting compensation and waiving right 
of appeal is estopped.) 

(’36) 23 AIR 1936 Cal 424 (425, 426) (DB). (The 
benefit must be one conferred by the decree or 
order itself — A's election as Municipal Commis¬ 
sioner declared invalid by lower Court’s decree — 
Afterwards Local Government nominating A as 
Municipal Commissioner — A accepting appoint¬ 
ment not precluded from appealing againBt decree.) 
(’10) 8 Ind Cas 79 (80) (DB) (Cal). (But if party 
accepts the order under protest, he can appeal.) 

9. (’13) 35 All 168 : 18 Ind Cas 525 (526) (DB). 

10. (’35) 22 AIR 1935 Mad 465 (466). (Person 
taking benefit under partition deoree is not estop¬ 
ped from claiming more in appeal when he is 
entitled to what is already given.) 

11. (’06) 1906 Pun L R No. 76, p. 227 (230) (DB). 

Note 11 

1. (’24) 11 AIR 1924 Pat 346 (347) (DB). (Section 
is restricted to suits only and cannot be extended 
to execution proceedings.) 

(’24) 11 AIR 1924 All 794 (795). (Order refusing 
to restore a miscellaneous application in execution 
department—Not a decree.) . . 

(’25) 12 AIR 1925 All 66 (66). (Order determining 
party's right to be the representative of deceased 
party is a ‘decree’ and is appealable.) 

(*24) 11 AIR 1924 Pat 683 (685)(DB). (Every order 
in execution is not necessarily appealable.) 

(’25) 12 AIR 1925 Cal 318 (319) (DB). (Determina¬ 
tion of question under O. 21 R. 66 is an order 
under S. 47—Appeal lies.) 

Also see S. 47 Note 86. 
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12. Appeal against ex parte decree. —The Code of 1859 prohibited an appeal 
against an ex parte decree, but by judicial decisions the prohibition was held to apply 
only to cases where the defendant did not appear at all and not to cases where, he having 
once appeared, subsequently failed to appear. 1 The Code of 1877 removed the prohibition, 
but neither that Code nor that of 1882 made any express provision for an appeal against 
an ex parte decree. The conflict of decisions therefore continued as to whether, and under 
what circumstances, an appeal lay against an ex parte decree. 2 

In order to remove the doubt and the conflict clause (3) was added by S. 45 of the 
Civil Procedure (Amendment) Act, vii of 1888 . 3 It is now quite clear that an appeal will 
lie from every ex parte decree whether the defendant has appeared once, or not at all. 

There are four remedies open to a person to question a decree that has been 

passed ex parte against him, viz. — 

(1) an application under order 9 Rule 13 ; 

(2) an appeal under section 96 clause (2) ; 

(3) an application for review under order 47; and 

(4) a suit on the ground of fraud. 

Both the remedies (l) and (2) can be prosecuted concurrently as long as no 
decision is given in either of them. The mere fact that one remedy has been resorted to 
will not ipso facto bar the other. 4 Nor does the fact that no application has been filed 
under O. 9 R. 13 affect the maintainability of the appeal. 5 See also O. 9 R. 13, Note 8. 

Where the Appellate Court gives a decision in the appeal, then the decree of the 
first Court is superseded and that Court cannot proceed with the application to set aside 
the ex parte decree. 0 The Appellate Court may, however, withdraw the application from 
the first Court and deal with it itself. 7 Where during the pendency of the appeal, the 
application under O. 9 R. 13 is granted by the first Court, the decree appealed against 
becomes non-existent and the appeal abates. 8 

But suppose the first Court refused to set aside the ex parte decree. How does 
it affect the powers of the Appellate Court to deal with the appeal ? There is a consensus 
of judicial opinion that neither the rejection of the application under O. 9 R. 13, no# the 
omission to file an appeal against that order is a bar to an appeal from the decree itself. 9 


Note 12 

1. ('78) 2 All 67 (71) : 5 Ind App 233 (PC). 

2. (’82) 1 All 387(394)(FB). (Defendant who has not 
applied under S. 108 (O. 9 R. 13) cannot appeal.) 

(’86) 8 All 354 (357) (FD). (Appeal — Respondent 
not appearing at bearing and not applying under 
O. 41 R. 21 may appeal against the Appellate 
Court decree.) 

(’78) 2 Bom 644 (648) (DB). (Appeal is not un¬ 
maintainable because procedure under S. 108 (O. 9 

R. 13) was not adopted.) 

(’82) 8 Cal 272 (273) (DB). (Procedure to set aside 
ex parte decree not adopted— Appeal will still lie.) 
(’78) 2 Mud 75 (77, 78) (DB). (Non-application for 
rehearing is no bar to appeal.) 

(’81) 3 Mad 264 (265) (DB). (Non-applying under 

S. 108 (O. 9 R. 13) i3 no bar to an appeal.) 

(’86) 9 Mad 445 (446) (DB). (4 All 387 (FB) dis¬ 
sented from.) 

(’09) 12 Oudh Cas 25 : 1 Ind Cas 329 (330, 331). 
(Appeal lies though course under S. 108 (0.9 R. 13) 
was not adopted.) 

3. *(’86) 8 All 354 (357) (FB). 

4. (’09) 3 Ind Cas 468 (469) (DB) (Cal). (Allirming 
12 Cal W N 885.) 


See also Note 10 on O. 9 R. 13 for other cases. 

5. (’86) 9 Mad 445 (446) (DB). 

+ (’07) 30 Mad 54 (55) (FB). (See referring order.) 
(’82) 8 Cal 272 (274) (DB). 

(’83) 1883 Pun Re No. 60. 

(’22) 9 AIR 1922 Bom 267 (267):46 Bom 184 (DB). 
(’09) 12 Oudh Cas 25 : 1 Ind Cas 329 (330). 

[But see (’82) 4 All 387 (394) (FB). (Which held 
to the contrary—The case however was one under 
the Code of 1877 and was dissented from in a 
later Full Bench case, 8 All 354.)J 

6. (’15) 2 AIR 1915 All 2 (3) : 37 All 208 (DB). 
(’17) 1 AIR 1917 Nag 26 (28) : 14 Nag L R 30. 

(First Court's power is extinguished under O. 41 
Rule 21.) 

Also see O. 9 R. 13, Note 11. 

7. (’12) 15 Ind Cas 565 (566) (Nag). 

8. (’17) 4 AIR 1917 Nag 26 (28) : 14 Nag L R 30. 
(Where the cx parte decree is set aside pending 
second appeal the second appeal abates and cannot 
be proceeded with.) 

9. (’78) 2 All 567 (568) (DB). (Second appeal with¬ 
out appealing from the order refusing to re-hear 
the appeal.) 
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It has also been held that where the application is refused on the merits by the first 
Court, the Appellate Court is precluded in an appeal against the ex parte decree from 
discussing the propriety of the ex parte order itself apart from the merits of the case 
on the law and the evidence. 10 This is in accordance with reason, because a special remedy 
by way of appeal against the order is provided for in the Code and where the law points 
out the remedy in particular way, it is in general that way that must be followed and not 
another. But where the application is dismissed in default of parties and there is no 

finding on the merits, it is competent for the Appellate Court to go into the question of 
the propriety of the ex parte order. 11 

But where no application is filed under o. 9 R. 13 and only an appeal is preferred 
against the err parte decree, there is a conflict of opinion as to the power of the Appellate 
Court to question the propriety of the err parte order itself and to remand the case for 
re-trial on that point. All the High Courts, except the High Courts of Allahabad and 
Rangoon and the Chief Court of Oudh, agree in holding that the Appellate Court can go 
into the question and, if necessary, remand the case under o. 41, R. 23 or under S. 151 for 
a fresh decision on the sufficiency of the cause for non-appearance. 12 The Allahabad and 
the Rangoon High Courts, and the Oudh Chief Court, on the other hand, hold a contrary 
view, namely, that the Appellate Court is restricted to a consideration of the merits of 
the case only on the question of law and the evidence let in, and cannot enter into the 
question of the sufficiency of the cause for the non-appearance of the defendant at the 
hearing. 13 In view of o. 41 R. 33 under which the Appellate Court has wide powers of passing 
any order which the trial Court ought to have made, there does not seem to be any good 
reason why the Appellate Court should be prevented from discussing the question of the 
non-appearance of the party in coses where he has not applied under o. 9 R. 13, Civil 


(’09) 1 Ind Cas 86 (88) (DB) (Cal). 

C See also (*97) 24 Cal 546 (551) (DB). (In this 
case the unsuccessful applicant instead of prefer¬ 
ring an appeal, instituted a suit on the ground of 
fraud —Held suit was maintainable.) 

(’01) 28 Cal 475 (478) (PC). (Do.) 

(’02) 29 Cal 395 (399):29Ind App 90 (PC). (Do.)] 

10. f (’20) 7 AIR 1920 Mad 962 (963) (DB). 

('27) 14 AIR 1927 Mad 1114 (1114). 

(’36) 23 AIR 1936 Pesh 1 (2). (Decree passed ex- 
par te —Defendant trying to set aside ex parte decree 
under O. 9 R. 13, failing to prove want of due 
service of summons— Defendant barred to agitate 
the same question in appeal or revision and vice 
versa.) 

(’90) 23 Mad 260 (261) (DB). 

(’99) 23 Mad 445 (446) (DB). (Court refused to go 
into the question but remanded the case for re-trial 
under its inherent powers.) 

(’17) 4 AIR 1917 All 475 (476) : 39 All 143 (DB). 

(’09) 1 Ind Cas 86 (88) (DB) (Cal). (Application 
under S. 108 dismissed for default — Propriety of 
the cx parte order can be gone into.) 

11. (’37) 24 AIR 1937 Nag 268 (269): I L R (1937) 
Nag 519. 

12. (’19) 6 AIR 1919 Cal 727 (728) (DB). 

t (’07) 30 Mad 54 (60) (FB). (Dissenting from 23 
Mad 260.) 

(1900) 23 Mad 445 (446) (DB). 

(’24) 11 AIR 1924 Mad 107 (108) (DB). (30 Mad 
54 (FB) followed.) 

(’28) 113 Ind Cas 409 (409) (Mad). (Do.) 


(’22) 9 AIR 1922 Bom 267 (270) : 46 Bom 184. 
(’16) 3 AIR 1916 Sind 34 (34) : 9 Sind L R 191. 
(’28) 15 AIR 1928 Cal 812 (814). (Dissenting from 
<23 Cal 738.) 

(’22) 9 AIR 1922 Lah 439 (440) : 3 Lah 357. 

(’25) 12 AIR 1925 Pat 534 (535). 

(’29) 16 AIR 1929 Pat 609 (612) : 9 Pat 408. (30 
Mad 54 (FB) followed.) 

[But see ('17) 4 AIR 1917 Lah 362 (362). 

(’04) 1904 Pun Re No. 91. 

(*08) 1908 Pun Re No. 138.] 

13. ('17) 4 AIR 1917 All 475 (476) : 39 All 143- 
(’34) 21 AIR 1934 Oudh 131 (131). 

(’01) 23 All 167 (171, 174). (Court under the cir¬ 
cumstances has an inherent power of remand.) 

(’24) 11 AIR 1924 Rang 137 (138) : 2 Rang 108. 
(Held that question of due service of summons 
not subject-matter of an appeal.) 

(’09) 12 Oudh Cas 35 : 1 Ind Cas 329 (330, 
331). 

(’25) 12 AIR 1925 Oudh 645 (646) : 28 Oudh Cas 
85. (AIR 1923 Oudh 177 : 26 Oudh Cas 10 dis¬ 
approved.) 

[See however (’23) 10 AIR 1923 All 287 (290) 

: 45 All 311 (DB). (Appellate Court reversing 
ex parte decree on merits may remand case if 
plaintiff had been misled into not giving his full 
evidence by the Court intimating that the evi¬ 
dence already let in was sufficient for passing an 
ex parte decree.)] 

[But see (’20) 7 AIR 1920 Upp Bur 37 (37) : 3 
Upp BurRul 198.] 
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Procedure Code. As stated by Mabmood, J., in Ajudhia Prasad v. Balmukund , 14 “where 
two proceedings or two remedies are provided by statute, one of them must not be taken 
as operating in derogation of the other.” > 

13. Appeal against amended decree — An amended decree supersedes the 
original decree and obviously, against this decree, which is the decree in the suit, an 
appeal lies. 1 

14. Appeal against decree passed without jurisdiction.—A decree made 
without jurisdiction possesses nonetheless the qualities of a decree as between the parties 
thereto, and if there is a statutory appeal from decrees made in suits of that character, 
an appeal is competent though the decree is made without jurisdiction; 1 and similarly, 
where jurisdiction is usurped by a Court in passing an order against which an appeal 
would lie if it had been passed with jurisdiction, an appeal cannot be defeated on the 
ground that the order was made without jurisdiction. 2 

15. Appeal against consent decree. — Sub-section (3) is new. The words 
“decree passed with the consent of parties” in the clause imply and involve an agreement 
between the parties 1 and therefore a mere failure to raise an objection to the grant of a 
relief 2 or a mere acceptance of an order offered by the Court 3 or the mere fact that the 
defendant remains ex parte* cannot make the decree a consent decree. The consideration 
for the agreement involved in a consent decree is that both sides give up their right of 
appeal. 6 Accordingly, a judgment by consent operates as an estoppel, 6 and all decrees, 
once they have been established to be by consent, are, by the policy of the Code, made 
unappealable 7 and are as valid and binding on the parties as any other decree, unless and 

2. + (’10) 8 Ind Cm 26 (27) (DB) (Cal). 

(’91) 13 All 575 (576) (DB). (High Court has right 
to set right the proceedings of lower Court.) 

(’12) 16 Ind Cos 940 (942) (DB) (Cal). (8 Ind Cas 
26 followed.) 

Also see S 3 . 100 & 101 N. 15. 

Note 15 

1. (1890) 1890 \V N 116 (116), Aldam v. Brown. 
(’17) 4 AIR 1917 Cal 564 (565) (DB). 

2. (’18) 5 AIR 1918 Nag 66 (67) : 15 Nag L R 39. 

3. (1890) 1890 W N 116 (116), Aldam v. Brown. 
(1893) 10 T R 139, Hadida v. Fordham. 

(’39) 26 AIR 1939 Cal 500 (502). 

4. (’43) 30 AIR 1943 Mad 133 (133). 

5. (’21) 8 AIR 1921 Mad 696 (700). 

6. (’41) 28 AIR 1941 Nag 271 (272) : I L R (1942) 
Nag 498. (It is binding as between the consenting 
parties and their successors in interest.) 

(1895) 1 Ch 37 (49), Re S. American Co. 

(’33) 20 AIR 1933 Sind 29 (31): 26 Sind L R 395. 
(’37) 24 AIR 1937 Sind 177 (178) : 31 Sind L R 
197 (DB). 

7. (’40) 27 AIR 1940 All 190 (192) : I L R (1940) 
All 185 (DB). (Agreement between parties in¬ 
timated to Court and recorded by it, and Court 
passing a decree—No appeal from decree.) 

(’21) 8 AIR 1921 Mad 696 (700) (DB). 

(’32) 19 AIR 1932 PC 251 (251,252) (PC).(Same as 
AIR 1931 P C 107 : 27 Nag L R 139 (PC) after 
findings.) 

(’26) 13 AIR 1926 Bom 39 (40) (DB). 

(•29) 16 AIR 1929 Bom 68 (70) (DB). (Section 30, 
Workmen’s Compensation Act VIII of 1923 ) 

(’22) 9 AIR 1922 Lah 309 (311) : 3 Lah 17*5(DB). 


14. (’86) 8 All 354 (361) (FB). 

[See also (’15) 2 AIR 1915 Mad 197 (199) : 37 
Mad 29 : 12 Ind Cas 664 (667).] 

Note 13 

1. | (’27) 14 AIR 1927 Cal 114 (116) (DB). (There¬ 
fore no revision lies against an order amending 
decree.) 

(’31) 18 AIR 1931 Cal 578 (579) (DB). (Amended 
by review or under S. 132 and no appeal lies from 
original decree.) 

(’06) 3 Cal L Jour 188 (190,191) (DB). (9 Cal W N 
605 followed.) 

(’01) 24 Mad 646 (650) (DB). 

(’05) 9 Cal W N 605 (607) (DB). 

(’05) 32 Cal 908 (909) (DB). 

+ (’15) 2 AIR 1915 Nag 37 (39) : 11 Nag L R 92. 
(’93) 15 All 121 (122) (DB). (At first sight this 
decision appears to negative the right of appeal, 
but read carefully shows that the right of appeal 
is assumed to exist.) 

(’28) 15 AIR 1928 AU 194 (196) (DB). (The only 
ground of such appeal may be error in the amend- 
\ ment.) 

[See also (T-O) 5 Ind Cas 304 (305) (Cal). 

(’32) 19 AIR 1932 Nag 143 (144) : 28 Nag L R 
*45.)] 

Also see S. 152 N. 19. 

[But see (’24) 11 AIR 1924 Cal 898 (899). (Ap¬ 
peal by one of the defendants is not affected by a 
subsequent review of the decree as against other 
defendants to which the appellant is neither a 
party nor by which the appellant is affected.)] 

Note 14 

1. f (’17) 4 AIR 1917 Cal 320 (325) (DB). 
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until they are set aside by a proper judicial proceeding . 8 A consent decree, however, 
passed under the compulsion of the Court is not a decree that can be said to have been 
passed with the consent of the parties . 9 

Where one party alleges and th® other denies or withdraws from a compromise 
entered into by the parties out of Court, and the Court finds in favour of the compromise 

and passes a decree, is such a decree “a decree passed with the consent of the parties?" 
There is a conflict of opinion on the point. 


Ihe Nagpur and the Sind Judicial Commissioner’s Courts answer the question 
in the negative. The Nagpur Court holds that where a Court records a compromise 
notwithstanding the denial thereof by one party, it is really a finding very much against 
the consent of one party. Another reason advanced is that the removal of the words "and 
such decree shall be final" from s. 375 of the old Code, corresponding to o. 23 R. 3, shows 
that a decree passed under o. 23 R. 3 is not final unless consented to by the parties before 
the Court, at the time the decree is passed . 10 The Sind Court agrees that an appeal will 
lie from a decree passed under O. 23 R. 3 on the ground that the appellant did not consent 


(’12) 1912 Pun Re No. 8: 16 IndCas 957 (957,958) 
(DB). (Compromise decree.) 

(’13) 18 Ind Cas 758 (760, 761)(DB)(Lab). (Decree 
on plaintiff agreeing to be bound by oath of defen¬ 
dant.) 

t (’01) 5 Cal W N 877 (878) (DB). 

(’ll) 9 Ind Cas 210 (211) (DB) (Cal). (Validity of 
consent decree cannot be gone into in appeal. 5 Cal 
W N 877 followed.) 

(’30) 125 Ind Cas 587 (589) (DB) (All). (Pleaders of 
minor parties agreeing to abide by decision of 
Court after local inspection and necessary evidence 
_— No leave got for compromise — Minors can 
impugn validity of consent decree by appeal.) 
t (’29) 16 AIR 1929 Oudh 451 (452, 453) : 5 Luck 
391 (DB). (Agreement not to adduce evidence and 
to abide by any decision of the Court — Appeal 
barred under sub-section (3).) 

(*26) 13 AIR 1926 Cal 512 (513) (DB). 

(’ll) 36 Bom 77 : 11 Ind Cas 568 (569). (Consent 
decree cannot be set aside by a rule or motion but 
only by a separate suit.) 

(1838) 4 M & C 215 (228), Morrison v. Morrison. 
[See also (’22) 9 AIR 1922 Oudh 189 (193, 194) : 
25 Oudh Cas 213 (DB). (Award as modified by 
later compromise.) 

(’31) 18 AIR 1931 P C 107 (108) : 27 Nag L R 
139 (PC).] 

8. (’39) 26 AIR 1939 Sind 251 (252) : ILR (1939) 
Kar580 (DB). (Compromise decree by mother on be¬ 
half of minors— Minors on attaining majority not 
suing to set it aside within time cannot challenge its 
validity and binding force.) 

(1877) 6 Ch D 297 (302), Flower v. Lloyd. (A bill 
to be filed in the original decree.) 

(’30) 23 AIR 1936 Bom 301 (303, 304) (DB). (Com¬ 
promise decree is good and binding even though it 
sanctions what is prohibited by law.) 

t (’37) 24 AIR 1937 Sind 177 (178) : 31 Sind L R 
197 (DB). (Consentdecree offending against law of 
perpetuities—So long as the decree is in foree the 
, defendant cannot escape its provisions.) 

(’89) 13 Bom 137 (146). (Application for review of 
suit in original Court.) 


(’91) 15 Bom 594 (598) (DB). (The only mode for 
setting aside compromise decree is either by review 
or by a suit. (1877) 6 Ch D 297, Flower v. Lloyd 
followed.) 

(1896) 1 Ch 673 (676, 680), Ainsworth v. Wilding. 

*(’84) 10 Cal 612 (615) (DB). 

(1878) 9 Ch D 259 (268), Gilbert v. Endean. 

(1895) 2 Ch 273 (284), Huddersfield v. Lister. 

(1897) 2 Ch 534 (550, 552), Wilding v. Sanderson. 
(’21) 8 AIR 1921 All 310 (310) : 43 All 266 (DB). 
(’24) HAIR 1924 All 570 (571) : 46 All 710 
(T>B). 

(’25) 12 A I R 1925 All 271 (272) : 47 All 456 
(DB). 

(’03) 26 Mad 76 (77) (DB). 

f (’17) 4 AIR 1917 Mad 578 (580) : 40 Mad 177 
(DB). 

*(’20) 7 AIR 1920 Cal 724 (724) (DB). 

(’12) 16 Ind Cas 988 (989) (DB) (Cal). 

(’20) 7 AIR 1920 P C 139 (140) : 47 Ind App 200 
(PC). (Defendants consenting to decree notwith¬ 
standing claim barred by limitation — Decree is 
consent decree and no appeal lies.) 

(’13) 18 Ind Cas 758 (760) (DB) (Lah). (Case of 
confession of judgment by defendant.) 

(’26) 13 AIR 1926 Bom 39 (40) (DB). 

[Sec also (’37) 24 AIR 1937 Nag 413 (415). (The 
Court has jurisdiction to set aside the consent 
decree on any ground which would invalidate an 
agreement between the parties. Section 74, Con¬ 
tract Act, applies to the case of a compromise 
decree and it is open to a Court executing such 
decree to interfere with a stipulation by way of 
penalty contained in the compromise.)] 

9. (’23) 10 AIR 1923 Lah 129 (130) (DB). (Under 
the circumstances parties are not estopped from 

^22 AIR 1935 Cal 231 (234) : 62 Cal 
223. (On premature threat from Bench, pleader 
agreeing to settlement of case — Counsel held 
intimidated and Court had inherent power to set . 
aside settlement.)] 

1 0. f (’18) 5 AIR 1918 Nag 129 (130). 
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to it. 11 The Calcutta, Madras, Lahore and Patna High Courts, on the other hand, take the 
opposite view, the latter Court expressly dissenting from the Nagpur view. 13 According 
to the Madras High Court 13 the expression “a decree passed with the consent* of parties” 
is not limited to a decree passed with the consent expressed at the moment the decree is 
passed , li>ut includes decrees based on consent proved to have been given out of Court, 
though subsequently withdrawn or repudiated before the Court. The reason is that a 
decree can be passed in one of two ways — 

(a) by deciding the dispute on the merits, and 

(b) on the consent of the parties. 

There is no third way of passing a decree, so that a decree on a finding that 
parties have consented out of Court, if it does not fall under the first category, must 
necessarily fall under the second category of consent decrees. 

The Lahore High Court 14 gives a further reason in support of the conclusion 
arrived at by the Madras High Court, viz., that where a compromise is proved to have 
been effected outside Court, the Court must , under O. 23 R. 3, pass a decree in accordance 
therewith, The parties also, must, at the time of the consent, have contemplated the 
issue of the decree as a matter of course. The decree so passed is only a formal 
expression of the agreement of the parties and, under such circumstances, must be 
deemed to be one passed with the consent of the parties. 

Having regard to the fact that in O. 43 R. l (m) an appeal is newly provided for 
from an order recording or refusing to record a compromise and construing this provision 
with sub-s. (3) of s. 96, it seems clear that the only appeal intended by the Legislature is 
an appeal against the “recording or refusing to record” the alleged agreement and not a 
further appeal again from the decree recording the compromise. 15 The views of the 
Madras and Lahore High Courts are therefore to be preferred. See also o. 43 R. l, Note 7. 

The proper method, therefore, of questioning a consent decree is either by review 
or by a regular suit and not by way of appeal. 18 Where a suit is filed to set aside a 


11. (’29) 16 AIR 1929 Sind 32 (35) (DB). 

(’13) 6 Sind L R 166 : 19 Ind Cas 450 (450) (DB) 

(Obiter.) 

12. (’21) 8 AIR 1921 Mad 696 (699, 700) (DB). 
(-35) 22 AIR 1935 Cal 239 (240) : 62 Cal 229. 

(*22) 9 AIR 1922 Lak 309 (310, 311) : 3 Lab 175 

(DB). 

*(’33) 20 A I R 1933 Pat 306 (427) : 12 Pat 359 
(DB). 

13. (*21) 8 AIR 1921 Mad 696 (699) (DB). (Consent 
by pleaders on both sides. It dissents from AIR 
1915 Mad 322.) 

14. (’22)9 AIR 1922 Lab 309(311): 3 Lab 175(DB). 
[See also (’10) 6 Iod Cas 857 (859) (All).] 

15. (’14) 1 A I R 1914 Lab 112 (113) : 1914 Pun 
Re No. 96 (DB). (Order directing a compromise to 
be recorded is appealable under O. 43 R. 1, and not 
under Section 96 (3).) 

(’33) 20 A I R 1933 Bom 205 (207, 208) : 57 Bom 
206 (DB). (Order not challenged but decree can be 
challenged by review or under Section 151—As to 
appealability the second Judge took different 
view.) 

(’33) 20 AIR 1933 Cal 94 (95) (DB). (Appeal from 
order lie3 though decree is passed before filing of 
appeal and no appeal against it—A I R 1926 Cal 
412 held overruled by AIR 1929 Cal 689: 57 Cal 
1013 (FB).) 


(’29) 16 AIR 1929 Lab 472 (472). 

(’16) 3 A I R 1916 Mad 1083 (1U84) (DB). (Order 
under O. 23 R. 3 not appealed against—No appeal 
against decree.) 

t(’29) 16 A I R 1929 Pat 318 (320) : 8 Pat 528 
(DB). (Order recording compromise appealable even 
though followed by a decree.) 

('33) 20 AIR 1933 Pat 306 (427): 12 Pat 359 (DB). 

(*22) 9 AIR 1922 Mad 440 (446) (DB). (Doubted in 
AIR 1925 Mad 606.) 

('25) 12 AIR 1925 Mad 606 (607) (DB). (Order and 
decree passed together — Appeal lies against 
order.) 

('24) 11 AIR 1924 Lab 166 (468). (Order followed 
by decree—Order appealable.) 

[See (’36) 23 AIR 1936 Mad 385 (386). (Order 
recording compromise is appealable even when a 
decree is passed in terms of compromise.) 

('361 23 AIR 1936 Sind 59 (60): 29 Sind L It437 
(DB). (Order recording compromise under O. 23 
R. 3 is appealable under O. 43 R. 1 (m).)] 

16.*(’09) 2 Ind Cas 129 (136) (I>B) (Cal). (Cases 
reviewed fully.) 

(’32) 19 AIR 1932 P C 251 (252) (PC). 

(’84) 10 Cal 612 (615) (DB). 

C03) 30 Cal 613 (615) (DB). 
f (’36) 62 Cal 642 : 164 Ind Cas 561 (564). 
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consent decree, it can be set aside on any ground which would invalidate an agreement 17 
such as fraud, misrepresentation or mistake. But it is necessary to see in every case what 
it is that the parties have consented to. 


If the parties merely agree to certain deviations in the procedure of the Court, 
as, for instance, by dispensing with particular kinds of evidence, but there is no clear 
agreement that they would be bound by the conclusions arrived at by the Court, the 
decree is not a “consent decree.” 18 


If the parties clearly agree to be bound by the conclusions of the Court and such 
agreement results in the Court assuming jurisdiction extra cursum curies, then the Court 
is in the position of an arbitrator, and its decision will be a consent decree not open to 
appeal. 19 Even where the Court has not proceeded outside its ordinary jurisdiction (extra 


(’36) 23 A I R 1936 Mad 385 (386). (Party alleging 
that owing to fraudulent action of his vakil he was 
committed to compromise — Remedy is not by 
adducing evidence of fraud in appeal but by taking 
proper action to get decree set aside.) 

(’36) 156 Ind Cas 1035 (1035) (Pesh). (A decree 
passed by a Court on the basis of statements filed 
by the plaintiff and defendant specifically praying 
that a decree may be granted in favour of the 
plaintiff against the defendant, as claimed is a 
decree passed with the consent of the parties and is 
therefore not open to appeal.) 

(’36) 23 AIR 1936 Rang 389 (390). (But review on 
ground of fraud or mistake does not lie—Remedy 
is by way of separate suit.) 

(’26) 13 AIR 1926 Cal 512 (513) (DB). (Objection 
by consenting party can be entertained only in 
review or in suit.) 

(’01) 5 Cal W N 877 (878) (DB). 

(’02) 6 Cal W N 82 (86) (DB). (Compromise by 
advocate under a valid authorisation is binding.) 

(’29) 16 AIR 1929 Lah 472 (472). 

*(1896) 1 Ch 673 (680), Ainsworth v. Wilding. 

*(1894) 2 Ch 273 (284), Huddersfield v. Lister. 

(1897) 2 Ch 534 (552), Wilding v. Sanderson. 

(’91) 15 Bom 594 (598). 

(’ll) 36 Bom 77 : 11 Ind Cas 568 (569). 

(NOTE.—Whether one remedy bars the other, See 
Note 63 on Section 9.) 

[See also (’37) 24 AIR 1937 Cal 222 (224). (High 
Court has no inherent power to vary consent 
decree by consent.)] 

(See however (’30) 17 AIR 1930 Bom 362 (363, 
364) : 55 Bom 372. (Interlocutory consent order 
not in the nature of final order can be set aside 
in the same suit on proper grounds.)] 

17. See O. 23 R. 3 Note 28. 

(’39) 26 AIR 1939 Lah 439 (451):ILR (1939) Lah 
433 (DB). 

(’39) 26 AIR 1939 Sind 251 (252) : I L R (1939) 
Kar 580 (DB). 

18. (’27) 14 AIR 1927 Lah 382 (382) (DB). (Suit 
under Seotion 92 — Party merely approving of 
appointment of X as a member of the committee 
of management — Decree is not thereby a consent 
deoree.) 

(’34) 21 AIR 1934 Lah 67 (67) : 15 Lah 305 (DB). 
(Decree on oath of defendant—Not consent deoree 
—Appealable.) 

(’23) 10 AIR 1923 All 373 (373, 374). (Offer by one 


party to abide by Judge’s decision not accepted by 
other party.) 

(’25) 12 AIR 1925 All 348 (349). (Counsel on both 
sides at trial stating that the Judge may dispense 
with oral evidence and decide the case on the 
document filed and on local inspection—Decision 
accordingly—Not a consent decree.) 

(’29) 16 AIR 1929 All 116 (117). (Do.) 

(’23) 10 AIR 1923 Mad 444 (445, 446):47 Mad 39 
(DB). (Parties requesting the Court to have a local 
inspection and agreeing to abide by its decision — 
Right to appeal is not lost.) 

(’24) 11 AIR 1924 Sind 134 (136) : 18 Sind L R 
306 (DB). 

[See (’34) 21 AIR 1934 Mad 397 (397, 398) : 58 
Mad 31. (Mere deviation from ordinary procedure 
does not necessarily render proceeding extra 
cursum curia: —In such cases right of appeal is 
not taken away unless it has been waived.)] 

19. (’25) 12 AIR 1925 All 558 (558) : 47 All 921 
(DB). 

(’34) 21 AIR 1934 Lah 176 (177) : 15 Lah 726. 
(’18) 5 AIR 1918 Upp Bur 14 (15) : 3 Upp Bur 
Rul 36. (Though the High Court might interfere 
under S. 115.) 

t (’39) 26 AIR 1939 Pat 514 (516) : 18 Pat 261 
(DB). 

(’30) 17 AIR 1930 All 127 (128) (DB). (Parties 
requiring Court to decide on local inspection and 
oral statements on the spot—No appeal lies.) 

(’29) 16 AIR 1929 All 577 (577) : 51 All 886 (DB). 
(Parties agree to accept decision of Court on local 
inspection and documentary evidence — Decision 
is virtually award — No appeal lies.) 

+ (’26) 13 AIR 1926 All 90 (92). (Agreeing to be 

bound by decision on documentary evidence alone.) 

(’26) 94 Ind Cas 7 (7) (All). (Consent to be bound 
by decision after local inspection.) 

(’28) 15 AIR 1928 Mad 127 (128) (DB). (Decree for 
maintenance passed with other party’s consent in 
order to avoid litigation — Decree is a consent 
decree.) * 

(’25) 12 AIR 1925 Nag 463 (464) : 21 Nag L R 84. 
(•20) 7 AIR 1920 P O 139 (140) : 47 Ind App 200 
(PC). (Defendant waiving plea of limitation though 
suit was barred — Decree is a co ™| nt ^ewee.) 

’ll) 38 Cal 421 : 9 Ind Cas 296 (297) (DB). 

‘ (Consent to be bound by decision after local inspec- 

f*(>28) 10 AIR 1923 Mad 444 (445, 446) : 47 Mad 
39 (DB). 
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Cursum curia) no appeal will lie if the parties have clearly agreed before the decision 
that they would be bound by it and would not appeal against it. 20 

Where a party offers to be bound by the statement on oath of a third person, the 
decree passed on such oath is not a consent decree. The statement is only conclusive 
evidence under the Oaths Act, on'the basis of which the Court passes the decree. 21 

Under S. 375 of the old Code a consent decree was final so far as it related to the 
subject-matter of the suit and it was held that an appeal would lie from a consent decree 
if it dealt with matters outside the suit and that in such appeal the Appellate Court would 
modify the decree by omitting such extraneous matters. 22 It was also held under the old 
Code that an appeal would lie from a consent decree if the agreement or compromise in 
terms of which the decree was drawn up was not lawful. 26 

Under the present sub-s. (3) of S. 96, there is no appeal from a consent decree in 
any case, though the order itself recording the compromise is appealable. 24 

Notwithstanding the above discussion there are nevertheless cases in which decrees, 
though passed with the consent of the parties, can be appealed against: 

(1) Where the dispute is over the nature of the compromise and the appellant 

wants to show what the compromise was. 25 

(2) Where the consent decree is passed without an order recording the 

compromise. 26 The reason is that such recording is not a mere matter of 
form and the absence of it deprives the party of a right of appeal against 
the order, if it had been passed. See o. 23 R. 3, Note 17. 

(3) Where the appellant was not a party to the consent decree 27 and the decree 

affects him prejudicially. 28 


(’99) 23 Bom 752 (755) (DB). 

(*02) 29 Cal 306 (310) (DB). 

(’24) 11 AIR 1924 Cal940 (945, 946, 951,952, 953) 

(DB). (Agreement in one suit to abide by tlie 

decision in another of two cros3 suits binding on 

the parties.) 

[See (’28) 113 Ind Cas 365 (366) (Nag). (A I R 

• 1925 Nag 463 : 21 Nag L R 84 followed.) 

(’34) 21 AIR 1934 Mad 397 (398) : 58 Mad 31. 
(If the proceeding is extra cursum curia\ the 
decision is in the nature of an arbiter’s award 
and generally the right of appeal is barred. If. on 
the other hand, it is not extra cursum curice, 
unless there is a clear waiver of the right, the 
right of appeal will not be lost — Agreement to 
be bound by decision of Court amounts to such 
waiver.) 

(’36) 23 AIR 1936 Mad 856 (857). (When a party 
invites the Court to adopt a special procedure 
which is not contemplated by the Code of Civil 
Procedure, and is in fact a procedure extra 
cursum curia, he cannot afterwards turn round 
and say that the Court is to blame for adopting 
that procedure.)] 

20. (’34) 21 AIR 1934 Mad 397 (398): 58 Mad 31. 

(’29) 16 AIR 1929 Oudh 451 (452, 453) : 5 Luck 

391 (DB). 

(’26) 13 AIR 1926 All 90 (92). 

(’21) 8 AIR 1921 All 310 (310) : 43 All 266 (DB). 

21. (’34) 21 AIR 1934 Lah 67 (67) : 15 Lah 305. 
(Agent of Court of Wards challenging defendant 


to take oath — Oath taken and decreed — Held, 
it is not consent decree and appeal lies.) 

(’38) 25 AIR 1938 Nag 64 (65) : I L R (1940) Nag 
310. 

22. (’95) 18 Mad 410 (414) (DB). 

(’07) 30 Mad 421 (423) (DB). 

(’95) 5 Mad L Jour 145 (147) (DB). 

(’03) 1908 Pun Re No. 77, page 359. (The term3 
so excluded might be enforced in a separate suit 
as a contract. See 34 Cal 456 (463).) 

23. (’92) 16 Bom 202 (212) (DB). 

(1900) 23 Mad 101 (105, 106) (DB). 

24. f (’29) 16 AIR 1929 Sind 32 (36) (DB). 

(’10) 6 Ind Cas 857 (859) (DB) (All). 

(’89) 1889 Pun Re No. 105, p. 368. (See O. 43 
R. 1 (m).) 

25. (’28) 15 AIR 1928 Cal 108 (109) (DB). 

26. (’17) 4 AIR 1917 Cal 607 (607) : 43 Cal 85. 

27. (”28) 15 AIR 1928 Mad 922 (922) (DB). 

(’85) 11 Cal 250 (257) (DB). 

*(’11) 9 Ind Cas 210 (211) (DB) (Cal). (Suit for 
partition of joint property when decree lias been 
made by the consent of some only of the parties to 
the litigation.) 

(’15) 2 AIR 1915 Cal 473 (474) (DB). 

(’16) 3 AIR 1916 Cal 783 (785) (DB). 

(’18) 5 AIR 1918 Lah 126 (127) : 1918 Pun Re 
No. 83 (DB). (Decree on oath taken by one party 
— Other parties not joining in the challenge can 
appeal.) 

28. (’25) 12 AIR 1925 Cal 421 (422) (DB). 
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( 4 ) Where the appellant appeals on the ground that it was not a decree passed 
with the consent of the parties. 29 ' 

Section 96 (3) does not apply to orders passed by consent of parties. 30 

16. Appeal as to costs. — See Section 35, Notes 29, 32 and 33. 

17. Nature of grounds. — See Order 41 Rule 1, Notes 11 and 12. 

18. Valuation for purposes of appeal. — There has been a great divergence 
of judicial opinion on this subject. It is, of course, clear that the pecuniary jurisdiction 
of the Appellate Court is determined (as the various Acts conferring such jurisdiction 
themselves state) by “the value of the original suit.” 1 It is that valuation and not that 


f ('27) 14 AIR 1927 P C 57 (59): 51 Bom 442 : 
54 Ind App 111 (PC). (Person not party to con¬ 
sent but who had transferred all his property to 
consenting party cannot appeal.) 

29. (’13) 6 Sind L R 166 : 19 Ind Cas 450 (450> 
(DB). 

(•31) 18 AIR 1931 PC 107 (108,109) : 27 Nag LR 
139 (PC). 

(’18) 5 AIR 1918 Mad 656 (657):41 Mad 233 (DB). 
(Vakils consenting without authority—Parties not 
consenting may appeal.) 

■f (’30) 125 Ind Cas 587 (589) (DB) (All). (Minors 
parties—No leave got for compromise—Not a con¬ 
sent decree—Appeal by minors lies—AIR 1925 All 
558 : 47 All 921 and AIR 1928 All 497 followed.) 
*(’29) 16 AIR 1929 Oudh 385 (387, 388) : 4 Luck 
562 (FB). (Person consenting not having authority 
to compromise for party.) 

(’ll) 1911 Pun Re No. 24 : 10 Ind Cas 850 (851). 
(Plea that decree doe3 not accord with compromise 
can only be taken in appeal.) 

(’01) 5 Cal W N 877 (879) (DB). 

(’06) 9 Oudh Cas 365 (371, 372) (DB). (Parties at 
variance as to the meaning of compromise.) 

[.Sec (’35) 22 AIR 1935 Pesh 104 (106).) 

*[See however (’33) 20 AIR 1933 Bom 205 (206, 
207, 208): 57 Bom 206 (DB). (Invalidity of con¬ 
sent by pleaders or mukhtyars — Not raised in 
first Court —Order and decree not appealable on 
that ground.)] 

30. (’40) 27 AIR 1940 Rang 153 (155) (DB). 

(’16) 3 AIR 1916 Mad 795 (797) (DB). (Order 

directing the appointment of Commissioner.) 

Note 18 

1. (’88) 10 All 524 (528) (DB). 
t (’91) 13 All 320 (322) (DB). 

(’94) 16 All 286 (289) (DB). 

(’31) 18 AIR 1931 Cal 159 (160): 58 Cal 829 (DB). 

(Mortgage suit for less than Rs. 5000—Preliminary 
decree for sale for more than Rs. 5000—Appeal lies 
to the District Judge and not to High Court.) 

(’35) 22 AIR 1935 Mad 723 (724). (Appeal from 
order on application numbered as suit under 
para. 20. Sell. 2, C. P. Code — Valuation for pur¬ 
poses of appeal is same as valuation in original 
application.) 

(»37) 24 AIR 1937 Oudh 12 (15) : 12 Luck 586 
(DB). (Valuation of Buit above Rs. 5000 — Suit 
decided bv Subordinate Judge before Chief Court 
added Explanation to Rule 260, Oudh Civil Rules 
— Appeal lies to High Court.) 

(’90) 12 All 581 (586). 


(’ll) 9 Ind Cas 574 (575) (DB) (All). (Suit for two 
reliefs together amounting to more than Rs. 5000 
as valued in plaint—Same value in appeal.) 

(’84) 8 Bom 31 (34) (DB). 

(’72) 9 Bom H C R 286 (288). 

(’25) 12 AIR 1925 Cal 1076 (1081):53 Cal 14 (FB). 
(’90) 17 Cal 680 (683) (DB). 

(’96) 23 Cal 536 (542, 543) (DB). 

(’79) 5 Cal 489 : 4 Cal L Rep 491 (496, 497) 
(DB). (Suit for property of more than Rs. 5000 
in value—No appeal lies to District Court.) 
f (’02) 6 Cal W N 346 (348) (DB). 

(’92) 15 Mad 69 (70) (DB). 

*(’74) 7 Mad H C R 356 (357) (SB). (Suit for over 
Rupees 5000—Decree for less—Appeal lies to the 
High Court.) 

(’15) 2 AIR 1915 All 349 (349). (Do.) 

(’27) 14 AIR 1927 Mad 977 (980) : 50 Mad 857 

/pp\ 

(’26) 13 AIR 1926 Nag 71 (72) (DB). 

(’10) 5 Ind Cas 18 (19, 20) (DB) (Cal). (Course of 
' appeal is determined by the value of the claim as 
brought and not only the decision on the claim.) 

(’22) 9 AIR 1922 Pat 400 (402) : 1 Pat 32 (DB). 
(Forum of appeal in a rent suit not altered by the 
revival of the suit at a later stage in respect of a 
portion only of the subject-matter.) 

(’27) 14 AIR 1927 Lah 187 (188). 

(’ll) 33 All 634 : 11 Ind Cas 934 (935) (DB). 
(Value of suit is the value of the main relief clai¬ 
med in the suit and not incidental reliefs such as 
declarations claimed.) 


’12) 15 Ind Cas 272 (273) (DB) (Lah). (Suit for 
declaration that an alienation is null and void a3 
against plaintiff is thirty times the assessment.) 
*12) 1912 Pun Re No. 83 : 15 Ind Cas 347 (350) 
(DB). (Pre-emption suit of land valued at less 
than Rs. 5000—Decree for payment of more than 
Rs. 5000—Appeal lies to District Judge.) 

+ (’ll) 15 Ind Cas 407 (407) (DB) (Lah). (Do.) 

’14) 1 AIR 1914 Lah 432 (433) (DB). (Do.) 

’17) 4 AIR 1917 Cal 812 ( 814 ) (DB). (Pre-emption 
suit for Rs. 4500 — Decree for R9. 7000—Appeal 

to District Judge is competent.) - _ 

’20) 7 AIR 1920 Pat 822 (825) : 4 Pat L Jour 447 

•07?4 Low Bur Rul 279 (281) (DB )..(In adminis- 
tration suit value of share claimed by plain 1 

determines jurisdiction.) • 

•73) 5NWPHCR 108(109) (FB). (Suit for oyer 
rennn Donmn {nr* Iars —■ Appeal lies to 


Court.) 
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set up by the plea in defence 2 or the amount awarded by the decree 3 that governs the 
course of appeal. Where a plaintiff values his claim definitely , as in a suit for a debt, 
that value will determine the appellate forum also 4 unless by fraud or misrepresentation 
the plaintiff deliberately overvalues or undervalues the claim for the purpose of choosing 
his own forumf In the latter case, it is the true value at which the plaint ought to have 
been valued that will represent the “value of the suit” for purposes of appeal. 6 

But in cases where the plaintiff is entitled to value his suit approximately or 
tentatively as in a suit for accounts or mesne profits, what is the value of the suit ? 
It is on this point that there has been considerable divergence of opinion and four 
different views at least have been expressed : 

(1) The Madras and Allahabad High Courts have held 7 that the “value of the 

suit ” in such cases means the statutory value of the suit, that is, the 
value which the plaintiff was entitled to give under the Suits Valuation 
Act (1887) or other enactments. The Calcutta High Court in the under¬ 
mentioned Full Bench case 8 expressed a similar view but did not refer to 
a contrary view expressed in an earlier Full Bench decision of the same 
Court. 9 The Bombay High Court also held a similar view originally 10 but 
has, in later decisions, held a different view. 11 The Patna High Court 
has also held that ordinarily the value of the suit as given by the plaintiff 
in his plaint is to be the determining factor in such cases as regards the 
value of the appeal. 12 

(2) The second view which has been held by Calcutta and Lahore High Courts is 

that the “value of the suit” which determines the course of appeal means 
the value of the suit as decreed by the Court, and not the tentative value given 


(’03) G Oudh Cas 255 (261). (Ordinarily in pre¬ 
emption suit, value of property determines jurisdic¬ 
tion even for appeal unless plaintiff misrepresented 
the value or acted recklessly or adopted wrong 
method of calculation.) 

t (’72) 18 Sutb W R 2G1 (269) (SB). (Sum claimed 
and not that awarded by Court determines forum 
of Appellate Court — But the valuation must be 
according to law at the date of the appeal and not 
at the date of the suit which led to it.) 

[See (’82) 4 Mad 220 (224, 225) (DB).] 

I Sec also (’33) 20 AIR 1933 All 4 (6, 7) : 54 All 
459 (DB). (Subject-matter of suit or appeal is 
not necessarily identical with subject-matter in 
dispute between parties.)] 

Also see S. 10G N. 1. 

2. (’80) 2 All 778 (780) (DB). 

+ (’88) 10 All 524 (528) (DB). 

(’86) 8 Bom 31 (33) (DB). 

(’88) 12 Bom 675 (G77) (DB). 

(’71) 9 Bom H C R 286 (288). 

(’68) 9 Suth W R 598 (598) (DB). 

3. (’33) 20 AIR 1933 Lah 8 (9). 

4. (’95) 1895 Bom P J 228 (228). (Suit for declara¬ 
tion.) 

(’13) 20 Ind Cas 473 (473) (DB) (Lah). (Redemp¬ 
tion suit.) 

5- t (’91) 13 All 320 (323) (DB). (Exaggerated 
claim — Fraud.) 

(’93) 15 All 363 (365). (Value assigned by plaintiff 
— Fraud and negligence excepted.) 

('ll) 35 Bom 239 : 10 Ind Cas 746 (747). (Con¬ 
sent of party cannot make value of suit different.) 


(’12) 16 Ind Cas 940 (941) (DB) (Cal). 

(’72) 17 Suth W Ii 243 (243) (DB). 

(’ll) 38 Cal 639 : 12 Iud Cas 464 (476) (DB). 
(Parties cannot by consent confer jurisdiction.) 

6. (’90) 17 Cal 680 (683) (DB). 

(’91) 13 All 320 (323) (DB). 

[See also (’26) 13 AIR 1926 Oudh 428 (429) : 1 
Luck 202 (DB). 

(’04) 31 Cal 849 (856) (DB).] 

Also see S. 6. Note 4. 

7. *(’18) 5 AIR 1918 Mad 998 (1002) : 40 Mad 1 
(FB). (Principles well set forth in the order of 
reference.) 

(’33) 20 AIR 1933 Mad 330 (331, 332) : 56 Mad 
705 (DB). 

(’33) 20 AIR 1933 Mad 721 (722) : 57 Mad 186 
(DB). 

(’25) 12 AIR 1925 All 376 (377) : 47 All 534 (DB). 
(Following 16 All 286 and 33 All 97 and dissent¬ 
ing from 32 All 222 and 34 Cal 954 (FB).) 

8 . (’25) 12 AIR 1925 Cal 1076 (1081) : 53 Cal 14 
(FB). (This decision must be deemed to have over¬ 
ruled AIR 1915 Cal 352 : 43 Cal 650 and AIR 
1920 Cal 517 which held that a Court cannot pass 
decree beyond its pecuniary jurisdiction.) 

9. (’07) 34 Cal 954 (959) (FB). 

10. (’84) 8 Bom 31 (33) (DB). 

11. (’96) 20 Bom 265 (268, 269) (DB). (But the cor¬ 
rectness of this case is questioned in 22 Bom 963 i 

(’13) 21 Ind Cas 783 (788, 789) (DB) (Bom). ' 

12. (’35) 22 AIR 1935 Pat 396 (400) : 14 Pat 658 
(SB). 
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by the plaintiff in his plaint. 13 According to the Full Bench decisions of the 
Lahore High Court there is a further distinction between a case where the 
decree is in excess of the amount claimed and a case where the decree is for 
a sum less than the amount claimed. In the former case it is the amount 
decreed that will be “value of the suit” while in the latter case it will be 
the tentative valuation originally given by the plaintiff. 14 

(3) The third view which has been held by Mr. Justice Milkerjee in the Full 

Bench case 16 is that the “value of the suit” for purposes of appeal is the 
value as decreed and as accepted by the plaintiff by payment of court-fees 
on the additional amount decreed. 16 

(4) The fourth view is that, in case of Courts of limited pecuniary Jurisdiction, 

as that of the Munsifs and Second Class Subordinate Judges, the value of 
a suit can in no case exceed the pecuniary jurisdiction of the Court and 
the appeal will therefore always lie to the District Court. 17 

It is impossible to reconcile this divergence of opinion on legal principles. This 
conflict has arisen owing to the wrong method of interpreting statutes. When an enactment 
such as the Suits Valuation Act entitles the plaintiff to value a suit for accounts or for 
mesne profits in a particular manner, it is not in accordance with the accepted rules of 
interpretation to assume that that is not the value but something else, such as the amount 
decreed by the Court or the amount decreed and accepted by the plaintiff subsequent to 
the decree. In this view the first of the views set forth above must be taken as the 
soundest one. 

Where on a plea of set-off, a Court gives a decree to the defendant for over 
Rs. 5000, it is nevertheless the value of the suit as originally framed that determines the 
forum of appeal. 18 Formerly, however (under S. 216 of the old Code), the amount of the 
decree in favour of the defendant determined the forum of appeal. 19 See also Note 2 on 


Order 20 Rule 19. 

In suits for partition the proper valuation of the suit is the value of the share 
sought to be separated and not the value of the entire property. -0 


13. f (’07) 34 Cal 954 (959. 960) (FB). (Suit for 
mesne profits valued at less than Rs. 5000 — 
Decree for more than Rs. 5000 — Appeal lies to 
High Court.) 

(’26) 13 AIR 1926 Cal 378 (379) (DB). (Suit for 
Rs. 4000—Decree for over Rs. 5000 —Appeal lies 
to High Court. Simply follows 34 Cal 954 (FB 
without referring to AIR 1925 Cal 1076 : 53 Cal 
14 (FB).) 

(•25) 12 AIR 1925 Cal 212 (212) (DB). (Decree for 
Rs. 9000—Payment of Rs. 8000—Appeal on exe¬ 
cution side—Value is value of decree as passed.) 

(’04) 31 Cal 365 (369) (DB). 

(’13).16 Ind Cas 940 (941) (DB) (Cal). 

(’90) 17 Cal 704 (706) (DB). 

t (’28) 15 AIR 1928 Lah 670 (671) (DB). (Pre¬ 
emption suit.) 

(’28) 15 AIR 1928 Lah 157 (158) : 9 Lah 23 (DB)- 
(Suit for accounts.) % 

(’33) 20 AIR 1933 Lah 568 (569) (DB). (Suit for 
accounts — Amount decreed over Rs. 10,000 — 
Appeal to High Court.) 

(’02) 1902 Pun Re No. 58. 


[See also (’25) 12 AIR 1925 Lah 534 (534) (DB). 
(Appeal from an order in execution — Value is 
value of suit and not value of the matter in dis¬ 
pute in the execution proceedings.)] 

[But where in an account suit in which the claim 
is less than Rs. 5000 a preliminary decree 13 
passed which does not award any sum, the value 
of suit will determine the forum of appeal. See 
(’09) 4 Ind Cas 929 (930) (Lah).] 

14. f(’34) 21 AIR 1934 Lah 488 (491, 492) : 15 
Lah 151 (FB). 

(’34) 21 AIR 1934 Lah 545 (547) : 15 ^“512 
(FB). (AIR 1934 Lah 488 : 15 Lah 151 (FB) 

followed.) 

15. (’07) 34 Cal 954 (970) (FB). 

16. (’19) 6 AIR 1919 Cal 447 (448) (DB). (34 Cal 

954 (FB) followed.) . 

17 . \ (’13) 21 Ind Cas 783 (788, 789) (DB) (Bom). 

18. See O. 20 R. 19 (2). 

19. (’88) 10 All 587 (593, 594) (DB). 

ISee also (’93) 20 Cal 527 (531, 532).] 

20. See S. 15, Note 13. 
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In suits for restitution of conjugal rights, the plaintiff's valuation must be accepted 
unless it is found that he has overvalued or undervalued it with any ulterior motives. 21 

In suits for redemption, the court-fee is payable on the principal sum secured 22 
and this fixes also the forum of appeal when the mortgagor appeals. 23 As to the forum 
of appeal when the mortgagee appeals, see the undermentioned case. 24 

For the valuation of the above and other classes of suits, see the Suits Valuation 
Act (vil of 1887). 

19. Court-fee. — The valuation of a suit for purposes of stamp duty is a 
different thing from the valuation of the suit for the purposes of fixing the appellate 
forum} 

It is the duty of the Appellate Court to see that proper court-fees are paid both 
in the Appellate Court and in the Court below." As to the effect and scope of a decision 
under section 12 of the Court-fees Act, see O. 7, R. 11, Note 11 . 

As a general rule, when a question arises as to whether the appellant has paid 
deficient court-fee in the Court below, it is desirable that the appeal should be admitted 
before the point is decided so that no question of jurisdiction may arise 3 and the matter 
dealt with at the earliest possible moment 4 so that the parties may not be kept in 
suspense upon this question. 6 The rule is, however, subject to the discretion of the Court, 
to postpone the determination of the point in exceptional cases. 6 The question of the 
sufficiency of stamp on the memorandum of appeal must always be regarded as open 
until the appeal is finally heard and disposed of. 7 

20. Abatement of appeal^ — See Order 22. 

21. Limitation. — See the Authors’ Commentaries on the Limitation Act, 2nd (1942) Edn. 

22. Appeal^ under other laws. — The provisions of the Code with regard to 
appeals will apply to appeals under other Acts in so far as they are made applicable by 
such Acts. 


, [New.] Where any party aggrieved by a preliminary decree 
Appeal from final passed after the commencement of this Code does not 

decree where no appeal appeal from such decree, he shall be precluded from 
from preliminary decree. .... . 

disputing its correctness in any appeal which may be 

preferred from the final decree. 


21. *(’0G) 28 All 545 (551) (FB). 

(’8G) IS Cal 232 (236) (DB). (Such a suit is not one 
to which any special money value can be attached 
for the purposes of jurisdiction.) 

(’91) 18 Cal 378 (381) (DB). 

(’07) 34 Cal 352 (356) (DB). 

Also see S. 15 Note 7. 

22. (’86) 10 Bom 41 (46, 47). 

(’91) 14 Mad 480 (483). 

(’33) 20 AIR 1933 Lah 155 (156) (DB). 

(’91) 13 All 94 (97). 

23. _ (’09) 1909 Pun Re No. 23 : 1 Ind Cas 870 
(870) (DB). (This was, however, a case under the 
Punjab Courts Act, S. 40 (1) (b).) 

24. (’33)20 AIR 1933 Lah 155 (156) (DB). (Value 
of the subject-matter in redemption 6uit was the 
amount adjudicated by trial Court.) 

Note 19 

1. Compare the Court-fees Act, VII of 1870 and 
the Suits Valuation Act of 1887. 


\ (’80) 5 Cal 489 (492, 493) (DB). 

(’10) 1910 Pun Re No. 41: 6 Ind Cas 715(716) (DB). 
[ See also (’33) 20 AIR 1933 Pat 81 (83, 84) : 12 
Pat 188. (Decree for mesne profits—Valuation is 
amount as per decree. A I R 1932 Pat 228 : 11 
Pat 532 followed.)) 

2. (’18) 5 AIR 1918 Pat 623 (621) : 3 Pat L Jour 
101 (DB). 

3. (’21)8 AIR1921Pat 88(89):61’at L Jour 293(FB) 

4. (T2) 16 Ind Cas 963 (965) (DB) (Cal). 

t (’21) 8 AIR 1921 Pat 88 (89) : 6 Pat L Jour 293 
(FB). 

5. (’12) 16 Ind Cas 963 (965) (DB) (Cal). 

(’21) 8 A I R 1921 Pat 88 (89) : 6 Pat L Jour 293 

6 1 (’ 12 ) 16 Ind Cas 963 (965) (DB) (Cal). 

(’•21) 8 AIR 1921 Pat 88(89):6l*at L Jour 293(FB) 
[Sec also (’32) 19 AIR 1932 Pat 228 (230)- 11 Pat 
532 (DB).] ' ' a 

7. (’33) 20 AIR 1933 Pat 234 (235) : 12 Pat 694. 


4 


/ 


4CPC. 56. 
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1. Scope and object of the section-This section is new. Under the old! 

Code objections to the preliminary decree could be raised in the appeal against the fan! 
decree. 1 This was felt to be unreasonable as, thereby, a party was permitted to wait till 
proceedings were carried on to a final stage and large costs were ipcurred, and then, after- 
the final decree, raise objections which could have been taken at an earlier stage. 2 It is, 
therefore, enacted by the present section that the failure to appeal against a preliminary 
decree is a bar to raising any objection to it in the appeal against the final decree. 3 But. 
the bar under this section does not apply to an interlocutory order (between the preli¬ 
minary decree and final decree) not amounting to a supplementary preliminary decree. 4 

A Court while passing a final decree cannot re-open questions determined by a. 
preliminary decree. 6 

2. Preliminary decree. — See Section 2 (2). 


3. Effect of not drawing up a preliminary decree. — This section does, 
not apply unless a preliminary decree is actually drawn up. 1 As to whether there is a. 
right of appeal even when no such decree is drawn up, see the discussion in Note 8 on 
s. 2 (2). It has been held in the undermentioned cases that no appeal will lie against a. 
mere finding even if such finding is recorded in the form of a decree. 2 

4. Two or more preliminary decrees, if can be drawn up—See Note 10 on Section 2 (2)* 

where the subject is fully discussed. 

5. Effect of final decree being passed pending appeal against preli¬ 
minary decree. — Under the old Code an appeal from an order in the nature of a. 


Section 97 — Note 1 

1. (’84) 12 Moo Ind App 157 (184, 185) (PC). 

C09) 1 Ind Cas 86 (87, 88) (DB) (Cal). 

(’02) 1902 Pun Re No. 49, p. 176 (178) : 1902 Pun 
L It No. 56, p. 203 (206). 

(’96) 23 Cal 406 (412, 413) (DB). (Dwarris on 
Statutes and Maxwell on Interpretation of Statutes 
considered.) 

(’02) 29 Cal 758 (767) (FB). (Overruling 23Cal 279.) 
(1900) 24 Bom 302 (305) (DB). 

(’89) 14 Bom 232 (235) (DB). (Following the rea¬ 
soning in 7 Moo Ind App 223 at pp. 302, 303 (PC).) 
(•15) 2 AIR 1915 Cal 118 (118) (DB). 

(1865) 10 Moo Ind App 413 (423) (PC). 

(1865) 10 Moo Ind App 340 (361) (PC). 

(1859) 7 Moo Ind App 283 (302) (PC). 

2. See Statement of Objects and Reasons. 

[See also (T2) 36 Bom 536 (539): 16 Ind Cas 159 

3. ^P4?)2?AIR 1940 Pat 204(207,209): 19 Pat 1 (DB). 
( 30) 17 AIR 1930 Oudli 10 (12) (DB). 

’37) 24 AIR 1937 Rang 494 (496) (DB). 

+ (’36) 23 AIR 1936 Oudh 81 (82) (DB). 

C35) 22 AIR 1935 Oudh 11 (12) : 10 Luck 233 (DB). 
4 - (-33) 20 AIR 1933 Oudh 352 (354, 355) : 9 Luck 

(’29W24 Ind Cas 669 (670) (DB) (Oudh). 

(’30) 17 AIR 1930 Lab 24 (26). 

(’19) 6 AIR 1919 Cal 538 (539) (DB). 

+ (’15) 2 AIR 1915 PC 116 (117): 42 Cal 914 (PC). 
(19) 6 AIR 1919 Pat 420 (422) : 4 Pat L Jour 
306 (DB). » 

(•24) 11 AIR 1924 Cal 80(81) (DB). 

(•24) 11 AIR 1924 Nag 419 (422) (DB). 
f (’17) 4 AIR 1917 Cal 701 (704) (DB). (Test sug¬ 
gested for determining whether an adjudication is 


or is not final and conclusive.) 

(’16) 3 AIR 1916 Cal 249 (250) (DB). 

(’16) 3 AIR 1916 Bom 305<307):40 Bom 321 (DB). 
(’14) 1 AIR 1914 Cal 804 (804) (DB). . 

(’12) 36 Bom 536 (639) (DB). 

(’30) 17 AIR 1930 Pat 557 (558) (DB). 

4. (’40) 27 AIR 1940 Pat 204 (207):19 Pat 1 (DB). 
(Orders passed for guidance of Commissioner ap¬ 
pointed for taking accounts or making partition or 
ascertaining mesne profits are not preliminary de¬ 
crees — Order after preliminary decree in suit for 
dissolution of partnership and for accounts, but 
before final decrees, directing the Commissioner to- 
credit the plaintiff with a particular sum is aa 
interlocutory order and not a supplementary pre¬ 
liminary decree.) 

5. (’29) 16 AIR 1929 All 252 (253) (DB). 

(•29) 16 AIR 1929 All 65 (66) (DB). 

Note 3 

1. + (’24) 11 AIR 1924 Bom 33 (34)(DB). (Provisions 
of S. 97 whether applicable or not—Test 

(’12) 37 Bom 60 (63) : 17 Ind Cas 637 (637) (DB). 
(Overruled on another point in AIR 1914 Bom 149 

: 39 Bom 339 (FB).) . 

(’13) 37 Bom 480 (483) : 19 Ind Cas 894 (895) (DB). 
(’14) 1 AIR 1914 Bom 23 (25) : 38 Bom 331 (DB). 
(No adverse inference as to his right of appeal to 
be drawn from an omission on the part of a party 

to ask the Court to draw U P » mru 

f (’24) 11 AIR 1924 Cal 1006 (1007, 1008) (DB). 

(’10) 34 Bom 182 (188) (DB). 

(•12) 8 Na„ L R 92 (95) : 15 1Ind Cas (9S6). 

2. (’26) 13 AIR 1926 Bom 237 l 288 ) _ 

f (’21) 8 AIR 1921 Bom 220 (223, 224) : 45 Bom 

627 (DB). 

Also see S. 2 (2), Note 8. 
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preliminary decree could not be preferred or maintained after a final decree was passed in 
the case. 1 Under this Code a preliminary decree is a “decree” within S. 2 (2) and is 
appealable under this section. Two questions have arisen in this connection — 

(1) Where an appeal is preferred against the preliminary decree, does the 

passing of the final decree by the first Court affect the maintainability of 
the appeal ? 

(2) Is an appeal against the preliminary decree preferable after the final decree 

has been passed in the suit ? 

On the first point, all the High Courts have held that a passing of a final decree 
subsequent to the institution of the appeal will not affect the maintainability of the 
appeal. 2 On the second point there is a conflict of opinion. The High Courts of Madras, 3 
Allahabad 4 and Patna 6 and the Judicial Commissioner’s Court of Peshawar 0 have held 
that an appeal can be preferred against the preliminary decree even after the final decree 
has been passed. The basis of the view is that the final decree is dependent on the 
preliminary decree and that if the latter is set aside on appeal, the former falls with it. 7 


Note 5 

1. (’09) 36 Cal 762 (765) (DB). 

(’10) 32 All 225 (227) (DB). 

[See also (’ll) 33 All 528 (529) : 11 Ind Cas 517 
(517) (DB).] 

2. (’14) 1 AIR 1914 Mad 473 (474) : 37 Mad 455 : 
14 Ind Cas 394 (396) (DB). 

(’38) 25 AIR 1938 Bom 222 (222) (DB). (This will 
be so even if the appellant has not asked for stay of 
proceedings after institution of his appeal or has 
not tiled an appeal against the final decree.) 

(’38) 40 Pun L R 123 (123) (DB). 

+ (’35) 22 AIR 1935 Lah 482 (483):17 Lah 53 (DB). 
+ (’15) 2 AIR 1915 Mad 197 (199):37 Mad 29 : 12 
Ind Cas 664 (668) (DB). 

(’13) 18 Ind Cas 730 (731) (DB) (Mad). 

(*28) 15 AIR 1928 Mud 107 (115) (DB). (Appeal 
from preliminary order allowed — Appeal against 
final order on same grounds is unnecessary.) 

(’19) 6 AIR 1919 Mad 870 (871) (DB). 

(’19) 6 AIR 1919 Mud 91 (91, 92) (DB). 

+ (’14) 1 AIR 1914 All 380(380,381):36 A11532(FB). 
(’26) 13 AIR 1926 All 665 (667): 48 All 611 (DB). 
(Final decree — Appeal dismissed for default—A 
pending appeal from preliminary decree not 
affected.) 

(’12) 34 All 493 (495) : 16 Ind Cas 157 (159) (DB). 

(Dissenting from 33 All 528.) 

(’28) 15 AIR 1928 Cal 804 (804, 805) (DB). (Appeal 
from preliminary order in execution limiting 
decree-holder’s right to mesne profits—Execution 
subsequently dismissed—Appeal is still maintain¬ 
able — Execution will proceed as per appellate 
judgment.) 

(’27) 14 AIR 1927 Cal 559 (560) (DB). (If the ap¬ 
peal from preliminary decree is filed before final 
decree is passed the appeal can be continued and 
this principle applies also to second appeal.) 

(’23) 10 AIR 1923 Cal 282 (282) (DI3). 

+ C16) 3 AIR 1916 I’at 370 (371) : 1 Pat L Jour 
406 (FB). (Preliminary decree is not extinct after 
the passing of final decree.) 

(’16) 3 AIR 1916 Cal 43 (46) (DB). 

(’13) 20 Ind Cas 576 (577) (DB) (Cal). 

(’13) 19 Ind Cas 630 (631) (DB) (Cal). 


(’13) 21 Ind Cas 510 (512) (DB) (Cal). (If appeal 
against preliminary decree is allowed the final 
decree will cease to be r operative.) 

+ (’19) 6 AIR 1919 Cal 893 (894) (DB). (Right to 
appeal against the preliminary decree is not taken 
away by the passing of final decree.) 

(’03) 30 Cal 683 (684) (DB). 

(’26) 13 AIR 1926 Bom 43 (44) (DB). (But appel¬ 
lant must appeal against the final decree also or 
at least inform the Court of the passing of the final 
decree.) 

(’26) 13 AIR 192<6 Lah 534 (534). (If allowed, final 
decree will fall to the ground.) 

(’28) 15 AIR 1928 Nag 68 (68). 

(’25) 12 AIR 1925 Oudh 39 (42) (DB). 

+ (’25) 12 AIR 1925 Sind 178 (180) : 18 Sind L R 
133 (DB). (Passing of the final decree does not 
render the appeal from the preliminary decree 
nugatory.) 

[See (’42) 29 AIR 1942 Cal 153 (155, 167) : ILR 
(1942) 1 Cal 326 (DB). (Final decree passed 
peuding appeal from preliminary decree — Prelimi¬ 
nary decree modified in appeal—Final decree was 
vacated.)] 

(But see (’12) 16 Ind Cas 380 (381) (DB) (Mad).] 

3. Sec (’15) 2 AIR 1915 Mad 197 (199) : 37 Mad 
29 (DB). 

See also the Madras cases cited in foot-note (2). 

4. (’14) 1 AIR 1914 All 380 (380) : 36 All 532 
(FB). (The object of appeal against the final decree 
would be to keep the appeal against the prelimi¬ 
nary decree alive.) 

5. (’30) 17 AIR 1930 Pat 177 (177) (FB). 

6. (’34) 21 AIR 1934 Pesh 57 (GO) (DB). 

7. (’40) 27 AIR 1940 Pat 668 (669) (DB). 

(’13) 18 Ind Cas 730 (731) (DB) (Mad). 

[See (’40) 27 AIR 1940 Pal 204 (224) : 19 Pat 1 
(1)B). (The function of the final decree is merely 
to re-state and apply with precision what the 
preliminary decree has ordained and the final 
decree is not only based on but is also controlled 
by the preliminary decree and cannot travel be¬ 
yond it.) 

(T5) 2 AIR1915Madl97(199): 37 Mad 29 (37)(DB). 
(’14) 1 AIR 1914 Ail 380 (380) : 36 All 532 (FB).] 
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Four different views at least were expressed by the Calcutta High Court on this point. 
One class of cases held that such an appeal was not competent; 9 a second class of cases 
held that it was incompetent unless an appeal was preferred from the final decree also ; 9 
a third class of cases held that appeal may be amended so as to convert it into an appeal 
against both the decrees; 10 and in the undermentioned case 11 the view of the Madras and 
the Allahabad High Courts was adopted as the correct one. The conflict has now been set 
at rest by the Full Bench decision in Taleb Ali v. Abdul Aziz, 12 in which the view of the 
Madras and Allahabad High Courts has been adopted as the correct one. 

The Lahore High Court held in earlier decisions that an appeal is not competent 
after the final decree has been passed 13 but has taken a different view in a later decision. 14 
The Bombay High Court in an earlier decision 16 and the Sind Judicial Commissioner’s 
Court 16 have held that when a party has the facility of time to appeal against the final 
decree also, he cannot be allowed to appeal against the preliminary decree only, as thereby 
he has a chance of getting a reversal of the final decree without paying court-fee for the 
same. But in a later decision, the Bombay High Court has expressed a contrary view. 17 
In an earlier case of the Nagpur Court it was held that an appeal cannot be preferred 
against the preliminary decree after the final decree was passed. 18 A contrary view has, 
however, boon taken in a later case in the same Court. 10 


This section does not prevent a party from filing a combined appeal against both 
the preliminary and final decrees if the dates permit him to do so. 20 

A final decree passed pending an appeal from the preliminary decree is not 
thereby rendered invalid, and if the appeal is dismissed, the final decree passed will not 
be affected in any way. 21 

6 . Effect of reversal o b preliminary decree on final decree. — See Note 5. 


7. Court-fees. _ An appeal from a preliminary decree or from a final decree 

must be stamped ad valorem on the amount of the subject-matter in dispute in the 
appeal. 1 But where a preliminary decree for partition declares plaintiff s rights to mesne 


[See also ('42) 29 AIR 1942 Cal 153 (155, 167) : 
ILR (1942) 1 Cal 326 (DB). (Preliminary decree 
modified—Final decree was vacated.) 

See also tbe cases in foot-note (2). 

8 . (’08) 12 Cal W N 590 (593, 598) (DB). 

(’16) 3 AIR 1916 Cal 178 (178) (DB). 

(’21) 8 AIR 1921 Cal 109 (110): 48 Cal 1036 (DB). 

('25) 12 AIR 1925 Cal 790 (791) (DB). 

(’26) 13 AIR 1926 Cal 412 (412) (DB). (Appeal 
does not lie—Final decree passed.) 

(’27) 14 AIR 1927 Cal 492 (492) : 54 Cal 328 (DB). 
(No steps taken to set aside the final decree — 
Appeal against the preliminary decree infructuous.) 

9. (’13) 21 Ind Cas 516 (517) (DB) (Cal). 

(’26) 13 AIR 1926 Cal 557 (558) (DB). 

(’24) 11 AIR 1924 Cal 543 (543) (DB). 

10. (’21) 8 AIR 1921 Cal 109 (110) : 48 Cal 1036 
(DB). 

(’28) 15 AIR 1928 Cal 167 (168) (DB). 

(’25) 12 AIR 1925 Cal 218 (219) (DB). (The appeal 
was however allowed to be converted into one 
againt the final decree.) 

[See (’24) 11 AIR 1924 Oudh 299(300) (DB). (But 
where an appeal is preferred before the passing 
of the final decree, it cannot be converted into 
an appeal against the final decree passed subse¬ 
quently.)] 


11. (’28) 15 AIR 1928 Cal 720 (721)(DB). (PerB. B. 
Ghose, J.) 

12. ('29)16 AIR1929 Cal689(697):57Cal 1013(FB). 

13. (’21) 8 AIR 1921 Lah 265 (266). 

(’28) 15 AIR 1928 Lah 73 (74) (DB). 

14. t (’35) 22 AIR 1935 Lah 482 (483): 17 Lah 53 
(DB). (That right cannot be taken away by a final 
decree being passed either before or after the 
presentation of an appeal from the preliminary 
decree—If that appeal is accepted the final decree 
falls with the preliminary decree.) 

15. (’16) 3 AIR 1916 Bom 228 (229) (DB). 

16. (’25) 12 AIR 1925 Sind 178 (180): 18 SindLR 
133 (DB). 

17. (’38) 25 AIR 1938 Bom 222 (222) (DB). 


18. (’22) 9 AIR 1922 Nag 179 (180). 

19. (’29) 16 AIR 1929 Nag 349 (350): 27 Nag L R 

197. 

20. (’16) 3 AIR 1916 Bom 202 (202) (DB). 

21. (’29) 16 AIR 1929 All 287 (289) : 51 All 640 

(DB). 

7 


1. (’10) 32 All 517 (522). (Nota fixed fee of Rs.10.) 
(’14) 1 AIR 1914 Lah 507 (507):1915 Pun ReNo.7 
(DB). 
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profits and makes provision for its subsequent determination , an appeal against the 
preliminary decree need not bear a court-fee in respect of the mesne profits, even where 
the decision as to mesne profits is challenged in appeal. 2 Where a party appeals first 
from a preliminary decree and pays ad valorem fee thereon and subsequently appeals to 
the same Court from the final decree also, he need not pay ad valorem court-fee again 
on the entire amount awarded by the final decree but only on the amount, if any, in 
excess of that on which court-fee was already paid. 3 An appellant can prefer a single 
combined appeal from both the preliminary and final decrees if the dates permit him to 
do so, but court-fee must be paid only on the larger of the subject-matters in dispute in 

respect of the two decrees. 4 

See also Order 34 R. 5, Note 25. 


98 . [S. 575. 1 (1) Where an appeal is heard by a Bench of two or 

Decision where appeal ™ore Judges, the appeal shall be decided in accordance 
heard by two or more with the opinion of such Judges or of the majority 
judges. (if any) of such Judges. 

(2) Where there is no such majority which concurs in a judgment 
varying or reversing the decree appealed from, such decree shall be 

confirmed : 

Provided that where the Bench hearing the appeal is composed of 
two Judges belonging to a Court consisting of more than two Judges, and 
the Judges composing the Bench differ in opinion on a point of law, 6 they 7 
may 11 state the point of law upon which they differ and the appeal shall 
then be heard upon that point only 6 by one or more of the other Judges, 9 
and such point shall be decided according to the opinion of the majority 10 
(if any) of the Judges who have heard the appeal, including those who 
first heard it. 


B (3) Ij'Jothing in this section shall be deemed to alter or otherwise 
affect any provision of the Letters Patent of any High Court. 1 " 

[1877, S. 575; See Letters Patent.) 


a. Inserted by the Repealing and Amending Act, 


(’28) 15 A I R 1928 Rang 194 (195) : G Rang 285 
(DB). (Appeal from final decree.) 

(•27) 14 AIR 1927 Sind 251 (252): 23 Sind L R 277 
(DB). (Appeal from preliminary decree.) 

(*25) 12 AIR 1925 All 734 (735): 47 All 926. (Decree 
for foreclosure.) 

(’23) 10 AIR 1923 Mad 19(19): 49 Mad 280 (DB). 
(An appeal from a final decree passed under 0.20, 
R. 12 (2), C. P. Code, in respect of subsequent 
mesne profits.) 

t (’22) 9 AIR 1922 Oudh 82 (84): 25 Oudh CaB 30 
(DB). (Appeal in foreclosure and redemption 
suits.) 


1928 (XVIII of 1928), Section 2 and Schedule I. 


Also see O. 34 R. 4, Note 16. 

2. (’30) 17 AIR 1930 Mad 597 (599, 600): 53 Mad 
540 (DB). 

3. t (’32) 19 AIR 1932 Mad 453(455): 55 Mad 664 
(DB). (Suit for accounts.) 

(•12) 15 Ind Cas 572 (572) (DB) (Cal). 

(’23) 10 AIR 1923 Lull 632 (632): 4 Lah 406 (DB). 
(Appeal from a final decree does not contest any¬ 
thing beyond what is contested in the appeal from 
the preliminary decree.) 

(’24) 11 AIR 1924 Pat 694 (694): 3 Pat 815 (DB). 

(’29) 16 AIR 1929 Cal 815 (817) : 67 Cal 463. 

4. (’21) 8 AIR 1921 Mad 406 (407). 



886 I S 98 N 1 ] WHERE APPEAL IS 


HEARD BY TWO OR MORE JUDGES 


S ynopsis 


1* Legislative changes. 

2. Amendments after 1908. 

3. Scope and applicability of the section. 

4. Difference of opinion in the decision of 

preliminary objection. 

5. Difference of opinion as to part of decree. 

6. “Differ in opinion on a point of law.” 

7. Reference, whether can be made by one 

of the differing Judges alone. 

8. “The appeal shall then be heard upon 

that point only.” 


9. Reference to be to one or more of the 
other Judges of the Court. 

10. Decision to be according to the opinion 

of the majority. 

% 

11. Differing Judges not stating the point of 

law—Effect. 

12. Sub-section (3)—Clause 36 of the Letters 

Patent—Effect of. 

13. Letters Patent appeal, whether lies from 

a confirming judgment, under sub-sec¬ 
tion (2) of Section 98. 


NOTE to the Synopsis. See the Notes indicated for the following topics : 

Income-tax Act reference—Section applicable to. See Note 3. 

Land Acquisition Act—Appeals under—Applicability of the 
section. See Note 3. 


Question of fact—Difference of opinion on. See Notes 6 and 12. 

Second appeals—Applicability of Letters Patent to. See Note 12. 

Senior Judge—Opinion of—When to prevail. See Note 12. 

1. Legislative changes.—This section corresponds to s. 575 of the old Code. 
The most important change is : the words “they may state the point of law upon which 
they differ and the appeal shall then be heard upon that point only by one or more of 
the other Judges and such point shall be decided” in the proviso to cl. ( 2 ) have been 
substituted for the words “ the appeal may he referred to one or more of the other Judges 
of the same Court and shall he decided ." See Notes G and 8. 


2. Amendments after 1908_Sub-section (3) has been newly added by the 

Repealing and Amending Act, xviii of 1928. See Note 12 . 

3. Scope and applicability of the section.—This section deals with the 
question as to how a decision is to be arrived at in an appeal which is heard by a Bench 
of two or more Judges. 

The section refers in terms to appeals. But the question has arisen whether by 
virtue of s. 141 of the Code it is applicable to other proceedings. Under the old Code it 
was held that by virtue of S. G47 (corresponding to S. 14l) S. 575 applied to miscellaneous 
proceedings 1 and applications to the High Court in its extraordinary jurisdiction. 2 But 
while the words used in S. G47 of the old Code were “the procedure herein prescribed” the 
words used in the present S. 141 are “the procedure provided in this Code in regard to 
suits." It has accordingly been held that S. 98, which prescribes the procedure in regard 
to appeals, cannot be extended by s. 141 to miscellaneous proceedings such as revision 
applications. 3 

It was held by the Calcutta High Court in the undermentioned case 4 that a 
reference to the High Court under S. GG of the Income Tax Act is not an appeal from 


Section 98 — Note 3 

1. (’79) 3 Bom 204 (205). 

2. (’81) 5 Bom 680 (681). 

[Sec also (’01) 25 Bom 478 (484). (Question not 
decided.)] 

3. (T5) 2 AIR 1915 Mad 1193(1196). (Proceedings 
held to be regulated by Clause 36, Letters Patent 
(Madras).) 

(’25) 12 AIR 1925 Mad 281 (285, 287). (Clause 36, 
Letters Patont (Madras), applies.) 

[Even prior to the present Code it was held in 


(’70) 2 N W P H C R 117 that Section 575 did 
not apply to application for revision. In (’01) 25 
Bom 478 (484) : 3 Bom L R 58 (63) it was 
doubted whether in view of the Explanation to 
Section 647 under which that seotion was not 
applicable to execution proceedings, S. 575 could 
be extended to an application for revision in an 
exeoution matter—But in (’02) 25 Mad 548 (551) 
S. 575 was applied to a revision case.] 

4. (’24) 11 AIR 1924 Cal 668 (685) : 51 Cal 504. 

(Clause 36, Letters Patent (Madras), applies.) 
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<any decree and S. 98 cannot be applied to such a proceeding by recourse to S. 141. The 
Income Tax Act has now been amended by Act XXIV of 1926 by adding S. 66A by which 
i;he provisions of S. 98 of the Code are expressly made applicable to reference under S. GG 

of that Act. 5 6 

By virtue of S. 54 of the Land Acquisition Act, 1894, this section applies to appeals 
in land acquisition cases, 6 

As to the effect of this section on S. 10 ( 2 ) of the Punjab Courts Act, VI of 1918, 
and S. 10 of the Central Provinces Courts Act, I of 1917, see the undermentioned cases. 7 

4. Differehce of opinion in the decision of preliminary objection. — 
The decision of a preliminary objection to the hearing of an appeal is not a “hearing” 
•of the appeal but precedes the hearing. Section 98 does not apply to a difference of 
■opinion in such a decision, the words of the section being "where an appeal is heard," etc. 1 

5. Difference of opinion as to part of decree. — Where the Judges agree 
that a part of the decree should be reversed, but differ as to the rest, then according to 
the Calcutta, 1 Madras 2 and Allahabad 3 High Courts, the part as to which the Judges 
agree should bo reversed, and rest of the decree confirmed. The Lahore High Court, on 
the other hand, has held that the whole decree should be confirmed in a such case. 1 

6. “Differ in opinion on a point of law.” — The reference under S. 98 to 
other Judges must be only on a question of law and not on a question of fact. 1 For 
instances of points of law, see the undermentioned cases.- See also Notes on S. 100. 

7. Reference, whether can be made by one of the differing Judges 
alone. — The use of the pronoun “they” in the present section seems to show that the 
reference to other Judges must be made by both the differing Judges. The wording in the 
previous Code “the appeal may be referred” permitted a different view being held. 1 

8. “The appeal shall then be heard upon that point only.” — Under 
the old Code when the Judges hearing an appeal differed on a point of law, the whole 
case was referred to one or more of the other Judges. 1 Under the present section, it is 


5. (’31) IS AIR 1931 Lah 578 (580) : 12 Lah 7*25 
(FB). 

6. ('19) G AIR 1919 Mad G2G (G28) : 11 Mad 943. 

7. (’1G) 3 AIR 1916 Lab 113 (125) : 1917 Pun Re 
No. 71 (FB). (On a difference of opinion on a point 
of law, reference muBt be under S. 98, C. P. Code 
and not S. 10 (2) of the Punjab Courts Act, as 
that section applies only in the absence of any 
other provision.) 

('32) 19 A I R 1932 Nag 88 (89) : 28 Nag L R 80. 
(This section applies only to appeals while S. 10 of 
the C. P. Court's Act applies to all other cases.) 

Note 4 

1. (’89) 11 All 17G (181) (SB). (Objection that the 
appeal was barred by limitation.) 

Note 5 

1. ('16) 3 AIR 191G Cal 582 (588) (SB). 

2. \ (’28) 15 A l R 1928 Mad 180 (188, 190) : 51 
Mad 291 (DB). 

3. (’33) 20 AIR 1933 All 173 (174) : 55 All 564 
(DB). (Dissenting from AIR 1926 Lah 65: 7 Lah 
179.) 

4. f (’26) 13 A I R 192G Lah G5 (71) : 7 Lah 179 
(DB). 


Note 6 

1. (’32) 19 A I R 1932 Nag 88 (88, 89) : 28 Nag L 
R 80 (DB). (But if difference is on question of 
fact, lower Court’s decree to be confirmed.) 

2. (’16) 3 AIR 1916 Lah 113 (125) : 1917 Pun Re 
No. 71 (SB). (Whether there is any presumption 
that special training received by plaintiff, a Hindu, 
was at family expense.) 

(’91) 21 Cal 568 (569) (FB). (Whether what the 
plaintiff brought was an “actionable claim” within 
the meaning of S. 135 of the Transfer of Property 
Act.) 

(’94) 21 Cal 137 (455). (Whether suit prohibited 
by S. 244, C. P. Code.) 

(’16) 3 AIR 1916 Cal 761 (770) : 43 Cal 558 (570) 
(SB). (Whether interest of unregistered purchaser 
of portion of patni tenure is encumbrance within 

S. 161 of the Bengal Tenancy Act.) 

Note 7 

1. (’80) 1880 Pun Re No. 90, p. 215 (218) (DB). 

Note 8 

1. (’12) 39 Cal 353 (369) : 13 Ind Cas 353 (360) 
(SB). 

(’01) 11 Mad L Jour 10 (18, 19) (FB). 
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only the 'point cf law on which they differ that can be so referred and the Judges hearing 
the reference can only hear arguments on the specific point and not the whole appeal . 2 

9. Reference to be to one or more of the other Judges of the Court._ 

The reference should be heard by one or more of the other Judges of the Court, according 

to the practice of the Bombay , 1 Calcutta 2 and Lahore 3 High Courts. The Allahabad High 

Court, however, holds that the Bench hearing the reference should include also the Judges 

who originally heard the appeal . 4 See also the undermentioned case of the Madras High 
Court . 6 • 


10. Decision to be according to the opinion of the majority. —Though 

the reference is, under the section, to be heard by a Judge or Judges other than those 

who heard the case originally, the decision upon the point must be according to the 

opinion of the majority of the Judges who heard the appeal including those who first 
heard it. 1 

11. Differing Judges not stating the point of law — Effect. — If the 
Judges differ on a point of law, but do not state the point for the decision of other 
.Judge or Judges, the decree appealed from should be confirmed. 1 Where the differing 
Judges have, without stating the point as required by the section, delivered their judg¬ 
ments without any reservation, they cannot subsequently state the point of law. 2 

12. Sub-section (3) — Clause 36 of the Letters Patent — Effect of. — 
Under clause 36 of the Letters Patent as it originally stood where there was a difference 
of opinion among the Judges hearing an appeal, the opinion of the senior Judge was to 
prevail, 1 while, under the present S. 98, if there is no majority concurring in reversing or 
varying a decree, the decree shall be confirmed . 2 After the amendment of the Letters 
Patent in 1928, the procedure under Clause 36 of the Letters Patent on a difference of 
opinion is the same as that under S. 98 s except that — 

(1) a reference under cl. 36 is obligatory , while it is optional under S. 98, and 

(2) the reference under clause 36 may be on a point of fact as well as of law, 

while under s. 98 it can only be on a point of law. 

Before sub-s. (3) of this section was introduced by the Repealing and Amending 
Act (xviii of 1928), there was a difference of opinion as to whether s. 98 or cl. 36 of the 
Letters Patent was to be applied in appeals to Chartered High Courts. The view generally 

(’98) 21 Mad 179 (215) (SB). 

(’07) 14 Bur Li Rep 59 (FB). 

(But see (’99) 2 Oudh Cas 149 (194).] 

2. ('13) 35 All 487 (498) : 40 Ind App 182 : 16 
Oudh Cas 247 : 21 Ind Cas 288 (293) (PC). 

( 33) 20 AIR 1933 All 861 (874, 875) (DB). 
f (’14) 1 AIR 1914 Cal 592 (594). (The differing 
.Judges must come to a complete decision except 
on the question of law.) 

(’22) 9 AIR 1922 Oudh 189 (194) : 25 Oudh Cas 
213 (SB). (However, reference may be made to the 
facts for purpose of elucidating the point of law in 
the reference.) 

('22) 9 AIR 1922 Cal 544 (549). 

Also see L. P. (Cal), Cl. 36 N 4. 

Note 9 

1. (’91) 15 Bom 424 (427) (SB). 

*('04) 6 Bom L R 131 (209, 210). 

2. ('94) 21 Cal 437 (454) (SB). 


3. (*87) 1887 Pun Re No. 15, p. 32 (37) (DB). 

4. (’84) 6 All 468 (476) (SB). (Dissented from in 
27 Bom 189.) 

5. (’91) 14 Mad 186 (191) (SB). 

Note 10 

1. (’04) 6 Bom L R 131 (211). 

Note 11 

1. (1900) 27 Cal 724 (762) (DB). (No reference 
made to other Judge or Judges.) 

2. (*87) 9 All 625 (643) (FB). (Such reference is 

ultra vires.) 

Note 12 

1. f (’70) 13 Snth W R 209 (212). 

2. (’25) 12 AIR 1925 Mad 1032 (1033) (DB). 

(’07) 14 Bur L Rep 257. 

3. (’32) 19 AIR 1932 All 195 (196) (DB). 

(’33) 20 AIR 1933 All 861 (875) : 56 All 39 (SB). 
(Hearing by other Judges is confined to the specific 
points stated and does not cover the whole case.) 
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taken was that S. 98 applied to appeals from subordinate Courts 4 5 but that cl. 36 applied 
to appeals preferred under the Letters Patent. 6 The Calcutta High Court held that S. 98 
should be applied in all cases. 6 The introduction of sub-s. (3) shows clearly that the 
applicability of cl. 36 is not in any way controlled by this section. It has accordingly 
been held by a Full Bench of the Madras High Court that Cl. 36 applies to all appeals 
to Chartered High Courts, whether from subordinate Courts or under the Letters Patent, 
and that S. 98 applies only to High Courts other than Chartered High Courts, e. g. t the 
Chief Courts and Courts of Judicial Commissioners. 7 The High Courts of Allahabad, 8 
Lahore 9 and Patna 10 have followed the view taken by the High Court of Madras. 

13. Letters Patent appeal, whether lies from a confirming judgment, 
under sub-section (2) of Section 98. — Before the amended Letters Patent of 1928 
was passed, it was held that an appeal under cl. 15 of the Letters Patent lay against the 
confirming judgment passed under sub-s. (2) of this section. 1 Under the amended Letters 
Patent no such appeal lies to the High Court. 2 See also Letters Patent (Cal.) cl. 15, Note 9. 

Even before the Letters Patent was amended, there was no appeal against a 
decision arrived at after the reference under the proviso to sub-s. (2), because the decision 
was necessarily that of a majority of the Judges, and the Letters Patent provided for an 
appeal only where there was an equal division of opinion between the Judges. 8 


99. [S. 578.] No decree shall be reversed or substantially varied, 
__ . . . nor shall any case be remanded, in appeal on 

No decree to be reversed 

or modified for error or account of any misjoinder of parties or causes of 

irregularity not affecting action or any error, defect or irregularity in any 
merits or jurisdiction. ° 

proceedings in the suit, not affecting the merits of 
the case or the jurisdiction of the Court. 

[1877, Ss. 577 and 578; 1859, S. 350; see O. 1, Rr. 1 and 3 and 

O. 2 R. 3.] 


4. ('19) 6 AIR 1919 Bom 1 (4) : 43 Bom 433 (FB). 
(Second appeal.) 

(’25) 12 AIR 1925 Pat 625 (667) : 4 Pat 510. (No 
conflict between tbe Code and the Letters Patent.) 
*(’26) 13 AIR 1926 Cal 121 (132, 139) : 52 Cal 
1018 (DB). 

(’26) 13 AIR 1926 Lab 65 (71) : 7 Lab 179 (DB). 

5. (’21) 8 AIR 1921 P C 6 (7) : 45 Bom 718 : 48 
Ind App 181 (PC). (Clause 36 of the Letters 
Patent (Bom) is not controlled by this section.) 

(’24) 11 AIR 1924 Rang 148 (152) : 1 Rang 584. 
(Clause 34 of tbe Letters Patent (Rang) does not 
override the provisions of this section in all cases.) 
(’17) 4 AIR 1917 Bom 62 (78, 79) (SB). 

(’06) 29 Mad 1 (24) (DB). 

(’04) 26 All 10 (13) (DB). 

+ (’23) 10 AIR 1923 Bom 218 (224, 225) (DB). 
(’25) 12 AIR 1925 Pat 625 (667) : 4 Pat 510. 

6. ('25) 12 AIR 1925 Cal 845 (846, 847) : 52 Cal 
894 (FB). (Per Suhrawardy, J.) 

7. ('29) 16 AIR 1929 Mad 641 (659) : 52 Mad 563 
(FB). (If, at any time, Clause 36 ceases to exist, 
S. 98 will come into operation.) 

8. ('38) 25 AIR 1938 All 641 (647, 649) : ILR 

(1938) All 972 (FB). 


[But see (’32) 19 AIR 1932 All 195 (196). (Not 
good law after above Full Bench decision.)] 

9. (’33) 20 AIR 1933 Lab 648 (648). (Difference 
of opinion on a question of fact — Clause 26, 
Letters Patent applies.) 

('34) 21 AIR 1934 Lab 371 (379) : 15 Lab 425 
(FB). 

10. (’33) 20 AIR 1933 Pat 67 (68, 69) : 11 Pat 
772. 

Note 13 

1. (’86) 8 All 105 (107). 

(’94) 18 Bom 355 (362). 

(’89) 13 Bom 449 (458). 

(’16) 3 AIR 1916 Cal 811 (811). 

(’01) 28 Cal 517 (520). 

(’93) 20 Cal 762 (766). 

(’84) 10 Cal 814 (816) (FB). (Notwithstanding tbe 
terms of S. 575 (old Code).) 

(*02) 25 Mad 548 (550, 551). 

2. See Amended Clause 15 of tbe Letters Patent 
(Madras, Bombay and Calcutta); Amended Cl. 10 
of the Letters Patent (Allahabad, Lahore and 
Patna); Amended Cl. 13 of tbe Letters Patent 
(Rangoon). 

3. (’04) 6 Bom L R 230 (231). 
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Synop 

1. Alterations in the section. 

2. Scope and object of the section. 

3. Retrospective operation of the section. 

4. Misjoinder and non-joinder. 


5. Error, defect or irregularity, not affect¬ 

ing the merits of the case or the juris¬ 
diction of the Court. 

6. Analogous provisions of law. 

7. Objections to error, etc., when to be 

raised. 


NOTE to the Synopsis. See the Notes 

Affecting merits or jurisdiction. See Note 2. 

"Any proceedings in the suit"—Proceedings subse¬ 
quent to institution. See Note 2. 

Appeals from appellate decrees and Section 99. See 
Note 2. 

Error, etc., in court-fee, stamp or valuation. See 
Note 2. 


indicated for the following topics : 

"Jurisdiction.” See Note 2. 

Other Statutes—Indian Evidence Act. See Note 6. 
Suits Valuation Act. See Note 6. 

Stamp Act. See Note 6. 

Wrong admission or rejection of evidence. See 
Note 6. 

Wrong order of remand. See Note 5. 


1. Alterations in the section. — The words “any misjoinder of parties or 
causes of action” have been newly added. (See Note 4 and also o. 2 Rr. 3, 4.) 

The words “whether in the decision or in any order passed in the suit or other¬ 
wise” have been omitted and the words “in any proceedings in the suit” have been 
substituted instead. 


2. Scope and object of the section. — This section contains one of the most 
salutary rules of law. Its aim is “to prevent technicalities from overcoming the ends 
of justice, and from operating as a means of circuity of litigation.” 1 In other words, a 
decision which is correct on the merits and is within the jurisdiction of the Court, should 
not be upset merely for technical and immaterial defects. 2 The section deals with 
objections raised in appeal as regards errors, defects or irregularities of procedure in the 
lower Court. As laid down by their Lordships of the Privy Council in Maharajah 
Mahashur Singh v. Baboo Hurruck Narain, 3 “the law that an error or irregularity 
cannot be raised as a ground of appeal only refers to errors, defects or irregularities of 
'procedure, not to rules of law or conditions which hffecfc the substantive rights of the 
parties.” A non-compliance with every rule of procedure does not ipso facto destroy 
the validity of the wholo proceeding. The purpose of the rule violated must, in each 
case, be examined. 1 

An error, defect or irregularity of procedure must, in order to be a valid ground 
of appeal, bo a material one, that is, should have either — 

(a) affected the merits of the case, 6 or 


Section 99 — Note 2 


1. t (’86) 8 All 365 (375) (DB). % , „ _. 

*(>37) 24 AIR 1937 P C 233 (234) :ILR (1937) 
All G55 : 64 Ind App 250: 31 Sind L R 590 (PC). 


[See also (’33) 20 AIR 1933 All 295 (297) : 55 All 
216 (DB).] 


2. (’92-96) 1892-1896 Upp Bur Rul 2S2. 

(’91) 1891 Pun Ro No. 65, p. 319 (320). 

(’26) 13 AIR 1926 Cal 95 (96) (DB). (Appellant’s 
case extremely weak — Court should not interfere 
under S. 99 with irregular order.) 

(’87) 1887 All W N 231 (231) (DB). 

(’26) 13 AIR 1926 Cal 1101 (1103) (DB). 

(’26) 13 AIR 1926 Bah 402 (402). 

3. + (1861) 9 Moo Ind App 2G8 (282) (PC). 

[See also (’09) 32 Mad 83 (85) (DB). (Section has 


no application to illegalities but only to irregu¬ 
larities.)] 

1. f (’20) 7 AIR 1920 Cal 597 (598, 599) : 46 Cal 

978 (DB). v , 1 

>. (’28) 15 AIR 1928 Mad 919 (921) (DB). (Defen¬ 
dant contesting at the instance of co-defendant, 
examining himself as his own witness and cross- 
examined by co-defendant.) 

’ll) 36 Bom 58 (61) (DB). (Attachment of pro¬ 
perties at tbe instance of assignee decree-holder 
without hearing objections of the judgment-debtor 

is not condoned.) . 

’ll) 9 Ind Cos 977 (978) (All). (Death of sole appel¬ 
lant — Appeal heard without any application to 
bring legal representatives on reoord.) 

’88) 1888 All W N 61 (62) (DB). (Non-complianoa 
with O. 41 R. 31 (old S. 574) is not condoned.) 
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(b) affected the jurisdiction of the Court. 6 

The merits of a case are said to be affected when the flaw or error has resulted in 
an error of judgment. 7 The term "jurisdiction'’ in this section is used in the sense of 
pecuniary or local jurisdiction or jurisdiction relating to the subject-matter; it does not 
mean the legal authority of a Court to do certain things. 8 

A mere irregularity, therefore, which does not affect the merits of the case or the 
jurisdiction of the Court, is no ground for reversing or varying a decision in appeal. 9 


f (’25) 12 AIR 1925 Cal 98 (100) (DB). (Admission 
of important additional evidence in appeal without 
necessity and without recording reasons.) 
t (’23) 10 AIR 1923 Nag 58 (59, 60) (DB). (Impro¬ 
per refusal to examine important witnesses.) 

(’86) 1886 All WN 285 (286) (DB). (Non-compliance 
with S. 574, i. e., O. 41 R. 31.) 

(’84) 1884 All W N 99 (99) (DB). (Do.) 

(’24) 11 AIR 1924 Pat 245 (247) (DB). (First 
Appellate Court dealing with a number of cases 
together thus affecting the merits.) 

(’12) 37 Bom 289 (294) : 17 Ind Cas 891 (892)i(DB). 

(Order of remand contrary to S. 562.) 

(’09) 2 Ind Cas 404 (404) (DB) (Cal). (Judgment 
without reasons.) 

(•31) 18 AIR 1931 Cal 164 (165) (DB). (Judgment 
—Judge’s failure tc apply his mind to the case.) 
(’74) 11 Bom H C R 129 (135) (DB). (Objection to 
validity of document is one affecting merits).) 

<’71) 15 Suth W R 534 (535) (DB). (Decree against 
party not liable is an error affecting merits.) 

(’82) 8 Cal 834 (836) (DB). (Dismissal of suit 
instead of return of plaint under S. 57 (O. 7 
R. 10).) 

(•73) 20 Suth W R (Civ) 2 (3) (DB). 

(’04) 1904 Pun Re No. 91, p. 345 (348) : 1905 Pun 
LR No. 5, p. 40 (DB). (Judgment without hearing 
parties or their pleaders.) 

6 . (’42) 29 AIR 1942 Pat 1 (25) : 21 Pat 1 (FB). 
(District Judge entertaining an appeal which does 
not lie to his Court — He acts without jurisdiction 
—Per Dhavle, J.) 

(1900) 27 Cal 488 (493) (DB). (Transferee Court 
recognizing assignment of decree acts without 
jurisdiction.) 

(*35) 22 AIR 1935 Pesh 151 (152) (DB). 

(’33) 20 AIR 1933 Lah 749 (752) : 15 Lah 123 
(DB). 

(T7) 4 AIR 1917 Nag 99 (101) : 14 Nag L R 71. 
(Death of party—Court proceeding to trial without 
legal representative on record acts without jurisdic¬ 
tion.) 

(’89) 12 All 510 (514) (FB). (Infringement of S. 564 
of old Code affected jurisdiction.) 

(’25) 12 AIR 1925 Lah 209 (210): 5 Lah 192 (DIJ). 
(Omission to pass order under S. 22 (4) of the 
Punjab Pre-emption Act is an illegality.) 
t (’20) 13 AIR 1920 All 650 (652). 

(’ll) 33 All 645 (647) : 11 Ind Cas 935 (935) (DB). 
(Omission to refer dispute to arbitrator as per 
agreement of parties affects jurisdiction.) 
t (’18) 5 AIR 1918 Cal 435 (136):45 Cal 926 (DB). 
(Lower Court entertaining and deciding appeal 
which it had no jurisdiction to do.) 

(’17) 4 A I R 1917 Cal 320 (325) (DB). (Per 
Mookerjee, J.) 


(’10) 6 Ind Cas 464 (465) (DB) (All). (Order affect¬ 
ing jurisdiction covered.) 

(’07) 1907 Pun Re No. 109, p. 506 (510) (DB). 

(Want of authority in agent is fatal.) 

(’12) 37 Bom 289 (294): 17 Ind Cas 891 (892)(DB). 
(Illegal order of remand contrary to provisions of 
Section 562.) 

(’09) 2 Ind Cas 677 (680) (All). (Order without 
jurisdiction is not cured.) 

(’83) 6 Mad 192 (196) (DB). (Want of jurisdiction 
cannot be cured.) 

t (’30) 17 AIR 1930 Mad 714 (718) (DB). (Decree 
passed affecting persons not impleaded—Want of 
jurisdiction cannot be cured.) 
f (’12) 16 Ind Cas 940 (942) (DB) (Cal). (Decree 
without jurisdiction not covered by Section 99.) 

7. See cases cited iu foot-note (5). 

8. ( 01) 28 Cal 324 (330) (DB). 

For exhaustive discussion on question of jurisdic¬ 
tion, see Section 9. 

[.See also (’73) 5NWPHCR 55 (59) (DB). 
(Decree by Judge who had no jurisdiction to 
receive the plaint.)] 

9. (’43) 30 AIR 1943 Oudh 109 (112) (DB). (Suit 
against Hindu widow by plaintiffs as reversioners 
for declaration that alienation by widow was void 
and injunction to restrain widow from committing 
waste—Right of some plaintiffs to sue admitted— 
Issue whether remaining plaintiffs were entitled to 
sue not decided—Remand is not necessary.) 

(’41) 28 AIR 1941 Sind 9 (11) : I L R (1941) Kar 
135 (DB). 

(’40) 27 AIR 1940 Pat 33 (36). (Lower appellate 
Court erroneously allowing new defence to be raised 
—Merits of decision held to be affected.) 

(’01) 5 Cal W N 627 (629) (DB). (Application under 
Ss. 244 and 623, C. P. Code—Court acting under 
S. 244 whereas really S. 623 applied.) 

(’35) 22 AIR 1935 Nag 56 (57) : 31 Nag L R 266. 
(Plaintiff allowed to withdraw suit with permission 
to bring fresh suit on payment of defendant’s costs 
—Order fixing no date for payment—It is irregu¬ 
larity curable under S. 99.) 

t (’33) 22 AIR 1935 Rang 240 (243) (DB). (Firm 
having only one sole proprietor — Suit brought in 
lirm’s name in contravention of O. 30 R. 1.) 

(’36) 23 AIR 1936 Nag 246 (248). (Court instead of 
passing separate order with respect to filing of 
award combining it and judgment into one.) 

(’91) 15 Bom 309 (320) (DB). (Two suits tried to¬ 
gether, such trial not affecting merits or juris¬ 
diction.) 

(’70) 14 Suth W R (Civ) 141 (142) (DB). 

(’09) 30 All 136 (137) (DB). (Proceedings on Sunday 
with consent of parties.) 
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It has been held under the Code of 1882 that the error, defect or irregularity 
should have been subsequent to the institution of the suit and not in the frame or 
institution. 10 The present section however will apply .to all irregularities whether subse¬ 
quent to the suit or not. But irregularities in prior suits and different proceedings are, 
of course, not within the section. 11 


(’24) 11 AIR 1924 Lah 545 (548): 5 Lah 218 (DB). 
(Absence of party on date on which case is posted 
for arguments—Decision under O. 17 R. 3.) 

(’69) 11 Suth W R (Civ) 177 (178) (DB). (Return 
of plaint under S. 31 of the old Code.) 

( 27) 14 AIR 1927 Oudh 468 (469). (Suit under 
S. 108 (16), Oudh Rent Act—Enquiry into defen¬ 
dant's liability.) 

(’69) 14 Suth W R O C 11 (14) (DB). (Striking out 
names of parties against whom there was no cause 
of action.) 

( 23) 10 AIR 1923 Nag 7 (7). (Judge not signing 
deposition of witness.) 

( 91) 1 Mad L Jour 478 (479) (DB). (Judge omit¬ 
ting to date his order.) 

( 87) 9 All 508 (510) (DB). (Want of permission 
under S. 3 of the Bengal Minors Act, XL of 1858.) 
(’93) 15 All 380 (381) (DB). 

(’81) 3 All 824 (827) (DB). (Proceeding on wrong 
onus of proof without objection by parties.) 

( 23) 10 AIR 1923 Nag 62 (63). (Wrong view by 
Court as to onus—Merits unaffected.) 

(’14) 1 AIR 1914 Low Bur 210 (212) : 7 Low Bur 
Rul 347 (DB). (Wrong party beginning the case 
and no prejudice.) 

( 99) 27 Cal 61 (64, 65) (DB). (Oral reference to 
arbitration.) 

(’97) 24 Cal 418 (428) (DB). (Grant of permission 
by the Collector under S. 539 (S. 92) without 
adverting to plaintiff’s interest in the trust.) 

('01) 5 Cal W N 91 (98) (DB). (Non-compliance 
with S. 347 of the Code of 1882.) 

+ (’78) 2 Cal L Rep 257 (258, 259) (DB). (Technical 
error not affecting merits.) 

(’31) 18 AIR 1931 Oudh 22 (25): 5 Luck 116 (DB). 

(Modification of prior order by consent.) 

(’26) 13 AIR 1926 Cal 95 (96) (DB). (Appellant’s 
case extremely weak—Appellate Court will not 
interfere with lower Courts irregular order.) 

(’84) 10 Cal 1061 (1068) (DB). (Delay in filing 
suit.) 

t (’13) 19 Ind Cas 918 (919) (FB) (Cal). (Allowing 
claim to set off without court-fees being paid 
thereon.) 

(’03) 6 Oudh Cas 135 (139). (Insufficiency of court- 
fees.) 

(’25) 12 AIR 1925 Rang 65 (67) : 2 Rang 462. 
(Error as to court-fees.) 

(’92) 15 Mad 288 (289) (DB). (Order of Appellate 
Court to pay additional court-fees not obeyed— 
Suit cannot be dismissed on that ground.) 

(’02) 29 Cal 651 (654) (DB). (Non-payment of full 
court-fee.) 

(’79) 2 All 889 (890, 891). (Deficiency of court-fee.) 
(’84) 7 Cal 348 (352) (DB). (Insufficiency of court- 
fee.) 

(’71) 15 Suth W R 179 (180) (DB). (Decision as to 
stamp not affecting merits.) 

(’75) 24 Suth W R (Civ) 167 (167). (Not taking 
proper court-fee is no ground for interference.) 


(’19) 6 AIR 1919 Cal 799 (799) (DB). (First Subor¬ 
dinate Judge inviting Second Subordinate Judge to 
read his judgment in Court.) 

(’92) 15 Mad 241 (246) (DB). (Suit triable by Court 
A tried by Court B also having jurisdiction to try 
the suit.) 

f (’28) 15 AIR 1928 Pat 438 (439) (DB). (Judge 
allowing another to examine witnesses.) 

(’26) 93 Ind Cas 291 (292) (Oudh). (Decision given 
without hearing arguments.) 

(’28) 15 AIR 1928 Nag 306 (307). (Question of 
paramount title in mortgage suit raised and decid¬ 
ed without objection.) 

(’28) 15 AIR 1928 Bom 425 (427) (DB). (Case 
treated in first Court under Dekkban Agricul¬ 
turists’ Relief Act—Second Court treating it as an 
ordinary suit without getting plaint amended.) 
(’24) 11 AIR 1924 Pat 613 (616): 3 Pat 244 (DB). 
(Question of paramount title in mortgage suit 
raised and decided.) 

(’15) 2 AIR 1915 Mad 446 (447) (DB). (Case re¬ 
manded to District Judge—Latter transferring it 
for disposal to Sub-Judge.) 

(’17) 4 AIR 1917 All 153 (155) (DB). (Order passed 
under O. 38 Rr. 5 and 6 instead of under O. 21 
R. 42.) 

(’07)^ 34 Cal 396 (398, 399) (DB). (Recording evi¬ 
dence in English which is not the language of the 
Court.) 

(’14) 1 AIR 1914 Nag 8 (10) : 10 Nag L R 150. 
(Order impliedly amounting to a redemption but 
not formally so.) 

(’09) 34 Bom 72 (75, 82) : 2 Ind Cas 173 (174) 
(DB). (Decree obtained against a firm instead of 
against the individual partners.) 

t (’03) 2 Low Bur Rul 117 (120). 

f (’30) 17 AIR 1930 Bom 225 (227) (DB). 

(’31) 18 AIR 1931 All 453 (454) : 53 All 669 (DB). 
(Failure to give full ten days time for objections to 
award—No prejudice proved.) 

[See (’29) 16 AIR 1929 Sind 12 (12, 13) (DB). 
(Decree in terms of compromise without a formal 
order recording the compromise.) 

(’37) 24 AIR 1937 Pat 147 (148) (DB). (Heirs of 
deceased defendant not formally substituted,)] 

[See also (’41) 1941 Nag L Jour 625 (626) (DB). 
(Central Provinces Courts Act (I of 1917), S. 26, 
(prior to amendment)—Construction—Additional 
District Judge taking on file case which he 
ought not to have tried according to the distribu¬ 
tion memorandum — Ho does not act without 
jurisdiction.)] 

10. (’02) 26 Bon 
(’10) 37 Cal 552 

(Error affeoting 

11. (’01) 23 All 499 (500, 501) (DB). (Execution 
application made by a general attorney of the 
decree-holder.) 

(’37) 24 AIR 1937 Pat 147 (148) (DB). 
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This section applies to objections raised in appeals against original decrees as well 
as in appeals from appellate decrees by virtue of s. 108 of the Code. 12 Though the section 
refers in terms to decrees, yet, it is illustrative of a general principle: 13 

In Muhammad Husain Khan v. Babu Kishva Nandan}* their Lordships of 
the Privy Council held that although the provisions contained in the Civil Procedure 
Code do not regulate the procedure of the Privy Council in hearing appeals from India, 
yet, as the rule embodied in this section proceeds upon a sound principle, and is calculated 
to promote justice, the rule should be followed by the Privy Council also. 

It will be useful in dealing with this section to refer to the provisions of S. 105 
which provides affirmatively that an error, defect or irregularity in any order affecting 
the decision of the case can be raised as a ground of appeal in an appeal from the decree 
in the suit. 16 

The section applies to proceedings under the Agra Tenancy Act. 16 

3. Retrospective operation of the section. — This section regulates the 
procedure of the Appellate Court and therefore is applicable to ail appeals heard after the 
new Code came into force even though the suit itself was instituted under the old Code. 1 


4. Misjoinder and non-joinder-Section 578 of the old Code provided that 

no decree should be varied or reversed "on account of any error, defect or irregularity, 
whether in the decision or in any order passed in the suit or otherwise not affecting the 
merits of the case or the jurisdiction of the Court." This, as has been seen already in 
Note 2 was interpreted to mean errors and irregularities subsequently committed in 
a suit which had been properly instituted} A mere misjoinder of caicses of action 
which did not affect the merits of the case or the jurisdiction of the Court was held cured 
by the section. 2 But a misjoinder whether of parties or causes of action or of both which 
affected the very institution of the suit was held to be outside the scope of the 
section. 3 The introduction of the words "on account of any misjoinder of parties or 
causes of action" in the present section makes it clear that the Appellate Court 
cannot now dismiss a suit for such misjoinder 4 unless it affected the merits of the 


12. ('18) 5 AIR 1918 Cal 435 (436) : 45 Cal 926 
(929) (DB). 

13. f ('35) 22 AIR 1935 Nag 33 (34) : 31 Nag L R 
212. (Principle governs insolvency proceedings so 
far as may be.) 

14. ('37) 24AIR 1937 P C 233 (234) : ILR (1937) 
All 655 : 64 Ind App 250 : 31 Sind L R 590 (PC). 

Also see Section 112 Note 5. 

15. (’27) 14 AIR 1927 Rang 150 (154) : 5 Rang 80 
(DB). (Theso two sections are supplementary 
rather than mutually destructive.) 

16. (’36) 23 AIR 1936 All 200 (202). 

Note 3 

1. (’12) 22 Mad L Jour 225 (226, 227)(DB). (Even 
though instituted before new Act.) 

Note 4 

1. (’02) 26 Bom 259 (266) (DB). 

2. *(’10) 34 Mad 55 (57) : 6 Ind Cas 15 (16) (DB). 
('10) 6 Ind Cas 248 (249) (DB) (Cal). 

('81) 7 Bom H C R A C 19 (20) (DB). 

+ (’09) 36 Cal 780 (798) : 36 Ind App 103 : 1909 
Pun Re No. 93 : 3 Ind Cas 382 (385) (PC). 

(’05) 2 All L Jour 91 (94) (DB). (Defendants not 
prejudiced.) 


t (’04) 2 Cal L Jour 602 (608, 609) (DB). (Mooker- 

jee, J., case law reviewed.) 

('03) 30 Cal 794 (800). 

(’19) 6 AIR 1919 Pat 325 (327). 

('70) 2 N W P H C R 443 (444) (DB). 

Also see O. 2 R. 7, Note 1. 

3. ('02) 26 Bom 259 (266). 

('07) 1 Sind L R 181 (183) (DB). 

(’97) 24 Cal 540 (544, 545) (DB). 

4. ('42) 29 AIR 1942 Oudh 73 (74) : 17 Luck 284. 
(Suit for damages for trespass.) 

(*42) 29 AIR 1942 Pat 243 (244 (DB). (Original 
holding split up into two — Rent suit to recover 
rent for different periods in respect of two holdings 
—Two causes of action are improperly joined.) 

(’41) 28 A I R 1941 Oudh 56 (59) : 16 Luck 113. 
(A vendee of mortgagee rights in his suit against 
the mortgagors impleading his vendor, the original 
mortgagee as well and asking for relief against 
him in alternative.) 

(’41) 22 Pat L Tim 196 (199). (Suit on mortgage 
by assignee of mortgage — Prayer for decree on 
mortgage and in alternative against assignor.) 
t (’12) 22 Mad L Jour 225 (226) (DB). (Misjoinder 
of causes of action.) 
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case 6 or the jurisdiction of the Court. 6 It may, however, in order to meet the ends of 
justice, allow a party to amend the plaint 7 or to withdraw the suit against the misjoined 
defendants with liberty to bring a fresh suit, 8 or give a finding against each misjoined 
defendant separately. 9 

Though the section uses the words “ misjoinder of parties or causes of action,'* * 
a misjoinder of both the parties and causes of action has also been held to be within the 
section. 10 There is some conflict of opinion as to whether the word “misjoinder" in this 
section includes “non-joinder." 11 This has been due to the fact that the Legislature, while 
it has newly introduced the word “non-joinder" in o. 1 R. 9 (which provides that no suit 
shall be defeated by reason of misjoinder or non-joinder of parties) has not so done in 
section 99. 

This section is limited in its application to where an appellant raises an objection 
that there has been a misjoinder in the lower Court. It does not deal with a case where 
the lower Court decides that there is a misjoinder and the appellant contends that there is 
no misjoinder. The observations of the Lahore High Court in the undermentioned case, 13 
treating such a case as being one under the section, do not seem to be sound. 

5. Error, defect or irregularity, not affecting the merits of the case 
or the jurisdiction of the Court. — The following irregularities of procedure under 


(’17) 4 AIR 1917 Lah 96 (9G):37 Ind Cas 197(197). 
*(’37) 24 AIR 1937 P C 42 (45) : 16 Pat 149 (PC). 
(’39) 26 A I R 1939 Oudh 145 (148) : 14 Luck 595 
(DB). 

(’15) 2 AIR 1915 Mad 859 (859) (DB). 

(’14) 1 AIR 1914 Cal 813 (815) : 42 Cal 536 (DB). 
(’15) 2 AIR 1915 Mad 320 (320) (DB). 

(’ll) 1911 Pun Re No.40:10 IndCas 515 (520)(DB). 
(’69) 6 Bom H C R A C 177 (179, 180) (DB). 

\ (’10) 5 Ind Cas 466 (4G7) (DB) (Mad). 

(’70) 13 Suth W R 175 (176) (DB). 

(’20) 7 AIR 1920 Cal 35 (37) (DB). 

(’24) 11 AIR 1924 Oudh 337 (337):27 0udb Cas35. 
(’18) 5 AIR 1918 Mad 705 (705) (DB). 

(’13) 21 Ind Cas 537 (538) (DB) (Cal). (Trial Court 
holding no misjoinder — Appellate Court cannot 
dismiss.) 

(’10) 8 Ind Cas 889 (889) (DB) (All). 

(’29) 16 AIR 1929 All 148 (149) (DB). 

(’26) 13 AIR 1926 Mad 57 (58). 

(’30) 17 AIR 1930 Sind 170 (173):24 Sind L R 145 
(DB). 

(’28) 108 Ind Cas 544 (544) (DB) (Mad). 

(’68) 10 Suth W R 45 (46) (DB). 

[See (’30) 122 Ind Cas 597 (598) (DB) (All). (Non¬ 
joinder of necessary party.)] 

5. (’94) 16 All 279 (283) (DB). (Where it was held 
that the misjoinder of parties and causes of action 
would most probably affect the merits of the case.) 
f (’26) 13 AIR 1926 Cal 416 (417) (DB). (Merits 
affected by non-joinder—Section does not apply.) 
(’88) 1888 Pun Ro No. 189, p. 487 (488) (DB). 
(Misjoinder of causes of action — Defendants not 
jointly interested—It is not a mere irregularity.) 
(’97) 24 Cal 540 (544) (DB). (Misjoinder of causes 
of action—Plaintiff not jointly interested.) 

(’93) 17 Mad 168 (175,176) (DB). (Misjoinder affect¬ 
ing merits cannot be condoned.) 

(’10) 34 Mad 55 (57): 6 Ind Cas 15 (16) (DB). (Mis¬ 
joinder affecting merits is not to bo treated as a 
mere irregularity.) 


(’04) 27 Mad 80 (84) (DB). (Misjoinder which 
would affect merits of the case cannot be taken as a 

mere irregularity.) _ w _, 

(’20) 7 AIR 1920 Lah 19 (20): 1 Lah 295(297)(DB). 
f (’15) 2 AIR 1915 Mad 320 (320) (DB). 

(’24) 11 AIR 1924 Oudh 309 (310;. 

6. (’13) 21 Ind Cas 438 (441) (DB) (Cal). 

(’ll) 11 Ind Cas 274 (276) (DB) (Sind). (Misjoinder 
in arbitration proceedings does not involve question 
of jurisdiction.) • 

7. (’93) 15 All 380 (381) (DB). 

[See (’14) 1 AIR 1914 Cal 795 (795) (DB).] 

8. (’93) 15 All 380 (381) (DB). 

9. (’ll) 34 Mad 55 (57) (DB). 

10. f (’26) 13 AIR 1926 Lah 145 (146) (DB). 

(’05) 2 All L Jour 91 (94) (DB). (Case under the old 

Code.) ^ 

*(’37) 24 AIR 1937 P C 42 (45) : 16 Pat 149 (PC). 
(’13) 17 Cal W N 128 (129) (DB). 

(’94) 16 All 279 (283) (DB). (Case under old law.) 

11. (’23) 10 AIR 1923 Mad 337 (337) (DB). 
(Whether mis-joinder includes non-joinder.) 

(’33) 20 AIR 1933 Mad 664 (667). (Does not include 
non-joinder.) 

(’93) 17 Mad 122 (126, 127) (DB). (Appears to 
include non-joinder.) 

(’10) 33 Mad 436 (438) : 5 Ind Cas 774 (775) (DB). 

(Includes non-joinder.) 

(’09) 1 Ind Cos 530 (534) (DB) (Cal). (Do.) 

(’69) 1869 Pun Re No. 3. (Non-joinder was held 

covered by S. 350 of the Code of 1859.) 

(’22) 9 AIR 1922 Mad 317 (320). (Includes non- 

^843^3* Moo Ind App 229 ( 242 )(PC). (Non-joinder 
—No objection in lower Court-Not allowed m 

appeal to Privy Counoil.) . a 

(’84) 6 All 57 (58, 59) (DB). (Non-joinder not affect¬ 
ing merits—Section applies-) 

(’22) 9 AIR 1922 Mad 439 (440) (Do.) . 

12. (’20) 7 AIR 1920 Lah 19 (20): 1 Lah 295 (DB). 
(C/. 22 Mad L Jour 225 (227).) 
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the Code have been held to be mere irregularities which do not entail a reversal or 
variation of the decree of the lower Court. For other cases of irregularities, see Note 2. 

(a) (Section 15). Court of higher grade trying suit triable by a Court of lower 

grade . 1 * 

(b) (Section 26 ). Receivings plaint presented on a Sunday ol* holiday . 2 

(c) (Section 50). According to the High Courts of Calcutta, Lahore and Patna, 

an application for substitution of legal representative of judgment-debtor 
entertained by the Court to which the decree is transferred for execution. 3 
For the views held by the other High Courts, see S. 42, Note 1. 

(d) (Section 92). Collector granting permission under s. 92 without adverting to 

the plaintiff’s interest in the trust. 4 

(e) (Order 2 R. 2). Splitting up of claims and filing separate suits thereon . 6 

(f) (Order 2 R. 4). Leave not obtained to try other causes of action in suit for 

immovable property. 8 

(g) (Order 3 R. 2). Institution of suit under a defective power of attorney . 7 

(h) (Order 6 Rr. 3, 14 and 15). Defective frame 9 or signature 9 or verification 10 of 

plaint or petition. 

(i) (Order G R. 17). Allowing amendment of plaint at a late stage . 11 


Note 5 

1. (’90) 17 Cal 155 (159) (DB). 

*(’85) 7 All 230 (243) (FB). (Rule of procedure and 
not of jurisdiction.) 

('99) 23 Mad 367 (371) (DB). (Ganjum and Vizaga- 
patam Agency Courts Act—Rule of procedure and 
not of jurisdiction.) 

(’88) 1888 Pun Re No. 184, p. 480 (481) (DB). 

{See ('25) 12 AIR 1925 All 569.(570) : 47 All 925 
(DB). (Part heard small cause ’— Trial concluded 
Ly Munsif with no small cause powers— No pre¬ 
judice.) 

Also see S. 15 N. 3. 

2. (’71) 16 Suth W R 230 (231) (DB). 

(’08) 30 All 136 (137) (DB). (Proceedings on Sunday 
with consent of parties.) 

3 . (’41) 28 AIR 1941 Pat 139(140): l9Pat 838(DB). 
(’95) 22 Cal 558 (562) (DB). 

+ (’26) 13 AIR 1926 Lab 34 (35) (DB). 

4 . (’97) 24 Cal 418 (428) (DB). 

5. (’68) 5 Bom H C R A C 30 (32). 

6. (’41) 28 AIR 1941 Bom 247 (250, 259) : I L R 
1941 Bom 361 (DB). 

(’24) 11 AIR 1924 Pat 613 (616) : 3 Pat 244 (DB). 

7 . + ( ’23)10AIR1923Bom 44(44): 47 Bom 227(DB). 
(’37) 24 AIR 1937 Rang 482 (483) (DB). 

(’31) 18 AIR 1931 All 507 (512) : 54 All 57 (SB). 
(Plaint — Irregularity in presentation — No sub¬ 
stantial defect.) 

Also see O. 3 R. 3 Note 4. 

[But see (’07) 1907 Pun Re No. 109 p. 506 (508): 
1907 Pun W It No. 199, p. 875 (DB). (Want of 
authority of agent is fatal.)] 

8. (’10) 3 AIR 1916 Nag 84 (86) : 12 Nag L R 90. 
(’24) 11 AIR 1924 Oudh 309 (310). (Suit by muni¬ 
cipal council —Insertion of chairman’s name also 
as a plaintiff.) 


[See also (’29) 16 AIR 1929 Cal 445 (447, 448) 
(DB). (WanLof Court’s permission under 0.1 It. 8 
but plaintiff duly authorized.) 

+ (’31) 18 AIR 1931 Oudh 375 (377) (DB). (Do.)] 

9. (’ll) 7 Nag L R 33 (35) : 10 Ind Cas 731 (732). 
*(’99) 22 All 55 (59) (DB). (Plaint presented by 
advocate not signed by plaintiff — Presumption is 
that advocate had authority to present, and the 
want of signature is a mere irregularity.) 

(’24) 11 AIR 1924 Pat 114 (117) (DB). (Person 
authorized to instruct pleader signing plaint to the 
knowledge of the litigant.) 

+ (’23) 15 AIR 1928 Pat 51 (53). (Agent of plaintiff 
signing plaint without power — But subsequent 
ratification by plaintiff — Held , defect cured.) 
(’23) 10 AIR 1923 Rang 206 (206) : 1 Rang 42. 
(Plaintiff not signing pleadings — No objection 
raised — Section 99 applies.) 

(’26) 13 AIR 1926 Sind 145 (149) : 20 Sind L R 
277. (Plaint not signed by plaintiff—Only a formal 
defect.) 

+ (’30) 17 AIR 1930 Lah 735 (735). 

(’96) 1896 Pun Re No. 48, p. 133 (137). (Plaint 
signed by two out of four plaintiffs.) 

+ (’20) 7 AIR 1920 Pat 636 (638). (Application 
under O. 21 R. 66 not signed by decree-holder but 
by his karapardar.) 

(’07) 4 Low Bur Rul 284 (286). (Plaint signed by 
authorized agent only.) 

(’06) 10 Cal W N 841 (844) (DB). (Plaint on behalf 
of Government signed by Collector and a pleader.) 
Also see O. 6 R. 14, Note 3. 

10. + (’96) 18 All 396 (399, 400) (SB). 

(12) 15 Ind Cas 583 (584) (DB) (Cal). (Non veri¬ 
fication of plaint.) 

Also see O. 6 R. 15, Note 4. 

11 . +(’82) 1882 Pun Re No. 186, p. 542 (546) 
(DB.) 
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(j) (Order 13 R. 2). Enlarging time to file the documents. 12 

(k) (Order 13 R. 10). Refusal to send for a document. 13 

(l) (Order 14). Issues not framed or wrongly framed. 14 


(m) (Order 16). Refusal to summon witnesses at a late stage. 15 

(n) (Order 20 Rr. 1 and 8). Delivery of judgment out of Court, 18 or in the absence 

of parties and without notice to them, 17 or by a successor on the depositions 
taken by his predecessor, 18 or by one Judge for and at the request of 
another. 19 See also the case cited below. 20 

(o) (Order 21 R. 13). Omission to verify inventory of property in execution 

application. 21 

(p) (Order 21 R. 16 ). Recognizing assignment of decree without a formal 

application. 22 

(q) (Order 21 R. 30). Execution sale without attachment. 23 

(r) (Order 22 R. 3). Appeal on behalf of minor decided without knowledge of 

the fact of the death of the next friend pending appeal. 24 

(s) (Order 26). Refusal to issue a commission to examine a purdanashi?i lady 26 

or to administer oath under the Oaths Act 28 or the omission to file the 
depositions taken on commission with the report of the commissioner. 27 So 
also, the issue of a commission behind the back of the defendant. 28 

(t) (Order 30 R. 3). Service on partner without obtaining directions under 

O. 30 R. 3. 20 

(u) (Order 32 Rr. 3, 4 and 15). Absence of a formal order of appointment of a 

guardian ad litem for a minor party, when the minor was as a fact 
represented, 30 or the absence of notice to the guardian when he actually 


(’28) 15 AIR 1928 Cal 57 (58) (DB). (Or addition 
of formal party defendant in course of suit.) 

12. (1865) 2 Suth W R 237 (238) (DB). 

\ (’09) 2 Ind Cas 946 (948) (DB) (Cal). 

13. (’09) 2 Ind Cas 953 (953) (DB) (Cal). 

14. (’42) 29 AIR 1942 Pat 366 (368) (DB). 

\ (’26) 13 AIR 1926 Bom 384 (385) (DB). 

(’13) 18 Ind Cas 625 (630) (Cal). 

15. f(’94) 16 All 218 (220) (DB). (Refusal not 
affecting merits.) 

(’29) 16 AIR 1929 Cal 459 (461). (Do.) 

16. (1863) Marsh 327. 

Also see O. 20 R. 1, Note 10. 

17. (’33) 20 AIR 1933 Nag 12 (12, 13) : 28 Nag 

IS . 1 }'!?) 8 4 Bom HCBAC98 (100) (SB). 

19. (’19) 6 AIR 191 9 Cal 799 (799) (DB)* 

20. Vr20) ^7 2 AIR 1920 Cal 597 (598, 599) : 46 Cal 
2^R 8 (’06)^28 All 244 (245, 246) (DB). 

22 . (’99) 26 Cal 250 (253) (DB). . . 

(’ 30 ) 1930 Mad W N 166 (167, 168). (Omission of 

23? 1 (*18*)°5 AIR 1918 Mad^l262 (1263,1264) (DB). 

24. (’06) 28 All 328 (330) (DB). 

Also seo O. 32 R. 10, Note 1. 

25. (’98) 25 Cal 807 (815, 816) : 25 Ind App 117 
(PC). 


26. (’94) 7CPLR 122 (124). 

27. (’82) 1882 Pun Re No. 161, p. 485 (486) (DB). 

28. (’38) 25 AIR 1938 Nag 530 (532). 

29. (’32)19 AIR 1932 Cal541 (542):59 Cal 496(500). 

30. f (’97) 1897 Pun Re No. 67, p. 308 (310) (DB). 
(’16) 3 AIR 1916 Low Bur 87 (88). 

(’87) 14 Cal 754 (756, 757) (DB). (Minor not really 

represented, hence decree set aside.) 

* (’10) 32 All 287 : 37 Ind App 77 : 13 Oudh 
Cas 123 : 6 Ind Cas 788 (788) (PC). (Appointment 
of guardian ad litem but affidavit not forth 
coming.) 

(’89) 1889 Pun Re No. 166, p. 577. 

(’87) 9 All 508 (510) (DB). (Court allowing suit to 
proceed in the absence of certificate of guardian¬ 
ship of minor plaintiff.) 

*(’86) 14 Cal 204 (209) (FB). (Minor properly re¬ 
presented — No formal order appointing guardian 

*(• 03 / 3(0 Cal 1021 (1032) : 30 Ind App 182 (PC). 

(’W) 3 AIR 1918 Cal 51 (56) (DB). (Absence of 
. next friend in suit by lunatic.) 

(’21) 8 AIR 1921 Nag 152 (153). ( Pet ‘ t ‘°“ Jjj 

1 friend of minor dismissed— Allowing another ne 

friend to represent him in apP®*w . 

f (’83) 10 Cal 626 (634) (PC). (Minor whoi had a 

right to sue, represented by manager of Court of 

Ward9 without authority.) 

Also see O. 32 R. 3, Note 6. 
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appears in the suit, 31 or the want of a proper description of the minor as 
required by O. 32 R. l. 33 Where the minor is not represented, the absence 
of an order of appointment as guardian ad litem would be fatal to the 
suit 33 Major defendant represented as a minor but himself appearing and 
contesting the case without objection. 34 

(v) (Order 34). Allowing execution of preliminary mortgage decree to proceed 
without a final decree being passed. 35 

<w) (Order 41 R. l). Allowing decree copy to be filed after the filing of the appeal 
but within the period of limitation. 36 

(x) (Order 41 R. 23). Improper order of remand. See O. 41 R. 23, Note 28. 

(y) (Order 41 R. 27). Improper admission of additional evidence in appeal. 37 

(z) (Order 41 R. 31). Irregular mode of hearing or deciding an appeal. 38 

(zl) Wrong exercise of discretion 39 as distinguished from an arbitrary exercise 
of it, 40 

(z2) Allowing'the wrong side to begin. 41 

6. Analogous provisions of law. — The principle of this section that a 
technical objection should not stand in the way of upholding a decision which is 
substantially just and correct on the merits, has been recognised in other Acts also. 

Under s. 1G7 of the Evidence Act, an improper admission or rejection of evidence 
is not of itself a ground, for a new trial or reversal of any decision in any case, if it 
appears that independently of the evidence objected to and admitted, there was sufficient 
evidence to justify the decision, 1 or that if the rejected evidence had been received, it would 
not have varied the decision. 2 

Under S. 11 of the Suits Valuation Act it is provided that an undervaluation or 
overvaluation of a suit or appeal will not be a ground of appeal even if it affects the 
pecuniary jurisdiction of the Court trying the suit or appeal, unless 

(a) the objection thereto is taken at the earliest possible opportunity or, 

(b) by reason of such overvaluation or undervaluation the disposal of the suit 

or appeal has been affected on the merits . 3 


31. (’16) 3 AIR 191G Pat 375 (378) (DB). 

32. (’86) 14 Cal 159 (163) (FB). 

Also sec O. 32 R. 1, Note 8. 

33. t (’21) 8 AIR 1921 Cal 534 (535j (DB). 

(’82) 1882 Pun Re No. 100 p. 282 (283) (DII). (No 
appointment of guardian ad litem and no repre¬ 
sentation.) 

(’86) 11 Bom 53 (56) (I)B). (Minor not represented.) 

34. (’21) 11 AIR 1924 All 94(95): 45 All 608 (DB). 

35. f (’27) 14 AIR 1927 Bom 131 (133) : 51 Bom 
125 (DB). (Formal defect.) 

(’03) 5 Bom L It 389 (392) (DB). 

Also see O. 34 R. 3, N. 7 and O. 34 R. 5, N. 4. 

36. (’67) 2 Agra 35 (35). 

37 (’15) 2 AIR 1915 Mad 762 (762) (DB). 

(’19) 6 AIR 1919 Cal 311 (312). 

•(’21) 8 AIR 1921 Sind 155 (157) : 16 Sind L. R 17 
(DB). (Case not coming under O. 41 R. 27—Addi¬ 
tional evidence allowed—Merits unaffected.) 

Also see 0.41 R. 27, N. 18. 

38. (’83) 1883 All W N 220 (221) (DB). 

(’81) 8 Cal L Rep 597 (599) (DB). (Appellate Court 
adopting lower Court’s view without reasons, the 
point being simple.) 

•(’20) 7 AIR 1920 Sind 12 (13) : 14 Sind L R 132 
(DB). (Omission to comply strictly with O. 41 R. 31.) 


39. (’86) 8 All 365 (376)' (DB). (Irregular exeroise of 
discretion under S. 42, Specific Relief Act.) 

(’87) 9 All 622 (624) (DB). (Do.) 

40. (’01) 28 Cal 37 (52) (DB). (Arbitrary refusal to 
grant time to party to produce evidence.) 

41. (’81) 3 All 824 (827) (DB). 

Note 6 

1. (’95) 5 Mad L Jour 81 (82) (DB). (Admission of 
copy of document.) 

(’74) 11 Bom H C It 129 (131) (DI3). 

(’75) 24 Suth W R 392 (393) (DB). 

(’68) 10 Suth W R 130 (130) f DB). 

(’19) 6 AIR 1919 Nag 3 (5). (Admission of secondary 
evidence without proof of the loss of original.) 

(’86) 8 All 576 (607) (FB). 

(’14) 1 AIR 1914 Cal 255 (256) (DB). (Admission 
of inadmissible evidence affecting case on merits ) 
(’81) 7 Cal 293 (296) (DB). 

( 04) 31 Cal 380 (384) (DB). 

(*17) 4 AIR 1917 Cal 28 (28) (DB). (Admissibility 
of irrelevant evidence.) 

f(’18) 5 AIR 1918 Cal 971 (973) :45Cal 159 (DB) 

2 . (’24) 11 AIR 1924 Cal 370 (371). (Decided with¬ 
out reference to S. 167 of the Evidence Act ) 

(’84) 8 Bom 408 (410) (DB). 

3. (’10) 8 Ind Cas 545 (545) (DB) (Mad). 


4CPC. 57. 
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Before the Act was passed, an overvaluation or undervaluation of a suit was 
considered as an irregularity governed by the provisions of S. 350 of the Code of 1859 or 
S. 378 of the Code of 1882 , corresponding to S. 99 of the present Code. Accordingly it was 
held that where such valuation affected tfie jurisdiction of the Court it was a valid ground 
of appeal. 4 Under the present Act, even if such valuation affects jurisdiction , it will not 
be a ground of appeal unless the merits of the case are also affected thereby. 8 

The section has however been held to be restricted in its applicability to cases where 
the valuation depends upon the discretion of the parties or the Court. It is not applicable 
to cases where the valuation is in violation of the rides of the Court-fees Act. 6 

Under S. 3G of the Stamp Act, 1899, where an instrument has been admitted, the 
admission cannot be called into question at any subsequent stage of the proceeding, 
whether in the original Court itself or in the Appellate Court on the ground that the 
instrument has not been duly stamped. 7 But the Appellate Court may make a declaration 
that the document is not stamped or is insufficiently stamped, and may cause it to be sent 


f (’33) 20 AIR 1933 All 249 (252):55 A11315(FB). 
('90) 14 Mad 183 (185)(DB). (Overvaluation enabl¬ 
ing higherCourt to try suit.) 


4. (’69) 11 Suth W R 257 (257) (DB). 

(’68) 10 Suth W R 207 (207) (DB). 

(’70) 14 Suth W It 195 (196) (DB). 

(’82) 8 Cal 834 (836) (DB). 

(’82) 4 All 289 (291) (DB). (Valuation not affecting 
jurisdiction.) 

(1864) 1 Bom H C R 163 (164) (DB). (Error in valua¬ 
tion not affecting jurisdiction is no ground for 
interference.) 

(’75) 24 Suth W R 225 (226) (DB). (Error not 
affecting jurisdiction is no ground for interference.) 

(’69) 4 Beng L R A C 139 (142) (DB). (Under¬ 
valuation not affecting jurisdiction is no ground 
for interference.) 

(’70) 13 Suth W R 325 (326) (DB). (Valuation not 
affecting jurisdiction.) 


5. (’97) 1 Cal W N 136 (137) (DB). (If suit is not 

prejudicially affected, defect of jurisdiction is cured 
by S. 11, Suits Valuation Act, VII of 1887.) 
t (’03) 25 All 174 (178) (FB). 

(’l l) 1 AIR 1914 All 128 (128): 36 All 58 (DB). 
(*97) 24 Cal 661 (667) (DB). 

(’17/ 4 AIR 1917 All 79 (80) (DB). 

(’04) 31 Cal 849 (856) (DB). 

(’12) 16 Ind Cas 46 (47) (DB) (Cal). 

(’05) 15 Mad L Jour 487 (488) (DB). 

(’01) 24 Mad 43 (45) (DB). 

(’18) 5 AIR 1918 Mad 590 (591). (A mere change 
of jorum due to undervaluation cannot be said to 
affect the case on the merits.) 

(’18) 5 AIR 1918 Lab 369 (370) : 1918 Pun Re 
No. 21. (Case heard by inferior Court which should 
have been heard by superior Court.) 


(’19) 6 AIR 1919 Cal 984 (985) (DB). (District 
Munsif trying suit triable by higher Court may be 
said to cause prejudice to the trial.) 

1 See (’17) 4 AIR 1917 Cal 812 (814) (DB).] 

Also see S. 21 N. 1 and Ss. 100 & 101 N. 24. 


6. (’94) 1891 Pun Re No. 132, p. 500 (501). 
f (’15) 2 A I R 1915 Lah 185 (185). (Case under 
rules framed under the Suits Valuation Act.) 


(’10) 1910 Pun L R No. 214, p. 654 (655). 

(’20) 7 AIR 1920 Lah 112 (112). (Valuation fixed 
by the rules of Chief Court.) 

7. (’07-09) 1907-09 UppBur Rul, Stamp Act, page 3: 
4 Ind Cas 1086 (1088). (Admission of pronote 
with an uncancelled stamp.) 

(’23) 10 A I R 1923 Lah 143 (144) (DB). 

(’10) 7 Ind Cas 582 (583) (DB) (Cal), 
f (’15 j 2 AIR 1915 Cal 280 (281) (DB). 

(’19) 6 AIR 1919 Cal 235 (239) (DB). 

(’16) 3 AIR 1916 Upp Bur 2 (3). 

(’94) 18 Bom 737 (738) (DB). 

(’79) 2 All 554 (559) (DB). (Mere irregularity under 
S. 578 of the Code of 1882.) 

(’82) 5 Mad 220 (221) (DB). (Reception of unstamp¬ 
ed document held not to be a ground of appeal 
under S. 578 of the Code of 1882.) 

(’78) 1 All 725 (726) (DB). tReception of unstamp¬ 
ed document held to be a mere irregularity under 
S. 350 of the Code of 1859.) 

(’74) 11 Bom H C R 129 (131) (DB).(Mere irregu¬ 
larity under S. 578 of the prior Code.) 

(’67) 8 Suth W R 367 (368) (DB). 

(’69) 3 Beng L R A C 235 (237) (DB). 

(’98) 8 Mad L Jour 66 (68) (DB). (Case under S. 34 
of the Stamp Act of 1879 (present Section 36).) 

(’75) 23 Suth W R 170 (170). 

(’78) 3 Cal 787 (788, 789) (DB). 

(•82) 4 Mad 137 (140) (DB). 

(•70) 5 Beng L R A C 10 (10) (DB). 

(’81) 5 Bom 621 (627) (DB). 

(’69) 3 Beng L R A C 126 (130) (DB). 

(’71) 16 Suth WR6 (7) (DB). t 

(1865) 2 Mad H C R 321 (321, 322) (DB). 

(’66) 3 Mad H C R 297 (228) (DB). (Admission of 
unstamped document-Objection in second appeal 
— High Court should require the payment of 
penalty. The case was one under the btamp A 

(’12) 18 l 6 G 9 Ind Cas 96 (97) (Mad). (Wherean ex parte 
decree on an unstamped pronote is set aside and 
the trial is started de novo, the proceedings are not 
a subsequent stageof tbeoriginal ex parte proceed¬ 
ings and objections to the stamp can be taken m 
the de novo trial.) 
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to the Collector for action under S. Gl of the Stamp Act for prosecution or recovery of 
penalty. 8 

7. Objections to error, etc., when to be raised. — Section 99 does not 
expressly state when an objection to a misjoinder or error, defect or irregularity should 
bo taken. The following provisions show that an objection to the irregularities mentioned 
therein should be taken at the earliest possible opportunity — 

fl) Under S. 21 of the Code, an objection as to the place of suing should be 
taken at the earliest possible opportunity, and in all cases where issues are 
settled, at or before such settlement, see Notes on s. 21. 

(2) Under o. 1 R. 13 of the Code, an objection as to non-joinder or misjoinder 

of parties should be similarly taken at the earliest possible opportunity. 
See o. l R. 13, Note 2. 

(3) Under Order 2 Rule 7 of the Code, an objection as to misjoinder of causes of 

action should bo similarly taken at the earliest possible opportunity. See 
O. 2 R. 7, Note 2. 

(4) Under s. 11 of the Suits Valuation Act, an objection as to under-valuation 

or overvaluation of suits or appeals should be taken, in the Court of first 
instance, at or before the settlement of issues, or in the lower Appellate 

Court in the memorandum of appeal to that Court. 1 Also see S. 21 , Note l. 

% 

As regards other errors, defects and irregularities not specified above, it has been 
held that an objection not raised at the earliest possible opportunity will be taken as 
waived? Similarly, parties who have accepted an irregularity cannot object to or go back 
upon it afterwards. 8 There cannot, however, be a waiver of a total want of jurisdiction,* 
or of an objection affecting Government revenue, 5 nor can the mere failure to appeal 
against an illegal order be taken to operate as a consent to the passing of such an order. 0 


8 . (’ 86 ) 12 Cal 64 (67) (DB). (Cose under Stamp 
Act of 1879, S. 50 (Section 61 of the persent Act).) 

Note 7 

1. (’74) 22 Suth W R 433 (434) (DB). 

(*17) 4 AIR 1917 All 79 (80) (DB). 

Z.-frCSG) 8 All 576 (580) (FB). (Case closed by pre¬ 
decessor Judge except for argument — Successor 
bearing arguments and pronouncing judgment.) 
f (’20) 7 AIR 1920 Cal 597 (598, 599) : 46 Cal 978 
(DB). (Judgment signed by one Judge and pro¬ 
nounced by another—Ob-ection not raised.) 

(’83) 10 Cal 626 (634) : 11 Ind App 26 (PC). (Ir¬ 
regular representation of minor plaintiff.) 

('96) 1896 Pun Re No. 48, p. 133 (137). (Defect in 
signing a plaint.) 

(’07) 4 Low Bur Rul 284 (285, 286). (Plaint not 
signed by plaintiff but by authorised agent.) 

(’07) 6 Cal I. Jour 22 (25) (DB). 

(’05) 3 Low Bur Rul 49 (50). (Admissibility of copy 
of document.) 

(’ 97 - 01 ) 2 Upp Bur Rul 237. (Re-opening of case 
under S. 103 of the old Code.) 

(’69) 12 Moo Ind App 495 (503) (PC). (Improper 
rejection of evidence.) 

(’87) 11 Bom 320 (324) (DB). (Admission of copy 
of a copy.) 

(’82) 1882 Pun Re No. 161. p. 485 (486) (DB). 
(Omission to file record of evidence with report of 
commission.) 


(’81) 6 Cal 666 (670) (DB). (Document received in 
Court below without objection.) 

3. (’14) 1 AIR 1914 Lab 339 (341) (DB). (Commis¬ 
sioner not formally appointed — Parties accepting 
the appointment.) 

(’18) 5 A I R 1918 Pat 315 (316). (Acceptance of 
pecuniary jurisdiction in lower Court will euro 
defect.) 

(’24) 11 AIR 1924 All 94 (95) : 45 All 608 (DB). 
(Major defendant represented in suit as minor, but 
himself conducting the case without objection.) 

[See also (’42) 29 AIR 1942 Pat 243 (244) (DB). 
(Where the party doe 9 not appeal from a decree 
in suit in which two distinct causes of action were 
joined and does not raise any objection to the 
frame of the suit on that ground, the validity of 
the decree cannot be subsequently questioned in 
another suit on ground of want of jurisdiction.)] 

4. t (’09) 2 Ind Cas 677 (680) (All). 

(*69) 6 Bom H C R A C 20 ( 22 ) (DB). (Non-objec- 
tion to defect affecting jurisdiction.) 

(’85) 7 All 230 (243) (FB). (Per Mahmood. J.) 

(’01) 1901 Pun Re No. 35, p. 104 (106) : 1901 Pun 
L R No. 47, p. 147 (DB). 

(1864) 2 Bom H C R 162 (166) (SB). (Failure to 
ohjrct limitation ) 

5. (’79) 2 All 554 (559, 560) (DB). 

6 . f (’09) 32 Mad 83 (85): 1 Ind Cas 746 (716) (DB). 
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APPEALS FROM APPELLATE DECREES 


lOO. [S. 584.] (1) Save where otherwise expressly provided in the 

Second appeal body of this Code 8 or by any other law for the time being 

in force, 4 an appeal shall lie to the High Court 6 from every 
decree 8 passed in appeal 6 by any Court subordinate 7 to a High Court, on 
any of the following grounds, namely :— 

(a) the decision being contrary to law 12 * 20 or to some usage having 

the force of law ; 21 

(b) the decision having failed to determine some material issue of 

law or usage having the force of law; 22 

(c) a substantial 24 error or defect in the procedure 26 ' 27 provided by 

this Code or by any other law for the time being in force, 
which may possibly have produced error or defect in the 
decision of the case upon the merits. 24 

(2) An appeal may lie under this section from an appellate decree 
passed ex parte. 04 

[1877, S. 584; 1859, S. 372.] 


Second appeal on 
no other grounds. 


lOl. I s. 585.] No second appeal shall lie except 
on the grounds mentioned in section 100. 23 64 

[1877, S. 585.] 

SECTIONS 100 & 101 


Synopsis 


1. Legislative changes. 

2. Scope, object and applicability oi the 

sections. 

3. “Save where ‘otherwise expressly pro¬ 

vided in the body of this Code.” 

4. “Or by any other law for the time being 

in force.” 

5. “Appeal shall lie to the High Court from 

every decree passed in appeal.” 

6 . “High Court,” meaning of. 

7. “Court subordinate to a High Court.” 

8 . “Decree,” meaning of. 

9. Execution cases. 

10. Separate appeals against separate 
decrees. 

11. Grounds of second appeal — General. 

12. Contrary to law — General. 

13. Decision not based on legal evi¬ 

dence. 

14. Misconception of issue. See 

Note 12. 

15. Appellate Court assuming juris¬ 

diction. 

16. Exercise of discretion by the 

lower appellate Court. 


17. Omission to consider facts, evi¬ 

dence and proof. See Note 13. 

18. Findings on no evidence, or on 

surmises or on irrelevant and 
inadmissible evidence. See 
Note 13. 

19. Misappreciation of evidence. See 

Note 13. 

20. Disbelieving witnesses on 

grounds opposed to law. 

21. Contrary to usage having the force 

of law. 

22. Failure to determine any issue of law 

or usage having the force of law. 

23. Errors or defects in procedure 

General — Clause (c). 

24. The errors or defects must be 

substantial and must be such as 
to possibly produce error or 
defect in the decision on the 

merits. 

25. Omission to frame or try issues 

of facts properly. 

26. Defective judgment. 

27. Admission or rejection of evidence. 
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28. Question of law, question of fact and 
mixed q u e s t i o ns of law and fact — 
General. 

29. Construction of documents. 

30. Legal effect of document or transac¬ 

tion. 

31. Meaning of words. 

32. Inference from proved facts — Pre¬ 

sumptions and onus of proof. 

33. Admission or rejection of evidence 

and documents. See Note 27. 

34. Relevancy and sufficiency of evidence. 

35. Nature of tenancy. 

36. Nature of possession. 

37. Nature of property. 

38. Nature of contract or transaction. 

39. State of mind, acquiescence, good 

faith, consent, intention, negligence, 
wilful neglect, misconduct, reason¬ 
able care, reasonable and probable 
cause and waiver. 

40. Existence of liability. 

41. Existence of custom. See Note 21. 

42. Status. 

43. Merger. 

44. Limitation. 

45. Existence of legal necessity for, and 

binding nature of, transaction. 


46. Existence of nuisance. 

47. Interpretation and applicability of the 

law. 

48. Abandonment. 

49. Foreign law. 

50. Acquisition of easement and cus¬ 

tomary rights of privacy. 

51. Miscellaneous. 

52. Finding of fact binding in second appeal. 

53. Finding of fact, when not binding in 

second appeal. 

54. Concurrent findings of fact. 

55. New case — General. 

56. New point involving pure question 

of law. 

57. New case of mixed questions of law 

and fact. 

58. Plea going to the root of the case. 

59. Plea of jurisdiction. • 

60. Plea of limitation, estoppel or res 

judicata. 

61. Plea abandoned or waived is barred, 
j 62. Who may appeal and who may not. 

63. Remand. 

64. Ex parte appellate decree is subject to 

second appeal. 


NOTE to the Synopsis. See the Notes indicated for the following topics : 


Adverse possession. See Notes 28, 3G and 57. 

Allowing additional evidence in appeal. See 
Notes 13, 1C, 2G and 52. 

Amendment in second appeal. See Note 55. 

Costs. See Note 16. 

Decision based on irrelevant evidence. See Notes 13 
and 21. 

Dismissal of first appeal for default. See Note 8. 

Erroneous or perverse finding of fact. See Notes 23 
and 52. 

Erroneous view of law. See Notes 12, 24, 47, 53 
and 5G. 

Finding based on no reasons or bad reasons. See 
Notes 23 and 53. 

Interpretation of leading cases. See Notes 47 
and 55. 


Legal conclusions from findings of facts. See 
Notes 28, 29, 32, 3G and 45. 

Misjoinder of parties or causes of action. See 
Notes 8, 24, 47 and 55. 

Misreading of evidence. See Notes 13 and 29. 

Pleas which can be taken for the first time in second 
appeal. See Notes 55 to 60. 

Refusal to extend time for tiling first appeal. See 
Notes 16 and 44. 

Refusal to summon witness or party. See Notes 1G, 
27 and 61. 

Second appeal where there is no first appeal. See 
Note 2. 

Special appeal under Bengal Rents Act. See 
Notes 2 and 4. 

Valuation and stamp. See Notes 8, 23, 24, 26 
and 55. 


1. Legislative changes. — The following are the changes introduced in 
section 100 : 

(l) The words “save where” have been substituted for the words “unless when” 
which occurred in the old section. 


(2) The word “expressly” is new. Even under the old Code, it had been held 
that the right of second appeal conferred by the Code was a valuable 
substantive right, that such a right could not he taken away by mere 
implication ; and that when the Legislature intended to take away the 
right it would do so expressly. The insertion of the word “ expressly ” 
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in the present section makes the position clear. 1 (In this connection, 
see Note 3.) 

(3) The words “body of” are new. 

(4) The words “for the time being in force” are new. 

(5) The word “specified” which occurred before the word “law” in the old section 

has been omitted. This change was introduced to set at rest certain doubts 
entertained under the old section, as to whether the words “specified law” 
meant statute law or law specified in the memorandum Of appeal. 2 

(G) The word “some” occurring before the word “usage” is new. 

Section 101 corresponds to S. 585 of the Code of 1882 without any change. 


2. Scope, object and applicability of the sections. — It has been seen in 
Note 2 on s. 0G that a right of appeal is not a natural or inherent right attaching to 
litigation, and does not exist and cannot be assumed unless expressly given by statute or 
by rules having the force of statute. 1 It has also been seen that parties cannot confer a 
right of appeal upon themselves in any matter by agreement or mutual consent. 2 These 
principles apply with equal force to second or special appeals and therefore, a right of 
second appeal does not exist unless expressly given by statutory provisions. Section 100 
is such an express provision, and it declares that a second or special appeal shall lie from 
every decree passed in first appeal on the grounds mentioned therein. Section 101 enacts 
that no second appeal shall lie except on the grounds mentioned in s. 100 . 3 

The scope of a first appeal differs from that of a second appeal in that the former 
is not limited to any particular grounds of appeal such as those provided by this 
section. The provision restricting the grounds that may be taken in second appeal is based 
on the ground of public policy expressed in the maxim interest reipublicce ut sit finis 
litium —it concerns the State that there be an end to litigation. 4 The conditions mentioned 
in the section must therefore be strictly fulfilled before a second appeal can be maintained 
and no Court in India or elsewhere has any power to add to or enlarge those grounds. 6 When 
a second appeal is brought up for admission, the Judge has jurisdiction to see whether the 
grounds mentioned in the section exist and to reject the appeal if no such grounds exist. 
And even if an order of admission had been passed ex parte by a single Judge of the High 
Court, it may be impugned and set aside by the Dench before whom the appeal is brought 
up for hoaring, on the ground that the reasons for the admission are erroneous or 
inadequate. 7 


Sections 100 & 101 — Note 1 

1. (’94) 17 Mud 1G7 (1G8) (DB). 

(’83) 9 Cal 838 (839) (DB). 

2. f (*91) 18 Cal 23 (26) : 17 Ind App 122 (PC). 
(’93) 20 Cal 93 (99, 100) : 19 Ind App 228 (PC). 

(Overruling 7 All G49 (FB).) 

Note 2 

1. (’42) 29 AIR 1942 Mud 73 (75) : ILR (1942) 
Mad 23G. 

*(’35) 62 Cal 701 (705) (DB). 
r Sec also (’88) 11 Mad 26 (34, 35, 36) : 14 Ind 
App 160 (PC). 

(’96) 19 Mad 199 (200).] 

2. See also (1862) Marsh 4. 

3. (’39) 26 AIR 1939 Rang 59 (63) (DB). (Section 
100, C. P. C., is an enabling Section—S. 101 how¬ 
ever restricts power.) 


4. (’21) 8 AIR 1921 Oudh 98 (99) : 24 Oudh Cas 
221. (Even at the cost of occasional error.) 

[Sec also (’18) 5 AIR 1918 PC 92 (94) : 46 Cal 
189 : 45 Ind App 183 (PC). (There must be some 
measure of finality in cases where the balance of 
evidence arises for decision.)] 


5. t (’91) 18 Cal 23 (30) : 17 Ind App 122 (1 C) 
(’80) 5 Cal 711 (712) (DB). 

(’89) 16 Cal 753 (755) : 16 Ind App 12o 



(’99) 26 Cal 53 (70) (SB). 

(*34) 21 AIR 1934 Cal 633 (635) : 61 Cal 365. 

6. (’06) 1906 All W N 63 (64). 

(•93) 15 All 367 (369) (DB). 

7. f (’75) 1 All 34 (37, 88, 39, 43) (FB). 

(’87) 9 All 11 (15) (DB). (Being barred by limita¬ 
tion.) 

(’86) 9 Mad 450 (451) (DB). 
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Sections ICO and 101 read together make it quite clear that — 

(1) a second appeal will lie only on the ground of an error in law or procedure 8 

and that 

(2) a second appeal will not lie merely on the ground of an error on a question 

of fact. 9 

It is the decision of the lower Appellale Court that is to be referred to in the 
grounds of second appeal, and not that of the original Court, 10 and no decree can be asked 
for in second appeal against a person against whom there was no first appeal. 11 Further, 
the decision of the lower Appellate Court will be considered only on the point raised by 
the appellant, and the rejection of the appeal does not mean that the High Court 
necessarily affirms all the findings which the lower Appellate Court may have incidentally 
come to. 13 

A decision that a particular question is not in dispute cannot be attacked in special 
appeal; the proper procedure in such a case is to apply for review. 13 

The rule that a finding of fact cannot be attacked in second appeal does not apply 
to second appeals to which the provisions of Ss. 100 and 101 of the Civil Procedure Code do 
not apply. 14 

As to the jurisdiction of the lower Courts, after an appeal is filed, over the 
subject-matter of the litigation and the effect of the exercise of such jurisdiction oh the 
second appeal, see section 9G, Note 2. 

The grounds of appeal set forth in this section have been extended to second 
appeals under various local or special enactments. 16 

The High Court will not set aside, in second appeal, a decree of the lower 
Appellate Court unless it is shown to be wrong. 10 

3. “ Save where otherwise expressly provided in the body of this 
Code.” — A second appeal will always lie to the High Court from an appellate decree 
of a Court subordinate to a High Court, unless precluded by some express provision of 
law. 1 Thus, where any section of the Code has declared that any decision shall bo final , 
no second appeal will lie from such decision. Tho following are some of such provisions— 

(i) Section 102; 2 (ii) Section 104; 3 


8 . (’39) 26 AIR 1939 Put 402 (403) : 18 Put 204 
(DB). (Question whether entry of rent in settle¬ 
ment rent roll is conclusive and whether party can 
prove it to he incorrect is question of law ) 

(’36) 23 AIR 1936 Pat 96 (97). 

[See (’34) 21 AIR 1934 Rah 291 (292).] 

9. See Note 56. 

10. <*13) 7 Low Bur Rul 39 (40) : 21 Ind Cas 232 
(232) (DB). 

11. (’OB) 12 Cal W N 625 (627) (DB). 

12. (*71) 15 Suth W R 91 (92) (DB). 

13. (’26) 13 AIR 1926 Cal 941 (942, 913) (DB). 

14. (’06) 1906 All W N 186 (186). (An appeal 
under the Agra Tenancy Act, 1901, is not a second 
appeal of tho description referred to in this section.) 

(’27) 14 AIR 1927 Cal 802 (804, 805) : 55 Cal 228 
(DB). (Appeal to High Court under Calcutta Muni¬ 
cipal Act, 8. 142, is not a second appeal within 
S. 100.) 

(’28) 15 AIR 1928 Cal 450 (451, 452). (Do.) 


(See also (’91) 18 Cal 302 (310): 17 Ind App 392 
(PC). (Appeals before the Punjab Chief Court 
from the Assistant Commissioner.) 

15. Agra Tenancy Act, No. Ill of 1926, Ss. 246 
and 254; N W P and Oudh Act, No. XX of 1890, 
Ss. 116 and 119-B; Madras, Gunjam and Yizaga- 
patam Act, XXIV of 1839, Rules 47 (2) and 48; 
The Bengal Tenancy Act, VIIIof 1885, S. 109 (A) 
(3); The Provincial Insolvency Act, V of 1920, S. 
75; See also the Burma Courts Act, XI of 1922 Sec¬ 
tion 11. 

16. (’38) 25 AIR 1938 All 116 (117). 

Note 3 

1. (’l l) 1 AIR 1914 P C 87 (89) : 37 Mad 443 : 41 
Ind App 258 (PC). 

[See also (’12) 39 Cal 241 (243, 244) : 13 Ind Cas 
193 (193, 194) (DB).] 

2. See Section 102, Note 1. 

(’43) 47 Cal W N 664 (666) (DB). 

3. (’78) 1 Mad 401 (402) (DB). 
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(iii) Order 47 Rule 7; 4 

(iv) Paragraph 1 G clause ( 2 ) of the second schedule 5 (now repealed). 1 

4. “Or by any other law for the time being in fo&e.”_The following 
are instances of other laws barring second appeal_ 

(1) Section 27 of the Provincial Small Cause Courts Act declaring that the 

decrees and orders of a Small Cause Court are final. 

( 2 ) Section 3S8 of the Succession Act, 1925 corresponding to section 2 G of the 

Succession Certificate Act, 18S9 now repealed. 1 

(3) Section 109A clause (3) of the Bengal Tenancy Act (Vin of 1885 ). 2 
See also the undermentioned cases. 3 


5. Appeal • shall lie to the High Court from every decree passed in 
appeal.” — An appeal will lie under this section to the High Court from every decree 
passed on appeal by any Court subordinate to the High Court, and the jurisdiction of the 
High Court in this respect cannot be limited without express words in any law to this 
effect. A second appeal will lie from the decree of an Appellate Court disallowing the 


(’33) 20 AIR 1933 Mad 838 (838). (Case falling 
under O. 21 R. 90—Np second appeal lies.) 

(11) 33 All 479 ( ISO) : 9 Ind Cas G66 (GG7) (DB). 
(02)i 4 Bom L R 138 (139). (Case falling under 
O. 39 R. 1—No second appeal lies.) 

C*2G) 13 AIR 192G Cal 229 (231) (DB). (Do.) 

(’24) 11 AIR 1924 Pat 803 (803) (DB). (Do.) 

( 3-5) 22 AIR 1935 Lab 962 (9G2). (Application 
under O. 21 R. 90—No second appeal lies.) 

(’35) 22 AIR 1935 Pat 109 (110). (No second appeal 
lies from order modifying an award against which 
an appeal lies under S. 104 (c) of C. P. C. But 
if the appeal is preferred from the decree and not 
from the order the form of the appeal might justify 
an admission of second appeal.) 

(’39) 20 AIR 1939 Sind G2 (G3) : ILR (1939) Kar 
417 (DB). (Order under O. 21 R. 92 — Second 
appeal does not lie.) 

(’3G) 23 AIR 1936 All 7G3 (764) (DB). (No second 
appeal lies from an order rejecting application 
under Order 21 Rule 90.) 

(’3G) 23 AIR 1936 Pat 119 (120). (Order allowing 
deposit arid setting aside execution sale — Second 
appeal docs not lie.) 

Also see Section 104 Note 21. 

4. See O. 47 R. 7, Note 9. 

5. (’88) 10 All 8 (12). 

(’26) 92 Ind Cas GOO (GOO) (DB) (All), 
t (’28) 15 AIR 1928 Oudh 1 (3) : 3 Luck 1 (FB). 
(Trial Court setting aside award—Lower Appellate 
Court decreeing suit in terms of award — Second 
appeal lies.) 

Note 4 


1. (’94) 17 Mad 1G7 (168) (DB). (The words “shall 
be final” in S. 26, cl. 3 were held to preclude 
second appeal.) 

('81) G Cal 40 (41) (DB). (No appeal lies from any 
order of the District Judge refusing an application 
to re-call a certificate granted under Act XXVII of 
I860, Succession Certificate Act.) 

(’93) 20 Cal G41 (642) (DB). (No appeal from any 
order directing security for grant of certificate.) 

I !See also (’75) 1 Cal 127 (130). (S. 6 of Act 
XXVII of 1860 limited to propriety or otherwise 


of a grant of certificate — No special appeal as to 
any other matter.)] 

2. (’41) 28 AIR 1941 Cal 58 (59) : ILR (1940) 2 
Cal 334. (Where the decree which was sought to 
be executed was in respect of a sum of Rs. 19-11-6 
only it was held that having regard to the provi¬ 
sions of S. 153 (a) Ben. Ten. Act, appeal did not 
lie to the High Court.) 

(*36) 23 AIR 1936 Cal 323 (323) (DB). (Question as 
to whether certain rent is payable or nothing at all 
is one deciding question of amount of rent annually 
payable by tenant —Second appeal is competent.) 
('SS) 15 Cal 231 (233) (DB). (Section 153, Bengal 
Act VIII of 1885 — Suit for arrears of rent— 
Amount below Rs. 100 — No question of title to 
land or interest in land—No second appeal.) 

(1900) 27 Cal 484 (488) (DB). (Do.) 

(’89) 16 Cal 596 (597) (DB). 

3. (’43) 30 AIR 1943 Cal 177 (179) (DB). (Bengal 
Tenancy Act, 1885 as amended by Act XVIII of 1940 
—Order rejecting application under S. 26 (g) (5) 
falls under S. 26 (g) (6) and is appealable as decree 
—Second appeal lies.) 

(’43) 30 AIR 1943 Mad 369 (370). (S 75 (1) of the 
Provincial Insolvency Act makes the order of the 
District Judge final except that a person aggrieved 
by decision of the District Court on appeal from a 
decision of a Subordinate Court under S. 4 may 
appeal to the High Court on any of the grounds 
mentioned in sub-s. (1) of S. 100, C. P. C.) 

(’10) 44 Cal W N 753 (754) (DB). (No second 
appeal lies from a decision by the Collector under 
S. 38 of the Bengal Landlord and Tenant Pro¬ 
cedure Act.) 

Note 5 

1. f (’83) 9 Cal 838 (839) (DB). % 

(’14) 1 AIR 1914 Bom 30 (31) : 38 Bom 340 (DB). 
(A special appeal from the decision of the Civil 
Judge at Vinchur under Bombay Regulation XIII 
of 1830, Cl. 5, lies to the High Court.) 

(’97) 1 Cal W N 341 (343) (DB). (A second appeal 
lies from the judgment of the Judicial Commis¬ 
sioner under Cbota Nagpur Landlord and Tenant- 
Procedure Act, I of 1879, S. 144.) 
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cross-objections of the respondent. 2 It does not matter in what character the appeal 
reaches the first Appellate Court. Where an appeal was preferred to the District Court 
against the dismissal of certain claim proceedings under the Madras Forest Act, 18S2, and 
it was contended that no second appeal lay from the decree of the District Court, their 

Lordships of the Privy Council observed as follows : 

“In their Lordships’ opinion this objection is not well founded. Their view is that where 
proceedings of this character reach the District Court that Court is appealed to as one of the ordinary 
Courts of the country, with regard to whose procedure, orders and decrees the ordinary rules of the 
Civil Procedure Code apply .... If the ordinary Courts of the country are seized of a dispute of that 
character it would require, in the opinion of the Board, a specific limitation to exclude the ordinary 
incidents of litigation.” 3 

Where the subject-matter of the appeal is not a decree at all, no second appeal 
will lie. 4 

Appeals are to be preferred against the decree and not against the judgment. - * 
Consequently, a person who has obtained a decree in his favour cannot prefer an appeal 
on the ground that he is dissatisfied with some particular expressions or findings against 
him. 6 A party must, if he wishes to appeal against the finding on a particular issue 
against him, apply for amendment of the decree by embodying therein the decision on 
the issue. 7 But, where a decree is apparently in favour of a party but really aftects him 
adversely, he is entitled to appeal against such decree. Thus, where a suit for pre-emption 
is brought against the purchaser of certain property and the vendor thereof and the suit 
is dismissed on the ground that there is no valid sale and that therefore the plaintiff has 
no cause of action, the purchaser of the property is entitled to appeal against the decree 
although it is one dismissing the suit against him. 8 See Note f> on s. 9G for a full discussion. 

6. “High Court,” meaning of.—The expression “High Court” is not defined 
in the Code, and must therefore be taken to have the meaning given to it by the General 
Clauses Act, 1897. Under s. 3 (24) of that Act “High Court” used with reference to civil 
proceedings “shall mean the highest Civil Court of appeal (not including the Federal 
Court) in the part of British India in which the Act or Regulation containing the 
expression operates.” Thus, the expression is not limited to Chartered High Courts, i. e., 


(’84) 10 Cal 761 (763, 764) (DB). (A second appeal 
lies to the High Court from Sonthal Parganas in 
all Civil suits whereof the matter in dispute 
exceeds Its. 1,000—Bengal Act XXXVII of 1855.) 
(’14) 1 AIR 1914 Mad 135 (136, 137): 38 Mad 655 
(Dll). (Decree of a Deputy Collector under S. 213 
of the Madras Estates Land Act — Appeal to Dis¬ 
trict Judge therefrom—Second nppeal from appel¬ 
late decree lies.) 

(’22) 9 AIK 1922 Mad 119 (121, 122) : 44 Mad 697 
(DB). (Decree for rent under the Madras Estates 
Land Act—Second appeal lies even if the subject- 
matter is less than Its. 500 — S. 102, Civil Pro¬ 
cedure Code, does not apply.) 

(’88) 11 Mad 309 (314) (FBj. (An appeal lies to the 
High Court from a decision of the District Court 
passed under S. 10 of the Madras Forest Act, 1882, 
on appeal from decision of a Forest Settlement 
Otlicer.) 

*(’16) 3 AIR 1916 P C 21 (23) : 39 Mad 617 : 43 
Ind App 192 (PC). (Do.) 

■f (’14) 1 AIR 1914 P C 87 (89) : 37 Mad 443 : 41 
Ind App 258 (PC). (Even if there was an implied 
rule against second appeals under the Madras 
ltcnts Recovery Act, VIIIof 1865,a second appeal 


lies unless the right is taken away by any express 
enactment.) 

(1900) 10 Mad L Jour 398 (399, 100) (DB). (Second 
appeal lies against the decision of the District 
Judge passed in appeal against the decision of a 
Collector in suits under the Madras Rents Recovery 
Act, VIII of 1865.) 

(’31) 18 AIR 1931 Rang 56 (57) : 8 Rang 185. 
(Appeals under S. 11, Burma Courts Act, are in 
addition to appeals under this section.) 

(’35) 22 AIR 1935 Cal 89 (89) (DB). (Application 
under S. 173, Bengal Tenancy Act, to set aside 
sale — Question under S. 47, C. P. C. — Second 
appeal lies.) 

2. (’33) 20 AIR 1933 Lah 400 (402) (DB). 

3. (’16) 3 AIR 1916 PC 21 (23) ; 39 Mad 617 : 
43 Ind App 192 (PC). 

4. See Note 8. 

(’30) 17 AIR 1930 Lull 125 (125). (But the fact 
that no formal decree is prepared in accordance 
with the decision, is no bar to second appeal ) 

5. (’81) 6 Cal 319 (323) (FB). 

6. See S. 9G Note 6. 

7. (’Hi) 6 Cal 319 (323) (FB). 

8. (’36) 62 Cal 701 (706): 163 IndCas?5(77) (DB). 
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High Courts established by Letters Patent. The expression is wide enough to include 
Judicial Commissioners’ Courts and Chief Courts. 

7. “Court subordinate to a High Court.” — Section 100 only applies to 
appeals from Courts subordinate to the High Court. As to what are such Courts, see 
Notes on S. 3. Appeals within the High Court are not appeals to the High Court from a 
subordinate Court. Hence this section does not apply to such appeals. 1 

The Court of the Political Agent of the Southern Maratha Country has been held 
to be a Court subordinate to the High Court, and a second appeal will lie therefrom to 
the High Court." Where under a scheme-decree of the High Court directing the District 
Judge to select a trustee the latter does so, he acts simply as a persona designata and no 
appeal will lie to the High Court from his selection. 3 

8. “Decree,” meaning of. — See section 2 (2). As to decrees passed without 
jurisdiction and the right of appeal therefrom, see Note 15 . It is only where the decision 
of the lower Appellate Court amounts to a decree that an appeal lies therefrom to the 
High Court under this section; 1 otherwise not. 2 

9. Execution cases. — Where an order in execution amounts to a decree under 
S. 2 (2) read with s. 47, a second appeal will lie therefrom as in the case of every other 


Note 7 

1. (’40) 27 AIR 1940 Nng 39 (39) : I L R (1940) 
Nag 141 (FB). 

2. (’69) C Bom HCRAC75 (76) (DB). 

3. (’26) 13 AIR 1926 Bom 167 (167) (DB). 

Note 8 

1. f (’81) 6 Cal 319 (323) (FB). 

(’03) 26 Mad 224 (2291 (DB). 

(’17) 4 AIR 1917 All 134 (135, 136) (DB). 

(’15) 2 AIR 1915 Mad 322 (322)(DB). (First Court’s 
compromise decree confirmed in appeal — Second 
appeal lies ) 

(’87) 10 Mad 292 (294) (DB). (Decree disallowing 
cross-objections.) 

(’26) 13 AIR 1926 Cal 1105 (1105) (DB). (Order 
that appeal was not admissible as being time- 
barred is a decree ) 

(’86) 12 Cal 30 (31) (DB). (Do.) 

('04) 8 Cal W N 64 (65;. (Rejection of appeal on 
the ground that no appeal lies, amounts to a 
decree.) 

(’29) 16 AIR 1929 Rang 166 (166) : 7 Rang 136. 
(Suit for enforcement of award praying also that 
award be filed —Second appeal lies.) 

(’07) 10 Oudh Cas 245 (246). (Dismissal of suit in 
appeal — Second appeal lies.) 

(’37) 24 AIR 1937 All 284 (285). (Application by 
appellant’s pleader for postponement onground of 
inability to arguo — Appeal dismissed for want of 
prosecution— Dismissal of appeal amounts to deoree 
and second appeal is maintainable.) 

( 38) 25 AIR 1938 Cal 639 (640) (DB). (Order that 
appeal abates not only with regard to deceased 
respondent but with regard to all respondents is a 
decree and as such appealable.) 

(’82) 1882 l’un Re No. 185 p. 541 (DI3). (An order 
returning plaint in appeal for presentation to pro¬ 
per Court—Appeal lies.) 

\ Scc (’42) 29 AIR 1942 Mad 73 (74): ILR (1942) 
Mad 236. (Order does not become decree merely 


because it happens to be order which is final so 
far as Court passing it is concerned.)] 

2. (’42) 29 AIR 1942 Mad 73 (74) : I L It (1942) 
Mad 236. (Appeal to District Court from order of 
Collector under S. 74, Madras Estates Land Act— 
Order affirmed — No appeal under S. 100 as order 
of District Judge is not decree.) 

(’42) 29 AIR 1942 Mad 599 (600): ILR(1942) Mad 
959. (Appeal to District Judge against decision of 
Collector underS.20A, Madras Estates Land Act— 


No second appeal lies a3 decision of Distriot Judgo 
though styled decree is only an appellate order.) 
(’14) 1 AIR 1914 Cal 795 (795) (DB). (No second 
appeal for dismissal of suit for misjoinder of 
parties.) 

f (’33) 20 AIR 1933 Mad 695 (696) : 56 Mad 984. 
(Application under S. 4 (2) is not suit and order 
refusing it is not a decree.) 

(’05) 15 Mad L Jour 487 (488)(DB). (No appeal lies 
against the decision of an Appellate Court to 
exeroise the powers conferred by S. 11 of the 
Suits Valuation Act, VII of 1887.) 

(’15) 2 AIR 1915 Lab 213 (213). (If lower Appel¬ 
late Court dismisses appeal on the ground that 
notices were not served within three weeks as 
required by S. 169, Companies Act, second appeal 
is not competent.) 

;*97) 24 Cal 319 (320) (DB). (Order granting review 
of judgment set aside on appeal —No second appeal 
lies) 

■01) 28 Cal 177 (179) (DB). (Order under S. 206 of 
the old Code amending decree is not a decree and 

no second appeal lies.) , 

f(’28) 15 AIR 1928 Lah 352 (353): 9 Labi 176 
(DB). (Appellate order under S. 151 or S. lo2 of 
the Code correcting omissions in judgment No 

second appeal.) . . 

’02) 29 Cal 60 (62,63) (DB). (Order dismissing a 
suit for default of appearance is not a decree—First 

or second appeal barred.) 

[See (’82) 8 Cal 126 (129) (DB).] 
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decree. 1 Where, however, a second appeal is barred in the suit itself, e.g., suits of a 
small cause nature, no second appeal will lie from an order in execution in such a suit 
though such order may fall under S. 47 and amount to a decree. 2 In the case of orders 
in execution which do not amount to decrees, no second appeal will lie, though a first 
appeal may lie if the order falls under section 104, as an appealable order. 3 

10. Separate appeals against separate decrees. — Where, in appeals 
relating to the same matter between the same parties, the lower Appellate Court passes 
separate decrees, then separate appeals should be filed with respect to those decrees. 1 As 
to when can a consolidated appeal bo preferred, see o. 41 R. l, Note 15. 

11. Grounds of second appeal — General. — A second appeal will lie on 
the following grounds and on none other — 

(1) The decision being contrary to law . See Note 12. 

(2) The decision being contrary to usage having the force of law. See Note 21. 

(3) Failure to determine some material issue of law. 

(4) Failure to determine some material issue of usage having the force of law’. 

(5) Substantial error or defect in procedure which may possibly have affected 

the decision of the case on the merits. See Note 23. 

12. Contrary to law—General. — A Court commits an error of law if it acts 

contrary to, or fails to apply the provisions of, any law 1 or any legal principle. 2 Thus, 
the failure to draw a ju'esumption under Ss. 79 to 85 of the Evidence Act, 1872, is an error 

of law. But the w'ord “law” is not limited to statute law alone 3 but will also include 

general principles of law.* In deciding disputes before them, Courts should act in 
accordance with such principles of law. Thus, 

(1) They should clearly understand the issue or the matter in dispute before 

them. A misconception of issue or of the true-questions in controversy in 

the case is an error of law. 5 

(2) They should arrive at their findings of fact from the evidence tendered 

before them. A finding based on no evidence or in disregard of evidence 


Note 9 

1. f (’33) 20 AIR 1933 All 57 (59) : 54 All 1031 
(DB). 

2. See Section 102, Note 1. 

3. Seo Section 104, Clause (2). 

(’40) 27 AIR 1940 All 28 (28). (Under Agra Tenancy 
Act an order in execution passed by a Revenue 
Court is not a decree — Second appeal, therefore, 
does not lie.) 

Note 10 

1. C88) 11 Mad 280 (282) (DB). 

Note 12 

1. (’05) 27 All 688 (691) (SB). (Refusal to apply the 
law to the case.) 

[See ('36> 164 Ind Cas 315 (316) (I’at).] 

2. (’26) 13 AIR 1926 Lab 653 (654) (DB). (Error 
as to onus of proof.) 

(’32) 19 AIR 1932 Lnli 56 (57). (Raising a legal 
presumption not warranted by law.) 

3. ( 93) 20 Cal 93 (99, 100): 19 Ind App 228 (I’C). 

4. (’93) 20 Cal 93 (99, 100): 19 Ind App 228 (PC). 

5. (’40) 27 AIR 1910 Mad 299 (301) (DB). (Lower 


Court falling into serious errors of law in dealing 
with principal questions arising in case and also 
failing to view some of the questions from the 
correct standpoint — High Court considered the 
questions.) 

(•26) 13 AIR 1926 Lab 535 (536). (Decision based 
upon the finding whioh is dead against case.) 

(’22) 3 L R All Rev 222 (224). 

(’75) 23 Suth W R 87 (88, 89) (DR). 

+ (”25) 12 AIR 1925 Lab251 (251). (Misconception 
as to the nature of claim.) 

(1865) 2 Mad FI C R 441 (442) (DB). 

(’82) 8 Cal 975 (980) (D15). (Decision on alternative 
title by twelve years adverse possession not alleged 
in the plaint.) 

(T2) 13 Ind Cas 455 (456) (l)B) (Cal). 

(T9) 6 AIR 1919 P C 29 (31) : 47 Cal 107 : 46 Ind 
App 140 (PC). 

(’03) 27 Bom 271 (276) (DB). 

(’73) 19 Suth \V R 267 (267) (DB). 

(’74) 23 Suth \V R 160 (161) (DB). 

(’27) 14 AIR 1927 Nag 180 (184). 

*(’38) 25 AIR 1938 Nag 470 (172): ILR (1938) Nag 
535. 
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or on inadmissible evidence 6 or on assumptions of facts without inquiry 7 
is an error of law. . .... 

(8) They are bound to dratv, for the purpose of deciding the issue before them, 
such inferences of fact as are reasonable from the facts placed before 
them. 8 A refusal to draw any inference from proved facts one way or thd 
other 9 or the drawing of an inference which cannot be drawn from, and is 
not warranted by the facts is an error of law. 10 

(i) The Appellate Court is bound to remember the rule that the onus is on the 
appellant to show that the decision of the lower Court is wrong. 11 The 
overlooking of this principle is an error of law. 12 


13. Decision not based on legal evidence. — A decision of a Court must, 
in law’, be based on the evidence, oral and documentary, legally adduced in the case. 
A Court will therefore be committing an error of law _ 

(1) if it bases its decision on no evidence at all, 1 and on mere surmises and 

conjectures; 2 

(2) if it bases its decision on irrelevant 3 and inadmissible evidence 4 as such 

evidence is no legal evidence; ' 


6. (’37) 24 AIR 1937 Sind 3G (36) (DB). (No evi¬ 
dence to support finding.) 

See Also note 13. 

7. (’16) 3 AIR 1916 Cal 691 (691) (DB). 

8. (’30) 17 AIR 1930 Lab 443 (444). (Documents 
creating obligation in bands of the obligor—Court 
may presume that the obligation is discharged.) 
[See (’40) 27 AIR 1940 All 349 (350) (DB). (The 

High Court in second appeal is entitled to come 
to a finding of fact where the lower appellate 
Court has omitted to arrive at*such a finding.)] 

9. See Note 32. 

10. (’66) 11 Moo Ind App 7 (23) (PC). 

See also Notes 28, 29 and 53. 

11. (’22) 9 AIR 1922 Lab 127 (130) (DB). 

12. ( 17)4 AIR 1917 Bah 297 (300) : 1917 Pun 
Re No. 106 (DB). 

Note 13 

1. (’40) 27 AIR 1940 Oudh 35 (37) : 15 Luck 191 
(DB). (Decision against a party because he did not 
produce certain exhibit in the Court which in fact 
was not in his power to produce— Held, error of 
law.) 

(’24) 11 AIR 1924 Pat 67 (68) (DB). 

*(’90) 17 Cal 875 (882) (PC). 

(’29) 16 AIR 1929 Rang 257 (258) : 7 Rang 751. 
(’32) 19 A I R 1932 Lab 293 (294) : 13 Lab 116 
(DB). 

(’07) 11 Cal W N 83 (84) (DB). 

(’06) 4 Cal L Jour 198 (203) (DB). (A misreading of 
evidence is not a ground of second appeal.) 

(’76) 25 Suth W R 101 (101) (DB). (Finding on 
basis of document not proved.) 

(’87) 14 Cal 740 (747) : 14 Ind App 101 (PC). 
(When possession for a long period is proved, 
there is not an entire absence of evidence of 
ownership.) 

f (’19) 6 AIR 1919 P C 29 (30) : 47 Cal 107 : 46 
Ind App 140 (PC). 

t (’ll) 1 AIR 1914 1> C 67 (71) : 41 Cal 972 : 41 
Ind App 110 (PC). 


[See however (’14) 1 AIR- 1914 Mad 118 (119) 
(DB). (A finding though based on no positive evi¬ 
dence but upon probabilities and circumstances 
will not be disturbed.)] 

2. (’82) 1882 All W N 6 (6) (DB). 

(’20) 7 AIR 1920 Pat 264 (266) (DB). 

(’26) 13 AIR 1926 Lah 659 (660) : 8 Lab 30 (DB). 
(’30) 17 AIR 1930 Lah 150 (151) (DB). 

(’24) 11 AIR 1924 Lah 465 (466) (DB). 

(’18) 5 AIR 1918 Pat 632 (633) (DB). 

*(’85) 7 All 649 (654) (FB). (Conjecture — Case 
overruled on another point in 19 Ind App 228 : 
20 Cal 93 (PC).) 

(’35) 22 AIR 1935 Mad 190 (191) (DB). 

(’07) 34 Cal 456 (461) (DB). (Finding being merely 
an expression of opinion and does not indicate on 
what grounds it is based.) 

[See also (’42) 29 AIR 1942 Pat 386 (387) (DB). 
(No interference in second appeal, as finding on 
question of fraud, could not be said to be merely a 
surmise or conjecture.)] 

3. (’13) 20 Ind Cas 810 (810) (DB) (Cal). 

(’12) 36 Mad 168 (176): 17 Ind Cas 353 (356, 359) 
(DB). (Personal knowledge of Judge of facts but 
not proved by evidence.) 

t (’27) 14 AIR 1927 Pat 209 (212) : 6 Pat 698 
(FB). (Question of fact decided by Court holding 
itself bound by a previous decision of its High 
Court.) 

4. (’86) 1886 Bom P J 284 (DB). 

(’32) 33 Pun L R 225 (227) (DB). 

(’21) 63 Ind Cas 811 (811) (DB) (All). 

(’23) 10 AIR 1923 Lah 630 (631) (DB). (Inad¬ 
missible evidence cannot be made admissible by 

consent of parties.) . . . . . 

(’20) 7 AIR 1920 Lah 322 (323). (Basing judgment 
on document not tendered and not on record,) 

(’73) 20 Suth W R 474 (475, 476) (DB). . 

(’ll) 9 Ind Cas 621 (622) (Cal). (Admission by a 
pleader based on erroneous construction of an 

enactment.) 
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(8) if it misreads the evidence, i. e., assumes certain evidence to exist where 
, there is none 5 or vice versa? 

( 4 ) if it disregards or fails to consider material evidence in arriving at the 
conclusion. 7 
See also Note 21. 

But the mere non-mention of a particular evidence or document in the judgment 
will not mean that it has not been considered, 8 though if evidence of obvious weight and 
importance, or the evidence relied upon by the first Court, has not been dealt with in 
the judgment, it may be regarded as sufficient proof that the evidence has not been 
considered. 9 But the High Court will not interfere in second appeal with the judgment 
of the first Appellate Court on the ground of the failure to consider material evidence, if 
such evidence had not been brought to the notice of the lower Appellate Court 10 or if it 
had not been relied upon before the said Court. 11 

14. Misconception of issue. — See Note 12. 


(’91) 13 All 537 (541). 

f (’35) 22 AIR 1935 Oudh 41 (43) : 10 Luok 423 
(DB). 

C See (’74) 22 Suth W R 272 (273) (DB). (Com- 
parison of signatures is a method contrary to 

lfliW.)] 

£But see (1900) 24 Bom 591 (594, 596) (DB). 
(Where a deposition made in another suit, to which 
special appellant was not a party, was admitted 
and used by the first Court without any objection 
on the part of the special appellant, it was held 
that he could not be allowed to object to it on a 
special appeal.)] 

5. (’75) 24 Suth W R 119 (119, 120) (DB). 

(’32) 19 AIR 1932 Lab 128 (128). 

’21) 4 Lah L Jour 307 (308). 

’16) 3 AIR 1916 Lah 36 (37): 1916 Pun Re No. 81. 
(’28) 15 AIR 1928 Oudh 333 (334). (Acting on sup- 
posed admission which was never made.) 

(’12) 15 Ind Cas 515 (516) (DB) (Cal). 

6. (’18) 5 AIR 1918 Cal 544 (544) (DB). 

(’74) 22 Suth W R 278 (279) (DB). 

(’73) 20 Suth W R 474 (475, 476) (DB). 

(’96) 20 Bom 753 (754) (DB). 

7. (’ll) 28 AIR 1941 Oudh 468 (472) : 16 Luck 
626. 

(’41) 28 AIR 1941 Oudh 615 (617) : 17 Luck 109 
(DB). (Failure by lower appellate Court to con¬ 
sider evidence in case is error of law though it has 
not upset the trial Court’s finding.) 

(’40) 27 AIR 1940 P C 192 (196, 197): ILR (1940) 
KarPC 380: ILR (1941) Bom 107 (PC). (When 
the existence of a document does not appear from 
the judgment of the first appellate Court to have 
been appreciated by it, and no elTect whatever is 
given to the statutory presumption arising from 
the doournent, the questions of fact as well as of law 
are open in second appeal as well as in Privy 
Council appeal.) 

(’40) 27 AIR 1940 Oudh 35 (38) : 15 Luck 191 
(DB). (To disregard the evidence of a witness on 
the ground that he has made a statement which 
he has in fact not made is a mistake of law.) 

(’40) 27 AIR 1940 Pat 137 (140): 18 Pat 768 (DB). 
(Ignoring Record of Rights.) 


(’81) 7 Cal 263 (267). 

(’02) 6 Cal W N 357 (359) (DB). 

(’91) 16 Bom 477 (479) (DB). 

(’28) 15 AIR 1928 Cal 136 (137) (DB). (Appellate 
Court discarding evidence before commissioner.) 
(’22) 9 AIR 1922 Pat 562 (563) (DB). (Commis¬ 
sioner’s report — Failure of lower Appellate Court 
to consider.) 

(’09) 9 Cal L Jour 415 (421) (DB). (Where in the 
absence of better evidence the lower Appellate 
Court did not accept a topographical survey map 
as evidence of possession at the time the map was 
made, it erred in law.) 

(’15) 2 AIR 1915 Lah 414 (415). (Considered as 
material irregularity in procedure.) 

(’07) 11 Cal W N 1028 (1030) (DB). (Wrong ex- 
elusion of settlement proceedings.) 

(’03) 30 Cal 207 (210) (DB). 

(’87) 10 Mad 363 (365) (DB). 

(•85) 11 Cal 499 (501) (DB). 

(’35) 22 AIR 1935 Oudh 394 (399) : 11 Luck 209 
(DB). (Finding based solely on erroneous legal 
presumption without considering oral evidence.) 
(’35) 22 AIR 1935 Mad 701 (703). 

Also see Note 53. 

8. (’18) 5 AIR 1918 Pat 291 (294, 295). 

(’34) 21 AIR 1934 All 941 (942). 

(’18) 5 AIR 1918 A'l 244 (245). 

(’12) 13 Ind Cas 495 (495) (DB) (Cal). 

(’19) 6 AIR 1919 Oudh 187 (188). (Need not refer 
to every portion of the evidence.) 

(’37) 24 AIR 1937 Cal 371 (372). 

\ (’39) 26 AIR 1939 Nag 221 (223) : I L R (1939) 
Nag 510 (DB). 

(’37) 1937 Mad W N 393 (395). 

(’35) 22 AIR 1935 All 351 (353). 

9. f (’19) 6 AIR 1919 Oudh 44 (45) : 22 Oudh Cas 
312 (DB). 

[See also (’34) 21 AIR 1934 Pat 66 (67). (Finding 
of fact arrived at without proper discussion of 
evidence is not binding in second appeal )] 

MUDB* AIB 1917 ra ‘ 578 (579) : 2 p »‘ L Jour 
11.(’29) 11 Lah L Jour 381 (384) (DB). 
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15. Appellate Court assuming jurisdiction. — An Appellate Court acts 
contrary to law if it acts without jurisdiction in any matter. 1 It has already been seen in 
Note 14 on S. 96 that a decree made without jurisdiction possesses nonetheless the qualities 
of a “decree” and that an appeal is competent from such decree. The same principles 
apply to first appellate decrees which are appealable under this section. 2 

But every decree, whether passed with or without jurisdiction, is appealable under 
this section only where there is no express provision to the contrary in the body of the 
Code or in any other law for the time being in force. Thus, S. 27 of the Provincial 
Small Cause Courts Act, 1887, provides that a decree or order of a Small Cause Court 
shall be final. Similarly, an order passed under o. 21 Rr. 60, 61 , 98, 99 or 101 has been 
declared by o. 21 Rr. 63 and 103 to be conclusive. Where in such cases an appeal is 
entertained by the lower Appellate Court, no second appeal will lie even though the 
adjudication of the first Appellate Court may amount to a decree. It has accordingly been 
held by the Madras High Court in the undermentioned case 3 and by the Bombay High 
Court 1 that no second appeal will lie from the decree of the first Appellate Court where 
the first appeal itself is not competent in law. The Allahabad, 6 Calcutta, 6 Lahore 7 and 
Patna 8 High Courts and the Madras High Court in the cases noted below 9 have, however, 
held that a second appeal will lie even if no appeal lay to the first Appellate Court. The 
decisions are merely based on the view that a decree passed without jurisdiction is 
nevertheless a decree and is open to appeal. The fact that even a decree is appealable 
only “save as otherwise expressly provided” was not adverted to in those decisions. It is 
submitted that the decisions cannot be accepted as correct. In the undermentioned case 10 


Note 15 

1. t(’18) 5 AIR 1918 Cal 435 (436) : 45 Cal 926 
(DB). 

(’36) 23 AIR 1936 Lab 575 (576) (DI3). (Absence 
of jurisdiction to bear appeal is good ground for 
second appeal.) 

2. f (’18) 5 AIR 1918 Cal 435 (436) : 43 Ind Cas 
758 (759) : 45 Cal 926 (I)B). 

(’33) 20 AIR 1933 All 403 (404) (DB). 

*(’12) 16 Ind Cas 940 (942) (DB) (Cal). 

(’93) 3 Mad L Jour 231 (236) (DB). 

(’10) 8 Ind Cas 26 (27) (l)B)(Cal). (Order not under 
S. 47 dealt with as if it is under S. 47.) 

(’31) 18 AIR 1931 Lab 96 (96). 

(’26) 13 AIR 1926 Mad 1089 (1089) (DB). 

(’26) 13 AIR 1926 Pat 164 (165) (DB). 

(’28) 15 AIR 1928 Oudh 224 (225) (DB). 

3. (’21) 8 AIR 1921 Mad 612 (614) (DB). (Remedy 
is by revision petition.) 

4. (’04) 28 Bom 458 (460) (DB). 

5. (*24) 11 AIR 1924 All 183 (185). 

(’26) 13 AIR 1926 All 401 (401, 402). 

(’91) 13 All 575 (576) (DB). 

(’14) 1 AIR 1914 All 402 (402). 
f(‘25) 12 AIR 1925 All 737 (738) : 47 All 934 
(DB). 

(’39) 26 AIR 1939 All 22 (23). 

(’31) 21 AIR 1934 All 825 (826) (DB). 

6. (’ll) 28 AIR 1941 Cal 441 (441). (AIR 1925 
Cal 1032, doubted but followed.) 

+ (’25) 12 AIR 1925 Cal 1032 (1032) (DB). 

(’19) 6 AIR 1919 Cal 368 (369) (DB). 

(’17) 4 AIR 1917 Cal 320 (325) (DB). 

(1900) 27 Cal 362 (363) (DB). 

(’30) 105 Ind Cas 249 (250, 251) (Cal). 

[Sec (’27) 14 AIR 1927 Cal 633 (635) (DB).] 


[But see (’02) 6 Cal W N 614 (615) (DB). (Where 
no appeal lies to the first appellate Court no 
second appeal will lie.)] 

7. (’30) 17 AIR 1930 Lab 1065 (1066). 

(’35) 22 AIR 1935 Lab 319 (319). 

(’36) 23 AIR 1936 Lab 212 (213). 

(See however (’34) 21 AIR 1934 Lah 79 (80). 
{Held, doubtful—Second Appeal treated as revi¬ 
sion petition.)] 

8. (’42) 29 AIR 1942 Pat 369 (370). (If an appel¬ 
late Court entertains an appeal which does not lie 
to that Court, a second appeal lies against the 
decision of that Court — Order not under S. 47 
dealt with as an order under that seotion.) 

(’41) 28 AIR 1941 Pat 616 (617) (DB). (Even as¬ 
suming that second appeal is incompetent, decision 
of lower Court being one without jurisdiction, is 
liable to be set aside in revision under S. 115, C.P. 
Code, the second appeal being treated as revision 
application.) 

f (’30) 17 AIR 1930 Pat 280 (282):9 Pat 685 (DB). 
(’37) 24 AIR 1937 Pat 136 (137) (DB). (Obiter.) 
[But see (’36) 23 AIR 1936 Pat 119 (120).] 

9. (’43) 30 AIR 1943 Mad 185 (186): ILK (1943) 
Mad 297 (DB). 

(’42) 29 AIR 1942 Mad 741 (741. 742). 

(’33) 20 AIR 1933 Mad 475 (477). 

10. (’42) 29 AIR 1942 Mad 741 (741, 742). (If the 
lower Court wrongly entertains an appeal and dis¬ 
misses it on the merits, the ODly order which can 
be properly passed in second appeal is to set aside 
the incompetent appellate order — There is no 
justification for going into the trial Court 8 order 
in such a case which is unaffected by the incom¬ 
petent appellate decision—Should the High Court, 
when hearing a second appeal against an incom- 
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the Madras High Court held that even though a second appeal may lie from a decree 
passed in an incompetent appeal, such a second appeal will not lie if the lower Appellate 
Court has dismissed the appeal as incompetent. • 

No second appeal will, in any case, lie against the decision of the lower Appellate 
Court without jurisdiction where such decision will not be appealable even if passed with 
jurisdiction. Thus, where the first Appellate Court entertains without jurisdiction an 
appeal against an order , no second appeal will lie because no such appeal will lie under 
S. 104 cl. (2) even if the first Appellate Court had entertained the appeal with jurisdiction. 11 
But where the lower Appellate Court erroneously dismisses an appeal on the ground that 
no appeal lies to it, the dismissal is nevertheless a decree and is open to second appeal. 12 

16. Exercise of discretion by the lower Appellate Court. — Where a 
discretion to do or not to do a particular act is vested in the Court by the provisions of 
the Code, the Court is bound to exercise such discretion in one way or other. A refusal 
to exercise it or a non-exercise of it is an error or defect in procedure within the meaning 
of the section. 1 Where a Court does exercise its discretion it must do so judicially, 2 i.e., 
on sound legal principles . 3 An exercise of discretion in an arbitrary, 4 unreasonable 6 or 
non-judicial 6 manner or which is based on wrong conclusions of fact 7 is an error of laio 
which will be a valid ground of second appeal. But where the Court has exercised its 
discretion in a judicial manner, there is no error either of law or of procedure and 
consequently, such exercise of discretion cannot be interfered with in second appeal. 8 The 


petent appellate order come to the conclusion that 
the trial Court’s order is wrong on the merits, in a 
proper case the High Court will interfere in revi¬ 
sion with the order of the trial Court.) 

[ See also (*43) 30 AIR 1943 Mad 185 (186) : ILR 
(1943) Mad 297 (DB). (Lower appellate Court 
wrongly assuming appellate jurisdiction, but de¬ 
clining to interfere with trial Court’s decree—No 
second appeal lies.)] 

11. (’21) 8 AIR 1921 Lah 156 (157). 

12. (’04) 8 Cal W N 64 (65). (Provided a second 
appeal is otherwise entertainable having regard to 
the nature of the original suit.) 

(’10) 5 Ind Cas 158 (160) (Cal). 

Note 16 

1. (’42) 29 AIR 1942 Oudh 485 (486) (DB). 

(’40) 27 AIR 1940 Pat 546 (547) (DB). (Failure to 
exercise discretion in matter of interest under S. 8, 
Bihar Money-lenders Act, 1938.) 

+ (’01) 23 All 121 (122) (DB). 

(’25) 12 AIR 1925 All 288 (289) : 47 All 412 (DB). 
(Additional evidence rejected not in exercise of a 
discretion but due to supposed insuperable difficulty 
— Second appeal lies.) 

2. See Note 6 on the Preamble. 

(’39) 26 AIR 1939 Nag 110 (112) : ILR (1939) Nag 
452. 

3. (’42) 29 AIR 1942 Oudh 485 (487) (DB). 

See Note 6 on the Preamble and the cases cited in 
foot-notes (4) to (6). 

4. (’26) 13 AIR 1926 Cal 677 (678). 

(’33) 20 AIR 1933 All 294 (295) (DB). 

t (’37) 24 AIR 1937 Sind 203 (271) (DB). 

(’36) 23 AIR 1936 Lah 742 (743). (Lower Court 
arbitrarily rejecting plea under S. 5, Lim Act ) 

5. (’14) 1 AIR 1914 All 74 (75) : 36 All 510 (512) 
(DB). 


[See however (’34)21 AIR 1934 Cal 5(6,7)(DB). 
(Where it was held that the question whether or 
not there had been a proper discretion in issuing 
certificates is question of fact.)] 

6. (’42) 29 AIR 1942 Oudh 485 (487) (DB). 

(’40) 27 AIR 1940 Pat 502 (504) (DB). 

(’08) 12 Cal W N 312 (316)(DB). (Improper admis¬ 
sion or rejection of documents.) 

(’26) 13 AIR 1926 Lah 445 (446) (DB). 
f (’23) 10 AIR 1923 All 455 (456) : 45 All 432 
(DB) 

(’36) 23 AIR 1936 Lah 742 (743). (Plea under S. 5. 

Lim. Act—Discretion used non-judicially ) 

(’37) 24 AIR 1937 Sind 263 (267, 271) (DB). 

7 (’19) 6 AIR 1919 Pat 503 (505) : 4 Pat L Jour 
381 (DB). 

■f (’28) 15 AIR 1928 Pat 537 (538) (DB). (Improper 
exercise of discretion under O. 13 R. 1.) 

(’12) 13 Ind Cas 120 (122) (Cal). (Erroneous rea¬ 
sons as to applicability of S. 90, Evidence Act.) 
(’34)21 AIR 1934 All 469 (471) (DB). (Misappre¬ 
hension of fact.) 

8. (’42) 29 AIR 1942 Oudh 485 (487) (DB). 

(’40) 27 AIR 1940 Pat 423 (424) (DB). (Reduction 
of interest — Case under S. 8 of Bihar Money- 
Lenders Act, 1938.) 

(’40) 27 AIR 1940 Pat 502 (504) (DB). 

(’12) 15 Ind Cas 429 (430) (Low Bur). (Even if the 
discretion is exercised wrongly.) 

(’67) 7 Suth W R 208 (208) (DB). (On a question 
of costs alone.) 

t (’99) 23 Bom 513 (517, 518) (DB). 

(’04) 26 All 327 (328) (DB;. 

(’87) 9 All 244 (246) , DB). 

(’02) 25 All 71 (72) (DB). 

C72) 17 Suth W R 314 (314, 315) (DB). 

(’12) 17 Ind Cas 315 (316) (Oudh). 

(’20) 7 AIR 1920 Cal 24 (25) (DB). 
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Patna High Court has in the undermentioned case 0 observed as follows : “In short, these 
exercises of discretion by lower Courts, whether the trial Court or the first Appellate Court, 
must be remedied, if at all, at once by the superior Court on the application of the party 
aggrieved and it is too late if that party allows the case to proceed and then seeks to 
interfere with the discretion in appeal.” The above observations do not appear to be sound 
as the assumption on which they are based viz., that the aggrieved party would, in every 
case, have a remedy even apart from an appeal from the ultimate decision of the case, is 
not correct. The question whether an appeal lies or not from any particular exercise of 
discretion is, however, largely an academic one, as it is necessary to examine in each case 
the facts of the case, before the question can be answered. If on such examination the 
exercise of the discretion is found to be vitiated by any of the above-mentioned circum¬ 
stances, the second appeal will be allowed. If, ofa the other hand, it is found to have been 
exercised judicially, the appeal would fail. 10 The following are all discretionary matters in 
which the High Court will not, in second appeal, interfere unless the discretion has not 
been exercised by the lower Appellate Court in a judicial manner and in accordance with 
legal principles: 

Granting of adjournments , summoning and enforcing the attendance of 
witnesses. — Granting adjournments; 11 enforcing the attendance of a witness by any 
particular method of coercive process ; 12 refusing to punish a recusant witness ; ,s refusing 
to summon plaintiff as a witness for the defendant ; 14 and refusing to allow the calling of 
more witnesses after the case is closed. 15 

Regarding omission to examine a witness tendered, see Note 27. 

Admission or refusal to admit documents. —Refusal of an adjournment in order 
to send for documents; 10 admitting or refusing to admit documents not produced at the 

first hearing. 17 

Admission or rejection of secondary evidence. — Admission or rejection of 
secondary evidence ; 18 disallowing presumptive evidence ; 19 and drawing a presumption 
under s. 90 of the Indian Evidence Act for or against the genuineness of documents.- 


(’•29) 16 AIR 1929 Rang 221 (222) : 7 RaDg 561 
(DB). (Matter of discretion — Appellate Court is 
always reluctant to interfere.) 

(’05) 28 Mad 508 (512) : 32 Ind App 261 (PC). 
(Amount of maintenance.) 

(’22) 9 AIR 1922 All 335 (335) (DB). 

(’70) 13 Sutb W R 22 (23) (DB). (Award of 
damages within legal limits.) 

(’30) 17 AIR 1930 Mad 707 (707). (Refusal to act 
under O. 11 R. 33 is not error of law ) 

( 31) 18 AIR 1931 Lah 370 (371) (DB). (Discretion 
in application of O 41 R. 33 not properly exercis¬ 
ed — Still no interference.) 

(•84) 10 Cal 505 (506) (DB). (Dismissal of a suit 
under O. 11 R. 21 — Overruled on another point 

(•eSMO^mb W 4 11 2 174 (174) (DB). (Dismissing or 
decreeing a suit for non-attendance of a party 
when ordered by the Court to attend m person ) 

♦ C0i) 23 All 121 (122) (DB). (Refusal in the exer¬ 
cise of discretion to admit additional evidence is 

not an error or defect.) 

(’SB) 23 AIR 1936 Lah 708 (709). 

(’35) 22 AIR 1935 Pat 256 (260) (DB). 

(’3G) 23 AIR 1936 Lah 200 (201). 

(’38) 25 Alltl 938Sind 206(209): 31 Sind LR 16<(DB). 

t’35) 22 AIR 1935 All 174 (178). 


9. (’37) 24 A I R 1937 Pat 550 (552) : 16 Pat 600 
(SB). 

10. f (’28) 15 AIR 1928 Oudh 224 (225) (DB). 

11. (*14) 1 AIR 1914 All 230 (232). 

(’37) 24 AIR 1937 All 284 (285). (Lower Appellate 
Court dismissing application for adjournment of 
appeal in exercise of its discretion—No ground for 
second appeal.) 

Also see O. 17 R 1, Note 8. 

12. (’27) 14 AIR 1927 Lah 424 (424). 

13. f (’67) 7 Suth W R 460 (461). 

14. (’68) 10 Suth W R 134 (134) (DB). 

15. (’69) 12 Suth W R 455 (456) (DB). 

16. (’81) 7 Cal 560 (565) (DB). 

17. See O. 13 R. 2. Note 3. 

18. (’24) 11 AIR 1924 Lah 303 (304) (DB). 

(’30) 17 AIR 1930 All 550 (551) (DB). 

(’35) 22 AIR 1935 Rang 502 (503. 504) 

[Sec (’41) 28 AIR 1941 Mad 612 (614). (Admis¬ 
sion of secondary evidence by trial Cour:t without 
objection justified by lower Appellate Court for 
good reasons—No interference.)) 

19. (’23) 10 AIR 1923 Cal 285 (286). 

20. (’26) 13 AIR 1926 Oudh 362 <363). 

(’37) 24 AIR 1937 Lah 17 (18) (DB). (Discretion 
properly exercised in not drawing presumption 
High Court will not interfere.) 
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Directions for local investigation or inquiry .— Directing local investigation or 
local enquiry, 21 or refusal to issue a commission, 22 or refusal to remand the case for 
further enquiry when the Court is not satisfied with the local inquiry made. 23 But where 
a previous commission to examine a witness had returned unexecuted, a refusal to 
examine the witness on commission on the ground that his evidence was not important, 
was held to be a ground of second appeal. 24 

Amendment of plaint and addition of parties. —Refusal of application to amend 
the plaint 26 and refusal to add parties. 26 

Declaration and injunctions. — Granting declaratory decrees though not asked 
for 27 granting injunctions 28 and refusing a specific performance of a contract on the 
ground of delay. 29 

Award or refusal of costs. 30 — Where however the lower Appellate Court inter, 
feres with the discretion properly exercised by the trial Court in the matter of award 
of costs, a second appeal will lie on the ground that the action of the lower Appellate 
Court is contrary to law. 31 


Award or refusal of damages . — Refusal to award damages in a suit for 
defamation, 32 and award of damages under section 10 of the Bengal Rent Act, X of 1859, 
which though excessive is within legal limits. 33 

_ Award of future interest. 3 * _2_ 

21. See O. 26 R 9, Note 9. 


22. (’33) 20 AIR 1933 Pat 542 (543). 

23. (’19) 6 AIR 1919 Cal 672 (673) (DB). 

24. \ (’75) 23 Suth W R 457 (457) (DB). 

25. (’68) 10 Suth W R 87 (88) (DB). 

*(’38) 25 A I R 1938 Nag 388(389) : I LR (1939) 
Nag 194 (DB). (Judge allowing an amendment on 
a wrong view of law—High Court can interfere.) 

26. (1864) 1 Suth W R 228 (228) (DB). 

(1865) 2 Suth W R 158 (158) (DB). 

(’68) 10 Suth W R 108 (110) (DB). 

(’35) 22 AIR 1935 Rang 23 (24). (Addition of defen¬ 
dants—Trial Court exercising discretion properly 
by adding them — Appellate Court setting aside 
order—Order of Appellate Court set aside in second 
appeal.) 

[See (’37) 24 AIR 1937 Mad 520 (522). (Lower 
Court wroDgly refusing equitable relief under 
O. 1 R 9 — High Court can interfere in second 
appeal.)) 

27. (’77) 1877 Pun Re No. 55, p. 139. 

('30) 17 AIR 1930 All 620 (621) (DB). (Discretion 
in granting declaration as a fit relief — No inter¬ 
ference.) 

28. (’05) 27 All 688 (691) (SB). 

(’26) 1 3 AIR 1926 Cal 536 (537) (DB). 

29. t (’84) 10 Cal 1061 (1068, 1069) (DB). 

30. (’42) 29 AIR 1942 Pesh 39 (40) (DB). 

(’40) 27 AIR 1940 Mad 589 (589). 

(’26) 13 AIR 1926 All 419 (420). 

(’34) 21 AIR 1934 Lah 739 (739). 

(’33) 20 AIR 1933 Nag 49 (50) : 29 Nag LR8. 
(’33) 20 AIR 1933 Oudh 455 (457) (DB). 

(’76) 1 Cal 385 (388) (DB). 

t (’28) 15 AIR 1928 Oudh 224 (225) (DB). (Inter¬ 
ference of lower Appellate Court with a non- 
appealable order of awarding costs—Second nppeal 
lies.) 

(’29) 16 AIR 1929 Oudh 406 (412) (FB). 

(’30) 17 AIR 1930 Mad 707 (708). (Costs refused to 
party trying to profit by his fraud — Discretion is 


not improperly exercised.) 

(’12) 15 Ind Cas 429 (429, 430) (Low Bur). 

(’86) 12 Cal 179 (181) (DB). (But when matter of 
prinoiple is involved second appeal lies.) 

(’21) 8 AIR 1921 Cal 604 (605) (DB). (Do.) 

(’19) 6 AIR 1919 Pat 257 (258). (Do.) 
f (1864) 1 Suth W R 97 (98) (DB). 

4 (’05) 8 Oudh Cas 251 (252, 253) (DB). 

('66) 3 Mad H C R 113 (114). (Ordering defendant 
to pay plaintiff’s costs, while plaintiff’s suit is 
dismissed for want of cause of action is aground of 
second appeal.) 

(’86) 12 Cal 271 (272) (DB). (Do.) 

(’03) 7 Cal W N 647 (648, 649). (Do.) 

*£(’03) 6 Oudh Cas 52 (57). (Do.) 

(’66) 4 Bom H C R A C 41 (42). (Awarding costs 
to losing party can be questioned in second appeal.) 
(’30) 17 AIR 1930 Lah 229 (230). (Successful party 
deprived of coats illegally—Second appeal allowed.) 
(’74) 6 N W P H C R 222 (224) (FB). (Arbitrary 
order.) 

(’93) 15 All 333 (333, 334) (DB). (Do.) 

(’23) 10 AIR 1923 Lah 513 (514). (Do.) 

(’26) 27 Pun L R 391 (393). (Do.) 

Also see Section 35 Note 29. 

[But see (’66) 1 Agra 270 (271). (Costs disallowed 
by the lower Court for no reason—In appeal costs 
wore awarded.) 

(’19) 6 AIR 1919 Lab 418 (418). (The High Court 
in this case interfered with the order of costs 
passed by the lower Court.)] 

31. (’40) 27 AIR 1940 Mad 589 (589). 

(’40) 27 AIR 1940 Mad 620 (621). 

f (’34) 21 AIR 1934 Oud 259 (260). 

(’20) 2 Lah L Jour 310 (311, 312). 

(’21) 64 Ind Cas 962 (963) (All), 
t (’28) 15 AIR 1928 Oudh 224 (225) (DB). 

32. (’76) 25 Suth W R 22 (22) (DB). 

33. f (’70) 13 Suth W R 391 (392) (DB). 

34. (’23) 10 AIR 1923 Lah 513 (514). 


4CPC. 58. 
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Payment of decrees by instalments . — Directing payment of decree amount in 
instalments is a matter of discretion in which the High Court will not examine whether 
the discretion has been properly exercised or not, where, at the time of second appeal 
the decree-holder has already recovered a substantial sum and there is no hardship. 35 
But a decree for payment in instalments without any provision for interest is arbitrary 
and is liable to be set aside in second appeal. 30 

Direction as to mode of execution. — Order for execution of a decree by arrest 
of the judgment-debtor instead of by sale and attachment of his property 37 and direction 
as to the manner of execution of a joint decree. 38 

Excusing delay under Section 5 of the Limitation Act. — See the Authors’ 
Commentaries on the Limitation Act, 2 nd (1942) Edn., S. 5, Note 38. 


Refusal to allow a guardian to go on with an appeal after the minor on 
whose behalf the appeal was filed had attained majority? 9 

Refusal by the lower Appellate Court to allow a point not mentioned in the 
memorandum of appeal? 0 — But allowing a point to be raised when the finding on it 
has not been appealed from will be a ground of second appeal. 41 

Admission of additional evidence in appeal 42 — In a case, however, where 
the lower Appellate Court had not exercised its discretion judicially but had refused to 
admit additional evidence on the ground that there would be no end to litigation, it was 
held broadly by a majority of the Full Bench of the High Court of Madras 43 that a 
refusal to admit additional evidence is, in no case, a ground of second appeal. Sadasiva 
Ayyar, J., dissented from this view and held that the question whether the discretion was 
exercised properly was a question of law and could be interfered with in second appea . 
The view of the majority of the Full Bench is based on no other reason than that it has 
been the practice of the Courts not to entertain second appeals on that point and that 
whether the lower Appellate Court '‘requires” any additional evidence is for that Court 
alone to say, and it is not for a superior Court to control its discretion. It is respectfully 
submitted that the view of the Full Bench is not correct. 

Withdrawal of appeal. — Refusal to allow an appeal to be withdrawn and 

refusal to restore an appeal withdrawn. 


Discretion under Order 41 Rule 4. 


35. (’ll) 11 Ind Cas 736 (737) (DB) (Cal). 

(See also (’38) 25 AIR 1938 All 52 (53).] 

36. (’ 66 ) 1 Agra 116 (117). 

37. (’67) 8 Suth W R 318 (320) (DB). 

38. (’75) 24 Suth W R 286 (287) (DB). 

39. (’69) 3 Beng L R App 115 (116). 

40. (’28) 15 AIR 1928 Lab 536 (537) (DB). 

41. (’82) 9 Cal 635 (636, 637) (DB). 

42 (’ll) 33 All 379 : 9 Ind Cas 265 (266) (DB). 
(’33) 20 AIR 1933 Lab 1014 (1014). 

(1900) 1900 All W N 195 (195, 196). 

* (’85) 11 Cal 139 (142, 143) (DB). (Mere failure 
to record reasons for taking additional evidence is 
no ground of second appeal.) 

(’ 86 ) 12 Cal 37 (38) (DB). (Do.) ^ 

(’32) 19 AIR 1932 Lab 93 (94). (Order 41 Rule 27 
—Refusal to admit material document— Matter of 

discretion—No interference.) 

(’31) 18 AIR 1931 Lab 506 (506). (Refusal to admit 
additional evidence—No ground for second appeal.) 
(’37) 24 AIR 1937 Lab 115(11G). (Appellate Court 
examining witness on its own motion for good 


46 

reasons—High Court cannot interfere in second 

fgrftls) 25 AIR 1938 Rang 170 (172). (Refusal 

by lower Appellate Court to admit new evidence 
is not substantial error or defect in procedure— 
But in peouliar circumstances of case, the docu¬ 
ments in question were held to be not new 
evidence, that the trial Court committed a sud- 
stantial error in procedure in refusing to a 
these documents and that the lower ^PP®, .. 
Court perpetuated this error byrefneing to adm t 

these documents.)] 

Also see O. 41 R. 27, Note 18. 

43. f (’19) 6 AIR 1919 Mad 1166 ( 11 I 1 M 2 Mad 
737 (FB). (Followed in AIR 1927 Mad»1099.) 

44. (’ 66 ) 6 Suth W R Act X 24 (24). 

45. (’70) 13 Suth W R 167 (168) (DB). 

46. (’14) 1 AIR 1914 All 74(75): 36 All 510>PB). 
(Refusal in the proper exercise of discretion—N 

second appeal.) 
f (’85) 8 Mad 192 (195) (DB). 
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17. Omission to consider facts, evidence and proof. — See Note 13. 

18. Findings on no evidence, or on surmises or on irrelevant and inadmissible 

evidence. — See Note 13. 


19. Misappreciation of evidence. — See Note 13. 

20. Disbelieving witnesses on grounds opposed to law. — It is the 
function of the Court to come to a conclusion after weighing the evidence let in on both 
sides. Its decisions as to the credibility of the witnesses is neither an error of law nor 
of procedure and will not be interfered with in second appeal 1 unless the witnesses are 
disbelieved on grounds which are opposed to law. 2 Thus, where a witness is disbelieved 
on vague or general grounds ? e. g., that he belongs to a particular class and witnesses 
of that class are not credible* the Court commits an error of law which can be attacked 
in second appeal. 


21. Contrary to usage having the force of law. — The expression “usage 
having the force of law” means a local or family usage as distinguished from the 
general law. 1 A usage is a rule obtaining in a particular family or in a particular local 
area in derogation of the ordinary law. 2 A decision on the question whether parties in 
a particular case belong to one system of law and not to another is not a decision on 
any usage? 

In order that a usage may have the force of law it is essential that it should be 


ancient, invariable, certain and reasonable 
usage having the force of law are generally 


Note 20 

1. (’14) 1 AIR 1914 Mad 106 (106) (DB). 

+ (’76) 25 Suth W R 166 (168) (DB). 

(’75) 24 Suth W R 13 (14). 

(’14) 1 AIR 1914 Oudh 123 (124) : 17 Oudh Cas 1: 
20 Ind Cas 894 (895). 

(’75) 24 Suth W R 61 (61) (DB). (Inference from 
fact against credibility—No second appeal.) 

(’70) 2 N W P H C R 207 (208) (DB). 

(’66) 6 Suth W R 292 (292) (DB). (Disbelieving a 
witness as being interested—No error of law.) 

(’25) 12 AIR 1925 Oudh 537 (537). (Trial Court 
disbelieving witnesses with reference to certain state¬ 
ments — Appellate Court believing them as to 
other statements—No second appeal lies.) 

(’17) 4 AIR 1917 All 35 (38, 39): 39 All 426 (DB). 
(Sufficiency of evidence foT finding is not open to 
second appeul.) 

(’35) 22 AIR 1935 All 293 (294). 

(’35) 22 AIR 1935 Bom 371 (376) (DB). 

2 Hay 421. 

2. (’76) 25 Suth W R 137 (138). (Disbelieving wit¬ 
ness on the ground that he, a Naib Patwari, has 
signed a document as Patwari.) 

3. (’15) 29 Ind Cas 673 (673) (DB) (U P B R). 

(’73) 20 Suth W R 474 (475, 476) (DB). 

(’75) 24 Suth W R 251 (252) (DB). 

I (’74) 21 Suth W It 436 (438) (DB). 

(’73) 19 Suth W It 299 (300) (DB). (Assumption 
that witness being tenant of a largo landholder 
must have given false evidence.) 

4. (’72) 17 Suth W It 161 (161, 162) (DB). (Because 
they are weavers or cultivators.) 

*(’11) 12 Ind Cas 751 (764) (DB) (Mad). 

Note 21 

1. \ (’93) 20 Cal 93 (99) : 19 Ind App 228 (PC). 
(Overruling 7 All 649.) 


4 Questions as to existence of a custom or 
questions of mixed law and fact, 6 the Judge 


[But see (’18) 5 AIR 1918 Mad 1166 (1167) : 40 
Mad 1108 (DB). (The decision does not refer to 
the Privy Council decision in 20 Cal 93 : 19 Ind 
App 228 (PC), but approves of the decision in 7 All 
649 which was overruled by the Privy Council 
decision. It cannot therefore be accepted as 
correct.)] 

2. f (’75) 3 Ind App 259 (285) (PC). 

(’17) 4 AIR 1917 Mad 255 (256) (DB). 

3. (’15) 2 AIR 1915 Mad 711 (716) : 38 Mad 1052 
(DB). 

(’17) 4 AIR 1917 Mad 255 (256). 

(’16) 3 AIR 1916 Lah 97 (98) (DB). 

4. (’42) 29 AIR 1942 Cal 26 (30): ILR (1941) 2 Cal 
258 (DB). 

(’41) 28 AIR 1941 P C 21 (32) : ILR (1941) Lah 
154 : ILR (1941) Kar P C 22 : 68 Ind App 1 (PC). 
(’75) 3 Ind App 259 (285) (PC). 

*(’72) 14 Moo Ind App 570 (585, 586) (PC). 

(’36) 160 Ind Cas 990 (992) (Nag). 

5. (’42) 29 AIR 1942 Cal 26 (28) : I L R (1941) 2 
Cal 258 (DB). 

(’42) 29 AIR 1942 Oudh 213 (214) : 17 Luck 567 
(DB). (Question depending on interpretation of 
documents.) 

(’42) 29 AIR 1942 Oudh 401 (406) (DB). 

(’39) 26 AIR 1939 All 437 (141) : I L R (1939) All 
406 (DB). 

t (’17) 4 AIR 1917 P C 33 (39) : 40 Mad 709 : 44 
Ind App 147 (PC). 

(’33) 20 AIR 1933 Mad 390 (391) (DB). 

(TO) 32 All 363 (373) : 37 Ind App 191 (PC). 

(Question involved one of fact.) 

(’22) 9 AIR 1922 All 88 (89) (DB). 

(’31) 18 AIR 1931 Bom 107 (168) (DB). 

*(’31) 18 AIR 1931 All 499 (502) : 54 All 6 (SB) 
(’22) 9 AIR 1922 Mad 290 (298) (DB). (Custom.) 
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first finding what were the things actually done in the alleged pursuance of custom and 
then determining whether these facts so found satisfy the requirements of law . 8 The 
former is a question of fact 7 and the latter one of law . 8 Where, therefore, a question 
relating to usage having the force of law is raised in second appeal, the High . Court 
cannot interfere with the findings on all facts from which the custom or usage having 
the force of law was inferred , 9 or with the credibility or sufficiency of the evidence in 
support of those facts . 10 Thus, the High Court cannot interfere with the findings as to 
the instances adduced for or against the custom , 11 or as to the prevalence of a certain 


(’38) 25 AIR 1938 Bom 492 (494) (DB). 

(’39) 26 AIR 1939 All 500 (501) : 1939 R D 234 
(234) (DB). 

('39) 26 AIR 1939 Oudh 210 (213) : 14 Luck 515 : 
181 Ind Cas 70 (73). 

[See (’29) 16 AIR 1929 Lab 426 (427) : 10 Lah 
868 (DB). (Question to be decided on authorities 
—Question involved one of law.)] 

(’35) 22 AIR 1935 Oudh 208 (208). (Finding that 
custom has fallen into desuetude is one of fact.) 
(‘35)22 AIR 1935 All 754 (755). (Whether a right 
of privacy exists by custom and the nature and 
limits of such a custom, if it does exist, are ques¬ 
tions of faot and the findings of the lower Appel¬ 
late Court if based on admissible and relevant 
evidence are conclusive.) 

(’35) 22 AIR 1935 PC 71 (72) (PC). (The question 
whether by custom women are excluded from 
inheritance is one of fact.)] 

[See also (’35) 22 AIR 1935 Bom 371 (375) (DB). 
(Question as to existence of oustom—Lower Court 
applying law as to requirements of valid custom 
correctly—Its conclusion is one of fact and bind¬ 
ing in second appeal.) 

(’35) 22 AIR 1935 All 501 (501). (Finding on 
question of custom is finding of fact in so far as 
it records what happened and in so far as it gives 
weight to the opinion evidence.)] 

Also see S. 112 Note 6. 

6. (’42) 29 AIR 1942 Cal 26 (28) : I L R (1941) 2 
Cal 258 (DB). 

+ (’17) 4 AIR 1917 P C 33 (39) : 40 Mad 709 : 44 
Ind App 147 (PC). , 

(’37) 24 AIR 1937 Cal 245 (250) : I L R (1937) 2 
Cal 86 (DB). (Question as to reasonableness of 


custom is one of law.) c 

(’39) 26 AIR 1939 Oudh 210 (213) : 14 Luck 515. 
(’34) 21 AIR 1934 All 890 (891) (DB). 

7. (’40) 27 AIR 1940 All 535 (536) : I L R (1940) 
All 726 (DB). (Whether a custom exists or not is 
question of faot—AIR 1930 P C 234:53 Mad 597: 
57 Ind App 264 (PC) followed.) 

*(’30) 17 AIR 1930 P C 234 (235) : 53 Mad 597 : 
57 Ind App 264 (PC). (Finding as to existence of 
custom is a question of fact — Their Lordships 
observations must be taken to mean that the find¬ 
ing of fact from which the existence of custom is 
inferred must be accepted as binding.) 


(*28) 15 AIR 1928 Oudh 121(121) (DB). (Existence 
of custom is a question of faot.) 

(’68) 10 Suth W R 153 (153) (DB). (Do.) 

(’70) 13 Suth W R 420 (422) (DB). (Do.) 

(’30) 17 AIR 1930 Pat 562 (563) (DB). (Do.) 

(’31) 134 Ind Cas 475 (476) (Oudh). 

(’32) 19 AIR 1932 Rang 6 (8) : 9 Rang 585 (DB). 


(Existence of commercial usage is a question of 
fact.) 

*(’09) 31 All 557 (570) : 36 Ind App 210 (PC). 
(Finding arrived on the ground that the evidence 
offered did not show the existence of the custom is 
one of fact.) 

(’91) 18 Cal 448 (457) : 18 Ind App 59 (PC). (The 
peculiar constitution of trust in a particular place 
is a question of fact.) 

(’10) 32 All 363 (373) : 37 Ind App 191 (PC). 

8. (’41) 28 AIR 1941 Oudh 468 (471) : 16 Luck 
626. 

9. (’26) 13 AIR 1926 All 43 (43) : 48 All 77 (DB). 
f (’18) 5 AIR 1918 Mad 1 (14, 15, 16) : 41 Mad 

374 (FB). (Overruling 29 Mad 24.) 

(’35) 22 AIR 1935 Bom 371 (375). 

(’39) 26 AIR 1939 All 500 (501) (DB). 

(’36) 23 AIR 1936 All 443 (448) : 58 All 889 (DB). 
(Lower Court coming to a finding that parties who 
are Mahomedans are governed by Hindu law of 
succession after considering oral and documentary 
evidence—High Court wiU accept finding as one of 

l(> a . 0t (’42) 29 AIR 1942 Cal 26 (28) : I L R (1941) 
2 Cal 258 (DB). 

(’14) 1 AIR 1914 Oudh 336 (337). (But is entitled 
to consider whether that evidence amounts to an 

adequate proof of custom.) , ,. nQ 

(’18) 5 AIR 1918 Mad 1166 (1167) : 40 Mad 1108 

(•24?11 AIR 1924 All 146 (147) (DB). (Presump¬ 
tion as to oustom of pre-emption arising from entry 

in wajib-ul-arz — Question whether it has or has 

not been rebutted.) 

(’ll) 9 Ind Cas 839 (839) (Cal). 

(’13) 20 Ind Cas 810 (810) (DB) (Cal). 

(’21) 8 AIR 1921 Oudh 116 (117). 

4- (’26) 13 AIR 1926 All 153 (155). (But the ques¬ 
tion as to which of two wazib-ul-arzes should De 
held to govern a case can be re-opened.) 
f (’26) 13 AIR 1926 Oudh 460 (460, 461). 

(’26) 13 AIR 1926 Oudh 143 (143). 

(’30) 17 AIR 1930 Oudh 330 332). 

(’35) 22 AIR 1935 Oudh 459 (460) s 11 Wjjl 889 
[Sec (’36) 23 AIR 1936 All 443 (449) : 58 All 889 

IL^’18) 5 AIR 1918 Mad 1 (14, 16 ): 41 Mad 374 
(FB). (Overruling 29 Mad 24.) 

g0«° (W »8*> : « 

ill it is llll fu 58 P P- W5 

no error of law exists.) 
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pracfcie < l uesfcion whether the facts found establish the essential legal elements 

of ouf-H can be gone into in second appeal. 13 Thus, the High Court can see whether the 
nurr f inst;ances adduced show invariability and ancient origin of the practice and 
' wh 4 ® 1 fch ®y are reasonable and certain}* 

As will be seen in Note 53, even the findings of fact of the lower Appellate Court 
r n be attacked in second appeal where they are based on no evidence, 16 irrelevant 10 or 
ilegal evidence 17 or on the improper rejection of any evidence 18 or on the misinter¬ 
pretation of a document, 19 or on a misconception of well-established principles of law, 20 
or where the evidence does not warrant the finding arrived at. 21 See also Note 18. 


12. (’33) 20 AIR 1933 All 306 (307) (DB). 

(’36) 23 AIR 1936 Nag 95 (97) : ILR (1936) Nag 

13. (Although legal inferences whioh flow from 
them may be questions of law.) 

13. (M2) 29 AIR 1942 Cal 26 (29) : ILR (1941) 2 
Oal 258 (DB). 

(’41) 28 AIR 1941 Oudh 468 (471) : 16 Luck 626. 
(’97) 21 Bom 110 (115, 116) (DB). 

(’33) 20 AIR 1933 All 306 (307) (DB). 

(’18) 5 AIR 1918 Mad 1 (16) : 41 Mad 374 (FB). 
(’84) 7 Mad 3 (10, 16) (FB). 

(’08) 12 Cal W N 539 (542) (DB). 
t (’18) 5 AIR 1918 Gal 979 (982): 45 Cal 285 (DB). 
(’17) 4 AIR 1917 Nag 147 (148). 

(’20) 7 AIR 1920 Mad 277 (282) (DB). 

(’23) 10 AIR 1923 Oudh 102 (108) (DB). 

(’85) 8 Mad 464 (465) (DB). (So assumed.) 

(’27) 14 AIR 1927 All 201 (201, 202). 
t (’31) 18 AIR 1931 All 499 (503) : 54 All 6 (SB). 
(’25) 12 AIR 1925 Bom 380 (382) (DB). 

(’25) 12 AIR 1925 Nag 179 (179). 

(’21) 8 AIR 1921 Mad 694 (696) (DB). 

(’84) 10 Cal 138 (139) (DB). 

(’22) 9 AIR 1922 Nag 52 (55) : 18 Nag L R 163. 
(’23) 10 AIR 1923 All 341 (341) (DB) 

(’26) 13 AIR 1926 Bom 153(154): 50Bom 133(DB). 
(’35) 22 AIR 1935 Oudh 459 (460) : 11 Luck 397. 
(Whether the facts found in any given instance 
prove the existence of the essential attributes of 
a custom or usage is a question of law.) 

(’36) 160 Ind Cas 990 (992) (Nag). (Question whe¬ 
ther a customary right can be inferred from the 
evidence is one of law.) 

(’37) 24 AIR 1937 Pat 458 (460) (DB). 

(’37) 24 AIR 1937 All 290 (291) (DB). 

(’36) 23 AIR 1936 All 119(120) (DB). (Whether 
instances amount to custom is a question of law ) 
(’37) 24 AIR 1937 Cal 245 (250) : I L R (1937)’2 
Cal 86 (DB). (Reasonableness of custom is a ques¬ 
tion of law and can be gone into in second appeal ) 
[See (’32) 19 AIR 1932 Lah 274 (275) : 13 Lah 
31 (34, 35) (DB). (Finding on remanded issue ns 
to prevailing or mercantile usage open to attack in 
second appeal.)] 

[See also (’98) 22 Bom 430 (437) (DB).] 

14. \ (’16) 3 AIR 1916 Cal 67 (68) (DB). 

(’06) 29 Mad 24 (28) (DB). 

(’34) 21 AIR 1934 All 890 (891) (DB). 

15. (’82) 19 AIR 1932 Lah 61 (62) (DB). 

16. (’18) 5 AIR 1918 Mad 1 (16):41 Mad 374(FB). 
(’13) 20 Ind Cas 810 (810)(DB) (Cal). (Inadmissible 

evidence.) 

t (’18) 5 AIR 1918 Cal 979 (981, 982) : 45 Cal 285 
(DB). 


(’99) 26 Cal 184 (187) (DB). (Exclusion of relevant 
evidence.) 

(’96) 23 Cal 427 (429) (DB). (Do.) 

+ (’25) 12 AIR 1925 Bom 380 (382) (DB). (Do.) 
(’96) 23 Cal 179 (186) (DB). 

17. (’09) 2 Ind Cas 490 (491) (DB) (All). 

(’22) 9 AIR 1922 All 241 (242). 

(’09) 3 Ind Cas 558 (559) (All). 

(’06) 28 All 698 (699). 

(’29) 116 Ind Cas 799 (800) (All), 
f (’31) 18 AIR 1931 All 104 (105) : 53 All 308 
(DB). (Approaching a question from a wrong stand 
point, and throwing burden wrongly, are also good 
grounds.) 

18. (’41) 28 AIR 1941 Oudh 468 (472) : 16 Luck 
626. 

19. (’22) 9 AIR 1922 All 88 (89) (DB). 

f (’28) 15 AIR 1928 Oudh 269 (269, 270) (DB). 

20. (’97) 21 Bom 110 (115) (DB). 

21. f (’09) 3 Ind Cas 6 (6) (DB) (All). 

(’09) 32 All 125 : 4 Ind Cas 304 (305) (DB). 

• (’12) 14 Ind Cas 12 (13) (Oudh). 

(’12) 15 Ind Cas 247 (248) (Oudh). 
t (’14) 1 AIR 1914 Cal 289 (289) : 18 Cal W N 55 
(57) (DB). 

(’16)3 AIR1916 Mad700(702,705):39 Mad 664(DB). 
(’15) 2 AIR 1915 Mad 363 (367) (DB). 

(’14) 1 AIR 1914 Oudh 336 (337). 

(’21) 8 AIR 1921 Mad 694 (696) (DB). 

(’24) 11 AIR 1924 All 477 (477). 

(’25) 12 AIR 1925 All 718 (718). 
f (’25) 12 AIR 1925 Bom 380(382) (DB). 

(’25) 12 AIR 1925 Nag 179 (179). 

(’27) 14 AIR 1927 All 201 (202). 

(’27) 14 AIR 1927 All 605 (607). 

(’29) 16 AIR 1929 Mad 751 (754). 

(’24) 11 AIR 1924 Pat 147 (157)(DB). (High Court 
can consider whether the kabuliyats have been 
properly interpreted.) 

(’26) 13 AIR 1926 All 215 (215). 

(’08) 30 All 311 (313) (FB). 

(’07) 11 Cal W N 83 (84) (DB). 

(’ll) 9 Ind Cas 839 (839) (Cal). 

(’31) 18 AIR 1931 All 583 (584) (DB). (Usage not 
pleaded with precision — Evidence vague and in¬ 
consistent — Finding may be upset.) 

(’39) 26 A I It 1939 All 500 (501). (Finding that 
custom is not proved—High Court can interfere on 
the ground that there is considerable evidence for 
existence of custom.) 

[See (’36) 23 A I R 1936 All 443 (449) : 58 All 
889.] 

Also see Note 53. 

[But see (’33) 20 AIR 1933 All 603(606) (DB).] 
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Where the lower Court has held that no question of custom is involved 
case, it was held that the High Court can see whether such a question was inV p j 
or not . 22 

In the Punjab, a question of custom cannot be taken up in second appeal withy, 
a certificate under section 41, clause (3) of the Punjab Courts Act, 1918. See also t 
undermentioned cases . 23 

22. Failure to determine any issue of law or usage having the force 
of law. — Failure to determine an issue of law or usage having the force of law is a 
ground of second appeal . 1 

23. Krrors or defects in procedure— General— Clause (c). — Section 99, 
which applies to appeals from original decrees, provides that no decree shall be reversed 
or varied on account of any error, defect or irregularity not affecting the merits of the 
case. In other words, where an error or defect could not or does not affect the merits of 
the case, the Appellate Court cannot upset the decision of the original Court . 1 Section 100 
cl. (c) provides that an error or defect in procedure which is substantial enough to have 
possibly 'produced an error or defect in the decision of the case on the merits is a ground 
of second appeal . 2 The reason for the difference between the two sections lies in the fact 
that a Court of second appeal cannot go into a question of fact as the first Appellate 
Court can, and that without doing so, it would not be possible to say in any given case 
whether the error or defect does or does not, in fact, affect the decision of the case on 
the merits. 


The word ‘procedure’ as used in this clause must be understood in its most 
generic sense, as including ail the rules contained in the Civil Procedure Code or any other 
law regulating the investigation of cases by-the Civil Courts . 3 An erroneous finding of 


22. (’25) 12 AIR 1925 Lah 82 (82) (DB.) 

23. (’14) 1 AIR 1914 Lah 422 (423). (A question 
of custom cannot be taken up in second appeal 
without the required certificate.) 

(’33) 20 AIR 1933 Lah 115 (116) (DB). 

(’23) 10 AIR 1923 Lah 53 (54). (Gift—Power of— 
By custom—Certificate necessary.) 

(’22) 9 AIR 1922 Lah 426(427):3 Lah344 (DB).(In 
second appeal the question of custom must be con¬ 
fined to that set out in the certificate granted by 
the lowor Appellate Court.) 

(’15) 2 A I R 1915 Lah 351 (351) : 1915 Pun Re 
No. 110 (DB). (The question of valid necessity may 
bo one of law or of customary law or one of fact 
according to the peculiar circumstancesof each case.) 

(’15) 2 AIR 1915 Lah 403 (404) : 1916 Pun Re 
No. 34 (DB). (Where tho question raised is whether 
the validity or existence of a custom was a question 
properly before the lower Appellate Court certifi¬ 
cate is not necessary.) 

(’25) 12 AIR 1925 Lah 82 (82) (DB). (When the 
lower Appellate Court holds that no question of 
custom is involved in a case and rejects an appli¬ 
cation for a certificate to enable the appellant to 
file a second appeal, it is open to the second Ap¬ 
pellate Court to hold that a question of custom is 
involved and to remand the case to lower Court to 
consider whether tho certificate can be granted.) 

(’14) 1 AIR 1914 Lah 247 (248): 1915 Pun Re No. 19 
(DB). (It is only in those case3 whore the conten¬ 
tion is that the custom alleged is invalid or that a 


particular custom does or does not exist that a 
certificate is necessary.) 

[’24) 11 AIR 1924 Lah 455(455,456):5Lah268(DB). 
[’24) 11 AIR 1924 Lah 263 (263). 

[•21) 8 AIR 1921 Lah 77 (78) : 2 Lah 348 (DB). 
;’38) 25 AIR 1938 Lah 191 (192, 193) (DB). 

Note 22 

1. (*68) 5 Bom HCBAC57 (59) (DB). 

*25) 12 AIR 1925 Oudh 384 (385). 

Note 23 

1. See S. 99 and Notes thereon. 

[See also (’41) 28 AIR 1941 Nag 152 (155). 
(Objection that execution application was defec¬ 
tive as not mentioning previous application must 
be disallowed to be raised for first time in second 

appeal.)] . , T 

2. (’85) 7 All 649 (659) (FB). (Per Mahmood, 

Overruled on another point in 19 Ind App 
Cal 93 (PC).) 

•02) 6 Cal W N 185 (188) (DB). 
f (*17) 4 AIR 1917 Cal 573 (573) (DB). 

i. (’43) 30 AIR 1943 All 209 (209) : I D R {1943) 
All 196. (Trial by Revenue Court »“stead of by 
civil Court amounts to substantial ««°* ° r * ef p fc 
in procedure — Appeal lies under S. 2bj U. r. 
Tenancy Act, to High Court from appellate decree 

of District Judge.) ^ , , T 

Cal 93 (PC).) 
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fact i a different thing from an error or defect in procedure 4 and the fact that the lower 
Appelate Court believed witnesses on the one side in preference to those on the other is 
not error of procedure 6 even if the reasons therefor are bad. 6 

The following are examples of errors in procedure : 

(i) Basing the decision against the admission of parties 7 or on a point not raised 
by them and as to which no evidence has been adduced. 8 

(ii) Basing the decision on the report of a commissioner to whom no regular 
commission was issued 9 or determining a case without awaiting the return 
of a commission regularly issued. 10 

(in) Trying together distinct and independent causes of action. 11 

(iv) Allowing a party to change the nature of his case in the lower Appellate 
Court. 12 

(v) Disposing of an appeal after the party is dead. 13 

(vi) Rejecting an appeal on the ground that no appeal lies. 14 

(vii) Dismissing an appeal for deficient court-fee without giving the party an 
opportunity to make good the deficiency 16 and directing the party after the 
disposal of the appeal to pay court-fee. 18 

(viii) Rejecting the commissioner’s report without directing further enquiry in a 
case requiring investigation. 17 

(ix) Admitting a review without enquiry as to the existence of the grounds 
therefor. 18 

(x) The lower Appellate Court requiring a standard of proof higher than that 
laid down by S. 3 of the Evidence Act. 19 

See also Notes 25 to 27. 

24. The errors or defects must be substantial and must be such as 
to possibly produce error or defect in the decision on the merits.—An error 
or defect in procedure will not be a ground of second appeal unless it is substantial and 
unless it is likely to have caused an error or defect in the decision of the case on the 
merits. 1 Thus, the judgment of the lower Appellate Court which is meagre and not in 


4. (’29) 16 AIR 1929 P C 190 (193) : 56 Ind App 
280 : 25 Nag L R 121 (PC). 

| (*91) 18 Cal 23 (30) : 17 Ind App 122 (PC). 

Also see Note 52. 

5. (’24) 11 AIR 1924 Oudh 265 (266). 

6. (’72) 18 Suth W R 110 (110, 111) (DB). 

7. (’17) 4 AIR 1917 Lab 297 (300) : 1917 Pun Re 
No. 106 (DB). 

8. (’42) 29 AIR 1942 Oudh 180(182): 17 Luck 472 
(Setting up new case for party.) 

t (’04) 29 Bom 1 (12) : 21 Ind App 154 : 1 All L 
Jour 637 (640) (PC). 

(’10) 6 Ind Cas 1010 (1011) (Lah). 

(’18) 5 AIR 1918 Low Bur 69 (70). 

(’24) 11 AIR 1924 Pat 341 (342). 

9. (’22) 9 AIR 1922 Lah 47 (49): 3 Lah 209 (DB). 

10. (’94) 16 All 342 (313) (DI3). 

11. (’68) 10 Suth W R 279 (279). 

12. (’79) 4 Cal 46 (50) (DB). 

13. (’29) 16 AIR 1929 Lah 119 (119). 

14. (’04) 8 Cal W N 64 (65). 

15. (’70) 5 Mad H C R 330 (333) (DB). 

16. (’85) 7 All 528 (533, 534) (DB). 

17. (’17) 4 AIR 1917 Cal 573 (573) (DB). 


(’38) 25 AIR 1938 Pat 569 (570): 17 Pat 358 (DB). 
(Judge not accepting evidence of Commissioner nor 
report submitted by him and refusing to call 
futher Commissioner’s report — Failure to do so 
does not amount to error of law, when both sides 
have given evidence on the point.) 

18. (*76) 25 Suth W R 324 (325) (DB). 
t (’73) 20 Suth W It 84 (85, 86) (FB). 

(’75) 24 Suth W R 186 (188). 

19. (’43) 30 AIR 1943 Mad 38 (39). 

(’37) 1937 Mad W N 188 (189). 

Note 24 

1. (’40) 27 AIR 1940 Pat 33 (36). 
f (’71) 15 Suth W It 8 (8) (DB). 

(’73) 19 Suth W R 430 (431) (DB). 

(’74) 6 N W P H C R 101 (103) (DB). 

(’74) 6 N W P H C It 114 (117) (DB). 

(’74) 21 Suth W It 57 (59) (DB). 

*(’86) 8 All 111 (115) (FB). 

(’29) 16 AIR 1929 Pat 609 (612) : 9 Pat 408 (DB) 
(’15) 2 A I It 1915 Bom 68 (71) : 39 Bom 149 
(DB). w • 

(’37) 24 AIR 1937 All 105 (107) (DB). 
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accordance with the rules is an irregularity; but unless the error is substantiated is 
likely to have affected the decision on the merits, i. e., unless it can be shown th\ the 
said Court failed to apply its mind properly to the case or to the evidence or thathe 
appellants are prejudiced in any way, the error will not be a ground of second appM. 2 
In the following cases of errors or defects, it has been held that no second appeal will le, 
unless it is shown that they have affected the decision on the merits : \ 

(i) Basing decision on evidence recorded in another suit without recording 
reasons therefor. 3 

(ii) Making a mistake regarding the applicability of a rule of law. 4 5 

(Hi) Misjoinder 6 or non-joinder 6 of parties. 

(iv) Misjoinder of claims or causes of action. 7 But where an objection on the 
* ground of misjoinder of causes of action taken in first appeal is allowed 
and the suit is dismissed, a second appeal will lie. 8 

(v) Omission to frame issues. 9 

(vi) Failure to take down the deposition of a witness in the manner prescribed. 10 

(vii) An irregular order of remand. 11 

(viii) Where a big suit was taken up after court hours and on defendants' vakil 
'not being prepared to cross-examine the plaintiffs’ witnesses the suit was 
decreed, the High Court declined to interfere in second appeal in the 
absence of an affidavit in the lower Appellate Court explaining the facts 
and showing how the appellant was prejudiced. 12 


In the following cases, the error or defect was held not likely to have affected the 


decision on the merits : 

(i) Omission to write judgment till after the decree is passed. 13 
(ii) Basing decision on evidence recorded by predecessor-in-office. 14 
(Hi) Admitting document insufficiently stamped. 16 

(iv) Admitting secondary evidence of a lost deed not stamped. 10 But where a copy 
of the deposition of a dead person in a previous suit was admitted without 
proof that the copy was a correct one and where the original deposition 
was not in the records of the previous suit, it was held that such admission 
was a ground of second appeal especially when great weight had been 

attached to such evidence. 17 

(v) Omission to draw the witnesses’ attention to previous contradictory 
statements. 18 _ 


2. (’18) 5 AIR 1918 Mad 811 (812) (DB). 

3. (’78) 2 Cal L Rep 33 (38) (DB). 

4. (1862) 1862 Suth W R 16 (16. 17) (SB). 

(’66) 5 Suth W R Misc 29 (29, 30) (DB). 

5. (’72) 18 Suth W R 313 (314). 

+ (’81) 3 Mad 359 (363) (DB). 

(’17) 4 AIR 1917 Lab 96 (96) : 1916 Pun Re 
No. 18. 

(’70) 2 N W P H C R 443 (444) (FB). (Misjoinder 
of parties by itself not affecting merits—No second 
appeal.) 

6. (’74) 22 Suth W R 288 (288) (DB). 

(’77) 3 Cal 26 (29) (DB). (Non-joinder —Not affect¬ 
ing merits.) 

7. (1864) 1 Suth W R 114 (114) (DB). 


•29) 16 AIR 1929 All 148 (149) (DB). 

I. (’73) 20 Suth W R 240 (241) (DB). 

>. (’71) 13 Moo Ind App 573 (538) : 15 Suth W R 
15 (16) (PC). 

0. (’72) 18 Suth W R 112 (113) (DB). 

II. SeeO. 41 R. 23, Note 28. 

12. (’17) 4 AIR 1917 Mad 408 (409) (DB). 

13. (’66) 4 Bom H C R A C 109 (109). • 

14. See Order 18 Rule 15. ..... /r . __ 

[Sec also (’66) 4 Bom H C R A C 98 (103). (Case 

dealing with examination of witnesses on the 

transfer of suit.)] , 

5. (’75) 23 Suth W R 170 (170). 

6. (’73) 20 Suth W B 63 (63)' (DB). 

7. (’74) 21 Suth W R 257 (257) (DB). 

8. (’75) 24 Suth W R 312 (313) (DB). 
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(vi) Refusing to allow local investigation when both parties have gone into 

evidence. 19 1 

(vii) Omission to employ a regular officer of Court for making local enquiry. 20 

Where the appointment of an amin as commissioner to effect partition 
was acquiesced in, in the first Court, no objection to such appointment 
should be allowed to be taken in appeal. The allowing of such an objection 
in first appeal was held to be a ground of second appeal. 21 

(viii) Hearing an appeal before the date fixed in the presence of the pleaders of 
the parties. 22 

(ix) Committing an error as to valuation not affecting the jurisdiction. 23 
The following have been held to be no errors or defects in procedure, much less 
substantial errors or defects : 

(i) Omission to make specific mention of a document in the judgment. 24 

(ii) Refusal by the lower Appellate Court to take notice of a question not raised 
in the memorandum of appeal. 25 On the other hand, if the lower Appellate 
Court takes up any such question, it will be a ground of second appeal. 26 
(Hi) Dismissing a suit for misjoinder of parties. 27 

(iv) Making a mistake in the matter of accounts 28 or making a mistake in the 
calculation of the claim decreed. 20 


25. Omission to frame or try issues of facts properly. — An omission to 
frame proper issues is an error or defect in procedure, and if it would have possibly 
affected the decision on the merits, it would be a ground of second appeal. 1 Where, 
however, the lower Court framed wrong issues but the findings were what they would have 
been if the correct issues had been framed, the High Court will not interfere inasmuch as 
the decision of the case on the merits has not been affected. 2 Similarly, an objection that 
a matter was not raised in the pleadings and did not properly form the subject of an issue, 
will not be allowed to bo taken in second appeal when the parties had let in evidence on 
the point and the matter had been argued in the lower Courts and no prejudice was 
established. 3 The failure to try, determine and decide a material issue is a good ground 
of second appeal. 4 


19. (’03) 30 Cal 536 (537) (DB). 

20. (’67) 8 Suth WB6 (7) (DB). 

21. (’81) 7 Cal 318 (321) (DB). 

22. (1864) 1 Suth W It 246 (246). 

Also see O. 41 R. 16, N. 5 and R. 17 Note 10. 

23. (’68) 10 Suth W It 32 (33). 

(•68) 5 Bom H C R A C 153 (155) (FB). 

(’01) 24 Mad 43 (45) (DB). 

(’25) 12 AIR 1925 Rang 65 (67) : 2 Rang 462. 

Also see S. 99 Note 6. 

24. (’12) 13 Ind Cas 495 (495) (DB) (Cal). 

25. (’19) 6 AIR 1919 Mad 130 (132) DB). 

26. (’21) 8 AIR 1921 Lah 228 (229). 

27. (’73) 20 Suth W R 147 (148) (DB). 

28. (’74) 22 Suth W It 310 (310, 311) (DB). 

29. (’76) 25 Suth W It 63 (64). 

Note 25 

1. (’32) 19 AIR 1932 P C 28 (30) : 59 Ind App 29 
(PC). (A finding of fact based on failure to dis¬ 
charge onus bjr party on whom onus was wroDgly 
cast is not a finding on positive evidence and is not 
binding in second appeal.) 


(’74) 22 Suth W R 31 (32) (DI3). 

(’32) 19 AIR 1932 Cal 351 (353). (Finding of fact 
arrived by wrongly placing onuscau be challenged.) 
(*20) 7 AIR 1920 Lah 322 (322). 

(’66) 11 Moo Ind App 25 (27) (PC), 
t (’70) 13 Moo Ind App 573 (583) (PC). 

(’96) 1896 All W N 104 (104). 

[See also (’37) 24 AIR 1937 Sind 263 (270).] 

2. (’97) 21 Bom 325 (327) (DB). 

(’70) 13 Moo Ind App 573 (583) (PC). (Omission 
to settle the issue — But no consequent failure of 
justice.) 

3. (’26) 13 AIR 1926 Mad 156 (156). 

(’31) 18 AIR 1931 Lah 220 (221) (DB). (Wrong 
allocation or onus not preventing production of 
evidence—Finding cannot he challenged ) 

4. (’67) 8 Suth W It 333 (333) (DB). (Question of 
possession.) 

(’67) 8 Suth W R 477 (478) (DB) 

(’71) 16 Suth W It 49 (50) (DB). 
t (’71)16 Suth W R 150 (151) (DB). (But an 
omission to try any point from mistake, the nou- 
decision on that point forms no good ground.) 
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26. Defective judgment. — Parties to a suit are entitled to the benefit of a 
proper discussion of the materials on record based upon a correct view of the W 
applicable to them. 1 In this view the Code has in O. 41 R. 31 prescribed that the judgmtat 
of the Appellate Court shall be in writing and shall state — \ 

(a) the points for determination; > 

(b) the decision thereon; 

(c) the reasons for the decision ; and 

(d) where the decree appealed from is varied or reversed, the relief to which 

the appellant is entitled. 


A judgment of the first Appellate Court which does not contain the said particulars 
is no judgment at all and will be set aside in second appeal. 2 Thus, where a suit was 
dismissed arbitrarily oh the ground that the subject-matter involved was very small, the 
dismissal was set aside in second appeal. 3 Similarly, where the lower Appellate Court 


(‘72) 17 Suth W R 279 (280) (DB). 

(’75) 23 Suth W R 166 (167) (DB). 
t (’81) 7 Cal 148 (150) (DB). 

(’88) 1888 Unrep Print Judgt., p. 47. 

(’88) 1888 Unrep Print Judgt., p. 146. 

(’92) 16 Bom 545 (547) (DB). . 

(’93) 1893 Unrep Print Judgt., p. 15. 

(’93) 1893 Unrep Print Judgt., p. 175. 
t (’95) 17 All 117 (120). 

(’20) 7 AIR 1920 Lah 322 (322). 

(’20) 7 AIR 1920 Pat 359 (362). 

(’24) 11 AIR 1924 Nag 91 (94) : 20 Nag L R 17. 
t (’31) 18 AIR 1931 Rang 312 (313, 314). (Isauo 
of fact.) 

Note 26 

1. (’08) 11 Oudh Ca9 264 (266, 267). 

[See (’35) 22 AIR 1935 Mad 803 (807) : 58 Mad 
893 (FB).] 

[See also (’41) 28 AIR 1941 Rang 76 (78) : 1940 
Rang Ij R 777 (DB). (Lower appellate Court 
agreeing with trial Court not bound to take every 
sentenco of trial Court and say that it agrees 
with it.)] 

2. (’43) 30 AIR 1943 Pat 177 (180) : 22 Pat 154 
(DB). (Finding arrived at without considering the 
facts.) 

(’41) 28 AIR 1941 Mad 393 (393). (Lower appel¬ 
late Court not adverting to documentary evidence 
of party and giving no reason for rejeoting opinion 
of trial Judge as to credibility of witness.) 

(’ll) 28 AIR 1941 Mad 539 (545) : I L R (1941) 
Mad 785 (FB). (Opinion of trial Court that evi¬ 
dence was true — Lower appellate Court reversing 
that finding without stating reasons.) 

(’40) 42 Pun L R 136 (138). (Court should examine 
the entire evidence, and its judgment should indicate 
that it had done so.) 

(’40) 42 Pun L R 275 (276). (A final Court of fact, 
especially when it reverses the deoision of the 
Court of first instance should consider the entire 
evidence on the record and its judgment should 
indicate that its conclusion has been arrived at 
after a consideration of all the materials on record.) 
f (’ll) 11 Ind Cas 915 (915) (Low Bur). 

(’12) 16 Ind Cas 382 (383) (DB) (Cal). 

(’10) 5 Ind Cas 829 (830) (DB) (Mad). 

(’08) 31 Mad 469 (470, 471) (FB). 


(’09) 2 Ind Cas 404 (404) (DB) (Cal). 

*(’87) 9 All 26 (27, 33) (DB). 

(’23) 10 AIR 1923 Cal 278 (278) (DB). 

(’84) 10 Cal 932 (935) (DB). (Omission of reasons 

for the finding.) # . ,. 

(’17) 4 AIR 1917 Pat 443 (445) (DB). (A finding 
that “on a consideration of all the circumstances 
of the case” the suit is barred by limitation is 

defective and unsatisfactory.) _ 

(’27) 14 AIR 1927 Oudh 95 (96):29 Oudh Cas 330. 
1 Luck 458. (Mere general statement that on a 
perusal of all the evidence the Court is satisfied 
about a conclusion, is not sufficieot judgment,.) 
(’09) 1 Ind Cas 205 (206) (DB) (Cal). (Appellate 
Court not considering the evidence dealt with by 
the Court of first instance.) 

(’23) 10 AIR 1923 Pat 275 (276). 

’75) 23 Suth W R 266 (268) (DB). (Pronouncing 
first Court’s reasons to be good without going into 
the merits of the case and recording its view of 

evidence.) ,, , . ... 

[’07) 11 Cal W N 112 (116) (DB). (Judgment with¬ 
out reasons.) 

[’16) 3 AIR 1916 Upp Bur 9 (11) : 2 Upp Bur Rul 
92. (Judgment involving decisions of facts—Rea¬ 
sons have to be given.) „ , 

[’38) 25 AIR 1938 Pat 330 (332) (DB). (Appellate 
Court’s judgment not dealing with merits of case 
in accordance with law — Judgment can be set 
aside in second appeal.) 

[’38) 25 AIR 1938 Pat 609 (610). (Lower Appellate 
Court dismissing appeal, simply reiterating find¬ 
ings of trial Court without any discussion oi 
evidence—Judgment is not proper.) 

(’37) 24 AIR 1937 All 284 (285). (Application for 

adjournment by appellant’s pleader 
missing application and 

."SSL S 0 oL°not 

prosecution merely because appellant or his pleader 

is unable to argue the appeal-) . n qq 7 \ 

(’37) 24 AIR 1937 Mad 282 (283) . I L K (1987) 
Mad 299. (Finding by Appellate Court in reversal 
of trial Court’s deoision without gi^ng reasons and 
without discussing evidence, only reason given 
being that evidence is not isatisfioctory.) 

3. (’17) 4 AIR 1917 Lah 210 (210). 
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reversed the decision of the first Court merely saying that the evidence was meagre, a 
second appeal was held to lie. 4 But the mere fact that the judgment does not deal with 
all the evidence 6 or all the circumstances® relied upon by the first Court, or the fact that 
the discussion of the evidence is unsatisfactory, 7 or that the judgment contains certain 
mis-statements, 8 or that the judgment is written in a few lines, 9 is not a ground of second 
appeal if it does not affect the decision on the merits. Similarly, the fact that the 
reasons for differing from the lower Court’s judgment are not specifically stated in the 
judgment, is not in itself a ground of second appeal where the reasons are evident and it 
is otherwise clear that the evidence has been considered in arriving at the finding. 10 See 
also o. 41 R. 31, Notes 11 and 12. 

The following have also been held to be defects in judgment which will justify a 
second appeal : 

(i) Where the judgment is uncertain in its meaning. 11 

(ii) Where from the judgment it is difficult to discover what the conclusions 
are which have been arrived at on evidence. 12 


(Hi) Where a finding is vague and indefinite 13 or not legal. 14 

(iv) Where the decision of a lower Appellate Court is based on an objection to 
court-fee taken for the first time before it. 16 

^ (v) Where additional evidence is admitted in appeal without recording reasons 

as required by O. 41 R. 27. l6 

27. Admission or rejection of evidence. — The admission and rejection of 
documents is a matter of procedural law. In this sense the admissibility of evidence is 
question of law 1 and an error or defect therein is a ground of second appeal, 2 provided 


it is one which may possibly have affected 


4. (’25) 12 AIR 1925 Cal 408 (410) (DB). 

5. (’40) 42 Pun L R 94 (95). (Certain documents 
not referred to in the judgment.) 

(*25) 12 AIR 1925 Cal 993 (994). 

('22) 9 AIR 1922 Lah 140 (141) (DB). 

6. (’25) 12 AIR 1925 Oudh 313 (314). 

(’15) 2 AIR 1915 Cal 99 (99) (DB). (Not disposing 
6criatim of all the reasons given by the first Court.) 

7. (’15) 2 AIR 1915 Mad 463 (464) (DB). 

8. (’27) 14 AIR 1927 Mad 1181 (1183). 

9. (’39) 26 AIR 1939 Pat 267 (268) (DB). 

10. + (’69) 12 Suth W R 272 (273) (DB). 

(’75) 24 Suth W R 296 (296, 297) (DB). 

(’16) 3 AIR 1916 P C 126 (128) : 43 Cal 1104 : 43 
Ind App 172 (PC). (Case of the lower Appellate 
Court seeing no reason for differing from the con¬ 
clusions of the trial Court.) 

(’72) 18 Suth W R 473 (473) (DB). (Do.) 
t (’86) 12 Cal 199 (203) (DB). 

(’74) 21 Suth W R 260 (261) (DB). (Reasons for 
believing witnesses not given.) 

(’66) 5 Suth W R 178 (178). 

11. (’14) 1 AIR 1914 Cal 784 (781) (DB). 

12. (’24) 11 AIR 1924 Mad 710 (711). 

13. (’25) 12 AIR 1925 Lah 357 (358). 

14. (’26) 92 Ind Cas 30 (30) (Mad). 

15. (’74) 22 Suth W R 433 (434) (DB). 

16. t (’25) 12 AIR 1925 Cal 98 (100) (DB). 

[See (’38) 25 AIR 1938 Sind 198 (200) (DB). (Ad¬ 
ditional evidence admitted by lower Appellate 
Court in total disregard of O. 41 R. 27 — Second 
appeal—Maintainability of.)] 


the case on the merits. 3 Thus, where the 


Note 27 

1. *(’18) 5 AIR 1918 P C 92 (94) : 46 Cal 189 : 45 
Ind App 183 (PC). 

(’22) 9 AIR 1922 Oudh 98 (98). 

(’26) 13 AIR 1926 Cal 727 (727) (DB). 

(’37) 24 AIR 1937 Rang 225 (225) (DB). 

(’35) 39 Cal W N 311 (313). (When the finding is 
based really on other evidence, and the inadmis¬ 
sible cvidcnco is only used for the purpose of further 
support, that does not vitiate the finding or neces¬ 
sitate a remand.) 

(’35) 39 Cal W N 277 (280). (A finding based on 
evidence which is not legally admissible in evidence 
is not binding in second appeal.) 

[See (’36) 23 AIR 1936 P C 258 (259) (PC). (Find¬ 
ing of fact — Question as to use of document as 
secondary evidence is not one of fact hut of proce¬ 
dure.)] 

2. (’83) 7 Bom 123 (124) (DB). 

(’89) 16 Cal 753 (755) : 16 Ind App 125 (PC). (Ad¬ 
mission of secondary evidence.) 

(’16) 3 AIR 1916 Cal 691 (692) (DB). (Receiving 
document assuming it to be public document.) 

[See also (’68) 9 Suth W R 517 (517).] 

3. (’41)28 AIR 1941 Pat 118 (127) (DB). (Consi¬ 
deration of inadmissible evidence by lower Courts 
vitiates findings in absence of other sufficient 
evidence to support them.) 

(’40) 27 AIR 1940 All 441 (443). 

(’39) 26 A I R 1939 All 663 (665). (Admission of 
additional evidence in appeal—Rebuttal evidence 
not allowed.) 
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objection to the admission of evidence is based on a formal defect, 4 or where the lower 
Court has arrived at the decision independently of the evidence wrongly admitted , B the 
High Court will not interfere in second appeal. Nor will it interfere where the improper 
admission of evidence objected to was due to the conduct of the party complaining of it. 6 

The improper rejection of evidence is an error in procedure which ordinarily is 
likely to affect the decision of the case on the merits, and is therefore a good ground of 
second appeal. 7 But where such a ground is taken, it will not be sufficient to merely file 
an affidavit stating that an oral request was made to examine witnesses and that it was 
refused. There must have been a written application made to the lower Court to that 
effect. 8 Where the first Court has recorded that a party has closed his case, or has made 
an admission, he cannot urge in appeal that the Court has refused to record the whole of 
his evidence without conclusively proving that the record is wrong. 9 Nor can he urge a 
plea that the lower Court has wrongly rejected evidence where such rejection was due to 
his own conduct. 10 

28. Question of law, question of fact and mixed questions of law 
and fact — General. — It has already been observed in Note 2 that a second appeal 
will lie on the ground of an error of law or procedure and that it will not lie on 
any question of fact . Questions of law and fact are sometimes difficult to disentangle. 1 


f (’75) 24 Suth W R 392 (393) (DB). 

[See also (’34) 21 AIR 1934 Cal 269 (270). (Ad¬ 
ditional evidence by lower appellate Court not 
affecting right decision — High Court will not 
interfere.)] 

4. (’75) 7 N W P H C R 124 (126) (DB). (Docu¬ 
ment not sufficiently stamped.) 

f (’26) 13 AIR 1926 Cal 988 (990) (DB). 

(’36) 23 AIR 1936 Lah 788 (789). (Document not 
properly tendered in evidence.) 

[See (’39) 26 AIR 1939 Nag 220 (221) : I L R 
(1940) Nag 671 (DB). (Document not duly stamp¬ 
ed admitted—S. 36, Stamp Act, comes into play.)] 

5. (’41) 28 AIR 1941 Pat 253 (254) : 20 Pat 556 
(DB). 

*(’81) 7 Cal 293 (296) (DB). 

(’34) 21 AIR 1934 Pat 55 (56). (Case under S. 167 
of the Evidence Act.) 

(’34) 21 AIR 1934 Nag 124 (126). 

(’30) 17 AIR 1930 Lah 1067 (1068). 

6. (*41)28 AIR 1941 Pat 253 (254) : 20 Pat 556 
(DB). (Finding based on judgment—Admissibility 
not challenged — Finding supported by other evi¬ 
dence—No interference.) 

(’31) 18 AIR 1931 Cal 480 (480) (DB). (Insuffi¬ 
ciently stamped pronote admitted withoutobjeotion.) 
[See (’40) 27 AIR 1940 Lah 308 (309). (If a party 
has clearly agreed to a certain evidence being re¬ 
lied on in the trial Court, he is estopped in appeal 
from challenging the procedure of the trial Court 
on that ground.) 

7. (’10) 8 Ind Cas 990 (991) (Low Bur). (Failure to 
examine witnesses.) 

(’93) 20 Cal 740 (743, 744) (DB). (Do.) , 

(’73) 20 Suth W R 203 (204). (Do.) 

(’34) 21 AIR 1934 Pat 48 (49) (DB). 

(’34) 21 AIR 1934 Nag 44 (45). 

(’33) 20 AIR 1933 Sind 121 (122). (Omission by 
the lower Court to give effect to an admission by a 
party to a suit.) 


(’24) 11 AIR 1924 Pat 208 (208). (Refusal toadmit 
document though produced at late stage.) 

(’75) 24 Suth W R 297 (297) (DB). 
f (’08) 8 Cal L Jour 147 (151) (DB). (Refusal of 
documentary evidence.) 

(’72) 17 Suth W R 161 (162) (DB). (Rejection of 
evidence.) 

(’07) 11 Cal W N 230 (235) (DB). (Refusing to ac¬ 
cept a topographical survey map in the absence of 
better evidence.) 

(’28) 15 AIR 1928 Cal 408 (410) (DB). 

(’23) 10 AIR 1923 Cal 378 (379) (DB). 

(’35) 22 AIR 1935 All 293 (294). (Document reject¬ 
ed in appeal even though there was no objection to 
its admissibility in trial Court.) 


Also see O. 18 R. 4 N. 1. / _ 

[But see (1865) 2 Mad H C R 418 (419) (DB). 
(Probably the rejection in this case did not affect 
the merits.)] 

8. (’69) 13 Moo Ind App 209 (225, 226) (PC), 
f (’70) 14 Suth W R 419 (420) (DB). 

9. (’14) 1 AIR 1914 Lah 207 (207). 

(’66) 5 Suth W R 196 (196). (Admission.) 

10. (’39) 26 AIR 1939 All 663 (665). (Court ad¬ 
mitting in appeal genuine public documents as 
additional evidence but without stating reasons for 
doing so—Evidence in rebuttal not allowed to be 
adduced but plaintiff not insisting on his right —- 
Error in procedure held did not produce defect i 
decision of case on merits.) 

(’76) 25 Suth W R 550 (551). 

(’38) 25 AIR 1938 Sind 206 (209) : ILR (1939) Ear 




. *(’18) 5 AIR mS^C 92 (93):46 Cal 189 : 45 

Ind App 18 (PC). ... nr ^ nR 

•32) 19 AIR 1932 Oudh 283 (284) • _ 7 ,. Luc _ k . V®: 
V (’27) 14 AIR 1927 P C 102 (104) : 54 Ind 

App 178 : 8 Lah 573 (PC). 

22) 9 AIR 1922 Oudh 98 (98). 

24) 11 AIR 1924 Oudh 349 (351):27 OudhCaa89. 
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But broadly speaking, a question of fact may be defined as anything which is the subject 
of testimony, and a question of law as the general law of the land and general principles 
of law of which Courts will take judicial cognizance. 2 It will also be advantageous, in 
this connection, to refer to the definition of “fact” in the Evidence Act, 1872. Under s. 3 
of that Act, “fact” means and includes — 

( 1 ) any thing, state of things, or relation of things capable of being perceived by 

the senses; 

( 2 ) any mental condition of which any person is conscious. 

A question whether any such fact exists or does not exist is a question of fact, and 
a finding thereon is a finding of fact. 3 


(•17) 4 AIR 1917 P C 77 (77) (PC). (Queation of 
what constitutes exclusion form a joint estate may 
well in many cases be a question of law.) 

(’32) 19 AIR 1932 Lah 328 (329). (Whether Hindu 
law or Succession Act governs a person—Question 
of law.) 

(’38) 25 AIR 1938 Pat 413 (421): 17 Pat 507 (DB). 

2. Best on Evidence, page 19. 

3. For instances of findings of facts, see generally 
Notes 29 to 51 and also the following cases :— 

(’43) 30 AIR 1943 Lah 166 (168). (Question whether 
a person was debtor within the meaning of S. 7(2) 
of Punjab Relief of Indebtedness Act (VII of 1934 
as amended by Aot XII of 1940) is one of fact.) 
(’43) 30 AIR 1943 Mad 38 (39, 40). (Date of publi¬ 
cation of book is question of fact.) 

(’43) 30 AIR 1943 Mad 311 (311). (Findings that 
landlord had both warams and tenant had no 
permanent tenancy rights are findings of fact.) 
(’43) 30 AIR 1943 Pat 68 (68, 69). (The question 
whether an alleged adoption took place in fact or 
whether and if so when the plaintiff came to know 
of the adoption.) 

(’42) 29 AIR 1942 All 233 (234) : I L R (1942) All 
832 (FB). (Finding that party purchased property 
from his private savings and was solo owner.) 

(’42) 29 AIR 1942 All 308 (314) : I L R (1942) All 
478 (DB). (Question of benami — Source of pur¬ 
chase money.) 

(’42) 29 AIR 1942 All 425 (426). (Subsistence of 
mortgage.) 

(’42) 29 AIR 1942 Cal 607 (609). (Computation of 
fair rent under S. 7 (3), Bengal Tenancy Act — 
Question of allowance for collection charges or for 
profits of tenure-holders is one of fact.) 

(’42) 29 AIR 1942 Lah 92 (93). (Findings that 
husband had not failed without reasonable cause 
to perform marital obligations for three years and 
had not assaulted wife are of fact.) 

(’42) 29 AIR 1942 Lah 135 (136). (A finding that 
a cosharer had failed to prove that he had been 
treating the property as though it belonged to him 
exclusively to the knowledge of the other co¬ 
sharers.) 

(’42) 29 AIR 1942 Lah 186 (190) (DB). (Question 
of laches.) 

(■42) 29 AIR 1942 Mad 129 (130). (Question whe¬ 
ther husband and wife had access to each other.) 
(’42) 29 AIR 1942 Mad 622 (623):ILR (1943) Mad 
15 (FB). (Some of cosharers mortgaging certain 
items of joint property — Suit by other cosharers 
for partition — Finding that mortgage property 


cannot be allotted to share of mortgagors without 
causing hardship to other sharers is one of fact.) 

(’42) 29 AIR 1942 Pat 348 (348) (DB). (An objec¬ 
tion to a final mortgage decree on the ground that 
it was based on the preliminary decree as passed 
by the trial Court and not on the preliminary 
decree as modified by the Appellate Court involves 
a question of fact.) 

(’42) 29 AIR 1942 Pat 429 (430). (Finding that 
person incurred civil death in particular year.) 

(’42) 29 AIR 1942 Pat 479 (480) (DB). (Finding as 
to which is the true statement between the two 
conflicting statements.) 

(’41) 28 AIR 1941 All 289(289). (Question whether 
the burden of an easement would increase on 
account of certain facts.) 

(’41) 28 AIR 1941 Oudh 226 (228) (DB). (Finding 
that a mortgage deed was not executed by a lady 
as the guardian of her minor grandson.) * 

(’41) 28 AIR 1941 Oudh 412 (414). (Finding on 
the question of title.) 

(’41) 28 AIR 1941 Oudh 429 (431) (DB). (Do.) 

(’40) 27 AIR 1940 Mad 761 (761). (Adoption — 
Illatom adoption—Findings of fact.) 

(’40) 27 AIR 1940 Nag 241 (243) : ILR (1942) Nag 
24. (Finding that there was partition.) 

(’40) 27 AIR 1940 Pat 245 (246) (DB). (A finding 
that a document was tampered with.) 

(’40) 27 AIR 1940 Pat 324 (327): 19 Pat 739 (FB). 
(Finding as to share of party’s liability.) 

(’31) 18 AIR 1931 Nag 182 (182) : 27 Nag L R 
125. (Whether a house is for agricultural purposes.) 

(’22) 4 Lah L Jour 457 (459) (DB). (Finding that 
a gift was an absolute one.) 

(’29) 16 AIR 1929 Oudh 83 (84) : 4 Luck 265 
(DB). (Whether document is benami.) 

(’31) 133 Ind Cas 440 (440) (DB) (Lah). (Do.) 

(’24) 11 AIR 1924 Lah 39 (40) (DB). (Considera¬ 
tion.) 

(’12) 16 Cal W N 227 (230) (DB). (Inadequacy of 
the price if the consequence of the irregularity ) 

(’31) 18 AIR 1931 Oudh 424 (425). (That transac¬ 
tion is one of sale in a pre-emption suit.) 

(’31) 18 A I R 1931 Lah 618 (619). (Whether pre¬ 
sumption arising from entry in riwaj-i-am has been 
rebutted by evidence.) 

(’30) 17 A I R 1930 Mad 569 (569). (Whether an 
estate is a ja^ir.) 

(’31) 18 AIR 1931 All 338 (340). (Question of notice 
under Section 40, T. P. Act.) 

<’“« „ 8 . AIR 1931 All 556 (557) (DB). (Question 
of accrual of cause of action in a particular place.) 
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An inference of fact must be distinguished from an inference of law . Where, 
from evidentiary facts 4 and documents 6 an inference is drawn as to the existence or 
non-existence of another fact, then the inference is one of fact and the question as to the 
inference, a question of fact . 8 But when the question is whether certain facts give rise to 
a legal right or liability , the inference is one of law , and the question of such inference, 
a question of law. 7 Even an inference of fact must be drawn in a legal manner , i. e.. 


(’31) 18 AIR 1931 All 113 (119) (DB). 

(‘39) 26 AIR 1939 Lali 88 (89). (Question whether 
plaoe is town or village is one of fact.) 

(’36) 23 AIR 1936 Cal 17 (18): 62 Cal 979. (Ques¬ 
tion of promptness in shafiat ceremonies for pre¬ 
emption under Mahomedan law.) 

(’35) 22 AIR 1935 Rang 190 (190). (Jewish woman 
divorcing her husband — Question of alimony 
depends on personal law of Jews which is to be 
ascertained as a question of fact upon the evidence 
adduced in that behalf.) 

(’36) 23 AIR 1936 Cal 245(246). (A finding on the 
question of title.) 

(’35) 22 AIR 1935 Pat 42 (44). (Apportionment of 
compensation money among persons interested in 
land compulsorily acquired is a finding of fact.) 
(’37) 1937 Mad W N 1188 (1189). (No absolute rule 
of law that in no circumstances should wastelands 
belonging to a trust be given on permanent lease 
—The question is one of degree depending on a 
number of circumstances and accordingly is a ques¬ 
tion of fact.) 

(’35) 22 AIR 1935 Oudh 30 (33) : 10 Luck 250. 

(Question as to nature of gift.) 

(’35) 22 AIR 1935 Mad 70 (70). (Whether inam 
register is right or wrong is question of fact.) 

('35) 22 AIR 1935 Lah 440 (440). (Question whe¬ 
ther rate of interest is excessive.) 

(’38) 25 AIR 1938 Rang 468 (470). (Question whe¬ 
ther interest of guardian ad litem is adverse to 
minor.) 

(’38) 25 AIR 1938 P C 34 (35) : 65 Ind App 93 : 

1 L R (1938) Mad 551 : 32 Sind L R 328 (P C). 
(Finding that there was no express authority of 
the husband for adoption.) 

4. (’42) 29 AIR 1942 Cal 505(508) : I L R (1942) 

2 Cal 427. (Public right of way—Presumption of 
dedication from continuous user is question of fact.) 

(•18) 5 AIR 1918 P C 92 (93, 94) : 46 Cal 189 : 45 
Ind App 183 (P C). 

(’19) 6 AIR 1919 Lah 221 (221). 
t (’20) 7 AIR 1920 Cal 361 (362, 363) (DB).(When 
from a certain set of facts a Court infers a lost 
grant, the decision is on a question of fact and not 
of law and cannot be challenged in second appeal.) 
(’28) 15 AIR 1928 Lah 608 (609): 9 Lah298 (DB). 
(The inference that a document is not a fiotitious 
transaction is a finding of fact.) 

(’30) 17 AIR 1930 All 218 (219) (DB). 

(>25) 12 AIR 1925 Pat 748 (750) (DB). (Inference 
of grant of easement from evidence.) 

(’21) 11 AIR 1924 Oudh 164 (164, 165). (Inference 
of gift being incomplete for want of acceptance.) 
(’28) 15 AIR 1928 Nag 76 (78) : 23 Nag L R 156 
(DB). 

+ (’31) 18 AIR 1931 Nag 07 (67) : 27 Nag L R 8. 
[Sec also (’24) 11 AIR 1924 Pat 305 (306).] . 

5. (’25) 12 AIR 1925 All 39 (40). 


(’25) 12 AIR 1925 All 353 (354). 

+ (’26) 13 AIR 1926 All 542 (543) : 48 All 588 
(DB). 

(’25) 12 AIR 1925 Oudh 611 (612). 

(’18) 5 AIR 1918 P C 92 (94): 46 Cal 189: 45 Ind 
App 183 (P C). 

(’24) 11 AIR 1924 Cal 562 (563) : 51 Cal 110 (DB). 
(’26) 99 Ind Cas 183 (184) (DB) (Oudh). 

(’16) 3 AIR 1916 Pat 59 (60) (DB). 

(’30) 17 AIR 1930 Pat 319 (320). (Inference from 
survey record of rights.) 

*(’28) 15 AIR 1928 P C 243 (245, 247, 248) : 55 
Ind App 380 (PC). (Inference as to whether pay¬ 
ment was made in time, drawn from jama wasul 
baki.) 

Also see Note 29. 

6. (’42) 29 AIR 1942 Oudh 19 (20) : 17 Luck 158 
(DB). 

(’42) 29 AIR 1942 Pat 170 (174) (DB). (Admission 
of liability or acknowledgment.) 

(’42) 29 AIR 1942 Pat 317 (318) (DB). (Inference 
of knowledge as to possession of certain land.) 

(’41) 28 AIR 1941 Oudh 412 (414). (Finding as to 
title.) 

(’40) 27 AIR 1940 Bom 263 (264). : I L R (194.0) 
Bom 505. 

(’40) 27 AIR 1940 Sind 43 (47) : I L R (1940) Ear 
174 (DB). (Instances of burial proved in particular 
cases—Sufficiency for inference of dedication.) 

(’30) 17 AIR 1930 Lah 1056 (1057). 

(’38) 25 AIR 1938 Lah 357 (359) (DB). (Question 
whether a fact has been proved when evidence for 
and against has been properly admitted is a ques¬ 
tion of fact.) 

(’37) 24 AIR 1937 Rang 225 (225) (DB). (Do.) 

(’36) 23 AIR 1936 Pat 96 (97). 

(’35) 22 AIR 1935 Mad 70 (71). (A question of fact 
is nonetheless a question of fact if part of the proof 
depends upon inferences.) 

(’39) 26 AIR 1939 Pat 218 (218). 

+ (-36) 23 AIR 1936 Nag 186 (188). 

(’35) 39 Cal W N 888 (893). 

(-33) 20 AIR 1933 All 603 (606) (DB). 

[See (’37) 24 AIR 1937 Nag 230 (231, 232). (In¬ 
ferences drawn from proved facts or admit 
facts are not always questions of law.;] 


ee also Note 29. 

. (-43) 30 AIR 1943 Pat 169 (176) : 22 Pat 55 
(DB). (The question, whether on the facts proved 
the as6esBee is possessed of the assets a9 an individual 
or the assets should bo considered as belonging 
the undivided Hindu family of which the assessee 
is a member is a question of law.) 

42) 29 AIR 1942 Lah 42 (45) (DB). (Interpre¬ 
tation of document of title.) 
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in a manner neither unreasonable nor illogical nor unwarranted by the facts from which 

it is drawn. If not so drawn, it is an error of law. The question, therefore, whether an 

inference of fact is reasonable or is warranted by facts, is ajso a question of law? 

# 

A mixed question of law and fact is one where in order to give a finding thereon 
it is necessary to answer a question of fact and also a question of law. Thus, as has already 
been seen in Note 21 where the question is whether a valid custom exists, it is necessary to 


(’42) 29 AIR 1942 Oudh 19 (20) : 17 Luck 158 
(DB). 

(’41) 28 AIR 1941 All 81 (35). (Subsequent agree¬ 
ment to separate 'cancelling prior agreement to 
separate—Question whether subsequent agreement 
amounts to re-affirmation or cancellation of inten¬ 
tion to separate in prior agreement is one of law— 
Obiter.) 

(’40) 27 AIR 1940 Bom 263 (264) :ILft (1940) 
Bom 505. 

(’40) 27 AIR 1940 Sind 138 (140) (DB). (Partition, 
question as to.) 

(’18) 5 AIR 1918 PC 92 (93) : 46 Cal 189 : 45 Ind 
App 183 (PC). 

(’31) 18 AIR 1931 Pat 236 (238): 10 Pat 264 (DB). 
(Whether from proved facts, abandonment under 
S. 87 of Bengal Tenancy Act follows is a question 
of law.) 

(’31) 18 AIR 1931 Bom 295 (296). (Concession by 
pleader — Binding nature — Question of law. 
NOTE. —This case is overruled on another point in 
AIR 1937 Bom 19.) 

*(’27) 14 AIR 1927 P C 102 (104) : 54 Ind App 
178 (PC). (The question whether a tenanoy is per¬ 
manent or precarious is one of legaljnference.) 
(’96) 19 Mad 485 (493) (DB). (Inference of abandon¬ 
ment or loss of right.) 

(’24) 11 AIR 1924 Cal 92(95),(DB). (Legal standard 
of care required_S. 151 of the Contract Act.) 

(’07) 34 Cal 36 (40,*41). (Per Woodrofie, J._ 
Whether sale is binding on minor.) 

(’23) 10 AIR 1923 All 75 (76) (DB). (Inference of 
abandonment.) 

(’29) 16 AIR 1929 All 872 (872, 873) (DB). (Inference 
of adequacy of consideration.) 

(’28) 15 AIR 1928 Cal 315 (317) : 55 Cal 355 (DB). 

(Inference as to permanency of tenancy.) 

(’32) 19 AIR 1932 Cal 198 (199) (DB). (Do.) 

(’32) 19 AIR 1932 Cal 398 (400) (DB). (Do.) 

(’28) 15 AIR 1928 Cal 891 (891) (DB). (Inference 
of abandonment.) 

(’17) 4 AIR 1917 Lah 439 (440): 1917 Pun Re No. 
69 IDB). (Inference of acquiescence is a legal 
inference.) 

(’ll) 9 Ind Cas 41 (44) (DB) (Mad). (Inference of 
implied contract.) 

(’ll) 38 Cal 278 (282) : 9 Ind Cas 394 (395) (DB). 
(Inference as to whether a person is a tenant.) 

(’25) 12 AIR 1925 Nag 58 (58). (Conclusion that 
delay disentitles a person from claiming a parti¬ 
cular relief.) 

t ( 03) 25 Ail 1 (17) : 29 Ind App 203 (PC). 
(Inference of notice to principal from notice to the 
agent.) 

(’28) 15 AIR 1928 Nag 87 (88) : 23 Nag L R 192. 
(Inference of grunt from long user is one of law. 
But see AIR 1920 Cal 361 contra.) 


(’26) 13 AIR 1926 Oudh 128 (130). (Whether an 
admission is conclusive evidence.) 
f (’97) 21 Bom 91 (94) (DB). (Mixed question.) 
(’27) 14 AIR 1927 All 601 (601). 

(’29) 16 AIR 1929 Nag 270 (271). 

(’03) 5 Bom L R 225 (230) (DB). 

(’24) 11 AIR 1924 Pat 373 (374) (DB). (Inference 
as to the fixity of rent.) 

( 25) 12 AIR 1925 Rang 68 (68):2 Rang 459. (Sale, 
what amounts to.) 

f (’31) 18 AIR 1931 Bom 371 (372, 376) (DB). 
(Inference from dooument and surrounding cir¬ 
cumstances as to whether transaction amounts to a 
sale or a mortgage.) 

(’90) 13 Mad 47 (51). (Question of what passes at a 
sale in execution of a decree—Mixed question.) 
(’15) 2 AIR 1915 Mad 208 (208) : 37 Mad 22 : 12 
Ind Cas 389 (390) (DB). (Do.) 

(’14) 1 AIR 1914 Cal 305 (306) (DB). (Do.) 

(’26) 13 AIR 1926 Mad 851 (851, 852). (Do.) 

(’30) 17 AIR 1930 Lah 1060 (1060). (Reducing 
period of redemption—Question of law.) 

(’32) 19 AIR 1932 Lah 56 (57). (Raising a legal 
presumption as to extinguishment of mortgage 
when mortgagee purchases equity of redemption.) 
(’37) 170 Ind Cas 831 (832) (Lah). (Interpretation 
to be placed on admitted facts is question of law.) 
(’39) 26 AIR 1939 Mad 783 (786) : 49 Mad L W 
664 (668). (Inference from proved facts.) 

(’36) 23 AIR 1936 P C 77 (81, 82) : 63 Ind App 
384 : 17 Lah 644 (PC). (Legal effect of proved 
facts is a question of law.) 

(’35) 18 Nag L Jour 172 (177). (Whether custom 
can be inferred from evidence.) 

(’36) 23 AIR 1936 Pat 572 (575). (Whether under 
given circumstances sale is void.) 

(’36) 23 AIR 1936 Rang 383 (385). (Question of 
partnership is legal inference to be drawn from 
proved facts and is matter of law.) 

*(’28) 15 AIR 1928 P C 243 (245) : 55 Ind App 
380 (PC). 

[Sec also (’43) 30 AIR 1943 Oudh 29 (33). (Whe¬ 
ther custom recorded in wajib-ul-arz prejudicial 
to tenants but not verified by them can be enforced 
against tenants is pure question of law.)] 

Also see Note 30. 

8. (’ll) 28 AIR 1941 Rang 76 (76, 77): 1940 Rang 
L R 777 (DB). 

(’10) 27 AIR 1910 Pat 201 (203) (DB). (Inference 
of fraud from circumstantial evidence.) 

(’19) 6 AIR 1919 P C 60 (61) : 42 All 152 : 46 Ind 
App 197 (PC). (Inference held not to be warranted 
by fact.) 

*(’93) 20 Cal 93 (99) : 19 Ind App 228 (PC). (Do ) 
t ( 09) 36 Cal 1 (18) : 35 Ind App 195 (PC). 
(Considerations of law at every point in the reason¬ 
ing not regarded.) 

See also Notes 29 and 53. 
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find, first, that there were a number of instances in which a course of conduct was 
followed, and secondly , that such instances are sufficient to establish the legal elements of 
a custom, namely* reasonableness, certainty and ancient origin. The first is a question of 
fact and the second, one of law. The question of custom is, therefore, one of mixed law 
and fact. 9 Another example of a mixed question of law and fact is the question of adverse 
possession. 10 A mixed question of law and fact will be open to second appeal where the 
lower Appellate Court has committed an error on the matter of law involved in the mixed 
question of law and fact, but not if it has committed an error only on the matter of fact 
so involved. 11 For other examples of mixed questions of law and fact, see the 
undermentioned cases. 12 


29. Construction of documents. — The expression ‘construction of a docu¬ 
ment’ involves several questions : 

(i) The meaning of the words used which is a question of fact. 1 


9. See Note 21. 

10. See Note 36. 

(’41) 28 AIR 1941 Oudli 436 (439) (DB). 

11. See Note 21. 

(’30) 17 AIR 1930 Cal 392 (396) : 57 Cal 25. 
(Reasonable and probable cause—Facta known or 
believed by the defendant — Whether he showed 
reasonable care in believing and acting as he did 
later can be assailed in second appeal.) 

(’25) 12 AIR 1925 Mad 768 (768) (DB). (Question 
whether a person is a partner or agent—Arrange¬ 
ment to ahare in profits—If inference of partner¬ 
ship follows therefrom is question of law.) 

(’39) 26 AIR 1939 Oudh 210 (213) : 14 Luck 515. 
(Finding of Court as to existence of custom based 

upon wrong inference drawn from certain instances 

— Court not applying decisions of its own High 
Court—Finding can be interfered with.) 

[See also (’42) 29 AIR 1942 Oudh 213 (214) : 17 
Luck 567 (DB). 

(‘12) 16 Oudh Cas 76 (77) : 17 Ind Cos 303 (304) 
(DB). (Question whether a property was wakf 
property — User as public graveyard found 
Whether this is sufficient to establish wakf is a 

question of law.)] . 

[But see (’29) 16 AIR 1929 Lah 266 (267). 
(Which seems to suggest that a mixed question 
of law and fact is not open to second appeal.. lbe 
proposition is not correct as 1 broad!ly stated.)J 

12. (’43) 30 AIR 1943 Nag 77 (79) :IL R (1943) 
Nag 226. (Structure whether permanent is partly 
inference of law and partly of fact.) 

(* 41 ) 28 AIR 1941 Lah 62 (63) (DB). (Whether the 
interpretation of a particular order is a question of 
fact or a question of law, or a mixed question of 
fact and law depends on the circumstances of each 
particular case. The general rule * j^-Where 
intention is to be inferred from the terms of a 
document, in this case the order the question is 
one of law, or mixed question of faot and law 
where the intention is to be inferred from the other 
facts and circumstances tending to show what was 
the real intention of the Judge in passing that 
particular order, then the question may be either 
a question of pure fact or, again, may be a ques¬ 
tion of mixed fact and law.) fT dhaiai hi 

(’40) 27 AIR 1940 All 500 (503) : I L R (1940) All 
681 (DB). (Point that transfer was invalid having 


been made when property was under control of 
Collector having powers under Sch. HI, Paras. 1 
to 10, C. P. Code, 1908, is a mixed question of law 

and fact—Case of first appeal.) 

(’40) 27 AIR 1940 Lah 35 (35). (The question 
whether an application in question is a fresh 
application within S. 48 is a mixed question of »fact 
adcI law ) 

(’31) 18 AIR 1931 Bom 430 (431). (Question of 

constructive notice.) # , ... 

(’34) 21 AIR 1934 Pat 14 (15). (Question whether 
information given to police is directed against 

('SlflSAIR 1931 Cal 383 (384) : 58 Cal 259 (SB). 

(Question of domicile under the Divorce Act.) 

(’31) 18 AIR 1931 Sind 170 (173) : 25 Sind L R 
493. (Question whether a Hindu can inherit to a 
Mahomedan father.) 

(’35) 22 AIR 1935 All 1008 (1010) (DB). (Whether 
partnership is dissolved.) 

(’35) 22 AIR 1935 PCI (2) : 13 Rang 63 (PC). 
(Question whether misdescription in insurance 

policy is material.) • 

(’35) 22 AIR 1935 All 588 (589) (DB). (Whether 
certain land is part of occupancy holding is mixed 

question of law and faot.) _ __ 

(’36) 23 AIR 1936 Pat 572 (575): 15 Pat 561 (DB). 

(Whether particular sale is void.) 

(’35) 22 AIR 1935 Oudh 163 (164). (Question whe¬ 
ther a certain land is governed by S. 4 (3) of tho 
Oudh Rent Act.) 

(’35) 22 AIR 1935 Cal 713 (715) (DB). (Question 
of notice is not a pure question of law.) 

(’36) 23 AIR 1936 Lah 192 (193) (DB). (Validity of 

(’39) 26 AIR 1939 All 163 (164) : I L R (l»f 9 ) A ‘| 
167 (DB). (Whether there has been a failure o 

justice is not a pure question pflaw.) 

(’36) 23 AIR 1936 Lah 629 (634) : •17 Lah 737 
(DB). (Question as to when cause of action arose 

is mixed question of law and fact.) . 

[See also (’36) 23 AIR 1936 Oudh 143 (145) .11 
Luck 481.(Finding that sale took P^Ge m execution 
of both decrees held not to be a pure finding of fact.)J 

Note 29 . 

1. (’43) 76 Cal L Jour 251 ( 257 ). (Construction of 
mortgage deed to ascertain whether it contains 

admission.) 
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(ii) Inference of fact from evidentiary documents, which is also a question of 
fact. 2 


|(*14) 1 AIR 1914 Cal 836 (838, 839) (DB). (Mean- 
ing of words.) 

(’33) 20 AIR 1933 Oudh 102 (103) (DB). (Do.) 

(’34) 21 AIR 1934 Cal 461 (463) : 61 Cal 45 (DB). 
(Do.) 

(•28) 15 AIR 1928 Oudh 121 (121) (DB). (Do.) 

(’26) 13 AIR 1926 Lah 21 (22). (Do.) 

(’25) 12 AIR 1925 Lah 150 (151). (Do.) 

(’31) 18 AIR 1931 Bom 570 (573, 574) (DB). (Do.) 
-f (’23) 10 AIR 1923 Lah 626 (627, 628) (DB). 
(Meaning of evidence mistaken—No second appeal.) 
(’22) 9 AIR 1922 Cal 185 (186) (DB). (Meaning 
and effect of admission in document.) 

(•26) 13 AIR 1926 Bom 493 (494) (DB). (Do.) 

+ (’73) 19 Suth W R 222 (223) (DB). (Meaning as 
to supposed admission in evidence.) 

(’23) 10 AIR 1923 Cal 358 (359) (DB). (Do.) 

(’ll) 10 Ind Cas 325 (327) (DB) (Cal). (Mistake as 
to meaning of some portion of tITe evidence in 
writing—No second appeal.) 

(•09) 1 Ind Cas 530 (534) (DB) (Cal). (Do.) 

(’35) 22 AIR 1935 Lah 902 (902). (Meaning of 
word ‘Maujudgi’ as used in agreement.) 

(’36) 23 AIR 1936 Cal 49 (50). (Misconstruction of 
the words 'of a document is not a question of 
law.) 

t ('37) 24 AIR 1937 Oudh 295 (297). 

(’35) 22 AIR 1935 Lah 378 (379). 

(’35) 22 AIR 1935 Lah 877 (878) (DB). (Whether 
the language used in an entry contains a distinct 
promise to pay—Question of fact.) 

[See also (’36) 23 AIR 1936 Pat 287 (288) (DB).] 
Also See Note 31. 

2. (’43) 30 AIR 1943 Bom 146 (148) (DB). (Trans¬ 
action mortgage rather than sale.) 

(’43) 30 AIR 1943 Nag 117 (128) : ILR (1943) Nag 
176 (FB). 

(•41) 28 AIR 1941 Cal 506 (507). (Inference from 
entries in settlement record.) 

(’40) 27 AIR 1940 Bom 255 (256) (DB). (Question 
if title passed—The words in the documents were 
explicit and required no construction and hence 
• there was no question of misconstruction.) 

C40) 27 AIR 1940 Oudh 217 (220) : 15 Luck 418 
(1)13). (Settlement khusru and map mere pieces of 
evidence and not document of title—Interpretation 
by lower Court cannot be disturbed in second 
appeal.) 

*(’23) 10 AIR 1923 P C 187 (187) (PC). (Eviden¬ 
tiary value.) 

(’12) 14 Ind Cas 331 (332) (Lah). (Do.) 

(’12) 13 Ind Cas 206 (208) (Cal). (Do.) 

(’12) 13 Ind Cas 425 (426) (DB) (Cal). (Do.) 

(’23) 10 AIR 1923 All 442 (442, 443). (Do.) 

(’23) 10 AIR 1923 Pat 154 (155). (Do.) 

(’25) 12 AIR 1925 All 39 (40). (Do.) 
f (’26) 13 AIR 1926 All 542 (543) : 48 All 588 
(DB). (Do.) 

(’31) 18 AIR 1931 Nag 189 (190) : 27 Nag L R 
213. (Inference of fact from document not involv¬ 
ing question of construction.) 

(’26) 13 AIR 1926 Lah 21 (22). (Do.) 

(’26) 13 AIR 1926 Oudh 151 (152). (Construction 
of Commissioner’s report.) 


(’13) 21 Ind Cas 841 (841) (DB) (AH). (Do.) 

(’24) 11 AIR 1924 Oudh 185 (185). (Do.) 

(’25) 12 AIR 1925 All 353 (354). (Do.) 

(’25) 12 AIR 1925 Oudh 611 (612). (Do.) 

(’25) 12 AIR 1925 Pat 795 (796) (DB). (Do.) 

(’27) 14 AIR 1927 Oudh 541 (542) (DB). (Do.) 

(’28) 15 AIR 1928 Oudh 18 (19). (Do.) 

(’09) 3 Ind Cas 173 (173, 174) (Cal). (Theconstruc- 
tion of the deposition of a witness is what the 
Court thinks proved by it. It is a misapplication 
of the term to speak of it as a construction, so as 
to make it a question of law.) 

(’30) 17 AIR 1930 Lah 691 (691). (Interpretation 
of document which is not a document of title.) 
(’30) 17 AIR 1930 Lah 1056 (1057) (DB). (Do.) 
(’31) 18 AIR 1931 Lah 417 (417). (Interpretation 
of post card as to fact of suretyship.) 

(’30) 124 Ind Cas 26 (26) (DB) (All). (Interpreta¬ 
tion of settlement record as to pedigree.) 

(*30) 17 AIR 1930 Pat 319 (320). (Inferenqe drawn 
from survey record as to relationship of iandlord 
and tenant.) 

(’34) 21 AIR 1934 Lah 291 (292). 

(’34) 21 AIR 1934 AH 709 (710) (DB). 

*(’33) 20 AIR 1933 P C 171 (175) : 60 Ind App 
231 : 29 Nag L R 210 (PC). (Unless there has 
been misconstruction, mistaken inference from 
documents is an error not of law but of fact.) 

t (’34) 21 AIR 1934 P C 5 (7) : 61 Ind App 93: 13 
Pat 254 (PC). 

*(’34) 21 AIR 1934 P C 112 (113) : 61 Ind App 
163 : 57 Mad 652 (PC). 

(’38) 25 AIR 1938 Cal 690 (692). (Construction of 
dakbila with regard to question of splitting up of 
joint tenancy.) 

(’38) 25 AIR 1938 Lah 445 (446, 447)(DB). (Letters 
Patent appeal reversing AIR 1937 Lah 410.) 
t (’37) 24 AIR 1937 Sind 51 (52, 55): 30 Sind LR 
371 (DB). (Mistake in drawing inference from 
document is not an error of law.) 

(’37) 24 AIR 1937 Pat 414 (415). (Construction 
placed by lower Court not unreasonable—No inter¬ 
ference in second appeal.) 

(’37) 24 AIR 1937 Oudh 370 (372)((DB). (Unless 
instruments of title are involved, finding of fact 
of Court of first appeal cannot be questioned in 
secqnd appeal though documentary evidence has 
to be considered.) 

(’37) 24 AIR 1937 Oudh 226 (220). 

(’39) 26 AIR 1939 Mad 561 (568). (Inference from 
documents on which finding is based.) 

(’36) 23 AIR 1936 Oudh 201 (201, 202). (Pukhta- 

dari khewat is not an instrument of title _ Even 

if misconstrued, no second appeal lies.) 

(’36) 23 AIR 1936 Pat 129 (130) (DB). (Construc¬ 
tion of documents which are not documents of 
title.) 

( 35) 22 AIR 1935 Lah 115 (115). (Interpretation 
of decree which is not a document of title.) 

(’35) 22 AIR 1935 Cal 282(284). (Misconstruction of 
a document, which is only a piece of documentary 
evidence, does not raise a question of law 1 
(’34) 21 AIR 1934 Lah 406 (407). 
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(Hi) The legal effect of the words used in a document, which is a question of 
law. 3 It is in this aspect that a misconstruction of a document is 
regarded as a ground of second appeal. 4 

The construction of a document as regards its legal effect will only arise where 
the document is an instrument of title or is a contract or is otherwise the direct founda¬ 
tion of legal rights. 6 

(T3) 19 Ind Cas 301 (801) (Lah). (Question whether 
the transaction amounts to a sale or exchange.) 
f (’28) 15 AIR 1928 Nag 308(310). (Will or gift.) 
(’28) 15 AIR 1928 P C 44 (47) : 6 Rang 113 (PC). 
(Whether a power of attorney was effective up to a 
particular time is a mixed question of law and 
fact.) 

(’36) 23 AIR 1936 Pat 287 (288) (DB). (Document 
of title.) 

[ See (’32) 19 AIR 1932 Bom 230 (231). (But it i* 
a question of fact when it depends on apprecia¬ 
tion of oral evidence and not merely on con¬ 
struction of documents.)] 

[But see (’19) 6 AIR 1919 Lah 246 (247). (Sale 
or exchange is a question of fact.)] 

5. (’42)29 AIR 1942 Oudh 414 (416) (DB). (Wajib- 
ul-arz—Misinterpretation—Second appeal lies.) 
(’40) 27 AIR 1940 Lah 278 (279). (Misconstruction 
of a document which is not a document of title is, 
no doubt, no ground for a second appeal. But 
where a document has been held to contain an ad¬ 
mission by a party when as a matter of fact no 
such admission exists, it is not entirely a question 
of drawing a wrong inference from a certain docu¬ 
ment, not being a question of title, but a question 
of misreading of evidence and a second appeal 
would, therefore, lie.) 

(’40) 27 AIR 1940 Lah 486 (487) : I L R (1941) 
Lah 601 (DB). (Document being one of title and 
foundation of suit—Its construction is question of 
law.) 

*(’23) 10 AIR 1923 P C 187 (187) (PC), 
f (’24) 11 AIR 1924 Oudh 266 (268) : 27 Oudh 

tP26) 7 13 AIR 1926 All 542 (543) : 48 All 588 
(DB). 

(’39) 26 AIR 1939 Lah 264 (264). (Document of, 

title_Question as to which of two alternative 

meanings of a certain word in a document should 
in context be held applicable is one of interpre¬ 
tation of document.) 

(’39) 26 AIR 1939 Pat 364 (367)(DB). (Construction 
of Rubkari.) 

(’37) 24 AIR 1937 Pat 572 (574) : 16 Pat 527 (DB). 

(Construction of plaint.) .... 

*(’37) 24 A I R 1937 Nag 230 (233). (iartition 

(IgGcI J 

(’35) 22 AIR 1935 Oudh 217 (225) : 10 Luck 392 
(FB). (Instrument of title—Whether a particular 
document is a perpetual lease of under-proprietary 

24 AIR 1937' Lah 656 (656). (The 

interpretation of documents which are not instru¬ 
ments of title but are evidence of title is a question 

(■37) a 39Pun L R 376 (376). (Misconstruction of 
document which is not a document of title not 
good ground of second appeal*)] 


f (’28) 15 AIR 1928 P C 243 (247) : 55 Ind App 
380 (PC). (Mere fact that a writing had to be 
read and understood in order to determine the 
question as to the payment does not make it a 
question of law.) 

(’39) 26 AIR 1939 Nag 197 (198) : ILR (1939) Nag 
580. (AIR 1931 Nag 189 : 27 Nag L R 213 
followed.) 

(’37) 24 AIR 1937 All 197 (197). 

(’38) 25 AIR 1938 Pat 110 (111). (Inference from 
record of rights as to nature of holding is a ques¬ 
tion of fact.) 

[See also (’39) 26 AIR 1939 All 510 (513). 
(Writing to be read and understood to determine 
answej: to question—That does not make it ques¬ 
tion of law.)] 

Also see Note 28. 

3. (’43) 30 AIR 1943 Nag 117 (128) : I L R (1943) 
Nag 176 (FB). (Construction of a document going 
to the root of title.) 

(’43) 9 Cut L Tim 27 (30). (Construction of lease.) 
(’42) 29 AIR 1942 Lah 42 (45) (DB). (Interpre- 
tion of document of title.) 

(’41) 28 AIR 1941 Cal 446 (448). (Interpretation 
of lease.) 

(’40) 27 AIR 1940 All 441 (443). (Construction of 
receipt.) 

(’26) 13 AIR 1926 All 75 (76). 

(’38) 25 AIR 1938 Cal 541 (542) (DB). 

(’37) 1937 Mad W N 292 (292). (Construction of 
decree.) 

[See (’30) 17 AIR 1930 Cal 764 (766). (Question 
whether land is accretion involving construction 
of and inference from material documents.) 

(’37) 24 AIR 1937 Nag 170 (171) : I L R (1938) 
Nag 276 : 19NagLJour 308 ( 311 ). (Construction 
of an order of Court is a pure question of law*) 

} (’37) 24 AIR 1937 Sind 51 (52, 54) : 30 Sind 
L R 371 (DB). (Construction of documents such 
as letters and newspapers is question of law.)] 

4. (’39) 26 AIR 1939 All 672 (677): ILR (1939) 

(’tfc) 34*A?1^79 (585) : 39 Ind App 247 : 16, Ind 
Cas 67 (68, 69) (PC). 

(’26) 13 AIR 1926 Mad 652 (654) (DB). (Document 

Atim 1918 Bom 158 (160): 42 Bom 344(DB). 
’ 18 ) 5 AIR 1918 Lah 362 (363, 364). (Whether 
two documents formed parts of a single transac¬ 
tion or were independent.) 

(■29) 16 AIR 1929 Lah 833 (834) (DB). (Whether 

a document is a mortgage.) ... ^ 

(’25) 12 AIR 1925 Oudh 64(64). (Whether entry in 

wniib-ul-arz is of custom or contract.) 

’25) 12 AIR 1925 Mad 37 (38). (Whether a transac¬ 
tion amounts to a mortgage by conditional sale 
or to an ubsolutc sale is not a pure question of 

fact.) 
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While the construction of a document by itself may be a question of law, it 
becomes a question of fact if it is one which is to be decided on the document together 
with other circumstances or extraneous evidence .® Where the nature and character of 
a document are clear and the only question in dispute is whether the real contract 
between the parties is something different from that contained in the document, no 
question of the construction of document is involved and no second appeal lies. 7 Similarly, 
where the words are clear and the only question is whether property has been sufficiently 
specified, 8 or whether a particular property is included in it, 0 the question involves no 
construction of documents. Again, where, two interpretations are possible, the fact that 
the lower Appellate Court has adopted one rather than the other is no error of law or 
procedure and is no ground of second appeal. 10 Where the question is whether two 
documents executed on the same day are connected, so that one is a consideration for the 
other, the question is not one of interpretation of documents and if the lower Courts 
ascertain their connexion on evidence other than that of the documents themselves, the 
finding is one of fact which cannot be challenged in second appeal. 11 

A finding that a document is so worded as to obscure its meaning and prevent 

parties from understanding its nature or effect has been held to be a question of fact 

having nothing to do with construction of the document. 12 

r 

A conclusion based on a misreading of a document is like one based on a 
misreading of evidence and as such is an error of law which can be corrected in second 
appeal. 13 See Note 13. 

Where the question is whether it is open to a person to plead the existence of a 

transaction at variance with the tenor of a deed to which he was a party it is purely a 

question of law. 14 


[See aino (*3G) 23 AIR 1936 Oudh 97 (99) (DB). 
(Status of person, or his right or title to land 
is mixed question of law and fact dependent on 
interpretation of documents of title.)] 

6. (’40) 27 AIR 1940 Bom 225 (226) : ILR (1940) 
Bom 453 (DB). (Finding not based purely on legal 
effect of awurd but on admissions and other evi¬ 
dence of contemporaneous ucts must be accepted in 
in second appeal—Per Wassoodew, J.) 

t (’17) 4 AIR 1917 Lah 156 (157). 

(’23) 10 A I It 1923 All 586 (588) : 45 All 581 
(DB). 

C25) 12 AIR 1925 Cal 656 (658, 659) (Dfi). 

(’26) 92 Ind Cas 42 (43) (Lah). (Mortgage or sale.) 
C27) 14 AIR 1927 All 689 (689) (DB). (Ambiguity.) 
(’28) 15 AIR 1928 Luh 667 (668). (Mortgage or 
sale.) 0 

(•32) 19 AIR 1932 Bom 230 (231). (Do.) 

(’28) 15 AIR 1928 Lab 930 (931). 

C30) 17 AIR 1930 Lah 806 (807). 

(’19) 6 AIR 1919 Lab 275 (275) : 1919 Pun Re 
No. 36. (Where a sale deed is silent on the point, 
the question whether a pro rata share in the shami- 
lat was intended 06 be conveyed to the vendee is 
one of fact.) 

7. f (’24) 11 AIR 1924 Lah 260 (261). 

(’07) 1907 Pun Re No. 16. p. 74 (78) : 1908 Pun 
L R No. 104, p. 325 (329) (DB). 

(’97) 1897 Unrep Print Judgt. 129. 

8. (’25) 12 AIR 1925 Cal 1195 (1199) (DB). 


9. (’26) 91 Ind Cas 423 (424) (DB) (Cal). 

10. (30) 17 AIR 1930 Lah 139 (140). 

(’31) 18 AIR 1931 Mad 137 (138)(DB). (Interpreta¬ 
tion of lower Court not impossible though strained 
—No interference.) 

f (’31) 18 AIR 1931 Lah 594 (595) (DB). (Inter¬ 
pretation not free from difficulty—Both the lower 
Courts agreed in a particular construction — No 
interference in second appeal.) 

(’35) 22 AIR 1935 Lah 378 (379). 

11. (’34) 21 AIR 1934 All 948 (949). 

12. (’29) 1G AIR 1929 Nag 343 (345). 

[See (’28) 15 AIR 1928 I* C 243 (245, 247) : 55 
Ind App 380 (PC). (Fact that there is difficulty 
about the meaning of certain entries—It does not 
follow from that alone that the case raises any 
point of law.)] 

13. (’40) 27 AIR 1940 Lah 278 (279). 

(’40) 27 AIR 1940 Sind 74 (75) (DB). 

*(’31) 18 AIR 1931 All 499 (503, 504) : 54 All R 
(SB). 

(’68) 9 Suth W R 366 (366) (DB). 

(’12) 13 Ind Cas 629 (630) (Oudh). 

(’20) 7 AIR 1920 All 82 (85) (DB). 

(’27) 14 AIR 1927 Mad 1167 (1179) (DB) 

‘sag 349 2 (BB) 1K 1942 N “ 8 103 (l04) : ILR < 19 «> 
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30. Legal effect of document or transaction. — The legal effect of 

documents, 1 or of proved facts, 2 or of transactions, 3 is a question of law. But the effect 
of a document, as merely evidence of a question cFfact, is, as has been seen in Note 29 
not a question of law. 4 Questions relating to the fact of the execution of documents or 
the existence of facts or transactions 6 and questions of the genuineness of documents, 6 are 
all questions of fact. • 

31. Meaning of words. — The ordinary meaning of words is a question of 
fact 1 but the effect of the words is one of law. 2 Thus, the meaning of the word 
“assessment” in a resolution is a question of fact. 3 So also is the question whether the 
words “insolent upstart” are defamatory of the plaintiff in a particular case. 4 But in the 
case of words having a technical or scientific or special legal significance, the interpretation 


Note 30 

1. ('42) 29 AIR 1942 Nag 103 (104) : ILR (1942) 
Nag 349 (DB). 

('41) 28 AIR 1941 Lah 62 (63) (DB). 

(’40) 27 AIR 1940 Bom 225 (226) : ILR (1940) 
Bom 453 (DB). (Legal eSect of award.) 

(’26) 13 AIR 1926 All 75 (76) (DB). 

(’29) 16 AIR 1929 All 519 (520) (DB). 

(’30) 17 AIR 1930 Cal 113 (121) : 57 Call70(DB). 
(*35) 22 AIR 1935 Lah 132 (134). (Question whe¬ 
ther notice of expulsion to one partner operates as 
dissolution of partnership.) 

2. (’40) 27 AIR 1940 Bom 263 (264) : I LR(1940) 
Bom 505. (AIR 1930 P C 91 : 11 Lah 199 : 57 
Ind App 86 (PC) relied on.) 

*(’18) 5 AIR 1918 P C 92 (93) : 46 Cal 189 (P C). 
(’34) 21 AIR 1934 All 103 (106). (Whether a state¬ 
ment made by tenant amounts to forfeiture.) 
*(’27) 14 AIR 1927 P C 102 (104) : 54 Ind App 
178 : 8 Lah 573 (PC). 

(’13) 20 Ind Cas 951 (952) (All). 

(’28) 15 AIR 1928 Cal 315 (317) : 55 Cal 355. 

(’28) 15 AIR 1928 Lah 774 (775) : 10 Lah 360 

(’29) 16 AIR 1929 Cal 37 (39) : 56 Cal 738 (DB). 
(’38) 25 AIR 1938 Lah 357 (359) (DB). 

(’39) 26 AIR 1939 Pat 448 (449) : 18 Pat 571 (DB). 
(’38) 25 AIR 1938 Pat 413 (421): 17 Pat 507 (DB). 
(’37) 24 AIR 19370udh254(255,256)(DB).( Whether 
certain bond is executed owing to undue influence.) 
(’35) 22 AIR 1935 Lah 206 (208). (Question as to 
whether certain proved facts amount to misconduct 
is not purely one of fact.) 

f (’36) 23 AIR 1936 Rang 383(385). (Whetherpro¬ 
per effect of proved facts is to establish partnership.) 
(’36) 23 AIR 1936 PC 77 (81,82) : 63 Ind App 140 
(PC). 

Also see Note 28. 

3. + (’ 10 ) 6 Nag L R 78 (80). 

(’29) 16 AIR 1929 All 519 (520) (DB). 

(’35) 22 AIR 1935 Mad 268 (272). 

4. (’95) 22 Cal 609 (618) : 22 Ind App 51 (P C). 

5. (’09) 5 Nag L R 85 (86). 

(’22) 9 AIR 1922 Nag 46 (47). 

(’26) 13 AIR 1926 Oudh 546 (546). 

(’28) 15 AIR 1928 Oudh 500 (501). 
f (’29) 16 AIR 1929 All 419 (420). 

(’36) 23 AIR 1936 Sind 7 (8) (DB). (Finding that a 
document has not been proved that it was never 
executed by the alleged executor.) 


(’37) 167 Ind Cas 724 (724) ((Judh). (Finding that 
mortgage deed alleged in plaint not proved.) 

(’39) 26 AIR 1939 Rang 59(61)(DB). (The question 
whether a person executed a deed of gift jointly 
with others.) * 

6. (’41) 28 AIR 1941 Nag 306 (306) : ILR (1942) 
Nag 680. 

(’40) 27 AIR 1940 Nag 80 (81). (Finding that sale 
is not genuine but a colourable transaction is 
finding of fact.) 

(’67) 8 Suth W R 356 (357) (DB). 

(’22) 3 L R All (Rev) 248 (248). 

*(’38) 25 AIR 1938 Lah 357 (359, 360) (DB). 

+ (’37) 1937 Mad W N 188 (188). 

(’35) 22 AIR 1935 Pat 349 (350) (DB). 

(’36) 23 AIR 1936 Sind 7 (8) (DB). (Finding that 

document is collusive.) 

[See also (’37) 166 Ind Cas 531 (532) (Pat). 
(Genuineness of signature is a question of fact.) 
(’39) 26 AIR 1939 Pat 276 (277) (DB). (The ques¬ 
tion of the correctness of an entry in the record of 
rights cannot be opened in second appeal.) 

(’39) 26 AIR 1939 Pat 229 (230) (DB). (Question 
whether entry in record of rights is correct is one 
of fact.)] 

Note 31 

1. (’28) 15 AIR 1928 P C 243 (245) : 55 Ind App 
380 (PC). 

(’09) 1 Ind Cas 530 (534) (DB) (Cal). 

(’09) 4 Ind Cas 732 (733) (DB) (Cal), 
f (’16) 3 AIR 1916 Cal 77 (79) (DB). 

(’18) 46 Ind Cas 794 (795) (Nag). 

(’23) 10 AIR 1923 All 337 (337). 

(’25) 12 AIR 1925 Cal 1209 (1209) (DB). 

(’37) 24 AIR 1937 Oudh 295 (297). 

(’35) 22 AIR 1935 All 586 (588). (Finding as to 
what was meant bv witness by use of particular 
word is one of faot j 
[See (’22) 9 AIR 1922 Lah 423 (423).] 

[See also (’41) 28 AIR 1941 Pat 488 (489) (DB). 
(Meaning of word ‘bolagan’—No interference m 

Letters Patent appeal.)] 

Also see Note 29. 

2. (’23) 10 AIR 1923 All 337 (337). 

(’26) 13 AIR 1926 Oudh 360 (361) : 2 Luck 216 

(*37)^24 AIR 1937 Oudh 295 (297). 

3. (’26) 13 AIR 1926 Cal 607 (608) : 53 Cal 453 
(DB). 

4. (’12) 9 All L Jour 253 (256) (DB). 


53 Cal 453 
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will be a question of law. 5 6 Similarly, the question whether a word has been used in a 

restricted sense is a question of law. 6 

32. Inference from proved facts — Presumptions and onus of proof. — 
It has been observed in Note 28 that an inference of • fact from proved facts is a question 
of fact, but that a legal inference from proved facts is one of law. A Court is bound, in 
law, to draw the necessary inferences, whether of fact or of law, in coming to a conclusion 
on the question to be decided. A failure to draw any inference at all one way or the 
other is an error of law. 1 Thus, where only one inference is possible from proved facts, 
the failure to draw it is an error of law. 2 Where, however, one out of two possible 
inferences is drawn there is no error of law. 3 Similarly, drawing of an inference which 
is not improper, 4 or the omission to draw an inference which does not necessarily follow, 6 
are not errors of law and are not grounds of second appeal. 

A presumption of fact is really an inference of fact depending on the facts and 

circumstances of each case and where a Court draws such a presumption or refuses to 

draw it on a consideration of the facts of the case, it will not be interfered with in second 
appeal. 0 But where the Court fails to direct its mind to the question whether it should 
draw the presumption or not, it commits an error of law inasmuch as it is its legal duty 
to make up its mind to draw the presumption or not to draw it for reasons to be given 
by it. 7 A Court w’ill also commit an error of law if it deals improperly with the presump¬ 
tions which the law raises. 8 For instances of presumptions of law, see sections 79 to 90 
of the Evidence Act. Even in the case of a presumption of law where a Court “may 
presume” a particular thing, e. g., the genuineness of an ancient document under s. 90 of 


5. (’26) 13 AIR 1926 Nag 435 (439). 

6. (’22) 9 AIR 1922 Bom 416 (417, 419) : 47 Bom 
18 (DB). 

Note 32 

1. (’38) 25 AIR 1938 Nag 470 (472) :ILR (1938) 
Nag 535. 

[See (’30) 17 AIR 1930 Lab 443 (4 14). 

(’12) 14 Ind Ca's 1007 (1008) (Mad).] 

2. (’ll) 9 Ind Cas 169 (171) (DB) (Mad). 

(’96) 21 Bom 91 (95) (DB). 

3. f (’ll) 9 Ind Cas 169 (171) (1)B) (Mad). 

(’26) 13 AIR 1926 Lab 672 (672) (DB). 

f (18) 46 Ind Cas 794 (795) (Nag). 

(’23) 10 AIR 1923 Lab 239 (239). 

(’24) 11 AIR 1924 Nag 160 (161) 

(’30) 17 AIR 1930 Nag 200 (203) (DB). 

•(’30) 17 AIR 1930 Lab 936 (936). 

4. (’72) 17 Siit)i W R 418 (418) (DB). 

(’72) 17 Suth W II 349 (350) (DB). 

(’72) 17 Suth W R 472 (474) (DB). 

(’20) 7 AIR 1920 Sind 25 (26) : 14 Sind L R 128. 
(’21) 8 A I R 1921 Sind 20 (22) : 15 Sind L R 84 
(DB). 

5. (’76) 25 Sind W R 503 (504) (DB). 

6. (’34) 21 AIR 1934 Cal 215 (216) (DIi). 

(’30) 17 AIR 1930 I,ab 557 (557). (Presumption 
based on probabilities deduced from evidence.) 
(’25) 12 AIR 1925 Nag 168 (169). (Presumption of 
user as of right from long and open user.) 

(’15) 2 A I R 1915 Mad 1113 (1119) : 39 Mad 304 
(DB). 

(’13) 19 Ind Cas 66 (67) (DB) (Cal.) 
f (32) 19 AIR 1932 Mud 343 (346, 350) (DB). 


(’39) 26 AIR 1939 Nag 78 (80) : I L R (1939) Nag 
160. (Presumptions under S. 114, Evidence Act, 
are rebuttable presumptions of fact.) 

(’36) 23 AIR 1936 Cal 582 (584) (DB). (Question 
whether presumption that tenancy was fixed rate 
one can or cannot arise from tenant having held 
at uniform rate of rent and other circumstances is 
a question of fact.) 

(’35) 22 AIR 1935 Cal 413 (418). (The presumption 
of dedication from certain facts is not a presump¬ 
tion juris el de jure and hence cannot be interfer¬ 
ed with in second appeal.) 

[Sec (’28) 15 AIR 1928 All 16(18) : 50 All 145 
(DB). (In this case, a distinction iadrawu between 
a presumption of fact and an. inference of fact 
and it is held that where the lower Appellate 
Court has failed to apply a presumption of fact a 
second appeal will lie and not where the question 
is one of inference of fact.)] 

7. (’30) 17 AIR 1930 Lab 443 (444). 

(’20) 7 AIR 1920 Lab 354 (355) : 1 Lab 206. 

[See (’35) 22 AIR 1935 Lab 912 (913). (Laud 
entered as grave-yard in revenue records—Court 
disregarding entries, and holding land not as 
grave-yard in disregard of presumption under 
S. 44, Land Revenue Act—Finding not binding 
in second appeal.)] 

8. f (’68) 9 Suth W R 338 (342) (DB). 

(’32) 19 AIR 1932 Lali 56 (57). (Where the Court 
raises a legal presumption that when the equity of 
redemption is purchased by the mortgagee, the 
mortgage is extinguished, there is a question 'of 
law for purposes of second appeal.) 

[See also (’32) 19 A I R 1932 Mad 415 (415) 
(DB).] 
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the Evidence Act, the matter is in the discretion of the Court and, unless such discretion 
is exercised in a non-judicial manner, it cannot be interfered with in second appeal. 9 

The question whether a statutory presumption is rebutted is a question of fact. 10 
The question of burden of proof is one of law and if it has been placed on the wrong 
party it is a ground of second appeal. 11 Where, however, the parties have adduced 
evidence in support of their cases, the question of onus disappears and therefore does 
not arise in second appeal. 12 


33. Admission or rejection of evidence and documents. — See Note 27. 

34. Relevancy and sufficiency of evidence. — The relevancy of 
evidence is a question of law. 1 So also the question whether there is any 
evidence to support a finding. 2 But where there is evidence from which a con¬ 
clusion of fact can be drawn, the weight of the evidence 3 or the sufficiency of 


9. (’12) 15 Cal L Jour 7 (10) (DB). 

(’15) 2 AIR 1915 Mad 839 (840) (DB). 

(’32) 19 AIR 1932 Lah 4? (44). 

(’35) 22 AIR 1935 Oudb 96 (101) (DB). (Question 
arising in first appeal.) 

10. *(’30) 17 AIR 1930 PC 91(93):11 Lah 199 (PC). 
(’32) 19 AIR 1932 Mad 343 (350) (DB). 

(’32) 19 AIR 1932 Mad 173 (174). 

(’18) 5 AIR 1918 Cal 597 (597) (DB). 

(’22) 65 Ind Cas 527 (529) (DB) (Cal). 

(’24) 11 AIR 1924 Lah 444 (447) : 5 Lah 84 (DB). 
031) 18 AIR 1931 Lah 605 (605). 

(’25) 12 AIR 1925 Cal 1133 (1134) (DB). (Rebuttal 
of presumption raised under S. 50, Bengal Tenancy 
Act.) 

(’38) 25 AIR 1938 Lah 445 (446, 447) (DB).(Letters 
Patent appeal reversing AIR 1937 Lah 410.) 

(’38) 25 AIR 1938 Lah 357 (359) (DB). 

[See also (’35) 22 AIR 1935 Pat 415 (416) (DB). 
(Rebuttal of presumption attached to entry in 
record of rights.) 

(’37) 24 AIR 1937 Lah 168 (470) (DB). (Question 
whether presumption attaching to particular 
document is rebutted is a question of fact.) 

(’39) 26 AIR 1939 Cal 366 (368.) (Finding that 
presumption as to entry of record of rights is 
rebutted, if justified by evidence, should not be 
disturbed.) 

(’36) 165 Ind Cas*763 (761) (DB) (Pat). (Question 
whether the presumption arising out of an entry 
in the record of rights is rebutted by theevidence 
adduced by a party is entirely a question of 
fact.)] 

11. (*41) 28 AIR 1941 Nag 183 (191) : I L R (1942) 
Nag 441 (DB). 

t (’21) 8 AIR 1921 Lah 128 (128):2 Lah 249 (DB). 
(’32) 19 AIR 1932 Cal 351 (353). 

(’21) 8 AIR 1921 Lah 199 (200) (DB). 

(’22) 65 Ind Cas 745 (746) (Lah). 

(’24) 11 AIR 1924 Lah 195(195). 

(’ 1H) 5 AIR 1918 Oudli 103 (105). 

(’20) 7 AIR 1920 Lah 295 (296) : 1 Lah 429 (DB). 
t (’30) 17 AIR 1930 Cal 591 (593) (DB). 

(’38) 25 AIR 1938 Lah 760 (762). 

(’34) 21 AIR 1934 Nag 253 (254) (DB). 

(’38) 25 A I R 1938 Nag 522 (525) (DB). (Evidence 
equally balanced — Conclusion being impossible, 
Court using onus as determining factor—Question 
of onus is one of law.) 


(’36) 23 A I R 1936 Rang 256 (260) : 14 Rang 242 
(FB). 

[See (*37) 24 AIR 1937 Nag 230 (233, 234). (Pri- 
marily onus of proof means duty of establishing 
case — It never shifts and is question of law— 
Secondary sense is duty of adduoing evidence— 
It shifts constantly throughout trial and is ques¬ 
tion of fact.) 

(’39) 26 AIR 1939 Nag 78 (80) : ILR (1939) Nag 
160. (The question of burden of proof is a ques¬ 
tion of law only when it is used as a final decid¬ 
ing factor in the case.)] 

[See also (’36) 23 AIR 1936 Rang 262 (265). 

(’32) 19 A I R 1932 P C 28 (30).: 59 Ind App 29 
(PC).] 

12. (’41) 45 Cal W N 177 (180). 
f (’09) 3 Ind Cas 431 (431) (DB) (Cal). 

*(’32) 19 AIR 1932 P C 228 (230) : 13 Lah 637:59 
Ind App 386 (PC). 

(’17) 4 AIR 1917 Pat 703 (704). 

(’14) 1 AIR 1914 Oudh 341 (342). 

(’24) 11 AIR 1924 Lah 335 (335) (DB). 

(’34) 21 AIR 1934 Nag 253 (254, 255). 

Note 34 

1. (’97) 19 All 76- (92) : 23 Ind App 106 (PC). 

2. f (’86) 12 Cal 93 (95) (DB). 

(’22) 9 AIR 1922 Oudh 98 (98). 

(’35) 22 AIR. 1935 All 720 (722). 

(’35) 22 AIR 1935 Mad 26 (26). 

[Sec (’36) 23 AIR 1936 Pat 96 (97). (Court’s con¬ 
clusion that no evidence exists or evidence is not 
evidence supporting point — Question of law 


arises.)] 

3. (’72) 17 Suth W R 314 (315) (DB). 

(’32) 19 A I R 1932 Oudh 225 (227). (Value of 
account books.) 

(’07) 29 All 267 (270) (DB). 

(’09) 4 Ind Cas 329 (329, 390) (DB) (Cal). 

[’15) 2 AIR 1915 All 239 (240) : 37 All o2 4 (DB). 
’15) 2 AIR 1915 Oudh 194 (195). 

’15) 2 AIR 1915 Oudh 132 (133). 

’17) 4 AIR 1917 Cal 407 (408) (DB). 

(’18) 5 AIR 1918 Cal 685 (685) (DB). 

(’32) 19 AIR 1932 Mad 415 (415,416) (DB). (Find- 
in# of fact — Not coloured by wrong view of onus 

(’31) 18 A K I R 1931 Nag 97 (97). (Finding that 

burden not discharged is one , n o» 

♦ (’19) 6 AIR 1919 Cal 721 (721):46 Cal 152 (DB) 
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proof 4 is a question of fact and will not be interfered with in second appeal. 

. 35. Nature of tenancy. — The question of tenancy is a mixed question of law 
and fact. It is one of fact so far as the length of the tenancy, the fixity of rent and other 
similar matters are concerned 1 and it is one of law in so far as the inference as to the 
nature of tenancy from the facts found is concerned. 2 But though a second appeal will 


(’20) 7 AIR 1920 Pat 726 (726). 

(’21) 8 AIR 1921 Oudh 256 (256). 

(’21) 8 AIR 1921 Pat 275 (276) (DB). 

(•22) 9 AIR 1922 Pat 384 (386) : 1 Pat 246 (DB). 
(•23) 10 AIR 1923 All 442 (443). 

(’24) 11 AIR 1924 Cal 977 (978) (DB). 

+ (’25) 12 AIR 1925 Oudh 367 (368). 

(•25) 12 AIR 1925 Oudh 691 (692). 

(’26) 13 AIR 1926 Cal 727 (727) (DB). 

(’26) 13 AIR 1926 Cal 822 (824) (DB). 

(’28) 15 AIR 1928 Oudh 301 (301) (DB). 

(’29) 16 AIR 1929 Oudh 41 (42) (DB). 

(’39) 26 AIR 1939 Nag 78(80): I L R(1939)Nagl60. 
(’39) 26 AIR 1939 Nag 210 (211): ILR (1939) Nag 
636. 

(’35) 22 AIR 1935 All 501 (501). (Value and suffi¬ 
ciency of expert evidence cannot be questioned in 
second appeal.) 

(’35) 22 AIR 1935 Cal 3l6 (330) :62 Cal 749 (DB). 

(Question of evidentiary value of accounts.) 

(’36) 165 Ind Cas 763 (764) (DBJ^Pat). 

(’34) 60 Cal L Jour 569 (571). 

4. (40) 27 AIR 1940 Sind 43 (46):ILR (1940) Kar 
174 (DB). (Truth or otherwise of the oral evi¬ 
dence.) 

(’18) 5 AIR 1918 P C 92 (93) : 46 Cal 189 : 45 Ind 
App 183 (PC). 

(’33) 20 AIR 1933 Oudh 15 (16): 8 Luck 204 (DB). 
(Grounds for divorce if made out is question of 
fact.) 

(’24) 11 AIR 1924 Oudh 349(351): 27 0udhCas89. 
(’13) 19 Ind Cas 789 (789) (DB) (All). 

(’12) 14 Ind Cas 741 (742) (Mad). (Decision based 
on comparison of signatures in absence of other 
evidence.) 

(1865) 2 Bom HCR 27 (32) (SB). (Cobrt proceeding 
on admission of parties — Decision cannot be atta¬ 
cked on the ground of want of evidence.) 
t (’81) 7 Cal 293 (296) (DB). 

(’ll) 9 Ind Cas 427 (428) (Oudh). 

(’12) 34 All 140 (141): 13 Ind Cas 19 (20) (DB). 
t (’15) 2 AIR 1915 Oudh 132 (133). 

(’16) 3 AIR 1916 Oudh 336 (336). 

(’31) 134 Ind Cas 125 (126) (DB) (Lah). 

(’30) 17 AIR 1930 Oudh 97 (100):5 Luck 658 (DB). 
(Whether entry in certificate of guardianship is 
sufficient evidence of age.) 

(’18) 5 AIR 1918 Pat 413 (415) (DB). (Sufficiency 
of evidence to constitute negligence.) 

(’24) 11 AIR 1924 All 146 (147) (DB). (Sufficiency 
of rebutting evidence.) 
t (’25) 12 AIR 1925 Cal 1133 (1134) (DB). 

(’26) 92 Ind Cas 670 (672) (I)B) (Oudh). 

(’39) 26 AIR 1939 Lah 141 (142). (Finding that 
alleged exchange is not proved is one of fact.) 

(’39) 26 AIR 1939 Lah 309 (310). 

(’36) 23 AIR 1936 Sind 184 (184): 30 Sind L R 146 
(DB). (Finding that payment by person is not 
proved.) 


Note 35 

1. (’41) 28 AIR 1941 Pat 488(490) (DB). (Finding 
that lessee agreed to pay fluctuating rent.) 
f (’12) 13 Ind Cas 606 (608) (DB) (Cal). 

(’34) 21 AIR 1934 Pat 31 (32). (Amount of rent 
which is fair and equitable.) 

(’33) 20 AIR 1933 Cal 319 (320). (Rent whether 
payable in money or kind.) 

(’32) 19 AIR 1932 Lah 43 (44). (Length of the 
tenancy.) 

(’30) 17 AIR 1930 P C 221 (223) (PC). (Whether a 
particular tenure existed prior to permanent set¬ 
tlement.) 

(’31) 18 AIR 1931 Mad 577 (579). (Whether a 
tenant has proved kayamgeni right.) 

(’36) 23 AIR 1936 Pat 96 (96). (Questions regarding 
area of land and payment of rent.) 
f (’36) 23 AIR 1936 Cal 582 (584) (DB). (Whether 
tenant has held at uniform rate for number of 
years.) 

(’36) 1936 R D 259 (260). (A finding that a certain 
land is held at a favourable rate of rent within 
the meaning of the law is really one of fact, 
although it might be open to challenge in second 
appeal on the ground that the manner in which 
the lower Courts have calculated is not in accor¬ 
dance with law.) 

(’36) 23 AIR 1936 Cal 582 (584). (Question whe¬ 
ther presumption that tenancy was at a fixed rate 
one can or cannot arise from tenant having held 
at uniform rate of rent and other circumstances is 
question of fact.) 

\_See also (’38) 1938 R D 672 (672, 674). (The 
question of admission to tenancy might be inter¬ 
preted as a mixed question of law and fact.)] 

Also see S. 11. Note 10. 

2. (’41) 28 AIR 1941 Pat 228 (231) : 20 Pat 115 
(DB). (Whether tenancy was permanent.) 

(’40) 27 AIR 1940 P C 192 (196): I LR (1940) Kar 
P C 380 : ILR (1941) Bom 107 (PC). (Tenancy 
whether permanent or not.) 

(’12) 13 Ind Cas 606 (608) (Cal). 

(’34) 21 AIR 1934 Cal 283 (289): 61 Cal 32 (DB). 
(’34) 21 AIR 1934 Cal 51 (53) (DB). (Whether ten¬ 
ancy is permanent.) 

t (’32) 19 AIR 1932 Cal 398 (400) (1>B). 
j (’04) 8 Cal W N 774 (778) (l-’B). (Tenancy whe¬ 
ther one at will or a yearly one.) 

(’10) 7 Ind Cas 785 (786) (DB) (Cal). 

•£•(’27) 14 AIR 1927 P C 102 (104) : 54 Ind App 
178: 8 Lah 573 (I’C). (Permanent tenancy or a 
precarious one.) 

(’17) 4 AIR 1917 Cal 496 (496): 44 Cal 119. (Whe¬ 
ther tenancy at will or permanent.) 

(’22) 9 AIR 1922 Lah 329 (334). (Do.) 

(’32) 19 AIR 1932 Cal 198 (199) (DB). (Whether 
tenancy permanent or not.) 

(’24) 11 AIR 1924 Cal 465 (467) (DB). 

(’25) 12 AIR 1925 Cal 309 (310): 52 Cal 43 (DB). 
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lie on the question as to the nature of tenancy, the High Court will not interfere with an 

inference drawn or with a refusal to draw an inference by the lower Court, unless such 

inference or the refusal to draw the inference, as the case may be, can be shown to be 

demonstrably wrong. 3 The incidents of a “jofci” tenancy are in the nature of a contract. 

and consequently a decision on the question whether a certain "joti" is a tenure or a 

raiyati holding is a finding of fact. 4 Similarly, a finding as to joint tenancy, 6 or as to the 

date of commencement of a tenancy, 6 or as to whether the tenant has held at a uniform 

rate for 20 years or more, 7 or as to whether a tenancy has been forfeited by denial of the 

title fche landlord, 8 or as to whether certain charges are parts of rent or not, 9 is a 
finding of fact. 

The question whether the legal right of a tenant has determined is a question 
of law. 10 M 

See also the cases cited below. 11 


36. Nature of possession. — A question as to the factum of possession is a 
question of fact. 1 But the question whether possession is adverse or not though often one 
of fact, may also be a question of law or a mixed question of law and fact. 2 Where both 
the facts and the legal inference to be drawn therefrom are in dispute, the question will 


(’28) 15 AIR 1928 Cal 597 (599) : 55 Cal 1029 (DB). 
('28) 15 AIR 1928 Lah 720 (720). 

(’30) 17 AIR 1930 Bom 39 (40) (DB). 

(’36) 23 AIR 1936 Pat 384 (385). (Question whether 
tenancy is permanent or precarious.) 

(’39) 26 AIR 1939 Pat 448 (449):18 Pat 571:1939 
Pat W N 394 (399) (DB). (Whether tenancy is 
permanent.) 

( 38) 25 AIR 1938 Pat 333 (334). (Inference of per¬ 
manent tenancy from facts found.) 

[See (’39) 26 AIR 1939 Pat 350 (351) : 179 Ind 
Cas 940 (941). (Whether tenancy is permanent or 
not is a mixed question of law and fact.)] 

Also see S. 11 Note 10. 

3. (’26) 13 AIR 1926 Cal 592 (593) (DB). 

4. (’18) 5 AIR 1918 Cal 517 (518) (DB). 

5. (’24) 11 AIR 1924 All 231 (232). 

[Sec (’36) 162 Ind Cas 334 (335) (Oudh). (Find¬ 
ing that the plot in suit belongs jointly to the 
parties is a finding of fact.)] 

6. (’41) 28 AIR 1941 Cal 368 (370) (DB). (Finding 
that gati tenure came into existence before perma¬ 
nent settlement.) 

t (’23) 10 AIR 1923 P C 187 (187, 189) (PC). 

(’•26) 13 AIR 1926 All 542 (543) : 48 All 588 (DB). 

7. (’26) 13 AIR 1926 Cal 359 (360) (DB). 
f (’25) 12 AIR 1925 Cal 632 (633) (DB). 

(’36) 23 AIR 1936 Cal 582 (584) (DB). 

8. (’33) 20 AIR 1933 Lah 377 (378). 

(Sec also (’36) 23 AIR 1936 Pat 275 (280) (DB).] 

9- (’15) 2 AIR 1915 Cal 17 (18) (DB). 

10. (’12) 15 Ind Cas 857 (859) (Oudh). 

11. (’41) 28 AIR 1941 Pat 11 (13). (Question that 
a person is settled raiyat raised for first time in 
second appeal — Not allowed as it depended on 
evidence.) 

('39/ 26 AIR 1939 Cal 593 (594) (DB). (Whether 
jote lands purchased by proprietor become his khas 
lands under S. 22, Bengal Tenancy Act, is ques¬ 
tion of fact.) 

(’36) 23 AIR 1936 Pat 411 (412). (Whether a new 
tenancy has been created can never be said to be 
a pure question of law; it is a question of mixed 


fact and law and a question which certainly de¬ 
pends upon a number of facts.) 

Note 36 

1. (’43) 30 AIR 1943 Cal 91 (92) : I L R (1942) 2 
Cal 406 (DB). (Finding as to dispossession.) 

(’42) 29 AIR 1942 Oudh 93 (95) : 17 Luck 205 
(DB). (Joint possession.) 

(’42) 29 AIR 1942 Pat 325 (327). 

(’41) 28 AIR 1941 Cal 556 (556) (DB). (Finding ns 
to dispossession.) 

(’41) 28 AIR 1941 Nag 306 (306) : I L R (1942) 
Nag 680. (Question of delivery of possession.) 

(’41) 28 AIR 1941 Pat 422 (424):20 Pat 497 (DB). 
(Finding that party was in possession of land 
through mfckararridar.) 

(’40) 27 AIR 1940 Lah 225 (226). 

(’92) 15 Mad 101 (108) : 18 Ind App 149 (P C). 

(’14) 1 AIR 1914 Cal 50 (51) : 41 Cal 52 : 21 Ind 
Cas 431 (431) (DB). 

(’16) 3 AIR 19i6 All 181 (182, 183) (DB). 

(’22) 67 Ind Cas 152 (153) (DB) (Lab). 

(’25) 12 AIR 1925 Oudh 170 (170). (Finding of con¬ 
tinuance of possession is one of fact.) 

(’10) 6 Ind Cas 1009 (1009/ (Lah). (Whether an 
entry by one co-heir is on behalf of himself or on 
behalf of all co-heirs.) 

(’34) 21 AIR 1934 Cal 703 (705):61 Cal 879 (DB). 
(’38) 25 AIR 1938 Pat 10 (11). 

[See also (’26) 13 AIR 1926 All 465 (466). (Find¬ 
ing that a person did not share in the cultivation 
of another is one of fact.)] 

2. (’41) 28-AIR 7941 Nag 343 (344):I L R (1942) 
Nag 608. 

(’41) 28 AIR 1941 Oudh 436 (439) (DB). 

*(’92) 19 Cal 253 (262, 263) : 19 Ind App 48 (PC). 
(’33) 20 AIR 1933 Lah 25 (27) : 13 Lah 677 (DB). 
(Question of adverse possession is a mixed question 
of law and fact.) _ % 

(’32) 19 AIR 1932 All 393 (396):54 All 628(DB).(Do.) 
(’ll) 10 Ind Cas 63 (64) (DB) (Mad). (Question of a 
widow’s acquisition of a prescriptive title and the 
extent of the title acquired is one of fact.) 
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be one of mixed law and fact. 3 Where the question of adverse possession is a matter of 
evidence merely, it is one of fact. 4 But where the facts are not in dispute, the legal 
inference to be drawn from them is a question of law, which is open to examination in 
second appeal. 6 Even where the question is one of legal inference from the facts found, 
the High Court will not interfere unless such inference is obviously wrong or •unless the 
finding could not be legally arrived at upon the evidence. 6 A finding on the question 
.whether a person in possession is an ostensible owner or as to who is the true owner, is 
a finding of fact. 7 


37. Nature of property. — The question as to the nature of a particular 
property is one of fact unless it involves a consideration of legal principles, in which 
case it will be a question of mixed law and fact. Thus, the question whether a particular 
property is ancestral property 1 or a grove 2 or a “parjaut” land 3 or forms part of an 
estate 4 or is a separate sub-division 5 or was thrown, into partnership assets 6 or is joint 
family property 7 or is moveable property, 8 is a pure question of fact. But the question 
whether a property is a "talukdari property” 0 or a “sulka stridhana ” 10 or has ceased 
to be part of a mahal 11 or is saleable 12 or transferable, 13 has been held to involve 


(’21) 8 AIR 1921 Lab 264 (264). (Held to be one 
of fact.) 

(’32) 135 Ind Cas 680 (681) (DB) (Lab). (Do.) 

('23) 10 AIR 1923 All 382 (382) (DB). (Do.) 
t (’21) 60 Ind Cas 298 (301) (Cnl). 

C35) 22 AUt 1935 Cal 760 (760) (DB). 

( 36) 23 A4It 1936 Lab 741 (742). (Mixed question 
of fact and law.) 

3. (’42) 29 AIR 1942 Pat 341 (342, 343) : 21 Pat 
441. (Effect of submergence of land.) 

(•11) 11 Ind Cas 185 (186) (DB) (Cal). 

4. (’42) 29 AIR 1942 All 221 (222) : I L R (1942) 
All 667 (I' B). (Title by adverse possession.) 

( 42) 29 AIR 1942 Mad 725 (725). (Assertion of 
adverse title more than 12 years before suit.) 

(’34) 21 AIR 1934 All 692 (693). 

(’39) 26 AIR 1939 Mad 564 (568). 

(’38) 25 AIR 1938 Oudb 238 (245) (DB). (Question 
as to date from wbicb adverse possession com¬ 
menced.) 

5. (’42)29 AIR 1942 Mad 725(725).(\Vbetber certain 
facts amounted to open assertion of adverse title.) 

(’42) 29 AIR 1942 Nag 75 (78) : I L li (1942) Nag- 
781 (DB). (Adverse possession, finding as to—Case 
concerning pnrdanushin ladies.) 

(’ll) 28 AUt 1911 Oudb 436 (439) (DB). 

(’17) 4 AIR 1917 All 42 (42) (DB). 

(’32) 19 AIR 1932 Lab 72 (72). 

(’31) 21 AIR 1934 All 288 (290). 

*(’19) 6 AIR 1919 I* C 60 (61) : 42 All 152 : 10 
Ind App 197 (P C). 
t (’22) 9 AIR 1922 Cul 54 (55) (DB). 
t (’21) 60 Ind Cas 298 (301) (DB) (Cal). 

( 26) 13 AIR 1926 Cul 881 (881) (DB). 

(’35) 22 AIR 1935 Cul 760 (760) (DIt). 

(’38) 25 AIR 1938 Sind 215 (216) : I L It (1939) 
Kar 136 (DB). 

[See also(‘39)26 AIR 1939 Nag 260(261): 1939 Nag 
L Jour 391 (392). (Effect of adverse possession 
against a Hindu widow on the reversionary right.)! 

6. (’95) 21 Born 91 (96) (DB). 

(_11) 33 All 757 (763) : 11 Ind Cas 52 (54) (FB). 

7. (*14)1 AI It 1914 A11232(234): 36A11308 (312WDB). 
(’21) h AIR 1921 Lab 117 (118) (DB). 


(’31) 133 Ind Cas 551 (552) (DI1) (Lab). (That a 
person is a benamidar.) 

Note 37 

1. (’21) 8 AIR 1921 Lab 138 (138). 

(’34) 21 AIR 1934 Lab 517 (518). 

(’34) 21 AIR 1934 Lab 406 (407). (Finding that 
land is not ancestral.) 

(’34) 21 AIR 1934 Lab 351 (352) : 15 Lab 791 
(DB). (Do.) 

(’34) 21 AIR 1934 Lab 274 (275) : 15 Lab 645. 
(’33) 20 AIR 1933 Lab 765 (765) (DB). 

(’33) 20 AIR 1933 Lab 350 (350). 

(’23) 10 AIR 1923 Lab 532 (533). 

(’24) 11 AIR 1924 Lab 263 (263). 

(’31) 18 AIR 1931 Lab 704 (704) (DB). 

(’31) 18 AIR 1931 Cal 666 (667) (I)B). (Finding 
that separate properties were thrown into common 
stock.) 

[See (’38) 25 AIR 1938 Pat 372 (374) (DB). 
(Question whether certain properties proceeded 
against in execution of a decree are or are not the 
personal properties of the legal representative of 
the judgment-debtor is a question of fuct.)J 

2. (’24) 11 AIR 1924 Oudb 306 (306) : 27 Oudb 
C.is 26. 


3. (’26) 13 AIR 1926 All 83 (84) (DB). 

4. (’24) 11 Allt 1924 Mad 117 (118) (DB). 

(’27) 14 AIR 1927 Cal 457 (458) (DB). 

5. (’34) 21 AIR 1934 Lab 424 (425). 

6. (’28) 15 AIR 1928 P C 135 (137) (PC). 

7. (’32) 19 AIR 1932 Oudb 144 (145). 

(’34) 21 AIR 1934 Oudb 177 (177) (DB). (Finding 
that certain properties were joint properties.) 

8. (’22) 9 AIR 1922 All 45 (45) (DB). 

9 (’14) 1 AIR 1914 Oudb 206 (207) (DB). 

(See also (’31) 18 AIR 1931 Mad 213 (215). 
(Communal character of land — Mixed question of 
law and fuct.)j 

10. (’29) 16 AIR 1929 All 25 (27) (DB) 

11. (14) 1 AIR 1914 All 517(517): 36 All 231 (DB) 

AIK i 925 AI1 052 < U52 > : ^ All 900 
(Pension whether saleable.) 

A ,"‘ 1928 All 721 (724) : 50 All 394 
(DB). (Iransferabdity of right to olTerings.) 
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questions of law. It has been held by the Allahabad, 14 Calcutta 15 and Lahore 16 High 
Courts that the question whether a property has been dedicated to a religious or charitable 
purpose is a question of fact. The Oudh Chief Court has, however, held that such a 
question is one of law or at any rate a mixed question of law and fact. 17 

A 'finding a& to ownership is a finding of fact 18 though where it depends upon 
legal presumptions, it will be a mixed question of law and fact. 19 

Whether a wall erected by a co-owner on top of a joint wall is a joint wall, of 
not is a question of law. 20 


See also the undermentioned cases. 21 


38. Nature of contract or transaction. — Whether a contract can be implied 
from certain facts may be a question of fact or of law according to circumstances. If it 
is based on offer and acceptance, for instance, it is a question of fact. If it is a matter 
of inference of law to be drawn -frdm proved facts or documents, it will be a question of 
law. 1 Thus, the question whether certain representations made amount to a warranty, 
is a question of law. 2 Even in the latter case if the presumption to be drawn for or 
against such contract is one depending upon the circumstances of the case, the lower 
Court’s decision drawing or refusing to draw the presumption will be no error of law. 

The following findings with reference to contracts generally are findings of fact : 

(1) A finding as to whether a contract has been superseded or not. 4 

(2) A finding as to the legal origin of a presumed contract. 6 

(3) A finding as to whether time was of the essence of a contract. 6 


14. (’27) 14 AIR 1927 All 377 (377). 

15. (’ll) 9 Ind Cas 650 (650) (Cal). 

16. (’21) 8 AIR 1921 Lah 343 (343) (DB). 

(’32) 33 Pun L R 288 (289). 

(’33) 20 AIR 1933 Lah 342 (342). (Whether pro¬ 
perty was made wakf.) 

(’23) 5 Lah L Jour 11 (12) (DB). 

(T3) 1913 Pun Re No. 38 : 1913 Pun L R No. 264, 
p. 890 (891). 

(’19) 6 AIR 1919 Lah 130(131): 1919 Pun Re No. 1. 

(’30) 17 AIR 1930 Lah 744 (745) (DB). 

(’30) 17 AIR 1930 Lah 1056(1057). 

(■30) 12 Lah L Jour 320 (320, 321). (Dedication to 
graveyard or not.) 

(*31) 18 AIR 1931 Lah 170 (172) (DB). (Dedication 
whether real or nominal.) 

(’31) 18 AIR 1931 Lah 607 (608) : 12 Lah 540 
(DB). (Whether property is wakf.) 


17. (42) 16 Oudh Cas 76 (77) : 17 Ind Cas 303 

(304) (DB). , % 

(’38) 25 AIR 1938 Oudh 238 (240) (DB). (Question 
whether a building is a private or public mosque.) 
[See also (’37) 24 AIR 1937 Sind 230 (231) : 31 
Sind L R 510 (DB). (But when all facts are on 
record question whether such facts show n trust 
to be within provisions of S. 92, C. P. Code, is a 
question of law.))- 

18. (’23) 10 AIR 1923 Lah 611 (612). 

(’ 28 ) 113 Ind Cas 886 (887) (Nag). (Whether a site 
belongs to public or an individual.) 

(’38) 25 AIR 1938 Oudh 214 (215). 

(’38) 25 AIR 1938 Oudh 186 (187) : 14 Luck 138 
(DB). 

19. (14) 1 AIR 1914 Cal 811 (811) (DB). - 

20. (’39) 26 AIR 1939 Lah 28(29). 


21 (’40) 27 AIR 1940 All 373 (376) : ILR (1940) 
All 603 (FB). (Finding that rights in certain muafi 
.Tagirs are Dot connected with grant of pension 
within meaning of Pensions Act is one of fact — 
Faot that finding involved interpretation of docu¬ 
ments is immaterial.) 

(’40) 27 AIR 1940 Lah 205 (208). (Finding that a 
house was no part of the assets of the firm but 
formed part of the joint family property is a finding 

(’35) a< 22 AIR 1935 Bom 47 (49, 50). (Quration 
whether sanadi inam lands are kadim or jadid is 


ne lftW / 

19 ) 26 AIR 1939 Lah 12 (13, 14). (Finding as to 
edication of a well for public use is one of fact.) 
15) 22 AIR 1935 Cal 413 (418). (Whether khal 
5 dedicated to public user is question of fact.) 

15) 22 AIR 1935 Rang 129 (130). (Whether pro- 
erty is payin or lettetpwa is not purely question 
f fact.) 

16) 23 AIR 1936 Oudh 154 (155) (DB). (Question 
whether a road is a public road or a private roa 

3 rather a question of law than a question of fact 
nd in any case it is partly a question of 9R q 
19) 26 AIR 1939 Oudh 48 (48). : 14 Luck 269. 

Question whether character of 8 rov 
hanged is question of law.) 

Note 38 

7lt <«!?>" 

(’94) 17 Mad 43 (47) (DB). 

. (’86) 1886 All W N 18 
(’SO) 17 AIR 1930 Mad 339 (340). 

. (’15) 2 AIR 1915 Mad 546 (547) (DB). 



SECOND APPEAIi (Ss 100 & 101 N 39 ] 939 


<4) A finding as to whether a contract is hard and unconscionable or not 
binding. 7 

<5) A finding as to who committed breach of a contract. 8 

(6) A finding as to the damaged condition of goods in a contract for sale of 

goods. 9 

(7) A finding as to whether a tender was or was not within time. 10 

(8) A finding as to whether certain money was received as a deposit or by way 

of loan. 11 

(9) A finding as to the consideration for the contract being the love and affection 

between the parties. 12 

(10) Finding as to adequacy of consideration. 13 

The following question is a question of law : 

(l) Whether an agreement is in restraint of trade W’ithin the meaning of S. 27 of 
the Contract Act. 1 * 

See also the undermentioned cases. 16 


39. State of mind, acquiescence, good faith, consent, intention, 
negligence, wilful neglect, misconduct, . reasonable care, reasonable and 
probable cause and waiver. — The state of mind of a person is a fact and a 
question relating thereto is a question of fact. 1 A finding therefore as to the intention, 2 


(’40) 42 Pun L R 246 (247). (A finding that a sale 
is not fictitious, right or wrong, is a finding of 
fact.) 


(’22) 1922 Pun W R No. 37. 

(’31) 18 AIR 1931 Lab 696 (701) (DB). 

7. (’18) 5 AIR 1918 Lab 264 (265). 

(’29) 16 AIR 1929 Mad 673 (673). 

8. (’21) 8 AIR 1921 Lah 316 (317) (DB). 

f 35) 22 AIR 1935 Nag 111(112): 31 Nag L R 250. 

9. (’24) 11 AIR 1924 Pat 240 (241) (DB). 

10. (’25) 12 AIR 1925 Lab 353 (354). 

11. (’34) 21 AIR 1934 Nag 219 (220). 

12. (’34) 21 AIR 1934 Pat 44 (45). 

13. (’41) 28 AIR 1941 Oudh 479 (484) : 16 Luck 
789. (Sale.) 

14. (’34) 21 AIR 1934 Lah 110 (111). 

15. (’42) 29 AIR 1942 Cal 476(477): I L R (1942) 
2 Cal 389 (DB). (Whether assignment is botia fide 
is question of fact.) 

<’42) 29 AIR 1942 Mad 483 (484) : I L R (1942) 
Mad 862 (DB). (Finding as to nature of transac¬ 
tion binding in second appeal.) 

(’42) 29 AIR 1942 Mad 716 (717) (Whether agree¬ 
ment to sell had merged in conveyance i 3 one of 
fact or in any case one of mixed law and fact ) 

(’42) 29 AIR 1942 Mad 730 (730). (Existence of 
consideration is question of fact.) 

( 42) 29 AIR 1942 Pat 210 (211, 212) : 20 Pat 

798 (DB). (Question whether conveyance by Mabo- 
medan to wife and relinquishment by latter of 
dower debt is gift or sale is question of fact.) 

(’42) 29 AIR 1942 Pat 406 (406): 21 Pat 300 (DB). 
(Finding as to genuineness of transaction.) 

(’42) 29 AIR 1942 Pesh 81 (82). (Existence of con¬ 
sideration.) 

(’41) 28 AIR 1941 Mad 727 (731). (Whether a deed 
is invalid on the ground of its being opposed to 
public policy within S. 23, Contract Act and hence 
void is a mixed question of law and fact when its 
decision involves taking of evidence.) 


(’36) 38 Pun L R 590 (592) (SB). (A conclusion of 
the lower Appellate Court that a certain contract 
was not acted upon by the parties is a finding of 
fact.) 

(’37) 24 AIR 1937 All 363 (365). (Finding by the 
lower Appellate Court as to when an agency termi¬ 
nated is binding in second appeal.) 

(’37) 1937 All L Jour 1385 (1385). (Finding that 
no actual damage or loss has been caused to the 
plaintiff by a breach of contract is one of fact.) 

(’35) 22 AIR 1935 Lah 877 (878) (DB). (Finding 
whetberacertain entry contains a distinct promise 
to pay within the meaning of S. 25(3) of the Con¬ 
tract Act is one of fact.) 

(’37) 24 AIR 1937 Pat 572 (577) : 16 Pat 527. 
(Whether a hand-note i3 the sole consideration for 
an advance and not merely a conditional payment 
or a collateral security, must be a question of fact.) 

(’35) 22 AIR 1935 Pesh 121 (122). (Whether an 
agreement is void as opposed to public policy 
within the meaning of Ss. 23 and 25 of the Con¬ 
tract Act is a question of law.) 

(’39) 26 AIR 1939 Lah 284 (285). (Finding as to 
genuineness of mortgage is one of fact.) 

Note 39 

1. See Note 28. 

(’35) 22 AIR 1935 Cal 168 (174): 61 Cal 1005(DB) 

2. (’43) 30 AIK 1943 Mad 369 (370). (Partition- 
Intention to divide is question of fact.) 

(’43) 30 AIR 1943 Mad 459 (461). (Finding as to 
benami nature of transaction is of fact ) 

(’43) 30 AIR 1943 Nag 129 (137): ILR (1943) Nag 
42 (DB). (binding that a rent note was nominal 
and not intended to have effect.) 
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or state of mind of a person, 3 or his good or bad faith, 4 or a finding as to misrepresents- 


(’42) 29 AIR 1942 All 331 (332) : ILR (1942) All 
745 (DB). (Agreement to alienate property.) 

(’42) 29 AIR 1942 Lah 42 (45) (DB). (But legal 
inference as to intention from document of title is 
question of law. (Per Din Mohammad, J.)) 

(’42) 29 AIR 1942 Pat 386 (387) (DB). (Finding as 
to benami nature of transaction.) 

(’40) 27 AIR 1940 Oudh 324 (326) : 15 Luck 586 
(FB). (In the Order of Reference — The question 
whether deed of wakf was made with intention 
to defeat or delay the creditors by the wakif 
involves the'.determination of certain questions of 
fact and High Court cannot allow this plea to be 
raised for the first time.) 

(’40) 27 AIR 1940 Rang 126 (128) : 1940 Rang LR 
180 (DB). (Finding that mortgage by Burmese 
Buddhist husband was executed with consent of 
wife is one of fact.) 

(’16) 3 AIR 1916 Lah 85 (86) : 1916 Pun ReNo.68. 

(’33) 20 AIR 1933 Lah 588 (589). 

(’33) 20 AIR 1933 Lah 33 (33). 

(’18) 5 AIR 1918 Pat 593 (593) (DB). 

(’28) 15 AH! 1928 All 61 (62) : 50 All 208 (DB). 

(’30) 17 AIR 1930 Mad 590 (592). 

(’29) 16 AIR 1929 Lah 90 (90). (Intention of exe¬ 
cutant of document — Finding as to, is finding of 
fact.) 

(’21) 8 AIR 1921 Lah 263 (264) (DB). (Intention 
—To pass title to particular property—Finding as 
to, is one of fact.) 

(’31) 133 Ind Cas 440 (440) (DB) (Lah). (Benami 
—Question of fact.) 

(’31) 133 Ind Cas 551 (552) (DB) (Lah). 

(’26) 92 Ind Cas 42 (43) (Lah). (Intention—Mort¬ 
gage or sale—Finding as to, is finding of fact.) 

(’29) 16 AIR 1929 Lah 530 (531). (Do.) 

(’28) 110 Ind Cas 408 (409) (DB) (Mad). (The 
question as to whether a particular document is 
executed on account of natural love and affection 
or not, is a question of fact.) 

t (’16) 3 AIR 1916 Lah 60 (61) : 1916 Pun Re No. 
102 (DB). (The question as to whether a person 
made a transfer of his property with intent to 
defeat or delay his creditors within S. 4 (b) of the 
Insolvency Act is merely one of fact.) 

(’25) 12 AIR 1925 Oudh 541 (541) (DB). (The 
question whether the legatees sigoing the will as 
witnesses did not intend to attest the will is a ques¬ 
tion of fact.) 

(’26) 13 AIR 192G Mad 33 (35). (Question of inten¬ 
tion to create joint tenancy is one of fact.) 

(’26) 13 AIR 1926 Mad 963 (964). (The question 
whether a member of a joint Hindu family who 
had made certain self-acquisitions has thrown such 
acquisitions into the common stock is essentially a 
question of fact.) 

(’20) 13 AIR 1926 Oudh 614 (615). (Whether there 
was intention to partition.) 

(’27) 14 AIR 1927 Cal 538 (542) (DB). (Creditor, 
instead of being actually paid taking renewed 
pronote — Whether new note is a substitution of 
old one is a question of fact.) 

(’28) 15 AIR 1928 Lah 924 (925): 9 Lah 487(DB). 
(Intention to abandon a trade-mark — Finding as 
to, is one of fact.) 


(’31) 18 Am 1931 Mad 804 (806) : 55 Mad 408 
(DB). (Whether ratification is of whole or part of 
the transaction.) 

t (’25) 12 AIR 1925 Mad 1217 (1217, 1218). (In¬ 
tention to keep alive mortgage.) 

(’37) 24 AIR 1937 Sind 263 (266, 269) (DB). (Per 
Haveliwala, A. J. C.; Rupchand Bilaram, A. J. C. r 
contra.) 

f (’37) 24 AIR 1937 Nag 230 (232, 233). (Question 
whether there was an intention amongst the mem¬ 
bers of a joint Hindu family to separate is pure 
question of fact.) 

f (’38) 25 AIR 1938 P C 34 (35) : ILR (1938) Mad 
551 : 65 Ind App 93 : 32 Sind L R 328 (PC). (In¬ 
ference of intention from circumstances.) 

(’36) 23 AIR 1936 Bom 160 (161) : 60 Bom 226. 

(Benami—Question of fact.) 

(’36) 23 Am 1936 Cal 178 (179) : 63 Cal 846 (DB). 
(Do.) 

(’36) 23 AIR 1936 Lah 685 (687) (DB). (Whether 
the assured committed suicide deliberately and 
intentionally is a question of fact.) . ' 

(’36) 38 Pun L R 577 (578). (Finding that certain 
transaction was intended to defeat and delay credi¬ 
tors and was collusive is one of fact.) 

(’38) 25 AIR 1938 Pat 278 (280): 17 Pat 430 (DB). 
(Finding whether the institution of a partition suit 
is evidence of clear intention to separate from the 
joint family is one of fact.) 

(’36) 23 AIR 1936 Rang 256 (260) : 14 Rang 242 
(FB). (Whether transfer is benami.) 

(’36) 23 AIR 1936 Nag 186 (188). (Whether two 
persons agree on a certain matter and whether 
they have requisite mental intention necessary to 
give validity to _their outward forms or acts of 
agreement are questions of fact.) 

[Sec (’36) 19 Nag L Jour 301 (304). (Whether 
there was agreement to forgo balance of considera¬ 
tion is question of fact.)] ..... ... 

[But see (’36) 23 AIR 1936 All 553 (654). (Ques¬ 
tion whether in given circumstances the occupier 
of a house should be deemed to have abandoned 
it depends upon the inference of the occupier s 
intention from the proved facts and is not neces¬ 
sarily one of fact.)] ; 

3. (’ll) 12 Ind Cas 730 (732) (All). 

(’36) 23 AIR 1936 Lah 685 (687). (Whether the 
assured was of sound mind.) 

♦ (’38) 25 AIR 1938 P C 91 (97) (PC). (The state 
of mind of a person is as much a fact as the state 

of his digestion.) ,. A ., nR1 

[’35) 22 AIR 1935 Cal 168 (174): 61 Cal l 00 o(DB). 

4. (’41) 28 AIR 1941 Lah 271 ( 272 ) (DB). 

(’40) ILR 1940 Lah 60 (63) (DB). (Whether suit 

was collusive is finding of fact.) . fil)1 

(’39) 26 AIR 1939 Oudh 230 (231) : U Luck C l 
(DB). Whether transferee is bona fide transferee 

for consideration.) 1Q1R 

-f- (’16) 3 AIR 1916 Lah 232 (233) . 1916 Pun li 

No. 75 (DB). 

•34) 21 AIR 1934 Pat 121 (122) (DB) 

’32) 19 AIR 1932 Lah 531 <? 32 J Q : . 

’16) 3 AIR 1916 Lah 57 (57) : 1916 PunReNo.63 

[• 25 ) 12 AIR 1925 Lah 505 (506). 
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tion, 5 or the fraudulent nature of a transaction, 6 or the position to dominate the will in 
case of undue influence, 7 or a finding as to notice, 8 is a finding of fact and will not be 
interfered with in second appeal unless the inferences are not warranted by the facts 
from which they are drawn. 9 Similarly, the question whether a transaction is collusive is 
one of fact. 10 So also, the question as to the existence of malice is one of fact. 11 

Questions of waiver, acquiescence and estoppel are not questions of fact but 
inferences of law from facts proved and are, therefore, open to examination in second’ 
appeal. 12 

undue influence is one of law being a legal in¬ 
ference from the fact of the case—Submitted not 
correct.)] 


(’32) 19 AIR 1932 Lab 322 (323). (Question whe¬ 
ther conduct was bona fide.) 

(’97) 24 Cal 825 (829) (DB). 

(•70) 5 Beng L R App 59 (60) (DB). (Whether pro¬ 
ceedings which had been taken to execute a decree 
had been taken bona fide.) 

(*74) 13 Beng L R App 1 (2) (DB). 

(•26) 92 Ind Cas 670 (672) (DB) (Oudb). 

(’37) 24 AIR 1937 Cal 314 (318) (DB). 

[But see (’38) 25 AIR 1938 Lah 704 (706). (Ques¬ 
tion whether party acted in'good faith within the 
meaning of S. 14, Limitation Act, on facts found 
by lower Appellate Court is mixed question of law 
and fact.)] 

5. t (’21) 8 AIR 1921 Mad 198 (199) (DB). 

(’23) 10 AIR 1923 Cal 165 (165) (DB). 

(’26) 13 AIR 1926 Mad 39 (39, 40). 

(’35) 22 AIR 1935 Bom 326 (327) : 29 Bom 502. 
(Question as to whether an instrument was obtain¬ 
ed from a person by undue influence and mis¬ 
representation is .a question of fact.) 

6. (’43) 30 AIR 1943 Mad 369 (370). (Partition 
whether fraudulent and collusive.) 

(’42) 29 AIR 1942 Mad 522 (523). (Whether alie¬ 
nation was in fraud of creditors under S.53, T. P. 
Act.) 

(’42) 29 AIR 1942 Oudh 206 (207) : 17 Luck 555 
(DB). (Fictitious sale to defraud creditors.) 

(’42) 29 AIR 1942 Oudh 217 (218) : 17 Luck 341. 

(’42) 29 AIR 1942 Pat 392 (393). 

(’42) 29 AIR 1942 Pesh 81 (82). (Sale deed if ob¬ 
tained by fraud.) 

(’41) 28 AIR 1941 Nag 188 (191) : ILR (1942) Nag 
441 (DB). (Fraudulent preference.) 

(’41) 28 AIR 1941 Oudh 341 (344) (DB). 

(’41) 28 AIR 1941 Pat 529(530). (Sale under the 
Public Demands Recovery Act.) 

(’29) 16 AIR 1929 All 458 (458). 

(’26) 13 AIR 1926 Oudh 501 (502). 

*(’19) 6 AIR 1919 P C 39 (41) (PC). 

C20) 7 AIR 1920 Lah 24 (25). 

(’28) 107 Ind Cas 490 (491) (DB) (Lah). 

(’35) 22 AIR 1935 Oudh 443 (443) (DB). (Partition 
— Finding that it is neither fictitious nor fraud¬ 
ulent is a finding of fact.) 

(’38) 25 AIR 1938 All 150 (151). 
t (’32) 19 AIR 1932 P C 89 (90): 59 Ind App 147: 
7 Luck 64 (PC). (Finding that fraud and undue 
influence are established is finding of pure fuct.) 

7. t (’32) 19 AIR 1932 P C 89 (90) : 59 Ind App 
147 : 7 Luck 04 (PC). 

(’01) 25 Bom 126 (128) (DB). 

(’28) 15 AIR 1928 All 394 (394) (DB). 

(But see (’37) 24 AIR 1937 Oudh 254 (255, 256) 
(DB). (Finding that bond was executed owing to 


8. (’21) 8 AIR 1921 Lah 146 (146) (DB). 
f (’32) 19 AIR 1932 All 540 (542):54 All 557(DB). 

(’34) 21 AIR 1934 Pat 167 (167). (Knowledge.) 

(’26) 13 AIR 1926 Oudh 257 (258). 

(’29) 16 AIR 1929 Oudh 316 (317) : 5 Luck 172. 

9. See Notes 28 and 32 and also the following 
cases : 

(’18) 5 AIR 1918 Pat 632 (633) (DB). 

(’33) 20 AIR 1933 Lah 458 (459). (Inference as to 
person being of unsound mind.) 

(’32) 19 AIR 1932 Lah 322 (323, 324). (Findingon 
no evidence.) 

(’10) 5 Ind Cas 398 (400) (DB) (Cal). 

(’12) 16 Ind Cas 811 (813) (DB) (Cal). 

(’16) 3 AIR 1916 Oudh 139 (140) : 19 Oudh Cas 
367. (Question of good faith within the meaning 
of S. 14, Limitation Act, is mixed question of 
law and fact and can be questioned in second 
appeal.) 

(’38) 25 AIR 1938 Pat 147 (148). (High Court can 
see if inference of fraud or conspiracy is warranted 
by the facts found.) 

[.See also (’36) 23 AIR 1936 All 553 (554). (Ab¬ 
andonment of house is not necessarily a question 
of fact as it depends upon inference of occupier’s 
intention from proved facts.)] 

10. f (’39) 41 Pun L R 462 (463) (DB). (Finding 
that certain suit was not collusive is one of fact.) 

11. (’42) 29 AIR 1942 Mad 343 (344). (Defamation 
case — Findings that allegations were not true and 
were malicious are of fact.) 

(’39) 26 AIR 1939 Mad 783 (786):49 Mad L W 664 

( 668 ). 

(’39) 26 AIR 1939 Pat 190 (193) (DB). 

( 35) 22 AIR 1935 Bom 355 (356). 

*(’38) 25 AIR 1938 P C 91 (97) (PC). 

( 39) 26 AIR 1939 Pat 13 (14). (The finding of the 
lower Appellate Court as to the absence of reason¬ 
able and probable cause and to the existence of 
malice in a suit for damages for malicious arrest 
is one of law.) 

(’34) 21 AIR 1934 Lah 907 (908). 

12. f(’29) 16 AIR 1929 Cal 437 (439) : 56 Cal 

201 (DB). 1 

*(’99) 21 All 496 (504) : 26 Ind Ann 58 fPfll 
(Acquiescence.) 1 

(’01) 28 Cal 738 (741) (DB). (Do.) 

(’21) 8 AIR 1921 Nag 167 (168). (Do ) 

(’25) 12 AIR 1925 Cal 288 (289). (Do ) 

(’26) 13 AIR 1926 Nag 416 (422). (Do ) 

''JoVIuBMDo 1 ? L “ b ^ <371 ’ : 1916 No- 
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The question of negligence is a question of fact. 13 But whether the inference as 
to the negligence is warranted by the facts is a question of law. 14 Again, where there is 
a special legal significance attached by statute to the word “ negligence,” the question 
whether there has been such negligence is a question of law. 16 Similarly, the legal 
standard of reasonable care required s. 151 of the Contract Act, 16 or by S. 41 of the 
Transfer of Property Act, is a question of law. 17 

Whether misconduct can be inferred from a set of facts is a question of law. 18 

The question of the existence or otherwise of reasonable and probable cause for 
the doing of a thing is a question of fact, 19 though the question whether the proved facts 
warrant the inference of a reasonable and probable cause is one of law. 20 The High 

[See also (’33) 20 AIR 1933 All 158 (159) (DB). 
(Reasonable diligence is question of fact.)] 

14. (’29) 16 AIR 1929 Rang 17 (18) : 6 Rang 643. 
(’25) 12 AIR 1925 Mad 258 (258). (What is gross 

negligence is a mixed question of law and fact.) 
(’26) 13 AIR 1926 Mad 905 (905). 

(’32) 19 AIR 1932 All 139 (139) (DB). (Finding not 
approached from proper legal standpoint—Question 
not one of fact.) 

(’37) 24 AIR 1937 Mad 472 (474). (Certain facts 
whether amount to negligence or not can be con¬ 
sidered in second appeal.) 

[See (’35) 22 AIR 1935 Mad 81 (86) (DB). (Minor- 
Decree against—Setting aside decree for negligence 
of guardian—Negligence must be such as leads to 
loss of a right, which must have been successfully 
asserted if the suit had been conducted with due 
care_Question of mixed law and fact.)) 

15. (’21) 8 AIR 1921 All 314 (316) : 43 All 29 
(DB). (Whether acts and omissions constituted 
negligence within S. 167 (2) of the Agra Tenancy 
Act, 1901.) 

(’22) 9 AIR 1922 All 421 (421) (DB). (Do.) 

(■24) 11 AIR 1924 All 613 (613) (DB). (U. P. Land 

Revenue Act.) % _ , 

*(’28) 15 AIR 1928 Lah 774 (775) : 10 Lah 360 
(DB). (“Wilful neglect’’ under the Railways Act, 
S. 72 was held to have a special legal significance.) 
+ (’28) 15 AIR 1928 Lah 837 (838) : 10 Lah 329 

1(^ B (’24 ( ) D 11 AIR 1924 Cal 92 (95) (DB). 

17. (’27) 14 AIR 1927 All 158 (159) (DB). (Mixed 

question of law and fact.) ._r»\ 

[But see (’40) 27 AIR 1940 Pat 480 (481) (DB). 
(’27) 14 AIR 1927 Nag 41 (42).) 

18. (’37) 24 AIR 1937 Pat 289 (292). 

19. + (’01) 25 Bom 332 (336) (PC). 

(’25) 12 AIR 1925 Oudh 359 (359) : 28 0udhCas 387. 
(’26) 91 Ind Cas 112 (113) (Oudh). 

(’29) 16 AIR 1929 All 429 (430). 

(’39) 26 AIR 1939 Mad 783 (786)-: 49 Mad L W 

(’35) 22 6 AIR 1935 Bom 355 (356). (Suit for malici¬ 
ous prosecution.) 

(’36) 23 AIR 1936 All 441 (441, 442). 

(’39) 26 AIR 1939 All 554 (557) : I L R (1939) A1 
424 : 1939 All L Jour 367 (371) (DB). 

20 s0 p42)°29 3 ALR^O^^Lah 94 (95). (Question ii 


( 27) 14 AIR 1927 Cal 220 (224) (DB). (Represen¬ 
tation and acquiescence giving rise to estoppel— 
Question of the conduct is one of fact.) 

(’10) 6 Ind Cas 138 (141) (DB) (Cal). (Waiver- 
Mixed question of law and fact.) 

(’17) 4 AIR 1917 Mad 47(49). (Do.) 

(’13) 37 Bom 480 (483) : 19 Ind Cas 894 (895) 
(DB). (Waiver is primarily, and in most cases 
very largely, an inference to be drawn from facts, 
though in certain classes of cases this inference 
has come to be looked on as an inference of law.) 
(’03) 27 Bom 1 (13) (FB). (Whether there ba3 been 
waiver of the creditor’s right to claim the whole 
on default of an instalment is a mixed question 
of f^ct law.) 

(’16) 3 AIR 1916 Mad 901 (902) (DB). (Reversioners 
consent inferred from proved facts is matter of 
law.) 

(But see (’36) 23 AIR 1936 Lah 159 (161) (DB). 
(The question whether abstinence from suing 
coupled with other circumstances would amount 
-to waiver is largely, if not wholly, a question-of 
fact.) 

(T9) 6 AIR 1919 Oudh 384 (385). 

(T5) 2 AIR 1915 All 255 (256) : 37 All 350 (DB).] 

13. (*43) 30 AIR 1943 Cal 59 (61) (DB). 

(’43) 30 AIR 1943 Pat 111 (115): 21 Pat 764 (DB). 
(’40) 27 AIR 1940 Sind 254 (255) (DB). 

*(’20) 7 AIR 1920 P C 88 (90) (PC). 

(’33) 20 AIR 1933 All 214 (215). (Contributory 

negligence.) 

(’33) 20 AIR 1933 Lah 337 (338). 

+ (’27) 14 AIR 1927 Mad 443 (444) (DB). 

(’22) 9 AIR 1922 Cal 317 (319) (DB). 

(’27) 14 AIR 1927 Oudh 478 (478) (DB). 

(’30) 17 AIR 1930 Pat 283 (286) : 9 Pat 733 (DB). 
(’28) 15 AIR 1928 All 166 (168). (Finding of no 

(“sf5 8 AIR 1918 Pat 413 (415) (DB). (Wilful 

negligence.) . 

+ (’24) 11 AIR 1924 Lah 594 (594). (Do.) 

(•26) 13 AIR 1926 All 394(395):48 All 766(DB).(Do.) 
(’26) 94 Ind Cas 348 (348) (Lah). (Do.) 

(’36) 23 AIR 1936 Pat 84 (85). (Finding of no 
neglect or misconduct is not one _ 

[See (’36) 23 AIR 1936 All 771 (775) : 58 All 771 
(DB). (Negligence is at least a mixed question ol 
law and fact — Lower Court approaching it 
neither from wrong standpoint not evidence 
pointing only to converse conclusion — No legal 
defect in finding — Such finding cannot be upset 
in second appeal.)] 


as to constitute ’sufficient cause within the mean- 
ing of S. 5 of the Limitation Act.) 
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Court of Patna 21 has, however, held that it is a question of law. The High Court of 
Lahore has expressed conflicting views. 22 It is submitted that the view of the Patna 
High Court is not correct. The attempt made in the Patna case to distinguish the Privy 
Council decision in Peshonji Modi v. Queen Insurance Co., 23 is not satisfactory and 
the decisions which are purported to be followed only lay down the rule that the 
•propriety of the inferences from facts is a question of law. 

40. Existence of liability. — Questions relating to the existence of liability 
depend upon principles which are generally principles of law. Consequently, such 
questions involve questions of law. 1 See also Note 28. 

41. Existence of custom. — See Note 21. 

42. Status—Where the question of status depends upon certain legal conditions 
being made out, it is a question of law'. 1 Otherwise, it is a question of fact 2 Where the 


(’40) 27 AIR 1940 Oudh 320 (322) : 15 Luck 404. 

(Suit for malicious prosecution.) 

(’01) 24 Mad 549 (552, 553) (DB). (But if the infer¬ 
ence is not warranted by facts there will be an 
error of law.) 

(’01) 28 Cal 591 (593) (DB). (Propriety of inference 
is a question of law.) 

(’10) 6 Ind Cas 675 (680) (Cal). (Whether facta 
warrant inference is a question of law.) 

(’ll) 11 Ind Cas 729 (734) (Cal). (Whether the 
inference drawn therefrom is legitimate is a ques¬ 
tion of law.) 

(’30) 17 AIR 1930 Cal 392 (396): 57 Cal 25. (Infer¬ 
ence open to second appeal.) 

t (’33) 20 AIR 1933 Nag 23 (26): 28 Nag L R 312. 
(’32) 19 AIR 1932 All 386 (389) (DB). (Reasonable 
and probable cause is a question of law and fact.) 
f (’39) 26 AIR 1939 Mad 783 (786) : 49 Mad L W 
664 (668). 

[See also (’32) 19 AIR 1932 Mad 601 (603) : 35 
Mad L W 495 (496). (Reasonable and probable 
cause is a question of law and fact.) 

21. (’16) 3 AIR 1916 Pat 174 (175) : 1 Pat L Jour 
149. 

(’32) 19 AIR 1932 Pat 91 (92) : 10 Pat 842. 

(’39) 26 AIR 1939 Pat 13 (14). 

22. (’32) 19 AIR 1932 Lah 183 (185). (It is a 
question of law.) 

(’33) 20 AIR 1933 Lah 263 (264) : 14 Lah 46. (It 
is a question of fact.) 

(’35)22 AIR 1935 Lah 765 (767) : 17 Lah 190 
(DB). (Question whether facts found amount to 
absence of reasonable and probable cause is one of 
law—Distinguishing 25 Bom 332 (PC).) 

23. (J900) 25 Bom 332 (336) (PC). 

Note 40 

1. ( 06) 33 Cal 1047 (1061) : 33 Ind App 165 : 2 
Nag L R 130 (PC). (Though a person may not 
have been duly appointed executor, he may render 
himself responsible as executor if he intermeddles 
with the estate of the deceased—Misapplication of 
law on this point is a good ground for a second 
appeal.) 

(’13) 7 Low Bur Rul 39 (39) : 21 Ind Cas 232 (232) 
(DB). (The question if a trustee could divest him¬ 
self of his oflice is a question of law.) 

(’28) 15 AIR 1928 Cal 123 (124) (I)B). (Question 
as to personal liability on a pronote is one of law.) 


(’30) 17 AIR 1930 Cal 815 (816) : 58 Cal 585 (DB). 
(Whether a person is a legally constituted agent or 
not upon certain admitted facts is a question of 
law.) 

Note 42 

1. (’40) 27 AIR 1940 Sind 138 (140) (DB). (Ques¬ 
tion of joint or divided status.) 

(’16) 3 AIR 1916 Pat 417 (417): 1 Pat L Jour 157. 
(’25) 12 AIR 1925 Cal 1238 (1239) (DB). 

(Tenancy.) 

(’27) 14 AIR 1927 Pat 209 (212) : 6 Pat 698 (FB). 
(Whether questions determining status of tenure- 

holders are themselves questions of law_ (Jucere ) 

(’ll) 38 Cal 278 (281) : 9 Ind Cas 394 (395) (DB). 
(Tenancy.) 

(’25) 12 AIR 1925 Cal 7G1 (765). (Do.) 

(’25) 12 AIR 1925 Mad 768 (768, 769). (Partner¬ 
ship.) 

(’24) 11 AIR 1924 Nag 410 (411) : 21 Nag L R 12. 
(Inference of unequivocal declaration of intention 
to separate is one of law.) 

(’36) 23 AIR 1936 Nag 29 (30). (Question whether 
ancestors of party were ’inferior holders’ or 
‘tenants’ or occupied some other position is purely 
one of law.) 

t (’37) 24 AIR 1937 Nag 230 (233). (Actual seve¬ 
rance of status is a question of law.) 

(’35) 22 AIR 1935 Mad 268 (272, 273). (Question 
as to whether relationship of landlord and tenant 
exists.) 

[See also (’ 36) 23 AIR 1936 Mad 130 (131, 132). 
(Whether person takes limited or absolute estate 
is not question of fact.) 

(’36) 23 AIR 1936 Oudh 97 (99) (DI1). (Status of 
person or his right or title to land is a mixed ques¬ 
tion of law and fact dependent on interpretation of 
documents of title.) 

2. (’43) 30 AIR 1943 Cal 203 (205) (DB). (Whe¬ 
ther certain person was tie facto guardian.) 

(’43) 30 AIR 1943 Mad 538 (540) (DB). (Question 
of re-union after partition.) 

(’42) 29 AIR 1942 Pat 230 (231) : 20 Pat 855 (DB) 
(Whether A is father B.) ' 

(’41) 28 AIR 1941 Pesb 8 (8). (Whether person is 
agriculturist within N. W. F. P. Agriculturists 
Debtors Act and whether he had made such pay¬ 
ments as to entitle him to relief under the Act ) 
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principles of law applicable to the question have been misconceived, 3 or where there has 
been a misapprehension of the evidence, 4 or an entire misconception, of the real question 
that has to be tried, 6 there will be an error of law. See also Note 28. The question whether 
a certain woman is a ‘public prostitute’ within the meafaing of a particular • enactment 

(e. g., S. 152 (2) of the Punjab Municipal Act), is a question of law. 6 

• 

43. Merger. — The question as to whether there has been a merger of interest 
or not, is a mixed question of law and fact. 1 


44. Limitation. — Questions of limitation are ordinarily mixed questions of 
law and fact. 1 Similarly, the question whether the facts proved Come within any provision 


(•40) 27 AIR 1940 Lali 278 (279). (Whether plain- 
tiff in a pre-emption suit is collaterally related to 
the vendor.) 

(’40)27 AIR 1940 Mad 761(761). (Illatom adoption.) 
(’40) 27 AIR 1940 Pat 310 (310) : 19 Pat 382 
(DB). (Finding as to relationship.) 

(’40) 27 AIR 1940 Pat 585(586). (Nearness of rela¬ 
tionship of competing reversioners.) 

+ (’25) 12 AIR 1925 PC 49(50,51):52 Ind App 83: 
48 Mad 254 (PC). (Whether a Hindu family is 
joint or divided.) 

(’33) 20 AIR 1933 Lah 451 (452). (Finding that 
lady is not pardanasbin is one of fact.) 

(’34) 21 AIR 1934 Nag 44 (45). (Minority i9 ques¬ 
tion of fact.) 

(’34) 21 AIR 1934 Pat 48 (49) (DB). (Finding as 
to jointness or separateness is one of fact.) 

(’33) 20 AIR 1933 Oudh 27 (28) (DB). (Finding of 
non-separation is one of fact.) 

( 21) 8 AIR 1921 Lab 267 1267) (DB). (Whether a 
Hindu family is joint or divided.) 

(*26) 13 AIR 1926 Lali 443 (443) (DB). (Do.) 

(’23) 10 AIR 1923 Lah 626 (627, 628) (DB). 

(’28) 109 Ind Cas 458 (459) (Lab). (Tenancy.) 

(’15) 2 AIR 1915 Lab 279 (279). (Fact that woman 
has taken to life of immorality.) 

(T6) 3 AIR 1916 Lah 97 (98) (DB). (Question 
whether parties follow Mahomedan law.) 

(’20) 7 AIR 1920 Lah 480 (480) (DB). (Legitimacy.) 
(’27) 14 AIR 1927 All 410 (411). (Do.) 

(’25) 12 AIR 1925 Pat 367 (368). (Minority.) 

(’21) 8 AIR 1921 Lah 380 (381) (DB). (Plaintiffs 

relationship.) , 

(’27) 14 AIR 1927 Mad 185 (187) (DB). (W hether 
certain persons acted as heirs or administrators in 

contracting a certain debt.) 

(’28) 15 AIR 1928 Nag 150 (151). (Whether a per¬ 
son is a hereditary .Toshi.) 

(.£!) 24 AIR 1937 Nag 237 (239) : ILR (1938) Nag 
221 (DB). (Findings that a Hindu family is joint 
and that certain person is its manager—Questions 

(•37^24* AIR 1937 Sind 312 (315) (DB). (Whether 
person is manager of property, nature of manage¬ 
ment and extent of his powers as manager are 

questions of fact.) „ . .. . 

(’36) 23 AIR 193G Cal 2G9 (273). (Separation of 

one member of the joint family— Whether othors 
are separate is a question of fact.) 

(•36) 23 AIR 1936 Pat 129 (129) (DB). (Whether a 
person is legal heir and agnate.) 

(’35) 22 AIR 1935 Bom 333 (336). (Question of re¬ 
lationship is one of fact.) 


(’38) 25 AIR 1938 Cal 724 (728) (DB). (Finding 
that tenants have occupancy rights and are 
raiyats.) 

(*35) 22 AIR 1935 Pat 256 (260) (DB). (Whether 
plaintiff is eon of a certain person.) 

(’35) 22 AIR 1935 Oudh 80 (81) : 11 Luck 499 
(DB). (Question whether plaintiff is legitimate son 
and heir of a certain person.) 

(’35) 22 AIR 1935 Lah 108 (109) (DB). (Finding 
that the parties are related as described in the 
pedigree table.) 

(’39) 26 AIR 1939 Lah 309 (309). (Whether a per¬ 
son is a reversioner of another.) 

(’35) 157 Ind Cas 865 (865) (Lah). (A finding that 
the plaintiff is not the adopted son is one of fact.) 
+ (’39) 26 AIR 1939 Nag 260 (261) : I L R (1939) 
Nag 624 : 1939 Nag L Jour 391 (392). (Whether 
woman is mistress or is remarried.) 

+ (’35) 22 AIR 1935 Pat 342 (344) : 14 Pat 785 
(SB). (Qaestion whether person is member of a 

joint undivided family.) - 

(’34) 21 AIR 1934 Lah 968 (969) (DB). (Adoption.) 
(’35) 22 AIR 1935 All 351 (353). (Finding that A 
is son of B is one of fact.) 

[See (’41) 28 AIR 1941 Nag 100 (101):ILR (1941) 
Nag 144 (DB). (Minority as a plea for extension 
of limitation.)] 

[But see (’34) 21 AIR 1934 Nag 13 (14). (Disrup¬ 
tion of Hindu family—Finding is not one of fact 
_It is inference of legal effect of facts found.)] 

3. (*20) 13 AIR 1926 Nag 389(390):24 Nag L R 68. 

4. (’34) 21 AIR 1934 Nag 44 (45). 

(’34) 21 AIR 1934 Pat 48(49)(DB). (Finding based 

on exclusion of evidence.) 

5. (’25) 12 AIR 1925 Nag 284 (287). 

6. (’26) 13 AIR 1926 Lah 461 (462). 

+ (’30) 17 AIR 1930 Lah 824 (825) (DB). 

Note 43 

1. (’27) 14 AIR 1927 Cal 136 (139) (DB). 

(’18) 5 AIR 1918 Pat 651 (652) (DB). 

[ Sec (’35) 39 Cal W N 694 (696). (Finding that 
the holder of a superior interest acquinng an 
inferior interest intends to keep the two m terests 

separate and that consequently there * S chaUenced 
is properly one of fact and cannot be challenged 

cST*? AIR 1942 Mad 716 (717). 
(Question whether agreement to sell hod ^rge 
in conveyance is one of fact or of mixed law and 

fact.)] 

Note 44 

1. (‘27) 14 AIR 1927 Cal 30 (31) (DB). 
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of the Limitation Act is a mixed question of law and fact. 2 
' But the following questions are questions of fact : 

(1) Whether a plaintiff filed a prior suit in a wrong Court in good faith and 

conducted it diligently so as to secure exclusion of time under S. 14 of the 
• Limitation Act. 3 • 

( 2 ) Whether a person had attained majority at any particular time. 4 

(3) The time requisite for obtaining copies which has to be deducted in calculating 

the time for preferring an appeal. 5 

(4) Whether there is sufficient cause for extending time under section 5 of the 

Limitation Act. 6 


45. Existence of legal necessity for, and binding nature of, transac¬ 
tion. — The question of legal necessity for an alienation is ordinarily a question of 
fact, 1 unless the application of any principle of law is also in question, in which case it 
will be a question of law. 2 As in the case of other findings of fact, the propriety of the 
inference drawn from facts is always a question of law and can be examined in second 
appeal. 3 The question whether a guardian was justified in entering into a compromise on * 
behalf of a minor, 4 and the question of the sufficiency of notice in connexion with an 
objection that an award is not binding, 5 are questions of fact. Similarly, the question 


+ (’39) 26 AIR 1939 Rang 42 (44) (DB). 

[See (’35) 22 AIR 1935 All 716 (717). (Facts ad- 
mitted—Question of limitation thereon is one of 
law.)] 

2. (’27) 14 AIR 1927 Pat 256 (256) (DB). 

3. (*27) 14 AIR 1927 Lah 909 (910). 

4. (’08) 31 Mad 540 (543) (DB). 

+ (’07) 29 All 29 (32) : 34 Ind App 1 (PC). 

5. (’94) 1894 Pun Re No. 6, p. 8 (9). 

<’18) 5 AIR 1918 Lah 29 (*29, 30) : 1918 Pun Re 
No. 100. 

<’22) 9 AIR 1922 Lah 423 (423). 

6. (’16) 3 AIR 1916 Lah 146 (148) : 1916 Pun Re 
No. 88. 

+ (’31) 18 AIR 1931 All 28 (28) (DB). 

<’30) 123 Ind Cas 83 (83) (Lah). 

[See (’30) 17 AIR 1930 Lah 1068(1070). (Judicial 
discretion wrongly exercised in refusing extension 
— Refusal on ground that appeal bad on merits 
— High Court interfered.) 

(’30) 17 AIR 1930 Oudh 184 (184). (Grounds for 
refusal of extension invalid — Court interfered in 
second appeal.)] 

Note 45 

1. (’43) 30 AIR 1943 All 63 (64) : I L R (1943) All 
171 (DB). 

(’43) 30 AIR 1943 Cal 203 (204) (DB). 

(’43) 30 AIR 1943 Lah 33 (37) (FB). 

(’43) 30 AIR 1913 Mad 57 (58). 

(’41) 28 AIR 1941 All 31 (38). 

(’41) 28 AIR 1941 Nag 306 (306) : I L R (1942) 
Nag 680. 

(’21) 8 AIR 1921 Lah 304 (307) (DB). 

(’32) 19 AIR 1932 Lah 473 (474) : 13 Lah 626. 
(Absence of legal necessity.) 

+ (’33) 20 AIR 1933 Lah 343 (343) : 14 Lah 584. 
(’33) 20 AIR 1933 Oudh 31 (32): 8 Luck 182 (DB). 
(’32) 33 Pun L R 607 (608) (DB). 

(’14) 1 AIR 1914 Lah 120 (120). 


(’14) 1 AIR 1914 Lah 314 (314). 

(’15) 2 AIR 1915 Lah 374 (375) (DB). 

+ (’22) 9 AIR 1922 Lah 398 (398) (DB). 

+ (’23) 10 AIR 1923 All 20 (21) (DB). 

(’23) 10 AIR 1923 All 28 (28) (DB). 

(’23) 10 AIR 1923 Lah 669 (670). 

1 Hay 257. 

(’24) 11 AIR 1924 Lab 685 (685). 

(’27) 14 AIR 1927 Lah 605 (607) : 8 Lah 340. 

(’34) 21 AIR 1934 Lah 517 (519). 

(’35) 22 AIR 1935 Mad 431 (432). (Alienation by 
Hindu father—Question whether debts are incurred 
for necessary purposes binding on the family is 
ono of fact.) 

(’37) 24 A I R 1937 Nag 330 (332) : I L R (1937) 
Nag 111. 

+ (’36) 23 AIR 1936 Pat 275 (278) (DB). 

(’35) 22 AIR 1935 Pat 173 (176) (DB). (Alienation 
by Hindu widow whether for legal necessity or 
not, is a question of fact.) 

[See (’36) 23 AIR 1936 Pat 426 (428). (Legal 
necessity is a mixed question of law and fact.)] 

2. f (’25) 12 AIR 1925 Oudh 557 (557) : 27 Oudh 
Cas 329. (Alienation by Hindu widow — Enquiry 
by alienee as to legal necessity—Sufiiciency of 
enquiry is question of law.) 

(’12) 13 Ind Cas 945 (946) (DB) (All). 

(’27) 14 AIR 1927 Lah 896 (897). 

+ (’36) 23 AIR 1936 Pat 275 (279, 280) (DB). 
(Question whether the lower Appellate Court mis¬ 
directed itself in presuming that there was legal 
necessity is a question of law.) 

(’33) 22 AIR 1935 Lah 440 (440). (Hindu widow 
— Question whether provision for marriage of 
daughter’s daughter is a legal necessity.) 

3. + (’26) 13 AIR 1926 Nag 332 (333). 

(’26) 13 AIR 1926 Nag 486 (487). 

4. + (’25) 12 AIR 1925 Mad 1285 (1287) (DB). 

5. (’27) 14 AIR 1927 Cal 619 (621) (DB). 
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whether a family arrangement, 6 or an alienation by the guardian is binding on a minor; 
is a question of fact. 7 The existence of an antecedent debt is also a question of fact.® 
It has been held in the undermentioned case 9 that the question whether the guardian 
of a minor is justified in alienating the property of the minor for necessity is a mixed 
question of law and fact. A finding that an elder brother had no authority to bind hia 
younger brother with a promise to pay a barred debt is one of fact. 10 


46. Existence of nuisance. — A finding that no nuisance has been proved, 1 
a finding that a public lane has not been narrowed so as to cause damage to the residents 
in the lane, 2 a finding that a latrine is not likely to cause pollution to the water of 
a well, 3 or would constitute a nuisance 4 and a finding that water flowing through a 
municipal drain into the plaintiff's lake is polluted and would cause injury to crops and 
fish 6 are all questions of fact. 

47. Interpretation and applicability of the law. — Questions relating to 
the interpretation and applicability of law are obviously questions of law. Thus, the 
question whether correct tests have been applied in determining the infringement of 
legal rights, 1 or whether on the facts proved a relief prayed for should be granted, 2 or, 
whether in the circumstances of a case an appeal lies, 3 or as to what constitutes exclusion 
from a joint estate, 4 or whether an estoppel arises on the facts found, 6 or whether the 
requisites for res judicata are proved, 6 or whether on the facts proved a person can be 
called a “trespasser” 7 or whether the occasion on which a libellous statement is alleged 
to have been made was a privileged one, 8 is a question of law. Similarly, the question 
whether a particular section of an Act applies or not, to the facts proved in a case, is a 
question of law. 0 Thus, the question whether a stipulation in a deed is by way of penalty 
under s. 74 of the Indian Contract Act, 10 is a question of law. 

The following questions have been held to be mixed questions of law and fact : 

(l) Whether an alteration in a document is ‘material’ or not. 11 


6. (’21) 8 AIR 1921 Lah 291 (291) (DB). 

7. (’41) 28 AIR 1941 Oudh 226 (228) (DB). 

(’06) 34 Cal 36 (38): 4 Cal L Jour 485 (487) (DB). 

8. (’26) 13 AIR 1926 Oudh 33 (S3, 34). 

9. (’34) 21 AIR 1934 Lah 329 (330). 

10. ('43) 30 AIR 1943 All 63 (64) : I L R (1943) 

All 171 (DB). 

Note 46 

1. (’25) 12 AIR 1925 Lah 424 (424). 

2. t (’29) 16 AIR 1929 All 504 (505). 

3. (’26) 13 AIR 1926 Nag 50 (50). 

4. (’41) 28 AIR 1941 Mad 650 (650). 

5. (’41) 28 AIR 1941 All 78 (79) : ILR (1941) All 

141 (DB). 

' Note 47 

1. (’14) 1 AIR 1914 P C 45 (47) : 42 Cal 46 : 41 
Ind App 180 (PC). 

2 Cl 3) 35 All 487 (498) : 40 Ind App 182 (PC). 

3 (’14) 1 AIR 1914 Cal 592 (594) (DB). 

4. *(’17)4 AIR 1917 P C 77 (77) (PC). 

5. (’18) 5 AIR 1918 Lah 281 (282) : 1918 Pun Re 

No. 46. 

6. + (’33) 20 AIR 1933 Lah 606 (609). 

7. (’16) 3 AIR 1916 Pat 381 (382):1 PatLJour47. 

8. (’39) 26 AIR 1939 Pat 190 (193) (DB). 

9. (’42) 29 AIR 1942 Oudh 499 (501) (DB). (Mort¬ 
gage deed—Whether S. 77 or S. 76 (b), T. P. Act, 
applies is question of law.) 

(’23) 10 AIR 1923 All 583 (584) : 45 All 520 (DB). 


(’26) 13 AIR 1926 Pat 495 (497) (DB). (Whether 
facts amount to “notice" under the Bengal 
Tenancy Act.) 

(’29) 16 AIR 1929 Cal 366 (367). (Division of 
tenancy under S. 88 of the Bengal Tenancy Act.) 
(’15) 2 AIR 1915 Lah 143 (143) : 1915 Pun Re 
No. 69 (DB). (Whether building is a “shop” 
within S. 13, Punjab Pre-emption Act.) 

(’30) 17 AIR 1930 Lah 141 (142). (Whether trans¬ 
fer is a “sale" under the Punjab Pre-emption Act.) 
(’37) 24 AIR 1937 Lah 284 (285). (Question whe¬ 
ther property forms part of village or urban im¬ 
movable property under the Punjab Pre-emption 
Act, S. 3.) , - 

t (’38) 25 AIR 1938 Pat 622 (624) (DB). (Finding 
that on particular evidence, service of notioe under 
S. 7, Bihar and Orissa Public Demands Recovery 
Aot, is valid is decision on point of law.) 

(’39) 26 AIR 1939 Sind 97 (98) : I L R (1939) Ear 
269 (DB). (Question, whether a transfer comes 
within S. 53, Transfer of Property Act, can be 

considered in second appeal.) 

[See (’13) 20 Ind Cas 363 (364) (DB) (Cal). (But 
a question of sufficiency of notice is a question oi 
fact.)] 

10. (’21) 8 AIR 1921 Lah 212 (213). 
f (’25) 12 AIR 1925 Mad 84 (84). 

[See also (’25) 12 AIR 1925 Mad 177 (179).] 

11. (’25) 12 AIR 1925 Nag 243 (244). 
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( 2 ) What is the reasonable time for presentment for payment of a bill of 

exchange. 12 

(3) What are “necessaries” within the meaning of the term, under S. 68 of the 

Indian Contract Act. 13 

(4) Whether there has been a proper investigation of a claim preferred under 

O. 21 R. 58 of the Code so as to make an order therein binding on the 

claimant. 14 

(5) Whether a deposit of decretal amount by an unregistered purchaser of a 

transferable under-tenure is sufficient under the Sale of Under Tenures 

Act (VIII of 1865). 16 

(6) Whether there was a partnership as defined in the Contract Act. 10 

However, where the law and its application are clear and the only question 
relates to facts and their proof , the finding will be a finding of fact. 17 

48. Abandonment. — Abandonment is a question depending on the nature of 
evidence adduced in each case. 1 It is largely a question of fact in the sense that the lower 
Court’s inference for or against abandonment will not, ordinarily, be interfered with in 
second appeal. 2 But the High Court can always consider the propriety of the lower 


12 . (’29) 16 AIR 1929 Lah 577 (577) : 11 Lab 34 
(DB). 

13 . (’24) 11 AIR 1924 Nag 360 (361). 

14 . (’17) 4 AIR 1917 Oudh 99 (100): 19 Oudh Cas 
357. 

15. (’13) 20 Ind Cas 337 (339) (DB) (Cal). 

16. (’22) 9 AIR 1922 Nag 96 (97). 

17. (’42) 29 AIR 1942 Pat 279 (281) (DB). (Ques¬ 
tions whether the requirements of O. 21, Rr. 100 
and 101 have been satisfied and whether the appli¬ 
cant was in possession and was subsequently dis¬ 
possessed are questions of fact.) 

(’29) 16 AIR 1929 Lah 154 (155). (Finding that a 
partnership is dissolved.) 

| (’27) 14 AIR 1927 All 215 (215) (DB). (Whether 
notice under Railways Act, S. 140 was duly served.) 
(’16) 3 AIR 1916 Cal 554 (557): 42 Cal 888 (DB). 
(^Vhether ’’silk” is manufactured or not within the 
meaning of Sch. II of the Railways Aot.) 

(’07) 34 Cal 718 (722) : 34 Ind App 133 : 11 Cal 
W N 794 (800) (PC). (Whether the erection of an 
indigo factory will render land unfit for agricul¬ 
ture.) % 

(’20) 7 AIR 1920 All 246 (247) : 42 All 319 (326) 
(DB). (Whether a suit was contentious within the 
meaning of S. 52, Transfer of Property Act.) 

(’21) 63 Ind Cas 169 (170) (DB) (Cul). (Fraudulent 
nature of transfer.) 

(’29) 16 AIR 1929 All 330 (331). (Question whe¬ 
ther the particular trees could or could not be 
removed.) 

(’23) 10 AIR 1923 Lah 443(444). (Whether a place 
is a town.) 

( 20) 13 AIR 1926 Lab 5*12 (542). (Town or villfiue ) 
(’21) 8 AIR 1921 Lah 201 (202) (DB). (Factum of 
mnrriage between the parties.) 

(’24) 11 AIR 1924 Lah 188 (189) (DB). (Do.) 

(’ll) 1 AIR 1914 Lah 377 (378). (Do.) 

(’90) 1890 Pun Re No. 135. (Marriage whether had 
taken place by Chader Anduzi.) 


(’07) 9 Bom L R 382 (387) (DB). (Sufficiency of 
accommodation for residence of Hindu widow.) 

+ (’22) 9 AIR 1922 Cal 429 (434) : 49 Cal 477 
(DB). (Whether or not a particular illness consti¬ 
tutes Marz-ul-mout.) 

(’24) 11 AIR 1924 Lah 382 (382). (Existence of 
wf\ k I ) 

(’17) 4 AIR 1917 Mad 671 (671) (DB). (Misjoinder.) 

(’30) 17 AIR 1930 Cal 315 (318) (DB). (Notice to 
quit.) 

t (’26) 13 AIR 1926 Lah 21 (23). (Question whe¬ 
ther an Ala malik had rights in Shamilat.) 

(’27) 14 AIR 1927 Lah 879 (880). (Whether the 
plaintiff had sufficient cause for not producing his 
evidence under O. 17 R. 1, C. P. Code.) 

(’39) 26 AIR 1939 Pat 161 (161) (DB). (Tenant 
committing breach of S. 22, Chota Nugpur Ten¬ 
ancy Act, by using land for building huts—Finding 
of Court that land has been rendered unfit for 
tenancy is one of fact.) 

[See (’26) 13 AIR 1926 All 1 (3): 48 All 126 (DB). 

(But the form of marriage is a question of law.)] 
[Sec also (’31) 18 AIR 1931 Oudh 344 (344) (DB). 

(Finding that a gift is invalid under S. 53, T. P. 

Act.)] 


UlC o 


1. (’10) 1910 Pun W It No. 13, page 34. 

+ (’35) 22 AIR 1935 Cal HO (82) : 61 Cal 937. 

2. (’13) 20 Ind Cas 198 (199) (DB) (Cal). 

(’31) 21 AIR 1934 Lah 163 (163). 

(’16) 3 AIR 1916 Cal 155 (156) (DB). 

(’19) 6 AIR 1919 Lah 299 (299) : 1919 Pun Re 
No. 41 (DB). 

(’21) 8 AIR 1921 Lah 162 (162). 

(’24) 11 AIR 1924 Cal 366 (367) (DB). 

+ (’25) 12 AIR 1925 Pat 711 (743) : 4 Pat 838 (DR) 
(’26) 13 AIR 1926 Cal 751 (752). K h 

(’29) 16 AIR 1929 Cal 120 (121). 

(’28) 15 AIR 1928 Lah 924 (925): 9 Lah 487 (DB) 
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Court’s inference from the facts established by evidence. 3 And such a question, viz., 
whether the facts found warrant the inference of abandonment, will be a question of law* 

49. Foreign law. — What a foreign law is on any particular point is a question 

of fact. 1 

50. Acquisition of easement and customary rights of privacy._A 

finding as to the acquisition of a right of, easement 1 or as to the infringement thereof 2 
is a question of fact. Similarly, a question as to whether an easement is one of necessity , 3 
or as to whether a customary right of privacy exists in a particular place, 4 or as to 
whether such right has been infringed, 6 is a question of fact. 

51. Miscellaneous — Representation — It has been held by the High Court 
of Madras that, where the facts are known, the question whether a Hindu son was 
effectively represented in a former suit, is an inference of law from facts, and is therefore 
a question of law. 1 The High Court of Calcutta has, however, held that the question 
whether one heir of a tenant represents another or the tenancy, is a question of fact. 2 

Quantum of damages. — The measure of damages awardable in a particular 
case is a question of fact. 8 

Question of market-value of property. — The question of the market-value of 
a property is a question of fact. 4 


3. See Note 28. 

4. (’80) 17 AIR 1930 Lah 215 (215). 

(’21) 8 AIR 1921 Lah 229 (231). 

t (’28) 15 AIR 1928 Cal 891 (891) (DB). 

(’36) 23 AIR 1936 All 553 (554). (Abandonment of 
house.) 

(’35) 22 AIR 1935 Cal 80 (82) : 61 Cal 937. 

Note 49 

1. (’26) 13 AIR 1926 Mad 218 (219). 

Note 50 

1. (’42) 29 AIR 1942 Cal 505(507) : ILR (1942) 2 
Cal 427. (Public right of way — Whether there 
has been dedication is question of fact.) 

(’42) 29 AIR 1942 Mad 392 (394). 

(’30) 17 AIR 1930 Lah 177 (177). 

(’69) 11 Suth W R 285 (286) (DB). (Right of user.) 
(’24) 11 AIR 1924 Lah 488 (489). (Finding that 
no right of way was granted.) 

[See also (’35) 22 AIR 1935 Lah 346 (346).] 

2. (’28) 15 AIR 1928 Lab 980 (991, 982). (Find¬ 
ing as to deprivation of light not inconveniencing 
user so as to entitle him to injunction is a finding 
of fact.) 

(•31) 18 AIR 1931 Mad 128 (131) (DB). (Whether 
a particular user of passage right imposes addi¬ 
tional burden on servient heritage.) 

(•35) 22 AIR 1935 Lah 558 (559). (Suit for infringe¬ 
ment of right to easement of light and air—Find¬ 
ing that if defondant builds in particular way, 
plaintiff will get sufficient light is one of fact.) 

3. (’27) 14 AIR 1927 Mad 963 (963). (Easement 
of necessity.) 

4. (’21) 8 AIR 1921 Sind 155 (156) : 16 Sind L R 
17. (Customary right of privacy.) 

5. (’10) G Ind Cas 398 (399) (DB) (All). (Right of 
privacy.) 

(’29) 1G AIR 1929 Oudh 535 (536) (DB). (That 
there had been no fresh or substantial interference 


with the plaintiff’s former right of privacy was 
held to be a finding of fact.) 

Note 51 

1. (*27) 14 AIR 1927 Mad 406 (408). 

2. f (’ll) 10 Ind Cas 116 (116) (DB) (Cal). 

(’26) 13 AIR 1926 Cal 517 (518). 

(’27) 14 AIR 1927 Cal 81 (82) (DB). 

(’29) 16 AIR 1929 Cal 28 (30). 

3. (’41) 28 AIR 1941 Mad 259 (262) : ILR (1941) 
Mad 406 (DB). (Concurrent finding as to amount 
of damages — Quantum of damages cannot be 
questioned in second appeal.) 

(1865) 2 Suth W R 235 (236) (DB). 

(’34) 21 AIR 1934 All 392 (393) (DB). (The High 
Court however dealt with the question in second 


appeal.) 

’34) 21 AIR 1934 Pat 16 (18). 

’33) 20 AIR 1933 Nag 29 (30) : 28 Nag L R 320. 
(But the finding may be vitiated in speoialcircum¬ 
stances by matters which raise a question of law.) 
’68) 10 Suth W R 164 (165) (DB). 

•06) 3 Cal L Jour 140 (141) (DB). 
f (’09) 31 All 333 (334, 335) (DB). 

(• (’ll) 9 Ind Cas 984 (985) (DB) (All). 

•21) 8 AIR 1921 Pat 341 (341) (DB). 

’12) 17 Ind Cas 517 (517) All). (Reasonable com¬ 
pensation.) 

’32) 19 AIR 1932 Nag 118 (119) : 28 Nag LR 142 

•36?^ 23 AIR 1936 Nag 70 (70). (Adequacy of 
damages, ordinarily a question of fact /) 

[But see (’14) 1 AIR 1914 Lah 531 (534) : 1915 
Pun Re No. 1.] 

L (’26) 13 AIR 1926 Oudh 68 (69). 

•29) 16 AIR 1929 Lah 137 (138). 

•29) 16 AIR 1929 Oudh 244 (246) 

•3of 17 AIR 1930 AH 363 (365) : 52 All 532 
(DB). 


4 Luck 643 
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The following have also been held to be questions of fact: 

(1) Whether a caste was split up or not. 6 

( 2 ) Whether two houses have a common entrance. 6 

(3) Whether a person is the owner of a particular property. 7 

( 4 ) Whether a particular standard of measurement prevails in a particular 

place. 8 

(5) Whether certain lands appertain to one village or another. 0 

(6) Whether parties agreed to a certain decree being passed. 10 

(7) Question as to what portion of a property is mortgaged. 11 

(8) Whether a kotha was built within 12 years. 12 

(9) Whether a partnership was dissolved. 13 

( 10 ) Question of non-access. 14 

(11) Whether a certain unpublished manuscript was handed over to a party and 

whether it was improperly used by him in breach of confidence. 16 

See also the cases cited below. 16 

52. Finding of fact binding in second appeal. — An error of fact is not 
one of the grounds of second appeal mentioned in S. 100. The reason, as has already been 
pointed out in Note 2, is that public interest requires that there should be an end to 
litigation even at the risk of occasional error, and Ss. 100 and 101 taken together distinctly 
prohibit second appeals on questions of fact, 1 unless in the process of arriving at a finding 
of fact the Court has Committed an error of laiv or a substantial error of procedure. 3 
Thus, the High Court can neither investigate the grounds on which the finding has been 


5. (’26) 13 AIR 1926 Bom 69 (70) : 50 Bom 124 
<DB). 

6 . (’25) 12 AIR 1925 Lah 257 (258) (DB). 

7 . (’26) 13 AIR 1926 Mad 1052 (1053) (DB). 

(•33) 20 AIR 1933 All 603 (604) (DB). 

8. (’18) 5 AIR 1918 P C 92 (93, 94) : 46 Cal 189 : 
45 Ind App 183 (PC). 

(’21) 8 AIR 1921 Cal 220 (222) (DB). (As to the 
length ol the unit of measurement on the basis of 
which rent has to be paid.) 

9. (’29) 16 AIR 1929 Oudh 524 (524) (DB). 

(’34) 21 AIR 1934 Oudh 449 (450) (DB). 

10. (’29) 16 AIR 1929 Bom 68 (69) (DB). 

11. (’34) 21 AIR 1934 All 152 (155) : 56 All 496 
(DB). 

12. (’34) 21 AIR 1934 Lah 529 (530) (DB). 

13. (’33) 20 AIR 1933 Pat 78 (79) : 12 Pat 139 
(DB). 

(’34) 21 AIR 1934 Lah 557 (557) (DB). 

+ (’35) 22 AIR 1935 All 1008 (1010) (DB). (Ques¬ 
tion of dissolution of partnership is mixed question 
of law and fact.) 

14. \ (’34) 21 AIR 1934 Nag 124 (125). 

(’35) 22 AIR 1935 Lah 628 (629, 630). 

15. (’33) 20 AIR 1933 P C 26 (27) (PC). 

16. (*41) 28 AIR 1941 Mad 506 (507). (Finding 
that the election was not held in fact is a finding 
of fact.) 

(’41) 28 AIR 1941 Mad 699 (700) :ILR (1941) Mad 
970 (DB). (Ora) authority to widow to adopt.) 


(’41) 28 AIR 1941 Pat 404 (404). (Finding as to 
area of bolding is one of fact.) 

(’41) 28 AIR 1941 Pat 422 (427) : 20 Pat497(DB). 

(Whether channel is Datural stream is question of 
fact.) 

(’41) 28 AIR 1941 Pat 449 (450) (DB). (Question 
whether deed was acted upon is one of fact.) 

(’40) 27 AIR 1910 All 414 (411). (Question of 
consideration in pre-emption suit.) 

(’37) 24 AIR 1937 Nag 139 (110) : ILR (1937) 
Nag 214. 

Note 52 


1. (’42) 29 AIR 1942 Mad G32 (633) : ILR (1943) 
Mad 47 (DB). (Finding that person was guilty of 
fraud supported by evidence is conclusive in second 
appeal.) 

(’40) 27 AIR 1940 Pat 245 (246) (DB). (Finding that 
a document was tampered with is a finding of 
fact.) 

(’40) 27 AIR 1940 Pat 324 (327): 19 Pat 739 (FB). 

(’l l) 1 AIR 1914 P C 87 (89) : 37 Mad 443 : 41 
Ind App 258 (PC). 

t (’92) 19 Cal 249 (252) : 19 Ind App 1 (PC). 

(’93) 20 Cal 93 (99) : 19 Ind App 228 (PC). 

2. See Note 11. 

(’34) 21 AIR 1934 Cal 633 (634): 61 Cal 365. (Mis¬ 
conception of or mistake in consideration of evi¬ 
dence.) 

(*36) 23 AIR 193G All 443 (448) : 58 All 889 
f DI3)» 
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arrived at 3 nor interfere with it . 4 It may be that the evidence is unsatisfactory or 
insufficient or that it has not been properly appreciated ; 6 it may be that the High Court 
is inclined to take a different view 7 or that the decision is open to doubt ; 8 it may even be 
I \ that the finding may seem to be grossly and inexcusably erroneous 9 : still if there is some 
(legal) evidence for the finding , 10 and there is no such error or defect as mentioned above, 
then the High Court cannot entertain a second appeal on the finding. The findings need 
not be concurrent . 11 The fact that the trial Court and the lower appellate Court have 


3. ('27) 14 AIR 1927 P C 117 (119) : 54 Ind Add 
196 : 54 Cal 586 (PC). 

('34) 21 AIR 1934 All 990 (992). 

('19) 6 AIR 1919 Cal 672 (673) (DB). 

('70) 13 Suth W R 50 (51) (DB). (Weight to be at¬ 
tached to evidence.) 

C30) 17 AIR 1930 Mad 590 (592). 

4. (’43) 30 AIR 1943 All 183 (184) (DB). (High 
Court will not interfere on ground that finding was 
contrary to pleadings.) 

(’43) 30 AIR 1943 Nag 129 (138) : ILR (1943) Nag 
42 (DB). (Findings on issues remanded.) 

(’41) 28 AIR 1941 Pat 90 (93) : 20 Pat 162 (DB). 
(Objection that lower Court's finding was arithme¬ 
tically incorrect not allowed.) 

('40) 27 AIR 1940 Cal532 (534)(DB). (Positiveevi¬ 
dence on record justifying finding of lower appel¬ 
late Court—Mere fact that Judge did not refer to 
particular contradiction does not justify High 
Court in rejecting his finding.) 

('89) 16 Cal 753 (755) : 16 Ind App 125 (PC). 

(’90) 17 Cal 291 (298) : 16 Ind App 233 (PC). 

(’18) 5 AIR 1918 P C 92 (94) : 46 Cal 189 : 45 Ind 
App 183 (PC). 

t("27) 14 AIR 1927 PC 117 (119) : 54 Ind App 
196 : 54 Cal 586 (PC). 

(’28) 15 AIR 1928 P C 219 (221) (PC). 

(’35) 22 AIR 1935 All 329 (333) : 57 All 85 (DB). 
(But if lower Court lias not discussed evidence of 
witnesses, it may differ from finding of the lower 
court.) 

5. (’43) 30 AIR 1943 Pat 180 (181) : 22 Pat 99 
(DB). (Finding whether the defendants purchased 
certain land.) 

(’42) 29 AIR 1942 Pat 429 (430). (Evidence un¬ 
corroborated.) 

('ll) 28 AIR 1941 Pat 371 (371). (Finding that 
plaintiff has not proved rate of rent payable by 
defendant cannot be interfered with in second 
appeal oven if document by which rate was sought 
to bo proved was rejeoted by lower Court on un¬ 
satisfactory reasonings.) 

(’92) 19 Cal 249 (252) : 19 Ind App 1 (PC). 

(’15) 2 AIR 1915 Mad 680 (G81) (DB). 

(’18) 5 AIR 1918 Cal 590 (594, 595) (DB). 

(’23) 10 AIR 1923 Cal 279 (279) (DB). 

(’26) 13 AIR 1926 Cal 941 (943) (DB). 

(’28) 111 Ind Cas 376 (376) (DB) (Oudh). 

(’28) 15 AIR 1928 Oudb 353 (354) (DB). 

(’29) 16 AIR 1929 Pat 98 (99) (DB). 

6 . (’42) 29 AIR 1942 Mad 730 (730). 

(’40) 27 AIR 1940 Pat 310 (311) : 19 Pat 382 (DB). 
(’21) 8 AIR 1921 Lah 284 (286) (DB). 

(’36) 23 AIR 1936 Pat 270 (272) : 15 Pat 422 
(DB). (Lower Court erring in its reasoning and 
arguing in a oirole.) 

(’35) 22 AIR 1935 Bom 371 (376) (DB). 


7. (’39) 26 AIR 1939 Lah 548 (553) (DB). 

(’29) 16 AIR 1929 All 885 (886) (DB). 

(’33) 20 AIR 1933 Nag 185 (186). 

(’33) 20 AIR 1933 Oudh 115 (116). 

8. (’17) 4 AIR 1917 Lah 363 (364) : 1917 Pun Re 
No. 89 (DB). 

(’39) 26 AIR 1939 Lah 12 (13). 

(’39) 26 AIR 1939 Pat 386 (386). 

9 . (’41) 28 AIR 1941 Lah 345 (347). 

(’41) 22 Pat L Tim 196 (198). (Extremely unsatis¬ 
factory and erroneous.) 

(’40) 27 AIR 1940 Lah 118 (119). (Even erroneous 
finding cannot be interfered with.) 

(’40) 27 AIR 1940 Pat 675 (676). 

(’40) 27 AIR 1940 Rang 8 (8) : 1940 RangLR172. 
(’40) 27 AIR 1940 Rang 126 (128): 1940 Rang L R 
180 (DB). 

(’29) 16 AIR 1929 P C 190 (193) : 56 Ind App 280: 
25 Nag L R 121 (PC). 

(’29) 16 AIR 1929 P C 152 (155): 56 Ind App 223: 
52 Mad 538 (PC). 

+ (’91) 18 Cal 23 (30) : 17 Ind App 122 (PC). 

(’93) 20 Cal 93 (99) : 19 Ind App 228 (PC). 

Also see Note 23. 

10. (’42) 29 AIR 1942 Mad 730 (730). 

(’41) 28 AIR 1941 Lah 271 (272) (DB). 

(•29) 16 AIR 1929 P C 286 (287) : 56 Ind App 388 • 
(PC). 

f (’29) 16 AIR 1929 P C 190 (193) : 56 Ind App 
280 (PC). 

(’87) 14 Cal 740 (748) : 14 Ind App 101 (PC), 
f (’39) 26 AIR 1939 Lah 284 (285) (DB). 

(’35) 22 AIR 1935 Cal 210 (211) (DB). (Finding of 
fact based on evidence is final.) 

(’35) 22 AIR 1935 Lah 389 (390) : 16 Lah 1060 
(DB). 

(’35) 22 AIR 1935 Lah 641 ( 641 ): 17 Lah280(DB). 
*(’35) 22 AIR 1935 Lah 765 (769): 17 Lah 190(DB). 
(’35) 22 AIR 1935 Mad 26 (26). 

(’35) 22 AIR 1935 Oudh 60 (33) : 10 Luck 250 
(DB). 

(’36) 23 AIR 1936 Cal 22 (23) (DB). (Conclusions of 
the lower Courts on evidence partly documentary are 
as binding in second appeal as conclusions of oral 
evidence.) 

(’37) 24 AIR 1937 Rang 225 (226) (DB). 

(’36) 23 AIR 1936 Rang 488 (490) (DB). 

(’39) 26 AIR 1939 Nag 210 (211) : ILR (1939) Nag 
630 

[See'(' 33) 20 AIR 1933 Mad 460 (460). (Civil 
Miscellaneous appeals stand on the same, footing 
as second appeal—They can be argued only on ques¬ 
tion of law. NOTE.—It is not clear from the report 
from what kind of order the appeal had been filed.) 

11. (’28) 15 AIR 1928 Rang 303 (303); 6 Rang586. 
(’37) 24 AIR 1937 Oudh 165 (166) : 12 Luck 516 

(DB). 
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differed on the point is immaterial ; 12 nor would the fact that the finding has been based 
by the lower Appellate Court on additional evidence recorded by it , 13 or on evidence 
treated as inadmissible by the trial Court, 1 * give the High Court a right to interfere with 
it. Further, though the lower Appellate Court should not (ordinarily) reject witnesses 
accepted by the trial Court in respect of credibility, still v the fact that it has rejected 
witnesses accepted by the trial Court will be no ground for interference on a question of 
fact, when the lower Appellate Court has given satisfactory reasons for doing so . 15 

It has also been held that if a finding of fact given by the trial Court has not been 
challenged in the first appeal, it cannot be challenged in second appeal on any ground . 16 

See also the undermentioned case . 17 


See also section 107, Notes 12 to 15. 

53. Finding of facts, when not binding in second appeal-As observed 

in Notes 2 and 52, sections 100 and 101 prohibit the entertainment of a second appeal on 
the ground of an error on a question of fact. But where in the process of arriving at the 
finding of fact the lower Appellate Court has committed an error of law such as has 
been referred to in Notes 13 to 20 or has adopted an erroneous or defective procedure 
such as has been referred to in Notes 23 to 27, the finding of fact will be open to attack 
on the ground of such error or defect. 1 Thus, a finding of fact can be set aside in second 
appeal in the following cases : 


12. (’40) 27 AIR 1940 Rang 126 (127) : 1940 Rang 
L R 180 (DB). (Finding of fact by lower appellate 
Court is binding on High Court in second appeal 
not because the finding is a concurrent finding.) 

<‘15) 2 AIR 1915 Oudh 132 (132). 

(*32) 33 Pun L R 628 (629) (DB). 

’16) 3 AIR 1916 All 181 (182)(DB). 

*20) 7 AIR 1920 Mad 789 (790) (DB). 

<’27) 14 AIR 1927 Nag 158 (159). 

[See also (’37) 24 AIR 1937 Sind 36(36). (Lower 
Appellate Court considering a case from a different 
aspect from that of the trial Court.)) 

13. ('85) 12 Cal 37 (38) (DB). 

(’15) 2 AIR 1915 Cal 568 (569) (DB). 

<’32) 19 AIR 1932 Lah 93 (94). (So also refusal to 
admit additional evidence in appeal is no ground 
for interference in second appeai unless lower 
Court exercised discretion perversely or contrary to 
law.) 

(•35) 22 AIR 1935 Pat 105 (107). 

14. | (’33) 20 AIR 1933 Rang 35 (36. 37). 

15. (’25) 12 AIR 1925 Rang 117(117). 

(’23) 10 AIR 1923 P C 156 (158) :1 Rang 451 (PC). 
Also see S. 107 N. 14. 

16. (’29) 16 AIR 1929 Rang 213 (214). 

(’31) 18 AIR 1931 Nag 147(148). (Want of enquiry 
into circumstances evidencing legal necessity for 
alienation by Hindu widow not challenged in the 
lower Appellate Court—Matter cannot be re-opened 
in second appeal.) 

[See also (’33) 20 AIR 1933 Pat 270 (271).) 

17. (’40) 27 AIR 1940 Lah 118 (119). (As the 
Court was not sure that it would have come to the 
same finding on the question of fact as the lower 
appellate Court, the parties wore left to bear their 
own costs throughout.) 

Note 53 

1. (’43) 30 AIR 1943 All 82 (84). (Saying that 
certain papers on the record are something which 


they obviously are not — In such case there is 
an obvious mistake of law just as there is a mistake 
of law if a decision on facts has been arrived at on 
evidence which was inadmissible and hence can be 
questioned in second appeal.) 

(’43) 30 AIR 1943 Mad 38 (39). (Requiring higher 
standard of proof than laid down by Evidence 
Act.) 

(■41) 28 AIR 1941 All 289 (289). (Question of fact 
decided without reference to evidence and as if it 
were question of law.) 

('41) 28 AIR 1941 Cal 88 (89). (Finding based on 
untenable view of law.) 

(’41) 45 Cal W N 177 (180). (Wrong onus of proof 
—Evidence of only one side considered.) 

(’41) 28 AIR 1941 Put 118 (127,128) (DB). (Finding 
as to stream being artificial based on incorrect view 
us to what in law constitutes natural channel.) 

(’40) 27 AIR 1940 Lah 329 (331). (Lower Appel¬ 
late Court’s finding of fact is binding on High 
Court only when it is honest, is arrived on facts 
uninfluenced by extraneousconsiderations, is based 
on correct appreciation of material on record and 
is based on evidence and not on surmises and con- 
jecture8.) 

(•40) 27 AIR 1940 Oudh 35 (37) : 15 Luck 191 
(DB). (Evidence not lega’ly sufficient.) 

(’24) 11 AIR 1924 Oudh 154 (155). 

(’33) 20 AIR 1933 Mad 565 (568). 

(’02) 6 Cal W N 185 (188) (DB). 

(’15) 2 AIR 1915 Lah 156 (157). (Ignoring patent 
facts and principles established by Courts for deal¬ 
ing with cases of old ulienations.) 

(’23) 10 AIR 1923 Lah 41 (42). (Mistake of rules 
and maxims relating to legal necessity for an 
ulienation under Hindu law.) 

(’23) 10 AIR 1923 Lah 660 (661). (Do.) 

(•25) 12 AUt 1925 Oudh 740 (741). (Do.) 
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(l) Where it is not based on any evidence or on legal evidence , 2 or on a Judicial 


(1863) 10 Moo Ind App 151 (164) (PC). (Finding 
that if property had not been sold it must have 
been mortgaged.) 

(’29) 16 AIR 1929 All 557 (558). (Mistake as to 
the nature and quantum of evidence required.) 

( 29) 16 AIR 1929 Lab 772 (773). (Erroneous pre¬ 
sumption of law.) 

(’13) 17 Cal W N 494 (495) (DB). (Disregarding a 
legitimate presumption.) 

(’28) 15 AIR 1928 Cal 751 (752) (DB). (Do.) 

(’24) 11 AIR 1924 Lab 689 (690). (Do.) 

(’25) 12 AIR 1925 Nag 270 (271). (Do.) 

+ (’28) 15 AIR 1928 All 16(18): 50 All 145(DB). (Do.) 
(’15) 2 AIR 1915 Mad 1113 (1119) : 39 Mad 304 
(DB). (But where a presumption which a Court 
ought to raise is fixed by no rule of law the 
privilege of raising it entirely rests with the Court 
of fact and the High Court cannot in second 
appeal interfere with it.) 

(’09) 4 Ind Cas 495 (497) (DB) (Lab). (Misappli¬ 
cation of the burden of proof.) 

(’24) 11 AIR 1924 Pat 310 (310) : 2 Pat 919 (DB). 
(Do.) 

(’30) 17 AIR 1930 Lab 97 (98). (Finding of fact 
based entirely on presumption arising out of a rule 
of Mahomedan law.) 

(’30) 17 AIR 1930 Oudh 17 (18, 19). (Finding of 
fact based entirely on presumption—-Validity of 
presumption can be gone into.) 
t (’94) 21 Cal 504 (512) : 21 Ind App 39 (PC). 

(’25) 12 AIR 1925 Mad 1226 (1228). (But mis¬ 
construction of documents not fiffecting finding 
will not vitiate finding of fact.) 

(’ll) 9 Ind Cas 4 (4) (Cal). (And a solitary state¬ 
ment securing to throw onus on the wrong party 
while the whole evidence was considered does not 
vitiate the finding of fact.) 

(’00) 4 Ind Cas 329 (330) (DB) (Cal). (And it is not 
sufficient ground for second appeal that the lower 
Appellate Court has misunderstood the result of 
the first Court’s local investigation or that it has 
erred in the importance attached to certain docu¬ 
ments which were admissible in evidence.) 

+ (’05) 32 Cal 719 (723, 724) (DB). (And no 
second appeal lies because some portion of the 
evidence may be in writing and the Judge makes 
a mistake as to its meaning.) 

+ (’24) 11 AIR 1924 Lab 719 (719). (Reliability of 
entries apart from construction is purely a ques¬ 
tion of fact.) 

(’35) 22 AIR 1935 All 774 (776). (A finding of fact 
which has been arrived at in complete disregard of 
the legal propositions involved.) 

(’34) 21 AIR 1934 Lab 662 (662) (DB). (Finding 
not binding if based on incorrect interpretation of 
document and on plea which did not arise in the 
case.) 

(’34) 21 AIR 1934 Nag 253 (254, 265). (Finding 
based on wrong view of burden of proof or on one 
sided examination of evidence.) 

(’38) 25 AIR 1938 Lab 182 (183) (DB). (Appellate 
Court erring in law in arriving at conclusion upon 
facts.) 

(’38) 25 AIR 1938 Cal 763 (765). (Failure to attach 
presumption under S. 90, Evidence Act.) 


(’38) 25 AIR 1938 Cal 541 (542) (DB). (Failure to 
appreciate legal effect of recitals of necessity in 
ancient documents and omission to consider other 
documents.) 

(’38) 25 AIR 1938 Lah 760 (762). (Misapplication 
of rule as to burden of proof.) 

(’36) 19 Nag L Jour 301 (304). (Onus wrongly 
laid.) 

(’36) 23 AIR 1936 Nag 130 (132) : I L R (1936) 
Nag 142. (Wrong basis regarding onus of proof.) 
(’36) 23 AIR 1936 Lah 1005 (1006). (Wrong 
assumptions.) 

+ (’36) 23 AIR 1936 Pat 185 (187) (DB). (Ignoring 
presumption of correctness attaching to the record 
of rights.) 

(’36) 23 AIR 1936 Lah 788 (789). (Finding of fact 
based on presumption which cannot be made under 
S. 90, Evidence Act.) 

(’38) 25 AIR 1938 Lah 303 (304). (Finding as to 
relationship vitiated by misapprehension of pedigree 
table.) 

(’38) 25 AIR 1938 Nag 385 (388) : I L R (1939) 
Nag 324. (Misapplication of law of evidence.) 

(’38) 25 AIR 1938 Mad 253 (254) (DB). (Wrong 
view as to presumption — Evidence approached 
from a wrong standpoint.) 

(’34) 21 AIR 1934 Lah 309 (311, 312). (Presump-, 
tion under S. 44, Punjab Land Revenue Act, 
ignored.) 

[See also (’35) 22 AIR 1935 Pat 415 (416) (DB). 
(Court has only to see whether decision on facts 
by lower Court is vitiated by error of law.)} 

2. (’43) 30 AIR 1943 All 241 (242, 243). (Finding 
based on extraneous considerations.) 

(’43) 30 AIR 1943 Cal 211 (213). (Finding based 
on assumption.) * 

(’41) 28 AIR 1941 Rang 76 (76) : 1940 Rang L R 
777 (DB). 

(’40) 27 AIR 1940 Lah 245 (246). (Inadmissible 
evidence.) 

(’40) 42 Pun L R 136 (137). (Finding based on 
assumption not borne out by record.) 

(’40) 1940 Oudh W N 550 (553). (Finding perverse 
and not based on any evidence.) 

(’39) 26 AIR 1939 Lah 510 (511). (Finding based 
on conjectures.) 

*(’90) 17 Cal 875 (882) : 17 Ind App 65 (PC). 

+ (’32) 142 Ind Cas 673 (673) (Lah). (Overlooking 
material evidence and basing decision on wrong 
assumptions.) 

*(’19) 6 AIR 1919 P C 29 (30, 31) : 47 Cal 107 : 

46 Ind App 140 : 15 Nag L R 97 (PC). 

(’25) 12 AIR 1925 Pat 552 (552) (DB). (But where 
the allegation in plaint was not specifically denied 
in the written statement — Held, that a finding 
in support of such allegation cannot be said to be 
based on no evidence.) % ^ 

f (’27) 14 AIR 1927 Pat 209 (212): 6 Pat 698(FB). 

(No evidence.) 

(’31) 18 AIR 1931 Oudh 136 (137). (Do.) 

(’31) 18 AIR 1931 Oudh 382 (383). (Do.) 

(’32) 19 AIR 1932 Lah 293 (294) : 13 Lah 399 

(DB). (Do.) 

(’32) 19 AIR 1932 Lah 322 (323, 324). 
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consideration of the evidence adduced. 3 


*(’04) 29 Bom 1 (12) : 31 Ind App 154 : 1 All L 
Jour 637 (640) (PC). (No evidence and point not 
raised in pleadings.) 

(•26) 13 AIR 1926 Bom 33 (39) (DB). (Lower Courts 
went outside the foundation for determination of 
fraud — High Court interfered.) 

(’21) 8 AIR 1921 Lah 256 (257) (DB). (A finding 
on a question of fact not put in issue can be chal¬ 
lenged in second appeal.) 

(*69) 3 Beng L R A C 258 (260) (DB). (Inadmissible 
evidence.) 

(’ll) 11 Ind Cas 536 (537) (Oudh). (Do.) 

(’12) 15 Ind Cas 459 (459, 460) (DB) (Cal). (Do.) 

(’12) 16 Ind Cas 887 (888, 889) (Oudh).^insufficient 
evidence.) 

(’16) 3 AIR 1916 Lah 333 (334). (Inadmissible evi¬ 
dence.) 

(’36) 23 AIR 1936 Lah 978 (981). (Findings based 
on mere conjecture.) 

(’36) 23 AIR 1936 Oudh 192 (192). (Inadmissible 
evidence.) 

(’36) 23 AIR 1936 Oudh 211 (212) : 12 Luck 94. 
(’37) 24 AIR 1937 Pat 289 (290). 
t (’37) 24 AIR 1937 Rang 225 (226) (DB). 

(’35) 18 Nag L Jour 333 (334). (Decision based on 
inadmissible and unproved document.) 

(’35) 18 Nag L Jour 104 (105). 

(’38) 1938 Oudh W N 171 (173). 

(’39) 26 AIR 1939 Cal 366 (367). 

(’36) 23 AIR 1936 Rang 488 (490) (DB). 

(’36) 23 AIR 1936 Lah 788 (789). (Inadmissible 
evidence.) 

(’36) 23 AIR 1936 Sind 7 (8) (DB). 

(’38) 25 AIR 1938 Pat 622 (624) (DB). 
t (’37) 39 Pun L R 361 (363). (Finding based 
purely upon unwarranted assumptions and un¬ 
justified conjectures.) 

(’37) 1937 All L Joilr 1385 (1386). 

(’35) 22 AIR 1935 Cal 648 (649). 

(’35) 22 AIR 1935 Lah 108 (109) (DB). 

(’35) 22 AIR 1935 Mad 26 (26). 

(’35) 22 AIR 1935 Mad 190 (191) (DB). (Finding 
based on surmises.) 

(’35) 22 AIR 1935 Oudh 41 (43):10 Luck 423 (DB). 

(Finding based on inadmissible evidence i. e., on a 
' document rejected by the trial Court.) 

(’36) 23 AIR 1936 Oudh 189 (190). (Inadmissible 
evidence.) 

Also see Section 107, Note 14. 

3. (’41) 28 A I It 1941 Lah 10 (13) : I L R (1941) 
Lah 568 (DB). 

(’39) 26 AIR 1939 Lah 504 (505. 506). 

(’12) 15 Ind Cas 19Q (191) (Mad). 

(’29) 16 A I R 1929 Lah 145 (145, 146). (Finding 
based only on part of evidence legally on record.) 
(’19) 6 AIR 1919 Oudh 44 (46) : 22 Oudh Cas 312 
(DB). (But the mere failure of a Court to mention 
a document in the judgment is no sufficient proof 
that the Court failed to consider it.) 

(’22) 9 AIR 1922 Lah 140 (141) (DB). (Do.) 

(’24) 11 AIR 1924 All 270 (271) (DB). (Mistake or 
error of fact.) 

(’94) 18 Bom 250 (255 (DB). (Do.) 

('ll) 4 AIR 1917 Lah 60 (63) 'DB). (Do.) 


(’23) 10 A I R 1923 Lah 585 (587). (Misreading of 
evidence.) 

(’01) 25 Bom 574 (581) (DB). (Do.) 

(’12) 16 Ind Cas 618 (619, 620) (DB) (Cal). (Do.) 
f (’21) 8 AIR 1921 All 212 (213) (DB). (Do.) 

(’24) 11 AIR 1924 Mad 770 (771). (Do.) 
f (’96) 20 Bom 753 (754) (DB). (Misconception of 
what the evidence is.) 

+ (’17) 4 AIR 1917 Lah 225 (226). (Do.) 

(’24) 11 AIR 1924 All 848 (849):46 All 773(DB). (Do.) 
(’25) 12 AIR 1925 Cal 408 (410) (DB). (Do.) 

+ (’12) 15 Ind Cas 515 (517) (DB) (Cal). (Miscon¬ 
ception as to the existence of evidence.) 

(’21) 8 AIR 1921 Cal 71 (72) (DB). (Do.) 
f (’85) 11 Cal 499 (501) (DB). (Disregard of material 
evidence.) 

(’06) 33 Cal 200 (202) (DB). (Do.) 

(’14) 1 AIR 1914 Lah 404 (405). (Do.) 

(’17) 4 AIR 1917 Lah 196 (197) (DB). (Do.) 

(’20) 7 AIR 1920 All 344 (345) (DB). (Do.) 

(’21) 8 AIR 1921 Pat 18 (20) : 6 Pat L Jour 72 
(DB). (Do.) 

+ (’22) 9 AIR 1922 Lah 149 (153) (DB). (Do.) 

(’22) 9 AIR 1922 Nag 226 (227). (Do.) 

(’22) 9 AIR 1922 Pat 503 (504) (DB). (Do.) 

(’23) 10 AIR 1923 All 401 (401). (Do.) 

(’25) 12 AIR 1925 Mad 447 (448) (DB). (Do.) 

(’28) 15 AIR 1928 Slad 826 (827). (Do.) 

(’27) 8 L R All (Rev) 313 (313). 
f (’31) 18 AIR 1931 Sind 128 (134) : 25 Sind L R 
511 (DB). (Disregard of reliable evidence.) 

(’32) 19 A I R 1932 Lah 54 (55) (DB). (Important 
document not considered.) 

(’75) 24 Suth W R 431 (431, 432) (DB). (Rejection 
of material evidence.) 

+ (’69) 11 Suth W R 482 (484) (DB). (Do.) 

(’9ft) 20 All 42 (45) (DB). (Do.) 

(’07) 11 Cal W N 380 (389) (DB). (Do.) 

(’07) 11 Cal W N 1028 (1030) (DB). (Do.) 

(’14) 1 AIR 1914 Oudh 123 (124): 17 Oudh Cas 1 : 

20 Ind Cas 894 (895). (Do.) 

(’21) 8 AIR 1921 Oudh 137 (137): 5 Luck 514. (Do.) 
(’23) 10 AIR 1923 Lah 208 (208). (Do.) 

(’26 13 AIR 1926 Cal 603 (604) (1)B). (Do.) 

(’28) 108 Ind Cas 191 (192) (Lah). (Do.) 

(’38) 25 AIR 1938 Cal 763 (765). (Lower Court mis¬ 
directing itself with regard to history of docu¬ 
ments.) 

(’38) 25 AIR 1938 Cal 31 (32) : I L R (1938) 1 Cal 
413. (Evidenco not taken into consideration nor 
party given benefit of statutory presumption.) 

(’38) 40 i’un L R 705 (706). (Lower Court omitting 
to consider circumstances erroneously holding them 
to bo inadmissible.) 

(’36) 19 Nag L Jour 301 (301). (Omission to con¬ 
sider all facts and circumstances.) 

(’36) 23 AIR 1936 Pat 243 (244) (DB). (But mere 
omission to consider a piece of evidence will not 
alter the character of a finding of fact.) 

(’36) 23 AIR 1936 Lah 864 (865). (Effect of muta¬ 
tion proceedings not considered.) 

(’36) 23 AIR 1936 All 124 (127) (DB). (Evidence 
not weighed fairly and properly.) 
f (’38) 25 AIR 1938 Sind 198 (200) : I L R(1939) 
Kar 111 (DB). 
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( 2 ) Where it is based on a misconception of the real point in controversy in 

the case. 4 

(3) Where the conclusion of fact is not warranted by the facts on which it is 

based, 6 or is inconsistent with the other findings in the case; 6 or is opposed 
.to the case set up by the party in whose favour it is drawn. 7 

( 4 ) Where it is contrary to the facts found, 8 or is inconsistent with the statement 

of reasons therefor in the judgment, 9 or is based on quaint reasoning, 10 


(’35) 22 AIR 1935 Oudh 394 (399) : 11 Luck 209 
(DB). (Finding based solely on legal presumption 
without considering oral evidence.) 

(•35) 22 AIR 1935 Oudh 86 (87) (DB). (Important 
evidence not considered.) 

(’35) 22 AIR 1935 Mad 701 (703). (Important evi¬ 
dence not considered—Assuming wrong legal prin¬ 
ciples.) 

t (’35) 22 AIR 1935 Mad 58 (59) (DB). (Misdirec¬ 
tion in the appreciation of evidence.) 

('35) 22 AIR 1935 Lah 912 (913). (Disregard of 
entries in revenue records.) 

(’39) 26 AIR 1939 Lah 88 (89). ((Disregard of oral 
and documentary evidence.) 

(’38) 25 AIR 1938 Pat 10 (11). (No categorical re¬ 
ference by appellate Court to statements of witnes¬ 
ses whom it disbelieved — High Court can go into 
evidence to see whether finding is correct.) 

(’38) 25 AIR 1938 Mad 568 (569, 570) (DB). (Ap¬ 
pellate Court, while reversing considered judgment 
of trial Judge, failing to refer to material piece of 
evidence militating against its own view.) 

(’36) 23 AIR 1936 Nag 177 (178) (DB). (Misconcep¬ 
tion of pleadings, burden of proof and relevancy of 
evidence in arriving at conclusion.) 

*(’34) 21 AIR 1934 Cal 633 (634) : 61 Cal 365. 
(Misconception of or error in consideration of evi¬ 
dence.) . / ‘ 

Also see Note 13. 

4. ('39) 26 AIR 1939 Lah 455 (456). (Misconcep¬ 
tion of nature of contract.) 

(’15) 2 AIR 1915 Lah 477 (478). 

+ (’20) 7 AIR 1920 Mad 252 (255) (DB). 

(’19) 6 AIR 1919 PC 29 (31) : 47 Cal 107 : 46 Ind 
App 140 (PC). 

(’23) 10 AIR 1923 Lah 206 (207). 

(’26) 13 AIR 1926 Nag 416 (420). (Misconception of 
pleadings.) 

(’26) 13 AIR 1926 Oudh 353 (354). (Do.) 

(’32) 19 AIR 1932 Lah 128 (128). (Misconception 
that witnesses are interested.) 

('30) 17 AIR 1930 Pat 405 (405). (Misdirection.) 
(’31) 18 AIR 1931 All 547 (548) (DB). (Do.) 

(’29) 16 AIR 1929 Lah 516 (518) (DB). (Misap¬ 
prehension of law.) 

(’39) 26 AIR 1939 Lah 301 (302). 
t (’38) 25 AIR 1938 Nag 470 (472) : I L R (1938) 
Nag 535. 

(’38) 25 AIR 1938 Sind 198 (200) : I L R (1939) 
Kar 111 (DB). (Important aspect of the case not 
considered.) 

(’38) 25 AIR 1938 Mad 133 (134). (Finding of faot 
bated on erroneous approach to a case.) 

5. See also Note 28. 

(’27) 14 AIR 1927 P C 257 (260) (PC), 
f (’68) 4 Mad H C R 63 (68). 


(’78) 3 Cal 198 (204) : 4 Ind App 247 (PC). 

(’16) 3 AIR 1916 Cal 647 (649) (DB). 

(’22) 9 AIR 1922 All 312 (313) : 44 All 169 (DB). 
(’24) 11 AIR 1924 Pat 591 (592) (DB). 

(’25) J2 Am 1925 Cal 469 (470) (DB). 

(’30) 17 AIR 1930 Oudh 101 (101) : 4 Luck 396. 
(’23) 10 AIR 1923 Lah 695 (696) (DB). (Compari¬ 
son of signature is one of the modes of proving 
handwriting and although, where there is no other 
evidence such proof would be regarded as hazar¬ 
dous and inconclusive, it cannot be regarded as an 
error in law.) 

(’25) 12 AIR 1925 Lah 87 (88). 

(’28) 15 AIR 1928 All 39 (41) : 50 All 180 (DB). 
(’29) 16 AIR 1929 All 767 (768). (Legal conclusions 
erroneously deduced from ascertained facts.) 

(’31) 18 AIR 1931 All 219 (220) (DB). (Conclusion 
based on nobody’s pleadings.) 

(’86) 12 Cal 93 (95) (DB). 

(’02) 6 Cal W N 185 (188) £DB). 

(’25) 12 AIR 1925 Nag 179 (179). 
f (’03) 5 Bom L R 174 (176) (DB). (Incorrect in¬ 
ferences of law as to the legal consequences regarded 
as following from facts found.) 

(’99) 3 Cal W N 255 (260) (DB). 

(’23) 10 AIR 1923 Lah 497 (498) (DB). (Wrong 
conclusions from proved facts.) 

(’21) 8 AIR 1921 Oudh 104 (105) : 24 Oudh Cas 1. 
(’17) 4 AIR 1917 Lah 350 (351). 

(’05) 9 Cal W N 663 (665) (DB). 

(’04) 6 Bom L R 312 (313) (DB). 

(’23) 10 AIR 1923 Nag 124 (125). 

(’35) 22 AIR 1935 Pat 342 (344) : 14 Pat 785 (SB). 
>i«(’38) 25 AIR 1938 Pat 413 (415): 17 Pat 507 (DB). 
(’38) 25 AIR 1938 Pat 147 (148). (High Court can 
see whether inference is justified by the facts found,) 
f (’35) 22 AIR 1935 Bom 47 (50). (Finding based 
on wrong inference from proved facts.) 

Also eee Note 21. 

6 . (’25) 12 AIR 1925 Nag 211 (214). (Inconsistent 
findings.) 

(’20) 7 AIR 1920 Pat 285 (286) (DB). 

(’28) 15 AIR 1928 Lah 690 (691). 

[See (’35) 22 AIR 1935 Bom 326 (330) : 59 Bom 
502.] 

7. (’26) 13 AIR 1926 Lah 535 (536). 

(’37) 39 Pun L R 361 (363). , 

[See (’38) 25 AIR 1938 Pat 181 (182). (Lower 
Appellate Court on slenderest evidence making 
out case which is not in pleadings—Its finding is 
not binding in second appeal.)] 

8 . f (’13) 18 Ind Cas 814 (815) (DB) (Cal). 

9. (’90) 1890 Unrep Print Judgt. 358. 

10. (’25) 12 AIR 1925 Oudh 386 (387). 

(’34) 21 AIR 1934 All 902 (903). (Manifestly wrong 

reasoning.) 
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or ig vague 11 or indefinite. 13 • 

(5) Where the finding has been given in reversal of the decision of the first 
Court either without properly appreciating or discussing the reasons given 
by the latter Court, 13 or on unsatisfactory grounds. 14 

(G) Where it is arbitrary, 15 or vitiated by prejudice, 16 or is based on a distorted 
view of the evidence, 17 or where no reasons have been given for the 
finding. 18 

(7) Where material facts have been ignored in arriving at the conclusion of 
fact. 19 

It has been held by the Allahabad High Court that a finding based on the opinions 
of experts is not necessarily a finding based on facts proved or directly demonstrated, 
and that the sufficiency of the facts observed or of the inferences or opinions formed, can 
be examined in second appeal. 20 Even an error of law on one point is not, however, 
sufficient justification for re-opening a finding of fact which has been mainly decided by 
applying correct principles of law. 21 Where a finding of fact has become irrelevant by 
reason of a change in the law at the time of the second appeal, the High Court can 
consider the evidence in the light of the altered aspect of the finding. 23 


11. f (’43) 30 AIR 1943 P C 24 (25) (PC). 

(’17) 4 AIR 1917 Oudh 194 (195). 

(’34) 21 AIR 1934 All 529 (529) (DB). 

C17) 4 AIR 1917 Lah 254 (255) (DB). 

12. (’42) 29 AIR 1942 Pat 188 (189) (DB). (Court 
being obsessed with the idea that point did not 
arise giving a perfunctory finding on it.) 

(’29) 16 AIR 1929 Lah 654 (656) (DB). 

+ (’25) 12 AIR 1925 Cal 993 (994). (Where it is 
not clear whether the finding was one of fact or of 
law, the High Court cannot be confined to the one 
or to the other and will interfere.) 

13. *(•02) 4 Bom L R 822 (822) (DB). 

(’23) 10 AIR 1923 Lah 502 (503) (DB). 

(*92) 16 Bom 540 (545) (DB). 

(’36) 40 Cal W N 769 (772) (DB). 

(*36) 23 AIR 1936 Cal 178 (180): 63 Cal 846 (DB). 
(*39) 26 AIR 1939 Lah 188(189). (Appellate Court 
failing to consider a document pointedly relied on 
by trial Court for its finding.) 

14. (’40) 27 AIR 1940 Lah 329 (331). 

(’88) 1888 Unrep Print Judgt. 59. 

t (’23) 10 AIR 1923 P C 62 (64) (PC). 

C90) 17 Cal 256 (257) (DB). 

(’25) 12 AIR 1925 Rang 71 (78) : 2 Rang 495 (DB). 

15. (’23) 10 AIR 1923 All 199 (201). (Amount of 
damages.) 

*(■31) 1931 Mad W N 102 (103) (DB). (Perverso 
finding.) 

(’37) 1937 All L Jour 1385 (1386). 

16. (’40) 1940 Oudh W N 550 (553). 

(’12) 13 Ind Cas 131 (132) (DB) (All). 

(’38) 25 AIR 1938 Sfnd 198 (200) : I L R (1939) 
Kar lll(DB). (Finding of fact coloured and influ¬ 
enced by aspect of case which the Judge was not 
entitled to consider.) 

17. (’22) 9 AIR 1922 Bom 296 (299) (DB). 

t (’30) 17 AIR 1930 All 510 (511) (DB). (Lower 
Court trying to fit facts with law—Findingof fact 
of lower Court can bo set aside in second appeal.) 
(’03) 30 Cal 207 (210). 

18. (1864) 1 Suth W R 244 (244) (DB). 


(’85) 9 Bom 452 (454) (DB). 

(’84) 8 Bom 368 (371) (DB). 

(’85) 9 Bom 527 (529) (DB). 

(•90) 14 Bom 452 (454) (DB). 

(’93) 1893 Unrep Print Judgt. 237. 

(’95) 19 Bom 323 (326) (DB). 

(’20) 56 Ind Cas 529 (530) (DB) (All). 

(’20) 7 AIR 1920 Pat 829 (830). 

f (’21) 8 AIR 1921 Pat 18 (20) : 6 Pat L Jour 72 
(DB). 

(’26) 13 AIR 1926 Lah 158 (159) (DB). 

(’72) 18 Suth W R 110 (110, 111) (DB). (But not 
for giving a bad reason for believing the witnesses 
of one party where all the evidence has been dealt 
with and weighed.) 

(’37) 24 AIR 1937 Mad 282i(283). (AppellateCourt 
upsetting reasoned and elaborate judgment of trial 
Court without giving reasons except on general 
ground that evidence was not satisfactory—No 
discussion of evidence whatever — Finding can bo 
set usidc.) 

Also see O. 41 R. 31, Note 11. 

19. (’42) 29 AIR 1942 Pat 110 (141) : 20 Pat 870 
(DB). (Record of rights and village note ignored 
while arriving at finding of custom — Case re¬ 
manded.) 

(’41) 28 AIR 1941 Pat 118 (127) (DB). (Finding 
without considering all the evidence.) 

(’32) 19 AIR 1932 All 003 (600) (DB). 

(’37) 24 AIR 1937 Pat 78 (79) (DB). (Omission to 
consider materials having obvious bearing on case.) 

t (’38) 25 AIR 1938 Nag 470 (472):ILR (1938) Nag 
535. (Material part of admissible evidence which 
vitally bears on the point at issue disregarded.) 

20. (’24) 11 AIR 1924 All 116 (118). 

(’25) 12 AIR 1925 All 24 (25) : 47 All 243 (DB). 
[But see (’35) 22 AIR 1935 All 501 (501).] 

21. (’27) 14 AIR 1927 Mad 331 (335). 

2 2. f (’20) 13 AIR 1926 All 725 (727) (DB). (Over¬ 
ruled on another point in AIR 1927 All 1 : 49 All 
"^5 (FBI ) 

(’26) 13 AIR 1926 Nag 49 (50). 
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54. Concurrent findings of fact. — It has been observed in Notes 52 and 53 
that a finding of fact is conclusive in second appeal unless it is arrived at by committing 
an error of law or of procedure. The same principles apply with greater force in the case 
of concurient findings of fact, by two Courts. 1 Such findings will therefore be conclusive 
in second appeal - unless an error of law or of procedure is committed in arriving at the 
findings."* Thus, if it is based on no evidence, 4 or on an improper rejection of material 
evidence^ or on a misconstruction of documents, 6 or on inferences not warranted by the 
facts, 7 it can be set aside in second appeal, but it is for the appellant to show the existence 
of one or other of the circumstances mentioned above. 8 In H. A. Morine v. London Loan 
Assets, Ltd., 9 their Lordships of the Privy Council observed as follows: “A litigant who 
seeks before a second appellate tribunal to reverse findings of fact which have been 
arrived at by the trial Judge and have, after consideration, been confirmed on appeal* 
comes always with a very heavy burden upon his shoulders/’ 


Note 54 

1. See (’40) 27 AIR 1940 Rang 126 (127, 128) : 
1940 Rang L R 180 (DB). (On second appeal it 
is not the concurrent finding of fact which cannot 
be interfered with; it is the finding of fact of the 
first Appellate Court.) 

2. (’43) 30.AIR 1943 Pat 111 (115) : 21 Pat 764 
(DB). (Suit against Railway—Finding as to negli¬ 
gence against Railway.) 

(•42) 29 AIR 1942 All 221 (222) : ILR (1942) All 
667 (FB). (Finding as to title by adverse posses¬ 
sion.) 

(’42) 29 AIR 1942 All 233 (234) : ILR (1942) All 
832 (FB). 

(’42) 29 AIR 1942 Mad 730 (730). (Finding as to 
consideration.) ' 

(’42) 29 AIR 1942 Pat 392 (393). (Finding as to 
fraud.) 

(’41) 28 AIR 1941 Oudh 412 (414). (Finding as to 
title.) 

(’ll) 28 AIR 1941 Oudh 429 (431) (DB). (Do.) 
(’41) 28 AIR 1941 Oudh 479 (484) : 16 Luck 789. 

(Finding as to adequacy of consideration.) 

(’12) 17 Ind Cas 733 (733) (PC). 

t (’33) 20 AIR 1933 Mad 353 (355) (DB). 

(’33) 20 AIR 1933 Bom 114 (115) : 57 Bom 134 
(DB). 

(’34) 21 AIR 1934 Cal 707 (708) (DB). (When a 
Judge in second appeal interferes with the concur¬ 
rent findings of fact of the Courts below he exceeds 
his jurisdiction.) 

(’13) 40 Cal 288 (296) : 1913 Pun Be No. 26 (PC). 
(’14) 1 AIR 1914 P C 87 (89) : 37 Mad 443 : 41 
Ind App 258 (PC). 

(’17) 4 AIR 1917 P C 33 (39) : 40 Mad 709 : 44 
Ind App 147 (PC). 

(’18) 5 AIR 1918 P C 182 (183) : 42 Mad 400 : 46 
Ind App 44 (PC). 

(’22) 9 AIR 1922 P C 159 (160) : 48 Cal 856 : 48 
Ind App 144 (P C). 

*(’28) 15 AIR 1928 P C 243 (245) : 55 Ind App 
380 (PC). 

(’29) 16 AIR 1929 P C 63 (65) (PC). 

(’30) 17 AIR 1930 P C 232 (234) (PC). 

(’90) 17 Cal 726 (742) (FB). 

(■26) 13 AIR 1926 All 215 (215). (Finding ns to 
custom.) 


(’31) 18 AIR 1931 Oudh 400 (401) (DB). (Finding 
as to consideration.) 

(’31) 18 AIR 1931 P C 48 (50) : 27 Nag L R 113 : 
58 Ind App 106 (PC). (Finding as to separation 
in family business.) 

(’35) 22 AIR 1935 Pat 175 (176) (DB). (Finding as 
to legal necessity for alienation by Hindu widow.) 
(’34) 21 AIR 1934 All 941 (942). (The mere fact 
that the lower appellate Court has not referred to 
certain documentary evidence in its judgment does 
not vitiate such finding of fact.) 

(’34) 21 AIR 1934 Nag 219 (220). (Finding as to 
whether transaction was a loan or deposit.) 

[See also (’32) 19 AIR 1932 P C 89 (90) : 7 Luck 
64 : 59 Ind App 147 (PC). (Privy Council — 
Practice.) 

(’32) 19 AIR 1932 P C 231 (234) (PC). (Do.)] 

3. (’29) 16 AIR 1929 P C 38 (38, 39, 40) (PC). 

*(’29) 16 AIR 1929 P C 205 (209) (PC). 

(’25) 12 AIR 1925 Oudh 729 (731). 

(’36) 23 AIR 1936 Mad 506 (508). 

(’33) 20 AIR 1933 Mad 353 (357) (DB). 

[See (’39) 26 AIR 1939 Rang 139 (141) : 1939 
Rang L R 622. (In the case, however it was 
remarked that under S. 11, Burma Courts Act, 
XI of 1922, the High Court could interfere on a 
finding of fact concurrent or otherwise.)] 

4. (’14) 1 AIR 1914 P C 67 (71) : 41 Cal 972 : 41 
Ind App 110 (PC). 

(’16) 3 AIR 1916 Mad 692 (693): 39 Mad597 (DB). 
(’23) 10 AIR 1923 Rang 196 (196) : 1 Rang 135. 
(Perverse finding.) 

f (’18) 5 AIR 1918 Bom 161 (161) : 42 Bom 352 
(DB). (Surmises—No evidence.) 

(’14) 1 AIR 1914 Lah 207 (208) (DB). (No evi¬ 
dence.) „ _ 

5. (’41) 28 AIR 1941 Oudh 468 (472) : 16 Luck 

626. 

6 . (’22) 9 AIR 1922 Nag 52 (55): 18 Nag L R163. 
(’72) 18 Suth W R 447 (449) (DB). 

(’35) 22 AIR 1935 Oudh 304 (305) (DB). (Concur- 
rent finding of fact based on interpretation of title 
deed can be challenged.) 

7. See Notes 28, 62 and 53. 

8 . (’93) 20 Cal 847 (852) : 20 Ind App 95 (PC). 

9. (’34) 21 AIR 1934 P C 127 (129) (PC). 
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The circumstance that the lower Appellate Court and the trial Court, in arriving 
at the same conclusion, have not been influenced by the same considerations, will not 
detract from the binding nature of the concurrent finding. 10 But if the lower Appellate 
Court does not deal with the question and fails to give independent opinion thereon, then 
the finding is not “concurrent.” 11 

55. New case—General—Parties are bound by the case which arises on their 
pleadings and which has been enquired into by the trial Court. 1 They should not be 
allowed to depart from the facts and grounds of relief originally pleaded by them, 2 or to 
change their case and present it in an entirely new shape. 3 If there is any defect in their 
case it is not the function of the High Court to remedy it. 4 Consequently, a new plea not 
being one of pure law', w'hich is inconsistent with, 6 or different from, 6 the one set up in the 
Courts below, will not be allowed in second appeal. 


10 . (’93) 20 Cal 847 (852) : 20 Ind App 95 (PC). 
Also see S. 112 Note 6. 

11 . (*10) 5 Ind Cas 592 (593) (DB) (Lah). 

[ See (’18) 3 AIR 1916 P C 126 (128): 43 Ind App 
172 (PC).] 

Note 55 

1. (’15) 2 AIR 1915 Lah 399 (400). 

2. (’40) 27 AIR 1940 Pat 161 (162) : 18 Pat 854 
(DB). 

(’66) 6 Suth W R 57 (58) (PC). 

(’33)10 Oudh W N 1186 (1187). (New line of 
defence.) 

(’23) 10 AIR 1923 Lah 56 (57) (DB). 

I (’32) 19 AIR 1932 Cal 77 (79) (DB). 

(’27) 14 AIR 1927 Mad 1197 (1198, 1199). 

[See also (’36) 23 AIR 1936 Pat 49 (50) : 15 Pat 
219 (DB). (New facts cannot be investigated in 
second appeal.)] 

3. (’42) 20 AIR 1942 Oudh 205 (206) (DB). (Plain¬ 
tiff obtaining a personal decree against the defen¬ 
dant in his capacity as a owner—Plaintiff cannot 
contend in appeal that the decree was obtained 
against defendant as a muttawalli.) 

(’40) 27 AIR 1940 Pat 101(162): 18 Pat 854 (DB). 
(’35) 22 AIR 1935 Cal 817 (820) (DB). (Plaintiff 
cannot alter frame of suit in appellate stage.) 

(’09) 11 Suth W R (Cr) 10 (11) (1)B). 

(’34) 21 AIR 1934 Mad 639 (040) (DB). 

(’GO) 5 Suth W R 197 (197) (DB). 

(’80) 5 Cal 246 (250) (DB). 

(’81) 0 Cal 55 (58) (DB). 

(’84) 6 All 428 (430) (DB). 
t (’88) 10 All 495 (497) (DB). 

(’04) 26 All 331 (334) (DB). 

(’13) 19 Ind Cas 001 (062) (DB) (All). (Suit for sale 
on mortgage cannot be changed as one for money 
charged on immovable property.) 

(’15) 2 AIR 1915 Cal 438 (440) : 19 Cal W N 708 
(772) (DB). 

(’16) 3 AIR 1910 Cal 236 (237) (DB). 

(’10) 3 A I R 1910 Oudh 313 (314) : 19 Oudh Cas 

100 . 

(’21) 8 AIR 1921 All 154 (155) (DB). 

(’27) 14 AIR 1927 Lah 420 (427). 
f (’30) 23 AIR 1930 Pat 275 (282) (DB). (Plea of 
forfeiture of tenancy not raised in plaint not 
allowed to be raised.) 

Also see O. 6 R. 2. Note 9. 

4 . (’22) 9 AIR 1922 Bom 150 (152) : 46 Bom 213 
(DB). 


5. (’67) 7 Suth W R 413 (414) (DB). 

(’74) 22 Suth W R 552 (553) (DB). 

(’14) 1 AIR 1914 Lah 11 (13): 1914 Pun Re No. 77 
(DB). 

(’23) 10 AIR 1923 All 358 (360) : 45 All 53 (DB). 

(’23) 10 AIR 1923 Cal 177 (178) (DB). 

(’23) 10 AIR 1923 Cal 345 (350) (DB). 

(’09) 1 Ind Cas 112 (114) (DB) (Cal). (Permanent 
tenancy contrary to the plea in written statement.) 

(’13) 18 Ind Cas 87 (88) (DB) (Cal). (Plea of eviction 
by title paramount contrary to the pleas already 
taken.) 

(’16) 3 AIR 1916 Cal 236 (237) (DB). 

(’17) 4 AIR 1917 Cal 467 (469) f (DB). 

f (’29) 16 AIR 1929 Mad 349 (350) (DB). 

(’30) 23 AIR 1930 Rang 260 (262) : 14 Rang 738. 
(Plea that property descended to the stridhana 
heirs of the deceased inconsistent with the plea 
already taken.) 

6. (41) 28 Am 1941 Nag 70 (71). 

(’40) 27 AIR 1940 Lah 291 (292). 

(’40) 27 AIR 1940 Pat 88 (90) (DB). (Suit based on 
contract to pay Government revenue changed into 
suit ou contract to indemnify against loss if pro¬ 
perty should he sold for arrears.) 

(’40) 27 AIR 1940 Rang 91 (95) : 1940 Rang L R 
237. 

(1804) 1 Suth W R 130 (130) (DB). (Discharge of 
interest into non-liability for interest.) 

(’33) 20 AIR 1933 Lah 815 (847) (DB). 

(’33) 20 AIR 1933 Oudh 462(404). (Adverse posses¬ 
sion pleaded in lowerCourt — Newpleaof easement 
in second appeal.) 

(1804) 1 Suth W R 282 (283) (DB). (Heirship to 
last full owner, into heirship to one of his widows 
not allowed.) 

(’68) 10 Suth W R 424 (424, 425) (DB). (Genuine¬ 
ness of pattah set up in suit for enhancement of 
rent into misconstruction of the terms of a lease.) 

(’09)11 Suth W It 133 (133; (DB). (Claim for 
dower into claim of heirship.) 

(’09) 11 Sutl.WR 10 (11 )(DB). (The plea originally 
being that the debts for which the properties were 
sold had been incurred for purposes not sanctioned 
by Hindu law, its attempted change in second 
appeal into the following, viz., that the father 
being in Hindu law only a sharer with his sons the 
rights and interests sold did not comprise tho 
sous’ shares was not allowed.) 
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Even in the case of new pleas which are in the nature of additional pleas , the 
general rule is that the parties are not entitled to relief on facts or grounds not stated or 
referred to in their pleadings; 7 and unless upon, very strong grounds, or* under very special 
circumstances, 8 a party will not be allowed to urge them in second appeal. 9 The same 
principle will apply even if the new plea is in the nature of an alternative case arising 
out of the lower Appellate Court’s decision. 10 However, it has been held that an alternative 
title not urged before, can nevertheless be allowed if the facts are so plain that it will be 
doing an injustice to the party to deny him a right to which he-is entitled on that basis. 11 
A new prayer may be allowed if it naturally arises from the findings of the lower 


t (’69) 12 Moo Ind App 470 (475): 11 Suth WRPC 
27 (28) (PC). (A plea aa to whether suit land 
was comprised in resumption proceedings into one 
of improper resumption.) 

(’69) 11 Suth W R 164 (164, 165) (DB). (Defence 
on ground of non-liability for enhanced rent into 
asking for the dismissal of suit on the strength of 
a Full Benoh decision.) 

(’69) 12 Suth W R 80 (81) (DB).(Right under miras 
patta into occupancy right.) 

(’75) 23 Suth W R 230 (231) (DB). (Gift into nun¬ 
cupative bequest.) 

(’77) 2 Cal 418 (423, 424) (DB). (Lawful title into 
title by adverse possession.) 

(’81) 7 Cal 560 (563) (DB). (Do.) 

(’82) 5 Mad 163 (164) (DB). (Tenancy byputtainto 
tenancy from year to year.) 

(•99) 12 Mad 292 (293) (DB). (Right by purchase 
from a divided member into right to partition.) 
(’91) 15 Bom 407 (412) (DB). 

f (’92) 19 Cal 507 (512) : 19 Ind App 90 (PC). 
(Personal liability of defendant into liability of the 
estate inherited by defendant.) 

(’92) 15 Mad 60 (52) (DB). (Fraud—Misrepresenta¬ 
tion or concealment by vendor into implied cove¬ 
nant for title.) 

*(•92) 15 Mad 503 (511) : 19 Ind App 179 (PC). 
(Right of inheritance by sapindaship into right of 
succession of one illegitimate brother to another.) 
(’10) 6 Ind Cas 423 (423) (DB) (Mad). (Partition 
into injunction.) 

(’14) 1 AIR 1914 Lah 425 (426) (DB). (New plea 
about being governed by Mahomcdan law.) 

(’14) 1 AIR 1914 Lah 398 (399) (DB). (Tracing 
title from a person different from the person 
alleged originally.) 

(’15) 2 AIR 1915 Lah 115 (116) : 1915 Pun Re 
No 67 (DB). (Custom into Mahomedan law.) 

(’17) 4 AIR 1917 Ca? 661 (661) (DB). (Where the 
plaintiff's case in the Court was not that a new 
tenancy has been created or that the parties had 
intended to create a new tenancy by the amal¬ 
gamation of the old tonanoy, he cannot be allowed 
to contend in second appeal that a new tenancy 
was created by the amalgamation.) 

(’20) 7 AIR 1920 Cal 177 (178) (DB). (Permanent 
tenancy into pecuniary compensation.) 

(’20) 7 AIR 1920 Lah 489 (491). (Suit for arrears 
of maintenance into one for contribution.) 

(’23) 10 AIR 1923 Lah 53 (54) (DB). (Ordinary law • 
into custom.) 

(’23) 10 AIR 1923 Pat 309 (313) (DB). (Existence 
of custom into its validity.) 

(’26) 12 AIR 1925 Cal 1184 (1184, 1186) (DB). 


(From the sale of tenancy being colourable and 
without consideration to non-transferability of ten¬ 
ancy.) 

(’25) 12 AIR 1925 Mad 384 (384). (Absolute sal© 
into sale of life interest.) 

(’27) 14 AIR 1927 Nag 378 (378). (Where claim to 
easement on ground of prescription fails, party 
cannot be allowed in second appeal to set np a 
claim based on custom or grant.) 

(’14) 1 AIR 1914 Oudh 248 (250). 

(’32) 19 AIR 1932 Lah 256 (256) (DB). (Easement 
into oustomary right or implied dedication.) 

(’33) 20 AIR 1933 All 73 (73) (DB). (Suition basis 
of liability for actual collections — Liability on 
basis of failure to collect cannot be raised.) 

(’39) 26 AIR 1939 Nag 210 (210, 211): ILR (1939) 
Nag 636. 

7. (’42) 29 AIR 1942 Cal 133 (136). 

(’67) 11 Moo Ind App 468 (473, 474) (PC). 

(’32) 19 AIR 1932 Bom 255 (255). 

( 68) 12 Moo Ind App 470 (475) (PC). 

(’13) 20 Ind Cas 22 (23) (DB) (Lah). 

(’22) 9 AIR 1922 Pat 398 (399) : 1 Pat 23 (DB). . 

(’25) 12 AIR 1925 Lah 192 (193). 

(’31) 18 AIR 1931 Nag 25 (26). 

8 . f (’82) 6 Bom 107 (110) (DB). 

(’83) 7 Bom 146 (150). 

9. (’15) 2 AIR 1915 Lah 169 (170) (DB). 

(’20) 7 AIR 1920 Cal 499 (500) (DB). 

(’20) 7 AIR 1920 Cal 932 (934). 

(’21) 8 AIR 1921 All 405 (406). 

(’22) 9 AIR 1922 Bom 329 (331):46 Bom 966 (DB). 

(’22) 9 AIR 1922 Pat 68 (70). 

(’23) 10 AIR 1923 Cal 285 (285). 

(’26) 98 Ind Cas 268 (268) (Lah). 

(’26) 96 Ind Cas 304 (305) (DB) (All). 

(’27) 14 AIR 1927 Nag 104 (107): 22 Nag L R 175. 

(’37) 24 AIR 1937 Nag 205 (208) : I L R (1937 

Nag 367. 

(’37) 24 AIR 1937 Pesh 97 (99). 

(’39) 26 AIR 1939 Bom 117 (118). . 

(’39) 26 AIR 1939 Lah 141 (142). (Plea not raised 

in plaint and not put in issue.) 

[See also (’36) 23 AIR 1936 P O 139 (141) (PC). 
(Plea of undue influence.)] 

10. (’26) 13 AIR 1926 Pat 156 (158) (DB). 

(’33) 20 AIR 1933 Pat 269 (270). 

11. f (’23) 10 AIR 1923 All 176 (179) : 45 All 59 

also (’38) 25 AIR 1938 All 188 (191): I LB 
(1938) All 218 (DB). (New alternative cose—No 
conceivable defence nor any ground of fact or 
law to meet it—Plea can be allowed for first 
time in second appeal.)] 
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Appellate Court, 12 but not if it would change the frame or nature of the suit. 13 A prayer 
for consequential relief may also be allowed if its omission in the first instance was 
through a bona fide mistake. 14 

See also the cases cited below. 16 

In the case of new points or objections, the following propositions may bo laid 
down: , 

(1) A point or objection not raised in the Courts below or in the grounds of 

appeal—that is, as to which the respondent has had no notice that it is 
going to be urged—will not be allowed to be argued in second appeal. 16 
(In this connexion, see Note 5G and o. 41 R. 2, Notes 3 and 4.) 

( 2 ) A point or objection which, if it had been taken in the-first instance, could 

have been cu red or met by the other side adopting a course of action which 
is not open to him at the stage of second appeal, w’ill not be allowed. 17 


12. (’72) 18 Suth W R 424 (432, 433) (DB). 

13. (’42) 29 AIR 1942 Sind 81 (82) : I L R (1942) 
Kar 32 (DB). (Sait by vendee for return of con¬ 
sideration for sale on ground of vendor’s defective 
title sought to be changed as one for rescission of 
conveyance.) 

(’13) 19 Ind Cas 661 (662) (DB) (All). (Suit for sale 
of property on the basis of a mortgage into a suit 
for recovery of money charged on property.) 

(’35) 22 AIR 1935 Pesh 126 (128) (DB). 

14. + (’24) 11 AIR1924 Pat 310(311):2Pat 919(DB). 

15. (’42) 29 AIR 1942 Mad 748 (750). (Point that 
decree was not for payment of money and was 
not executable raised throughout—Contention that 
there is no reference to defendant in decree and 
therefore decree is not money decree is not new 
and can be raised in second appeal.) 

(’41) 28 AIR 1941 Pat 247 (248) (DB). (Suit for 
possession—Claim for damages made for first time 
in second appeal cannot be decreed.) 

(’36) 23 AIR 1936 Nag 70 (71) (DB). (Plaintiff not 
asking for punitive damages in trial Court, can¬ 
not ask for them in second appeal.) 

16. (’43) 30 AIR 1943 Bom 191 (194) (DB). (Plea 
of plaint in previous suit being acknowledgment can 
not be raised in second appeal for first time.) 

(’43) 30 AIR 1943 Mad 322 (324). (Plea of waiver 
and limitation for first time.) 

(’42) 29 AIR 1942 Mad 716 (717). 

(’42) 29 AIR 1942 Pat 392 1393). 

(’40) 27 AIR 1940 Nag 70(71):I LR (1941) Nag 669. 
(’09) 4 Ind Cas 1123 (1124) (DB) (Mad). 

(’33) 20 AIR 1933 All 911 (913) (DB). 

(’34) 21 AIR 1934 All 941 (912). 

(’34) 21 AIR 1934 Rang 289 (290). 

(’33) 20 AIR 1933 Put 270 (271). 
t’34) 21 AIR 1934 Cal 414 (420) (DB). 

(’32) 19 AIR 1932 Oudh 244 (246): 8 Luck 87 (DB). 
(’34) 21 AIR 1934 Mad 579 (580). 

(’09) 4 Ind Cas 1118 (1118) (DB) (Mad). 

(’13) 21 Ind Cos 554 (555) (Oudh). 

(’14) 1 AIR 1914 Lab 39 (41): 1913 Pun Re No. 34 
(DB). 

(’14) 1 AIR 1914 Lab 67 (68) (DB). 

(’15) 2 AIR 1915 Lull 312 (312). 

(’22) 4 Lah L Jour 437 (438) (DB). 

(’22) 9 AIR 1922 Mad 519 (520) (DB). 


(’35) 22 AIR 1935 Mad 988 (995). 

(’34) 21 AIR 1934 All 802 (803). 

(’36) 23 AIR 1936 Lah 612 (616). 

(’36) 23 AIR1936 Lah 192(193)(DB). (Mixed question 
of fact and law—Question not raised in the Courts 
below nor in the grounds of appeal — Question 
not allowed.) 

(’36) 23 AIR 1936 Cal 176 (177). 

(’37) 24 AIR 1937 Mad 228 (229). (This case is re¬ 
versed on another point in AIR 1938 Mad 501.) 
(’37) 24 AIR 1937 Pat 532 (534): 16 Pat 196 (DB). 

(’37)24 AIR 1937 Oudh 127 (129) (DB). 

[See (’36) 23 AIR 1936 P C 258 (259) (PC). 

(’36) 23 AIR 1936 Pat 62 (63) (DB). 

(’35) 22 AIR 1935 All 1008 (1010) (DB).] 

[See also (’34) 21 AIR 1934 Lah 460 (463) : 15 
Lah 849 (DB).] 

[See however (’42) 29 AIR 1942 Mad 317(318). 
(Point not raised in lower Courts nor in memoran¬ 
dum of second appeal allowed to be raised as case 
was one of trust.)J 

17. (’41) 28 AIR 1941 Lah 345 (346). 

(’41) 28 AIR 1941 Mad 727 (731). 

(’73) 20 Suth W R 174 (176) (DB). 

(’33) 20 AIR 1933 Lah 951 (951) (DB). 

+ (’74) 22 Suth W R 352 (351) (FB). 

(’94) 18 Bom 144 (146) (DB) 

(’36) 23 AIR 1936 Cal 646 (649) : I L It (1937) 1 
Cal 359. (A point as to the authority of an agent 
to do a particular act under a power of attorney 
which has not been raised in the Courts below and 
which if raised in the first Court could have been 
met by the plea of ratification by the principal 
cannot be allowed to be urged for the first time in 
second appeal.) 

(’38) 25 AIR 1938 Sind 198 (199): ILIt (1939) Kar 
111 (DB). 

(’34) 21 AIR 1934 All 911 (942). 

(’38) 25 AIR 1938 All 188 (191): I L R (1938) All 
218 (DB). 

(’36) 23 AIR 1936 Pat 2G0 (262): 15 Pat 272 (DB). 
(’37) 24 AIR 1937 Bom 456 (457) : I L R (19371 
Bom 801 (DB). ’ 

(’37) 24 AIR 1937 Lah 193 (194). (Plea thatsuit is 
not maintainable for want of succession certificate ) 
[Sec (’32) 19 AIR 1932 Mad 739 (742) : 55 Mad 
994 (DB).] ' 
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(3) A new point or objection involving fresh investigation on facts will not be 
allowed. 18 (In this connexion, see Notes 58, 59 and 60.) 

In Bam Kinker Bai v, Tufani Ahir , 19 a Full Bench of the Allahabad High 
Court has held— 


U) that a point not taken in the Court below, whether the omission is by the 
appellant in that Court, or whether the respondent failed to support his 
decree by taking the point, will not be permitted to be raised, except 
possibly where the point may be described as involving a question of 
public policy, e. g., 

(1) involving jurisdiction, 

( 2 ) involving the principle of res judicata , 

(3) when the decision of the point would prevent future litigation; 

(«) where the plaint discloses no cause of action, or the written statement no 
ground of defence, it is not a ground for .permitting a new point to be 
argued merely because — 

(1) it was omitted by oversight in the Court below, or 

( 2 ) the materials are all on record and the answer to the point is plain. 


The Full Bench decision does not however preclude the Court itself from deciding 
the case on such new point. 20 • 


The following are some of the objections which under the principles stated above, 
were not allowed to be raised for the first time in second appeal: 

(l) Objections to the admission of evidence 21 or to the reception of secondary 
evidence 22 unless such objection is one which could not have been cured. 


18. (*43) 30 AIR 1943 Lah 113 (116) (DB). 

C43) 30 AIR 1943 Pat 10 (12, 13) : 21 Pat 322 
(DB). (New point of law requiring fresh investiga¬ 
tion of facts.) 

('42) 29 AIR 1942 Mad 97 (98) (DB). 

(’42) 29 AIR 1942 Pat 152 (154) (DB). (Whether 
sale of portion of property should be ordered in¬ 
volves further investigation of fact.) 

(’42) 29 AIR 1942 Pat 204 (265) (DB). (Point raised 
that no valuation of property was made under 
Ss. 13 and 14, Bihar Money-lenders Act before 
execution sale took place.) 

(’41) 28 AIR 1941 Pat 600 (601). 

(’41) 28 AIR 1911 l'esh 6 (7) (DB). (Point as to 
undue influence.) 

(’40) 27 AIR 1910 Oudh 318 (319) (DB). 

(’40) 27 AIR 1940 Rang 136,(138). (Question of 
ad verse possession.) 

(’15) 2 AIR 1915 Cal 438 (440) (DB). 

(’34) 21 AIR 1934 Mad 551 (552) (DB). 

(’34) 21 AIR 1934 Cal 467 (469) (DB). 

(•34) 21 AIR 1934 Oudh 189 (190):8 Luck 665(DB). 
(’33) 20 AIR 1933 Bom 26 (33) (DB). (Plea of ad- 
verse possession — Specially when facts on record 
are insufficient.) 

(’31) 18 AIR 1931 Mad 284 (295) : 54 Mad 793 
(DB). 

(’68) 9 Suth W R 503 (504, 505) (DB). 
f (’87) 14 Cal 586 (590, 592) (DB). 

(’81) 6 Cal 127 (134) : 5 Ind App 157 (PC). 

(’33) 20 AIR 1933 Lah 615 (618). 


ISee afso(’41) 28 AIR 194lOudhl98(203).(Question 
as to possession in lieu of dower raising questions 

91*031) 18 AIR 1931 All 35 (38):53 All 65 (FB). 
!0. (’31) 18 AIR 1931 All 490 (494) : 54 All 25 
(FB) 

[Sec (’38) 25 AIR 1938 Rang 468 (470) (DB). (If 
there is sufficient material.)] 

[See also (’34) 21 AIR 1934 Bom 313 (317) : 68 
Bom 544 (DB). (High Court can base its decision 
upon ground different from that given by trial 
Court, provided there was sufficient evidence on 
record from which finding could be arrived at.)] 
:i. (’74) 22 Suth W R 216 (218) (DB). 

90) 14 Bom 372 (377) (DB). 

•14) 1 AIR 1914 Cal 534 (534) (DB). 

•22) 9 AIR 1922 All 493 (494) : 45 AH 21 (DB). 
f- (’24) 11 AIR 1924 All 709 (710) (DB). 

•24) 11 AIR 1924 All 845 (846) : 46 All 815 (DB). 
27) 14 AIR 1927 Cal 1 (2) (DB). 

27) 14 AIR 1927 Mad 1107 (1108). 

[But see (’36) 23 AIR 1936 Lah 1005 (1006). 
(Question of admissibility not raised in lower 
Courts can bo raised in second appeal A 1 « 
1927 Lah 448 : 8 Lah.651 followed — But the 
view of Agha Haider, J., personally was contrary 
to that which he had to follow.)] 

12. f (’69) 12 Suth W R 13 (14) (DB). 

’72) 18 Suth W R 105 (105) (DB). 

•75) 24 Suth W R 232 (232). 

•35) 22 AIR 1935 Lah 628 (629). 
lIso see Note 61. 
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even in the first instance. 23 Further, an erroneous omission to object to 
evidence in the trial Court will not make an irrelevant evidence relevant 
in second appeal. 34 

( 2 ) Objections to reception, 25 proof 26 and admissibility 27 of documents. But an 

objection to the admissibility of a document on the ground of want of 
registration has been held to be allowable. 26 On the other hand, objections 
on the ground of invalidity of registration 29 or on the ground of want of 
sufficient stamps 30 will not be allowed. An instrument not duly stamped 
will not be admitted in second appeal on payment of stamp duty and 
penalty, when there is no evidence that such stamp duty and penalty were 
tendered in the lower Courts. 31 

(3) Objections as to the sufficiency of evidence, 32 or as to the construction of 

evidentiary documents, 33 or an objection that a document has been 
materially altered. 34 

(4) Objections relating to the burden of proof. 35 

(5) An objection that a witness who ought to have been examined by the trial 

Court has not been examined. 36 

(G) An objection that the decision has been given by the District Court on 
evidence recorded by the Munsif before the transfer of the suit to the 
District Court. 37 


(7) An objection that the plaintiff should have, but has not, asked for another 

or consequential relief. 36 

(8) Objections on the ground of misjoinder or non-joinder 39 of parties. But the 

question whether a particular defendant is necessary party and could 
contest the suit can be allowed if no further evidence is thereby rendered 
necessary. 40 


23. (’25) 12 AIR 1925 Cal 1034 (1036) (DR). 

24. (’16) 3 AIR 1916 Cal 278 (278) (DB). 

25. (’82) 1882 Pun Re No. 74, p. 213 (213) (DB). 

26. (’22) 9 AIR 1922 Put 122 (143) (DB). 

(’32) 19 AIR 1932 Lab 130 (131). 

27. (’40) 27 AIR 1940 Bom 63 (64) (DB). (The 
point was, however, dealt with on merits as it had 
been argued.) 

(*69) 12 Suth W R 315 (316) (DB). 
f (’97) 1 Cal W N 530 (532, 534) (DB). 

(’10) 3 AIR 1916 Mad 147 (150). 
f (’16) 3 AIR 1916 All 11 (12) (FB). 

(’18) 5 AIR 1918 Cal 394<(395) (DB). 

(’20) 7 AIR 1920 Cal 538 (539) (DB). 

(’19) 6 AIR 1919 Cal 499 (500). 

('26) 97 Ind Cos 414 (414) (DB) (Cal). 

(’28) 112 Ind Cas 461 (462) (Lah). 

Also see O. 13 R. 3, Note 2. 

28. | (’73) 19 Suth W R 22 (23) (DB). 

(’77) 2 Bom 489 (490) (DB). 

(’25) 12 AIR 1925 Cal 370 (372). 

[See however (’32) 19 AIR 1932 PC 118(120,121): 
10 Rang 242 : 59 Ind App 161 (PC). (Point raised 
first time before the Privy Council — Disallowed 
ns the unregistered document had been admitted 
by parties and the proceedings did not affect any 
immovable property in the suit.)] 

[But see (’69) 3 Beng L R App 125 (127) (DB).] 


(’69) 11 Suth W R 381 (381) (DB). (The learned 
Judges held that they were not able to say if 
there was any error in the judgment of the lower 
Court.) 

(’15) 2 AIR 1915 Lab 217 (217, 218).] 

29. (’27) 14 AIR 1927 Mad 92 (93). 

30. (’09) 37 Cal G3 (65) : 2 Ind Cas 414 (415) (DB). 
(’35) 22 AIR 1935 Lah 172 (173). 

(’35) 22 AIR 1935 Rang 160 (ICO) : 13 Rang 322. 

31. (’96) 20 Bom 791 (792, 794) (DB). 

32. (’22) 9 AIR 1922 Pat 167 (169) : 1 Pat 350 
(DB). 

(’69) 12 Suth W R 344 (245) (DB). 

(’72) 18 Suth W R 105 (105) (DB). (Objection to 
evidence as being not the best evidence.) 

(’29) 16 AIR 1929 Rang 213 (214). 

33. (’24) 11 AIR 1924 Cal 353 (354) (DB). 

(’27) 14 AIR 1927 Mad 791 (791). 

34. (’29) 16 AIR 1929 Mad 622 (624). 

35. (’75) 23 Suth W R 324 (325) (DB). 

36. (’82) 6 Bom 524 (527) (DB). 

(’71) 15 Suth W R 87 (88) (DB). (Refusal by trying 
Court to examine witnesses.) 

37. (’74) 6 NWPHCR 80 (83) (DB). 

38. (’90) 14 Mad 46 (48) (DB). 

(’78) 2 All 134 (135) (DB). 

39. (’41) 28 AIR 1941 Mad 506 (507). 

See O. 1 R. 13. Note 2. 

40. (’25) 12 AIR 1925 Lah 65 (65). 
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(9) Objections on the ground of misdescription of parties. 41 

( 10 ) Objections on the ground of the misjoinder of causes of action 42 

(11) Objections to the frame of issues. 43 

(12) An objection that the suit is not maintainable 44 or that it is premature 45 if 

it depends on facts. 

(13) Objections based on the ground of illegality and insufficiency of notice to quit. 48 

( 14 ) Objections to court-fee and to the valuation of the suit for purposes of 

court-fees. 47 

For other cases of objections, see the undermentioned cases. 48 As to new points of 
pure law, vide Note 56. 

A point which, though mentioned in the pleadings, was not put forward or agitated 
in the Courts below, will not be allowed to be raised in second appeal. 49 Similarly, a 


41. (’93) 16 Mad 317 (319) (DB). 

[See (’69) 12 Suth W R 117 (118) (DB).] 

42. See O. 2 R. 7, Note 1. 

43. (’17) 4 AIR 1917 Lah 68 (69) (DB). 

44. (’17) 4 AIR 1917 Mad 177 (177) (DB). 

(’34) 21 AIR 1934 Oudh 55 (56): 9 Luck 365 (DB). 
(’22) 9 AIR 1922 Lah 363 (363) : 5 Lah 239 (DB). 
(’30) 17 AIR 1930 Cal 267 (269) (DB). 

(’69) 11 Suth W R134 (135) (DB). (Suit not properly 
framed.) 

(’78) 2 All 134 (135) (DB). 

(’75) 24 Suth W R 413 (413, 414). (Objection as to 
right of suit owing to want of damage to plaintiff.) 
(’32) 19 AIR 1932 All 661 (662) (DB.) 

(’35) 22 AIR 1935 Bom 254 (255). 

45. (’24) 11 AIR 1924 Lah 328 (328, 329) (DB). 

46. (’18) 5 AIR 1918 Mad 980 (982) (DB). 

(’17) 4 AIR 1917 Pat 469 (470) : 2 Pat L Jour 595 
(DB). 

(’20) 7 A I R 1920 Mad 990 (991) : 62 Ind Cas390 
(391, 392) (DB). 

+ (’29) 16 AIR 1929 Mad 617 (620) (DB). 

(’20) 7 AIR 1920 Mad 965 (967) : 60 Ind Cas 766 
(769) (DB). (Notice to quit—Not denied in written 
statement — Want of notice cannot be raised in 
second appeal.) 

[See also (’78) 1 Cal L Rep 421 (423, 424) (DB). 
(Non-service of notice to quit.)] 

[But see (’80) 2 Mad 346 (351) (DB). (Where 
notice to quit was part of plaintiff’s title to eject, 
defendant was allowed to raise the point in second 
appeal.) 

(> 94 ) is Bom 110 (113) (DB)., (Objection to non¬ 
service of notice allowed and decree modified ac¬ 
cordingly.)] . , 

47. (1862) 1 Bom H C R 62 (63) (DB). 

(’91) 13 All 580 (581) (DB). 

(’25) 12 AIR 1925 Lah 241 (241) (DB). 

(’27) 14 AIR 1927 Nag 321 (322). 

48. (’43) 30 AIR 1943 Mad 288 (290) (DB). (Objec¬ 
tion as to absence of notice to certain persons before 
cancellation of security bond.) 

(’42) 29 AIR 1942 Cal 133 (136). (Plea that party 
was purchaser at rent sale without notice of un¬ 
usual covenant governing holding.) 

(’41) 28 AIR 1941 Mad 727 (730, 731). (Plea as to 
deed being invalid as opposed to public policy.) 


(’41) 28 AIR 1941 Nag 152 (155). (Plea that appli¬ 
cation for execution is fraudulent.) 

(’35) 22 AIR 1935 Lah 10 (11). (Question of fraud, 
misrepresentation or gross negligence.) 

(’35) 22 AIR 1935 Cal 726 (728) (DB). (Plea as to 
legality of certain tax by Municipality.) 0 

(*S5) 22 AIR 1935 Cal 89 (90) (DB). (Question 
whether S. 173, Bengal Tenancy Aqt, was appli¬ 
cable to a particular application.) 

(’35) 18 Nag L Jour 110 (115) (DB). (A plea that a 
suit is barred by reason of S. 47, C. P. Code.) 

(’36) 23 AIR 1936 Pat62(63) (DB). (Objection that 
decree was satisfied as against the objector-judg¬ 
ment-debtor.) 

(’38) 40 Pun L R 630 (631). (Plea that suit should 
be treated as representative one.) 

(’36) 23 AIR 1936 Oudh 235 (235, 236) : 12 Luck 
59 (DB). (Finding as to existence of custom—Plea 
that it is qualified cannot be raised for the first 
time in second appeal.) 

(’32) 19 AIR 1932 Bom 255 (255). (Plea of purchase 
in good faith and for consideration from ostensible 
oWner.) 

(’34) 21 AIR 1934 Nag 226 (227) : 18 Nag L R 27. 
(Plea of fraud not set up in pleadings — Appellate 
Court has no jurisdiction to entertain the plea.) 

(’37) 24 AIR 1937 Cal 8 (9) (DB). (Whether rate of 
rent mentioned in lease contravenes S. 29, Bengal 


Tenanoy Act, and so not enforceable.) 

(’38) 25 AIR 1938 Nag 163 (164) : I L R (1938) 
Nag 469 (DB). (Allegation as to caste or commu¬ 
nity cannot be challenged for first time in second 
appeal at the stage of argument.) 

(’36) 23 AIR 1936 Pat 275 (282) (DB). (New point 
as to forfeiture of tenancy by denial of title.) 

(’39) 26 A I R 1939 All 163 (164) : I L R (1939) 
All 167 (DB). (Plea that lower Appellate Court 
should not entertain plea of want of jurisdiction in 
view of S. 21, C.P. Code, not raised in lower Court 
nor in grounds of second appeal.) 

(’36) 23 AIR 1936 Rang 260 (262) : 14 Rang 738. 
(New plea that property descended to stridhana 

heir of the deceased.) ^ ^ 

(’37) 24 A I R 1937 Nag 237 (239) : IL R (1938) 
Nag 221 (DB). (Plea of invalidity of deed of assign- 
meat of decree for want of registration.) 

49. (’42) 29 AIR 1942 Cal 586 (587) (DB). (Point 
relating to estoppel.) 


SECOND APPEAL 


[Ss 100 & 101 N 56] 968 


point put forward in the trial Court but not urged in first appeal will not be allowed in 
second appeal. 60 Conversely, where one party sets up a new case in first appeal, the 
other side should ask the lower Appellate Court for an opportunity to meet it; if he fails 
to do so, he cannot raise the objection in second appeal. 61 Where the trial Court refused 
to permit the setting up of an alternative case, but the question was not raised in first 
appeal, it was not allowed to be raised in second appeal. 62 Where an unsuccessful defen¬ 
dant was content to rest his case in first appeal on a question of law without challenging 
the trial Court’s findings on other points, it was held that, when the point of law was 
decided against him in second appeal, he could not be allowed to meet the case on the 
other points. 63 

As to the effect of subsequent Full Bench decisions on pending second appeals, 
see the undermentioned cases. 64 

See also Notes on o. 41 R. 33. 


56. New point involving pure question of law. — A point of pure law 
apparent on the face of the record and involving no further development by evidence 
may be taken in second appeal, even though it may not have been raised in the Courts 
below. 1 In other words, a point of law not depending upon an examination of the 


(’41) 28 AIR 1941 Mad 612 (614). (Objection as to 
competency of plaintiff to maintain suit.) 

(’25) 12 AIR 1925 Cal 1184 (1184) (DB). 
t (’17) 4 AIR 1917 P C 23 (25) (PC). (Such point 
disallowed before Privy Council.) 

(’37) 24 AIR 1937 Oudh 243(244):13 Luck 167(DB). 
(Plea of res judicata withdrawn in trial Court.) 
[But see W) 18 Ind Cas 367 (368) (Oudh). (Rais¬ 
ed in written statement but no issue framed — 
Allowed in second appeal and remanded.)] 

50. (’43) 30 AIR 1943 Pesh 47 (48). 

(’21) 8 AIR 1921 All 232 (233) : 43 All 555'(DB). 
(’27) 14 AIR 1927 All 791 (793). 

(’16) 3 AIR 1916 P C 1G6 (168). (Point not pressed 
before Appellate Court —Disallowed before the 
Privy Council.) 

+ (•36) 23 AIR 1936 Oudh 52 (53, 54) : 11 Luck 
575 (DB). (Although one of law.) 

*(’37) 24 AIR 1937 Oudh 243 (244) : 13 Luck 167 
(DB). (Plea of res judicata raised in trial Court, 
but not raised in grounds of first or second appeal.) 
(•34) 21 AIR 1934 Lah 517 (519). 

(’39) 26 AIR 1939 Cal 593 (594) (DB). 

(’35) 1935 It D 124 (124). (Point not raised in first 
appeal b^ way of cross-objection.) 

(’35) 22 AIR 1935 Lah 590 (591): 17 Lah 84 (DB). 
[See (’35) 18 Nag L Jour 220 (224). (It is not 
open to an appellant who has acquiesced in the 
decree of the trial Court, and who ha3 omitted 
to file an appeal or cross-objection against it to 
the lower Appellate Court, to impeach the trial 
Court’s decree for the first time in second appeal.)] 

51. (’20) 7 AIR 1920 Cal 325 (326) (DB). 

52. (’25) 12 AIR 1925 Oudh 329 (330). 

53. (’09) 32 Mad 76 (82): 1 Ind Cas 384(387) (DB). 

54. (’69) 3 Bong L R 271 (272) (DB). (That judg¬ 
ment is erroneous under a Full Bench ruling of 
the High Court will not be allowed.) 

(’69) 11 Suth WB 430 (431) (DB). (Suit having 
been originally contested on different grounds 
(non-liability for enhancement of rent), it is not 
open for first time in second appeal to ask for the 


dismissal of a suit on the strength of aFullB'ench 
decision.) 

(’75) 24 Suth W R 6 (7) (DB). (Involving a modifi¬ 
cation of law.) 

(’75) 24 Suth W R 72 (72). (Do.) 

Note 56 

1. (’42) 29 AIR 1942 Oudh 499 (50l)(DB). (Appli¬ 
cability of S. 76 (h), or S. 77 of ^T. P. Act.) 

(’41) 28 AIR 1941 Cal 58 (59) : I L R (1940) 2 Cal 
334. 

(’40) 27 AIR 1940 All 353 (363) (DB). (Construc¬ 
tion of document.) 

(’40) 27 AIR 1940 Nag 236 (237). (Record must 
include all relevant documents.) 

(’40) 27 AIR 1940 Pesh 52 (53). (Point whether 
parties are governed by Mahomedan law or 
custom.) 

(’39) 26 AIR 1939 Oudh 233(237):11 Luch G78(DB). 

(1865) 3 Suth W R 40 (41) (DB). 

(’31) 21 AIR 1934 All 722 (722). 

(’34) 21 AIR 1934 All 868 (870) (DB). 

(’33) 20 AIR 1933 Sind 176 (178): 27 Sind L R 41 
(DB). 

(’33) 20 AIR 1933 Lah 738 (739). 

+ (’09) 3 Sind L R 106 (107) : 4 Ind Cas 599(600) 
(DB). 

(’09) 2 Ind Cas 202 (202) (DB) (Cal). 

(’21) 8 AIR 1921 Pat 298 (299) (DB). 

(’23) 10 AIR 1923 Lah 491 (192). 

(’25) 12 AIR 1925 All 361 (362) : 17 All 324 (DB) 

(’27) 14 AIR 1927 Mad 273 (271). 

(’31) 18 AIR 1931 Mad 632 (633). (Question of law 
not pressed, yet not abandoned in the lower Court ) 

(’30) 17 AIR 1930 Cal 616 (G18). *' 

(’87) 14 Cal 586 (590) (DB). 

(’37) 24 AIR 1937 Oudh 505 (506). 

(’36) 23 AIR 1936 Pat 572 (577) (DB) 

(*37) 24 AIR 1937 Sind 230 (231) : 31 Sind L R 
510 (DB). 

[See (’37) 21 AIR 1937 All 535 (543) (DB) 

(’35) 22 AIK 1935 Mad 721 (722) : 58 Mad 804 
(DI3).J 
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evidence 2 and not requiring fresh investigation of facts, 8 may be taken for the first time 
in the second appeal. The reason is that it is the duty of the Court to take judicial notice 
of and apply the law correctly and a failure to do this will be an error of law. 

Thus, a new point of law will be allowed — 

(1) where it arises on the findings of the lower Court; 4 

(2) where it arises on the facts found by the said Court; 5 or 

(3) where it arises on admitted facts or facts not in dispute. 6 


For specific instances of points thus allowed, see the undermentioned cases. 7 


{See also (’32) 19 AIR 1932 All 510 (511) : .54 
All 65 (DB). (First appeal.)) 

Also see O. 41 R. 1, Note 12. 

2. (’89) 16 Cal 33 (36) (DB). 

(’36) 23 AIR 1936 Lah 612 (616). (Question of con¬ 
sideration of sale deed.) 
t (’38) 25 AIR 1938 Bom 291 (293). 

(’36) 23 AIR 1936 Lah 448 (448). 

(’36) 23 AIR 1936 Sind 99 (104): 29 Sind L R 455 
(DB). (Court*can suo motu deal with point of law.) 
(’35) 22 AIR 1935 Bom 326 (328, 330) : 59 Bom 
502. 

3. (’40) 21 Pat L Tim 894 (896) (DB). (Question 
of res judicata requiring further investigation of 
facts not allowed in second appeal.) 

t (’22) 9 AIR 1922 All 124 (125). (Question of 
limitation.) 

(’23) 10 AIR 1923 Bom 82(83): 47 Bom 128 (DB.) 
(’23) 10 AIR 1923 Cal 247 (248, 249) (DB). 

('25) 12 AIR 1925 Nag 104 (106). 

| (’27) 14 AIR 1927 Cal 393 (393) : 54 Cal 424 
(DB). 

*(’95) 19 Bom 331 (335) (DB). 

(’22) 9 AIR 1922 Bom 148 (148) (DB). (Where 
fresh evidence is to be» taken, point will be dis¬ 
allowed.) 

('22) 9 AIR 1922 Bom 147 (148) (DB). (Do.) 

(’22) 9 AIR 1922 Bom 233 (233, 234) (DB). (Do.) 
(’23) 10 AIR 1923 Bom 37 (39) (DB). (Do.) 

(’24) 11 AIR 1924 Bom 457 (458) (DB). (Do.) 

(’24) 11 AIR 1924 Bom 469 (469) (DB). (Do.) 

(’25) 12 AIR 1925 Lah 65 (65). (Do.) 

(’29) 16 AIR 1929 All 456 (457). (Do.) 

(’39) 26 AIR 1939 Rang 42 (44) (DB). (Question of 
law raised for the first time in a Court °* * a9 ^ 
resort will receive consideration only if it is based 
on facts either admitted or proved beyond con¬ 
troversy.) 

(’36) 23 AIR 1936 All 557 (559). 

(’36) 23 AIR 1936 Pat 104 (105): 15 Pat 356 (DB). 
(’37 1937 All L Jour 1252 (1253). (Point of law 
depending upon fresh trial of issue will not be 

f ft (’37) e 24 AIR 1937 All 99 (100). (New question of 
law if requires new evidence, will not be allowed 
in second appeal.) 

(’38) 25 AIR 1938 Lah 128 (128). (Question of law 
requiring retrial for its decision cannot be allowed.) 

(’35) 22 AIR 1935 Cal 179 (180). 

4. (’93) 17 Bom 303 (305) (DB). 

(’19) 6 AIR 1919 Low Bur 58 (58). 

(’20) 7 AIR 1920 Lah 489 (491). 

5. (’10) 6 Ind Cas 75 (75) (Cal). 

(’17) 4 AIR 1917 Nag 7 (12) : 14 Nag L R 82. 


(’17) 4 AIR 1917 Nag 213 (213) : 13 Nag L R 98. 
(’18) 5 AIR 1918 Lah 88 (88): 1918 Pun Re No. 31. 
(’21) 8 AIR 1921 Pat 326 (328) (DB). 

(’32) 19 AIR 1932 All 289 (290, 291) (DB). (Alter¬ 
native argument on facts established.) 
f (’38) 25 AIR 1938 Lah 558 (559). (Plea of 
estoppel.) 

(’34) 21 AIR 1934 All 868 (870) (DB). 
f (’38) 25 AIR 1938 All 396 (397): I L R (1938) All 
563 (FB). (AIR 1932 P C 118 : 10 Rang 242 : 
59 Ind App 161 (PC) followed.) 

6. (’43) 30 AIR 1943 Pat 96(101): 21 Pat799(DB). 
(’41) 28 AIR 1941 Cal 333 (334) : I L R (1941) 1 

Cal 339. 

(’40) 27 AIR 1940 Rang 27 (28). 

(’40) 185 Ind Cas 10 (11) (Oudh). 

(’69) 11 Suth W R 183 (183) (DB). 

(’32) 19 AIR 1932 All 108 (109) : 53 All 738 (DB). 

(Question of limitation.) . 

(’93) 17 Bom 100 (105, 106) (DB). jf 
(’24) 11 AIR 1924 Lah 543 (544) (DB). 

+ (’38) 25 AIR 1938 Mad 405 (410). 

(’38) 25 AIR 1938 Rang 376 (377): 1938 Rang LR 
83. 

*(’38) 25 AIR 1938 Rang 236 (238) : 1938 Rang 
L R 256 (DB). (Question of law raised for the first 
time in a Court of last resort should receive con- 
sideratioa only if it is based on facts whether 
admitted or proved beyond controversy.) 

7. (’42) 29 AIR 1942 Bom 95 (96) (DB). (New 
point — Point of law (e. g.) applicability of S. 82, 
T P. Act, oan be allowed to be argued.) 

(’41) 28 AIR 1941 Bom 197 (198). (Point oflimita- 

^ V 

(’ 41)28 AIR 1941 Cal 333 (334) : I L R (1941) 1 
Cal 339. (Whether sale for amount for which no 
certificate was issued under Bengal Public De¬ 
mands Recovery Act is illegal.) 

(’39) 26 AIR 1939 Oudh 233 (237) : 14 Luck 678 
(DB). (Question as to right of pre-emption.) 

(’74) 21 Suth W R 326 (326) (DB). (The omission 
of a party to prefer an appeal against an order or 
remand does not preclude him from questioning 
its legality when it comes up in 1 

from the subsequent decision passed after remand.) 

(’90) 2 All 884 (887) (SB). (The question whether 

the plaintiff has any cause of ^ ,0 “ ° a r 
(’10) 6 Nag L R 78'(80) : 6 Ind Cas 824 (825). 

(The legal effect of a transaction.) 

(’15) 2 AIR 1915 Lah 251 ( 251 ) (DB). (Question of 

(•“aTr 3 Si?£* 681 (684) (DB). (Basest 
( by grant—If evidence is legally sufficient to prove. 

a grant.) 
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In respect of such points it is not necessary that they should have been mentioned 
in the appeal grounds if there can be no legitimate objection on the ground of surprise to 
the other side. 8 It has been held that the power of allowing new points of pure law to be 
raised for the first time in second appeal is discretionary 9 though as a general rule, the 
discretion will be exercised in favour of allowing them to be raised. 10 

Where the new point sets up a right different in kind and not merely in degree 
from that originally set up, it cannot be entertained. 11 

57. New case of mixed questions of law and fact. — It has already been 
mentioned in Note 55 that a question involving questions of fact cannot be taken for the 


first time in second appeal. Therefore, a plea 
and depending on fresh investigation of facts 
time in second appeal. 1 

(’16) 3 AIR 1916 Oudh 199 (201). (Where a party 
set up separation of a joint Hindu family but the 
lower Court finds that the family had been joint, 
the party is entitled in second appeal to argue bis 
case by setting up the existence of the joint Hindu 
family.) 

(’18) 5 AIR 1918 Lab 88(88): 1918 Pun Re No. 31. 
(The question whether the Punjab Alienation of 
Land Act, S. 10 applied to a transaction.) 

(’21) 8 AIR 1921 Lah 229 (231). (Effect of aban¬ 
donment on facts found.) % 

(’22) 9 AIR 1922 Pat 252 (253): 6 Pat L Jour 650 
(DB). (Liability of sons to pay an antecedent debt 
of their father apart from any proof of legal neces¬ 
sity or benefit to the family.) 

(’22) 9 AIR 1922 Pat 281 (284): 6 Pat L Jour 625 
(DB). (If a respondent first comes to know of the 
erroneous order restoring the appeal without any 
notice upon him, he can raise objection to its vali¬ 
dity in second appeal.) 

(’23) 10 AIR 1923 All 173 (174). (Doctrine of marz- 
ul-mout allowed to be taken in the appeal as a 
special grace.) 

(’25) 12 AIR 1925 All 783 (784): 47 All 932 (DB). 
(That S. 19A of Contract Act overlooked.) 

( 25) 12 AIR 1925 Cal 370 (372). (The question 
whether the Amaldhari lease is inadmissible in 
evidence for want of registration.) 

(’25) 12 AIR 1925 Cal 1034(1036) (DB). (Objection 
to admissibility of evidence.) 

(’25) 12 AIR 1925 Lah 65 (65). (Question whether 
a particular defendant was a necessary party and 
could contest the suit.) 

( 27) 14 AIR 1927 Rang 83 (81) : 4 Rang 500. 
(Whether the plaintiff was entitled to maintain the 
suit instituted by him.) 

(’37) 24 AIR 1937 Cal 632 (634). (Landlord con¬ 
tending in lower Courts that the area mentioned 
in kabuliyat was actual area—Finding of both 
Courts against landlord—In second appeal land¬ 
lord contending that area mentioned must be 
assumed to be the area with reference to which 
rent was assessed.) 

(’38) 25 AIR 1938 Mad 405 (410) (DB). (Question 
whether stipulation in a mortgage amounts to a 
clog or not can be raised for the first time.) 

(’38) 25 AIR 1938 Rang 376 (377) : 1938 Rang L 
It 83 (DB). (Plea that on admitted facts plaintiff 


involving a mixed question of law and fact 
will not be allowed to be taken for the first 


was entitled to one-fourth and not half share 
according to Buddhist law of succession.) 

(’36) 23 AIR 1936 Nag 29 (30). (Question whether 

'ancestors of a party were inferior holders or tenants.) 

(’36) 23 AIR 1936 Lah 612(616). (Question of con¬ 
sideration.) 

(’39) 26 AIR 1939 Rang 42 (44) (DB). (Plea of 
interest.) 

(’37) 24 AIR 1937 Sind 230 (231): ' 31 Sind L R 
510 (DB).f (Material facts on record—Whether 
such facts show the trust to be within provisions of 
S. 92, C. P. Code, is a question of law.) 

(’37) 24 AIR 1937 Nag 330 (334): ILR (1937) Nag 
111. (Plea of subrogation.) 

(’37) 24 AIR 1937 Lah 387 (389). (Objection to 
certification on the ground that the payment made 
to the next friend of the minor without leave of 
the Court is not binding on the minor can be taken 
for first time.) • 

8. (’10) 8 Ind Cas 990 (991) (Low Bur). 

[See (’40) 27 AIR 1940 Mad 577 (579). (Point 
raised at the close of hearing of appeal—Point 
allowed to be argued after giving notice to oppo¬ 
site side.)] 

[See also (’42) 29 AIR 1942 Bom 95 (96) (DB). 
(Point of law not mentioned in memorandum of 
appeal but implicit from frame of suit.)] 

Also see O. 41 R. 2, Note 4. 

9. (’72) 17 Suth W R 214 (214, 215) (DB). 
t (’87) 14 Cal 586 (590) (DB). 

(’71) 15 Suth W R 315 (317) (DB). 

(’31) 18 AIR 1931 Cal 565 (567) (DB). 

(’30) 17 AIR 1930 All 726(726). 

(’30) 17 AIR 1930 All 885 (886) (DB). (Good ground 
to be shown for not raising point before.) 

(’21) 8 AIR 1921 All 337 (339) : 43 All 193 (SB). 
[Sec (’35) 22 AIR 1935 All 143 (146).] 

10. f (18) 5 AIR 1918 Cal 13 (17, 18) (SB). 

(’71),15 Suth W R 180 (181) (DB). 

*(’17) 4 AIR 1917 Cal 716 (718) : 44 Cal 47. 

(’25) 12 AIR 1925 Oudh 506 (507). 

11. (’94) 18 Bom 679 (683) (DB). 

f (’36)23 AIR 1936 Rang 260 (262): 14 Rang 738. 

(’37) 24 AIR 1937 All 99 (100). (New point of law 
turning plaint into an entirely different case will 
not be entertained.) 

Note 57 

1. (’41) 28 AIR 1941 Bom 197 (198). 
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For specific questions not allowed on this ground, see the undermentioned cases 2 
and Notes 59 and 60. 


(’24) HAIR 1924 All 877 (878). (Whether the 
arrears of rent were due to any default of the 
mortgagee.) 

t (’33) 20 A I R 1933 Nag 299 (301) : 30 Nag L R 
101. (Plea of vicarious liability.) 

(’34) 21 A I R 1934 All 692 (693). (Adverse posses¬ 
sion.) 

(’85) 9 Bom 285 (287, 288) (DB). 
t (1900) 27 Cal 205 (207) (DB). 

(’05) 1 C P L R 1 (2). 

(’10) 6 Nag L R 3 (6) : 5 Ind Cas 426 (428). 

(*H) 14 Oudh Cos 332 (334): 12 Ind Cas 321 (322). 
(’13) 7 Sind L R 11(15): 20 Ind Cas 523 (525) (DB). 
(’15) 2 AIR 1915 Cal 438 (440) (DB). 

(’18) 5 AIR 1918 Cal 526 (526) (DB). 

(’19) 6 AIR 1919 Oudh 283 (285) : 22 Oudh Cas 3. 
(’19) 6 AIR 1919 Pat 329 (330) (DB). 

(’20) 7 AIR 1920 Cal 530 (530, 531) (DB). 

(’21) 62 Ind Cas 761 (762) (DB) (Cal). 

(’21) 63 Ind Cas 497 (497, 498) (DB) (Cal). 

C22) 9 AIR 1922 Bom 233 (233) (DB). 

(’22) 4 Lah L Jour 432 (434) (DB). 

(’23) 10 AIR 1923 Bom 37 (39) (DB). 
t (’23) 10 AIR 1923 Cal 247 (248) (DB). 

(’23) 10 AIR 1923 Cal 292 (293) (DB). 

(’24) 11 AIR 1924 Bom 469 (469) (DB). 

(’24) 11 AIR 1924 Cal 372 (372) (DB). 

(’24) 11 AIR 1924 Pat 446 (447) : 3 Pat 236 (DB). 
(’25) 12 AIR 1925 Cal 225 (230) (DB). 

(’25) 12 AIR 1925 Nag 104 (106). 

(’26) 13 AIR 1926 All 707 (707, 708) (DB). 

(’26) 13 AIR 1926 Pat 401 (402) : 5 Pat 759 (DB). 
(’27) 14 AIR 1927 All 59 (59). 

(’27) 14 AIR 1927 All 763 (764). 

(’27) 14 AIR 1927 Mad 411 (411). 

(’27) 14 AIR 1927 Mad 455 (455). 

(’27) 14 AIR 1927 Nag 351 (352). 
t (’39) 26 AIR 1939 Rang 42 (44) (DB). (Plea of 
limitation.) 

(’36) 23 AIR 1936 Lah 192 (193) (DB). 

(’35) 22 A I R 1935 Oudh 387 (392) : 11 Luck 82. 

(Plea as to adverse possession.) 

(’35) 22 AIR 1935 Rang 129 (130). 

[See also (’36) 23 A I R 1936 Lah 629 (634) : 17 
Lah 737 (DB). (Doubtful whether a mixed ques¬ 
tion of law and fact can be raised for the first time 
in second appeal.)] 

2. (’43) 30 AIR 1943 Bom 191 (194) (DB). (Pleaof 
plaint in previous suit being acknowledgment.) 

(’41) 28 AIR 1941 Mad 727 (731). (Plea as to deed 
being invalid as opposed to public polioy.) 

(’17) 4 AIR 1917 P C 197 (200) (PC). (Question of 
abatement involving evidence.) 

(’32) 19 AIR 1932 Cal 405 (408) (DB). (Question of 
abandonment of a holding.) 

(’34) 21 AIR 1934 Nag 51 (52). (Plea of estoppel is 
a mixed question of fact and law — Cannot be 
pleaded in second appeal.) 

(’33) 20 AIR 1933 All 493 (495) : 55 All 554 (DB). 
(Question of family settlement not allowed to be 
raised at the hearing of second appeal.) 

(’17) 4 AIR 1917 Cal 817 (817, 818) (DB). (Ques¬ 
tion whether possession adverse or not.) 

(’24) 11 AIR 1924 Cal 245 (248) (DB). (Do.) 


(’27) 14 AIR 1927 Lah 522 (524). (Do.) 

(’14) 1 AIR 1914 P C 33 (33) (PC). (Award—Bind- 
ing nature of.) 

(’29) 16 AIR 1929 Cal 452 (453) (DB). (Bengal 
Municipal Act—Imposition of personal tax under.) 
(’26) 13 AIR 1926 Nag 164 (166). (Omission to 
certify adjustment—If valid.) 

(’22) 9 AIR 1922 Bom 148 (148) (DB). (Gift—Vali¬ 
dity of.) 

(’28) 15 AIR 1928 Cal 49 (49) (DB). (Gift — If 
offends against doctrine of musha.) 

(’29) 16 AIR 1929 Lah 875 (876). (Gift unregistered 
if admissible.) 

(’19) 6 AIR 1919 Cal 1077 (1078) (DB). (Interest- 
Liability to.) 

(’20) 2 Lah L Jour 230 (232). (Lis pendens — 
Plea of.) 

(’26) 97 Ind Cas 611 (612) (Mad). (Question whether 
a mortgage is properly executed.) 

(’21) 8 AIR 1921 Cal 781 (782) (DB). (Mortgage — 
Subrogation—Plea as to.) 

(’24) 11 AIR 1924 Nag 360 (361). (Necessaries — 
What are.) 

(’16) 3 AIR 1916 Sind 53 (54) : 10 Sind L R 38 
(DB). (Legal Necessity—Existence of.) 

(’19) 6 AIR 1919 Cal 161 (162). (Occupancy right— 
Acquisition of.) 

(’21) 8 AIR 4921 Lah 226 (227) : 2 Lah 167 (DB). 

(Onus probandi in a case of custom.) 

(’27) 14 AIR 1927 Mad 528 (529). (Partial partition 
—Maintainability of suit for.) 

(*29) 16 AIR 1929 Lah 266 (267). (Partner’sautho¬ 
rity to bind partnership in winding up.) 

(’27) 14 AIR 1927 All 344 (345) (DB). (Part per¬ 
formance — Plea of.) 

(’29) 16 AIR 1929 Pat 717 (720, 721) : 9 Pat 487. 

(Whether a oertain provision is penal.) 

(’26) 94 Ind Cas 417 (418) (Cal). (Question of proce¬ 
dure dependent on faots.) 

(’19) 6 AIR 1919 Cal 407 (408) (DB). (Registration 
—Validity of—Plea as to.) 

f (’27) 14 AIR 1927 Mad 311 (316) (DB). (Sale 
certificate—What passes under — Question as to.) 
(’14) 1 AIR 1914 Low Bur 166 (168). (Question of 
contest between verbal sale and registered sale.) 

(’21) 3 Lah L Jour 470 (472). (Shamilat land — 
Right to, as natural accretion.) 

(’24) 11 AIR 1924 Cal 353 (354) (DB). (Tenure — 
Nature of.) 

(’22) 9 AIR 1922 Pat 390 (392) : 1 Pat 15 (DB). 

(Ware-house rent—Claim for.) 

(’22) 4 Lah L Jour 432 (434) (DB). (Widow’s power 
under custom to make a gift.) 

(’6.9) H Suth W R 485 (487, 488) (DB). (Plea of 

(’^lYsAIR 1921 Cal 816 (817, 818) (DB). (New 
defence of adverse possession.) „„„ _ 

+ (’38) 25 AIR 1938 Rang 236 (239) : 1938 Rang 
L R 256 (DB). (Validity of security bond executed 
by guardian ad litem.) 

(’36) 23 AIR 1936 Cal 127 (128). (Suit for recovery 
of money — Plea that olaim for interest should be 
limited to 25 per cent., by reason of S. 3, Bengal 
Money-lenders Act.) 
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58. Plea going to the root of the case. — It follows from what has been 
said in Note 56 that a plea of law which goes to the root of a case can be taken up 
even for the first time in second appeal, 1 if it arises from the evidence on record 2 and 
does not depend on other facts or further enquiry on facts. 3 But such a plea will not 
necessarily be allowed in all cases. Where the objection if one which, if it had been taken 
in the lower Courts, might have been cured, it will not be allowed to be taken for the 
first time in second appeal. 4 Thus, a plea of wanfT of cause of action which is merely 
technical and capable of being cured if the objection had been taken in the lower Courts 
cannot be allowed to be raised in second appeal. 6 But where the plea is one which is 
fundamental and incurable , it can be allowed to be raised for the first time in second 
appeal. 0 Thus, an objection that the appellant in the lower appellate Court w r as not 
competent to file the appeal goes to the very root of the appeal and can be raised for 
the first time in second appeal; 7 where such a plea is allowed, the opposite party may be 


given an opportunity to meet it. 8 


(’36)23 AIR 1936 Lah 192 (193) (DB). (Question of 
validity of gift.) 

Note 58 

1. (’42) 29 AIR 1942 Bom 273 (274) : ILR (1942) 
Bom 649. (Plea as to maintainability of suit oc 
application.) 

(’40) 27 AIR 1940 Oudh 92 (93): 15 Luck 92. (Plea 
of want of notice before suit for ejectment.) 

(’68) 10 Suth W R 213 (213) (DB). 

(’10) 6 Ind Cas 464 (465) (All). 

(’23) 10 AIR 1923 All 343 (344). (Though itisordi- 
narily a sound rule of law not to permit a point to 
be taken in second appeal, which has not been 
taken before.) 

(’36) 23 AIR 1936 Lah 448 (448). (Point relating 
to jurisdiction.) 

(’39) 26 AIR 1939 Pat 140 (140). 

2. + (’87) 14 Cal 586 (590) (DB). 

+ (’17) 4 AIR 1917 Cal 716 (718) : 44 Cal 47 (DB). 
(’23) 10 AIR 1923 Lah 491 (492). 

3. (’42) 29 AIR 1942 Pat 79 (80) (DB). 

(’17) 4 AIR 1917 Nag 213 (213). 

(’27) 14 AIR 1927 Bom 157 (158) : 51 Bom 231 
(DB). 

4. (’42) 29 AIR 1942 Pesh 81 (82). (Plea as to juris¬ 
diction of Civil Court in view of S. 21, Punjab Alie¬ 
nation of Land Act.) 

(’39) 26 AIR 1939 Mad 918 (\>19). (Plea as to juris¬ 
diction of Revenue Court.) 

+ (1843) 3 Moo Ind App 229 (242) (PC). 

(’34)21 AIR 1934 Rang 308 (308). (Maintainability 
of suit under S. 53 of the T. P. Act.) 

5. (1864) 1 Suth W R 23 (23) (DB). 

(’69) 11 Suth W R 248 (248) (DB). 

+ (’69) 11 Suth W R 350 (351) (DB). 

(’ll) 9 Ind Cas 385 (387) (Lah). 

(’78) 1 Cal L Rep 421 (424) (SB). 

(’90) 13 Mad 277 (281) (DI3). (Plea of want of notice 
not allowed for the first time in second appeal as, 
though plaint alleged demand of relinquishment 
of possession, yet no issue was taken on it and in 
view of the allegations'.on both sides the point 
could not have arisen.) 

(’12) 15 Ind Cas 584 (586) (Mad). (Notice to quit — 
Want of.) 


+ (’20) 7 AIR 1920 Mad 965 (967) (DB). (Do.) 

(’75) 1 All 269 (271) (DB). (Plea as to notice not 
affecting decision.) 

(’95) 19 Bom 43 (45, 46) (DB). (Suit for declaration 
of plaintiff’s right to be registered in the revenue 
register — Plaintiff had not previously asked the 
Collector to place him on the register—Plea cannot 
be raised for first time in second appeal.) 

6. (’69) 12 Suth W It 24 (26) (DB). (Want of cause 
of action appearing on the plaint.) 

(’70) 14 Suth W R 420 (422) (DB). (Want of cause 
of action going to the root of the case.) 

(’71) 6 Beng L It App 73 (74) (DB). (Plea affect¬ 
ing jurisdiction.) 

+ (’99) 21 All 341 (345) (FB). (Want of cause of 
action appearing on the plaint.) 

(’ll) 12 Ind Cas 111 (112) (SB) (All.) (Do.) 

(93) 18 Bom 110 (113) (DB). (Want of notice in 
ejectment suit.) 

(’10) 5 Ind Cas 336 (337) (All). (Plea of want of 
notice which goes to the root of the case.) 

(’01) 26 Bom 360 (362) (DB). 

(’66) 1 Agra 1 (2) (DB). (Incompetency to bring a 
suit.) 

(’78) 1 All 535 (537) (DB). (Objection affecting arbi¬ 
trator’s procedure.) 

(’79) 3 Bom 437 (438) (DB). (Plaintiffs having been 
adjudicated insolvent.) 

(’83) 6 Mad 76 (78) (DB). (Point that sale of reli¬ 
gious office is void.) 

(’93) 20 Cal 86 (92) : 10 Ind App 191 (1»C). (Impro¬ 
priety of notice of salo under regulation.) 

+ (’01) 28 Cal 324 (328) (DB). (Irregular remand 
under O. 41 R. 23.) 

(’07) 11 Cal W N 1127 (1128) (DB). (A point as to 
jurisdiction under Chota Nagpur Encumbered 
Estates Act.) 

(’17) 4 AIR 1917 Cal 661 (684) (DB). (The point 
whether in the absence of a written and registered 
document creating a right of way the plaintiff’s 
suit for declaration of such a right must fail for 
want of legally sufficient evidence to prove the 
grant.) 

7. (’34) 21 AIR 1934 All 677 (679). 

8. + (’79) 2 Mad 31G (350, 351) (DB). 

(’25) 12 AIR 1925 Mad 67 (68) (DB). 
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c 

in Ple f, 0f j urisdicti °n- — A plea of jurisdiction is a point of law 1 and except 

n cases covered by s. 21 of the Code 2 and S. 11 of the Suits Valuation Act, 18S7, 3 can 

even as a new plea be ra.sed in second appeal, 1 unless such plea cannot be determined 
evidence® X ° r admitted in *e lower Court, 6 or on the facts already in 

See also the undermentioned decision. 7 

60. Plea of limitation, estoppel or res judicata-Pleas of limitation or 

estoppel or of res judicata are all pleas raising questions of law and, on the principles 
mentioned in Notes 56 to 59, can be raised for the first time in second appeal 1 unless — 


Note 59 

1. t(’31) 18 AIK 1931 All 556 (557) (DB). 

(’34) 21 AIR 1934 Sind 123 (125) : 28 Sind L R 
54 (DB). (The plea was allowed to be raised, as it 
depended on public documents which required no 
proof.) 

2. See Notes on Section 21. 

(’27) 14 AIR 1927 Nag 164 (165). (Small cause 
tried as original suit.) 
t (’94) 21 Cal 249 (252) (DB). (Do.) 

(’27) 14 AIR 1927 Nag 120 (120). (Do.) 

f (’33) 20 AIR 1933 Nag 318 (321, 322) : 29 Nag 
L It 342. 

(’05) 2 All L Jour 156 (159). (Wrong Court.) 

(*17) 4 AIR 1917 Pat 598 (599). (Place of suing.) 

3. See Notes on Sections 15 and 21. 

(’76) 25 Suth W R 260 (261) (DB). 

+ (’95) 18 Mad 418 (420) (DB). 

(’01) 24 Mad 43 (45) (DB). 

(’36) 23 AIR 1936 Lah 442 (442). 

4. (’23) 10 AIR 1923 Lah 551 (553) (DB). 

(’34) 21 AIR 1934 Oudh 55 (55): 9 Luck 365 (DB). 
(’90) 13 Mad 25 (27) (DB). 

*(’88) 12 Bom 155 (157) (DB). 

(’89) 13 Bom 424 (427) (DB). 

(’21) 8 AIR 1921 All 290 (291) : 42 All 18 (DB). 
*(’24) 11 AIR 1924 P C 95 (101); 20 Nag L R 33: 

51 Ind App 72 : 51 Cal 361 (PC). 

(’14) 1 AIK 1914 P C 140 (143) : 42 Cal 116 : 41 
Ind App 197 (PC). 

(’85) 7 All 230 (243) (FB). 

(’24) 11 AIR 1924 Nag 372 (373). 

(’72) 18 Suth W R 345 (345)(DB). (Jurisdiction to 
transfer execution proceedings.) 

(’89) 13 Mad 273 (274) (DB). 

(’9G) 20 Bom 86 (96) (DB). 

(’99) 23 Bom 22 (26) (DB). 

(’10) 5 Ind Cas 525 (526) (DB) (Cal.) 

(’08) 35 Cal 470 (474) (DB). 

(’23) 10 AIR 1923. Bom 321 (349) : 47 Bom 843 
(FB). 

(’25) 12 AIR 1925 Bom 162 (162) : 49 Bom 152 
(DB). 

(’26) 13 AIR 1926 All 401 (402). 

(’89) 13 Bora 489 (491) (DB). (Want of appellate 
jurisdiction in the lower Appellate Court.) 

(’12) 15 Ind Cas 669 (670) (DB) (Cal). (Do.) 

(’18) 5 AIR 1918 Lah 369 (370) : 1918 Pun Re 
No. 21. (Do.) 

(’08) 8 Cal L Jour 116 (117) (DB). 

(’32) 19 AIR 1932 All 701 (702) : 54 All 998 (DB). 
(Objection that 6uit must have been brought in 
Revenue Court.) 


(’35) 22 AIR 1935 All 422 (423). 

(’36) 23 AIR 1936 Lah 448 (448). 

(’36) 23 AIR 1936 Pat 177 (178) (DB). (Want of 
jurisdiction cannot be cured by waiver.) 

(’39) 26 AIR 1939 All 49 (51). (Objection that there 
is no proper reference to arbitration and that it 
could not enable arbitrator to make an award, 
relates to question of jurisdiction and can be raised 
at any stage.) 

t (’39) 26 AIR 1939 All 22 (23). 

(’37) 24 AIR 1937 Nag 170 (171) : 19 Nag L Jour 
308 (311) : I L R (1938) Nag 276. 
t (’35) 22 AIR 1935 Oudh 325 (326):11 Luok 106. 
[See also (’32) 19 AIR 1932 All 273 (276) : 54 
All 573 (FB). (Plea entertained in Letters Patent 
appeal.) 

(’35) 22 AIR 1935 Mad 89 (89). (Plea that suit 
should have been instituted on original side instead 
of small cause side taken in revision.)] 

Also see S. 21 Note 3 and O. 41 R. 1, Note 12. 

[See however (’12) 14 Ind Cas 34 (35) (DB) 
(Cal.)] 

5. f (1862) 1862 Suth W R Sup No. 31 (32,33) (FB). 
(’35) 22 AIR 1935 Al) 746 (748) : 57 All 891 (DB). 
(’35) 39 Cal W N 876 (880) (DB). (A question of 

jurisdiction is a question of law but it cannot 
always be allowed to be raised for the first time in 
appeal ; and an Appellate Court should always be 
chary of entertaining points which are not sifted 
in the Court below.) 

6. (’95) 22 Cal 483 (486) (DB). 

7. (’35) 22 AIR 1935 Bom 254 (255). (When a 
small cause suit is tried by a Court without small 
cause powers as a regular suit, without any 
objection on tbe part of the defendant, who does 
not raise any objection either in the trial Court or 
in appeal, he cannot be allowed to raise that point 
in second appeal.) 

Note 60 

1. (’43) 30 AIR 1943 Pesh 43 (45) (DB). (Plea of 
limitation.) 

(’ll) 28 AIR 1941 Bom 197 (198). (Do). 

(’40) 27 AIR 1940 Rang 136 (136). (Plea of res 
judicata.) 

(’39) 26 AIR 1939 Lah 556 (557). (Do.) 

(’14) 1 AIR 1914 All 80 (83): 36 All 370 (DB). (Plea 
of limitation.) 

t (’22) 9 AIR 1922 Lah 240 (241) (DB). (Do.) 

(’68) 10 Suth W R 59 (60) (DB). (Do.) 

(’22) 9 AIR 1922 All 124 (125). (Do.) 

*(’07) 34 Cal 941 (946) (SB). (Do.) 

(’21) 63 Ind Cas 785 (786) (DB) (Cal.) (Do.) 
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(1) they depend on facts which are not admitted or undisputed, 2 or 

( 2 ) they involve questions of fact requiring further evidence, 3 or 


(’06) 33 Col 257 (259) (DB). (Do.) 
t (’15) 2 AIR 1915 Mad 150 (156) (DB). (Do.) 

(•19) 6 AIR 1919 Cal 671 (671) : 46 Cal 455 (457) 
(DB). (Do.) 

(’28) 15 AIR 1928 Cal 870 (871) (DB). (Do.) 

(’27) 14 AIR 1927 All 177 (179). (Do.) 

(’76) 2 Cal 114 (116, 117) (DB). (Do.) 

(’18) 5 AIR 1918 Pat 526 (528). (Do). 

(*85) 1885 Bom P J 34 (35) (DB). (Do.) 

(’88) 1888 Pun Re No. 139 p. 374 (375). (Do.) 

t ("29) 16 AIR 1929 Pat 173(175):8 Pat 107 (DB). 
(Do.) 

(’10) 5 Ind Cas 294 (294) (All). (Do.) 

(’36) 23 AIR 1936 Cal 497 (503) : I L R (1937) 1 
Cal 1 (FB). (Limitation, plea as to.) 

(’39) 26 AIR 1939 Lah 556 (557) : 41 Pun L R 521 
(525). (Plea of res judicata patent on record 
— Whole execution record is to be taken a 9 one 
record.) 

t ('38) 25 AIR 1938 Lah 558 (559). (Plea of 
estoppel.) 

(’37) 24 AIR 1937 Mad 228 (229) (Plea of res 
judicata —Court is bound to entertain it in second 
appeal, even though parties had abandoned it — 
Note : This case is reversed on another point in 
AIR 1938 Mad 501.) 

(’35) 22 AIR 1935 Oudh 387 (392) : 11 Luck 82. 

(lies judicata.) 

[See (35) 22 AIR 1935 - Mad 947 (953). (Plea of 
limitation.)) 

[See also (’98) 1898 All W N 104 (104).) 

[See however (’42) 29 AIR 1942 Lah 217 (219): 
\ k R (1943) Lah 191 (FB). (A new plea of res 
judicata was not allowed to be raised before the 
Full Bench to which that oase had been referred 
by the Letters Patent Bench.)) 

2. (’40) 27 AIR 1940 Pat 480 (482) (DB). 

(’40) 27 AIR 1940 Rang 172 (174). (Estoppel.) 

f (14) 1 A I R 1914 Sind 27 (28) : 8 Sind L R 272 
(DB). (Do.) 

(’18) 5 AIR 1918 Lah 388 (389) (DB). (Plea of res 
judicata.) 

(’37) 24 A I R 1937 Nag 184 (185) : I L R (1938) 
Nag 167. 

[See (’39) 26 AIR 1939 Pat 19 (20) (DB).) 

[See a/so (’43) 30 AIR 1943 Lah 129 (137). (Plea 
of limitation—Not allowed in Letters Patent ap- 
peal as a mixed question of law and fact). 

(’36) 165 Ind Cas 208(209) (Cal). (Pleaof res judi¬ 
cata —Pleadings of suit in which decree relied on 
as res judicata not on record.)) 

3. (’42) 29 AIR 1942 Pat 71 (72) (DB). (Estoppel.) 
CIO) 27 AIR 1940 Nag 7 (8). (Do.) 

(’40) 27 AIR 1940 Nag 163 (173) : I L R (1941) 
Nag 513 (DB). (lies judicata.) 

(’40) 21 Pat L Tim 894 (896) (DB). (Do.) 

(’34) 21 AIR 1934 Mad 551 (552)(DB). (Do.) 
t (’14) 1 AIR 1914 Sind 27 (28) : 8 Sind L R 272 
(DB). (Limitation or estoppel.) 

(’25) 12 AIR 1925 Nag 77 (77) : 22 Nag L R 118. 
(’34) 21 AIR 1934 All 770 (772). 

C14) 1 AIR 1914 Bom 47 (51) : 38 Bom 227 (DB). 
(’17) 4 AIR 1917 All 359 (362) (DB). 


(’18) 5 AIR 1918 Pat 504 (504) (DB). 

(’22) 9 AIR 1922 Pat 398 (399) : 1 Pat 23 (DB). 
f (’23) 10 AIR 1923 Rom 254 (255) (DB). 

(’25) 12 AIR 1925 Mad 986 (988). 

(•28) 15 AIR 1928 Cal 870 (871) (DB). (Case cannot 
be remanded to find out facts ) 

(’29) 16 AIR 1929 Lah 432 (432). 

(’30) 17 AIR 1930 Cal 385 (387) : 57 Cal 114 (DB). 
(’25) 12 AIR 1925 Nag 178 (179). 

(’87) 11 Bora 114 (119) (DB). 

(’09) 5 Low Bur Rul 82 (83) : 3 Ind Cas 711 (712). 

(Limitation and adverse possession.) 

(’29) 115 Ind Cas 680 (681) (DB) (Pat). (Do). 

(’28) 15 AIR 1928 Nag 203 (201). (Plea of prescrip¬ 
tion cannot be raised for the first time in second 
appeal—Limitation and prescription distinguished). 

(’16) 3 AIR 1916 Mad 535 (535) (DB). (Bar of plain¬ 
tiff's suit under S. 7 of the Limitation Act because 
his undivided elder brother would be barred.) 

(’23) 10 AIR 1923 Mad 306 (308). 

+ (’16) 3 AIR 1916 P C 182 (185) : 44 Cal 759: 41 
Ind App 65 (PC). (Depending upon construction of 
akabuliyatin a respect not submitted to the Court 
below.) 

(’29) 16 AIR 1929 Mad 775 (776). (Plea of res judi- 
cata not raised or discussed before the lower Court.) 

(’99) 21 All 416 (448, 449). (lies judicata — The 
observations to the contrary in 4 All 69 (FB) that 
the plea could be entertained even if it involves in¬ 
quiry into facts was held in this case to be merely 
obiter.) 

(’34) 21 AIR 1934 All 692 (693). (Plea of limitation.) 

(’34) 21 AIR 1934 All 941 (942). (Plea of estoppel 
not entertained.) 

(’35) 22 AIR 1935 Bom 326 (327) : 59 Bom 502. 

(Now plea as to estoppel.) 

( 35) 22 AIR 1935 Cal 713 (715). 

(’35) 22 AIR 1935 Mad 725 (726). (Plea of estoppel.) 
t (’37) 24 AIR 1937 All 696(699). (Plea of limitation.) 
(’37) 24 AIR 1937 Lah 312 (312). (Do.) 

+ (’37) 24 AIR 1937 Nag 314 (316) : 1 L R (1937) 
Nag 28. (Do.) ' 

( 37) 24 AIR 1937 Pat 642 (643). (Plea of estoppel 
not raised in the trial Court.) 

f( 39) 26 AIR 1939 All 194(196). (Plea of estoppel.) 

(’38) 25 AIR 1938 Bom 291 (293). (Plea of estoppel 
cannot be allowed to be raised for the first time in 
second appeal, when it would necessitate the taking 
of further evidence of facts.) 

[See (’36) 23 AIR 1936 1> C 258 (259) (PC).] 

[See also (’42) 29 AIR 1942 Cal 586 (587) (DB). 
(Point relating to estoppel raised in written state¬ 
ment not pressed in trial Court — It cannot be 
raised in appeal.) 

(’35) 22 AIR 1935 Cal 713 (715) (DB). (Question 
of estoppel is not a pure question of law; when 
the plea of estoppel, therefore, has not been raised 
in the Courts below it cannot be raised for the 
fir3t time in second appeal.) 

(’36) 23 AIR 1936 Cal 181 (183). 

(’84) 8 Bom 535 (537) (BB).] 

Also see O. 41 It. 1 , Note 12. 
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(3) they depend on a possible question regarding which the party adversely 
affected might have adduced evidence. 4 

But even a plea which could be raised for the first time in second appeal cannot 
be heard at the hearing of the appeal unless it has been set out in the memorandum of 
appeal or unless the Court grants leave under O. 41 R., 2. 6 

Where an objection on the ground of limitation was taken in the trial Court but 
the issue was found against, and the High Court remanded the case without passing any 
judgment on that issue, it was held that where the case came upon second appeal again, 
the question of limitation could be gone into. 6 

An objection that the second appeal is barred by limitation can be raised at the 
hearing, if the appeal had been admitted ex parte . See O. 41 R. 9, Note 2 . 

61. Plea abandoned or waived is barred. — It has been seen in sections 9 
and 21 that no amount of consent by parties can give jurisdiction and that there can be 
no waiver or abandonment of such a plea. 1 Where, however, a plea whether of fact or 
of law is one which could bo waived or abandoned and is so abandoned, it cannot 
be raised again in second appeal. 2 Whether a plea has been abandoned or waived has 
to be gathered from the conduct of the party in the Courts below. 3 Thus, where points 
taken in the pleadings or in the memorandum of first appeal are not pressed in the trial 
Court or in the lower Appellate Court, as the case may be, 4 or where parties conduct the 


4. (’16) 3 AIR 1916 Mad 535 (535) (DB). 

[See also (’34) 21 AIR 1934 Oudh 55 (55) : 9 
Luck 365 (DB). (Plea of bar of S. 47, C. P.Code.)] 

5. *(’93) 15 All 123 (128) (SB). 

(’91) 13 All 580 (581) (DB). 

*(’82) 4 All 69 (70, 71, 72) (FB). (Section 542 of 
the old Code (O. 41 R. 2) applied.) 

(’23) 10 AIR 1923 Lab 560 (563). (4 All G9 fol- 
lowed.) 

(’14) 1 AIR 1914 All 2 (3). (Do.) 

[See also (’31) 18 AIR 1931 All 556 (557) (DB). 
(Objection on the ground of jurisdiction was 
allowed to be raised under the provisions of 
O. 41 R. 2.)] 

Also see O. 41 R. 2, Note 5. 

6 . (’67) 7 Suth W R 67 (69) (DB). 

Note 61 

1. (’36) 23 AIR 1936 Pat 177 (178) (DB). 

[See also (’27) 14 AIR 1927 Mad 273 (274). (Plea 
of res judicata is akin to plea of jurisdiction and 
can be raised though abandoned.) 

2. (’10) 6 Ind Cas 795 (795) (DB) (All). 

(’32) 19 AIR 1932 Lah 343 (343) : 13 Lab 185 
(DB). (Abandoning mixed issues of law, custom 
and fact.) 

(’33) 20 AIR 1933 Cal 865 (870) (DB). 

(’78) 2 Cal L Rep 208 (208) (DB). 

(’9G) 23 Cal 374 (392) (DB). * 

(’20) 7 AIR 1920 Nag 45 (45) : 16 Nag L R 89. 
(This case is overruled on another point in A I R 
1938 Nag 366 : ILR(1938) Nag 461.) 

(’21) 8 AIR 1921 Lah 294 (295) (DB). 

(’21) 63 Ind Cas 490 (492) (All). 

(’09) 2 Ind Cas 848 (849) (All). (Parties impleaded 
without objection.) 

(’22) 9 AIR 1922 Oudh 102 (105). 

(’23) 10 AIR 1923 Lah 252 (252) (DB). 

(’24) 11 AIR 1924 Cal 541 (541) (DB). 

(’25) 12 AIR 1925 Oudh 510 (511). 


(’26) 13 AIR 1926 Nag 160 (161). 

(’27) 14 AIR 1927 Mad 75 (76). 

(’29) 16 AIR 1929 Pat 717 (720, 721) : 9 Pat 487 
(DB). (Mixed question of law and fact.) 

(’31) 18 AIR 1931 Sind 170 (176) : 25 Sind L R 
403 (DB). (Do.) 

(’30) 17 AIR 1930 Oudh 268(269,270) (DB). (Point 
of pure law.) 

f (’27) 14 AIR 1927 Oudh 37 (37) (DB). (Do.) 

(’30) 17 AIR 1930 Lah 148 (149) (DB). (Future 
interest denied by trial Court—No cross-objeotions 
in first appeal — Cannot be claimed in second 
appeal.) 

(’72) 18 Suth W R 37n (DB). (Objection to juris- 
diction not pressed before lower Appellate Court.) 
(’ll) 11 Ind Cas 408 (409) (DB) (Lah). 

(’37) 24 AIR 1937 Lah 174 (176). (Decree trans¬ 
ferred for execution without following procedure 
under O. 21 R. 5—Objection as to irregularity in 
procedure can be waived.) 

(’36) 23 AIR 1936 Bom 10 (11) : 60 Bom 34^DB). 
(Objection as to maintainability of a suit, if not 
brought in the lower Court, will be deemed to 
have been waived and cannot be raised in second 


appeal.) . . 

[See (’37) 24 AIR 1937 Mad 228 (229). (Court is 
bound to entertain plea of res judicata even though 
abandoned by parties. NOTE. — This jyi9e is 
reversed on another point in AIR 1938 Mad o01.)] 

Vlso see O. 41 R. 1. Note 12. 

}. (’02) 26 Bom 410 (413) (DB). 

|. (’41) 28 AIR 1941 Mad 612 (614). (Plea as to locus 

standi of plaintiff to sue.) * , 

•41) 28 AIR 1941 Pesh 69 (72) (DB). (Absence of 

cause of action—Plea, as to.) 

•18) 5 AIR 1918 P C 53 (55) : 40 AU 497 (PC). 

•34) 21 AIR 1934 Pat 55 (57). 

’71) 15 Suth W R 392 (392) (DB). 

’70) 14 Suth W R 423 (424) (DB). 
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case in the lower Courts as if certain facts are admitted, 5 or where the findings of the 
trial Court are not challenged in the first Appellate Court, 0 such points will be taken to 
be abandoned or waived and cannot be raised in second appeal. Similarly, objections as 
to the admissibility or exclusion of evidence if not raised in the trial Court or in the lower 
Appellate Court cannot be raised in second appeal. 7 But the mere fact that the lower 
Appellate Court has not referred to a certain point does not necessarily mean that the 
point was abandoned. 8 

62. Who may appeal and who may not. — The matter has been fully 
discussed in Notes G, 7 and 8 of S. 9G. The questions as to who may and who may not 
prefer a second appeal will be governed by the same principles. 

63. Remand. — Where, in appeal from an order of remand the High Court 
determines a question of law, the decision of the question will be final for all purposes 
and in any appeal that may be subsequently made to the High Court. 1 See also o. 41 , 
Rules 23 and 25. 

64. Ex parte appellate decree is subject to second appeal _Under the 

Code of 1859 there was a conflict of views on the question whether a second appeal lay 
against ex parte decrees passed in first appeals. Some decisions held that the only remedy 
was to proceed under s. 119 of the said Code (corresponding to o. 9 R. 13 of the present 
Code). 1 Others held that a second appeal was also competent. 2 

This conflict has been set at rest by the last paragraph of S. 584 of the Code- of 
1882 re-embodied as sub-s. ( 2 ) to s. 100 and there is now no doubt that a second appeal 
from an ex parte appellate decree is competent. 3 


t (’19) 6 AIR 1919 Oudh 30 (30). 

(’35) 22 AIR 1935 All 1004 (1008) (DB). 

(’35) 22 AIR 1935 Pat 351 (352). 

5. (’70) 13 Suth W R 91 (94) (DB). 

(’75) 23 Suth W It 174 (175) (DB). 

[See (’35) 22 AIR 1935 Oudh 1G3 (164). (Admis- 
sion of a mixed question of law and fact made in 
lower Appellate Court cannot be withdrawn in 
second appeal.)] 

6 . (’43) 30 AIR 1943 All 196 (197) (DB). 

(’43) 30 AIR 1943 Peah 66 (67) (DB). 

(’10) 6 Ind Cas 331 (332) (DB) (All). 

7. (’40) 27 Allt 1940 Bom 63 (64) (DB). (Objection 
as to inadmissibility under S. 63A, Dekkhan 
Agriculturists’ Relief Act.) 

(’68) 10 Suth W R 50 (50) (DB). (Admission). 

(’72) 18 Suth W It 105 (105) (DB). (Do). 

(’23) 10 AIR 1923 Cal 378 (379) (DB). (Do.) 

+ (’27) 14 AIR 1927 Mad 1107 (1108). (Do.) 

+ (’12) 16 Ind Cas 213 (214)(DB)(Cal). (Exclusion.) 

(’69) 11 Suth W It 418 (419)(DB). (Refusal to sum¬ 
mon witnesses — Objection not taken in Court 
below.) 

(’70) 2 N W P H C It 206 (206, 207) (DB). (Exclu¬ 
sion of evidence.) 

(’69) 12 Suth W It 470 (471) (DB). (Refusal to sum¬ 
mon — Objection taken but not pressed in first 
appeal.) 

(’ll) 12 Ind Cas 691 (691) (DB) (Bom). (Evidence 
dispensed with in trial Court and not offered in 
first Appellate Court.) 

(’69) 12 Suth W R 363 (364) (DB). (Refusal to take 
evidence — Party content to rest hi3 case in the 


lower Appellate Court on the evidence let in.) 

(’88) 13 Bom 33G (337) (DB). (Do.) 

[See also (1900) 24 Bom 591^394, 596) (DB). 
(Admission.)] 

Also see Note 55. 

8 . (’43) 30 AIR 1943 Mad 455 (457). 
t (’29) 16 AIR 1929 Lah 81 (82). 

(’09) 4 Ind Cas 30 (30, 31) (Mad) (DB). 

[See (’37) 39 Pun L It 312 (312). (Lower Appel¬ 
late Court not noticing in judgment point taken 
in grounds — Presumption is that it is abandon¬ 
ed in absence of affidavit to contrary.)] 

[See also (’13) 18 Ind Cas 367 (368) (Oudh). (Plea 
raised in written statement of the defendant not 
made subject of issue and not brought by the 
plaintiff-appellant to the notice of the lower Appel¬ 
late Court — Defendant can raise it in second 
appeal.)] 

Note 63 

1. (’93) 15 All 413 (414) (DB). 

Note 64 

1. See for instance (’66) 3 Mad II C R 109 (110) 
(DB). 

2. (’69) 10 Suth W It 450 (451). 

(’73) 20 Suth W R 402 (103). 

(’77) 3 Cal 228 (229) (DB). 

(’78) 2 Mad 75 (76) (DB). 

3. *(’86) 8 All 354 (357, 358) (FB). 

(’92) 16 Bom 117 (118) (DB). 

(’96) 19 Mad 414 (416) (DB). 

t (’22) 9 AIR 1922 Lah 439 (440): 3 Lah 357 (DB) 

(’25) 12 AIR 1925 Cal 497 (498) (DB). 

(’29) 117 Ind Cas 229 (229) (DB) (Lah). 
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102 . [S. 586.1 No second appeal shall lie in any suit of the nature 
No second appeal cognizable by Courts of Small Causes, 2 when the amount 
m certain suits. or va i ue 0 f th e subject-matter of the original suit does 

not exceed five hundred rupees. 

[1877, S. 586; 1861, S. 27.] 


Synopsis 

11. Suits for money. 


1. Scope and object of the section. 

2. Suits of the nature cognizable by Courts 

of Small Causes. 

3. Effect of trying small cause suits as ordi¬ 

nary suits. 

4. Suit includes execution proceedings. 

5. Suits for accounts. 

6 . Suits for contribution. 

7. Suits for damages. 

8 . Suits for maintenance. 

9. Suits relating to marriage. 

10. Suits for mesne profits. 


12. Suits relating to immovable property. 

13. Suits for rent. 

14. Suits for title. 

15. Suits for declaration. 

16. Suits for specific performance of contract. 

17. Suits relating to trusts. 

18. Appeal from order of remand in suits of 

small cause nature. 

19. Appeal from order of review in suits of 

small cause nature. 

20. Other cases. 


NOTE to the Synopsis. See the Notes indicated for the following topics : 


Appeal from order refusing to re-admit an appeal. 
See Note. 1. 

Effect of decision when question of title is raised. 
See Note 2. 

It is the character of the suit as originally framed 
that determines whether second appeal lies or 
not. See Note 2. 

Pecuniary value of the suit is determined from 
plaint allegations. See Note 2. 

Prayer for declaration does not alter the nature of 
the suit. See Note 15. 

Return of plaint involving question of title. See 
Note 2. 


Suits for money had and received. See Note 11. 
Suits for taxes and cesses. See Note 13. 

Suits for grazing fee. See Note 13. 

Suit for rent or alternatively for damages. See 
Note 13. 

Suit for value of paddy cut and misappropriated. 
See Note 7. 

Suit for money advanced for partnership business. 
See Note 5. 

Suits on mortgage. See Note 12. 


1. Scope and object of the section. — Section 27 of the Provincial Small 

Cause Courts Act (IX of 1887) enacts that where a suit of a small cause nature is tried by 

a Court of Small Causes, its decree or order is final, i. e., no appeal lies therefrom. 

Section 37 of the Presidency Small Cause Courts Act (xv of 1882 ), enacts a similar 

provision. This section provides that where a suit of a small cause nature is tried not by 

a Small Cause Court, but by a Court in its ordinary jurisdiction , the decree or order 

is not open to a second appeal} “ The object of this section,” said White, C. J., m 

Sundaram Aiyar v. Sennia Naicken , 2 “is to take away the right of second or speojal 

appeal where the value of the subject.matter of the original suit does not exceed Rs. 500 

in the case of all suits which as regards their subject-matter would lie within the 

jurisdiction of Courts of Small Causes but which are outside that jurisdiction by reason ol 

the amount claimed being beyond the pecuniary limit of the Small Cause jurisdiction. 

treated as application for revision under S. 115 — 
It is not revisable under S. 25, Provincial Small 

Cause Courts Aot.) . . ■, 

(’35) 22 AIR 1935 All 574 (575). (Suit transferred 

from Small Cause Court to ordinary Court by 
District Judge under S. 24 —Deoree of latter Court 
is open to appeal but not subject to second appeal 
if the value of suit does not exceed Us. 500./ 

2.*(1900) 23 Mad 547 (554) (FB). 


Section 102 — Note 1 
1. (’ll) 28 AIR 1941 Mad 665 (665). 

(•24) 11 AIR 1924 Lab 619 (619). 

(•35) 22 AIR 1935 Bom 254 (255). (Nature of suit 
and not Court in which it is tried, determines 
right of appeal.) 

(*37) 24 AIR 1937 Oudh 244 (245) : 13 Luck 204. 
(Do.) 

(’36) 23 AIR 1936 Oudh 129 (129). (Case can be 
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Similarly, if an order is passed by the executing Court in execution of a decree in a suit 
of a small cause nature, the order is not open to second' appeal though it may be within 
section 47. 3 The reason is that when no second appeal will lie in the suit iteelf no such 
appeal will lie from an order in execution of the decree in such suit. 4 

This section will apply even where the suit has been referred to arbitration. 6 But 
it does not apply to an order refusing to re-admit a first appeal dismissed for default as 
an appeal lies from such order under o. 43 R. 1 (t). 6 

An objection that a second appeal to the High Court was barred under this section 
can be raised in- the Letters Patent appeal for the first time as it is an objection affecting 
the jurisdiction of the Court. 7 

2. Suits of the nature cognizable by Courts of Small Causes. —Every 
suit is of a small cause nature except those that are excepted from the cognizance of a 
Court of Small Causes, by the second schedule of the Provincial Small Cause Courts Act, 
1887. 1 The test therefore for finding out whether a particular suit is or is not of the 
nature cognizable by Courts of Small Causes is to see whether it is excepted under that 
schedule. 2 Where it is not so excepted and the value of the suit is less than Rs. 500, no 
second appeal will lie from the decree. 3 It is the character of the suit as originally framed 
and presented to the Court that will determine the nature of the suit, 4 and not the 
defence which may be set up, 6 or the character which it may assume in the course of, and 
after the trial by operation of findings by the Court. 6 As to whether the value of the suit 


3. (’39) 26 AIR 1939 Sind 360 (360) : IBR (1939) 
Kar 312 (343) (DB). (Bar of appeal under the 
seotion also applies to surety against whom an 
order is passed in execution.) 

4. (’21)8 AIR 1921 All 55 (55): 43 All 403 (DB). 
[See however (’22) 9 AIR 1922 Lab 290 (291) : 

3 Lab 141 (DB). (While determining whether 
second appeal lies against order passed in execu¬ 
tion proceedings, the amount of the 6ubjeot- 
matter of the suit and not the amount to be re¬ 
covered is to be considered.)) 

5. (*68) 10 Suth W R 205 (205) (DB). 

C70) 13 Suth W R 233 (233) (DB). 

6 . (’83) 1883 l>un Re No. 100, p. 311 (312) (DB). 

7. (’40) 27 AIR 1940 Cal 528 (528) (DB). 

Note 2 

1. See S. 15 of the Provincial Small Cause Courts 
Act, 1887. 

2. (1900) 23 Mad 547 (558, 559). 

See the speech of the Honourable Mr. Ilbert, 
“Gazette of India” January 2, 1886, Sup., p. 8. 
(*37) 24 AIR 1937 Oudh 244 (245) : 13 Luck 204. 
(’35) 22 AIR 1935 Rang 386 (386) : 13 Rang 633 
(FB). 

3. (’31) 18 AIR 1931 Oudh 49 (49). 

(’85) 11 Cal 169 (171, 172) (DB). 

(•36) 23 AIR 1936 Nag 276 (277). 

t (*39) 26 AIR 1939 Sind 35 (35): ILR (1939) Kar 
134 (DB). (Suit for recovery of terminal tax on 
moveable property valued at less than Rs. 500 — 
No second appeal lies.) 

4. C01) 24 Mad 508 (511) (DB). 

(1900) 23 Mad 547 (556) (FB). 

(’24) 11 AIR 1924 Cal 405 (406J : 51 Cal 02. 

(’16) 3 AIR 1916 Bom 106 (106): 41 Bom 367 (DB). 
(Nature of the suit and not the forum is to be 
considered.) 

(’31) 18 AIR 1931 Oudh 411 (411) (DB). (Plaint 


allegations coming under Art. 35 (ii) of Act IX of 
1887—Suit tried on regular side without objection 
by defendant — Second appeal lies, though plaint 
allegations subsequently appear to have been de¬ 
signedly made.) 

(’16) 3 AIR 1916 All 343 (343). 

[See however (’40) 27 AIR 1940 Mad 507 (508, 
509). (Suit for rent against tenants—As originally 
filed it was one of small cause nature—Plaintiff’s 
cosharers added afterwards as defendants — Suit 
involving question of title as shares of cosharers 
came up for ‘determination — Held that suit 
ceased to be of small cause nature and second 
appeal lay.)] 

5. (’15) 2 AIR 1915 Nag 124 (125): 12 Nag L R 47. 
+ (’91) 15 Bom 400 (405) (DB). 

(’76) 1876 Pun Re No. 109, p. 230 (231) (DB). (A 
plea of title raised by defendant does not oust 
Court’s jurisdiction.) 

(’09) 5 Bom L R 398 (403) (DB). 

(’85) 1885 Pun Re No. 8, page 16 (16) (DB). 

(’35) 22 AIR 1935 Oudh 413 (414). (Accordingly 
in a suit for damages in regard to the cutting of 
certain trees and appropriation of fruits which is 
of a nature cognizable by a Court of Small Causes, 
a second appeal is barred under S. 102, even 
though the defendant raises a question of title to 
the land under the trees.) 

6 . (’24) 11 AIR 1924 Mad 844 (844). 

(•19) 50 Ind Cas 629 (630) (Nag). 

(•28) 15 AIR 1928 Lah 764 (765). (Where plaintiff 
brought a suit for ejectment and reoovery of rent 
below Rs. 500 but abandons case of ejectment 
second appeal is not barred.) ' 

+ C08) 32 Bom 356 (360) (DB). (Suit for specific 

performance and in the alternative fordama<-es_ 

First Court awarding damages and the appellate 
Court dismissing the suit—Second appeal lies.) 



974 [S 102 N 3] 


SECOND APPEAL 


is less than rs. 5oo or not is to be determined on the allegations in the plaint 7 and not 
upon the nature of the defence pleaded or of the relief granted. 8 The mere fact that a 
Small Cause Court returns a plaint under s. 23 of the Provincial Small Cause Courts 
Act, 1887, to be presented to another Court .on the ground that it involves a question of 
title will not alter the nature of the suit for the purposes of this section. 9 Nor would the 
nature of the suit be affected by the fact that the Small Cause Court decides a question 
of title incidentally raised. 10 

If a claim is partly within the jurisdiction of Small Cause Courts and partly 
within the jurisdiction of the regular Courts, the plaintiff is entitled to file a suit in the 
regular Courts, 11 but a collateral claim to which the plaintiff is not entitled, but put 
forward in the plaint will not deprive the suit of the character of a small cause. 12 

See also Notes 5 to 17. 


3. Kffect of trying small cause suits as ordinary suits. — If instead of 
trying a small cause suit in a summary way it is tried in the ordinary manner as a regular 


(’10) 35 Bom 29 (32) : 7 Ind Cas 955 (956) (DB). 

(’28) 108 Ind Cas 898 (898) (Oudh). 

(’12) 13 Ind Cas 493(494) (Oudb). (In an ejectment 
suit the awarding of damages only by the Court 
will not bar a second appeal.) 

(’25) 12 A I R 1925 Bom 440 (441) : 49 Bom 596. 
(Plaintiff omitting a portion of claim subsequently 
—Suit does not change its character.) 

(’12) 13 Ind Cas 174 (175) (Mad). 

(’01) 25 Bom 417 (417) (DB). 

(’13) 40 Cal 537 (540) : 21 Ind Cas 120 (120, 121) 
(DB). (Suit having small cause character tried in 
ordinary manner — Character of the suit Is not 
altored thereby.) 

(’89) 11 All 13 (14) (DB). (To determine whether 
second appeal lies or not under this section,, the 
shape in which the suit is originally brought must 
be looked to, and not the shape in which the case 
comes up in appeal.) 

(’18) 5 AIR 1918 Mad 162 (162) (DB). (Character 
of suit is not altered by a subsequent amending 
Act passed at the time of the second appeal.) 

(’31) 18 AIR 1931 All 595 (595) (DB). 

(’12) 13 Ind Cas 907 (908) (DB) (Cal). 

(’38) 25 AIR 1938 Cal 336 (337): ILR (1938) 2 Cal 
81. (A suit bona fide framed as a mortgage suit, 
although the only claim which could be established 
by the plaintiff is a money claim is still a mortgage 

suit.) _ , „ 

7. (’24) 11 AIR 1924 Cal 405 (406) : 51 Cal 62. 

(’01) 27 All 200 (202) (DB). i% 

8 . (’10) 7 Ind Cas 778 (780) (DB) (Cal). (Commis¬ 
sioner's finding increasing the valuation does not 
alter the naturo of the suit as originally brought.) 

(’86) 6 Suth W R 152 (153) (DB). 
t (’06) 30 Mad 212 (213) (DB). (Appealability deter¬ 
mined by 6ubject-matter of the suit, and not by the 
amount claimed in execution.) 

9. (’43) 47 Cal W N 664 (666) (DB). (Though in 
such a case a first appeal will lie.) 

(’40) 27 AIR 1940 Cal 399 (400). (First appeal is 
competent in such a case.) 

(’98) 20 All 480 (481) (DB). 

(’ll) 12 Ind Cas 957 (957) (DB) (Mad), 
t (’97) 24 Cal 557 (560, 561) (DB). 

(’02) 6 Cal \V N 687 (688) (DB). 

(’92) 15 Mad 98 (99) (DB). 


(’28) 15 AIR 1928 Nag 136 (136). 

(’21) 8 AIR 1921 Oudh 144(144). (Suit for damages 
for value of trees cut on plaintiff’s land.) 

* (’26) 13 AIR 1926 Mad 622 (622) (DB). 
t(‘29) 16 A I R 1929 Mad 389 (390). (Suit for 
damages for use and occupation.) 

(’29) 16 AIR 1929 Mad 525 (526). (Suit for rent or 
in the alternative for damages for use and occu¬ 


pation.) 

(’29) 16 AIR 1929 Mad 781 (781). (Suit for use and 
occupation on the ground of permissive possession.) 
(’37) 24 AIR 1937 Oudh 244 (245) : 13 Luck 204. 

10. (’25) 12 AIR 1925 All 821 (822). 

(’87) 9 All 591 (601) (SB). 

(’14) 1 AIR 1914 All 516 (517). 

(’85) 9 Bom 259 (265) (DB). 
f (’91) 15 Bom 400 (405) (DB). 

(’97) 21 Bom 248 (249) (DB). . 

| (’01) 25 Bom 625 (628, 629) (DB). 

(’08) 32 Bom 560 (562) (DB). w v 

(’13) 37 Bom 675 (680): 20 Ind Cas 974 (975)(FB). 
(’14) 1 AIR 1914 Bom 302(302):38 Bom 190 (DB). 
(1864) 1 Suth W R 35 (35) (DB). 

(’67) 7 Suth W R 73 (73) (DB). 

(’68) 10 Suth W R 272 (272) (DB). . 

(’72) 18 Suth W R 104 (105) (DB). 

(’77) 2 Cal 470 (471) (FB). 

(’97) 24 Cal 557 (560, 561) (DB). 

(’02) 6 Cal W N 687 (688) (DB). 

(’10) 6 Ind Cas 415 (415) (DB) (Cal). 

(’18) 5 AIR 1918 Cal 528 (528) (DB). 

(’23) 10 AIR 1923 Cal 321 (321) (DB). 

(’12) 16 Ind Cas 201 (201, 202) (DB) (Mad). 

(’81) 3 Mad 127 (129) (FB). 

*(’81) 3 Mad 192 (195, 199) (FB). 

(’91) 1 Mad L Jour 166 (167). 

(’26) 13 AIR 1926 Mad 656 (656) (DB). 

(’29) 16 AIR 1929 Mad 389 (390). 

(’15) 2 AIR 1915 Nag 43 (44) : 11 Nag L* R 160. 
(’77) 1877 Pun Re No. 75, page 191 (191) (DB). 
(’82) 1882 Pun Re No. 38, page 111 (112) (DB). 
(1864) 2 Mad H C-R 184 (186) (DB). 

(’35) 22 AIR 1935 Oudh 413 (414). 

Also see Notes 12 and 15. . 

11. (’17) 4 AIR 1917 Mad 128 (129) (DB). 

12. (’01) 24 Mad 508 (511) (DB). 
f (’06) 28 All 293 (294) (DB). 
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suit, the mistake will not alter the character of the suit which will nevertheless be subject 
to all the incidents of a small cause suit. 1 Therefore no decree or order in such a suit will 
admit of a second appeal. 2 


4. Suit includes execution proceedings. — The term suit in this section 
includes execution -proceedings also, 1 so that an order passed in execution of a decree in 
a suit cognizable by a Small Cause Court is not subject to second appeal when the 
amount or value of the subject-matter of the original suit does not exceed rs. 500 . 2 Where 
a Small Cause Court decree is transferred from the small cause side to the regular side 
for execution and an order is passed in execution, it may be open to a first appeal under 
the provisions of s. 42 of the Code but a second appeal will be barred under this section. 3 
The test in all cases is wh$t was the nature or value of the suit, the decree in which is 


Note 3 

1. (*13) 40 Cal 537 (540) : 21 Ind Cas 120 (121) 
(DB). 

(’01) 25 Bom 417 <417). 

(’04) 26 All 358 (360) (DB). 

(’17) 4 AIR 1917 All 159 (160) : 39 All 101. 

(’03) 5 Bom L R 398 (403) (DB). 
t (’88) 12 Bom 486 (489) (DB). 

(’92) 15 Mad 298 (300) (DB). 

[ See (’36) 40 Cal W N 698 (702). (Suit of small 
cause nature tried by Judge as an ordinary suit 
and not as a Small Cause Court Judge — Judge 
having the powers of a Small Cause Court Judge 
to try suits of that value — His decision must be 
taken to be a decision of a Small Cause Court.)] 

[See also (’41) 28 AIR 1941 Mad 867 (867).(Small 
cause suit tried by Judge having small cause 
powers but suit numbered as original suit — No 
appeal lie3.)] 

2. (’41) 28 AIR 1941 All 144 (145) : I L R (1941) 

All 216 . (Suit of small cause nature tried as original 

suit because there was a prayer for declaration _ 

Held, suit was of small cause nature, declaratory 
relief being merely incidental.) 

(’26) 18 AIR 1926 Mad 622 (622) (DB). 

(’28) 15 AIR 1928 Nag 136 (136). 

(’20) 7 AIR 1920 Oudh 231(231):23 Oudk Cas 117. 
(’31) 18 AIR 1931 Oudh 49 (49). 

(1900) 23 Mad 547 (5G3) (FB). 

(’83) 7 Bom 100 (101) (DB). 

(’85) 9 Bom 259 (265) (DB). 

(’04) 26 All 358 (360) (DB). 

(’13) 19 Ind Cas 362 (363) (All.) 

(’25) 12 AIR 1925 All 821 (822). 

(’71) 11 Bom II C R 194 (196) (DB). 

(’94) 21 Cal 249 (250,252) (DB). 

(’98) 25 Cal 872 (873) (DB). 

(’ll) 12 Ind Cas 957 (957) (Mad) (DB). 

(’17) 4 AIR 1917 Mad 897 (898) (DB). 

(’22) 9 AIR 1922 Mad 352 (353) (DB). 

[See (’09) 33 Mad 323 (326): 1 Ind Caa 543(544) 
(FB). (Decision given by the lower Appellate Court 
in such a suit was set aside by the High Court in 
revision.) 

(’09) 33 Bom 664 (666): 3 Ind Cas 816 (817) (DB).] 

Note 4 

1. (’74) 20 Suth W R 421 (421) (FB). 
t (’18) 5 AIR 1918 Cal 925 (926): 45 Cal 519 (DB). 
(’26) 13 AIR 1926 All 345 (345). 

+ (’67) 8 Suth W R 112 (113) (DB). 


(’96) 18 All 481 (482) (FB). 

(’89) 12 Mad 116 (117) (DB). 

(’24) 11 AIR 1924 Mad 32 (32) (DB). 

[See (1900) 27 Cal 484 (486, 487).] 

2. (’41) 28 AIR 1941 Oudh 101 (102, 103). 

(’77) 2 All 112 (115) (DB). 

(’99) 12 C P L R 12 (12). 

(’96) 18 All 481 (481) (FB). 

(’06) 30 Bom 113 (115) (DB). 

(’85) 11 Cal 169 (172) (DB]. (Qucere.) 

(’98) 25 Cal 872 (874) (DB). 
f (’1900) 27 Cal 484 (488). 
t (’12) 16 Ind Cas 975 (977) (DB) (Cal). 

(’88) 11 Mad 130 (132) (DB). 

(’89) 12 Mad 116 (117) (DB). 

(’24) 11 AIR 1924 Mad 32 (32). 

(’15) 2 AIR 1915 Nag 91 (91) : 11 Nag L R 99 
(’13) 18 Ind Caa 245 (245, 246) (Oudh). 

(’18) 5 AIR 1918 Oudh 269 (269). 

(’86) 1886 All W N 181 (182) (DB).‘ 

(’21) 8 AIR 1921 All 55 (55) : 43 All 403 (DB). 
(’24) 11 AIR 1924 All 263 (264) : 46 All 73. 

(’26) 13 AIR 1926 All 345 (345). 

(’67) 8 Suth W R 112 (113) (DB). 

(’67) 8 Suth W R 321 (321) (DB). 

(’20) 7 AIR 1920 Cal 174 (174) (DB). 

(’18) 5 AIR 1918 Mad 1368 (1368) (DB). 

(’24) 11 AIR 1924 Mad 367 (367) (DB). 

(’25) 12 AIR 1925 Mad 742 (742) (DB). 

(’18) 5 AIR 1918 Pat 624 (624) (DB). 

(’76) 1876 Pun Re No. 65, page 124 (124) 

(’90) 12 All 579 (580) (DB). 

(’27) 14 AIR 1927 All 740 (740). 

(’12) 12 Ind Cas 959 (960) (DB) (Mad). • 

(’17) 4 A I R 1917 Mad 188 (189) (DB). (Order 
refusing to set aside a sale in execution of a small 
cause decree.) 

(19) 6 AIR 1919 Mad 264 (265) (DB). 

(’05) 8 Oudh Cas 405 (407) (DB). 

C??) *5 AIR 19:W »>nd 360 (360): ILR (1939) Kar 

Sectioli 3 J7 ) J15 ^ {Even thou " h the order is under 

Also see Section 42 Note 5 and Section 47 Note 84 

3. (’27) 14 AIR 1927 All 740 (740) 

Ub).* 15 A 1 K 1928 Bom 534 < 537 ) : 53 Bom 46 

(’21) 8 AIR 1921 Cal 242 (243) (DB) 

(’07) 11 Cal W N 861 (862) (DB) 

(’09) 31 All 1 (2) (DB). ' 

Also see Section 42 Note 5 and Section 47 Note 84 
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sought to be executed and not the nature of the proceedings in execution 4 or the actual' 
amount affected by the order sought to be appealed against. 6 So where execution was 
applied for in a Munsif’s Court for Rs. 422-14-0 the value of the suit being above Rs. 500, 
it was held that a second appeal lay. 6 / 

5. Suits for accounts. — See Arts. 29, 30 and 31 of the Second Schedule of the 
Provincial Small Cause Courts Act, 1887. A suit for accounts is not one cognizable by a 
Court of Small Causes. 1 A suit is one for accounts which seeks for a decree ordering the 
defendant to render accounts or which involves investigation of accounts between the 
parties. 2 A suit for a definite sum of money due on an account is not excepted from the 
cognizance of a Court of Small Causes. 3 But if it is necessary to take accounts in order 
to grant relief to the plaintiff, it will be a suit for account. 4 

As to suits for mesne profits, see Note 10 . 

6. Suits for contribution. — Two classes of suits for contribution have been 
excepted from the cognizance of Courts of Small Causes by Arts. 41 and 42 of the Second 
Schedule of the Provincial Small Cause Courts Act, 1887 — 


4. See (’06) 30 Bom 113 (114). 

5. \ (’85) 11 Cal 169 (172) (DB). 

(’07) 30 Mad 212 (213) (DB). 

(’22) 9 AIR 1922 Lah 290 (291) : 3 Lah 141 (DB). 
[See also (’15) 2 AIR 1915 Cal 268 (271). 

(’21) 8 AIR 1921 Bom 229 (230) : 45 Bom 223. 
(Petition under O. 21 R. 71 to recover deficiency 
of price from a defaulting purchaser on re¬ 
sale.)] 

6 . (’90) 12 All 581 (586). 

Note 5 

1. (’13) 21 Ind Cas 537 (538) (DB) (Cal). 

(’ll) 10 Ind Cas 883 (884) (DB) (Cal). 

2. + (’96) 23 Cal 884 (890) (FB). 

(’17) 4 AIR 1917 Mad 476 (477). 

(’01) 1901 Pun Re No. 13, p. 47 (49) (DB). 

(’02) 5 Oudh Cas 130 (131). (The word ‘account’ in 
the suit means a suit where account is expressly 
asked for — It also includes suits in which there 
must be an account.) 

(’89) 1889 Pun Re No. 92, p. 329 (330). (Suit for 
profits out of a partnership business.) 

(’70) 1870 Pun Ro No. 71 p. 191 (193). (Suit for 
profits in virtue of an agreement to share equally 
the profit and loss of a certain contract.) 

(’81) 6 Cal 551 (553) (DB). (Suit involving questions 
of partnership account.) 

(’63) 10 Suth W R 214 (214). (Do.) 

(’15) 2 AIR 1915 All 60 (61), (Suit for partnership 
account with an alternative prayer for the dissolu¬ 
tion of the partnership.) 

3. (’40) 27 AIR 1940 Cal 528 (528) (DB). 

(’97) 19 All 513 (514) (DB). (Suit by a retired part¬ 
ner for money alleged to have been agreed to be 

paid to him.) ^ . 

(’10) 6 Ind Cas 336 (338) (DB) (Cal). (Suit for 
damages between date of payment of mortgage 
money and date of possession—See however 19 Ind 
Cas 427.) 

*(’96) 23 Cal 884 (890) (FB). (Suit for mesne pro¬ 
fits is cognizable by a Small Cause Court.) 

(’05) 27 All 200 (202) (DB). (Suit by widow of a 
priest for recovery of books and money received by 


defendant as agent of plaintiff’s husband is not 
one for accounts.) 
f (’05) 28 Mad 394 (396) (DB). 

(’12) 13 Ind Cas 159 (160) (DB) (Mad). 

(’12) 8 Nag L R 36 (38) : 14 Ind Cas 786 (787). 

(’12) 14 Ind Cas 573 (573) (Mad). 

(’20) 7 AIR 1920 Mad 783 (783) (DB). (Suit for 
specific sum as half share of the profits of land.) 

(’21) 8 AIR 1921 Lah 173 (173). (Suit on agree¬ 
ment to share proceeds of a tenancy is small 
cause.) 

(’09) 4 Ind Cas 618 (619) (Mad). (Suit against an 
agent for some specific items of money.) 

(’13) 20 Ind Cas 518 (519) (DB) (Mad). (Do.) 

(’78) 2 Cal L Rep 17 (18) (DB). (Suit for account 
papers and documents and for an account of agency 
and in default for damages.) 

(’04) 26 All 358 (360, 361) (DB). 

(’73) 20 Suth W R 4 (5) (DB). (Suit for an un¬ 
accounted balance by an agent to conduct law 


suits.) 

’14) 1 AIR 1914 Mad 100 (100). (Suit for value of 
goods received.) 

’71) 15 Suth W R 89 (89). (Suit by agent for 
wages.) 

’98) 21 Mad 366 (367) (DB). (A suit for balance 
struck between partners is a simple money suit.) 
’ll) 11 Ind Cas 15 (16) (Lah). 

’01) 28 All 293 (294) (DB). (Suit for recovery of 
balance struck with prayer for declaration that the 
partnership is dissolved does not oust the Small 
Cause Court of its jurisdiction.) 

’19) 6 AIR 1919 Cal 328 (328). (Money advanced 

for partnership business.) , 

■30) 17 AIR 1930 Lah 613 (613). (Artiole 31 does 
not apply to suit by cosharers for recovery of value 
of their share of produce realized by other co- 
sharers.) 

•81) 6 Cal 284 (289) (DB). 

’14) 1 AIR 1914 All 108 (108) (DB). (Though pre- 

/>AnM Via oQAflrtfiined only by examin¬ 


ing accounts.) 

4. + (’12) 13 Ind Cas 159 (160) (Mad). 
(’17) 4 AIR 1917 Mad 476 (477). 
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(1) suit by a cosharec in joint property or by a member of an undivided family 

for contribution in respect of money paid by him on account of the 
property or family ,* and 

( 2 ) suit by a co-mortgagor who has redeemed the property, for contribution 

from his co-mortgagors. 3 

AH other suits for contribution are small causes. For such suits, see the under¬ 
mentioned cases. 3 It should be remembered that contribution implies the existence of a 
joint liability of the parties and arises when one or some of them alone has or have 
discharged such liability /* Where there is no joint liability , there can be no contribution. 5 
Thus, where B and c, agents of A, mortgage A’s property on their own account, and in 
order to save the property A pays off the mortgage and sues B and c for the amount, the 
suit is not one for contribution. 6 Again, a suit in respect of a liability created by the 
payment itself is not a suit for contribution excepted from the cognizance of a Court of 
Small Causes. 7 Thus, a suit for recovery of a share of the cost of repairing common 
property is not a suit for contribution within the meaning of Art. 41 of Act IX of 1887. 9 

7. Suits for damages. — See Article 35 of the Provincial Small Cause Courts 
Act and the undermentioned cases. 1 


Note 6 

1. (’09) 4 Ind Cas 59 (60) (All). 

(’15) 2 AIR 1915 All 118 (118). (Property does not 
cease to be joint because enjoyed by the sharers 
separately.) 

(*15) 2 AIR 1915 Cal 310 (311) (DB). 

(•96) 23 Cal 189 (191) (DB). 

(*16) 3 AIR 1916 Cal 954 (955) (DB). 

(’12) 14 Ind Cas 735 (735) (Cal). (But a suit for 
rent of certain lands of which plaintiff was a 
registered tenant but not for any interest in the 
land is small cause.) 

(*12) 17 Ind Cas 90 (91) (DB) (Cal). (The fact that 
the recorded tenant transferred his share before 
the whole amount sued for fell due does not put 
the suit outside the scope of Art. 41.) 

2. See (’28) 15 AIR 1928 Cal 593 (596) : 55 Cal 
1193. (Per Cuming, J.—Suit by purchaser from a 
joint owner mortgagor—Mukherji, J., dissenting.) 

3. (’20) 7 AIR 1920 Cal 995 (99G): 62 Ind Cas 504 
(505) (DB). (Joint decree for mesne probts.) 

(’25) 12 AIR 1925 Mad 970 (970). (Joint pro-note 
—Suit for contribution.) 

(’89) 12 Mad 349 (351) (DB). 

C24) 11 AIR 1924 Mad 790 (790). 

(T2) 15 Ind Cos 218 (219) (Mad). 

(’26) 13 AIR 1926 All 456 (156). (Suit between co¬ 
judgment-debtors.) 

(’l l) 1 AIR 1914 Oudh 385 (385). (Do.) 

(’04) 14 Mad L Jour 480 (481) (DB). (Do.) 

('06) 28 All 292 (293) (DB). (Do.) 

1 ”21) 62 Ind Cas 051 (652) (DB) (Cal). (Do.) 

(’38) 15 Cal 713 (714) (DB). (Do.) 

(’07) 4 All D Jour 543 (544). (Do.) 

4. f (’15) 2 AIR 1915 Cal 278 (279) (DB). 

*(’28) 15 AIR 1928 Cal 593 (596) : 55 Cal 1193 
(13B). 

Also see S. 9 Note 31. 

5. (’18) 5 AIR 1918 All 167 (168) : 40 All 135 
(DB). (Decree against *1 and D —A to be primarily 
liable —B to be liable on A’s default.) 


(’15) 2 AIR 1915 Cal 278 (279) (DB). (So is a suit by 
the plaintiffs for recovery of money paid by them 
for the benefit of the defendants.) 

t (’81) 3 All 66 (72) (DB). 

(’88) 15 Cal 652 (656) (FB). 

(’14) 1 AIR 1914 All 406 (407). (Suit to recover the 
amount paid by a purchaser for incumbrance on 
property represented to be free from incumbrance.) 

6 . (’15) 2 AIR 1915 All 317 (317). 

(’24) 11 AIR 1924 All 787 (788) (DB). (A and B 
mortgaging only the property of A, B having no 
interest in it—Suit for contribution issmallcause.) 

7. (’07) 30 Mad 212 (213) (DB). 

8 . (’92) 15 Mad 155 (156) (DB). 

Note 7 

1. Malicious prosecution. 

C68) 10 Suth W R 115 (115) (DB). 

(’89) 1889 l'un Re No. 30, p. Ill (112). 

(’90) 14 Bom 100 (101) (DB). 

(’70) 4 Beng L R App 59 (60) (DB). 

(’84) 1884 Pun Re No. 143, p. 375 (375) (DB). 

(’88) 1888 Pun Re No. 93, p. 262 (263) (DB). 

(’15) 2 AIR 1915 Nag 67 (68) : 12 Nag L R 7. 
(Damages for causing pollution.) 

Obstruction or diversion of water course. 

(’96) 1896 Pun Re No. 71, p. 207 (208) (DB). (An 
encroachment on the bank of a channel is not ob¬ 
struction to water course.) 

(’13) 21 Ind Cas 393 (394) (DB) (Cal). 

(’95) 18 Mad 28 (29). (Obstruction diverting flow of 
water from plaintiff's land is obstruction within 
cl. 35 (1) of Sch. II of Act IX of 1887.) 

(’86) 6 Suth W R 7 (7) (DB). 

COG) 1906 Pun Re No. 134, p. 498 (499) (DB). 

C96) 20 Bom 233 (285) (DB). 

(’15) 2 AIR 1915 Mad 35 (35). 

Inducing person to break contract. 

(*23) 10 AIR 1923 Lah 244 (244). 

Ccmpensatlon for offences against property 

(’40) 27 AIR 1940 Rang 100 (102) : 1940 Rang L 
R 1. (Plaint alleging that defendants without per- 
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8. Suits for maintenance. — See Article 38 of the Second Schedule of the 
Provincial Small Cause Courts Act, IX of 1887. Before the date of that Act, suits 
for maintenance based on a contract, bond, family arrangement or agreement, could be 
brought as a small cause. 1 Such a suit will now be barred under Art. 38 of the Provincial 
Small Cause Courts Act, 1887, whether the maintenance is claimed under a will or by 
agreement or on a personal obligation. 2 But if the right to maintenance has been 
recognized and does not arise for determination, a claim for arrears will be a suit for 
money and hence a small cause. 3 A suit must, if it is to be excepted under Art. 38 of the 
Small Cause Courts Act from the cognizance of a Court of Small Causes, be in substance 


mission and consent occupied and used plaintiff's 
land and cut and removed Dhani leaves — No 
mention of theft or trespass—Suit is of small cause 
nature—No second appeal lies.) 

(■39) 26 AIR 1939 Pat 216 (216). (Suit for recovery 
of price of trees cut and misappropriated not 
amounting to offence under Ch. 17, I. P. C., is 
small cause.) 

(’36) 23 AIR 1936 Nag 276 (277). (Suit for damages 
for cutting and removal of trees — No allegation 
of criminal act or intent — Suit is of small cause 
nature.) 

(’35) 22 AIR 1935 Oudh 413 (414). (Suit for damages 
for cutting trees and appropriation of fruits is of 
a small cause nature.) 

(’94) 1894 Pun Re No. 119, p. 456 (459). 

(’33) 20 AIR 1933 Mad 636 (637). (Suit for value of 
timber removed by defendant from custody of Court 
by its order—Value of timber lees than Rs. 500— 
Suit is of small cause nature.) 

(’96) 1896 Pun Re No. 80, p. 255 (256) (DB). 
(1900) 1900 Pun Rc No. 94, p. 384 (384) (DB). 
(’15) 2 AIR 1915 Nag 43 (44) : 11 Nag L R 160. 
(’67) 7 Suth W R 73 (73) (DB). 

(’69) 11 Suth W R 369 (370) (DB). 

(’ll) 35 Mad 726 (727) : 11 Ind Cas 31 (31). 

(’92) 15 Mad 298 (300) (DB). 

(’03) 26 Mad 176 (178). 

(’17) 4 AIR 1917 Mad 897 (898) (DB). 

(’68) 3 Agra 290 (291) (FB). 

(’90) 17 Cal 707 (710) (DB). 

(’10) 6 Ind Cas 415 (415) (DB) (Cal). 

(’19) 50 Ind Cas 629 (630) (Nag). 

(’27) 14 A I R 1927 All 288 (288) : 49 All 440 

(’30? 130 Ind Cas 481 (482) (DB) (All). 

(’23) 10 AIR 1923 Lab 39 (39). 

(’28) 15 AIR 1928 Lah 887 (887). 

(’24) 11 AIR 1924 All 430 (431). 

(’26) 13 AIR 1926 Lab 228 (228). (Suit for mis- 

appropriation of offerings ^ a shrine.) 

/> 23 ) 10 AIR 1923 Cal 568 (568) (DB). 

(’26) 13 AIR 1926 Cal 1230 (1231). (Suit for price 
of paddy cut and misappropriated not amounting 

to a crime is small cause.) 

(’ 27 ) 14 AIR 1927 Rang 262 (263) : 5 Rang 338. 

(’21) 8 AIR 1921 Oudh 144 (144). 

(’31) 18 AIR 1931 All 595 (595) (DB). 

Damage* for wrongful dlttralnt. 

(’02) 25 Mad 540 (542) (DB). 

(’89) 21 Mad 239 (240) (DB). 

(’97) 24 Cal 163 (165) (DB). 

(’02) 24 All 517 (518). 


(’06) 16 Mad L Jour 353 (353) (DB). 

Wrongful distraint and wrongful attachment • 

(’36) 23 AIR 1936 Nag 257 (257) : I L R (1937> 
Nag 19. (Suit for damages for wrongful attach¬ 
ment and negligence—Not of small cause nature.) 
(’09) 3 Ind Cas 429 (429) (DB) (Cal). (Where the 
warrant was merely issued and money paid 9 suit 
for money paid is only a small cause.) 

(’89) 22 Mad 457 (459) (DB). 

(’97) 24 Cal 163 (165) (DB). 

(’ll) 9 Ind Cas 537 (538) (All). 

(’13) 18 Ind Cas 695 (695) (All). 

(’ll) 33 All 306 (308) : 9 Ind Cas 317 (318) (DB). 
[See also (’12) 36 Bom 443 (445) : 15 Ind Cas 505 

(’72) 6 18^Suth W R 283 (283) (DB). (Suit for 
money paid by an unsuccessful olaimant to prevent 

sale of his property attached.) 

(’02) 12 Mad L Jour 349 (350) (DB). (Suit for 

damages for trespass is v a / ®°^ 11 .^ a “ se / r . x 
(’09) 1 Ind Cas 592 (593) (DB) (Cal). (Do.) 

(’33) 20 AIR 1933 Lab 363 (363). (Suit to recover 
compensation for loss suffered on account of 
percolation of drain water is suit of small cause 
nature.)) 

Damages for breach of contract • 

(’36) 23 AIR 1936 Lah 293 (294). (Suit for damages 
for breach of contract and for refund of earnest 
money—Suit of small cause nature.) 

(’36) 23 AIR 1936 Oudh 129 (129). 

Note 8 

1. (’87) 1887 All W N 94 (95). (Based on a con¬ 
tract.) 

(’78) 2 Bom 624 (632) (FB). 

[Sec (’83) 7 Bom 537 (538).] 

2. (’89) 1889 Pun Re No. 123, p. 417 (418). 

(’01) 23 All 495 (496) (DB). 

(’03) 1903 All W N 226 (227). (Following 23 All 

t?92) 16 Bom 267 (268) (DB). (Maintenance 
payable under a written agreement does not lie in 
a Court of Small Causes.) 

(’97) 20 Mad 29 (30) (DB). (Maintenance payable 

. under a written agreement.) 

(•04) 26 All 321 (325) (DB). (Suit by a widow 
against her husband’s brother for recovery of 
income of the property assigned to her by way of 
annuity.) 

(’31) 18 AIR 1931 Bom 286 (286). 

(•18) 5 AIR 1918 All 398 (399) : 40 All 52. 

(’12) 16 Ind Cas 13 (14) (All). 

3. f (’90) 1890 All W N 201 (203). 
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a suit for maintenance. 4 Thus, a suit by a guardian of a minor’s person against the 
guardian of his property to recover the amount payable to the minor for his maintenance 
can be brought in a Small Cause Court, as the payment is from his own property. 6 

9. Suits relating to marriage. — Suits for compensation for breach of contract 
of betrothal or promise of marriage are not cognizable by Small Cause Courts and are 
excluded expressly by Article 35 of Act IX of 1887. The word “compensation” includes 
compensation for loss sustained by the plaintiff in consequence of the articles got ready 
for the marriage, being wasted or damaged, and also the cost of presents or ornaments. 1 
It has the same meaning as in S. 73, Contract Act, 1872. 2 

10. Suits for mesne profits. — In order that a person in wrongful possession 
may be liable for mesne profits, it is not necessary that he should have actually received 
any profits at all. Even if he might have received with due diligence any profits, he 
would be liable. 1 The High Courts of Calcutta 2 and Lahore 3 have held that a suit for 
mesne profits is not, therefore, a suit “for the profits of immovable property belonging 
to the plaintiff which have been wrongfully received by the defendant” within the 
meaning of Art. 31 of Act IX of 1887, and is, therefore, a small cause. The Madras High 
Court has, on the other hand, held 4 that since an account has, in some sense to be taken 
in ascertaining the amount of mesne profits, the suit will fall under the said article and 
is, therefore, not a small cause. The Bombay, 6 Rangoon 0 and Nagpur 7 High Courts have 
also taken a similar view. Where, however, the claim is for a definite sum of money 
as mesne profits, it will not, as has been seen in Note 5, be a suit for an account and 
will not be covered by Art. 31, and will, therefore, be cognizable by a Court of Small 
Causes. 0 The Allahabad High Court has taken a contrary view. 0 

The words wrong fully received in Art. 31 mean received under a claim of title 
that cannot lawfully be substantiated. Thus, a suit by a cosharer for his share of the 
profits recovered by another cosharer does not fall under the article. 10 

11. Suits for money. — All suits for money whether had and received, 1 or 

4. (’05) 2 All L Jour 697 (698). 

(•14) 1 AIK 1914 Mad 1G (17) : 38 Mad 553. 

(’03) 13 Mad L Jour 471 (471). 

5. (’17) 4 AIR 1917 Mad 870 (870) (DB). 

Note 9 

1. \ (’88) 15 Cal 833 (834) (DB). 

(’01) 24 Mad 652 (653) (DB). 

(’16) 3 AIR 1916 Mad 1138 (1138) : 38 Mad 274 : 

19 Ind Cas 700 (700). 

(•12) 14 Ind Cas 837 (838) (Upp Bur). 

(’07) 1907 Pun lie No. 125, p. 611 (612). 

(’89) 1889 Pun Re No. 132, p. 460 (461) (DB). 

2. (’12) 14 Ind Cas 837 (838) (Upp Bur). 

Note 10 

1. See S. 2 (12) of the Code. 

2. f (’96) 23 Cal 884 (889) (FB). (Overruling 18 Cal 
316, Ghoso and Bannerjeo JJ., dissenting.) 

(’10) 6 Ind Cas 336 (338) (DB) (Cal). 

(’10) 7 Ind Cas 778 (779) (DB) (Cul). 

(’68) 10 Suth W R 375 (375) (DB). 

3. (’02) 1902 Pun Re No. 35, p. 132 (134) (FB). 

[See also (1900) 1900 Pun Re No. 94, p. 384 (386) 

(DB). (Suit for value of crops cut and carried by 
person in wrongful possession being an action for 
damages and not for an account is not excluded 
from cognizance of Small Cause Court.)) 


4. f (’02) 25 Mad 103 (107) (FB). (22 Mad 196 and 
24 Mad 118 overruled.) 

(’03) 13 Mad L Jour 136 (137) (DB). 

(’95) 5 Mad L Jour 232 (233). 

(’08) 18 Mad L Jour 88 (89). 

(10) 34 Mad 502 (503) : 8 Ind Cas 162 (162) (DB). 

5. ( 01) 25 Bom 85 (89) (DB). 

6. (’28)15 AIR 1928 Rang 102(10G):G Rang 60(FB). 

7. (’03) 16 C I* L III (2). 

(’35) 158 Ind Cas 1119 (1120) (Nag). 

8. (’01) 25 Bom 625 (630) (DB). 

t (’06) 30 Bom 147 (151, 152) (DB). 

9. (’10) 8 Ind Cas 270 (272) (All). 

(’01) 23 All 437 (438) (DB). 

10. (’04) 6 Bom L R 370 (373) (DB). 

(’09) 34 Bom 171 (173): 4 Ind Cas 830 (831) (DB). 
(’10) 7 Ind Cas 390 (390) (Mad). 

(*04) 26 All 358 (360) (DB). 
f (’31) 18 AIR 1931 All 551 (552). 

[See also (’10) 7 Ind Cas 487 (489) (Cal). (Suit for 
recovery of money due to the plaintiff under the 
terms of conveyance of immovable property.)] 

Note 11 

1. (’82) 4 All 19 (20) (DB). 

(’83) 5 All 531 (532) (DP,). 

( 93) 17 Bom 42 (45) (DB). (Share in the profits of 
mam villages.) 
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payable under an award, 2 or on contracts generally, 3 or wrongfully collected and retained 
by the defendant, 4 could be brought in a Small Cause Court if they are within the 
specified pecuniary limits. See also the undermentioned cases. 6 

12. Suits relating to immovable property. — The policy of the Provincial 
Small Cause Courts Act, 1887, is to exclude suits relating to immovable property from the 
cognizance of Courts of Small Causes, See Arts 4 to 7 and 9 to 13 of the Second Schedule 
of that Act. A suit for possession 1 or for partition 2 or for sale or foreclosure or redemption 
of a mortgage of immovable property 3 or for the determination - of any other right to or 

[But see (1900) 1900 Pun Re No. 2, p. 5(7) (DB). 
(Suit for recovery of jagir income wrongfully re¬ 
tained does not come under the cognizance of a 
Small Cause Court.)] 

5. (’99) 26 Cal 842 (844). (Claim in respect of ex¬ 
cess payments made by a tenant in respect of rent 
against the landlord under the Bengal Tenancy 
Act.) 

('69) 4 Beng L R App 46 (47). (Suit against Gov¬ 
ernment for recovery of money from nazir who stole 
it from Court.) 

(’10) 5 Ind Cas 438 (438) (DB) (Mad). (Suit to re¬ 
cover moiety of cess paid.) 

(’24) 11 AIR 1924 Lah 619 (619). (Suit for tax 

illegally levied.) ' 

(’69) 11 Suth W R 30 (31) (DB). (Money paid in 

excess of rent due.) , 

(1864) 1864 Suth W R (Gap) 297 (297) (DB). (Suit 
for refund of revenue paid by lessee.) 

(•79) 4 Cal 595 (597) (DB). (Suit for money paid by 
an unsuccessful claimant to an attached property 
to save it from being sold.) - . , 

(*14) 1 AIR 1914 All 322 (323). (Suit by a landlord 
against his tenant to recover costs of sweepers em¬ 
ployed under municipal orders to keep the premises 
clean ) 

(•73) 5NWPHOR24 (25) (DB). (Suit for value 

of trees and fish.) . 

(•37) 24 A I R 1937 Oudh 244 (245) : 13 Luck 204. 
(Money wrongfully recovered in execution by defen¬ 
dant from plaintiff — Suit for such money is small 

cause ) * 

(•35) 22 AIR 1935 All 574 (575). (Suit for recovery 

(•36^23 AIR 1936 Pat 102 (102). (Suit for recovery 
of money value of bhaoli produce of mahua trees 
is suit for money and not suit for rent.) 

(’39) 26 AIR 1939 Sind 35 (35) : I L R (1939) Ear 
134. (Suit for recovery of terminal tax on move- 

able property is small cause.) . 

(’36) 40 Cal W N 698 (701). (Suit for rent against 
certain defendants with alternative claim for money 
against certain other defendants — Bar of second 
appeal in regard to latter claim by virtue» of this 
section — Bar cannot be avoided by reason of the 

composite nature of the suit.) 

Note 12 


(’13) 37 Bom 700 (701): 21 Ind Cas 181 (182) (DB). 
(Suit for recovery of a share in the profits of a 
Kulkarni vatan.) 

(’82) 4 All 6 (8) (DB). 

f (’01) 4 Oudh Cas 89 (92) (DB). (Wrongfully 
retained.) 

(’89) 1889 Pun Re No. 81, p. 303 (304) (DB). 

(’88) 1888 Pun Re No. 188, p. 485 (486) (DB). 

(’92) 1892 Pun Re No. 84, p. 291 (292) (DB). 

(’ll) 1911 Pun Re No. 20 : 9 Ind Cas 579 (580). 
(’ll) 11 Ind Cas 410 (410) (DB) (Lab.). 

(■13) 1912 Pun Re No. 120 : 18 Ind Cas 532 (532). 
(’89) 1889 Pun Re No. 204, p. 718 (720). 

[But see (’26) 13 AIR 1926 Lah 228 (228). (Suit 
for recovery of offerings to a shrine from their 
wrongful appropriators is not a small cause suit.)] 

2. (’90) 13 Mad 344 (346) (DB). 

f (’24) 11 AIR 1924 Mad 485 (485) (DB). (A suit 
to enforce an award is not the same as one to 
enforce a contract.) 

(’12) 6 Sind LR 85(85): 16 Ind Cas 868 (869) (DB). 
[But see (’75) 7 N WT H C R 157 (161).] 

3. (’02) 24 All 208 (209) (DB). (For money paid to 
a vakil for filing suits.) 

(’81) 3 All 37 (40) (DB). (Value of produce of 
mango trees held by tenant agreed to be given.) 
(’08) 1908 Pun Re No. 9, p. 68 (69). (On bailment.) 
(’14) 7 Low Bur Rul 138 (139) : 25 Ind Cas 933 
(934). 

(’66) 1 Agra 275 (276) (DB). ~~ , QO 

(’20) 7 AIR 1920 Cal 781 (781) : 59 Ind Cas 188 
(189) (DB). (Value for coal supplied.) 

(’71) 15 Suth W R 65 (66) (DB). (Suit on bond.) 
(’30) 17 AIR 1930 All 702 (703) (DB). (Do.) 
t (’85) 7 All 896 (897, 898) (DB). 

('68) 10 Suth W R 79 (80) (DB). 

(’21) 8 AIR 1921 Lab 173 (173). (Suit on an agree- 

('^GGlnd cis 285 (286) (Lah). (Suit for interest 
on a mortgage bond is simply for money.) 

[Sec also (’12) 15 Ind Cas 3o2 (352) (Mad).] 

[See however (’87) 1887 Pun Re No. 74, p. 154 
(155). (Suit not cognizable by a Court of Small 
Causes as the liability of the defendant did not 
arise under any arrangement between the parties JJ 
[But see ('87) 9 All 691 (G00, 601) (SB). (Not 
cognizable by a Small Cause Court as question of 
title relating to immovable property was directly 

involved.)] , 

4. (’71) 15 Suth W R 397 (397) (DB) 

(’87) 1887 Pun Re No. 2, p. 6 (6) (DB). 

(’83) 7 Bom 100 (101). 

(’15) 2 AIR 1915 All 396 (396). 

(’32) 19 AIR 1932 Mad 220 (226). 

[Sec also (’69) 12 Suth W R 29 (30).] 


1. ('ll) 9 Ind Cas 133 aSlHCaO fStanaiog trees ) 
(’29) 16 A I R 1929 Rang 200 (203) . 7 Rang 70 

(1900)* 190oVun Re No. 60, p. 239LjffAv , DB) 
(’10) 35 Bom 29 (32) : 7 Ind Cas 955 (956) (DB). 

2. See Article 5 Schedule II of the Provincial Small 

Cause Courts Act. _ __ 

3. (’90) 1890 Pun Re No. 24, p. 65 (bb). 
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interest in immovable property 4 is not a small cause. A suit for title relating to immovable 
property cannot be tried by a Small Cause Court. 6 But a suit which is a small cause does 
not cease to be so merely because a question of title is incidentally involved in the suit. 0 


* ' ■ ■ . ^ 

f (’66) 2 Bom HCB1 (3). 

(*71) 15 Suth W R 265 (266) (DB). 

(’25) 12 AIR 1925 All 205 (205). 

(’38) 25 AIR 1938 Cal 336 (337) : I L R (1938) 2 
Cal 81. (Suit framed bona fide as mortgage suit 
though alternative prayer for money is claimed— 
Section 102 does not apply.) 

4. (’40) 27 AIR 1940 Mad 507 (508, 509). (Suit 
mainly involving question of title in respect of 
allocation of shares of cosbarers in land.) 

(’97) 20 Mad 155 (156) (DB). (Interpleader suit by 
the Secretary of State against persons claiming 
compensation under the Land Acquisition Act.) 
(’01) 28 Cal 235 (237) (DB). (Suit to set aside sale 
of immovable property.) 

(’03) 13 Mad L Jour 499 (499) (DB). (Suit by mem- 
ber of tarwad for maintenance out of tarwad pro¬ 
perty.) 

+ (’87) 9 All 591 (601) (SB). (Arrears of Malikana.) 
(’07) 6 Cal D Jour 218 (220). 

(’21) 8 AIR 1921 All 68 (69) : 43 AU 681 (DB). (A 
suit for ear chaharum or one-fourth share of the 
sale proceeds of a bouse.) 

.+ (’82) 6 Bom 512 (515) (FB). (To recover baluta 
or aya leviable on crops of village land.) 

(’94) 1894 All WN 113(113) (DB). (Suit for nankar 
allowance.) 

(’14) 1 AIR 1914 Bom 238 (238) : 39 Bom 131 (DB). 
(Suit by an inamdar for the recovery of sums pay¬ 
able by a khatedar in respect of certain immovable 
property held by him under the inamdar as his 
superior holder.) 

(’18) 5 AIR 1918 Mad 1 (2) : 41 Mad 374 (FB). 
(Mirashi right is an interest in the village lands 
and the thunduwaram payable to the mirasdar is 
not of the nature of “rent” but comes under the 
general expression "dues” in Art. 13.) 

(’95) 1895 Pun Re No. 13, page 48 (49) (DB). 
(’11)9 Ind Cas 1 (1) (Cal). 

(’98) 1898 Pun Re No. 80, page 278 (278) (DB). 

(Suit for the recovery of tolls.) 

(’97) 1897 Pun Re No. 48, page 215 (216). (Do.) 
(’13) 35 All 156 (157) : 18 Ind Cas 282 (283). (Do.) 
[See (’16) 3 AIR 1916 Mad 445 (445) (DB). (A 
suit for the’recovery of due3 according to plaintiff 
by reason of his hereditary oflice as purveyor of 
ghee to a temple for a fixed annual allowance.) 
(’92) 8 Mad D Jour 228 (230). 

(’18)5 AIR 1918 Mad 366 (367) : 41 Mad 528 
(DB). (Suit by an hereditary arcbaka of temple 
to recover from the defendant, the trustee, the 
amount which was due to him in respect of his 
office.)] 

The following suits are not suits for the deter¬ 
mination of a right to or interest in immovable 
property: 

(’13) 19 Ind Cas 628 (629) (DB) (All). (Suit for 
participation in income of religious endowment.) 
(’15) 2 AIR 1915 Nag 106 (107) : 11 Nag L R 100. 
(A suit by malguzar to recover the value of manure 
under a wajib-ul-arz.) 


(’ll) 36 Mad 126 (127): 12 Ind Cas 171 (172). (Suit 
for rent and cesses.) 

(’28) 15 AIR 1928 Mad 21 (22) (DB). 

(’97) 21 Bom 387 (391) (DB). 

(’20) 7 A I R 1920 All 123 (124) (DB). (Suit for 
money forcibly taken away.) 

(’23) 10 AIR 1923 All 420 (420). (Suit for money.) 

(’26) 13 AIR 1926 Lah 276 (277). (Suit for cesses 
improperly collected.) 

(’69) 12 Suth W R 29 (30) (DB). (Suit for share of 
malikana realised by the collector.) 

(’15) 2 AIR 1915 Nag 124 (125) : 12 Nag L R 47. 

(’ll) 10 Ind Cas 267 (267) (DB) (Mad). (Suit for 
the recovery of unpaid purchase money.) 

(’97) 1 Cal W N 140 (141)(DB). (Suit by an auction- 
purchaser against the decree-holder for refund of 
the purchase money.) 

(’98) 20 All 80 (81). (Do.) 

(’26) 13 AIR 1926 Nag 65 (65). (Suit for recovery 
of purchase money by a vendee after the sale falls 
through.) 

(’06) 8 Bom L R 369 (370) (DB). (Suit by auction- 
purchaser against decree-holder when the sale is 
set aside.) 

(1900) 4 Cal W N 63 (65) (DB). (Suit by a vendee 
to recover from the vendor the purchase money.) 

(’27) 14 AIR 1927 Rang 90 (91). 

(’10) 5 Ind Cas 322 (323) (DB) (All). 

(’02) 26 Bom 437 (441) (DB). (Suit by a joint khata 
holder against other joint holders for their share 
of land revenue paid.) 

(’12) 17 Ind Cas 522 (523) (All). (Suit for money.) 

(’99) 22 Mad 351 (353) (DB). (Suit for money due 
as emoluments of hereditary office.) 

(’68) 10 Suth W R 29 (29) (DB). (Suit for the 
materials of a hut.) 

(’78) 1878 Pun Re No. 64, page 221 (221) (DB). 

(’25) 12 AIR 1925 Lah 335 (335) : 6 Lah 33 (DB). 
(Suit for recovery of document.) 

(’72) 4 N W P H C It 15(16). (Suit for sugar mill.) 
[See also (’40) 27 AIR 1940 Bom 12 (12). (Suit 
to recover sums payable by khatedar to inamdar 
as superior holder is not cognizable by Small 
Cause Court under Art. 13 of Sch.II of Provincial 
Small Cause Courts Act—A I R 1914 Bom 238 : 
39 Bom 131 (DB) followed.)] 

[But see (’12) 16 Ind Cas 107 (107) (DB) (Mad). 
(Suit for baluta allowance.) 

(’ll) 36 Mad 18 (18): 11 Ind Cas 760 (761) (DB). 
(Suit by zamindar for the recovery of land cess 
from the inamdar.)] 

5. (’26) 13 AIR 1926 Mad G56 (656) (DB). 

6 . (’01) 25 Bom 625 (628, 629) (DB). 

(’08) 32 Bom 560 (562) (DB). 

(’26) 13 AIR 1926 Mad 656 (656) (DB). 

+ (’35) 22 AIR 1935 Oudh 413 (414). 

Also see Note 2. 

[See however (’40) 27 AIR 1940 Mad 507 (508, 
509). (Now parties impleaded on objection by 
defendant—Question of title arising between such 
persons and plaintiff — Suit not email cause as 
regards such persons.)] 
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13. Suits for rent. — See Art. 8 of Sch. II of Act ix of 1887. Under that article 
a suit for house rent is a small cause 1 but a suit for rent other than house rent is not a 
small cause unless the Judge of the Court of Small Causes has been expressly invested by 
the Provincial Government with authority to exercise jurisdiction with respect thereto. In 
Madras 2 and Bombay, 3 Judges have been specially authorised as mentioned above. 
Independent, however, of this, the Madras 4 and Bombay 6 High Courts and the Nagpur 
Judicial Commissioner’s Court 6 have held that a suit for rent is of a small cause nature 
for the purposes of this section. The High Courts of Calcutta, 7 Patna 8 and Rangoon 9 
have held a different view. As to what are and what are not suits for rent, see the 
undermentioned cases. 10 


Note 13 

1. (’13) 9 Nag L R 72 (73) : 19 Ind Cas 858 <859). 
(•88) 15 Cal 174 (177) (DB). 

(’25) 12 A I R 1925 Cal 423 (423) (DB). (Suit for 
homestead land not a small cause.) 

(’94) 1894 Pun Re No. 1, page 1 (2) (DB). (Ground 
rent is not same as house rent.) 

(’1G) 3 AIR 1916 Mad 891 (891). (Suit for recovery 
of a certain sum of money for occupation of land 
let for the purposes of building houses is not a 
suit for ‘rent’ under S. 3 of the Madras Estates 
Land Act.) 

2. (1900) 23 Mad 547 (557) (FB). 

(’01) 24 Mad 356 (357) (DB). 

(’10) 6 Ind Cas 702 (702) (Mad). 

3. (’16) 3 AIR 1916 Born 106 (106) : 41 Bom 367 
(DB). 

4. (1900) 23 Mad 547 (556, 559) (FB). 

[See (’40) 27 AIR 1940 Mad 507 (508).) 

5. (’35) 22 AIR 1935 Bom 254 (255). (Suit to re¬ 
cover rent including galli-patti and local cess — 
Amount below Rs. 500 — Suit is of small cause 
nature.) 

6 . See (’22) 9 AIR 1922 Nag 15 (16). (‘House rent’ 
includes shop rent.) 

7. (’43) 30 AIR 1943 Cal 252 (253). 

(’15) 2 AIR 1915 Cal 302 (303) : 42 Cal 638 (DB). 

8. (’22) 9 AIR 1922 Pat 184 (185) (DB). 

9. (39) 26 AIR 1939 Rang 350 (350) : 1939 Rang 
L R 472. 

t (’35) 22 AIR 1935 Rang 386 (386, 388):13 Rang 
633 (FB). (Suit for rent of agricultural land is not 
of nature cognizable by Court of Small Causes— 
AIR 1926 Rang 19 : 3 RaDg 390 overruled.) 


10. Suits held to be for rent. 

(’43) 30 A I R 1943 Cal 252 (253). (Cosharer pur¬ 
chasing occupancy holding in execution of a decree 
for his share of rent—Suit by landlord against him 
is for rent and not for compensation for use and 
occupation.) 

(’12) 15 Ind Cas 32 (33) (All). , #£J 

(’33) 20 AIR 1933 Cal 527 (528) : 60Cal 587. (Suit 
for recovery of excess cess under the Bengal 
Tenancy Act is a suit for rent.) ... 

(’97) 1 Cal VV N 55 (56) (DB). (Suit for rent in kind 
or its money value under the Bengal Tenancy Act.) 

(•12) 13 Ind Cas 29 (32) (DB) (Cal). (Suit for value 
of the crops on account of the use and occupation 
of the land.) 

(*13) 20 Ind Cas 536 (536) (DB) (Cal). 

(’95) 22 Cal 680 (684, 685) (DB). (Suit to recover 
arrears of choukidari tax payable by putnidar 
under putni settlement.) 


(’10) 8 Ind Cas 96 (97) (DB) (Cal). (Suit for damages 
for non-performanoe of the service by a tenant as 
the consideration of his tenancy.) 

(’15) 2 AIR 1915 Cal 135 (137) (DB). (Suit for 
arrears of rent in respect of forest lands leased 
out.) 

(’14) 1 AIR 1914 All 5 (6). 

(’16) 3 AIR 1916 Nag 21 (21) : 12 Nag L R 83. 

(Claim to grazing rights under a village custom.) 
(’17) 4 AIR 1917 Nag 37 (38) : 14 Nag L B 35. 
(Suit to recover the consideration agreed upon for 
the right of fishing in a certain tank.) 

(’13) 9 Nag L R 94 (96) : 20 Ind Cas 261 (262). 
(Suit for nazarana.) 

(’88) 1888 Pun Re No. 164, page 431 (433) (DB). 

(Suit for rent of masonry outlet.) 

(*27)14 AIR 1927 Mad 670 ( 671 ). ("Choutarji” dues 
payable by sub-inamdar to inamdar — Suit for.) 
(’98)21 Mad 243 (244) (DB). (Suit for arrears of 
jodi.) 

(*12) 17 Ind Cas 39 (39) (DB) (Mad). (Do.) 

(’22) 9 AIR 1922 Mad 352 (353) (DB). (Suit for 
kattabadi.) 

(•10) 6 Nag L R 117 (122) : 8 Ind Cas 276 (279). 
(Suit for arrears of bigac due from a tenant.) 

(’94) 21 Cal 132 (133) (DB). (Dak cess payable 
under tbe Bengal Tenancy Act for use and occupa¬ 
tion is rent.) 

(1900) 4 Cal W N 10 (13) (DB). (For rent against a 
tenant by landlord’s assignee.) 

(1900) 27 Cal 827 (835) (FB). (Do.) 

(1900) 4 Cal W N 605 (606) (DB). (Do.) 

(’14) 1 AIR 1914 All 164 (164). (Do.) 

(1900) 27 Cal 67 (73, 77) (FB). (Do.) 

(’98) 2 Cal W N 455 (458) (DB). 

(’22) 9 AIR 1922 Mad 119 (120) : 44 Mad 697 
(DB). (Suits by a land-holder for rent under the 
Madras Estates Land Act — Case specially made 
triable by Revenue Court and not by Court of 

Small Causes.) _ 

(’69) 6 Bom H C R A C 12 (16) (DB). (For arrears 

of rent at increased rate.) 

Suits held not to bo for rent. 

(•42) 29 AIR 1942 Pat 391 (391, 392). (Cosharer 
landlord in possession having purchased occupancy 
holding in execution of decree for rent agains 
tenant is not tenant of other cosharers Sui 
against him by other cosharers for what is payable 
by him under S. 22 (2). Bihar Tenancy Act is not 

(’28)* 15^11^1928 Cal 709 (710, 712) (DB). (Suits 
for recovery of cesses and damages.) 
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14. Suits for title. — In the undermentioned case, 1 it has been held by the 
Patna High Court that a suit for setting aside, on the ground of fraud, an ex parte 
decree obtained against the plaintiff for damages for removal of a tree is in the nature 
of a title suit and is not cognizable by a Court of Small Causes. 

See also Note 12. 

15. Suits for declaration. — Suits for declarations are outside the jurisdiction 
of Small Cause Courts. 1 The jurisdiction of the Small Cause Court will not, however, be 
ousted if the prayer for declaration asked for was unnecessary 2, or incidental . 3 A suit 
for declaration of ownership of a share in crop by virtue of purchase is one to recover 
moveable property or its value and is a small cause. 4 As to suits for injunction, see the 
undermentioned cases. 6 

16. Suits for specific performance of contract. — Such a suit is not one 
cognizable by a Court of Small Causes under Article 15 of Act IX of 1887, schedule II. 


(’20) 7 AIR 1920 Cal 733 (734) (DB). (Suit for 
grazing fee is small cause.) 

<’83) 5 All 518 (519) (DB). (Suit by land-holder 
against purchaser of tenant’s produce.) 

(’03) 1903 Pun L R No. 3, p. 4 (5). (Suit against 
trespasser for rent wrongfully received by him.) 
(’97) 24 Cal 557 (560, 561) (DB). (Suit for compen¬ 
sation for money got by the defendants from plain¬ 
tiff's tenants.) 

<’10) 6 Ind Cas 594 (595) (DB) (Cal). 

(•10) 7 Ind Cas 553 (554) (DB) (Cal). (Suit for 
money due under contract to ply boats.) 

(•96) 23 Cal 835 (837) (DB). (Suit for the recovery 
of municipal taxes from the owner of a hut in the 
basti.) 

(’90) 17 Cal 541 (543) (DB). (Suit for recovery of 
damages for use and occupation of land.) 

(’89) 22 Mad 149 (150) (DB) (Do). 

(’25) 12 AIR 1925 Mad 890 (891) (DB). (Do). 

(’26) 13 AIR 1926 Mad 622 (622) (DB). (Do.) 

(’06) 4 Cal L Jour 402 (404). (Suit for recovery of 
the sum due under an instalment bond.) 

('36) 23 AIR 1936 Pat 102 (102). (A suit for re¬ 
covery of money value of bbaoli produce of maliuu 
trees is not a suit for rent but is a suit for money.) 
(’ll) 12 Ind Cas 855 (856) (Low Bur). 

[Sec (*16) 3 AIR 1916 Cal 907 (908). (Suit for reco¬ 
very of damages for use and occupation of land.) 
(’29) 16 AIR 1929 Mad 525 (526). (Do.) 

(’72) 4 N W P H C It 56 (57) (DB). (Do.)] 

Note 14 

1. (’35) 22 AIR 1935 Pat 482 (482). 

Note 15 

I. (’82) 8 Cal 399 (400, 401) (DB).’ 

(’92) 1892 All W N 10 (10). (Declaration of his 
right to half the produce and wood of a certain 
grove claiming the same as due by custom.) 

(’28) 15 AIR 1928 Rang 173 (174) : G Rang 238. 
(Suit for declaring award void and for recovery of 
money.) 

(’75) 24 Suth W R 190 (192) (DB). (Declaration 
that a bond has been satisfied and is inoperative.) 
f (’68) 10 Suth W It 352 (353) (DB). (Suit to alter 
or set aside a decision, decree or order of a Court.) 
(’17) 4 AIR 1917 Cal 562 (5G3) (DB). 

+ (’81) 7 Cal 608 (612) (1>B). (Goods illegally seized 
and sold in execution — If owner brings a suit 


against purchaser only for the recovery or value 
thereof such suit will lie in a Small Cause Court.) 
(’94) 21 Cal 430 (432, 433) (DB). (Suit to establish 
plaintiff’s right to a standing crop.) 
f (’85) 7 All 152 (159) (FB). (Suit to establish 
plaintiff’s right to moveable property.) 

[See also (’40) 27 AIR 1940 Mad 507 (508, 509). 
(Suit of small cause nature at inception — On 
objection of defendant persons added as defen¬ 
dants—Question of declaration of title becoming 
substantial question between plaintiff and such 
persons—Suit ceases to be of small cause nature 
and second appeal lies.)] 

2. (’07) 30 Mad 101 (103) (FB). 

+ (’18) 5 AIR 1918 Cal 528 (528) (DB). 

(1864) 1 Suth W R 35 (35) (DB). 

[See also (’02) 6 Cal W N 687 (688).] 

3. (’41) 28 AIR 1941 All 144 (145) : ILR (1941) 
All 216. (Suit for refund of amount recovered as 
tax—Prayer for declaration of non-liability only 
incidental—Suit is of small cause nature.) 

(’12) 17 Ind Cas 704 (704) (DB) (Mad). 

(’98) 8 Mad L Jour 149 (150) (DB). 

(’23) 10 AIR 1923 Mad 689 (689) : 46 Mad 808 
(DB). (Suit against President, District Board, for 
damages is one of small cause nature.) 
f (’23) 10 AIR 1923 Cal 321 (321) (DB). (Suit for 
recovery of the price of lish removed from a tank 
after declaration of title.) 

(’06) 16 Mad L Jour 432 (432) (DB). 

( See also (’32) 19 AIR 1932 Mad 226 (226, 227). 
(Suit for refund of profession tax not taken out 
of the small cause nature merely because judg¬ 
ment is prefaced by some sort of declaration.)] 

Also see Note 2. 

4. (’13) 21 Ind Cas 638 (638) (DB) (All). 

5. (’33) 20 AIR 1933 Mad 22(23). (Suit for return 
of money less than Rs. 500 recovered os tax and 
injunction to prevent defendant from levying it 

again—Reliefs independent and necessary_Suit i 3 

not of small cause nature.) 

(’38) 25 AIR 1938 Mad 941 (942). (Suit to recover 
tax illegally levied under Madras Local Boards 
Act and for injunction restraining defendant from 
levying it again—Suit is not of small cause nature.) 
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See also the undermentioned cases. 1 

17. Suits relating to trusts-Suits relating to trusts are not small causes. 

But where the question of trust arises only collaterally or incidentally , the Buit will not 
thereby be taken out of the category of small causes. 1 The mere fact that money claimed’ 
by the plaintiff is as trustee does not make it a suit relating to trust. 2 The undermen. 
tioned cases 3 are illustrations of cases of trust excluded from the cognizance of Small 
Cause Courts. # 

18. Appeal from order of remand in suits of small cause nature. — 
No appeal lies against an order of remand made in a suit of a small cause nature. 1 This 
is also indicated by o. 43 R, 1 (u) which enacts that an appeal will lie from an order of 
remand only when an appeal will lie from the decree of the Appellate Court. 

19. Appeal from order of review in suits of small cause nature. — 
Where an Appellate Court passes a decree on review in a suit of a small cause nature, 
no second appeal lies against that decree on the merits though an appeal will lie against 
the order granting the review under O. 43 R. l (w) and o. 47 R. 7. 1 

20 Other cases. — For other caaes, see the several Articles in Schedule II of Act IX of 1887. 


Note 16 

1- Suits held to be for specific performance. 

(’24) 11 AIR 1924 Rang 192 (192) : 1 Rang 700. 

(Suit to enforce an award.) 

(’66) 6 Suth W R 322 (322) (DB). 

(’04) 32 Bom 356 (360) (DB). (Prayer for alterna¬ 
tive claim of damages does not change character of 
suit.) 

(’16) 3 AIR 1916 Cal 530 (531) : 43 Cal 59 (DB). 
(Suit by a mortgagor for the recovery of the balance 
of the mortgage money not paid to him.) 

(’32) 19 AIR 1932 Cal 481 (481): 59 Cal 388. (Suit 
for certain papers of a mahal on the basis of a 
registered contract or for damages in the alterna¬ 
tive—Not of small cause nature.) 

Suits not for specific performance. 

(’03) 13 Mad L Jour 299 (299) (DB). (Suit for 
damages for breach of contract.) 

(’24) 11 AIR 1924 Mad 485 (485) (DB). 

(’17) 4 AIR 1917 All 340 (341) (DB). (Suit for 
damages for breach of contract.) 

(’08) 1908 Pun Re No. 114, p. 520 (521). (Suit by 
an auction-purchaser against the decree-holder for 
refund of the purchase money.) 

(’10) 6 Ind Cns 704 (704) (All). (Suit for money not 
one for specific performance.) 

(’05) 27 All 200 (202) (DB). (Suit by a widow of a 
deceased Brahmin priest to recover from the defen¬ 
dant certain books containing lists of the clients of 
her husband.) 

(’04) 1904 Pun Re No. 49, p. 149 (150). (Suit for 
avoiding a sale on the ground of fraud and for re¬ 
covery of damages.) 

Note 17 

1. *(’10) 33 Mad 494 (496, 497) : 5 Ind Cas 912 
(913) (DB). 

(’03) 26 Mad 200 (201). 

2. (’12) 15 Ind Cas 273 (275) (Mad). 

3. (’98) 21 Mad 245 (246). (Suit by the manager 
of a temple againBt his predecessor-in-oflice for 
damages sustained by the temple owing to the 
negligence of the defendant.) 


(’92) 14 All 413 (416). 

(’03) 26 Mad 368 (369). (Suit by a trustee for his 
salary.) 

(’98) 22 Bom 729 (730) (DB). (For collections of 
subscriptions for building a temple.) 

(’03) 1903 Pun Re No. 58, p. 267 (268) (DB). (By 
the guardian of a minor against the latter to re¬ 
cover money spent in connexion with guardianship.) 

(’12) 13 Ind Cas 183 (184) (DB) (Mad). (Suit for 
emoluments and nivedhanam by a hereditary 
pujari secured under a trust deed.) 

(’14) 1 AIR 1914 Mad 95 (96) : 38 Mad 788. (Suit 
to enforce a provision made in favour of a daughter 
for the performance of her marriage.) 

(’95) 18 Mad 252 (253). (Suit by the grandson of a 
donee to recover his share of rents and profits to 
which he is entitled under the will of the donor.) 

(’15) 2 AIR 1915 Mad 404 (405) : 25 Ind Cas 41 
(41). (Suit by a schoolmaster who had been a 
regular subscriber to the Schoolmaster Pension 
Fund for his pension after his removal.) 

Note 18 

1. (’13) 21 Ind Cas 638 (638) (DB) (All). 

+ (’16) 3 AIR 1916 All 125 (125). 

(’19) 6 AIR 1919 All 6 (6) : 42 All 200 (DB). 
(Execution proceedings.) 

’21) 8 AIR 1921 All 55 (55) : 43 All 403. (Do.) 

•16) 3 AIR 1916 Cal 581 (581) (DB). 

’14) 1 AIR 1914 Lah 328 (331) : 1914 Pun Re 

No. 85 (DB). Q , c 

[See (’ll) 1911 Pun Re No. 50 : 11 Ind Cas 315 

(315).] 

Mso see O. 41 R. 23, Note 21. 

Note 19 

1. (’12) 16 Ind Caa 203 (204) (DB) (Cal). 

’10) 5 Ind Cas 483 (484) (DB) (Cal). 

■21) 8 AIR 1921 Lah 124 (125). 
f (’95) 22 Cal 784 (737) (DB). 

’16) 3 AIR 1916 Pat 370 (370): 1 Pat L Jour 193. 
’02) 1902 Pun Re No. 33, p. 128 (128) (DB). 
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103 . [New.l In any second appeal, the High Court may, if the 

Power of High Court to evidence on the record is sufficient, determine any 
determine issues of fact. issue of fact neC essary for the disposal of the appeal 

which has not been determined by the lower Appellate Court or which has 
been wrongly determined by such Court by reason of any illegality, omission, 
error or defect such as is referred to in sub-section (1) of section 100.] 

a. Substituted by the Code of Civil Procedure (Amendment) Act, 1926 (VI of 1926), Section 2, for 
“but not determined by the lower Appellate Court.” 


1. Amendments subsequent to 1908. — The words “which has not been 

determined.section 100“ were substituted by Act VI of 192G for the words “but 

not determined by the lower Appellate Court.” See Note 2. 


2. Scope and object of the section. — This section enables the High Court 
in second appeal to determine a question of fact, if there is sufficient evidence on the, 
record, in two cases — 

(1) where the lower Appellate Court has failed to determine an issue of fact 

and 

(2) where it has determined an issue of fact wrongly by reason of any illegality, 

omission, error or defect referred to in sub-section (l) of section 100. 

There was no such provision in the old Code. It w r as therefore held that though 
the lower Appellate Court had not determined an issue of fact and though there was 
sufficient evidence on the record, the High Court could not itself determine it but could 
only remand the case for such determination. 1 The present section negatives this view 
and enables the High Court to determine the issue itself in such cases. 2 This power applies 
also to cases where a case is remanded under O. 41 R. 25 and the lower Appellate Court 
fails to give the findings or its findings are incomplete. 3 But w’here the necessary finding 


Section 103 — Note 2 

1. (’92) 16 Bom 545 (547) (DB). 

(’87) 9 All 147 (153) (FB). (Overruling 7 All 765 
and 8 All 172.) 

(’83) 5 All 14 (16, 17) (DB). 

’81) 7 Cal 293 (296) (DB). 

■96) 23 Cal 179(185, 186) (DB). 

(•21) 8 AIR 1921 Pat 61 (63) (DB). 

2. (’42) 29 AIR 1942 Pat 188 (189) (DB). 

(’15) 2 AIR 1915 Mad 774 (775) (DB). 

(’33) 20 AIR 1933 All 341 (343) (DB). 

(’32) 19 AIR 1932 Mad 545 (552) (DB). 

(’24) 11 AIR 1924 Oudb 266 (268) : 27 Oudh Cos 
77. 

(’25) 12 AIR 1925 Mad 763 (764). 

(’28) 15 AIR 1928 Pat 318 (321) : 7 Pat 260 (DB). 
t (’20) 7 AIR 1920 P C 67 (69, 70) : 43 Mad 5G7 : 
47 Ind App 76 (PC). 

(’28) 15 AIR 1928 All 220 (221) : 50 All 610 (DB). 
(’19) 6 AIR 1919 P C 29 (31) : 47 Cal 107 : 15 Nag 
L R 97 : 46 Ind App 140 (PC). 

(’23) 10 AIR 1923 All 134 (135) : 45 All 191 (DB). 
(’15) 2 AIR 1915 Cal 284 (287) (DB). 

(’23) 10 AIR 1923 All 71 (73) (DB). (Documentary 
evidence not considered by lower Court — High 
Court can give finding iteelf.) 

(’18) 5 AIR 1918 All 428 (428) (DB). 

*(’27) 14 AIR 1927 Bom 228 (229, 230) : 51 Bom 
258 (DB). 


(’13) 18 Ind Cas 878 (879) (DB) (All). 

(’09) 4 Ind Cas 1143 (1143) (DB) (Mad). 

(’28) 15 AIR 1928 Pat 410 (419) : 7 Pat 690 (DB). 

('29) 16 AIR 1929 Pat 728 (729) (DB). 

(’31) 18 AIR 1931 Rang 29 (30) : 8 Rang 425. (No 
definite finding on question of fact in the judg¬ 
ment of the lower Appellate Court—Clear finding 
necessary for dealing with law in the case—High 
Court will go into question of fact.) 

(’31) 18 AIR 1931 Cal 129 (130, 131). (Small ques¬ 
tion of fact relating to damages—High Court can 
determine to avoid remand.) 

(’18) 5 AIR 1918 Mad 543 (544) (DB). 

3. + (’20) 7 AIR 1920 P C 67 (69) : 43 Mad 567:47 
Ind App 76 (PC). 

(’30) 17 AIR 1930 Mad 489 (490) (DB). 

*(’22) 9 AIR 1922 PC 292 (297) : 45 Mad 586 : 49 
Ind App 286 (PC). 

*(’36) 23 AIR 1936 Nag 110 (142) :ILR (1936) 
Nag 188. (Court of second appeal cannot examine 
finding of fact after remand under R. 25 except as 
provided by S. 103.) 

i (’39) 26 AIR 1939 Nag 173 (174) :ILR (1940) 
Nag 652 (I)B). (High Court in second appeal re¬ 
manding case to trial Court for determination of 

issue—Case returned to High Court after finding_ 

High Court cun determine the issue itself as the 
issue cannot be said to have been determined 
by the lower Appellate Court.) 

Also see O. 41 R. 25, Note 11. 
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has actually been given it cannot be said that it was not given merely because a correct 
issue was not framed. 4 , ,i 

As the section stood before its amendment by Act VI of 1926, the High Court 
could determine any issue of fact necessary which had not been deteimined by the lower 
Appellate Court. 

Where the lower Appellate Code did determine an issue of fact but it was 
vitiated by an illegality such as an improper admission or exclusion of evidence, etc., 
there was a conflict of decisions as to whether the High Court could itself determine the 
issue of fact . 5 The amendment of 1926 now makes it clear that the High Court can itself 
determine the issue of fact, under the said circumstances . 6 The Calcutta High Court, 
however, has held in the undermentioned decisions 7 that where the lower Appellate Court 
has relied on inadmissible evidence as also other evidence in arriving at its finding, the 
High Court has, generally, no power to decide whether the evidence other than that which 
has been improperly admitted warrants the finding of the lower Court and that the proper 
course for the High Court in such cases is to remand the case to the lower Court. No 
reference is made in the above decisions to the amendment of this section in 1926 and it is 
submitted that they cannot be accepted as correct. 


APPEALS FROM ORDERS 


104 . [S. 588, para. 2.] (1) An appeal shall lie from the following 
Orders from which orders, and save as otherwise expressly provided in the 
appeal lies. body of this Code or by any law for the time being in 

force, 5 from no other orders :— 

a* * * * * * 

h (ff) an order under section 35A; 10 
(g) an order under section 95; 17 

(/*) an order under any of the provisions of this Code imposing a 
fine or directing the arrest or detention in the civil prison 
of any person except where such arrest or detention is in 

execution of a decree; 18 

(0 any order made under rules from which an appeal is expressly 
allowed by rules: 19 


4- (97) 21 Bora 325 (327) (DB). 

5. (’26) 13 AIR 1926 Nng 339 (339). (No.) 

(*2G) 13 AIR 1926 Mad 1003 (1005) (DB). (No ) 
(’24) 11 AIR 1924 Cal 1042 (1044)(DB). (No.) 

(’27) 14 AIR 1927 Cal 140 (143) (DB). (No.) 

('22) 9 AIR 1922 Pat 417 (417, 419) (DB). (No). 
(’26) 13 AIR 1926 Nag 489 (490). (Yes.) 

(’16 3 AIR 1916 Lab 205 (206). (Yes.) 

CIS 5 AIR 1918 Oudh 221 (222). (Yes.) 

(’19 6 AIR 1919 Oudh 44 (47) : 22 Oudh Cas 312 
(DB). (Yes.) 

6 . (’ll) 28 AIR 1941 Pat 118 (128) (DB). 

(’27) 14 AIR 1927 Pat 167 (169) (DB). 

*(”27) 14 AIR 1927 Cal 1 (8-10) (SB). (Findrag 
based partly on inadmissible evidence.) 

(’30) 17 AIR 1930 Mad 65 (67) (DB). (Finding 
based on wrong presumption.) 


(’29) 16 AIR 1929 Cal 636 (639) (DB). 
t (’30) 17 AIR 1930 Cal 235 (238) (DB). 

(’31) 18 AIR 1931 Cal 129 (131) (DB). 

(’36) 23 AIR 1936 Lab 788 (789). (Lower Court 

deciding question of title on inadmissible and other 
evidence — High Court can remand case or itself 

determine the issue.) A 

[See (’18) 5 AIR 1918 Mad 1166 (1167) : 40 Mad 
1108 (DB).) (Where, however, the judgment of a 
Court of appeal is reversed on a question of custom 
or usage on a preliminary point the High Court 
should not take on itself to examine the evidence 
as to usage as if it were hearing the firstappeai.JJ 

7. (’35) 39 Cal W N 277 (280). 

(•• 37 ) 24 AIR 1937 Cal 587 (540) : ILR (1937) i 

Cal 661 (DB). 
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b l Provided that no appeal shall lie against any order specified in 
clause {ff) save on the ground that no order, or an order for the payment 
of a less amount, ought to have been made.] 

(2) No appeal shall lie from any order passed in appeal under this 
section. 21 

[1877, S. 588; 1859, Ss. 363 to 365. See O. 16 Rr. 10 and 12; O. 38, 
R. 1 ; O. 39 R. 2 ; O. 43 R. 1J 

a. Clauses (a) to (f) (both inclusive) of sub-s. (1) were repealed by the Arbitration Act, 1940 (X of 1940), 

Sch. III. For corresponding provisions in the above Act, see Section 39 thereof. 

b. Inserted by the Civil Procedure (Amendment) Act, 1922 (IX of 1922), Section 3. See also foot-note 

to the text of Section 35A. 

Synopsis 

1. Legislative changes. 

2. Scope and applicability of the section. 

3. Retrospective effect. 

4. Non-appealable orders. 

5. “Save as otherwise expressly provided 

in the body of this Code or by any law 
for the time being in force.” 

6. Letters Patent appeals. 

7. Execution proceedings. 

8. Appeals to Privy Council. 

9. Revision or review. 

10. Order superseding arbitration—Clause (a). 

(Omitted.) 

11. Order on award stated as special case— 

Clause (b). (Omitted.) 


12. Order modifying or correcting an award 

—Clause (c). (Omitted.) 

13. Order filing or refusing to file agreement 

to refer to arbitration — Clause (d). 
( Omitted.) 

14. Order staying or refusing to stay suit— 

Clause (e). (Omitted.) 

15. Order filing or refusing to file private 

award — Clause (f). (Omitted.) 

16. Order under Section 35A—Clause (ff). 

17. Order under Section 95—Clause (g). 

18. Order imposing fine, etc—Clause (h). 

19. Order appealable under rules—Clause (i). 

See Order 43 Rule 1. 

20. Proviso to sub-section (1). 

21. Bar of appeal from appellate order—Sub¬ 

section (2). 


1. Legislative changes. — This section introduces some material changes in 
the law as laid down in S. 588 of the old Code. 1 

(1) The words “save as otherwise .... in force” are new (see Notes 2, 5 and G). 

(2) Clause (l) of S. 588 of the old Code providing for an appeal against an order 

under S. 20 of the old Code is omitted as that section itself has been 
omitted. 

(3) Clause (17) of the old Code dealing with orders in insolvency proceedings 

has been omitted, as provisions have been made therefor in the Provincial 
Insolvency Act. 

(4) Sub-section (2) replacing the last paragraph of the old section makes it clear 

that what is prohibited is only a right of further appeal and not a right 
of revision or review . 

(5) Clause (O') and the proviso to sub-s. (l) have been newly added to the section 

by Act IX of 1922. 

(G) Clauses (a) to (f) (both inclusive) of sub-s. (l) were repealed by the Arbitra¬ 
tion Act, X of 1940, sch. III. 


Section 104 — Note 1 

1. (’21) 8 AIR 1921 P C 80 (82, 83) : 48 Cal 481 sections corresponding to the old seotions referred 

(489) : 46 Ind App 76 (PC). (Vide ola. 2 to 5, 7. to in those clauses —Vide S. 104 (l)ol. (ff) and O. 43 

11, 12, 13, 18, 19 and 22 of 8. 588, which are It. 1 els. (f), (m), (n), (o), (v) and (w) and notos 

omitted in the present eeotion and notes to the new thereon.) 
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These clauses were as follows: '1 ^ ? - 

(a) an order superseding an arbitration where the award has not been completed 

within the period allowed by the Court; ' "> . . 

(b) an order on an award stated in the form of a special case ; 

(c) an order modifying or correcting an award ; • 

(d) an order filing or refusing to file an agreement to refer to arbitration; 

• <• 

(e) an order staying or refusing to stay a suit where there is an agreement to 

refer to arbitration ; 

(f) an order filing or refusing to file an award in an arbitration without the 

intervention of the Court. 


Corresponding provisions, with some changes, have been enacted in S. 39 of the 
above Act. Where an arbitration was held and award passed before the coming into 
force of the Arbitration Act, the appealability of an order filing or refusing to file the 
award would depend on the provisions of the Civil Procedure Code though the appeal is 
preferred afterwards. 2 . . * . i 

2. Scope and applicability of the section. — The section is restrictive in 
character. By sub-s. (l) it limits a party’s right of appeal against an order to the cases 
specified in els. (ff) to (i) and by sub-s. (2) that right is further restricted to only one 
appeal} ' 

Where an order is one not specified in the section but is a “decree” within the 
meaning of S. 2 , cl. ( 2 ) of the Code, 2 or a right of appeal therefrom is expressly provided for 
elsewhere in the body of the Code or by any other law for the time being in force, 3 this 
section will have no application. Where, however, an order is one specified in this 
section, and is also appealable as a “decree” or under other express provision of law, it 
has been held that the right of appeal is governed only by the provisions of this section, 
and that consequently no second appeal will lie in such cases. 


Illustration. 


# 

A applied under the Code of 1882 for setting aside an execution sale on the ground of fraud. 
His application was dismissed. An appeal against that order was also dismissed; it was held that a 
second appeal lay. The reason is that under the old Code an order refusing to set aside an execution 
sale on the ground of fraud was not appealable under S. 588, cl. (16) (now O. 43 R. 1) but was a 
“decree” under S. 244 (now S. 47), and therefore a second appeal lay. 4 


Suppose, a similar application is made under the new Code which provides for an 
appeal against an order refusing to set aside a sale on the ground of fraud also. Such an 
order is appealable under S. 104 and o. 43 R. 1 as an order and therefore no second appeal 


2. (’43) 30 AIR 1943 Pat 285 (286) : 22 Pat 108 
(DB). 

Note 2 

1. (’ll) 33 All 479 (480) (DB). (Order returning 
a plaint for presentation to proper Court—Appeal 

.—Case remanded to Court of first instance—Appeal 
from order of remand inadmissible.) 

(*94) 21 Cal 789 (791) (DB). (Order made by the 
lower Appellate Court on appeal, setting aside a 
sale under 8. 294 (old Code).) 

2. (’42) 29 AIR 1942 Lah 95 (99) :ILR (1942) 
Lah 491 (FB). 

(’41) 28 AIR 1941 Cal 618 (621) (DB). (Order in- 
terpreting a scheme framed in a suit under 8. 92, 


C.P.Code and deciding general questions concerning 
rights of parties is not one within this section but 
is a decree and is appealable.) 

(’26) 13 AIR 1926 Lah 547 (547). 

\. See for instance S. 154 which expressly saves 
a right of appeal accrued to a party before the 
passing of this Code. 

\. (’99) 26 Cal 539 (541) (DB). 

09) 32 All 3 (6) : 3 Ind Cas 46 (47) (DB). (Order 
specifically exoluded — Hence second appeal lay—- 
Observation at page 47 (of 3 I. C.) though general 
must be deemed to apply to the facts of the case.) 
09) 2 Ind Cas 983 (984) (AH.) 

.Iso see O. 21 R. 90, Note 50. 
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will lie, though the order may be one within S. 47. 6 It may here be noted that a decree 
as defined by S. 2 excludes an order appealable as an order even though it is within S. 47. 6 

The section being a disabling one must, under general principles of interpretation 
be construed strictly. 

As to whether an interlocutory order which is appealable under this section can 
be appealed against after the decree in the case, see section 105, Note 2. 

3. Retrospective effect. — A disabling provision of law such as this section 
Cannot be so interpreted as to have a retrospective effect. 1 This is also expressly made clear 
by s. 154 of the Code which saves rights of appeal accrued before the commencement of 
this Code. 

4. Non-appealable orders. — No appeal lies from any order except as provided 
for by this section. In other words, orders—not being “decrees” w’ithin S. 2 (2)—not falling 
within clauses (ff) to (i) of this section nor within O. 43 R. l are not appealable. 1 


5. f (’12) 8 Nag L R 177 (179): 17 Ind Cas 884 (885). 
(26 Cal 539 waa not properly understood and 
seems to be wrongly dissented from.) 

(’ll) 9 Ind Cas 135 (136) (DB) (Cal). 

(’ll) 38 Cal 339 (340) : 10 Ind Cas 345 (345) (DB). 
(’12) 15 Ind Cas 679 (681) (DB) (Cal). 

(’12) 16 Ind Cas 436 (436) (DB) (Cal), 
f (’18) 5 AIR 1918 All 209 (210): 40 All 122 (DB). 
(’20) 7 AIR 1920 Bom 60 (60) : 44 Bom 472 (DB). 
(Decree-holder being the auction-purchaser is im¬ 
material.) 

(’23) 10 AIR 1923 Lah 592 (593):4 Lah 243 (DB). 
(’17) 4 AIR 1917 Cal 443 (444) (DB). 

[See also (’38) 25 AIR 1938 Nag 107 (107) : ILR 
(1938) Nag 436 (DB). 

(’35) 22 AIR 1935 Rang 521 (521). (Application 
to set aside sale on ground of material irregularity 
in publication and conduct of sale.) 

(’35) 22 AIR 1935 Lah 962 (962).] 

Also see O. 21 R. 90, Note 50. 

6 . (’ll) 38 Cal 339 (340) : 10 Ind Cas 345 (345) 
(DB). 

(’26) 13 AIR 1926 Cal 400 (400) (DB). 

Also see O. 21 R. 89, Note 29. 

Note 3 

1. (’10) 5 Ind Cas 102 (105) (SB) (Mad). (Follow¬ 
ing 1905 App Cas 369, Colonial Sugar Refining 
Co., Ltd. v. Irving-, vide also Maxwell’s “Interpre¬ 
tation of Statutes” Chap. VIII, S. 4 and Craies’ 
"Statute Law,” pages 327 and 328.) 

Also see S. 154 Note 1. 

Note 4 

1. (’41) 28 AIR 1941 Pat 1 (3) : 19 Pat 862 (DB). 
(An order determining instalments under S. 11 of 
the Bihar Money-Lenders Act.) 

(’40) 27 AIR 1940 Oudh 387 (390) : 16 Luck 27 
(DB). (Order under S. 151 refusing to restore an 
execution to file—No appeal lies.) 

(’09) 36 Cal 130 (132, 133) (DB). (Order between 
stranger and party to suit under S. 295,1882 Code.) 
(’34) 21 AIR 1934 Pat 41(42). (Order under Section 
151 setting aside a compromise decree is not ap¬ 
pealable.) 

(’32) 19 AIR 1932 Mad 714 (715). (Where no ap¬ 
peal lies from an order on the merits, no appeal 
lie3 from the portion of the order relating to costs.) 
(’32) 19 AIR 1932 All 415 (415) (DB). (No appeal 


lies from a mere finding in a suit on the question 
of jurisdiction.) 

(’34) 21 AIR 1934 Pesh 43 (44). (Decree removing 
a mahant from office — Order in miscellaneous 
application appointing a committee which was to 
appoint a new mahant—Order not appealable.) 
(’33) 20 AIR 1933 All 10 (11) (DB). (Two applica¬ 
tions for sale in execution of different decrees of 
different decree-holders—Order directing one sale 
to be prior is not appealable.) 

(’83) 1883 All W N 255 (256) (DB). (Insolvent 
judgment-debtor — Distribution of assets—Order 
deciding priority of claim as between two decree- 
holders is not appealable.) 

(’14) 1 AIR 1914 Mad 437 (437) (DB). (Order under 
S. 73 of the Code.) 

f (’13) 35 All 582 (586) (DB). (Order under Section 
148.) 

(’30) 17 AIR 1930 Pat 280 (282) : 9 Pat 685 (DB). 

(Order of restitution under Section 151.) 

(’30) 17 AIR 1930 Lah 789 (790). (Order setting 
aside sale under Section 151.) 

(’94) 21 Cal 539 (541) (DB). (Order refusing to make 
person party defendant to an application for 
probate.) 

(’86) 13 Cal 100 (101) (DB). (Order rejecting an 
application under S. 32 (old Code) to be made a 
party to suit.) 

(’80) 2 All 904 (904) (DB). (Order under O. 1 R. 10 
refusing to make a person a party to a suit or 
proceeding.) 

(’14) 1 AIR 1914 Cal 795 (795) (DB). (Order dis¬ 
missing suit for misjoinder of parties and causes of 
action.) 

(’86) 8 All 191 (193) (DB). (Order under S. 44 of the 
Code (now 0.2 It. 4) rejecting application for leave 
to join another cause of action with that for the 
recovery of immovable property.) 

(’09) 4 Ind Cas 492 (492)(DB)( All). (Order under O. 6 
R. 18 admitting amended plaint after time fixed ) 
(’ll) 9 Ind Cas 184 (485) (DB) (All). 

(’83) 9Cal627 (628) (DB). (Order under S. 97 of the 
old Code (O. 9 R. 2) dismissing the suit for failure 
to pay process fees.) 

(’ll) 9 Ind Cas 238 (238) (DB) (Lah). (Order under 
O. 9 R. 4 refusing to restore suit dismissed for 
default.) 
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(’99) 22 Mad 221 (222) (DB). (Dismissal of suit for 
default.) 

(’02) 29 Cal 60 (62, 63) (DB). (Do.) 
f (’96) 23 Cal 115 (117) (DB). (Ocder dismissing 
appeal for default under O. 41 R. 17.) 

(’96) 23 Cal 827 (829) (DB). (Do.) 

(’12) 39 Cal 341 (343) (DB). (Do.) 

(’14) 1 AIR 1914 Oudh 303 (304). (Do.) 

(’25) 12 AIR 1925 Rang96(98):4 UppBur Rul 164. 
(Do.) 

(’79) 1879 Pun Re No. 113, p. 319 (319) (DB). (Do.) 
(’17) 4 AIR 1917 All 300 (300) : 39 All 450 (452) 
(DB). (Order under O. 10 R. 4 (2), striking off de¬ 
fence of one party but proceeding with suit.) 

(’05) 1905 Pun Re No. 103, page 308 (308). (Order 
setting aside ex parte decree.) 

f (’04) 28 Bom 378 (382) (DB). (Order under S. 225 
of the old Code (now O. 21 R. 7) by the Court to 
which case is transferred for execution declining 
to become the executing Court.) 

(’07) lOOudhCas 171 (172) (DB). (Order dismissing 
for default application to set aside sale under 
Section 311, C. P. Code, 1882.) 

(’10) 6 Ind Cas 148 (148) (DB) (Cal). (Do.) 

(’04) 31 Cal 207 (209) (DB). (Do.) 

(1900) 27 Cal 414 (415) (DB). (Do.) 

(’07) 29 All 596 (598). (Order refusing to restore to 
file an application under S. 310 (O. 21 R. 88), 
which had been dismissed for default.) 

(’09) 31 All 82 (101, 102) (FB). (Section 318, C. P. 

Code, 1882. Cases discussed.) 

(’18) 5 AIR 1918 All 405 (405) : 40 All 216 (218) 
(DB). (Order delivering possession under O. 21 
R. 95.) 

(’97) 1 Cal W N 658 (658) (DB). (Order under 0.21 
R. 95; see Section 318 of the old Code.) 

| (’95) 17 All 172 (173) (DB). (Dissenting from 10 
Bom 220.) 

(’14) 1 AIR 1914 All 402 (402). (Order under O. 22 
R. 3 directing abatement—Following 17 All 172.) 
(’22) 9 AIR 1922 All 113 (114) (DB). (Order that 
pending appeal has abated.) 

(’19) 6 AIR 1919 Mad 971 (971) (DB). (Order under 
O. 22 R. 5.) 

(’13) 19 Ind Cas 904 (905) (DB) (Cal). (Order allow¬ 
ing decree-holder to withdraw the execution pro¬ 
ceedings.) 

| (’02) 24 All 532 (537) (FB). (Order on application 
to be brought on record os legal representative.) 
(’22) 9 AIR 1922 Pat 525 (526) : 1 Pat 232 (DB). 

(Order refusing withdrawal of execution case.) 

(’91) 18 Cal 322 (323) (DB). (Order by Appellate 
Court under S. 373 (O. 23 R. 1) giving permission 
to withdraw a suit with liberty to bring a fresh 
it \ 

(’26) 13 AIR 1926 Oudh 185 (185). (Ordergranting 
permission to withdraw 9uit with liberty under 
O. 23 R. 1 (S. 373 of the old Code).) 

(’19) 6 AIR 1919 Lab 313 (314) (DB). (Withdrawal 

under O. 23 R. 1.) 

(’16) 3 AIR 1916 Cal 80 (81) (DB). (Order dismis¬ 
sing suit for want of prosecution.) 
t (’78) 1 All 745 (747) (FB). (Order under O. 33 
R. 5 refusing permission to sue as pauper.) 

(’07) 17 Mud L Jour 144 (145) (DB). (Order on 
application for appointment of Commissioner.) 


(’21) 8 AIR 1921 Bom 427 (428) : 45 Bom 99 
(DB). (Order granting permission to sue reoeiver 
for damages.) 

(’03) 1903 All W N 67(68)(DB). (Order on application 
for removal of receiver and rendition of accounts.) 
(’08) 30 All 143 (146) (DB). (Refusing to restore 
appeal dismissed under S. 549 of 1882 Code.) 

(’16) 3 AIR 1916 Cal 227 (228) (DB). (Order 
refusing to re-admit appeal rejected under O. 41 
R. 10 for not famishing security for costs.) 

(’22) 9 AIR 1922 Cal 246 (246) : 49 Cal 355 (DB). 
(Order rejecting appeal under O. 41 R. 10.) 

(’10) 8 Ind Cas 436 (437) (DB) (Mad). (Do.) 
f (’07) 30 Mad 54 (60) (FB). 

(’98) 1898 Pun Re No. 15, page 31. (Order of 
Appellate Court — Court returning plaint for pre¬ 
sentation to proper Court (S. 588 (6) of the old 
Code).) 

(’12) 14 Ind Cas 39 (39) (DB) (Cal). (Order granting 
review of appellate judgment on grounds other 
than those under O. 47 R. 7.)- • 

(’26) 13 AIR 1926 Lah 513 (513). (Order removing 
name of person who died before suit.) 

(’01) 23 All 476 (477). (Order refusing amendment 
of sale certificate.) 

(’69) 11 Suth W R 505 (505) (DB). (Order to pro¬ 
ceed with case notwithstanding representation of 

compromise by parties.) __ 

(’29) 16 AIR 1929 All 375 (376). (Order keeping a 
review application, pending disposal ot appeal.) 

(’12) 16 Ind Cas 794 (795) (DB) (Mad). (Order 

framing issues.) , 

(’21) 8 AIR 1921 Oudh 224 (224) : 24 Oudh Cas 
366 (DB). (Order of directions to Commissioner 

in partition case.) . , . , v 

(’21)8 AIR 1921 Lah 265(266). (Interlocutory order.) 
(’08) 35 Cal 568 (570) (DB). (Ordergiving directions 
by Court in passing receiver’s accounts.) 

(’06) 2 Nag L R 179 (189). (Order imposing terms 
on defendant on setting aside ex parte decree.) 
(’29) 16 AIR 1929 Rang 127 (127) (DB). (Order 
granting interest on the mortgage money during 
period of sale proceeds of mortgaged property 

lying in Court.) _, , . 

(’98) 21 Mad 152 (153) (DB). (Order dismissing 
petition to receive appeal represented with excess 

court-fee after time.) .. 

(’80) 5 Cal 711 (712) (DB). (Order directing a suit 

to be restored to file.) __ 

(’93) 3 Mad L Jour 223 (224) (DB). (Order dismis¬ 
sing the suit as against one of the defendants.) 

(’93) 3 Mad L Jour 253 (253). (Order allowing 

amendment of plaint.) , 

(’07) 6 Cal L Jour 214 (216) (DB). (Appellate order 

admitting plaint.) „ „ 7 v 

2 Hay 286. (Adverse order under O. 41 
(’74) 6 N W P H C R124 (125) (DB). 

Judge granting sanction to prosecute. Ihis was 

under the Code of 1861.) . 

(’34) 21 AIR 1934 Lah 301 (303). (Order rejecting 

c f> 5 « < DB »- 

tton suit - Preliminary decree-Any order pass^ 

before final decree is interlocutory—No appeal lies 
from such order.) 
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5. “Save as otherwise expressly provided in the body of this Code 
or by any law for the time being in force.” — These words are new. The 
former Code did not provide any exception as to orders under other laws, such as the 
Letters Patent, the Guardians and Wards Act, etc., which contain provisions as to rights 
of appeal against orders passed thereunder. And there was consequently a conflict of 
opinion as to which provision was to prevail. 1 This defect has now been remedied by the 
introduction of the saving clause. 2 


6. Letters Patent Appeals. — The conflict referred to in Note 5 arose 
chiefly in connexion with Letters Patent Appeals. Under the Letters Patent certain 
orders are appealable when they come within the definition of the word “judgment.” 1 
The High Courts of Calcutta, Madras and Bombay held that such appeals were not 
barred by s. 5S8, cl. 1 G 2 following the decision of the Privy Council in Hurish Chunder 
v. Kali Sundari . 3 The Allahabad High Court took a contrary view distinguishing the 
said Privy Council case. 4 


The introduction of the saving clause as already mentioned sets at rest the 
conflict of views and it is now clear that an appeal may lie from an order under the 
Letters Patent, although such order may be unappealable under this section. 6 The 
Allahabad High Court has, however, held even in a case under the new Code that s. 104 
would bar an appeal under the Letters Patent if the order appealed against is unappealable 
under S. 1 04. 6 The decision simply purports to follow the Full Bench case of Mohamed 


(•35) 22 AIR 1935 All 1016 (1017): 58 All 360 (DD). 
(Order of sale under O. 21 R. 64, C. P. Code, is not 
appealable.) 

(’35) 22 AIR 1935 Mad 609(610): 58 Mad 814(DB). 
(Application to set aside ex parte decree dismissed 
for default—Application to set aside such order 
dismissed —No appeal lies.) 

[See (’01) 6 Cal W N 614 (615) (DB). (Decree in 
terms of award.)] 

Note 5 

1. (’06) 28 All 88 (89) (DB). (Case under the Agra 
Tenancy Act.) 

*(’90) 12 All 129 (157) (FB). (Order under S. 5, 
Court.fees Act — Order not specified in S. 588 
though coming under S. 2 is not appealable.) 

(’21) 8 AIR 1921 PC 80 (82, 83) : 48 Cal 481 (488): 
48 Ind App 76 (PC). 

2. See (’41) 28 AIR 1941 All 55 (56) (DB). 
(Section 6A inserted by theU.P.Court-fees Amend¬ 
ment Act provides that any j>erson called upon to 
make good a deficiency in court-fee may appeal 
ugainst such order as if it were an order appealable 
under S. 104 of the C. P. Code.) 

Note 6 

1. (’81) 7 Cal 339 (342) (DB). (Order passed by a 
single Judge of High Court under R. 2 of the Privy 
Council Orders refusing leave to appeal is not 
“judgment.”) 

(’91) 18 Cal 182 (186)(DB). (Orderof Judgein Trivy 
Council Department refusing to extend time for 
furnishing security for costs is not “judgment.”) 
(’89) 16 Cal 788 (793) (DB). 

f (’90) 17 Cal 455 (457, 458) (DB). (Order of Judge 
granting a certificate that a case is a fit and proper 
one for appeal to the Privy Council.) 

[See (’37) 24 AIR 1937 Rang 522 (523) (DB). (In 
this case the order in question washeld not tocome 
within the meaning of “judgment”.)) 


[See also (’35) 22 AIR 1935 Rang 267 (273) : 13 
Rang 457 (FB).] 

2. *(’99) 22 Mad 68 (80, 84) (FB). (9 Mad 253 ; 9 
Mad 447; 20 Mad 152 and 20 Mad 407 overruled.) 

(’01) 25 Mad 555 (557) (DB). (Following 22 Mad 68 
(FB).) 

(’02) 4 Bom L R 342 (348). 

(’09) 2 Ind Cas 150 (151) (DB) (Bom), 
t (’99) 26 Cal 361 (367, 368) (FB). (Order made by 
n single Judge in the exercise of original civil juris¬ 
diction refusing to set aside an award _ Order 

appealable.) 

(’03) 13 Mad L Jour 497 (498) (DB). 

(’81) G Cal 594 (599) (SB). 

3. (’83) 9 Cal 4S2 (491) : 10 Ind App 4 (PC). 

4. (’92) 14 All 22G (232, 236, 238) (FB). 

(’09) 1 Ind Cas 137 (137) (DB) (All). 

(’89) 11 All 375 (377). 

5. (’40) 27 AIR 1940 Bom 216 (224) : ILR (1940) 
Bom 426 (DB). 

(’24) 11 AIR 1924 Cal 1025 (1026) : 51 Cal 905 

t (’22) 9 AIR 1922 Lah 380(383) : 3 Lah 188 (DB) 
(’16) 3 AIR 191G Cal 361 (3G2, 365) : 43 Cal 857 
( 81 2) (SB). (Lffect of S. 104 is not to takeaway a 
right of appeal but to create one even in cases 
where the Letters Patent is not applicable.) 

(’21) 8 AIR 1921 PC 80(82): 48 Cal 481 : 48 Ind 
App 7G (PC). 

[Sec (’40) 27 AIR 1940 Nng 39 (39) : ILR (1940) 
Nag 141 (FB). (Obiter — The right of appeal 

from a decree of a single Judge to the High Courtis 

not governed by S. 96 or S. 100 or S. 104 of the 
C. P. Code but by cl. 10 of the Letters Patent )1 

6. (’23) 10 AIR 1923 All 356 (357) : 45 All 535 
(536) (DB). (ThePrivy Council decision in AIR 19->l 

?f C i H ° «i 4 - 8 Cul A 81 : 48 Ind A PP 76 (PC) is not 
cited in this case.) 
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Ishanullah 7 which was a case under the old Code and makes no reference to the change 
of the law in the Code. The decision is not correct. 

Suppose, now, that A prefers an appeal under this section to the High Court 
from an order appealable under this section, and the High Court passes a judgment 
therein. Does a further or second appeal lie against that judgment on the ground that it 
is also a “judgment 1 ' within the meaning of the Letters Patent ? In an earlier decision of 
the Allahabad High Court it was held that in such a case no further appeal will lie. 8 The 
decision was based on the ground that sub-s. (2) of s. 104 expressly bars such an appeal 
and there is no saving clause such as has been inserted in sub-s. (l). But this view has 
been dissented from in a subsequent decision of the same High Court 9 which proceeds on the 
ground that by virtue of the provisions of S. 4 the right of appeal under the Letters 
Patent is unaffected by s. 104, sub-s. ( 2 ). The Bombay High Court has held a similar view. 10 

7. Execution proceedings. — Orders passed in execution proceedings, though 
in many cases fail within s. 47 of the Code, may in some cases fall outside its scope, e. g., 
orders passed on objections by third parties to attachment or delivery of possession in 
execution of decrees. 1 Where an order in execution is specified as appealable under this 
section, then, as has been seen already, 2 there will be only one appeal notwithstanding 
the fact that otherwise the order falls also within the scope of s. 2 (2) of the Code. Where 
an order in execution neither falls under s. 47 nor is specified in this section, then there 
will be no appeal at all. 3 An appeal against an order in execution which is appealable 
under this section is not barred by the mere fact that the order is only a preliminary one, 
and that a final order has been passed at the time of appeal. 4 


8. Appeals to Privy Council. — Sub-section (l) saves rights of appeal 
“expressly provided in the body of this Code." Section 109 which gives a right of appeal 
to the Privy Council from certain decrees and final orders is one of such provisions, and 
consequently this section does not govern appeals to the Privy Council. 1 

9. Revision or review. — As has already been seen in Note l, the restriction 
in sub-section ( 2 ) is to prevent only a further appeal and not to bar a right of revision or 
review. The word “final'' which had been used in the last paragraph of S. 588 of the old 
Code was held not to bar a right of review or revision. 1 The possibility of any doubt in 
this matter has now been removed by the present sub-section (2). 

10. Order superseding arbitration — Clause (a). (Omitted.) 


11. Order on award stated as special case—Clause (b). (Omitted.) 


7. (’92) 14 All 226 (232, 237, 238) (FB). 

8 . (’17)4 AIR 1917 All 325 (326) : 39 All 191 

(192) (DB). 

9. (-37) 24 AIR 1937 All 165 (167) : ILR (1937) 
All 386 (DB). 

10. (’40) 27 AIR 1940 Bom 216 (218, 224) : I L R 

(1940) Bom 426 (DB). 

Note 7 

1. See O. 21 Rr. 58 to 63 and 99 to 103. 

2. See Note 2. 

(’ll) 38 Cal 717 (720) : 11 Ind Cas 545 (545) : 
38 Ind App 126 (PC). (Order refusing permission 
to a decree-holder to bid.) 

3. See Note 2. 

4. (’15) 2 AIR 1915 Mad 197 (199) : 37 Mad 29 
(37) (DB). 

Note 8 

1. *(’24) 11 AIR 1924 P C 95 (100, 101) : 51 Cal 


361 : 20 Nag L R 33 : 51 Ind App 72 (PC). 

(’34) 21 AIR 1934 Oudh 291 (292) (DB). (Section 
refers to appeals to High Courts in British India.) 
(’98) 20 All 412 (418) : 25 Ind App 146 (PC). (The 
Privy Council judgment is not directly in point 
since the appeal was dismissed on the merits, the 
implication however being that an appeal lay to 
the Privy Council.) 

f(’13) 40 Cal 635 (647, 648): 40 Ind App 140 (PC). 
(’03) 13 Mad D Jour 497 (498) (DB). 

Also see S. 109 Note 5a. 

Note 9 

1. (’97) 1 Cal W N 626 (631) (DB). 

(’14) 1 AIR 1914 Lah 187 (187) (DB). (Doubted.) 

(’96) 19 Mad 167 (168). , 

f (’09) 1909 Pun Re No. 77, p. 299 (300) : 3 Ind 

Cas 607 (608) (DB). , v 

(’03) 13 Mad L Jour 497 (498) (DB). 
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12. Order modifying or correcting an award—Clause (c). (Omitted.) 

13. Order filing or refusing to file agreement to refer to arbitration _ Clause (d) 

(Omitted.) 

14. Order staying or refusing to stay suit — Clause (e). (Omitted.) 

15. Order filing or refusing to file private award — Clause (f). (Omitted.) 

16. Order under section 35A — Clause (ff). — This clausa, the proviso to 
S. 104, sub-s. (l) and s. 35A were newly introduced by Act IX of 1922. 

17. Order under section 95 — Clause (g). — Section 588 of the old Code 
provided for an appeal against an order for compensation under s. 497 for obtaining an 
injunction on insufficient grounds, and not from an order for compensation for obtaining 
an improper arrest or attachment, and there was a conflict of opinion as to whether an 
appeal lay from such an order. 1 The present section read with s. 95 now shows that an 
order for compensation for obtaining an improper arrest or attachment is also appealable. 2 
An order under S. 95 will include an order either granting or refusing compensation 3 
and, in either case, will not be open to second appeal. 4 Where an order under s. 95 is 
passed by a Court of Small Causes, no appeal will lie against the order. The reason is 
that on general principles, no appeal will lie from an order passed in a suit, in which the 
decree itself is unappealable. 5 

18. Order imposing fine, etc-Clause (h)-This clause applies only to 

orders made under the provisions of the Code 1 and only where they are positive orders 

imposing a fine or directing an arrest. The following are some of the orders contemplated 
by this clause : 

(1) Order under O. 16 Rr. 10 and 12 against a refractory witness. 2 

(2) Order under o. 38 R. l for arrest before judgment. 

(3) Order under o. 39 R. 2, sub-rule (3) against a party for disobedience of an 

injunction. 

Vide order ig Rules 10, 12, 17 and 21; Order 38 Rules l and 4 and Order 39 

Rule 2 (3). 


(Note. This clause and o. 43 R. i (r) overlap each other to the extent that both 
allow an appeal against an order directing detention of auy person in civil prison.) 

A negaitve order of refusal is not appealable under this clause. Nor is an order 
for arrest or detention appealable under this clause if it is in execution of a decree? 
But such an order may be appealable as a decree under section 47.‘ 


Note 17 

1. (*0G) 28 All 81 (84) (L)B). (No appeal. 24 Mad 
62 followed.) 

(’ll) 21 Mad L Jour 4G0 (461) (DB). (Appeal lies 
against order awarding compensation for improper 
attachment. 28 All 81 not followed ; 24 Mad 62 
distinguished.) 

(’67) 8 Suth W It 332 (332). (Case under S. 8 of 
the Code of 1859—No appeal.) 

2. (’ll) 11 Ind Cas 349 (349) (DB) (Mad). (The 
decision in this case is thus approved by the Legis¬ 
lature.) 

3. (*19) 0 A I R 1919 Mad 20 (20) (DB). (Order 
refusing compensation.) 

4. (’42) 29 AIR 1942 All 261 (262) : ILR (1942) 
All 360. (Order allowing compensation.) 

(’ll) 11 Ind Cas 917 (918) (DB) (Low Bur). 

(’13) 21 Ind Cas 756 (757) (DB) (Mad). 

5. (’19) 6 AIR 1919 Mad 23 (23) : 50 Ind Cas 886 


(386) (DB). (Dissenting from the obiter dictum to 
the contrary expressed in AIR 1915 Mad 1072 ) 
(’37) 24 AIR 1937 Nag 126 (127): ILIt (1933) Nag 

C See also (’30) 17 AIR 1930 Sind 173 (174) 1 

Note 18 

1. ( 80) 5 Cal 311 (313,311) (DB). (Order imposin ' 
tine under the Stamp Act is not appealable.) 

{.See (’32) 19 AIR 1932 All 524 (52 4).] 

2. (’68) 10 Suth W It 233 (233) (DB). (Fine for 
keeping out of the way to avoid summons as a 
witness.) 

3. (’ 43) 30 AIR 19 43 Peah 53(58). (Orderdirectin.' 
imprisonment of a person obstructing execution of 
ik decree 13 not appealable.) 

(’17) 4 AIR 1917 Lab 24 (24). 

(’32) 19 AIR 1932 All 524 (524) (DB). 

4. (’15) 2 AIR 1915 Cal 638 (688) (DB) 

(’09) 32 All 3 (6) : 3 Ind Cas 46 (47) (DB). 


4CPC. 63. 
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An order for attachment for contempt 5 is not within this clause. An order 
refusing arrest or attachment under o. 39 R. 2 is appealable under o. 43 R. l though not 
under s. 104; 6 while a conditional order of arrest, though not appealable under O. 43 R. l 
is appealable under section 104. 7 - • - 

19. Order appealable under rules — Clause (i). — See Order 43 Rule 1.1 

20. Proviso to sub-section (1). — The effect of this proviso is that an appeal 
against an order under S. 35A lies only when the order is one awarding compensatory 
costs. The reason is that it is only in such cases that an appeal will be possible on the 
limited grounds specified in the proviso. When the order is one refusing to award 
compensatory costs, no appeal will lie. 1 

21. Bar of appeal from appellate order—Sub-section (2).—An order passed 
on appeal under sub-s. (l) is not open to any further appeal. 1 As seen already, this does 


(’24) 11 AIR 1924 Lab 360 (360). (Order issuing 
warrant for arrest.) 

(’19) 6 AIR 1919 Lah 15 (16) : 1 Lab 77 (DB). 
Also see O. 21 R. 40, N. 9. 

5. (’83) 7 Bom 5 (12) (DB). 

6. (’17) 4 AIR 1917 Mad 448 (449, 450) : 39 Mad 
907 (914) (DB). 

Also see O. 39 R. 2, N. 2. 

7. (’24) 11 AIR 1924 Rang 361(361) : 2 Rang 362 
(DB). 

Note 19 

1. (’17) 4 AIR 1917 Mad 448 (449, 450) : 39 Mad 
907 (914) (SB). 

(’14) 1 AIR 1914 Col 632 (632) (DB). (Appeal from 
order granting review.) 

(’36) 23 AIR 1936 Mad 347 (349). (Order recording 
compromise is appealable under O. 43 R.l, cl. (m) 
even if factum of compromise is not disputed.) 

Note 20 

1. (’35) 162 Ind Cas 860 (860) (Nag). (Order refus¬ 
ing compensatory costs under S. 35A, Civil Proce¬ 
dure Code.) 

Note 21 

1. (’42) 29 AIR 1942 All 261 (262) : I L R (1942) 
All 360. (No second appeal lies where an appeal 
against an order awarding compensation under 
S. 95, C. P. Code, is dismissed.) 

(’42) 29 AIR 1942 Bom 82 (84) : ILR (1941) Bom 
629 (DB). (Order rejecting an application in exe¬ 
cution proceedings to add a party to darkbast under 
O. 22 It. 10—No second appeal lies.) 

(’42) 29 AIR 1942 Oudh 370 (371) (DB). (Order 
returning plaint for presentation to proper Court— 
Appellate Order setting aside order and directing 
suit to be decided according to law — No second 
appeal lies.) 

(*42) 29 AIR 1942 Oudh 480 (481). (Order dismissing 
appeal against an order under O. 7 R. 10 — No 
second appeal.) 

(’ll) 28 AIR 1941 All 338 (339). (Appeal under 
O. 43, R. 1 (d) abating — Application to set aside 
abatement — Order passed on application is not 
open to appeal.) 

(’39) 26 AIR 1939 Lab 65 (66). (Order of remand 
passed in appeal under O. 43, It. 1 (m)—No appeal 
lies.) 

(’ll) 33 All 479 (480) (DB). (Appeal from order of 
remand.) 


(’34) 21 AIR 1934 Lah 326 (326). (Order under 
O. 21 R. 92.) 

(’33) 20 AIR 1933 Nag 72 (73) : 29 Nag L R 92. 
(Do.) 

(’33) 20 AIR 1933 Lah 139 (140). (Appeal against 
appellate order modifying and filing an award.) 
(’12) 1912 Pun Re No. 119 p. 406. (Order returning 
plaint.) 

(’20) 2 Lah L Jour 587 (589) (DB). (Do.) 

(’25) 12 AIR 1925 Bom 431 (431) (DB). (Do.) 

(’ll) 10 Ind Cas 36 (37) (Lah). (Do.) 

(’21) 8 AIR 1921 All 226 (227) : 43 All 334 (DB). 
(Do.) 

(’30) 17 AIR 1930 All 122 (123) (DB). (Do.—The 
Court cannot by framing its order under O. 41 
R. 23 permit an appeal which would not otherwise 
lie.) 

(’30) 125 Ind Cas 581 (581) (DB) (All). (Do.) 

(’20) 7 AIR 1920 Lah 290 (290, 291). (Order under 
O. 7 R. 10.) 

(’26) 13 AIR 1926 Lah 141 (141). (Do.) 

(’15) 2 AIR 1915 All 54 (55) (DB). (Order under 
O. 21 R. 72 (3).) 

(’10) 6 Ind Cas 573 (573) (DB) (Cal). (Order under 
O. 21 R. 92 read with O. 21 R. 89.) 

(’15) 2 AIR 1915 Lah 293 (295). (Under 0.21 R. 92.) 
(’26) 13 AIR 1926 Lah 204 (204). (Do.) 

(’28) 15 AIR 1928 Lah 444 (444). (Do.) 

(’12) 13 Ind Cas 147 (147) (DB) (All). (Do.) 

(’29) 16 AIR 1929 All 553 (553). (Do.) 

(’66) 6 Suth W R Miso 119 (119) (DB). (Do.) 

(’70) 14 Suth W R 385 (385) (DB). (Do.) 

(’94) 21 Cal 799 (802) (DB). (Do.) 

(’95) 22 Cal 802 (804) (DB). (Do.) 

(’99) 3 Cal W N 333 (335) (DB). (Do.) 
f (’27) 14 AIR 1927 Cal 657 (658) (DB). (Do.) 

(’19) 6 A I R 1919 Lah 422 (422). (Do.) 

(’21) 8 AIR 1921 Lah 156 (157). (Do.) 

(’28) 15 AIR 1928 Lah 414 (416). (Do.) 

(’91) 18 Cal 422 (426) (FB). (Do.) 

(’30) 17 AIR 1930 Lah 208 (209). (Do.) 

(’70) 5 Mad H C R 213 (214). (Do.) 

(’96) 19 Mad 29 (30) (DB). (Do.) 

(’10) 8 Ind Cas 883 (883) (DB) (Mad). (Do.) 

(’18) 5 AIR 1918 Mad 262 (262) (DB). (UnderO.21 

(’?7) 9 4 AIR 1917 Oudh 45(45). (Under0.21 R. 90.) 
(’22) 9 AIR 1922 Oudh 146 (147): 25 Oudh Cas 78. 
(O. 21 R. 89.) 
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not take away the right of appeal under the Letters Patent (see Note 6) or to His Majesty 
in Council (see Note 8) nor does it interfere with a right of revision or review (see Note 9). 
The sub-section is general and bars a second appeal against any order passed in an appeal 
under this section and not merely against an order deciding an appeal on the merits. 2 


105 . [S. 591.] (1) Save as otherwise expressly provided, 3 no appeal 
Other orders, shall lie from any order made by a Court in the exercise of 
its original or appellate jurisdiction ; but, where a decree is appealed from, 4 
any error, defect or irregularity 5 in any order, 3 affecting the decision of the 
case, 0 may be set forth as a ground of objection in the memorandum of 
appeal. 

(2) Notwithstanding anything contained in sub-section (1), where any 
party aggrieved by an order of remand made after the commencement of 
this Code from which an appeal lies does not appeal therefrom, he shall 
thereafter be precluded from disputing its correctness. 

[1877, Ss. 580, 591 ; 1861, S. 26; 1859, S. 360 last para.] 

Synopsis 

1. Legislative changes. 

2. Scope and object of the section. 

3. Order must be one under the Code. 

4. “Where a decree is appealed from.” 

5. Error, defect or irregularity. 

6. “Affecting the decision of the case.” 

7. Compliance with order is no bar to ques¬ 

tioning it in appeal. 


8. Effect of not appealing against order of 

remand. 

9. Privy Council appeals. 

10. Letters Patent appeals. 

11. Order granting review. 

12. Revision of orders that can be challenged 

under the section. 


(’30) 17 AIR 1930 Oudh 9 (9). (O. 21 R. 90.) 

(’20) 7 AIR 1920 Lah 377 (377) : 1919 Pun Re No. 
108. (O. 21 R. 90) 

(“29) 10 AIR 1929 Rang 148 (148) : 7 Rang 37. 
(Do.—Section 11, Burma Courts Act, does not affect 
this section.) 

(’22) 9 AIR 1922 Lah 309 (311) : 3 Lah 175 (DB). 
(Order under O. 23 R. 3) 

(’85) 11 Ca)29G(298) (DB). (Order granting review.) 
(’89) 11 All 383 (385) (DB). (Do.) 

(’89) 12 Mad 125 (12G) (DB). (Do.) 

(’97) 24 Cal 319 (320) (DB). (Do.) 

(’74) 22 Suth W R 288 (289) (DB). (Do.) 

(’01) 24 Mad 447 (449) (DB). (Order for arrest 
under O. 39 R. 2 (3).) 

(’ll) 9 Ind Cas 55 (55) (DB) (Mad). (Order refusing 
to set aside an ex parte decree.) 

(’82) 8 Cal 832 (833) (DB). (Do.) 

(’04) 1901 Pun Re No. 14, p. 55 (57). 

(’13) 13 Ind Cas 421 (423) (DB) (Mad). (Order sub¬ 
stituting new plaintiff in place of original plaintiff.) 
(’02) 4 Bom L R 138 (139) (DB). (Order under 0.39 
R. 1.) 

(’38) 25 AIR 1938 All 511 (512) : I L R (1938) All 
754 (DB). (Order in appeal from order returning 
plaint under O. 7 R. 10.) 

(’35) 22 AIR 1935 All 738 (739). (Appeal against 
appellate order under O. 43 R. 1 (m).) 


(’34) 21 AIR 1934 Lah 326 (326). (No second ap¬ 
peal lies from an order confirming sale.) 

(’35) 22 AIR 1935 Cal 239 (240) : 62 Cal 229. 
(Order recording disputed compromise.) 

(’39) 26 AIR 1939 Sind 62 (63) : I L It (1939) Kar 
417 (DB). (Order under O. 21 It. 92.) 

(’37) 24 AIR 1937 Rang;537.(538). (Order of Appel¬ 
late Court on dismissal of application under O. 21 
It. 89—S. 11, BurmaCourts Act, does not modify 
S. 104 (2)—No second appeal therefore lies.) 

(’35) 22 AIR 1935 Rang 521(521). (Material irregu¬ 
larity in conducting and publishing sale — O. 21 
R. 90 applies — Second appeal does not lie.) 

(’38) 25 AIR 1938 Oudh 224 (224) : 14 Luck 218 
(DB). (Order returning plaint reversed in first 
appeal.) 

(’36) 23 AIR 1936 Oudh 172 (172)(DIJ). (Order re¬ 
jecting application for setting aside sale which has 
been confirmed.) 

(’38) 25 AIR 1938 Nag 107 (107) : I L R (1938) 
Nag 43G (DB). (Order refusing to set aside sale.) 

(*36) 23 AIR 1936 Lah 969 (971). (Order under 
O. 21 R. 90.) 

(’35) 22 AIR 1935 Lah 962 (9G2). (Order passed on 
appeal against order dismissing objection under 
O. 21 R. 90, C. P. Code.) 

2. (’41) 28 AIR 1941 All 338 (339). 

Also see Ss. 100 & 101, Note 3. 
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NOTE to the Synopsis. See the Notes indicated for the following topics : 

Appeal apparently against the decree, but not Preliminary decree. See Section 97. 

N“t'e y 4 dlreCted a8aiDSt iDterlocutory order ‘ See Save as expressly provided. See Note 3. 

* , , , , „ Section does not control O. 47 Rr. 7 and 9. See 

Appealable and non-appealable orders. See Note 2. Note 11. 

1. Legislative changes. 

(1) Section 591 of the old Code contained the words “any such order’* after the 

word “irregularity.” This gave rise to a contention that the section was 
applicable to non-appealable orders only. That contention was negatived 
by the Privy Council. 1 The word “such” has now been omitted in order 
to make this view clear. 

(2) Sub-section (2) is new. See Note 8. 

The above alterations do not effect any material changes in the law as it stood 

before. 2 

2. Scope and object of the section. — Under section 96, every decree is 
appealable save where otherwise expressly provided in the body of the Code or by any 
other law for the time being in force. No order is, however, appealable except those 
specified in section 104. 1 Section 105 enacts that every order whether appealable or not, 2 
except an order of remand, can be attacked in an appeal from the final decree on 
the ground — 

(1) that there is an error, defect or irregularity in the order; and 

(2) that such error, defect or irregularity affects the decision of the case. 

In Moheshur Singh v. The Bengal Government , 3 the Privy Council observed 
as fol 1ow t s : 

“We are not aware of any law or Regulation prevailing in India which renders it imperative 
upon the suitor to appeal from every interlocutory order by which he may conceive himself aggrieved, 
under the penalty, if he does not do so, of forfeiting for ever the benefit of the consideration of the 
Appellate Court. No authority or precedent has been cited in support of such a proposition, and we 
cannot conceive that anything would be more detrimental to the expeditious administration of justice 
than the establishment of a rule which would impose upon the suitor the necessity of so appealing; 
whereby on the one hand he might be harassed with endless expense and delay, and on the other 
inflict upon bis opponent similar calamities.” 

This is the principle on which the section is based. 4 


Section 105 — Note 1 

1. (’69) 11 Sutli W R 19 (21) : 12 Moo Ind App 
157 (PC). 

(’66) 5 Sutb W R 47 (52) : 10 Moo Ind App 340 
(PC). 

(1865) 5 Suth W R 21 (24) : 10 Moo Ind App 413 
(PC). 

(1859) 3 Suth W R 45 (47) : 7 Moo Ind App 283 
(PC). 

2. (’12) 1912 Pun Re No. b7 : 15 Ind Cas 62 (63) 
(DB). 

Note 2 

1. Sco also S. 104(1), first sentence, and the follow¬ 
ing casos : 

(’78) 2 Cal L Rep 589 (591) (DB). 

(’25) 12 AIR 1925 Lab 338 (339). (Order refusing 
leavo under S. 20 (b) of the Code isnot appealable.) 


(’ll) 1911 Pun Re No. 50 : 11 Ind Cas 315 (316) 
(DB). (Where it was impossible to say whether or 
not an order was appealable, it was held that 
uppeal from such an order would not lie.) 

+ (’12) 39 Cal 563 (565) : 13 Ind Cas 690 (690) 
(DB). (Order assigning administration bond is not 
appealable.) 

2. (’13) 30 AIR 1943 Oudh 288 (290) (DB). 

3. (1859)’7 Moo Ind App 283 (302) (PC). 

4. (’43) 30 AIR 1943 Oudh 288 (290) (DB). 

(’14) 1 A I R 1914 Nag 58 (59, 60) : 10 Nag L 
R 28. 

[See also (1865) 10 Moo Ind App 413 (423) 
(PC). 

(’68) 12 Moo Ind App 157 (185) (PC). 

(1865) 10 Moo Ind App 340 (359, 360) (PC).] 
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As has been mentioned already, this section applies to appealable 6 as well as to 
non.appealable 6 orders. 

This section and S. 99 are not mutually destructive as the latter section deals only 
with an error, defect or irregularity not affecting the merits of the case while this 
section deals with any error, etc., affecting the decision of the case. 7 

There is a conflict of decisions as to whether an interlocutory order which is 
otherwise appealable can be appealed against after the decree in the suit has been passed. 
In the cases noted below 8 the Calcutta High Court held that the right of appeal from an 
interlocutory order ceased with the disposal of the suit. But the Nagpur High Court has 
held a contrary view. 9 

3. Order must be one under the Code. — The word “order” in the section 
refers to orders passed under the Code} The words “save as otherwise expressly provided” 
contemplate appeals from orders of a character provided for elsewhere than in the Civil 


Procedure Code and include appeals allowed 


5. (’96) 18 All 19 (21, 22) (FB). 

(1900)23 Mad 494(495,496) (DB). (Order declaring 
the joint and several liability of defendants for 
meane profits.) 

*(•36) 23 AIR 1936 Nag 8 (10) : 31 Nag L R (Sup) 
72. (This case is overruled on another point in 
AIR 1940 Nag 349 : ILR (1940) Nag 538 (DB).) 
t (’36) 163 Ind Cas 700 (700) (Cal). 

(’96) 23 Cal 406 (409) (DB). (Order declaring one 
of the defendants to be a partner and requiring 
accounts to be taken.) 

C89) 11 All 35 (37, 41) (DB). 

(’96) 23 Cal 335 (338) (DB).' 

(’04) 1904 Pun Re No. 14, page 55 (57). 

(’01) 28 Cal 324 (328) (DB). 

(’02) 29 Cal 758 (7C9) (FB). 

(’87) 9 All 447 (451) (DB). 

(’89) 14 Bom 232 (234) (DB). 

(’09) 36 Cal 422 (430) : 2 Ind Cas 338 (341) (DB). 
(’88) 10 All 97 (105) (DB). 

6. (’43) 30 AIR 1943 Pesh 37 (39) (DB). (Inter¬ 
locutory order not amounting to decree — Appeal 
against, filed and withdrawn — No bar to party 
challenging same in appeal against final decree.) 

(1900) 24 Bom 302 (304,305) (DB). (An order vary¬ 
ing a commissioner’s report.) 

(’97) 24 Cal 725 (736,738) (FB). (Order appointing 
a commissioner to make the partition.) 

(’38) 25 AIR 1938 All 511 (512) : I L R (1938) All 
754 (DB). (Order in appeal under O. 43 R. 1 (a) 
though not appealable under S. 104 (2) can be 
challenged in second appeal from the uppellate 
decree.) 

+ (’35)22AIR1935Rnng 245(246): 13 Rang 239 (DI3). 
(’21) 8 AIR 1921 Oudh 23 (23) : 24 Oudh Cas 215. 

(An order of adjournment on payment of costs.) 
(’17) *4 AIR 1917 Mad 404 (405). (Interlocutory 
order leading up to final order appealed from.) 
(’23) 10 AIR 1923 Mad 147 (149): 46 Mad 47 (DB). 

(Right to share in mesne profits in a partition suit.) 
(’25) 12 AIR 1925 All 768 (769) : 47 All 853 (DB). 

(Order impleading a person in appeal.) 

(’09) 2 Ind Cas 677 (680) (DB) (All). 

(’97) 21 Bom 392 (393) (DB). 

(’94) 1894 Pun Re No. 83, page 284 (290) (DB). 
(Section applies to all orders.) 


under other laws . 


(’83) 1883 Pun Re No. 156, p. 477 (478) (DB) (Do.) 
(’28) 15 AIR 1928 Sind 100 (101): 23 Sind L R 87 
(DB). (Directions given to commissioner to give 
credit to one of the parties in respect of partner¬ 
ship goods in a partnership suit.) 

(’13) 37 Bom 480 (482, 483) : 19 Ind Cas 894(895, 
896) (DB). (Preliminary finding.) 

(’78) 2 Bom 644 (648, 649) (DB). (Whether made 
before or after the decree.) 

(’14) 1 AIR 1914 Sind 70 (74, 75) : 8 Sind L R 69 
(DB). (Order permitting an amendment of the 
plaint.) 

[Sec also (’30) 17 AIR 1930 Mad 988 (991) (DB). 
(Where it was held that an order embodied in the 
final decree can be attacked only in an appeal 
against such decree.)] 

7. (’27) 14 AIR 1927 Rang 150 (154) : 5 Rang 80 
(DB). (Section 105 should be looked at as being 
supplementary to Section 99—Overruled on another 
point in AIR 1937 Rang 334 : 1937 Rang L R 
207 (FB).) 

8. (’05) 32 Cal 1023 (1029) (DB). (Case relating to 
order of remand.) 

(’09) 36 Cal 762 (763) (DB). (Actual decision was 
that a preliminary decree could not be appealed 
against after the final decree had been passed.) 

9. 1*40) 27 AIR 1940 Nag 104 (105, 106) (DB). 
(Right of appeal given by S. 104 is not taken away 
by the right toquestionan interlocutory order in the 
appeal against the decree, conferred by S. 105 (1).) 

Note 3 

1. (’95) 17 All 475 (477) (DB). 

+ (’95) 17 All 438 (440) (DB). 

(’83) 7 Bom 5 (12) (DB). (An order for attachment 
for contempt cannot come under this section.) 

(’90) 12 All 129 (158) (FB). (A decision under S. 5, 
Court-fees Act, cannot be questioned under this 
section.) 

2. (’24) 11 AIR 1924 Rang 237 (238) :2 Rang 117 
(DB). (Probate and Administration Act.) 

(’95) 17 All 438 (440) (DB). (Right of appeal creat¬ 
ed by the Indian Companies Act (VI of 1882) in a 
matter entirely outside the Code is not forbidden 
by this section.) 

See also S. 192 (a) of the Madras Estates Land Act 
I of 1908. 
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4. “Where a decree is appealed from.” — It is only where the erroneous 
or defective order has been passed by the very Court by which the decree appealed from 
has been passed that the order can be attacked in the appeal. Thus, an erroneous order 
of remand passed by an Appellate Court cannot be attacked in an appeal from a decree 
of the trial Court passed on such remand. 1 There is a conflict of opinion as to whether 
an appeal will lie from a decree where the only ground of appeal is the defect, error or 
irregularity of an order made in the suit. The High Courts of Bombay, 2 Calcutta 3 and 
Madras 1 have held that such an appeal will lie. The High Court of Allahabad held in the 
undermentioned cases 5 a contrary view. In a later case, however, that High Court 
expressed the same view as the other High Courts. 6 

The ground of objection must be set out in the memorandum of appeal; otherwise 
it will not be entertained at the hearing of the appeal. 7 

The principle of this section would apply not only to decrees and interlocutory 
orders but also to orders and interlocutory orders which lead up to the final order. 8 In 
the undermentioned case, 9 however, the Allahabad High Court took a contrary view and 
held that it is only when a decree is appealed from that prior orders passed by the Court 
from whose decree the appeal has been filed can be questioned. It is submitted that in 
view of the express provisions of S. 108, clause (b), the above decision does not seem to 
be correct. 


5. Error, defect or irregularity. — The error, defect or irregularity referred 
to in the section must be one in law or procedure and not in matters of fact} 


6. “Affecting the decision of the case.” — An error, defect or irregularity 
in any order may be raised as a ground of objection in an appeal from the decree if such 
error, etc., should have affected the decision of the case} The words affecting the 
decision of the case” mean according to all the Courts, afiecting the decision of the case 
on the merits . 2 The following are examples of orders which have been held to affect the 
decision of the case on the merits : 


Note 4 

1. (’09) 32 Mad 318 (320): 2 Ind Cas 525(526) (DB). 
[But see (’40) 27 AIR 1940 Mad 756 (757): ILR 

(1940) Mad 901 (DB). (Order of remand by High 
Court on revision — Appeal to High Court from 
decree after remand — Correctness of order on 
revision application can be gone into.)] 

2. (’90) 14 Bom 232 (235) (DB). 

3. (’81) 7 Cal 148 (149) (DB). 

4. »i*(’10) 34 Mad 228(230): 6 Ind Cas 239(239)(DB). 

5. (’96) 18 All 19 (22) (FB). 

(1900) 22 All 366 (367) (DB). 

(’99) 1899 All W N 136 (137). 

6. (’28) 15 AIR 1928 All 194 (196) (DB). 

7. See O. 41 R. 2, Note 3. 

8. f (’17) 4 AIR 1917 Mad 404 (405). 

(’36) 23 AIR 1936 Mad 936 (937). (Plaintiff asked 
to amend plaint and pay court-fees for added relief 
— Plaint amended but Court returning it for 
presentation to proper Court — Appeal — Order 
directing amendment can be challenged.) 

[See also (’32) 19 AIR 1932 All 392 (393) (DB).)] 

9. (’36) 164 Ind Cas 730 (731) (DB) (All). (In an 
appeal against an order of remand, no objection 
could be taken on the ground that the lower 
Appellate Court had no jurisdiction to entertain 
the appeal which had abated and to order substitu¬ 
tion of names.) 


Note 5 

1.*(’90) 12 All 200 (202) (DB). 

’30) 17 AIR 1930 Pat 266 (269) : 9 Pat 102 (DB). 
[’29) 16 AIR 1929 Cal 26 (27) (DB). 
f (’36) 23 AIR 1936 Nag 8 (11) : 31 Nag LR(Sup) 
72. (This case is overruled on another point in 
AIR 1940 Nag 349 : ILR (1940) Nag 538 (DB).) 
[See also (’03) 27 Bom 162 (187) (SB).] 

Note 6 

L. (’43) 30 AIR 1943 Oudh 288 (290) (DB). 

*90) 12 All 200 (202) (DB). 

’34) 21 AIR 1934 Lah 312 (312). (Order under 
S. 151 cancelling the previous order for amend¬ 
ment of plaint held did not affect the decision of 

the case on merits.) , „ 

’29) 16 AIR 1929 Pat 609 (612) : 9 Pat 408 (DB). 
’72) 17 Suth W R 370n (37In) (DB). (Order mak¬ 
ing another person party to the suitdoe9 not.affect 

the merits of the case.) T . „ QO 

’16) 3 AIR 1916 Nag 89 (90) : 13 Nag L R 32. 
(Order under O. 22 R. 5.) 

>. (*43) 30 AIR 1943 Oudh 288 (290) (DB). (Whe¬ 
ther claim is barred by time or not is decision o 

case on merits.) . „ T 

f(’25) 12 AIR 1925 Lah 466 (467) : 6 Lah 94 

(DB). 

*95) 22 Cal 981 (984). 
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(1) Order setting aside an award and directing the case to be tried by the 

Court. 3 

(2) Order extending the time for payment of money under a preliminary 

mortgage decree. 4 

(3) Order in a suit for the dissolution of partnership that a particular party was 

a partner. 6 

(4) Order admitting or excluding a document. 6 

(5) Order refusing amendment of plaint. 7 

(6) Order giving directions for the preparation of a final decree. 8 

(7) Order deciding that the mortgagor was liable to pay interest only at a 

particular rate. 0 

(8) Order making a person respondent in appeal. 10 

(9) Order refusing to set aside abatement. 11 

( 10 ) Order entertaining a claim after the period of limitation. 12 


(’39) 26 AIR 1939 Rang 164 (165). 

(’37) 24 AIR 1937 All 582 (584). 

+ (’37) 24 AIR 1937 Rang 334 (335) : 1937 Rang 
L R 207 (FB). (Overruling AIR 1927 Rang 150 : 
5 Rang 80.) 

*(’36) 23 AIR 1936 Nag 8 (11): 31 Nag L R (Sup) 
72. (Order refusing to record an adjustment is not 
an order affecting the decision of a case, but is 
merely an order ensuring that the merits of the 
case should be determined. NOTE.— Thi9 case is 
overruled on another point in A I R 1940 Nag 
349 : I L R (1940) Nag 538 (DB).) 
t (’25) 12 AIR 1925 Cal 766 (767) : 52 Cal 472 
(DB). 

(’29) 16 AIR 1929 Cal 26 (27) (DB). 

(’03) 25 All 280 (282) (DB). 

(’17) 4 AIR 1917 All 431 (435) (DB). 

(’02) 24 All 464 (465) (DB). 

(’25) 12 AIR 1925 All 610 (612, 613) : 48 All 175 
(FB). 

(’25) 12 A I R 1925 All 426 (427) : 47 All 555 
(DB). 

*(’31) 18 AIR 1931 All 294 (297, 298, 299) : 53 
All 612 (FB). 

(’31) 18 AIR 1931 All 329 (330). 

(’06) 2 Nag L R 179 (189).- 
[Sec also (’30) 17 AIR 1930 All 168 (168) (DB).] 

3. f (’15) 2 AIR 1915 All 247 (248) : 37 All 456 
(DB). (28 All 408. Not approved. 4 All L Jour 
256, Not followed.) 

(’33) 20 AIR 1933 Oudh 563 (564) (DB). (A I R 
1929 Cal 322 followed.) 

(’39) 26 AIR 1939 Rang 164 (164). 

(’39) 26 AIR 1939 Sind 241 (245) : I L R (1940) 
Kar 22 (FB). (Validity of an order setting aside an 
award can be attacked in appeal under the pro- 
8ion8 of S. 105.) 

(’37) 24 AIR 1937 All 582 (584). 

(’16) 3 AIR 1916 Pat 21 (22). (The acceptance or 
supersession of an award affects the decision on 
the merits of the case.) 

(’81) 1881 Pun Re N</. 72, page 163 (164) (DB). 
(’88) 1888 Pun Re No. 134, page 362 (366) (DB). 
(Order directing the tiling of award can be ques¬ 


tioned in an appeal against the final decree on 
ground of absence of agreement to refer.) 

(’12) 1912 Pun Re No. 97 : 15 Ind Cas 62 (63) 
(DB). 

*(’29) 16 AIR 1929 Cal 322 (323, 324) : 56 Cal 21 
(DB). 

(’70) 14 Suth W R 327 (327) (DB). 

(’78) 2 All 181 (187) (FB). 

(’28) 15 AIR 1928 Lah 753 (754). (AIR 1921 Lah 
145, Not followed.) 

(’29) 16 AIR 1929 Lah 174 (175). (Distinguishing 
AIR 1921 Lah 145 as in that case the order of 
supersession of the reference was before the award 
itself was passed.) 

(’08) 31 Mad 345 (346) (DB). 

(’13) 16 Oudh Cas 233 (235) : 20 Ind Cas 773 (775) 
(DB). 

(’0s) 5 All L Jour 644 (646, 647). 

(’97-01) 2 Upp Bur Rul 310. 

(’25) 12 AIR 1925 All 566 (567) : 47 All 916 
(DB). 

(’21) 8 AIR 1921 All 16 (18) : 43 All 305. 

[Sec also (’02) 26 Bom 551 (552) (DB).] 

[But see (’33) 20 AIR 1933 Luh 530 (531). (The 
same principle as is applicable to order setting 
aside an ex parte decree.) 

4. (’ll) 7 Nag LR 162 (164) : 12 Ind Cas 795 
(796). (No analogy between an order setting aside 
an ex parte decree and an order extending time.) 

5. (’96) 23 Cal 406 (409) (DB). 

6. (T3) 18 Ind Cas 309 (310) (Lah). 

(’25) 12 AIR 1925 Cal 711 (713) (DB). 

7. ('ll) 1 AIR 1914 Mad 17 (17) (DB). 

8. (’13) 35 All 159 (162) : 18 Ind Cas 701 (701) 
(DB). 

9. (’69) 12 Moo Ind App 157 : 2 Beng L R 44 (48) 
(PC). 

10. (’87) 9 All 447 (451) (DB). 

11-t (*33) 20 AIR 1933 All 294 (295) (DB) 

(’36) 163 Ind Cas 700 (701) : 39 Cal W N 1173 
(1175). 

12. (’43) 30 AIR 1943 Oudh 288 (290) (DB). 
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The following are examples of orders which have been held not to affect the 
decision of the case on the merits : 


(1) Order allowing plaintiff to sue in forma pauperis} 3 

(2) Order setting aside the dismissal of an appeal for default. 14 

(3) Order of remand passed in an appeal from an order returning a plaint for 

presentation to the proper Court. 16 

( 4 ) Order refusing to record adjustment of suit. 16 

Is an order setting aside an ex parte decree one that affects the merits of the 
case ? On this point there has been a conflict of opinion. It has been held by the High 
Courts of Allahabad, 1 ' Bombay, 18 Calcutta, 19 Lahore 20 and Rangoon 21 and the Judicial 
Commissioner’s Court of Oudh 22 that such an order does not affect the decision of the case 
on the merits, but only ensures the re-hearing of the case on the merits. According to the 
High Court of Madras, 23 where a decree against two defendants ex parte was set aside 
in toto on an application by one of them only, the order can be attacked in an appeal 
from the final decree. The same High Court has also held 24 that when the result of setting 
aside the ex parte decree is not the hearing of the suit de novo on the merits but to burke 
such a decision altogether as where the ex parte final decree alone is set aside retaining 
the ex parte preliminary decree, the order is one which will affect the decision of the 
case, and can be attacked in an appeal from the decree. It has been held that an order 
improperly refusing an adjournment and placing a defendant ex parte, 25 or an order 
setting aside an ex parte decree only against some of the defendants, 26 is one affecting the 
decision of the case within the meaning of the section. The Chief Court of Oudh has held 
in the undermentioned case 27 that an order under o. 9 R. 9 restoring a suit to file cannot 
be challenged in the appeal against the decree under this section. 

There is also a conflict of opinion on the question whether an order setting aside 
an abatement under O. 22 R. 9 affects the decision on the merits. The decisions of the 
High Court of Lahore are conflicting. 28 According to the Allahabad High Court it affects 


13. (’01) 23 All 364 (365) (DB). 

14. (’02) 24 All 464 (465) (DB). 

(’97) 1897 Upp Bur Rul 237. 

15. (’26) 13 AIR 1926 Mad 900 (902) (DB). 

16. (’36) 23 AIR 1936 Nng 8 (11): 31 Nag LR (Sup) 
72. (This case is overruled on another point in 
AIR 1940 Nng 349 : ILR (1940) Nag 538 (DB).) 

17. *i«(’31) 18 AIR 1931 All 294 (297) : 53 All 612 
(FB). 

*(’24) 11 AIR 1924 All 929 (930) (DB). 

(’03) 25 All 280 (282) (DB). 

(’15) 2 AIR 1915 All 483 (484) (DB). 

(’06) 3 All L Jour 30 (34) (DB). 
t (’25) 12 AIR 1925 All 610 (612) : 48 Ail 175 
(FB). 

[But see f (’12) 34 All 592 (595) : 16 Ind Cas 1 
(2) (DB).] 

18. (’27) 14 AIR 1927 Bom 455 (455): 51 Bom 495 

(Dli). 

[Compare however (’02) 26 Bom 201 (203) (DB). 
(Order affected decision as it obliged Judge to 
pass wrong order as to costs.)] 

19. (’08) 8 Cal L Jour 308 (310) (DB). 
t (’95) 22 Cal 981 (984) (DB). 

( 05) 9 Cal W N 584 (587). 

20. (’15) 2 AIR 1915 Lab 353 (353): 1916 Pun Re 
No. 40. (Any error, etc., made by a Court in set¬ 


ting aside an ex parte decree is not an error etc., 
affecting the decision of the case.) 

(’23) 10 AIR 1923 Lab 425 (425). 
f (’25) 12 AIR 1925 Lah 466 (467): 6 Lah 94 (DB). 
2 I.*(’37) 24 AIR 1937 Rang 334 (334, 335): 1937 
Rang L R 207 (FB). 

22. (’161 34 Ind Cas 713 (713) (Oudh). 

23. (’03) 26 Mad 604 (605) (DB). 

24. (’24) 11 AIR 1924 Mad 890 (892) (DB). (The 
defendant refrained from opening the whole suit.) 

25. (’25) 12 AIR 1925 Pat 534 (534, 535) (DB). 
[See also (*40) 27 AIR 1940 All 305 (306, 308) : 

ILR (1940) All 192 (DB). (Order refusing to 
give an adjournment is an order which affects 
the decision of the case within the meaning of 
this section and can be referred to in an appeal 
against the ex parte decree.)] 

26. (’30) 17 AIR 1930 Pat 266 (269) : 9 Pat 102 

27^*41) 28 AIR 1941 Oudh 367 (368) (DB). 
(Order of restoration being case decided within 
S. 115, C. P. Code, is open to revision—AIR 1933 
Oudh 331 overruled.) _ 

28. (’23) 10 AIR 1923 Lah 230 (232) (DB). (Yes 

_Following 34 All 592 and AIR 1915 All 247 : 

37 All 456 held that it does affect the decision on 
the merits.) 
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the decision of the case if the order is made simultaneously with the decree in the suit, 29 
but otherwise does not. 30 The Calcutta High Court has held that an order setting aside 
an abatement does not affect the decision of the case whether it was made simultaneously 
or not. 31 

It has been held by the High Courts of Bombay and Calcutta that an order under 
O. 22 R. 5 impleading a person as the legal representative of the deceased plaintiff does 
not affect the decision of the case and cannot be challenged in an appeal from the final 
decree. 32 The High Court of Madras took a contrary view in the undermentioned case, 33 
but in a later case 34 has taken the same view as the Bombay High Court. 


7. Compliance with order is no bar to questioning it in appeal. — A 
compliance with the directions contained in an interlocutory order does not preclude a 
party from objecting to it in an appeal against the final decree. 1 Nor does the dismissal 
of an appeal against an order which is non-appealable take away that right. 2 


8. Effect of not appealing against order of remand_ 

can be divided into two classes — 


Orders of re 


M'J 


nd 


(1) appealable orders of remand, for which see Order 41 Rule 23 and Order 43 

Rule 1 (u) ; and 

(2) orders of remand which are not appealable, for which see O. 41 R. 25. 

As regards the latter they stand on the same footing as any other order and can 
be challenged in the appeal from the final decree. 1 As regards the former, it was held 
under the old Code that the order could be challenged in an appeal from the final decree 
though no appeal had been preferred against the order itself. 2 Under the present Code 
this has been expressly negatived by the addition of sub-section (2), the policy of the 
Legislature being to treat an order of remand as a special case 3 and to give a finality 


to it. 4 Where, therefore, an appealable order 


('33) 20 AIR 1933 Lah 152 (153) : 14 Lab 361 
(DB). (No—"Whether such order is passed before 
or simultaneously with the decree.) 

29. (1900) 22 All 430 (432). 

[See (’33) 20 AIR 1933 All 294 (295) (DB). (Order 
refusing to set aside abatement of appeal may be 
questioned in second appeal.) 

30. [See (’17) 4 AIR 1917 All 434( 435) (DB). 
(’25) 12 AIR 1935 All 426 (427): 47 All 555 (DB).] 

31. + (’25) 12 AIR 1925 Cal 766 (768): 52 Cal 472 
(DB). 

(’33) 20 AIR 1933 Cal 498 (500). 

(’25) 12 AIR 1925 Cal 473 (474) (DB). 

(’36) 163 lnd Cas 700 (701) : 39 Cal WN 1173 
(1175). 

32. (’02) 27 Bom 162 (187, 188) (SB). 

(’33) 20 AIR 1933 Cal 498 (500). 

33. (’18) 5 AIR 1918 Mad 1055 (1055) (DB). 
(Order under O. 22 R. 5 bringing on record legal 
representative afTects decision of case.) 

34. (’19) C AIR 1919 Mad 971 (971) (DB). 

Note 7 

1. (’19) G AIR 1919 Lab 38 (39) : 1 Lah 54. 

(’91) 1891 Pun Re No. 89. page 431 (433) (FB). 

(Submitting to the proceedings resulting from the 
order of remand.) 

(’27) 14 AIR 1927 Cal 733 (735) (DB). 

2. (’22) 9 AIR 1922 All 118 (119): 44 All 534 
(DB). 


of remand has not been appealed against, 

Note 8 

1. (’26) 13 AIR 1926 Mad 900 (901) (DB). 

(’38) 25 AIR 1938 All 37 (38) : ILR (1938) All 79 
(DB). (Order of remand under the Agra Tenancy 
Act, not appealable—Such order can be questioned 
in appeal from final decree.) 

(’35) 22 AIR 1935 All 553 (554). (The prohibition 
contained in sub-section (2) of this section exists 
only when the order of remand is appealable.) 

(’26) 13 AIR 1926 Mad 695 (697). 

(’18) 5 AIR 1918 Pat 680 (632): 2 Pat L Jour 663 
(SB.) 

(’25) 12 AIR 1925 Oudh 527 (528) (DB). (A remand 
judgment is not conclusive on points not specifically 
decided therein beyond possibility of revision.) 

(’22) 9 AIR 1922 Cal 255 (257) (DB). 

2. (’93) 15 All 119 (120) (DB). 

(’96) 18 All 19 (21, 22) (FB). 

(’90) 14 Bom 232 (235) (DB). 

(’01) 28 Cal 324 (328) (DB). 

(•07) 6 Cal L Jour 547 (556) (DB). 

( 95) 18 Mad 421 (422) (DB). 

(’06) 190G Pun L R No. 32, p. 109 (110) (DB). 

(’89) 11 All 35 (41) (DB). 

(’90) 12 All 510 (513, 514) (FB). 

(•74) 21 Suth W R 32G (326) (DB). 

[But see (’05) 32 Cal 1023 (1029) (DB).] 

3. See Report of the Special Committee. 

4. *(’23) 10 AIR 1923 Cal 385 (386) (DB). 
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the propriety or correctness thereof 5 or of any of the incidental findings and decisions 
which are a material part of the basis of that order 6 cannot be challenged in an appeal 
from the final decree, or by the lower Court. 7 To prevent obvious injustice,, however, the 
High Court can refuse to be bound by a remand order of a subordinate Court though 
neither party can question it by reason of their not having been appealed therefrom, 8 As 
to whether an order of remand can be appealed from after it has been carried out and the 
lower Court has decided the suit on the merits in accordance with the order of remand, 
see Order 41 Rule 23, Note 21. 

It has been held by the High Court of Allahabad 9 that this section deals with 
orders which the Court had jurisdiction to make, but in the making of which it had 
committed an error or irregularity and that, therefore, an order of remand passed 
without jurisdiction is outside sub-section (2) and open to question in an appeal from 
the final decree. 

A failure to appeal from the order of remand does not affect the right of appeal 
from the final decision on remand. 10 


9. Privy Council appeals. — Sub-section (2) of this section does not apply to 
appeals to the Privy Council. 1 But the principle of sub-s. (l) will apply to appeals to 
the Privy Council also. 2 


10. Letters Patent appeals. — Clause 15 of the Letters Patent is not controlled 
by S. 105 of the Code and an order of remand, though not appealed against, can be 
challenged in a Letters Patent appeal against the final judgment. 1 For a full discussion, 
see Note G on section 104. 


f (’28) 15 AIR 1928 Cal 325 (326, 327) : 55 Cal 
50G (DB). 

(’ll) 10 Ind Cas 514 (515) (DB) (Cal). 

5. (’21) 8 AIR 1921 Lab 154 (155):2 Lah 252 (DB). 
t (’28) 15 AIR 1928 Rang 297 (298) : 6 Rang 506. 
(’23) 10 AIR 1923 Pat 45 (47) : 2 Pat 207 (DB). 
(’16) 3 AIR 1916 Mad 127 (128) (DB). 

(’21) 8 AIR 1921 All 276 (277) : 43 All 377 (DB). 
+ (’36) 23 AIR 1936 Cal 590 (592). 

(’18) 5 AIR 1918 Cal 182 (182) (DB). 

(’19) 6 AIR 1919 Cal 946 (946) (DB). 

(’21) 63 Ind Caa 845 (846) (DB) (Cal). 

(’10; 5 Ind Cas 667 (668) (All). 

*(’17) 4 AIR 1917 All 144 (145) (DB). 

(’19) 6 AIR 1919 Cal 65 (65) : 46 Cal 738 (DB). 
(’17) 4 AIR 1917 Lab 392 (393). 

(’13) 20 Ind Cas 761 (762) (DB) (Lab). 

(’10) 8 Ind Cas 246 (246) (Lab). 

(’26) 13 AIR 1926 Cal 509 (509) (DB). 

(’22) 9 AIR 1922 Cal 255 (257) (DB). (But not 
precluded from showing that they have been 
prejudiced by the further amendment made in the 
course of retrial.) 

(’25) 12 AIR 1925 Mad 916 (917). 

+ (’25) 12 AIR 1925 Mud 1046 (1047). 

(’25) 12 AIR 1925 Nag 185 (186). 

(’26) 13 AIR 1926 Nag 164 (167). 

(’23) 10 AIR 1923 Rang 29(30):4 Upp Bur Rul 93. 
(’20) 7 AIR 1920 Pat 735 (737) : 4 Pat L Jour 645 
(DB). 

(’26) 13 AIR 192G Nag 147 (148). (This does not 
take away the power vested in the Court of appeal 
under O. 41 R. 2.) 

(’07) 32 Mad 318 (320) : 2 Ind Cas 525 (526) (DB). 
(’22) 65 Ind Cas 745 (746) (Lah). 


(’20) 7 AIR 1920 Lah 193 (193, 194). 

(’23) 10 AIR 1923 Nag 283 (283). 

[But see (’10) 5 Ind Cas 764 (764) (DB) (Mad). 
(Qucere.)] 

6. f (’1-4) 1 AIR 1914 Nag 58 (59, 60) : 10 Nag L 
R 28. (He is also precluded from disputing the 
correctness of any of the incidental findings and 
decisions which are an essential or material part of 
the basis of that order.) 

(’23) 10 AIR 1923 Pat 226 (228) (DB). 

(’09) 32 Mad 318 (320) : 2 Ind Cas 525 (526) (DB). 
’25) 12 AIR 1925 Mad 1019 (1020). 

•21) 62 Ind Cas 703 (704) (DB) (Mad). 

’23) 10 AIR 1923 Mad 67 (70) (DB). 
f (’28) 15 AIR 1928 Rang 297 (298) : 6 Rang 506. 
(’25) 12 AIR 1925 Pat 530 (533) (DB). 

Also see O. 41 R. 23, Note 29. 

7. (’21) 8 AIR 1921 Nag 129 (130). 

’18) 5 AIR 1918 Nag 264 (267). 

’30) 17 AIR 1930 Lah 719 (721) (DB). 

8. (’29) 16AIR 1929 All 421 (428): 51 AU730(DB). 

9. (’10) 6 Ind Cas 464 (465) (DB) (All). 

[Sec also (’10) 6 Ind Cas 205 (206) (DB) (All).] 

10. (’10)37 Cal 552(558):5 Ind Cas 577 (578)(DB). 

Note 9 

1. *(’15) 2 AIR 1915 Mad 423 (423, 424) : 38 Mad 
509 (DB). 

[•33) 20 AIR 1933 Bom 251 (252) (DB). 
f (’33) 20 AIR 1933 Bom 260 (262) (DB). 

■11) 33 All 391 (393) : 9 Ind Cas 932 (932) DB . 
■25) 12 AIR 1925 Nag 349 (349):22NagLR132 DB . 
’28) 15 AIR 1928 Rang 132(133):6 Rang 169(DB). 

2. (’33) 20 AIR 1933 Bom 251 (252) (DB). 

Note 10 

1. (’29) 16 AIR 1929 Mad 349 (351) (DB). 
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11. Order granting review. — An order granting review is appealable under 
O. 43 R. l (w). But it is appealable only on the grounds mentioned in O. 47 R. 7. It follows 
that under this section, read with o. 47 R. 7, the order can be challenged in an appeal 
from the final decree only on the grounds specified in o. 47 R. 7. 1 Where an apj^lication 
for review' is rejected the matters raised in such application can be pressed again in an 
appeal from the final decree passed. 3 

12. Revision of orders that can be challenged under the section. — 
Where an interlocutory order can be challenged in an appeal from the final decree under 
this section, the High Court w-ill not, as a rule, interfere in revision 1 but in the exercise 
of its powers of superintendence the High Court may interfere in proper cases in order to 
avoid irreparable injury being caused. 3 


106 . [S. 589.] Where an appeal from any order is allowed it shall 
What Courts to lie to the Court to which an appeal would lie from the 
hear appeals. decree in the suit in which such order was made, or where 

such order is made by a Court (not being a High Court) in the exercise 
of appellate jurisdiction, then to the High Court. 

[1877, S. 589.] 

1. Scope of the section. — This section provides that appeals from orders in 
cases in w’hich they are appealable, shall lie to the Court to which an appeal would lie 
from the decree in the suit ill which the order was made. The appellate jurisdiction of the 
District Judge, for instance, extends under the various Civil Courts Acts to decrees in 
suits of the value of Rs. 5000 and less. Hence, where the value of the subject-matter of 
the suit does not exceed Rs. 5000, the appeal from the order lies to the District Judge and 
where the value of the suit exceeds Rs. 5000 the appeal lies to the High Court, because the 
forum of appeal in regard to the decree passed in the suit is determinable in like 
manner. 1 But w’here the order appealed from is passed by a Court in the exercise of 
appellate jurisdiction , the appeal lies to the High Court. 3 


Note 11 

1. (’ll) 28 AIR 1941 Nug 308 (309, 310) : I L R 
(1942) Nag 487. 

f (’08) 31 Mad 49 (50, 51) (DB). 

(’05) 27 All 695 (696) (DB). 

(’95) 22 Cal 984 (989) (DB). 

(’13) 1913 Pun Re No. 109 : 19 Ind Cas 481 (485) 
(DB). 

(’77) 1 All 363 (365, 36G) (DB). 

(’97) 24 Cal 878 (880) (DB). 

(’13) 20 Ind Cas 670 (671) (DB) (Cal). 

[See also (’95) 22 Cal 734 (737, 738) (DB). 

2. (’41) 28 AIR 1911 Nag 308 (310) : ILR (1942) 
Nag 487. 

Also see S. 115 N. 11 and O. 47 R. 7 N. 11. 

Note 12 

1. (’82) 4 All 91 (92) (DB). 

(’83) 5 All 293 (294) (D13). 

(’17) 4 AIR 1917 All 321 (321). 

(’94) 18 Bom 35 (37) (DB). 

(’02) 26 Bom 551 (552) (DB). 

(’83) 12 Cal L Rep 148 (151) (DB). 

(’86) 9 Mad 256 (257). 


*(’14) 1 AIR 1914 Mad 17 (17) (DB). 
f (’17) 4 AIR 1917 Low Bur 35 (36). 

(’08) 2 Sind L R 22 (23) (DB). 
f (’12) 34 All 592 (594) : 16 Ind Cas 1 (2) (DB). 

2. (’20) 7 AIR 1920 Pat 131 (136) : 5 Pat L Jour 
550 (DB). 

Also see S. 115 Note 5. 

Section 106 — Note 1 

1. (’08) G Cal L Jour 38 (39) (DB). 
f (’90) 17 Cal 680 (G82, 683) (DB). 

(’01) 14 C P L R 62 (63). (Order passed by civil 
Judge in a suit in which the subject-matter was 
over Rs. 1000 in value— Held , appeal lay to the 
Judicial Commissioner’s Court.) 

Also see S. 96 N. 18. 

2. ( 03) 25 All 174 (177) (FB). 

(’l l) 1 AIR 1914 All 128 (128) : 36 All 58 (DB). 
(’84) 10 Cal 523 (524). 
t (’99) 26 Cal 275 (279) (DB). 

(’99) 1899 Pun Re No. 59, page 265 (267) (DB). 
(’91) 14 Mad 462 (464) (DB). 

Also see O. 7 R. 10 N. 11. 
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GENERAL PROVISIONS RELATING TO APPEALS 

[S. 582, First part.) ( 1 ) Subject to such conditions and limi- 

Powers Of appei- tations as may be prescribed, 3 an Appellate Court shall 
te Court. have power io_ 


TO APPEALS 


late Court. 


(а) to determine a case finally; 4 

(б) to remand a case; 6 

(e) to frame issues and refer them for trial; 6 

(d) to take additional evidence 7 or to require such evidence to be 
taken. 


(2) Subject as aforesaid, the Appellate Court shall have the same 
powers and shall perform as nearly as may be the same duties 80 as are 
conferred and imposed by this Code on Courts of original jurisdiction in 
respect of suits instituted therein. 

[See O. 41 Rr. 23-25, 27, 28, 33 .] 

Synopsis 

1. Legislative changes. | 16. Power to add, transpose or substitute 


2. Scope and object of the section. 

3. “Prescribed.” See S. 2, clause (16). 

4. P o w e r to determine case finally — 

Clause (a). See O. 41 Rr. 4, 24 and 33. 

5. Power to remand case — Clause (b). See 

O. 41 R. 23. 

6. Power to frame issues and refer them for 

trial — Clause (c). See O. 41 R. 25. 

7. Power to take additional evidence — 

Clause (d). See O. 41 Rr. 27, 28. 

8. Power to summon witnesses. See O. 41 
Rr. 27 and 28. 

9. Appellate Court to exercise the same 
powers and perform the same duties as 
original Court — Sub-section (2). 

10. “Powers,” meaning of. 

11. Inherent powers. 

12. Competence of the Appellate Court 

to interfere with the discretion of 
the Court below. 

13. Powers of the Appellate Court in 

matters of evidence. 

14. Appreciation of evidence by the 

Appellate Court. 

15. Failure to consider weight of evi¬ 

dence. 

NOTE to the Synopsis. See the Notes 

Appellate Court, powers of—Admission and rejec¬ 
tion of documents. See Note 13. 

Appellnte Court, powers of—Return of plaint. See 
Note 9. 

Appellate Court, powers to raise objection to court- 
fee on plaint suo motu. See Note 17. 

Power of Appellate Court to direct local investiga¬ 
tion. See Note 9. 


parties. 

17. Powers regarding court-fee. 

18. Power to direct stay of proceedings, 

grant' interim injunctions and pass 
interlocutory orders. 

19. Power to entertain application to set 

aside ex parte decree. See Section 96 
Note 12; O. 41 R. 21. 

20. Power to permit withdrawal of pro¬ 

ceedings. See O. 23 R. 1. 

21. Power to reject plaint or memoran¬ 

dum of appeal. 

22. Power to return memorandum of appeal 
for presentation to the proper Court. 

23. Power to allow amendment. SeeS. 153, 

O. 1 R. 10, Note 39; O. 6 R. 17 and 
O. 41 R. 3. 

24. Power to decide new point suo motu. 

See O. 41 R. 2, Note 7. 

25. Power to make new case in appeal. 

See O. 41 R. 1, Note 12 and R. 25. 

26. Power to interfere with the appoint¬ 

ment of a receiver. See O. 40 R. 1, 
Note 51. 

27. Power to refer to arbitration. (Omitted.) 

28. Power to examine ameen. 

29. Power to expunge remarks from the 

judgment. See O. 6 R. 16, Note 6. 

30. Duties of the Appellate Court. 

indicated for the following topics ; 

Power of Appellate Court to pass a decree for an 
amount larger than that claimed. See Note 17. 

Power of Appellate Court to decide on points not 
raised or covered by issues. See Note 11. 

Power of Appellate Court in cases of assignment, 
creation or devolution of any interest, pending 
appeal. See Notes 16 and 9. 
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1. Legislative changes. — Sub-section (l) is new. Sub-section ( 2 ) corresponds 
to the first clause of the first part of section 582 of the Code of 1882. 

2. Scope and object of the section. — Sub-section (l) specifies the powers 
conferred on an Appellate Court in order to enable it to dispose of a case completely and 
effectively. The powers themselves are mentioned in els. (a) to (d) and the conditions 
and limitations subject to which such powers are to be exercised are prescribed in the 
First Schedule. 

Sub-section (2) provides that an Appellate Court shall have the same powers as 
the original Court under this Code and thereby comprehensively makes the relevant 
provisions of the Code applicable to appeals 1 except such as are specifically excluded. 2 A 
second Appellate Court has the same powers and duties as the first Appellate Court. 3 
See section 108 . 

The powers and duties contemplated in this section are such as are provided for in 
the Civil Procedure Code, and not in any other enactment, such as the Limitation Act. 4 

3. “Prescribed.” — See Section 2, clause (16). 

4. Power to determine case finally — Clause (a). — See O. 41 Rr. 4, 24 and 33. 

5. Power to remand case — Clause (b)_See Order 41 Rule 23. 

6. Power to frame issues and refer them for trial — Clause (c). — See O. 41 R. 25. 

7. Power to take additional evidence — Clause (d). — See O. 41 Rr. 27 and 28. 

t 

8. Power to summon witnesses. — See O. 41 Rr. 27 and 28. 


9. Appellate Court to exercise the same powers and perform the 
same duties as original Court — Sub-section (2). — Sub-section ( 2 ) is based on 
the general principle that an Appellate Court has the same powers as the original Court, 
and can do, while the appeal is pending, what the original Court could have done, while 
the suit was pending. 1 The provisions of the Code relating to incidental proceedings in 
original Courts are thus equally applicable to an Appellate Court. 3 But they do not apply 


Section 107 — Note 2 

1. (’94) 18 Mad 94 (98) (DB). 

(•06) 3 Cal L Jour 29 (36) (DB). 

(•85) 7 AH 693 (698, 699) (FB). (Per Mahmood J., 
dissenting.) 

2. (’90) 12 All 129 (151, 152) (FB). (Certain pro¬ 
visions not applicable to the original side of the 
High Court are equally inapplicable to the ap¬ 
pellate side of that Court.) 

3. (’07) 29 All 535 (53G) (DB). 

4. (’86) 12 Cal 590 (593) (FB). 

Note 9 

1. (’42) 29 AIR 1942 Mad 464 (465). (High Court 
can help party to get refund of excess court-fee 
erroneously paid.) 

+ (’10) 1910 Pun Re No. 82 ; 7 IndCaa 1017 (1017). 
(’12) 22 Mad L Jour 225 (227, 228) (DB). 

(’ll) 21 Mad L Jour 824 (827). 

2. f (’31) 18 AIR 1931 Lab 610 (611) : 13 Lah 
195 (DB). (O. 1 R. 8.) 

(1865) 4 Suth W R 109 (110) (DB). (O. 2 R. G.) 
C09) 12 Suth W R 11 (12) (DB). (O. 2 R. 6.) 

(’23) 10-AIR 1923 Nag 310 (311). (O. 7 R. 10.) 

(*32) 1932 Mad W N 104 (104). (O. 7 R. 11.) 

(’32) 19 AHt 1932 Cal 482 (484, 486) : 59 Cal 388 
(DB). (O. 7 Rr. 11 and 13.) 

(’02) 1902 Pun LR No. 46, p. 173 (174). (Q.9R. 5.) 


f (’16) 3 AIR 1916 Mad 641 (641) (DB). (O. 9 R. 
13 — Application under — Competent in second 
appeal.) 

(•19) 6 AIR 1919 All 49 (49) : 42 All 48 (DB). 

(Power to examine parties in appeal—O. 10 R. 2.) 
(•96) 1896 Bom P J 541 (541) (DB). (O. 20 R. 2.) 
(*10) 1910 Pun Re No. 82 : 7 Ind Cas 1017 (1017, 
1018). (O. 21 R. 29.) 

C88) 10 All 223 (234) (FB). (O. 22 R. 4.) 

(’81) 8 Cal 440 (441, 442) (DB). (O. 22 Rr. 3 and ' 

11 .) 

+ (’80) 4 Bom 654 (655) (DB). (O. 22 R. 4.) 

(’96) 18 All 86 (88) (DB). (O. 22 R. 10.) 

(’96) 18 All 285 (287). (O. 22 R. 10.) 

(’31) 132 Ind Cas 194 (195) (All). (O. 23 R. 1.) 

(’02) 5 Oudh Cas 49 (53) (DB). (O. 23 R. 3.) 

(’28) 15 AIR 1926 Mad 964 (965, 968) (DB). (0.25 
R. 2.) 

(’72) 17 Suth W R 300 (301) (DB). (O. 26 R. 9.) 
C32) 19 AIR 1932 All 270 (271). (O. 26 R. 9 ) 

(’84) 8 Bom 577 (581) (FB). (O. 33 R. 11.) 
t (’04) 14 Mad L Jour 471 (472, 474) (FB). 

(’17) 4 AIR 1917 Mad 448 (449, 451) ; 39 Mad 907 
(912) (DB). (O. 39 R. 2 (3).) 

(’17) 4 AHt 1917 All 443 (4 46) : 38 All 398 (407) 
(DB). (Amendment.) 

(’17) 4 AIR 1917 All 153 (154) (DB). (Do ) 

CIO) 7 Ind Cas 797 (797) (DB) (Mad). (Do.) 
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to cases where the subject which is being dealt with by the Appellate Court is not the 
actual appeal itself . 3 The words “as nearly as may be” mean, so far as may be necessary, 
to carry into effect the requisite reliefs . 4 See also Notes 10 to 30. 

10. Powers, meaning of. — The word “powers” is not synonymous with 
“jurisdiction ” 1 but comprehends the authority to carry out such of the functions as are 
indicated in Notes 12 to 30. The decisions of the English and American Courts on the 
functions of an Appellate Court are to be followed with great caution in India as they 
are based on practice and procedure of a highly technical character . 2 

11. Inherent powers.— Every Court trying civil causes has inherent jurisdiction 
to take cognizance of questions cutting at the root of the subject-matter in controversy, 1 
and, in fact, such powers should be exercised in order to meet the ends of justice 2 
although there may be no direct statutory provision therefor. 3 Thus, an Appellate Court 
has inherent powers to add, as a party respondent 4 or allow to figure as an appellant 6 a 
person who was not a party to the suit. See also section 151. 

12. Competence of the Appellate Court to interfere with the discre¬ 
tion of the Court below, — Ordinarily a Court of appeal will not interfere with the 
exercise of discretion by the lower Court and substitute for it its own discretion . 1 Nor can 
the Appellate Court lay down any rules with a view to indicate the particular groove in 
which the discretion of the lower Court should run . 2 


(’26) 13 AIR 1926 Oudh 98 (99) : 1 Luck 33. (Do.) 
f (’30) 17 AIR 1930 All 131 (131, 132). (Amend¬ 
ment to correct bona fide error in preferring appeal 
against dead person and to implead legal repre¬ 
sentatives.) 

f (’0G) 3 Cal L Jour 29 (36) (DB). (Appointment of 
a guardian ad litem.) 

(’28) 15 AIR 1928 All 458 (459) (DB). (Power to 
correct errors and mistakes apparent on the face 
of the record.) 

(’37) 24 AIR 1937 All 243 (245). (Amendment of a 
memorandum of appeal can be made by an ap¬ 
pellate Court by virtue of the powers conferred by 
Section 107 (2), C. P. Code.) 

3. (’68) 10 Suth W R 160 (163, 164) (DB). 

4. (*85) 7 All 693 (697) (FB). 

Note 10 

1. (’68) 10 Suth W R 160 (164) (DB). 

2. (’17) 4 AIR 1917 Mad 597 (599) (DB). (31 Mad 
268 followed.) 

Note 11 

1. (’12) 35 Mad 607 (612) : 39 Ind App 218 (PC). 

2. + (’20) 7 AIR 1920 Cal 434 (435) (SB). 

(’26) 13 AIR 1926 Mad G31 (633). 

3. (’06) 3 Cal L Jour 29 (35) (DB). (To hold other¬ 
wise would render infructuous the exercise of 
appellate jurisdiction in many instances.) 

4. (’10) 12 Cal L Jour 91 (101) (DB). 

5. (’18) 5 AIR 1918 Mad 409 (410, 411) (DB).' 

Note 12 

1. ('ll) 28 AIR 1941 Sind 178 (183) : ILR (1941) 
Kar 362 (DB). 

►I*(’17) 4 AIR 1917 PC 116 (118): 42 Bom 380 : 45 
Ind App 61 (PC). 

(’10) 14 Cal W N 532 (534) (DB). 

I (’16) 3 AIR 1916 Cal 564 (566) (SB). 

(T4) 1 AIR 1914 Cal 314 ( 318 ) (DB).(Appointment 
of a guardian to a minor.) 

(’04) 29 Bom 71 (73) (DB). (Order refusing stay of 
execution.) 


(’21) 8 AIR 1921 Pat 341 (341) (DB). (Amount of 
damages.) 

f (’22) 9 AIR 1922 P C 71 (72) : 48 Ind App 280 : 
44 Mad 656 (PC). (Rate of interest.) 

(’21) 8 AIR 1921 Pat 430 (432) (DB). (Rate of in¬ 
terest on mesne profits.) 

(1864) 1864 Suth W R Gap 146 (147) (DB). (Costs.) 
(’711 8 Bom H C R A C 100 (102). (Do.) 

(’27) 14 AIR 1927 Lah 65 (65). (Appointment of a 
receiver.) 

(’19) 6 AIR 1919 Cal 946 (947) (DB). (Acceptance 
of report of a commissioner.) 
f (’19) 6 AIR 1919 Cal 800 (801) (DB). (Late pro¬ 
duction of documents.) 

(’33) 20 AIR 1933 All 443 (447) (DB). (The raising 
of the presumption of genuineness of a document.) 
t (’34) 21 AIR 1934 Cal 438 (440) : 61 Cal 22 (DB). 
(’35) 22 AIR 1935 Rang 389 (390) (DB). 

(’36) 165 Ind Cas 513 (514) (Lah). 

(’35) 22 AIR 1935 Lah 169 (170). (But there is no 
provision of law that bars jurisdiction of Appellate 
Court to consider matters of discretion.) 

(’35) 22 AIR 1935 Mad 1072 (1073) (DB). (Order 
as to costs — Appellate Court will not interfere 
unless question of principle is involved.) 

(’39) 26 AIR 1939 Oudh 61 (61) (DB). 

(’35) 22 AIR 1935 Pat 256 (260) (DB). (Granting 
declaration under S. 42, Specific Relief Act.) 
f (’37) 24 AIR 1937 Pat 584 (585) : 16 Pat 371 
(DB). 

(’15) 2 AIR 1915 Cal 435 (437) (DB). (Appointment 
of guardian to a minor — Principle accepted — 
However High Court interfered with order of lower 
Court.) 

[See (’34) 21 AIR 1934 Lah 438 (441) : 15 Lah 
772 (DB). (Court using its discretion vested in it 
one way—Presumption by Appellate Court.)] 

2. (’28) 15 AIR 1928 Pat 630 (633) : 8 Pat 235 
(DB). 
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An interference, however, will be justified in the following case9 : 

(1) where the lower Court acts arbitrarily or perversely or capriciously 3 or in 

disregard of sound legal principles; 4 

(2) where the discretion has been exercised where it ought not to have been 

exercised; 6 

(3) where the Judge misdirects himself by wrongly assuming that there is no 

general rule to guide him in the exercise of his discretion; 6 or 

(4) -where the discretion which is vested in the Judge and which he ought in 

law to exercise has not been exercised at all. 7 

The mere possibility of the Appellate Court coming to a different conclusion on 
the same facts and evidence will not justify interference. 8 See also Note 14. 


13. Powers of the appellate Court in matters of evidence. — An Appellate 
Court will not interfere with the decision of the lower Court as to admissibility of 
evidence 1 except to prevent a clear miscarriage of justice." But the question of the 
relevancy of evidence is always open to reconsideration in appeal. 3 See also Note 14. 


3. (’42) 29 AIR 1942 Mad 487 (493): I L R (1942) 
Mad 562 (DB). (Court in its discretion allowing 
certain per cent.for collection expenses in computing 
mesne profits — Appellate Court will not interfere 
with discretion unless it is arbitrary and unreason¬ 
able — Discretion in allowing 10 per cent, held 
properly exercised.) 

*(’.17) 4 AIR 1917 P C 116 (118) : 42 Bom 380 
(389) : 45 Ind App 61 (PC). 

+ (’66) 3 Bom H C R App 94 (101). (A bond in¬ 
sufficiently stamped—Refusal to grant relief arbi¬ 
trarily.) 

(’25) 12 AIR 1925 Cal 711 (713) (DB). (Discretion 
used properly and not arbitrarily.) 

(’18) 5 AIR 1918 Cal 467 (470) : 45 Cal 138 (148) 
(DB). (A judgment on admission of the defen¬ 
dant.) 

4. *(’17) 4 AIR 1917 P C 116 (118) : 42 Bom 380 
(389) : 45 Ind App 61 (PC). (So to allow would 
cause great inconvenience.) 

(’25) 12 AIR 1925 Cal 1027 (1029) (DB). (The 
order as to costs.) 

(’35) 22 AIR 1935 Mad 280 (282) (DB). 

[Sec (’19) 6 AIR 1919 All 453 (454) : 40 All 558 
(562) (DB).) 

5. (’ll) 21 Mad L Jour 1018 (1019) (DB). (Appel¬ 
late Court giving specific directions — Trial Court 
not to exercise discretion.) 

6. *(’17) 4 AIR 1917 l\ C 156 (159) : 45 Cal 94 
(107) : 44 Ind App 218 (PC). 

[See (’38) 25 A I It 1938 Pat 413 (417) : 17 Pat 
507 (DB). (Lower Court misdirecting itself on a 
point of luw.)J 

7. (’22) 9 AIR 1922 Pat 47 (48) : 6 Pat L Jour 
111 (DB). (Else useless expenditure of money and 
unprofitable waste of time would be incurred and 
great embarrassment caused.) 

(’26) 13 AIR 1926 Lah 223 (224). 

+ (’24) 11 AIR 1924 Lah 629 (630). 

8. (’24) 11 AIR 1924 Oudh 326 (328). 

(’18) 46 Ind Cas 794 (795) (Nag). 

(’26) 13 AIR 1926 Lah 672 (672) (DB). 

(’20) 13 AIR 1926 Oudh 522 (525). 

(’27) 14 AIR 1927 Oudh 66 (67). 

(’25) 12 AIR 1925 Cal 224 (225) (DB). 


+ (’27) 14 AIR 1927 Cal 830 (831) (DB). 

(*28) 15 AIR 1928 Mad 489 (491) (DB). 

+ (’16) 3 AIR 1916 All 181 (182) (DB). 

(’03) 5 Bom L R 584 (586) (DB). (Judgment of the 
lower Court should not be reversed.) 

*(’03) 5 Bom L R 956 (969) (DB). 

(’10) 12 Bom L R 801 (805) (DB). (Reversal of the 
decree of lower Court.) 

(’69) 11 Suth W R 465 (466) (DB). 

(’18) 5 A I R 1918 Cal 618 (622, 625) : 45 Cal 60 
(DB). 

+ (1837) 1 Moo Ind App 431 (442, 444) (PC). (Vali¬ 
dity of a document.) 

*(’20) 7 AIR 1920 P C 132 (136) (P C). 

[See however (’74) 1874 Pun Re No. 7, p. 10. 
(Not good law.)] 

Note 13 

1. See Section 167 of the evidence Act. 

*(’92) 19 Cal 438 (442) : 19 Ind App 79 (PC). 

(’04) 26 All 581 (587) : 30 Ind App 217 (PC). (Pre¬ 
sumption a9 to genuineness of a document —Dis¬ 
cretion of lower Court cannot be lightly overruled.) 

(’15) 2 AIR 1915 Mad 839 (339) (DB). 

(’19) 6 AIR 1919 Lah 69 (70). (Presumption as to 
genuineness of document.) 

+ (’68) 3 Agra 148 (148) (DIi). (Admission of docu¬ 
ments produced late.) 

(’13) 36 Mad 418 (422) (DB). (Admission of second¬ 
ary evidence on grounds satisfactory to the lower 
Court.) 

(’24) 11 AIR 1924 Lah 265 (269) (DB). (Evidence 
admitted without objection in the lower Court.) 
(’24) 11 AIR 1924 Lah 303 (304) (DB). 

(’17) 4 AIR 1917 Mad 483 (483) (DB). (Document 
whether properly attested.) 

Also see O. 13 R. 2 N. 3. 

(But see (’26) 13 AIR 1926 All 537(537). (A sus¬ 
picious document.) 

(’l l) 1 AIR 1914 Mad 473 (474) : 37 Mad 455 
(457) (DB). (Where there is no evidence at all.)1 

2. *(’92) 19 Cal 438 (442) : 19 Ind App 79 (PC) 
(’26) 13 AIR 1926 Mad 1003 (1004) (DB) 

(’13) 11 All L Jour 537 (538, 539). (Plaintiff’s late 
production of documents—Surprise to defendant ) 

3. (’28) 15 AIR 1928 Cal 512 (512). 
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14. Appreciation of evidence by the Appellate Court. — Where the 
appreciation of oral testimony is concerned, the Appellate Court has to reconcile two 
conflicting view-points, namely, on the one hand, the undoubted duty of the Court of 
appeal to review the recorded evidence and to draw its own inferences and conclusions, 
and, on the other hand, the unquestionable weight which must be attached to the opinion 
of the Judge of the primary Court who had the advantage of seeing the witnesses and 
noticing their look and manner . 1 On questions of fact, therefore, largely depending on 
oral testimony, the conclusions of the trial Judge will not be lightly interfered with . 2 


(’27) 14 AIR 1927 Mad 60 (60). 

[See also (’35) 22 AIR 1935 Lah 251 (259) : 16 
Lab 782 (DB). (Relevancy and admissibility — 
Relevant document — Objections to admissibility 
not raised—Document is admissible—Irrelevant 
document though admitted can be discarded by 
Appellate Court.)] 

Note 14 

1. (’42) 29 AIR 1942 Bom 161 (170): IL R(1942) 
Bom 357 (DB). (But appreciation of oral evidence 
by trial Court must be tested by other proved 
facts.) 

(’42) 197 Ind Cas 356 (358) (Nag). 

(’41) 28 AIR 1941 Bom 129 (137):ILR (1941) Bom 
211 (DB). 

(’41) 28 AIR 1941 Cal 20 (24) : I L R (1941) 1 Cal 
457 (DB). 

(’40) 27 AIR 1940 Cal 115 (128) (DB). (Appellate 
Court is not relieved from examining probabilities 
and circumstances of whole case — Story told by 
witness highly improbable — Appellate Court can 
reject his testimony.) 

(’39) 26 AIR 1939 Cal 595 (596) (DB). 
f (’21) 8 AIR 1921 Cal 677 (684) : 47 Cal 1043 
(DB). 

*(’16) 3 AIR 1916 Cal 964 (971): 43 Cal 833 (837, 
838, 840, 843, 849, 853) (SB), 
f (’36) 23 AIR 1936 P C 154 (155) (PC). 

ISee (’38) 25 AIR 1938 P C 91 (95) (PC). (Trial 

Judge is in superior position than Appeal Court to 
judge the credibility of witnesses on question of 
fact.) 

(’35) 22 AIR 1935 Cal 80 (81) : 61 Cal 937. 

(’38) 25 AIR 1938 Bom 304(308) (DB). (When the 
trial Judge does not approach the examination of 
the evidence from the correct standpoint, the 
opinion of the trial Judge is not entitled to much 
weight.)] 

2. (’42) 29 AIR 1942 Cal 412 (415) : ILR (1942) 
1 Cal 100 (DB). 

(’• 11 ) 28 AIR 1941 Bom 129 (139) : I L R (1941) 

Bom 211 (DB). , „ x „ , 

(’41) 28 AIR 1941 Cal 20 (24) : I L R (1941) 1 Cal 
457 (DB). (Question as to which set of witnesses is 
to be believed—Appellate Court should not lightly 
regard findings of trial Court on mere calculation 
of probabilities.) 

(• 41 ) 28 AIR 1941 Mad 393 (393). (Interference 
without good reasons is erroneous in law.) 

('ll) 28 AIR 1941 Mad 539 (515) : I LR (1941) 
Mud 785 (FB). (Trial Court aftor detailed exami¬ 
nation of evidence holding it to be true—Appellate 
Court should not reverse linding without stating 
reasons.) 

(’40) 27 AIR 1940 Nag 70 (70) : I L R (1941) Nag 
C69. 


(’40) 27 AIR 1940 Sind 68 (72) (DB). 

(’09) 13 Cal W N 782 (784, 787) (PC). 

(’33) 20 AIR 1930 Cal 449 (452) (DB). 

(’33) 20 AIR 1933 Oudh 295 (297) (DB). 

(’33) 20 AIR 1933 Oudh 242 (245) (DB). 
f (’33) 20 AIR 1933 Oudh 170 (175) : 8 Luck 538 
(DB). 

(’33) 20 AIR 1933 Oudh 142 (146) (DB). 

(’26) 13 AIR 1926 P C 29 (30) : 4 Rang 513 (P C). 
(Especially where testimony of a witness is rejected 
on demeanour.) 

(’ll) 15 Cal W N 717 (721, 722) (PC). 

*(’15) 2 AIR 1915 P C 1 (2) : 39 Bom 386:42 Ind 
App 110 (PC). (Decision as to the credibility of a 
witness.) 

f (’16) 3 AIR 1916PC256(261): 43 Cal 707 (722): 
43 Ind App 73 (PC). 

(’16) 3 AIR 1916 PC 73 (73) (PC). (Case of collision 
of two steamers.) 

f (’16) 3 AIR 1916 P C 166 (169) (PC). (Authority 
to adopt given by an oral will.) 

*(’19) 6 AIR 1919 P C 188 (189) (PC). 

(’22) 9 AIR 1922 P C 371 (372): 46 Bom 857 (PC), 
f (’23) 10 AIR 1923 PC 156 (158): 1 Rang 451 
(PC). (Credibility of a witness.) 

(’28) 15 AIR 1928 P C 277 (280) (PC). 

(’16) 3 AIR 1916 All 181 (182) (DB). (If the credi¬ 
bility of a witness can be inferred otherwise than 
by his manners and demeanour, the Appellate 
Court can differ from the trial Court.) 
f (’14) 1 AIR 1914 Cal 301 (302) (DB). 

(’26) 13 AIR 1926 Cal 116 (119) (DB). 

(’27) 14 AIR 1927 Oudh 485 (487) (DB). 

(’16) 3 AIR 1916 Pat 284 (288) : 1 Pat L Jour 48 
(DB). 

(•16) 3 AIR 1916 Cal 400 (401) (SB). 

4 (*18) 5 AIR 1918 Cal 363 (368) (SB). 

(•20) 7 AIR 1920 Cal 249 (250) : 47 Cal 337 (347) 
(DB). 

(’25) 12 AIR 1925 Sind 35 (36): 18 Sind L R 5o 

(DB). ' _ 

(’26) 13 AIR 1926 Sind 216 (219) : 20 Sind L R 
295 (DB). (Triad Judge acquainted with customs 
of community of the parties before him.) 

(’09) 32 Mad 400 (409) : 36 Ind App 185 (PC). 

(’ll) 10 Mad L Tim 304 (306) (DB). 

(•19) 6 AIR 1919 Mad 447 (152, 457) (DB). (Oral 
authority to adopt.) 

(•21) 8 AIR 1921 Oudh 42 (44). 
f (’21) S AIR 1921 Cal 543 (546) (DB). (Dwnagea.) 
(’32) 19 AIR 1932 Mad 167 (168) : 55 Mad 38=> 

( ( 36) 164 Ind Cas 815 (816) (DB) (Cal), 
f (’35) 1935 All W R 1197 (1198) (DB). 

*(’37) 31 Sind L R 213 (216) : 167 Ind Cas 8 (10) 

(PC). 


POWERS OP APPELLATE COURT 


[S 107 N 141 1009 


But this rule should not be treated as having a too general application. 3 An Appellate 
Court is entitled to interfere with questions of fact in the following cases : 

(1) Where the conclusions of the trial Judge depend on inferences from facts 

and not on the credibility of oral evidence of such facts.* 

(2) Where an important fact of which the Appellate Court is in possession wa3 

not known to the trial Judge. 6 

(3) Where the Judge giving the judgment did not examine the witnesses himself 

or the bulk of the evidence was taken on commission. 6 

(4) Where the finding of the lower Court is manifestly erroneous 7 or is based 

on no evidence 8 or the Judge has misdirected himself by applying wrong 
standards of probability or has committed an error in procedure 9 or there 
is a deliberate suppression of evidence by one party. 10 

(5) Where the finding is opposed to experience of life and course of business. 11 


(’37) 172 Ind Cas 527 (528) (PC). 

<’35) 22 AIR 1935 All 329 (333): 57 All 85 (DB). 

f (’37) 24 AIR 1937 P C 288 (292) (PC). (Finding 
cannot be reversed unless the Appellate Court 
comes to an affirmative conclusion that the finding 
is wrong.) 

<’38) 25 AIR 1938 All 504 (505): I L R (1938) All 
741 (DB). 

(’341 21 AIR 1934 Cal 520 (523) (DB). 

<’35) 22 AIR 1935 Cal 80(81): 61 Cal 937. (Finding 
of faot depending upon the credibility of witnesses 
can be interfered with under exceptional cir¬ 
cumstances.) 

(’35) 22 AIR 1935 Pat 256 (260) (DB). 

(’35) 22 AIR 1935 Pat 74 (78) (DB). 

(*37) 24 AIR 1937 Lab 324 (326) (DB). 

(’36) 23 AIR 1936 Cal 87 (93) (DB). 

(’35) 22 AIR 1935 Rang 30 (31) (DB). 

( 35) 22 AIR 1935 Rang 39(42). (It is dangerous for 
an Appellate Court to differ from an original Court 
on the question of the credibility of witnesses.) 

£See (’40) 42 Pun L R 374 (377). (Respectable 

witnesses deposing on behalf of both parties_ 

Appellate Court should endorse trial Court’s 
conclusion.) 

(’36) 165 Ind Cas 49 (52) (DB) (Oudh). 

( 35) 22 AIR 1935 All 293(294). (Appraisementof 
witnesses is final and binding in second appeal.) 
(’ll) 12 Ind Cas 208 (208) (Mad). (Court can 
decide that the truth is something different from 
what is stated by either party.)] 

{See also (’21) 8 AIR 1921 Cal 852 (855) (DB).] 

Also see Ss. 100 and 101, Note 52. 

(See however (’18) 5 AIR 1918 P C 10 (11) : 21 
Oudh Cas 104 (PC). (Where decision of trial 
Court is speculative and that of Appellate Court 
well reasoned, the latter decision shall prevail.)] 

3. (’39) 26 AIR 1939 Rang 350 (351) : 1939 Rang 
L R 472. 14 

t (’25) 12 AIR 1925 Rang 308 (309) : 3 Rang 177. 

*(’15) 2 AIR 1915 Cal 225 (231) (DB). 

(’22) 9 AIR 1922 Cal 260 (267) : 49 Cal 132 (DB). 

(’25) 12 AIR 1925 Rang 117 (117). (Rule applies 
strictly only to a trial Judge of very great ex¬ 
perience.) 

(’36) 23 AIR 1936 All 537 (544) (DB). (No indica¬ 
tion in the judgment of the trial Court that the 


evidence was carefully weighed and considered _ 

Appellate Court cal! interfere.) I 

(’36) 23 AIR 1936 Rang 399 (400) (DB). (Lower 

Court’s failure to give due weight to evidence_ 

Wrong conclusion—Appellate Court may interfere.) 

4. (’21) 8 AIR 1921 P C 221 (223) (PC), 
t (’22) 9 AIR 1922 P C 315 (316) (PC). 

*(’15) 2 AIR 1915 Cal 225 (231) (DB). 

(’26) 13 AIR 1926 Cal 643 (644) (DB). 

f (’18) 5 AIR 1918 P C 233 (235) (PC). 

+ (’17) 4 AIR 1917 P C 214 (216) (PC). 

(’26) 13 AIR 1926 Oudh 120 (123) (SB). 

(’36) 23 AIR 1936 Rang 518 (520) (DB). 

5. (’21) 8 AIR 1921 P C 93 (97) : 42 All 487 (PC). 

6. (’28) 15 AIR 1928 Sind 179 (185) : 23 Sind L R 
97 (DB). 

(’32) 19 AIR 1932 P C 13 (19) : 6 Luck 556 : 59 
Ind App 1 (PC). (Credibility of witness whose evi¬ 
dence was taken on commission—Opinion of first 
Appellate Court is entitled to greater weight than 
that of trial Court.) 

(’20) 7 AIR 1920 Cal 26 (31) (DB). 

{See also (’35) 22 AIR 1935 Cal 28 (29) : 61 Cal 
886 (DB). (Trial Court accepting commissioner’s 
report and decreeing suit — Appellate Court 
accepting facts of commissioner but disagreeing 

with his conclusion and setting aside decree _ It 

is entitled to do so.)] 

7. f (’28) 15 AIR 1928 P C 122 (126) (PC). 

(’12) 11 Mad L Tim 33 (40) (DB). 

*(’18) 5 AIR 1918 Pat 1 (35) : 3 Pat L Jour 633 
(F B). 

(’73) 1873 Pun Re No. 28, p. 47. 

(’16) 3 AIR 1916 Cal 1 (9) (FB). 
f (’3G) 23 AIR 1936 P C 60 (61) (PC). 

£See also (*41) 28 AIR 1941 Rang 344 (346) 
(DB). (Finding based on inadmissible evidence is 
vitiated.)] 

8. (’35) 22 AIR 1935 Cal 648 (649). 

Also see Ss. 100 and 101, Note 53. 


9. f (’20) 7 AIR 1920 Cal 255 (258) : 48 Cal 1079 
(1090, 1091) (DB). 

(’22) 9 AIR 1922 Pat 111 (112) (DB) 

+ F26) 13 AIR 1926 P C 29 (30, 31) : 4 Rang 513 

10. (’29) 16 AIR 1929 P C 95 (98, 99) (PC) 

11. (’15) 2 AIR 1915 P C 50 (51) (PC). 
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(6) Where the case is one of conflicting evidence and the conduct of parties, 
effect of documents or the weight of probabilities, reduce the value of the 
opinion of the Judge. 12 

In appreciating evidence generally, discrepancies on material points should not 
be disregarded 13 but a too minute attention to immaterial discrepancies may lead to 
serious failure to justice. 14 It must also be remembered that a case is not necessarily 
false if some evidence in support of it is doubtful or untrue 16 and an Appellate Court 
reversing a finding of fact must do so on a consideration of the whole evidence on 
record. 16 As to the appreciation of evidence in cases where the genuineness or otherwise 
of a signature is in question, see the undermentioned cases. 17 

See also Order 41 Rule 1, Note 13. 

15. Failure to consider weight of evidence —The failure of the Appellate 
Court to tackle the crucial question between the parties and consider the evidence in 
the case amounts to a substantial error of procedure. 1 See section 101, Notes 23 and 24. 


4 16. Power to a<$d, transpose or substitute parties. — An Appellate Court 

lias, under sub-s. ( 2 ) of this section, the same power to add, transpose and substitute 
parties under the provisions of the Code as a Court of original jurisdiction. See S. 151,. 
o. l R. 10, Notes ll and 34 ; O. 22 Rr. 3, 4 and ll and o. 41 R. 20, Note 2. 

As to whether a person not party to the first appeal can be added in second 
appeal, see O. 1 R. 10, Note 11 and O. 41 R. 20, Note 2. Under the old Code, it was doubted 
in the undermentioned case 1 whether S. 27 of that Code corresponding to the present O. 1 
R. 10, sub-r. (l) applied to appeals. The doubt was expressed in view of the wording of 
the old S. 582. In view however of the changes made in the wording of the section, it is 
submitted that there can be no doubt about it now. 

17. Powers regarding court-fee. — An Appellate Court cannot deal with 
the appeal until the court-fee payable on the memorandum of appeal is paid. 1 Nor can it, 
in the generality of cases, award an amount in excess of that in respect of which the 
appeal is brought and court-fee paid. 2 As to the power of the Appellate Court to entertain 


12. ('23) 10 AIR 1923 Mad 103 (104) (DB). 

(’18) 5 AIR 1918 P C 10 (11) : 21 Oudh Cas 104 
(PC). 

(’09) 31 All 116 (127, 135) : 36 Ind App 9 (PC). 

[See (’36) 23 AIR 1936 Cal 87 (93) (DB.) (Trial 
Court not properly considering eSeot of documen¬ 
tary evidence of great weight — Appellate Court 
may draw conclusions of its own.)) 

13. (’14) 1 AIR 1914 PC 38 (40): 36 All 187 (194) 

14 . (’09) 1909 Pun Re No. 15 Cr. p. 51 (54): 4 Ind 
Cus 864 (806) (DB). 

t (’27) 14 AIR 1927 Rang 200 (200). (Supposed 

discrepancies.) 

(’13) 15 Bom L R 297 (301) (DB). (Discrepancies 

in reference to time.) Ir , 

15. *(’19) 6 AIR 1919 PC 157 (158) (PC). (For 
there is a tendency amongst litigants to back a 
u good caso by false or exaggerated evidence.) 

16. (’20) 7 AIR 1920 Cal 419 (420) (DB). 

('17) 4 AIR 1917 Mad 689 (690) (DB). 

(•36) 23 AIR 1936 Cal 256 (258). 

Also see Note 30. , . 

17. (’ll) 38 Cal 805 (817) : 38 Ind App 15o : 11 


Ind Cos 801 (804) (PC). (Where parties are at 
issue on vital facts principle to consider is which 
story fits in with admitted circumstances.) 

(•28) 15 AIR 1928 PC 277 (281) (PC). (Determina¬ 
tion of the genuineness of a signature by mere 
comparison with admitted signatures.) 

(•15) 2 AIR 1915 All 112 (113). 

+ (’19) 6 AIR 1919 Oudb 136 (144) (DB). 

(•18) 5 AIR 1918 Cal 618 (626) : 45 Cal 60 (81> 
(DB). 

Note 15 

1. (-20) 7 AIR 1920 Pat 359 (362). 

Note 16 

1. (’99) 4 Cal W N 58 (61, 62) (DB). 

Note 17 

1. (’12) 16 Ind Cos 46 (47) (DB) (Cal). (Held also 
that appellate Court is not entitled to raise objec- 

• tion to court-fee on plaint suotnotu under S. 11 of 

Act VII of 1887). 

2. (’03) 30 Cal 516 (519, 520). 

See for fuller discussion Notes on Section 6. 

(’ll) 1911 Pun L R No. 213, p. 821 (DB). (Memo 
of cross-objections.) 
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an objection as to the valuation of the suit in the original Court, see s. 11 of the Suits 
Valuation Act of 1887. 

18. Power to direct stay of proceedings, grant interim injunctions 
and pass interlocutory orders. — An Appellate Court having seisin of an appeal has 
power to pass all such interlocutory orders as are necessary in the interests of justice, 
such as an order granting an interim injunction, 1 appointing a temporary guardian in 
a pending- appeal from an order of appointment under the Guardians and Wards Act, 3 
or staying further proceedings or execution. 3 

See also section 94, Order 41 Rules 5, G and 33 and section 151. 

19. Power to entertain application to set aside ex parte decree. — See Section 96, 

Note 12 and Order 41 Rule 21. 

20. Power to permit withdrawal of proceedings. — See Order 23 Rule 1. 

21. Power to reject plaint or memorandum of appeal. — This section 
makes the provisions relating to the rejection of plaints applicable to the memorandum 
of appeal. 1 

22. Power to return memorandum of appeal for presentation to the 
proper Court. — Section 107 ( 2 ) read with o. 7 R. 10 makes*it clear that the Appellate 
Court has the power to return the memorandum of appeal for presentation to the proper 
Court. 1 

23. Power to allow amendment. — See Section 153, O. 1 R. 10, Note 39; O. 6 R. 17 and 

O. 41 It. 3. 

24. Power to decide new point suo motu. —Sec O. 41 R. 2, Note 7. 

25. Power to make new case in appeal. — See O. 41 R. 1, Note 12 und R. 25. 

26. Power to interfere with the appointment of a receiver. — See O. 40 R. 1, Note 51. 

27. Power to refer to arbitration. (Omitted.) 

28. Power to examine ameen. — An Appellate Court has power to send for 
the ameen and examine him on his report. 1 

29. Power to expunge remarks from the judgment. — See O. 6 R. 16, Note 6. 

30. Duties of the Appellate Court. — Before an Appellate Court reverses the 
finding of the lower Court it should apply its mind to a consideration of the whole of the 
evidence in the case. 1 It should bring on the record all the necessary parties to the appeal. 3 


Note 18 

1. *(’04) 14 Mad L Jour 471 (473, 474) (FB). 

2. (’06) 3 Cal L Jour 29 (36) (DB). 

3. + (’07) 34 Cal 1037 (1049) : 11 Cal W N 1030 
(1040) (FB). 

Note 21 

1. (’37) 24 AIR 1937 All 280 (281): ILR (1937) All 
484. (Rejection for non-payment of court-fee.) 
(’42) 29 AIR 1942 Cal 539 (541) : ILR (1942) 2 
Cal 253. (Do). . • 

(’41) 28 AIR 1941 Bom 242 (244) : ILR (1941) 
Bom 477 (DB). (Do). 

(’36) 23 AIR 1936 Cal 804 (805) : ILR (1937) 1 
Cal 103 (DB). (Do). 

Also see O. 7 R. 11, Note 11. 

Note 22 

1. (’33) 20 AIR 1933 All 108 (109) (DB). 

(’23) 10 AIR 1923 Nag 310 (311). 

(*26) 12 AIR 1925 Oudh 499 (499). 

ISee (*42) 29 AIR 1942 Mad 657 (658). (Civil 


revision petition in High Court—Return under 
O. 7, R. 10 for presentation as appeal in District 
Court—Not permissible.)] 

Note 28 

1. (’75) 24 Suth W R 342 (342) (DB). 

Note 30 

1. (’42) 29 AIR 1942 Cal 493 (504) (SB). (Appel¬ 
late Court to come to its own conclusion.) 

(’17) 4 AIR 1917 Mad 689 (690) (DB). 

(’18) 5 AIR 1918 Low Bur 62 (62) : 9 Low Bur 
Rul 159 (DB). (To take cognizance of a defect in 
attestation not noticed in the lower Court.) 

Also see Note 14. 

2. (’16) 3 AIR 1916 Mud 828 (829) (DB). 

[See «Jso(’41) 28 AIR 1911 Oudh 593 (598) (DB). 
(Decree against debtor and surety—Appeal by 
surety alone—Decree cannot be set aside against 
non-appealing debtor.)] 

Also see O. 1 R. 10 Note 11. 
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Ifc should apply correct principles of law 3 and give clear findings of fact 4 and direc¬ 
tions free from doubt 6 and rectify the errors of the lower Court. 6 It is the duty of the 
Appellate Court to decide an appeal according to law, giving findings on all the issues 
decided by the lower Court against the appellant, however small the subject-matter of the 
appeal may be 7 unless the appellant waives his objection to the findings against him . 8 An 
Appellate Court is not entitled to call for a private report from the trial Court for its 
own information. The Appellate Court can only act in the manner provided by the Code. 9 


Procedure in appeals 108 - I Ss. 587, 590.] The provisions of this Part 

from appellate decrees relating to appeals from original decrees shall, so far 

and orders. . , . - 

as may be, apply to appeals — 

(a) from appellate decrees, and 

(5) from orders made under this Code or under any special or local 
law in which a different procedure is not provided. 

[ 1877, Ss. 587 and 590 ; 1859, S. 366 ; Cf . O. 42 R. 1 and O. 43 R. 2.] 

1. Scope and applicability of the section. — This section corresponds to 
O. 42 R. l and O. 43 R. 2 and the combined effect of these provisions is to make the 
provisions of the Civil Procedure Code in regard to appeals from original decrees 
applicable mutatis mutandis to appeals from appellate decrees and two appeals from 
orders where such appeal is open. But the section does not apply to Privy Council appeals. 1 

2. Appeals from appellate decrees. —By virtue of this section and o. 42 R. 1, 
a Court of second appeal has indirectly all the powers of a Court of first appeal (so far 
as may be). 1 Thus, a Court of second appeal can remand a case for retrial 2 or for finding 
on an issue 3 or for other sufficient reason to prevent the ends of justice from being 
defeated. 4 Similarly, with regard to the power to entertain a ground of objection not 
taken in the grounds of appeal 6 (o. 41 R. 2), the addition of respondents 6 (O. 41 R. 20), the 
dismissal of an appeal for default 7 (order 41 Rule 17), the documents to accompany a 
memorandum of appeal 8 (O. 41 R. l), the power to entertain objections as to misjoinder 


3. f (’16) 3 AIR 1916 Pat 363 (363, 364) (DB). 

('15) 2 AIR 1915 Low Bur 36 (37). 

(’15) 2 AIR 1915 Cal 618 (619) : 42 Cal 451 (454) 
(DB). 

4. ('19) 6 AIR 1919 Cal 360 (360) (DB). (Because the 
High Court in second appeal cannot go behind 
them.) 

5. (’07) 31 Mad 28 (32) (DB). (Appellate decree 
must state clearly extension of time for perfor¬ 
mance beyond that fixed by the lower Court.) 

6. (’26) 13 AIR 1926 Pat 159 (160). (Appoint an¬ 

other commissioner where previous commissioner s 
report is unsatisfactory.) _ 

(’12) 1912 Tun L R No. 240, p. 758 (759). (Appel¬ 
late Court should set aside orders of lower Court 
passed without hearing.) 

7. (’17) 4 AIR 1917 Lab 210 (210). 

8. | (’16) 3 AIR 1916 P C 14 (15, 16) 

43 Ind App 179 (P C). 

(’87) 1887 All W N 214 (214). 

9. (’10) 27 AIR 1940 Pat 54 (54, 55) 

(DB). 

Section 108 — Note 1 

1. (’ll) 33 All 391 (393):9 Ind Cas 932 (932)(DB). 
(Seotion 105 not applicable to Privy Council ap¬ 
peals.) 


38 All 440: 


18 Pat 649 


Note 2 

1. (’69) ll.Suth W R 228 (229) (DB). (Court of 

special appeal.) _, , 

(’04) 14 Mad L Jour 471 (473) (FB). (Second ap¬ 
peal—Court has no higher powers.) 

2. See O. 41 R. 23 Note 20. . 

3. (’74) 21 Suth W R 52 (53) (DB). (In special 
appeal Court was debarred from entering upon 
merits of the case.) 

(’13) 20 Ind Cas 35 (36) (DB) (Cal). 

(’17) 4 AIR 1917 Cal 233(234) (DB). (LowerCourts 
ought to deal with material facts specifically and 
decisively.) 

(’20) 7 AIR 1920 Pat 642 (643). 

(i06) 4 Cal L Jour 86 (87) (DB). (Case remanded 

for decision oh issue of limitation.) 

4. See O. 41 R. 23 Note 20. .. .. 

5. f (’90) 12 All 461 (464) (FB). (Plea of limitation 

(■eOjTsuth’w R 147 (147) (DB). (New groond 
arose out of the proceedings.) 

6. See O. 1 R. 10 Note 11. . 

7. (’93) 15 All 359 ( 361 , 362 ) (DB). (Order of dtf- 
missal for default is not decree — No appeal hes.) 

8 . (’08)32 Bom 14 (24) (FB). (Pr^entation valid even 
if decree and judgment of first Court not filed.) 
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of causes of action, 9 the power to entertain cross-objections, 10 and the bringing on the 
record of legal representatives of deceased parties, 11 a Court of second appeal has been 
held to be governed by the same rules as a Court of first appeal. 

But the expression “so far as may be” makes it clear that the provisions relating 
to first appeals cannot be applied to second appeals indiscriminately, but can be applied 
only subject to the principles governing the entertainment and disposal of second appeals. 13 
Thus, it has been held that a Court of second appeal cannot grant a review on the ground 
of a discovery of fresh evidence 18 nor remand a case for a fresh hearing in order that 
a record of rights published after the decision of the first Court might be taken into 
consideration. 14 Similarly, a party will not be ordinarily allowed to raise a new plea for 
the first time in second appeal. 16 But an objection as to absence of cause of action can be 
entertained though raised for the first time in second appeal. 16 Order 41 R. 32, read with 
the present section and o. 42 R. l, does not enable the High Court in second appeal to 
vary an o^der for execution in such a way as to grant the decree-holder a relief for which 
he had not asked. 17 


3. Appeals from orders. — As to whether an appeal lies from an order 
recording a compromise under o. 23 R. 3 with the consent of the parties, see O. 43 R. l, 
Note 7. 

As the provisions relating to appeals from original decrees apply to appeals from 
orders only “so far as may be,” it is not open to the Appellate Court in an appeal from 
an order of remand under o. 41 R. 23 to enter into the merits of the whole case as in a 


f (’82) 4 Mad 419 (420) (F13). (Judgment and de¬ 
cree of original Court need not be filed.) 

(’21) 8 Am 1921 Lah 73 (73) : 2 Lah 227. 

(’21) 67 Ind Cas 670 (671) (Lah). 

(’19) 6 AIR 1919 Lah 42 (43) : 1 Lah 83. (Time 
was extended under S. 5, Limitation Act. NOTE.— 
This case is overruled on another point in A I R 
1927 Lah 289 : 8 Lah 384 (FB).) 

(’93) 15 All 123 (126, 127) (SB). (Grounds should 
be set forth in memorandum of appeal.) 

(’21) 8 AIR 1921 All 23 (23) : 43 All 660 (DB). 
(Under the rules of the High Court, Court in 
second appeal cannot dispense with copy of judg¬ 
ment of first Court.) 

(’22) 9 AIR 1922 Lah 93 (93). (The omission to 
annex copy of an interlocutory order incorpo¬ 
rated by reference in the judgment may be excused. 
NOTE.— v The above decisions will reveal a conflict 
of opinions as to whether a second appeal is properly 
filed when the memorandum of appeal is not ac¬ 
companied by a copy of the judgment and decree 
of the trial Court and os to whether the appellant 
is entitled to excludo the time taken for obtaining 
copies of these, in computing the period of limita¬ 
tion for second appeal—The question is more fully 
dealt with under O. 41 R. 1.) 

9. | (’73) 20 Suth W R 240 (241) (DB). 

C05) 2 Cal L Jour 602 (607, 609) (DB). 

10. (’99) 21 All 297 (300). (Section 561, C. P. 
Code of 1882, not applicable to Letters Patent 
appeals.) 

11. | (’07) 29 All 535 (536) (DB). 

(’05) 28 Mad 498 (499). (NOTE.—The controversy 
under the old Code and the old Limitation Act as to 
the period of limitation applicable to an application 


for bringing on the record of a second appeal the 
legal representatives of a deceased party can have 
only an academic interest now.) 

See the following cases : 

(’79) 3 Cal L Rep 440 (442) (DB). (Application 
made after 60 days granted—Art. 171, Limitation 
Act, 1877, did not apply.) 

(’07) 34 Cal 1020 (1023) (DB). (Article 175 (c), 
Limitation Act (1877), applied.) 

(’06) 29 Mad 529 (530). (Limitation Act, 1877 — 
Article 178—3 years limitation—Applied.) 

(’ll) 34 Mad 292 (293) (DB). (Prior to Limitation 
Actofl908, application was governed by Art. 178 
of Limitation Act (1877), which provided 3 years 
period of limitation.) 

12. f (’85) 7 All 765(768, 769) (l'"B). (Finding upon 
issues remanded by High Court in second appeal 
cannot be challenged as in first appeal.) 

*(’84) 7 Mad 52 (54) (DB). 

(’86) 9 All 26 (30, 31) (DB). 

13. (’10) 32 All 71 (72) (DB). 

14. (T7) 4 AIR 1917 Pat 139 (140) : 2 Pat L Jour 
564 (DB). 

15. See the following cases : 

(’20) 7 AIR 1920 Cal 325 (326) (DB). 

(TO) 12 Bom L R 795 (800) (DB). (Waiver of 
plea.) 

(’74) 20 Suth W R 240 (241) (DB). (No defect in 
original trial in consequence of misjoinder of 
causes of action — Plea of misjoinder not enter¬ 
tained.) 

16. (TO) 5 Ind Cas 336 (337) (All). (Plea went to 
the root of the case.) 

17. (’82) 8 Cal 174 (177) (DB). 
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regular appeal. 1 An Appellate Court has inherent jurisdiction to grant an interim injunction 
pending an appeal from an order refusing temporary injunction. 2 3 

It is only where a different procedure is not provided by the Code or by any 
special or local law, that the procedure in an appeal from an order is to be governed by 
the provisions relating to appeals from original decrees. Thus, the procedure as to appeals 
from original decrees is not applicable to appeals from orders under the Provincial 
Insolvency Act, as a special procedure is provided for such matters. 8 Likewise, this section 
is not applicable to proceedings under the Madras Estates Land Act (I of 1908). 4 5 


APPEALS TO THE KING IN COUNCIL 


109 . IS. 595.] Subject to such rules as may, from time to time. 
When appeals lie be made by His Majesty in. Council regarding appeals 
to Kmg m Council. f rom the Courts of British India, and to the provisions 

hereinafter contained, an appeal shall lie to His Majesty in Councfl —■ 

(a) from any decree* or final order 4 passed on appeal 6 by a High 

Court or by any other Court of final appellate jurisdiction; 6 

(b) from any decree or final order passed by a High Court 7 in the 


exercise of original civil jurisdiction; and 

(c) from any decree or order, when the case, as hereinafter provided, is 
certified to be a fit 10 one for appeal to His Majesty in Council. 
1 1877, S. 595; See O. 45 and Cl. 39 of the Letters Patent.] 


Synopsis 


1. Legislative changes. 

2. Scope and object of the section. 

3. “Decree," meaning of. 

4. “Final order," meaning of. 

5. “Order passed on appeal." 

5a. Whether appeal to Privy Council lies 
against appellate order from which 
no second appeal lies. 

6. “Any other Court of final appellate 

jurisdiction." 

7. Orders passed by the High Court in the 

exercise of original civil jurisdiction. 


8. Limitation. See the Authors’ Commentaries 
on the Limitation Act, 2nd (1942) Edn., 
Art. 179. 

9. Prerogative of the Crown. See Section 112. 

10. Certificate of fitness— r Clause (c). 

11. Form of certificate. See 0. 45 R. 3. 

11a. Rules of the Judicial Committee. See 
Appendix IV. 

12. Appeal to the Privy Council in criminal 
cases. See S. 112. See also the Authors’ 
Commentaries on the Code of Criminal Pro¬ 
cedure, 2nd (1941) Edn., S. 404 Note 2. 


NOTE to the Synopsis. See the Notes indicated for the following topics : 


liar of appeal under the Code not applicable to the 
Privy Council appeals. See Notes 3 and 6. 

Cases where no appeal lies. See Note 2. 

Extra-judicial decisions. See Note 2. 

Insolvency Acts—Appeal under. See Note 2. 


Interlocutory orders. See Note 10. 

Leave to appeal in forma pauperis. See Note 2. 
Preliminary decree — Appeal against. See Notes 1 
and 3. 

Remand order. See Note 4. 


1. Legislative changes. 

The following amendments have been introduced in the section : 

(1) In clauses (a) and (b) the words “decree or final order” have been substituted 

for the words “final decree." 

(2) In clause (c) the words “or order” have been added after the word decree. 


Note 3 

1. ('85) 7 All 136 (138) (DB). 

2. (’04) 14 Mad L Jour 471 (473) (FB). 


3. (’86) 12 Cal 629 (634) (DB). (By S. 73 of Pro? 
vincial Insolvency Act.) 

(’93) 17 Bom 334 (340) (DB). 

4 . See Seetion 192 of the Aot. 
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It was enacted by S. 594 of the old Code that the word “decree'’ for the purposes 
of this section meant “judgment or order” so that a “final decree” meant a “final decree 
or final order.” It was also held in cases arising under the corresponding section of the 
old Code (i. e., section 595) that “final decree” included also decisions in the nature of 
preliminary decrees. 1 

2. Scope an4 object of the section. — The right of appeal to the Privy 
Council is governed by ss. 109, 110 , ill and 112 and O. 45 of the Code, and clause 39 of 
the Letters Patent granted to the High Courts of Bombay, Calcutta and Madras and the 
corresponding clauses of the Letters Patents granted to the other High Courts. 1 
Sections 109 and 110 enact provisions very similar to the said clause of the Letters Patent 
but are wider in their applicability than the Letters Patent. Whereas the LettersP atent 
only applies to Chartered High Courts, ss. 109 and 110 apply to all “High Courts” as 
defined by S. 3 (24) of the General Clauses Act 3 and to other Courts of final appellato 
jurisdiction. Clause 39 of the Letters Patent must also bo read subject to sections 109 and 
110 of the Code. 3 

Sections 109 to 112 and clause 39 of the Letters Patent should be read together, 
and, when so read, the law enacted therein can be briefly summarized as follows : 

(1) An appeal will lie to the Privy Council from any decree or order when, either 
the case is certified to be a fit one for such appeal [see s. 109 cl. (c)D or when special 
leave is given by the King in Council, (section 112 .) 

(2) In the absence of a certificate or special leave as aforesaid, an appeal will lie 
to the Privy Council from any decree or final order of the High Court in the exercise 
of original civil jurisdiction, provided the value of the subject-matter involved in the 
case is Rs. 10,000 or upwards, [section 109 cl. (b) and s. 110.1 

(3) An appeal will lie from any decree or final order jiassed on appeal by a High 
Court or by any other Court of final appellate jurisdiction, but not affirming the decree 
or order of the Court below, provided the value of the subject-matter involved is Rs. 10,000 
or upwards. [Section 109 cl. (a) and section 110.] 

(4) An appeal will lie from any decree or final order passed on appeal by a 
High Court or by any other Court of final appellate jurisdiction, but affirming the 
decision of the Court below, provided, firstly, the value of the subject-matter is as 
aforesaid, and secondly the appeal involves a substantial question of law. (Sections 109 
and 110 .) 

(5) Notwithstanding the above, and, save on a special leave granted by tho King 
in Council, no appeal will lie from any decree from which, under s. 102 , no second appeal 
lies, or from any decree or order of a single Judge of a Chartered High Court or of a 
Division Court, or of two or more Judges of such High Court or Division Court where the 
Judges constituting it arc equally divided in opinion, (section ill.) 


Section 109 — Note 1 

1. (’91) 15 Bom 155 (159) : 18 Ind App 6 (PC). 

Note 2 

1. (’42) 29 AIR 1912 Oudb 362 (365) (DB). 
(Section 109 is subject to the provisions of S.110.) 
Clause 30, Letters Patent, Allahabad. 

Clause 31, Letters Patent, Patna. 

Clause 29, Letters Patent, Lahore. 

Clause 37, Letters Patent, Rangoon. 

Clause 29, Letters Patent, Nagpur. 


2. (’32) 19 AIR 1932 Oudb 163 (163, 164) (DB) 
(Oudb Chief Court is a High Court for purposesof 
Section 109.) 

3. See Clause 14 of Letters Patent, Calcutta, and 
the corresponding Clauses in other Letters Patents. 

(’25) 12 AIR 1925 Mad 243 (243, 244) (DB). 
(Appeal may lie under Clause 39 of Letters Patent, 
though not under Section 109.) 

\_See also (’24) 11 AIR 1924 Mad 399 (399) : 46 
Mad 958 (DB). (Section 111 overrides Clause 39 
of Letters Patent.)] 
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Sections 109 and no do not apply in the following cases : 

the PollLft? iS n0t f l f of a “Court" — The jurisdiction exercised by 

f A ! ! n Kafchiawar aDd by fche Governor of Bombay in Council in the 
dmmistration of justice is political and not that of a Court. 4 Similarly, an order of the 

overnor-Genera 1 m Council deposing the Ruler of a Native State or appointing a 

mmission to inquire into a charge against him is an act of State , and not the act of a 


TT- T J Vher . e th * d f 0151011 of the Court is an extra judicial one 6 — An order of the 

T g i ° U *.*. in ltS admznistratlV0 and disciplinary jurisdiction, as for instance, against 

legal practitioners, is an extra-judicial act and not within section 109 . 7 


will iv < f ) tn n lB na * ure of the dec *sion itself, no appeal can lie — No appeal 

1 .. 4 .° fcbe t Pr ‘ vy Councl1 from a consent decree passed by the High Court 8 or where 

the suit itself has become non-existent. 8 


(4) Where a right of appeal is barred by the other provisions of the Code or by 
any special law — An order granting a review is not appealable except in the cases 
mentioned in O. 47 R. 7. Section 109 must be read subject to O. 47 R. 7, as is indicated 
>y the words subject to .... the provisions hereinafter contained” in the section, and 
ere ore no appeal will lie from an order by the High Court on review if it is not 
appea a e un er o. 47 R. 7. 10 Again, s. 109 will not affect any special law or any special 
jurisdiction conferred by any other law for the time being in force. 11 Thus, in the 
undermentioned case 12 it was held that a provision in the Rangoon City Municipal Act 
that a decree of the High Court under s. 91 (3) of the Act is “final” would preclude an 


4 - £P 6 ) 33 Cal 219 (254, 255) : 33 Ind App 1 

(A C), 

5. (’05) 32 Cal 1 (4, 5) : Sl.Ind App 239 (PC). 

6 . (’19) G AIR 1919 Pat 279,(280) : 4 Pat L Jour 
423 (D11). (Suspension of pleader under Legal 
Practitioners Act) 

f (1846) 4 Moo Ind App 220 (221) (PC). 

[See also (’34) 21 AIR 1934 All 974 (976): 57 All 
306 (DB). (Under S. 66A of Inoome Tax Act of 
1922 appeal to Privy Council lies from judgment 
on reference by Income Tax Commissioner but 
not from order of High Court declining to call 
upon the Commissioner to make a reference.) 

7. (T4) 1 AIR 1914 Cal 557 (559) : 41 Cal 734 
(DB). (Application for leave under Cl. 39, Letters 
Patent.) 

( Os) 32 Bom 106(107) (DB). (Application for leave 
under Cl. 39, Letters Patont.) 

+ (’22) 9 A I U 1922 Mad 440 (441) (FB). (Sus¬ 
pending vakil from practice.) 

(’30) 17 AIR 1930 Rang 150 (150, 151): 8 Rang 40 
(DB). (Do.) 

(’84) G All 163 (164) (FB). (Cancellation of notifi¬ 
cation enrolling pleader.) 

(’16) 3 AIR 1916 Mad 1225 (1225) : 39 Mad 128 
(FB). 

(’22) 9 AIR 1922 Pat 603 (604) : 1 Pat 590 (DB). 
(Refusal to enrol a person as legal practitioner.) 

NOTE. — It was held in AIR 1923 P C 148 : 47 
Bom 724 : 50 Ind App 212 (PC) that the judg¬ 


ment of the High Court on a reference under the 
Income-Tax Act was advisory and not appealable 
—It is now provided by S. 66A (2) of the Income- 
Tax Act inserted by Act XXIV of 1926, that an 
appeal will lie to the Privy Council in such cases. 
Cf. AIR 1923 P C 138: 50 Ind App 227:47 Bom 
742 (PC) wherein appeal was allowed but the 
question was not raised — Section 66A does not, 
however, provide for an appeal from an order of 
High Court under S. 66 (3) refusing to require the 
Commissioner to state a case — Such an appeal, 
therefore, does not lie: AIR 1930 Rang 274 (276): 
8 Rang 435.) 

8 . (’20) 7 AIR 1920 Pat 721 (722) : 5 Pat L Jour 
383 (DB). 

f (’32) 19 AIR 1932 P C 251 (251, 252) (PC). 

(’22) 9 AIR 1922 Pat 256 (257) : 6 Pat L Jour 171 
(DB). (So assumed.) 

9. (’25) 12 AIR 1925 P C 174 (175) (PC). (Order 
of the High Court on review set aside by the 
Privy Council and suit dismissed—No more appeal 
to the Privy Council.) 

10. (’26) 13 AIR 1926 Oudh 17 (18) (DB). 

Also see O. 47 R. 7, Note 4. 

11. See Section 4. 

(’32) 19 AIR 1932 Oudh 163 (164) (DB). (Special 
provision in S. 12 of the Oudh Courts Act, IV of 
1925.) 

12. (’27) 14 AIR 1927 Rang 88 (89, 90) : 4 Rang 
508 (DB). 
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appeal to the Privy Council also, though a similar provision has been differently construed 
by the Chief Court of Oudh. 13 See also the undermentioned case. 14 

In Bhaya Mohammad Azim Khan v. Baja Saadat AH Khan} 6 a question arose 
as to whether an appeal to the Privy Council was competent from a decree of a single 
Judge of the Oudh Chief Court in the exercise of original civil jurisdiction notwithstanding 
that under the Oudh Courts Act such decree was appealable to a Bench of the Chief Court 
itself. Their Lordships of the Privy Council held that in such a case the appeal to the 
Privy Council should be rejected in exercise of the prerogative of His Majesty under S. 112 . 
Their Lordships also expressed the view that Ss. 109 and 110 did not prohibit an appeal 
being brought within the Chief Court in like manner as a Letters Patent Appeal was 
brought within a Chartered High Court and that the two sections taken together seemed 
rather to be intended to provide an appeal to His Majesty on the footing that no further 
appeal in India was provided. 

It was held in the undermentioned cases 16 that an award by a Court under the 
Land Acquisition Act was not open to an appeal to the Privy Council on the ground that 
only a special and limited right of appeal was given by that Act from the award of the 
Court to the High Court. These cases are no longer law since the amendment of s. 54 
of that Act by Act XIX of 1921, by which an appeal to the Privy Council is expressly 
provided for. 17 

The right of appeal to the Privy Council is not confined to the King’s subject. 18 

Subject to the limitations set forth above, an appeal will lie to the Privy Council 
from any judicial order or decree of a Court, by any person injured or aggrieved by it. 
Where the petitioner prima facie satisfies the conditions prescribed by this section, leave 
to appeal must be granted. The chance of success of the appellant in the proposed appeal 
is immaterial. 111 See also the undermentioned cases. 20 


13. (’40) 27 AIR 1940 Oudh 312 (313) : 16 Luck 
91 (DB). (In this case, a provision in S. 45 of the 
U. P. Encumbered Estates Act making the decree 
of the Chief Court linal was held to bar only fur¬ 
ther appeals and revisions in India but not an 
appeal to the Privy Council.) 

(’43) 30 Alii 1943 Oudh 262 (263). (Do.) 

14. (’41) 23 AIll 1941 Pat 225 (226) : 20 Pat 561 
(SB). (Appeals from orders passed under S. 66 of 
the Income-tax Act cannot be regulated by Ss. 109 
and 110, C. P. Code—Alii 1927 P C 242 : 54 Ind 
App 421 : 9 Lah 284 (PC) followed.) 

15. (’39) 26 Alii 1939 P C 122 (127) : 66 Ind App 
160 : 14 Luck 252 : I L 11(1939) Kar 234 (PC). 

16. (’12) 40 Cal 21 (27) : 39 Ind App 197 : 16 Ind 
Cas 188 (189) (PC). 

(’12) 37 Bom 506 (509): 17 Ind Cas 952 (952, 953) 
(DB). 

(’13) 21 Ind Cas 427 (427) (DB) (Cal). -(40 Cal 21 : 

39 Ind App 197 (PC) followed.) 

(’13) 20 Ind Cas 763 (764, 765) (PC). 

(’15) 2AIli 1915 Low Bur 94 (94): 8 Low Bur Iiul 
163. (Award is neither decree nor order.) 

17. (’25) 12 Alii 1925 P C 91 (92) : 6 Lah 69: 52 
Ind App 133 (PC). 

18. (’06) 33 Cal 219 (253) : 33 Ind App 1 (PC). 

19. (’32) 19 AIR 1932 Mad 46 (52) (DB). 

20. (’24) 11 AIR 1924 Mad 63 (65, 66) (DB). 
(Decision of High Court on reference under S. 51 
of the Income-tax Act — Appeal lies to Privy 
Council.) 


(’34) 21 AIR 1934 Rang 65 (65, 66) : 12 Rang 164 
(DB). (Leave to appeal to Privy Council by defen¬ 
dant—Considerations where plaintiff is applicant 
need not be considered.) 

(’21) 8 AIR 1921 Bom 378 (378) (DB). (Refusal of 
application for an order under Section 45 of the 
Specific Relief Act to compel a reference under 
- S. 51 of the Income-tax Act — Appeal lies.) 

(’25) 12 AIR 1925 Mad 243 (243, 244) (DB). (Order 
under the Presidency Towns Insolvency Act — 
Appeal lies under Clause 39 of Letters Patent.) 
(’13) 40 Cal 685 (690) : 19 Ind Cas 435 (436) (DB). 
(Order under Provincial Insolvency Act— Held, to 
be a fit one for appeal under Section 109 (c).) 

(’97) 24 Cal 30 (33) (DB). (Order by the Recorder of 
Rangoon refusing probate—Appeal lies.) 

(’27) 14 AIR 1927 Rang 56 (56): 5 Rang 119 (DJI). 
(Order granting probate—Appeal lies—AIR 1919 
Low Bur 10 4 : 10 Low Bur Rul 22 dissented 
from.) 

(’26) 13 AIR 1926 Mad 986 (988) : 49 Mad 954 
(DB). (Decreein testamentary matter isappealable 
to Privy Council.) 

(’25) 12 AIR 1925 Pat 712 (712) (DB). 

(’29) 115 Ind Cas 832 (832) (DB) (Mad). (Leave to 
appeal in forma pauperis on behalf of community 
not available : AIR 1918 Mad 18 : 42 Mad 32 
followed.) 

(’13) 18 Ind Cas 129 (129) (DB) (Cal). (Do.) 

(’18) 5 AIR 1918 Pat 303 (304): 3 Pat L Jour 179 
(DB). (Do.) 
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3. Decree, meaning of. — See s. 2 ( 2 ). The word “decree" will include a 
preliminary decree and a decree passed under sch. ii para. 21 of the Code 2 (now repealed) 
but not an act of State. An execution sale was impeached on the following grounds : 
(a) that the execution proceedings were without jurisdiction; (b) that they were barred by 
limitation; (c) that the proclamation and conduct of sale were materially defective When 
the matter came up in a Letters Patent Appeal, the High Court negatived the first two 
objections but allowing the third objection set aside the sale and remanded the case for 
issuing a fresh proclamation of sale and'taking further proceedings in accordance with the 
law. The judgment-debtor applied for leave to appeal to the Privy Council and contended 
that the decision of the High Court on the first two objections amounted to a decree 
\\ithin the meaning of this section. It was held that the judgment could not be split up 
like this and that it could not be held that the findings on some of the points amounted 
to decrees and those on other points amounted only to orders. It was held further that 
e\en otherwise, there was no final determination of the applicatiou for execution, the 
older being only for setting aside the former sale and the holding of a re-sale, and so 
there was no “decree." 4 

Under S. 594 of the old Code “decree” included “judgment or order.” An order passed 
by the High Court under the Companies Act, 1 S 82 , was held to be a "decree” for the pur¬ 
poses of s. 595. Such an order will still be within S.109 of this Code but as an “order.” 5 

4* “Final order,** meaning of. — The words “final order” in the section are 
used in contra-distinction to the words ‘’interlocutory order.” 1 The Privy Council does 
not, as a rule, interfere with interlocutory orders 2 and it is only on this ground that the 
section enacts that it is only a final order that is appealable to the Privy Council as of 
right and that other orders are so appealable only if the case is certified to he fit for 
appeal. 3 

In Rahimbhoy v. Turner 4 and Muzhar Hossein v. Bodha Bibi , 6 both cases 
under the old Code, their Lordships of the Privy Council held that an order was a “final” 
one if it decided the cardinal point in the case notwithstanding that there might be 
subordinate enquiries to make. This view was followed in the High Courts in India in a 
number of cases. 6 


(’21) 8 AIR 1921 Pat 134 (135) (DB). (Defendant 
not filing any written statement, nor taking any 
part in lower Courts — Allowing co-defendant to 
do all—Co defendant's appeal pending before Privy 
Council—No leave to former.) 

(‘29) 16 AIR 1929 Mad 672 (672) (DB). (Person in 
contempt cannot be beard unless and until he 
purges bis contempt — Leave refused.) 

Note 3 

1. ('42) 29 AIR 1942 Cal 537 (538) (DB). (Order 
of High Court decreeing plaintiff's claim for posses¬ 
sion of property upon payment of money to be 
ascertained by trial Court—Order is preliminary 
decree and appeal to Privy Council lies.) 

(’22) 9 AIR 1922 P C 237 (238): 49 Ind App 108: 
49 Cal 560 (PC). 

2. (’12) 15 Oudli Cas 55 (57) : 15 Ind Cas 2 (3) 
(Dll). (The bar to appeal in Para. 21 (2) inappli¬ 
cable to Privy Council appeals.) 

3. (*C5) 32 Cal 1 (4, 5) : 31 Ind App 239 (PC). 

4. (’43) 30 AIR 1943 Lab 140 (143) (FB). (Per 
Tek Chand andiBbide, JJ.) 

5. ( 03) 27 Bom 415 (417) (DB). (Case decided 
under Sb. 9 and 10 of the Companies Memorandum 
of Association Act (XII of 1895).) 


Note 4 

1. (’39) 26 AIR 1939 FC 43 (48): ILR (*940) Lali 
400 : I L R (1939) Kar FC 132 (FC). 

*(’01) 23 All 220 (227) : 28 Ind App 28 (PC). 

(’77) 1 Cal L Rep 354 (357, 358). (Such construc¬ 
tion reasonable 'when dealing with orders made 
prior to decree.) 

2. (’34) 21 AIR 1934 Lab 26 (26) (DB). 

See Note 10. 

[See (’66) 10 Moo Ind App 341 (359, 360) (PC).] 
[See also (T4) 23 Ind Cas 396 (396, 397) (PC). 
(But an interlocutory order can be impeached 
when an appeal is preferred against the final order 
in the cause.)] 

3. See Note 10. ... 

[See also (’19) 6 A I R 1919 All 34 (34) : 42 All 

176 (DB). , „, 

(■35) 22 AIR 1935 Lah 458 (459) (DB).] 

4. (’90) 15 Bom 155 (159) : 18 Ind App 6 (PC). 

5. (’94) 17 AH 112 (116) : 22 Ind App 1 (PC). 

6. f (’24) 11 AIR 1924 Lah 571 (579, 580): 5 Lah 
329 (FB). (Matter of procedure cannot bo treated as 
cardinal point—Case law discussed.) 
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But in Ramchand Manjimal v. Goverdhandas, 7 a case arising under the present 
Code, in which the question was whether an order refusing stay of a suit under S. 19 of 
the Arbitration Act, 1899, (now repealed by the Arbitration Act, X of 1940) was final or 
not, Viscount Cave observed : 

“The question as to what is a final order was considered by the Conrt of Appeal in the case of 
Salaman v. Warner , 8 and that decision was followed by the same Court in the case of Bozson v. 
Altrincham Urban District Council. 0 The effect of those and other judgments is that an order is 
final if it finally disposes of the rights of the parties. The orders now under appeal do not finally 
dispose of those rights but leave them to be determined by the Courts in the ordinary way. 


In Abdul Rahman v. D. K. Cassim and Sons , 10 after stating that the decisions 
in Rahimbhoy v. Turner 11 and Muzhar Hossein v. Bodha Bibi 13 were not applicable 
to cases arising under the present section, Sir George Lowndes observed : 

“The finality must be a finality in relation to the suit. If after the order the suit is still a 
live suit in which the rights of the parties have still to be determined no appeul lies against it under 

Section 109 (a) of the Code.Iu their Lordships’ opinion it is impossible to distinguish the 

present case from that upon which Lord Cave pronounced. The effect of the order from which it is 
here sought to appeal was not to dispose finally of the rights of the parties. It no doubt decided 
an important and even a vital issue in the case but it left the suit alive and provided for its trial 
in the ordinary way.For these reasons their Lordships think that the appeal is incompetent. 

Thd decision of a cardinal point may in many cases finally dispose of the rights 
of the parties in the suit; but the test to find out whether an order is a final one is not 
whether the point decided thereby is a cardinal one, but whether the rights of the 
parties in the suit are finally disposed of by it. 13 


(’32) 19 A I R 1932 Rang 137 (137,138): 10 Rang 
335. 

Order of remand deciding cardinal point held 
final. See the following cases : 

(•25) 12 AIR 1925 Rang 147 (148) (DB). 

(’10) 7 Ind Cas 622 (622) (DB) (Cal). 

(’21) 8 AIR 1921 Lab 203 (204) : 2 Lah 106. 

(’22) 9 AIR 1922 Mad 510 (511, 512) (DB). 

(•28) 15 A I R 1928 Rang 132 (133) : 6 Rang 169 
(DB). (Plaintiff was held entitled to pre-emption 
and case was remanded.) 

('07) 5 All L Jour 57 (58). 

(’21) 8 AIR 1921 Cal 177 (178) (DB). 

(•08) 35 Cal 618 (619, 620) (DB). 

(’04) 1 All L Jour 26 (27, 28) (DB). 

(’03) 25 All 629 (630) (DB). (HighCourt remanding 
the case on reversal of lower Court’s decree on the 
point of limitation — The order of remand was 
interlocutory.) 

(’31) 18 A I R 1931 Nag 24 (25) : 27 Nag L R 172 
(DB). 

(1900) 22 All 405 (407) (DB). 

(’09) 4 Ind Cas 459 (460, 462) (DB) (Cal). (Order 
confirming an order of remand.) 

(’22) 9 AIR 1922 Bom 383 (383): 47 Bom 106 (DB). 

(The word “final’’ in its ordinary sense explained.) 
(’ll) 9 Ind Cas 183 (187) (DB) (Cal). 

(’ll) 10 Ind Cas 439 (440) (DB) (Cal). (Order ap¬ 
pointing a receiver not “final.’’) 

(’15) 2 A IR 1915 Cal 624 (625) (DB). (Order re¬ 
fusing temporary injunction not final.) 

(’ll) 11 Ind Cas 65 (66) (DB) (Cal). (Leave to sue 
in forma pauperis refused on the ground of non¬ 
disclosure of cause of action — Order of refusal 
final.) 


(’96) 1896 Pun Re No. 12, p. 31 (32) (DB). 

(’17) 4 AIR 1917 Pat 126 (127, 128): 3 PatL Jour 
339 (DB). 

(’21) 8 A I R 1921 Pat 37 (38) : 6 Pat L Jour 116 
(DB). (Partition suit dismissed after preliminary 
decree — Order of High Court reversing the dis¬ 
missal is in effect a restoration of the preliminary 
decree and is a final order.) 

7. (’20) 7 AIR 1920 P C 86 (87) : 47 Cal 918 : 14 
Sind L R 191 : 47 Ind App 124 (PC). 

8. (1891) 1QB 734. 

9. (1903) 1 KB 547. 

10. (’33) 20 AIR 1933 P C 58 (60) : 11 Rang 58 : 
60 Ind App 76 (PC). 

11. (’90) 15 Bom 155 (159) : 18 Ind App 6 (PC). 

12. (’94) 17 All 112 (116) : 22 Ind App 1 (PC). 

13. (’-43) 30 A I R 1943 Lah 140 (145, 146) (FB). 
(Order holding that execution proceedings are not 
without jurisdiction or .are not barred by limita¬ 
tion is not final order.) 

(’42) 29 AIR 1942 Cal 537 (539)(DB). (Obiter— Order 
determining rights of parties to suit final though 
certain subordinate matters of detail not disposed 
of—Order for possession in favour of plaintiff on 
payment of certain amount to be decided by trial 
Court—Order is final order.) 

(’42) 29 AIR 1912 Oudh 283 (28 4) (DB). (An order 
which merely decided that a particular person was 
entitled to be substituted in place of a deceased 
party is not ’final order.') 

(’39) 26 AIR 1939 F C 43 (49) : ILR (1940) Lah 
400 : ILR (1939) Kar FC 132 (FC). (If the effect of 
the order from which it is sought to appeal is not 
to dispose finally of the rights of the parties, 
then even though it decides an important and evon 
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The mere fact that an order decides one issue on the rights of the parties does not 
make it a final order if there are other issues left to be decided later on. 14 Where an order 
merely gives a direction as to procedure or where it does not dispose of the, suit or 
proceeding but reserves some further question for further determination, it is only an 
interlocutory and not a final order. 16 

Thus, an order of remand under o. 41 r. 23, which decides an important issue but 
leaves the suit alive to be tried in the ordinary way, is not a final order. 16 In the under- 


a vital issue in the case, it leaves the suit alive and 
provides for its trial in the ordinary way.) 

(’16) 3 AIR 1916 All 243 (244) : 38 All 150 (FB). 
(A contract was challenged on various grounds, 
the most important of them being that it should 
have been under a particular seal — High Court 
held that it did not require to be under seal— Held 
that the decision was not a final order.) 

*(’33) 20 A I R 1933 P C 58 (60) : 11 Rang 58 ; 
60 Ind App 76 (PC). 

(’26) 13 AIR 1926 All 311 (312) : 48 All 329 (DB). 

(Order setting aside compromise is interlocutory.) 
(’39) 26 AIR 1939 Oudh 224 (224) : 14 Luck 675 : 

182 Ind Cus 1007 (1007) (DB). 

(’36) 23 AIR 1936 Oudh 205 (205) (DB). 

+ (’39) 26 A I It 1939 Mad 697 (699) (DB). (Order 
deciding rate of interest to be allowed and remand¬ 
ing case, not a final order.) 

14. (’16) 3 AIR 1916AU243(243,244):38A11150(FB). 
f (’19) 6 AIR 1919 Mad 893 (894) (DB). (Two sets 
of properties—Order of remand deciding as to one 
set of properties and directing trial as to the other 
set—Order not final.) 

*(’90) 13 Mad 349 (350) (DB). (Several issues in¬ 
cluding that as to adoption—Order holding adop¬ 
tion proved and remanding case on other issues — 
Order not final.) 

(’19) 6 AIR 1919 All 31 (32) : 42 All 174 (DB). 

(*82) 4 All 238 (240) (DB). 
f (’01) 23 All 220 (227) : 28 Ind App 28 (PC). 

15. (’ll) 9 Ind Cas 183 (188) (Cal). 

(’77) 1 Cal L Rep 354 (358). (Order directing exe¬ 
cution to proceed not final.) 

(’25) 12 A I R 1925 All 263 (263, 264) : 47 All 335 
(D13). (Refusal by lower Court to set aside an 
abatement — High Court reversing the order and 
directing the lower Court to rehear the application 
for permission to implead the heirs — Order is not 
final.) 

+ (’26) 13 AIR 1926 Mad 748 (749) (DB). (Order 
holding the suit not to abate as regards settling of 
schemo is not final order.) 

(’24) 11 AIR 1924 Mad 701 (702) (DB). (Order 
refusing to interfere in revision with order of lower 
Court restoring suit to file.) 

+ C25) 12 AIR 1925 Cal 857 (859, 860) (DB). 
(Compromise not recorded and suit ordered to be 
proceeded with as usual.) 

(’HI) 6 Bom 260 (265) (DB). (Order in a partnership 
suit for account, irefusing to allow the plaintiffs to 
have their accounts taken in particular manner 
suggested by themselves.) 

(’02) G Cal W N 41 (41) (SB).(Order of Court under 
Rr. G15 and G17of Belohamber’s Rules and Orders 
(2nd Edn.) merely refusing to reopen a Registrar’s 
Report.) 

(’15) 2 AIR 1915 Cal 624(624)(DB). (Order by High 


---l_ 

Court reversing an order refusing to issue a tem¬ 
porary injunction against execution of mortgage 
decree.) 

(’ll) 10 Ind Cas439 (440) (DB) (Cal). (Order refusing 
the appointment of a receiver in a suit.) 

(’25) 12 AIR 1925 Pat 173 (175) (DB). (Refusal to 
appoint a receiver.) 

+ (’95) 22 Cal 929 (930) (DB). (Order refusing to 
appoint a receiver in a suit.) 

16. (’41) 28 AIR 1941 All 333 (335) : ILR (1941) 
All 573 (DB). (Order remanding case for trial in 
accordance with U. P. Encumbered Estates Act.) 
*(’33) 20 AIR 1933 P C 58 (60) : 11 Rang 58 : 60 
Ind App 76 (PC). (And no appeal lies against it 
—Enforcement of this principle involves no prac¬ 
tical hardship by virtue of Section 109 (c).) 

+ (’31) 18 AIR 1931 Lah 566 (558, 559) (DB). 

(’23) 10 AIR 1923 Bom 39 (40) (DB). 

(’18) 5 AIR 1918 Nag 193 (194) (DB). 

(’34) 21 AIR 1934 All 58 (59, 60): 56 All 277(DB). 
(’33) 20 AIR 1933 Lah 82 (83) (DB). 

+ (’33) 20 AIR 1933 Bom 260 (261, 262) (DB). (Re¬ 
mand of decision on merits setting aside plea of 
limitation.) 

(’ll) 33 All 391 (392) : 9 Ind Cos 932 (932) (DB). 
(Order of remand merely interlocutory.) 

+ (’08) 11 Oudh Cas 169 (172) (DB). (17 All 112:22 
Ind App 1 (PC) and 15 Bom 155 distinguished.) 

(’20) 7 AIR 1920 Oudh 268 (268, 269) : 23 Oudh 
Cas 324 (DB). (Order that applicant was competent 
to apply for probate and remanding case for dis¬ 
posal on merits.) 

+ (’15) 2 AIR 191& Mad 423 (423) : 38 Mad 509 
(DB). (Remandon the ground that lower Court took 
erroneous view of pleadings.) 

*(’01) 23 All 220 (227) : 28 Ind App 28 (PC). (Re¬ 
fusal to set aside ex part decree — Order set aside 
by High Court and case remanded.) 

(’18) 5 AIR 1918 Cal‘878 (878) (DB). (Suitdismissed 
by lower Court — High Court setting aside dis¬ 
missal and remanding case.) 

(’88) 1888 Pun Re No. 56, p. 136(137)(DR). (Order 
of remand after finding that plaintiff had a cause 
of action and asking lower Court to try the case on 
the merits.) 

(’04) 1 All L Jour 26 (28) (DB). (Order holding 
that lower Court was competent to try thecase and 
remanding the case.) 

+ (’17) 4 AIR 1917 Pat 77 (78, 79) (DB). (Do.) 

(’25) 12 AIR 1925 Cal 574 (574) (DB). (Suit dis- 
missed duo to plaintiff’s want of locus standi — 
Appeal— Prima facie case made out—Case reman¬ 
ded for further hearing — Order is not final,) 
f (*24) 11 AIR 1924 Lah 571 (579, 580): 5 Lah329 
(FB). (Remand of ease on the ground that plain¬ 
tiff had locus standi — Matter of procedure can • 
never be treated as the cardinal point of the suit.) 
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mentioned decision, 17 the Rangoon High Court has, however, proceeded on the view that 
a “final order” within the meaning of this section need not completely dispose of the suit 
and an appellate order of remand may also under certain circumstances be a “final 
order.” In that case, the Appellate Court held that a certain award was not binding on 
the persons against whom it had been set up and remanded the case to the lower Court 
for the investigation of their claims. It was held that this was a “final order” as it finally 
disposed of the rights of such persons to prosecute their claims in the suit. Reliance was 
placed upon the decisions of the Privy Council in Bahimbhoy v. Turner 18 and Muzhar 
Hossein v. Bodha Bibi™ The decisions of the Privy Council in Ramchand Manjimal 
v. Goverdhandas 20 and Abdul Rahman v. D. K. Cassim and Sons 21 were distinguished 
on the ground that in neither case did the order dispose of any question affecting the 
substantive rights or liabilities of the parties in any way. An order granting leave to sue 
in forma pauperis 22 or refusing leave to appeal in forma pauperis 23 is a mere matter of 
procedure not finally deciding any rights of the parties and is not a final order. An 
order extending the time for presenting an appeal under S. 5 of the Limitation Act 24 or 
an order granting a review for re-hearing an appeal 20 or an order rejecting an application 
made by the legal representatives of a deceased party to the brought on record 26 or an 
order refusing to interfere in revision with an order of the lower Court allowing a 


(’13) 21 Ind Cas 430 (431) (Cal). (Order deciding 
that suit as framed was not barred under Section 
91 of the Chota Nagpur Tenancy Act and remand¬ 
ing the case for trial.) 

(’29) 16 AIR 1929 Mad 308 (308, 309) (DB). . 
(Scheme suit under S. 92 — Trial Court finding 
temple to be private and dismissing suit — High 
Court on appeal finding temple to be public and 
remanding Buit.) 

(’09) 31 All 545 (549, 550) (DB). (17 All 112 : 22 
Ind App 1 (P C) distinguished.) 

(’30) 17 AIR 1930 Sind 254 (255) (DB). (Do.) 

(’07) 1907 Pun Re No. 52, p. 225 (226) (DB). 

(•78) 2 All 65 (67) (DB). (District Judge recalling 
execution application to his own file from that of 
the Sub.Judge and dismissing it — High Court re¬ 
manding case for trial by the Sub-Judge.) 

(’24) 11 AIR 1924 Oudh 81 (81, 82) (DB). (Order 
merely disposing of a subsidiary issue and remand¬ 
ing case.) 

(’19) 6 AIR 1919 All 34 (34) : 42 All 176. (Order 
holding that there was no fraud on the part of the 
mortgagee in the registration so as to render the 
suit on the mortgage liable to dismissal.) 

(’78) 1 All 726 (727). (Order holding that execution 
was not barred and remanding it for disposal.) 
f(’27) 14 AIR 1927 Pat 363 (368) : 6 Pat 282 
(DB). (Order directing that a compromise decree 
passed under O. 23 R. 3 be set aside and the suit 
proceeded with from the stage at which the com¬ 
promise was filed.) 

(’21) 8 AIR 1921 Lah 203 (204) : 2 Lab 106 (DB). 
(Dismissal of suit as wrongly framed — Order 
setting aside dismissal and remanding case.) 

(’16) 3 AIR 1916 Oudh 242 (243) : 19 Oudh Cas 
36 (DB). (Question of limitation and estoppel 
decided without evidence — Decision reversed and 
case remanded for taking evidence — Order is not 
final.) 

(’98) 2 Cal W N ccci. 

(’25) 12 AIR 1925 Nag 349 (349, 350) : 22 Nag 
L R 132 (DB). 


(’39) 26 AIR 1939 Oudh 224 (224) : 14 Luck 675 : 
182 Ind Cas 1007 (1007) (DB). 
f (’36) 23 AIR 1936 Mad 311 (311) (DB). 

(•39) 26 AIR 1939 Mad 697 (699) (DB). 

(’39) 26 AIR 1939 Mad 95 (95) (DB). (But question 
of jurisdiction being of general importance case 
held tit to be certified under clause (c).) 

[See also (’36) 23 AIR 1936 Oudh 205 (205) (DB). 
(Order under O. 41 R. 25.) 

(’35) 158 Ind Cas 1117 (1118) (DB) (Lah). 

(’36) 38 Pun L R 112 (112) (DB). (Order remand¬ 
ing execution proceeding.)] 

[But see (’33) 20 AIR 1933 Bom 251 (251, 252) 
(DB). (Order under O. 41 R. 25 is not “final” 
order.)] 

17. (’38) 25 AIR 1938 Rang 333 (334, 335) : 1938 
Rang L R 330 (DB). 

18. (’90) 15 Bom 155 (159) : 18 Ind App 6 (PC). 

19. (’94) 17 All 112 (116) : 22 Ind App 1 (PC). 

20. (’20) 7 AIR 1920 1* C 86 (87) : 47 Cal 918: 14 
Sind L R 191 : 47 Ind App 124 (PC). 

21. (’33) 20 AIR 1933 P C 58 (60) : 11 Rang 53 : 
60 Ind App 76 (PC). 

2 2. (’03) 8 Cal W N 296 (297) (SB). 

23. (’42) 29 AIR 1942 Oudh 422 (423) (DB). 

(’27) 14 AIR 1927 Pat 175 (176) : 6 Pat 67 (DB). 
(’32) 19 AIR 1932 Rang 192 (192) : 10 Rang 504 

(DB). 

(’25) 12 AIR 1925 Oudh 548 (549) (DB). 

24. (’26) 13 AIR 1926 Pat 102 (102) (DB). (Order 
refusing extension and dismissing appeal is appeal- 
able to Privy Council as a "decree passed on 
appeal.”) 

[Sec also (’36) 23 AIR 1936 Oudh 110 (112) : 11 
Luck 599 (DB). (Order refusing to excuse d°lay 
under S. 5, Limitation Act, and rejecting appeal 
as time-barred is not final order.)] 

25. (’23) 10 AIR 1923 Mad 57 (57) (DB). 

(’32) 19 AIR 1932 All 318 (318) : 54 All 401 (DB). 

26. (’14) 1 AIR 1914 Bom 6 (8) : 38 Bom 421 
(DB). 
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co-decree-holder to join in executing the decree 27 or an order directing the lower Court 
to proceed with the execution and determine the questions in dispute in execution 28 are 
all interlocutory orders and are not appealable under this section. See also the under* 
mentioned cases. 20 


It has been held by the High Court of Allahabad 80 that where an application to 
set aside an ex parte decree is rejected and on appeal the order is set aside, the appellate 
order is a “final order” within this section inasmuch as such order finally terminates- 
the proceeding for setting aside the ex parte decree. 

It has been seen in Note 6 on s. 2 (2) that a decision that a suit is not barred 
by res judicata or by limitation or in other like manner, is not a decision on any 
substantive rights of the parties. Such an order will, however, be a “final order” where 
the question as to bar by res judicata or limitation disposes of the rights of the parties 
in the suit. 31 

5. “Order passed on appeal.” — An order cannot be deemed to have been 
passed “on appeal” unless it is an order by a superior Court reversing, modifying on 
confirming the order of an inferior Court. 1 Two essentials must exist— (a) the relation¬ 
ship of superior and inferior Court and, (b) the power in the superior Court to reverse* 
affirm or modify, the decision of the inferior Court. 2 Again, the words “final order passed 
on appeal” are not equivalent to “final order passed in the exercise of final appellate 
jurisdiction” but imply orders disposing of an appeal at the hearing. 3 


Illustrations. 

(1) A applies to the High Court to review its decision in an appeal before it. The High Court 
passes an order refusing the application for review. The order is not one ‘'passed on appeal.” 4 The 


27. (’22) 9 AIR 1922 Pat 611 (613) (DB). (It is a 
mere matter of procedure.) 

28. (’43) 30 AIR 1943 Lah 140 (145, 146) (FB). 
(Order setting aside execution sale and remanding 
wise for fresh proclamation and fresh proceedings 
is not final order.) 

(’19) 6 AHt 1919 Pat 383(383) : 4 Pat L Jour 461 
(DB). 

29. (’37) 24 AIR 1937 All 566 (567) (DB). (Second 
appeal rejected and dismissed for want of prosecu¬ 
tion— Application for restoration also dismissed— 
Application for leave to appeal from order dismis¬ 
sing application — No cardinal point decided, nor 
rights of parties adjudicated upon in that order— 
Held order was not final.) 

(’35) 22 AIR 1935 Lab 458 (459) (DB). (Order 
holding document excluded by lower Court ad¬ 
missible and remanding suit—Order not final.) 
(’38) 25 AIR 1938 Oudh 107 (110) : 14 Luck 13 
(DB). (Order dismissing an appeal as premature 
cannot bo said to be a final order within the mean- 
ini' of Section 109.) 

30 f ('33) 20 AIR 1933 All 15 (17): 54 All 941 
(DB). (Final order need not be in suit, it may be 
made* in a proceeding arising out of a suit.) 

31. (*19) 6 AIR 1919 Oudh 256 (257) : 21 Oudh 
Cas 336 (DB). (Limitation.) 

(’21) 8 AIR 1921 Cal 177 (178) (DB). (Ztes judi- 
cala.) 

t (’09) 4 Ind Cas 459 (460, 462) (DB) (Cal). 

(’15) 2 AIR 1915 Cal 610 (610) (DB). (Settingasido 
dismissal of suit for default.) 

(’24) 11 AIR 1924 All 119 (121) : 45 All 741 (DB). 


(Order holding that application under O. 34 R. 6 
is not statute barred.) 

(’27) 14 AIR 1927 Rang 20(27): 4 Rang 265 (DB). 
(Appeal to High Court dismissed as barred by 
limitation—Leave granted. NOTE. — This case is 
overruled on another point in AIR 1940 Rang 12: 
1939 Rang L R 668 (FB).) 

Note 5 


1. (’ll) 10 Ind Cas 444 (445) (DB) (Cal). 

(’25) 12 AIR 1925 Mad 243 (243, 244) (DB). (Order 
of the High Court on the insolvency side on appeal 
is order on appeal under Cl. 39, Letters Patent.) 

2. f (’ll) 11 Ind Cas 65 (65) (DB) (Cal). 

(’ll) 9 Ind Cas 183 (185 to 187) (DB) (Cal). 

3. (’42) 29 AIR 1942 Oudh 362 (365) (DB). 

(’14) 1 A I R 1914 Oudh 41 (42) : 16 Oudh Cas 
264 (DB). (Order passed on application for review 
by Appellate Court is not ‘‘a final order passed on 
appeal.”) 

(’33) 20 AIR 1933 Lah 690 (691):14 Lah 609(DB). 
(Dismissal of appeal as having abated is final order 

on appeal.) „ 

(’32) 19 AIR 1932 All 318 (318) : 54 All 401 (DB). 
*(’36)23 AIR 1936 Pat 465 (467):15 Pat 659 (DB). 
(There is vast difference between an order made or 
a judgment passed on the appellate side of a Court 
and the final order passed on appeal — The latter 
may be included in the former but the former is 
necessarily not the same as the latter.) 

4. (14) 1 AIR 1914 Oudh 41 (42) : 16 Oudh Cas 

264 (DB). 

(’68) 10 Sutn W R 1 (3) (FB). 

(’66) 6 Sutb W R Misc 102 (103) (FB). 
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reason is that the High Court is not asked to deal with any order of an inferior Court. 6 Nor does it 
dispose of the appeal at the hearing. Similarly, an order of the High Court refusing stay of execution 
of a decree 6 or an order refusing to restore an appeal dismissed for default 7 to set aside an ex parte 
appellate decree 8 op an order rejecting an application for amendment of an appellate decree 0 is not an 
order passed on appeal. Similarly, an order dismissing an appeal for non-prosecution is not a final 
order passed on appeal. 10 

(2) A applies to the High Court to pass a final decree according to the preliminary decree of the 
Privy Council. The order of the High Court on such application is not one “passed on appeal.” 11 

(3) A applies to the High Court for leave to appeal in forma pauperis and the application is 
dismissed. He subsequently files another application to be allowed to deposit the court-fees and that 
is also dismissed. The last order of dismissal is not an order “passed on appeal.” 12 The reason is 
that the appeal not having been admitted at all, the order in question could not be one passed “on 
appeal.” 

On the same principle as that mentioned in the last illustration, it has been held 
that an order rejecting an appeal for failure to furnish security for costs under O. 41 R. 10 
is not an order passed ‘on appeal.’ 13 There is however a conflict of opinion whether an 
order refusing to admit an appeal after the period of limitation under s. 5 of the Limitation 
Act is an order passed ‘on appeal.’ According to the Bombay and Madras High Courts 
and the Chief Court of Oudh such an order is not one passed on appeal. 14 The Calcutta 15 
and Patna 16 High Courts and the Punjab Chief Court 17 have held that the order is one 
passed on appeal within the meaning of cl. (a) of S. 109. 

There is also a conflict of decisions as to whether an order passed by the High 
Court in the exercise of its powers of revision under s. 115 of the Code or in the exercise 
of its powers of superintendence under S. 15 of the High Courts Act, 18G1 (24 & 25 Viet., 
c. 104) is one passed on appeal. The High Courts of Allahabad, Madras and Patna and 
the Judicial Commissioner’s Court of Peshawar have held that it is not, 19 while the Calcutta 
High Court has held that it is. 19 

5a. Whether appeal to Privy Council lies against appellate order 
from which no second appeal lies. — The provisions of the Code which preclude 
a further appeal from various appellate orders deal with internal appeals in British India 
and do not affect the maintainability of an appeal to the Privij Council against such 


5. | (’ll) 9 IndCas 183 (186) (DB) (Cal). 

6. (’ll) 10 Ind Cas 414 (445) (DB) (Cal). 

7. (’17) 4 AIR 1917 All 313 (313) (DB). 

(’33) 20 AIR 1933 Alt 453 (453) (DB). 

(’24) 11 AIR 1924 Rang 208 (208) (DB). 

(’37) 24 AIR 1937 All 566 (566. 5G7) (DB). 
(Though it would be an order passed in the exer¬ 
cise of appellate jurisdiction.) 

8. (’42) 29 AIR 1942 Mad 357 (357) (DB). 

9. (’03) 30 Cal 679 (681) (DB). 

10. (’42) 29 AIR 1942 Oudh 362 (365) (DB). (Such 
order is not one disposing of an appeal at the 
hearing.) 

11. (’25) 12 AIR 1925 Mad 187 (187) (DB). 

t (’32) 19 AIR 1932 Bom 90 (91 to 93) : 55 Bom 
785 (DB). (In pursuance of Privy Council decree 
High Court takes accounts and passes a decree — 
High Court decree not one made on appeal.) 

12. (T9) 6 AIR 1919 All 331 (331) (DB). 

13. (T4) 1 A I R 1914 All 54 (54) : 36 All 325 
(DB). 

(TO) 13 Oudh Cas 59 (Gl):5 Ind Cas940(9 11) (DB). 
(But see (’32) 19 AIR 1932 All 312 (314): 54 All 
390 (DB). (13 Oudh Cas 59 disapproved.)] 


14. (’42) 29 AIR 1942 Mad 357 (357) (DB). 

(’08) 32 Bom 108 (109) (DB). 

(’36) 23 AIR 1936 Oudh 110 (112) : 11 Luck 599 
(DB). 

15. (’21) 8 AIR 1921 Cal 415 (416) (DB). (32 Bom 
108 distinguished.) 

16. (’26) 13 AIR 1926 Pat 102 (102) (DB). (06i- 
ter.) 

17. (T7) 4 AIR 1917 Lah 448 (448). 

(See also (’27) 14 AIR 1927 Rang 20 (27): 4 Rang 
265 (DB). (NOTE —This case is overruled on an¬ 
other point in AIR 1940 Rang 12:1939 Rang LR 
668 (FB).] 

18. (’43) 56 Mad L W 385 (386). 

(’26) 13 AIR 1926 All 202 (202, 203) : 48 All 226 
(DB). 

(’34) 21 AIR 1934 All 198 (201) (DB). 

(’36) 23 AIR 1936 Pat 465 (46S):15 Pat 659 (DB) 
(’39) 26 AIR 1939 Pesh 26 (27) (SB). 

19. *(T1) 9 Ind Cas 183 (186, 187) (DB) (Cal) 
(’74) 21 Suth W R 263 (264) (SB). (Order made 

under S. 15 of High Courts Act.) 

(’ll) 11 Ind Cas 65 (65) (DB) (Cal). 
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orders. 1 Thus, an order passed by the High Court in appeal from one of the appealable 
orders specified in s. 104 sub-s. (l) will be open to appeal to the Privy Council (notwith¬ 
standing the provisions of S. 104, sub-s. (2) ) if the requirements of this section and S. 110 as 
to valuation etc., are satisfied. 2 

The decision of the High Court on appeal from an order of the District Court 
which under s. 4 sub-s. ( 2 ) of the Provincial Insolvency Act is ‘final' subject to the right 
of appeal to the High Court under s. 75 of the Act, can be appealed against to the Privy 
Council. The reason is that when a right of appeal to one of the ordinary Courts of the 
country is given, the procedure, orders and decrees of that Court will be governed by the 
ordinary rules of the Civil Procedure Code. 8 (see also Note 2.) 

6. “Any other Court of final appellate jurisdiction.”'—Suppose a “final 
order" is passed by a District Court on appeal and that no second appeal lies from such 
order. Is the order to be treated as an order of a Court of final appellate jurisdiction 
within the meaning of cl. (a) ? In Official Receiver , Madura v. Kuppuswami Chettiar 1 
it was held by the Madras High Court that an order passed by the District Court on 
appeal under s. 75 of the Provincial Insolvency Act was not the order of a Court of final 
appellate jurisdiction within the meaning of cl. (a) of this section. The decision proceeds 
on the ground that the expression “appellate jurisdiction” includes revisional jurisdiction 
and inasmuch as the order of the District Court was subject to the revisional jurisdiction of 
the High Court, the District Court cannot be considered to be a Court of final appellate 
jurisdiction. In Saadatmand Khan v. Phul Kuar , 2 however, a direct appeal from an 
appellate order of a District Court was entertained and disposed of by the Privy Council. 
But this decision was distinguished by the Madras High Court in the above case on the 
ground that the mere fact that an appeal is heard by the Privy Council does not amount 
to a ruling that such appeal is maintainable. 

7. Orders passed by the High Court in the exercise of original civil 

jurisdiction. _In the undermentioned case, 1 where the High Court refused to issue a 

writ of certiorari to the Board of Revenue against enhancement of rent under the Madras 
Estates Land Act, it was held that the order was one passed under the original jurisdiction 
of the High Court and came under cl. (b) of this section. See also commentary on Uls. 15 

and 40 of the Letters Patent. 

8. Limitation. _ See the Authors* Commentaries on the Limitation Act, 2nd (1942) Edo., 

Article 179. 


9. Prerogative of the Crown. — See Section 112. 

10. Certificate of fitness — Clause (c). — This section must be read with 
O. 45 Hr. 2 and 3. There are two kinds of certificates — 

( 1 ) In a case coming under els. (a) and (b) of S. 109, a certificate that, as regards 

amount or value and nature, the case fulfils the requirements of section 110 . 

(2) In a case coming under cl. (c), that it is otherwise a fit one for appeal to 


His Majesty in Council. 

Note 5a 

1. (’12) 15 Oudh Caa 55 (57) : 15 Ind Cas 2 (3) 

C34?21 AIR 1934 Oudh 291 (292) (DB). 

(’24) 11 AIR 1924 P C 95 (100) : 51 Ind App 72 : 
51 Cal 361 : 20 Nag L R 33 (PC). 

2. (’13) 40 Cal 635 (648) : 40 Ind App 140 : 19 
Ind Cas 296 (300) (PC). 

(’24) 11 AIR 1924 P C 95 (100) : 51 Ind App 72 : 

51 Cal 361 : 20 Nag L R 33 (PC). 

(’34) 21 AIR 1934 Oudh 291 (292) (DB). 


Also see S. 104, Note 8 . _ j > 

3. (’34) 21 AIR 1934 P C 81 (82) : 61 Ind App 
158 : 12 Rang 194 (PC). (AIR 1916 P C 21 : 39 
Mad 617 : 43 Ind App 192 (PC) Allowed.) 

[See also (’37) 24 AIR 1937 Mad 930 (931) (DB).] 

Note 6 

1. *(’37) 24 AIR 1937 Mad 930 (932, 934). 

2. (’98) 20 All 412 (418) : 25 Ind App 146 (PC). 

Note 7 . „ , „ 

1. (’38) 25 AIR 1938 Mad 722 (722, 723) : I L R 
(1938) Mad 816 (DB). 
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It is not necessary that an order, in order to be appealable under this clause, 
should be a final one. Any decree or order, whether coming under clauses (a) and (b) or not, 
is appealable under this clause if it is certified to be a fit one for appeal. 1 Thus, even an 
interlocutory order may be appealable if there are questions fit for a certificate, 2 though 
•Courts will hesitate to grant leave if it should involve needless expense at that stage. 3 

This clause is intended to meet special cases such as those in which the point 
in dispute is not measurable in money though it may. be of great public or private 
importance 4 and the grant of a certificate is in the discretion of the Court; but it must 
be judicially exercised 6 and sparingly used.® It is, however, not final and is open to 
review by the Privy Council, if necessary. 7 Nor does the mere assent of the respondent to 
an appeal justify the grant of an erroneous certificate. 8 

The test to determine whether a case is a fit one to be certified under this clause 
is to see whether the point involved is of great public or private importance or is of 


Note 10 

1. (T9) 6 AIR 1919 Oudh 7 (8) (DB). (Leave should 
be sparingly granted.) 

('02) 24 All 174 (178) : 29 Ind App 40 (PC). 

<’0G) 10 Cal W N 7 (8) (PC). (Omission to certify— 
Appeal incompetent.) 

[Sec (’39) 181 Ind Cas 947 (918) (FB). (Appeal 
from Federal Court.)] 

E. (TO) 27 AIR 1940 All 38 (39, 40): I L It (1940) 
All 11 (DB). (Order supersedingthoarbitration.) 

+ (’22) 9 AIR 1922 Cal 130 (133) (DB). 

(’ll) 10 Ind Cas 444 (446) (DB) (Cal). (Order 
refusing to stay execution.) 

(To) 2 AIR 1915 Cal 624 (625) (DB). (Order grant¬ 
ing temporary injunction against execution of 
mortgage decree.) 

\ (’27) 14 AIR 1927 Cal 481 (483,488) (DB). (Order 
removing a receiver appointed in suit under S. 92, 
C. P. Code.l 

(’37) 24 AIR 1937 Sind 217 (217) (DB). 

3. (TO) 8 Ind Cas 1189 (1190) (DB) (Low Bur). 

1 See also (’32) 19 AIR 1932 Rang 137 (138, 139): 

10 Rang 335 (DB). (Remand for findings — Pre¬ 
mature at that s'age for certificate.)] 

4. (’42) 29 AIR 1912 Oudh 283(285) (DR). (When 
the question involved is not of public importance 
leave to appeal can be granted under S. 109 (c) 
only in special cases in which the matter in dispute 
is incapable of being valued in money — Question 
of mesne profits is not such a question.) 

(11) 28 AIR 1941 All 211 (212) : I L It (1941) All 
364 (DB). (Matter must be of great general im¬ 
portance or of great private importance and must 
not be measurable in terms of money.) 
r-34) 21 AIR 1934 Lah 515 (516) (DB). (A I R 
1921 P C 25 : 44 Mad 293 : 48 Ind App 31 
(PC) followed.) 

(’37) 24 AIR 1937 All 167 (1G8) (DB). 

5.i*('ll) 10 Ind Cas 444 (445) (DB) (Cal). 

(’ll) 10 Ind Cas 439 (440) (DB) (Cal). 

(T5) 2 AIR 1915 Cal 624 (625) (DB). 

(’37) 24 AIR 1937 All 167 (168) (DB). 

G. (TO) 27 AIR 1940 All 38 (40): I L R (1940) All 

11 (DB). 

(’ll) 10 Ind Cas 444 (445) (DB) (Cal). 

(’33) 20 AIR 1933 Alt 4 (6) : 54 All 459 (DB). (23 
All 227 followed.) 

(’27) 14 AIR 1927 Pat 363 (369) : 6 Pat 282 (DB). 


(’33) 20 AIR 1933 Oudh 394 (395) (DB). (Appeal 
prima facie falling under S. 109 (a) will not ordi¬ 
narily be converted into one under S. 109(c) merely 
because it fails to reach money value required by 
Section 110.) 

7. *(’01) 23 All 415 (420) : 28 Ind App 182 (PC). 
(’01) 23 AH 227 (231, 232) : 28 Ind App 11 (PC). 

8. (’01) 23 All 227 (232) : 28 Ind App 11 (PC). 
(’32) 19 AIR 1932 Rang 189 (190) : 10 Rang 499 

(DB). (Non-opposition immaterial—Duty of Court 
to be satisfied as to right of appeal.) 

(’01) 23 All 220 (227) : 28 Ind App 28 (PC). 

9. (’43) 30 AIR 1943 Oudh 266 (268) (DB). 

(’42) 29 AIR 1942 All 258 (259) : I L R (1942) All 
753 (DB). (Question whether the amount awarded 
to a person by the U. P. Improvement Trust in 
the land acquisition proceedings was awarded by¬ 
way of interest or damages is not a question of 
general importance.) 

(T2) 29 AIR 1942 Cal 498 (505) (SB). (Where there 
is no question of great public importance and the 
suit is one for property only and so definable in 
money value, the case does not come within the 
principles of S. 109 (c).) 

(’42) 29 AIR 1942 Oudh 174 (176) (DB). (Revision 
at applicant’s request treated as second appeal — 
Second appeal found not maintainable—Applicant 
held could not canvass maintainability of revision 
before Privy Council — Case held did not como 
within Section 109 (c).) 

(*41) 28 AIR 1941 All 211 (212) : I L R (1941) All 
364 (DB). (Refusal to stay a criminal complaint 
not matter of great private importance — Certifi¬ 
cate not granted.) 

*(’01) 23 All 227 (231) : 28 Ind App 11 (PC). 

(’33) 20 AIR 1933 Bom 260 (262) (DB). 
f (’33) 20 AIR 1933 All 4 (6, 7): 54 All 459 (DB). 
(The case involved matters of principle and of 
importance to Hindu community—Ca-o certified.) 
(’33) 20 AIR 1933 All 8 (10) : 54 All 431 (DB). 
(Appeal to Privy Council in cases of questions of 
law of importance may be justified—Case certified.) 
('311 21 AIR 1934 All 58 (60) : 56 All 277 (DB). 
(Not certified.) 

(’31) 21 AIR 1934 Pat 564 (565) (DB). (Substantial 
question of law not sufficient — Litigation should 
not be made oppressively expensive.) 

(’32) 19 AIR 1932 Bom 218 (221). (Obiter.) 

4CPC. 65. 
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such a nature that a decision thereon might result in a precedent governing numerous 
cases 10 or whether there are any other exceptional circumstances justifying the grant of 
a certificate, 11 as for example where there are several suits in which the same question 


(’23) 10 AIR 1923 Rang 71 (73) : 11 Low Bur Rul 
335 (DB). (The decision as to doctrine of ‘lis 
pendens ’ is not of general interest.) 

(’23) 10 AIR 1923 Mad 602 (603) (DB). (Question 
of no general interest — Leave granted in another 
case on same question — No ground for leave — 
5 Ind Cas 583 not followed.) 

(’16) 3 AIR 191G Mad G8G (687) (DB). 

(’14) 1 AIR 1914 Mad 140 (140) (DB). 

(’17) 4 AIR 1917 All 93 (93) (DB). (Construction 
of a will —Not of general public importance — 28 
All 488 : 33 Ind App 97 (PC) distinguished.) 

(’27) 14 AIR 1927 Rang 20 (27): 4 Rang 265 (DB). 
(Question affecting period of limitation for appeals 
to a Bench from the judgment of the original side 
of Rangoon High Court — Certificate granted — 
NOTE.—This case is overruled on another point in 
AIR 1940 Rang 12 : 1939 Rang L R 668 (FB).) 

(’27) 14 AIR 1927 Lah 181 (182): 8 Lah 269 (DB). 
(Case under S. G6A (2) of Income-tax Act of 
1922—Case not certified.) 

(’30) 17 AIR 1930 Lah 109 (110) (DB). (Do —Not 
of general or of public importance.) 

(’29) 16 AIR 1929 Nag 265 (266) (DB). (Question 
when debt becomes bad debt under the Income-tax 
Act is one of great importance to commercial 
public.) 

(’29) 16 AIR 1929 Nag 336 (337) (DB). (In this 
case question under Income-tax Act was not of 
public importance.) 

(*21) 8 AIR 1921 P C 25 (26): 44 Mad 293: 48 Ind 
App 31 (PC). (Clause (c) contemplates cases such 
as those relating to religious rights and ceremo¬ 
nies, to caste and family rights or such matters as 
the reduction of the capital of companies, as well 
as questions of wide public importance in whioh 
the subject-matter in dispute cannot bo reduced 
into actual terms of money.) 
f (’ll) 10 Ind Cos 441 (446) (DB) (Cal). 

(•35) 22 AIR 1935 All 424 (424) (DB). 

(’35) 22 AIR 1935 All 464 (466) (DB). (Case under 
S. 6G-A, Income-tax Act of 1922—Question whe¬ 
ther income received ns maintenance allowance is 
taxable — Case held to be fit one for appeal to 
Privy Council.) 

(•35) 22 AIR 1935 Rang 113 (115) : 13 Rang 123 
(DB). (Case involving determination of rights of 
largo body of persons with regard to management 

of mosque_Question of construction of trust deed 

also involved — Leave granted.) 


(’33) 20 AIR 1933 Lah 637 (G38) (DB). (Income- 
tax Act (XI of 1922), S. 66A—All questions refer¬ 
red to High Court answered in favour of assesses 
_Commissioner not allowed to support assess¬ 
ment on other grounds — Case is not one fit for 


(’36^23 AIR 1936 Pat 465 (468) : 15 Pat659 (DB). 
(Application under O. 21 R. 100 in anticipati. n of 
delivery of possession — Court deciding it under 
Rr. 99 and 101 of O. 21 — Held, case did not 
raise auy question of great public or private 
importance.) 


(’36) 23 AIR 1936 Rang 65 (65, 66) : 14 Bang 86. 
(Question whether accession to mortgaged property 
within meaning of S. 70, T. P. Act, means acces¬ 
sion by mortgagor or his representative or accession 
by any one whatsoever, held to be question of 
great public importance.) 

('36) 23 AIR 1936 Sind 68 (69) (DB). (Reference 
by Income-tax Officer as to whether interest paid 
to partner on capital borrowed is allowable as 
deduction from profits enrned is not of great 
public or private importance.) 

(’37) 24 AIR 1937 Sind 217 (218) (DB). (Question 
whether certain tribal Chief residing within British 
territory is Ruling Chief under Ss. 84 and 87, C. P. 
Code, is not of importance.) 

(’39) 26 A I R 1939 Pat 564 (565) : 1939 Pat W N 
341 (343) (DB). (Refusal by trial Court to dispose 
of certain issues before going into merits -Dismis¬ 
sal of revision petition—Order refusing to interfere 
in revision does not raise any point of importance 
or difficulty.) 

(’39) 26 AIR 1939 Oudh 224 (225) : 14 Luok 675 : 
182 Ind Cas 1007 (1007) (DB). 

10. (’43) 30 AIR 1943 Nag 76 (77) (DB). (Question 
whether power of adoption of a Hindu widow 
governed by Bombay School (in Berar) is extin¬ 
guished the moment the son died leaving a widow 
and whether subsequent remarriage of the sou’s 
widow does not revive the power.) 

(’42) 29 AIR 1942 All 258 (259) : I L R (1942) All 
753 (DB). (Question whether amount awarded by 
U. P. Improvement Trust was by way of interest 
or dnraages held not likely to arise in numerous 
cases.) 

(’23) 10 AIR 1923 Mad 232 (233,234) (DB). (Private 
importance means private importance to "both” 
parties to litigation.) 

(’13) 21 Ind Cas 783 (789) (DB) (Bom). (Suit for 
money— Result of suit of no importance to others 
—No certificate granted.) 
t (’23) 10 AIR 1923 Mad 125 (126) (DB). 

(’72) 9 Beng L R 423 (425). (Suit for less than 
Rs. 10,000 — Decision likely to govern otbersuits 
contemplated.) 

(’22) 9 AIR 1922 Mad 34(35)(DB). (Interpretation 
of Section 12 of the Madras Estates Land Act.) 

(’23) 10 AIR 1923 Cal 451 (453) (DB). 

(’24) 11 AIR 1924 Oudh 81 (83) (DB). 

(’39) 26 A I R 1939 Mad 95 (96) (DB). (Question 
whether jurisdiction of Civil Court barred under 
Sea Customs Act — Question awaiting decision in 
other suits pending in the province.) 

(’3G> 23 A I R 1936 Rang 65 (65, 66) : 14 Rang 8b 

[6vi'a?so (’32) 19 A I R 1932 Bom 218 (221). 
(Application under Cl. 15, Letters Fatent (Bom- 

l.fSg) 181 Ind Cos 947 (948) (F C). (Leave to 
appeal Irom decision of Federal Court — Special 
circumstances must be shown — Special circum¬ 
stances, what are, depend on merits of each case.) 
[See (’29) 16 A I R 1929 Oudh 243 (244) (DB). 
(Under O. 45 R. 3, C. P. Code.)] 
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is involved' and the grant of a certificate in some only of those cases would result in 
contradictory decrees. 12 Even the fact that a point is of general importance is not enough 
to support the grant of a certificate under this clause if it has been settled by the Privy 
Council, 13 or by a Full Bench of the High Court concerned. 14 Another consideration 
which the Court must keep in view in granting the certificate is that litigation is not 
made oppressively expensive and the elucidation of tho real issues in the case by 4 a trial 
of the suit is not unduly postponed or delayed. 15 

A question will be one of public importance if it affects not merely the parties to 
the case 10 but also large bodies of persons or communities. 17 The mere existence of a 
substantial question of law is not sufficient. 18 A question of private importance means 
private importance to both parties to tho litigation and not merely to one of them. 10 But 
the fact that the question raised affects third parties is no ground of fitness.-" 


I’he following questions have been held to be of public importance : 
(l) Right of procession claimed by Mahotnedans against Hindus.- 1 


12. (’19) G All! 1919 Cal 118 (119, 120) (DI5). 

(*10) 5 Ind Cns 583 (584) (All). 

(’15) 2 A I R 1915 All 129 (130): 37 All 124 (DU). 

(Two appeals arising out of the same suit.) 

(’85) 11 Cal 710 (745). 

For other cases of exceptional circumstances in 
which leave can be granted see also the following 
cases : 

(’19) G A I R 1919 Oudh 7 (8) (D13). (Where two 
Judges of the High Court have arrived at diametri¬ 
cally opposite conclusions on the vital question on 
which the suit should lie decided.) 

(’24) 11 AIR 1924 Pat 4G8 (470,471) (DB). (Rever¬ 
sal based on evidence not before lower Court—Pro¬ 
cedure unusual—Value involved very large.) 

13. (M2) 29 A I R 1942 Oudh 174 (177) (DB). 
(Question whether certain provision is retrospec¬ 
tive.) 

(M0) 27 AIR 1910 All 38(40): ILIt(1940) All 11 (DB). 
f (’29) 1G A I R 1929 All 339 (340, 3 11) (DB). 
(Question of cow sacritice.) 

(’29) 10 AIR 1929 Mad 780 (781) (DB). 

C2G) 92 Ind Cas 1013 (1015) (DB) (All). 

See also Section 110 Note 17. 

14. (’28) 15 AIR 1928 Mad 448 (450) (DB). 

(’13) 18 Ind Cas 305 (396) (DB) (All). (Certificate 
grunted—The judgment of the Full Bench was not 
unanimous.) 

C:*7) 24 AIR 1937 Sind 217 (218) (1)13). (The fact 
that n Full Bench decision of one High Court 
differs from a decision of u Full Bench of another 
High Court is not in itself sufficient ground to 
make a case u lit one for appeal to the Privy Coun¬ 
cil under the provisions of S. 109 (c), C. P. Code.) 
See also Section 110 Note 17. 

{See also 1’3G) 23 AIR 193G Pesh 194 (195) (DB). 

(Noinconsistency in rulings of Court _ Different 

High Courts holding divergent views regarding 
similar matters is no ground for certifying ease as 
tit one for appeal to Privy Council.)) 

15. (M(J) 27 AIR 1940 All 38 (40) : ILR (1940) All 
11 (DB). (One of the matters to be taken into 
consideration must be whether the permission to 
appeal is or is not calculated to unduly delay the 
disposal of the substantive dispute between the 
parties on its merits.) 

f (’36) 23 AIR 193G Mad 311 (313) (DB). 


(’34) 21 AIR 1934 Pat 564 (565) (Dli). 

16. (’21) 8 AIR 1921 Oudh 30 (81) (DB). (Exercise 
of discretion under S. 90; Evidence Act—No sub¬ 
stantial question of law involved.) 

17. (M3) 30 AIR 1943 Oudh 2G6 (2G8) (DB). 

(M2) 29 AIR 1942 Oudh 422 (423) (DB). 

(M 2 ) 29 AIR 1912 Oudh 3G2 (3GG) (DB). 

(M2) 29 AIR 1942 Oudh 283 (284)(DB). (Question 
whether construction put by the High Court on an 
agreement settling dispute between claimants of 
deceased mahant i3 correct or not is not of any 
benefit to the public.) 

(Ml) 28 AIR 1941 Oudh 245 (24G) (DB). 

(M0) 27 A I R 1940 Oudh 378 (380) : 15 Luck 716 
(DB). (Question whether adverse possession of a 
mosque has been established does not come under 
S. 109 (c).) 

(’23) 10 AIR 1923 Nag 272 (272) (DB). 

(’30) 17 A I R 1930 Nag 91 (92) : 12 Nng L li 17o 
(DB). (A I R 1921 P C 25 : 44 Mad 293 : 48 ln.1 
App 31 (1*C) followed.) 

(’13) 7 Sind L It 92 (93) : 23 Ind Cas 793 (793) 
(D13). (Or threatens the religious or civil rights of 
any class of community.) 

(’27) 14 AIR 1927 Nag 63(0 1) (DB). (Inheritanceof 
“Lawajama” in Berar — Whether governed by 
Inuin Rules or by Law of Pensions is a question of 
public importance.) 

(’28) 15 AIR 1928 All 220 (221) : 50 Al! C40(DB). 
(’28) 15 Allt 1928 Rang 187 (187): 6 Rang 43 (1 >B). 

18 (M3) 30 AIR 1943 Oudh 2GG (2Gs) (DB). 

(M0) 27 AIR 19 10 All 38 (40) : ILR (1940) All 1 1 
(DB). 

t ('31) 18 AIR 1931 Mad G12 (613. 044) (DB). 
(Substantial question of law of some difficulty — 
Not sufficient in absence of general and public im¬ 
portance ) 

(’21) 8 AIR 1921 Pat 33 (34) : G Pat L Jour 125 
(DB). 

(’84) 21 AIR 1934 Pat 564 (5G5) (DB). 

19 (M3) 30 Allt 1943 Oudh 2GG (2G8) (DB) 
f (’23) 10 AIR 1923 Mad 232 (234) (DB). 

(’2 1) 11 Allt 1924 Mud 231 (231, 232) (DB). (Dis* 
putrs about temples—Certitieate was granted ) 

(’22) 9 AIR 1922 Mad 34 (35) (DB) ' 

20. (’29) 1G AIR 1929 Mad 090 (698) (DB). 

21. (’30) 17 Allt 1930 All 121 (122): 52 All 329(DB). 
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( 2 ) Construction of an agreement between two rival temples affecting rights of 

great importance. 22 

(3) The nature of the constitution of a community and whether the constitution 

amounts to a trust. 23 . • 

(4) The nature of the resolution to be passed by a company for the alteration 

of its memorandum of association. 2 * 

(5) Whether certain kinds of permanent tenures in Malabar carry with them the 

incident of forfeiture on alienation. 25 

(6) The extent of control acquired by one who has built a Parsi Fire Temple. 26 

(7) The status and legal position of one who has collected the debts of a deceased 

person in relation to the beneficiaries and others by virtue of his holding a 
succession certificate. 27 

(s) The necessity or otherwise for registration of documents containing an 
option of re-purchase. 28 

( 0 ) The burden of proof of family necessity for a debt contracted by the 
manager of joiqt Hindu family and the liability of the mortgagor’s share 
alone*for such debts. 23 

( 10 ) Whether the fraud of the mortgagor alone in registration proceedings would 

affect the mortgagee’s right of suit. 30 

(11) Whether a suit by a Hindu widow is one of a representative character. 31 

( 12 ) The form of ritual in an important public temple. 32 

(13) The question of jurisdiction of a Civil Court. 33 

(14) The question whether in a suit for partition, the value for purposes of appeal 

to the Privy Council is the value of the entire property or the value of the 
share claimed. 31 


The questions raised in the following cases were held not sufficient to justify the 
grant of a certificate under this clause : 

(l) Where it would not bo right to call upon a party whose financial interest in 
the matter is too small to incur the risk of the costs of the appeal. 35 


( 2 ) Where the question is merely a matter of practice, such as an order for the 

inspection of documents. 86 

( 3 ) Where the question is merely the sufficiency of evidence in proof of a 

particular fact 37 pr where the case merely rests upon evidence and there 
are concurrent findings of fact. 38 


22. (’24) 11 AIR 1024 Mad 231 -232) (DB). 

2 3. (’28) 15 AIR 1928 Nag 202 (203) (DB). 

24. (’03) 27 Bom 415 (418) (DB). 

25. (’23) 10 AIR 1923 Mad 443 (444) (DB). 

26. (’05) 6 Bom L R 286 (287) (DB) 

27. (’16) 3 AIR 1916 All 253 (253):38 All 188 (DB). 

28. ('27) 14 AIR 1927 Bom 19 (20, 21) : 50 Bom 
753 (DB). 

29. (’13) 18 Ind Cas 305 (305, 306) (DB). (All). 

30 (’19)6 AIR 1919 All 34 (35):42 All 176 (DB). 

31 (’34) 21 AIR 1934 All 198 (201) (DB). 

32. (’391 26 AIR 1939 Mad 847 <848):ILR (1939) 
Mad 967 : 1939 Mad W N 816 (817» (DB). 

33. (’39) 26 AIR 1939 Mad 95 (95) (DB). 

34 (’85) 22 AIR 1935 Pat 266 (267) (DB). 

35. f (’23) 10 AIR 1923 Mad 232 (233, 234) (DB). 
(’09) 3 Ind Cas 786 (787) (DB) (Cal). 

36. *('72) 9 Bom II C R 398 (401, 402) (SB). 


37. ('42) 29 AIR1942Mad368(369)(DB). (Value to be 
put upon statement isa question of fact—No leave.) 

(’19) 6 AIR 1919 All 97 (98) (DB). 

(’29) 16 AIR 1929 Nag 85 (87). (Pure questions of 
fact alone—No leave.) 

38. (’41) 28 AIR 1941 P C 106 (109) (PC). 

(’16) 3AIR19l6Lah 87 (88,:1916Pun Re No.64(DB). 

(’01) 28 Cal 190 (194). 

(’96) 20 Bom 699 (702, 703) (DB). 

(’89) 16 Cal 753 (755) : 16 Ind App 125 (PC). 

(’91) 18 Cal 23 (30) : 17 Ind App 122 (PC). 

(’02) 25 Mad 215 (219, 220) : 29 Ind App 38 (PC). 

(’01) 24 All 174 (177, 178) : 29 Ind App 40 (PC). 
(Special leave to appeal, when grant-d.) 

(’05) 1905 Pun Re No. 59 p. 210 (211) (DB). 

(1900) 1900 Pun Re No. 61 p. 234 (237) (DB). (Ap¬ 
plicant contended there was no bid, no sale, no 
deposit under S. 306, C. P. Code (1882).) 


APPEALS TO THE KING IN COUNCIL 


[S 109 N 10 | 1029 


( 4 ) Whether the non-joinder of certain parties is fatal to the suit or appeal. 30 
(o) Whether a valid acknowledgment was given for the purpose of Art. 1 of 
sch. l of the Stamp Act. 40 

(G) Where the discretion of the High Court was properly exercised in refusing 
to excuse the delay of the appellant. 41 

( 7 ) The right of a party to open windows in a loft. 42 

(8) Whether a suit to set aside a fraudulent decree could be brought by a person 

not a party to the decree. 43 

( 9 ) Whether a suit is maintainable to set aside a decree on the ground that it 

was obtained by perjured evidence. 44 

( 10 ) Whether a certain interpretation of a decree by a Court operates as res 

judicata between the parties. 45 

(11) Whether a receiver should be appointed in a particular case. 40 

(12) Failure to record reasons for granting a review. 47 

( 13 ) The construction of a section of an Act (the Tenancy Act) not directly 

affecting persons other than the parties. 48 

(14) An order reversing the decision of the lower Court refusing to set aside a 

dismissal for default. 49 

(15) The dismissal of an appeal in a suit for defamation. 00 

( 1 G) The interpretation of a document which is not of general or public 
importance. 61 

See also the undermentioned cases'’ 2 where it was held that the case was not a fit 


one for appeal to the Privy Council. 

In the case of orders suspending advocates from practice, the practice of the 
Allahabad High Court has been to grant leave to appeal under clause (c). 63 


[See (’90) 17 Cal 24G (249) (PC).] 

Also see S. 110 Notes 2 & 1G. 

39 . (’19) G AIR 1919 All 104 (104) (D13). 

40 . (’24) 11 AIR 1924 Mad 61G (617) (Dll). 

41. ( 21) 8 AIR 1921 Cal 94 (95) (DB). 

42. (’29) 1G AIR 1929 Boiu 341 (343):53 Bom 552. 

43 . (’12) 14 Ind Cas G2G (G2G) (Low Bur). 

44. (’20) 7 AIR 1920 Pat 119 (121) (DB). 

45 . (’ll) 8 Ind Cas 485 (485) (DB) (All). 

46 . (’ll) 10 Ind Cas 439 (441) (DB) (Cal). 

f(’33) 20 AIR 1933 Pat 293(295):12 Pat 723 (DB). 

47 . (1900) 27 Cal 333 (335) : 27 Ind App 79 (PC). 

48 . (’21) 8 AIR 1921 Pat 33 (34) : G Pat L Jour 
125 (DB). 

49 . (’14) 1 AIR 1914 Oudh 223 (225) (DB). 

50 . (’28) 15 AIR 1928 Rant? 187 (188):G Ran- 43 
(DB). (Sait was against District Council.) 

51 . (’34) 21 AIR 1934 All 58 (G0):5G All 277 (DB). 
(Interpretation was held not to be of general or 
public importance.) 

52. (*42) 29 AIR 1942 Mad 3G8 (369) (DI3). (The 
fact that large stakes are involved in an appeal 
would not in itself he a ground for granting leave). 

(’42) 29 AIR 1942 Oudli 174 (177) (DB). (Revision, 
at applicant’s request, treated a9 second appeal — 
Second appeal found not maintainable—Case held 
could not come within S. 109 (c), the applicant 
being estopped from asserting maintainability of 
revision, before the Privy Council). 


(’ll) 28 AIR 1941 All 333 (335) : I L R (1941) All 
573 (DB). (Case held not fit one for appeal to 
Privy Council in view of the change in the law 
that had been recently made and under which the 
question raised by the applicant became of acade¬ 
mic interest only.) 

(’40) 27 AIR 1940 Mad 810 (811) (DB). (Leave 
asked for purpose of raising new point for first 
time in appeal to Ilis Majesty in Council cannot be 
granted.) 

(’39) 2G AIR 1939 Pesh 2G (27). (An order setting 
aside an execution sale on consideration of facts.) 

(’36) 23 AIR 1936 Mad 311 (312) (DB). (Whether 
O. 1 R. 3, C. P Code, can bo so interpreted as to 
permit of joinder of causes of action when such 
joinder is not permissible under O. 2 R. 3, C.P.C., 
nnd whether on a proper construction of O 1 R. 3 
the allegations in a plaint allege the same causo of 
action or series of acts or tran-actions.) 

(’36) 23 AIR 1936 Oudh 110 (112, 113) : 11 Luck 
599 (DB). (An order rejecting the memorandum 
of appeal as being time-barred.) 

(’35) 22 AIR 1935 All 424 (424, 425) (DB). (An 
order rejecting an application for review of judg¬ 
ment for failure of the applicant to plead that ho 
bus discovered new and important matter.) 

53. (’34) 21 AIR 1934 All 898 (901) : 56 All 702 
(DB). (Applicant filed fee certificate on the strength 
of promissory note.) 

(’33) 20 AIR 1933 All 18 (18) (DB). 
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11. Form of certificate. — See Order 45 Rule 3. 

11a. Rules of the Judicial Committee. — See Appendix IV. 

12. Appeal to the Privy Council in criminal cases. — See Section 112. See also the 

Authors’ Commentaries on the Code of Criminal Procedure, 2nd (1941) Edn., Section 404 
Note 2. 


no. [s. 596.] In each of the cases mentioned in clauses (a) and (b) 
Value of subject- of section 109, the amount® or value 3 of the subject-matter 
matter * of the suit in* the Court of first instance 3 must be ten 

thousand rupees or upwards, and the amount or value of the subject-matter 
in dispute on appeal 8 to His Majesty in Council must 3 be the same sum or 
upwards, 

or the decree or final order must involve, directly or indirectly, some 
claim or question to or respecting property of like amount or value, 11 

and where the decree or final order appealed from affirms 13 the 
decision of the Court immediately below 15 the Court passing such decree or 
final order, the appeal must involve 1 ® some substantial question of law. 17 

[ 1877, S. 596 ; See O. 45 Rr. 3, 4 and 5. ] 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Valuation of the subject-matter in the 

Court of first instance. 

4. Date of valuation. 

5. Mesne profits, interest and costs after date 

of suit. 

6. Sum actually at stake may not represent 

the true value. 

7. Value as laid in the plaint. See Note 3. 

8. Valuation of subject-matter in dispute on 

appeal. 

9. Several appeals from a single decree. 

10. Effect of abandonment of portion of claim 
after grant of certificate. 


11. “Or the decree or final order must in¬ 

volve, directly or indirectly, some claim 
or question to or respecting property of 
like amount or value.” 

12. Appeal from decree of affirmance must 

involve a substantial question of law. 

13. Affirmance — Meaning of. 

14. Cross-appeals. 

15. “Immediately below.” 

16. “Involve.” 

17. Substantial question of law. 

18. Privy Council practice when there are con¬ 

current findings ol fact. See Section 112. 

19. Review. See Order 45 Rule 3. 
i 20. Appeal. See Order 45 Rule 3. 


NOTE to the Synopsis. See the Notes indicated for the following topics : 


“Claim.or question” in ftUuro. See Note 11. 

Consolidation of appeals for valuation. See O. 45, 
It. 4 Notes. 

Costs — Privy Council practice as to. See S. 112, 
Note 8. 

Execution matters. See Note 2. 

Form of application for leave. Sec O. 15 Rr. 2 
and 3. 

Powers of High Court subsequent to granting of 
leave. See O. 45 and S. 112, Note 11. 

Section 110, how far governs S. 109, cl. (c). See 
Note 2 and S. 109, Notes 2 and 10. 

(’33) 20 AIR 1933 All 225 (22G) : 55 All 210 (DB). 

(’3 7) 24 AIR 1937 All 167 (1G8) (DB). (But leave 
cannot be granted as a matter of course and the 
applicant lias to satisfy the High Court that the 


Subject-matter being not capable of valuation. See 
Note 2. 

Subject-matter being under appealable value. See 
Note 2. 

Valuation—Alteration and estoppel. See Note 3. 
Valuation — Mortgage suits — Amount claimed or 
property involved. See Note 3. 

Valuation—Variation pendente lite. See Note 8. 
Value—Costs, if part of. See Note 5. 

Value—Meaning of. See Notes 3 and G.. 

Word “and” in first paragraph— Meaning of. See 
Note 2._ 

case is otherwise a fit one for appeal to His Majesty 
in Council—Where some points of law arc raised 
in tht ease a certificate can be granted under 
Section 109 (c).) 
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1. Legislative changes. — Under Orders in Council dated lOfch April 1838 the 
only condition enforced with respect to Privy Council appeals was that the value of the 
subject-matter in dispute in appeal to His Majesty shall amount to Rs. 10,000 at least. 
The additional conditions about the same value being necessary in the Court of first 
instance and the existence of a substantial question of law were first introduced by S. 5 
of the Privy Council Appeals Act (VI of 1871 )} This was later incorporated in S. 590 of 
the Code of Civil Procedure, 1877, corresponding to the present section. 

The words “final order” have been newly added after the word "decree.” See 
Note 4 on section 109. t 

2. Scope of the section _It is the object of the section not to encourage appeals 

to the Privy Council where the value of the subject-matter in dispute is smalL 1 or where, 
though the value is high, the dispute is only about a question of fact about which there 
have been concurrent findings in the Courts below. 2 The section accordingly enacts that 
every appeal under S. 109, clauses (a) and (b) must be of a certain value and, in cases of 
decrees of affirmance, must also involve a substantial question of lawf The mere fact 
that large stakes are involved in the appeal is not sufficient for the grant of leave.' 4 No 
leave to appeal can be granted under this section when the subject-matter in dispute is 
incapable of valuation in terms of money. 5 The subject-matter in dispute must be of the 
appealable value both in the Court of first instance and on appeal to His Majesty in 
Council. The word "and” in the first paragraph of the section cannot be construed 
as “or.” 0 

The terms of this section must be strictly construed. 7 No real mischief can arise 
from doing so, inasmuch as cases not coming within this section, if worthy of being tried 
by a higher tribunal, can always be dealt with under S. 109, clause (c) and under S. 112. 8 

Though the first paragraph speaks of the “subject-matter of the suit” it must be 


Section 110 — Note 1 

1. f (’92) 15 Mad 237 1239) (FB). 

Note 2 

1. (1900) 23 All 227 (232) : 28 Ind Ap L > 11 (PC). 

2. (’01) 28 Cal 190 (194) (SB). 

(’32) 19 AIR 1932 Lab 121(122): 13 Lab 338 (DB). 
Also see Notes 10 and 16. 

3. (’41) 28 AIR 1941 Tat 269 (271) : 20 Pat 459 
(SB). 

C01) 23 All 227 (231): 28 Ind App 11 (PC). 

*(’01) 23 All 415 (418, 419): 28 Ind App 182 (PC). 

(’25) 12 AIR 1925 P C 159 (160) : 02 Cal 650 : 52 
Ind App 207 (PC). (Petitioner praying leave in res¬ 
pect of decision involving a claim of Its. 3,000 — 
Petition cannot be granted.) 

(’22) 9 AIR 1922 Pat 555 (536) (DB). 
t(’33) 20 AIR 1933 All 4 (6, 7): 54 All 439 (DB). 

[See (’42) 29 AIR 1942 Cal 537 (537) (DB). 
(Judgment of reversal—Appealability depends on 
its being decree or Onal order and the value being 
Its. 10,000 or upwards.)) 

4. (’42) 29 AIR 1942 Mad 368 (369) (DB). 

5. (’91) 18 Cal 378 (381) (DB). (Suit for restitution 
of conjugal rights though the suit was valued a 
about Rs. 10,000.) 

(*33) 20 AIR 1933 All I (6, 7) : 54 All 159 (DB). 


(’22) 9 AIR 1922 Lab 131 (132): 2 Lab 297 (DB). 
(Suit for declaration that plaintiff belongs to Rajput 
caste.) 

(’70) 14 Sutb W R 299 (299). (Order of appoint¬ 
ment as guardian of person and property— Value 
of minor’s estate does not represent valuo of 
guardianship.) 

(’35) 22 AIR 1935 Rang 113 (11 1): 13 Rang 123(DB). 

6. (’01) 24 All 174 (177) : 29 Ind App 40 (PC).i 
f (’31) 18 AIR 1931 P C 125 (126, 127) (PC). 

(’29) 16 AIR 1929 Nag 75 (76) (DB). 

(’01) 1901 All W N 19 (19) (DB). 

7. (’25) 12 AIR 1925 P C 159 (160) : 52 Cal 650 : 
52 Ind App 207 (PC). 

*(’32) 19 AIR 1932 Mad 46 (47, 52) (DB). 

(’32) 19 AIR 1932 Rang 189 (190) : 10 Itang 499 
(I)B). (Court should be satisfied that the conditions 
are fulfilled though petition is not opposed. See 
Note 10 on Section 109.) 

(’01) 23 All 415 (419) : 28 Ind App 182 (PC). 

8. (’25) 12 AIR 1925 P C 159 (160) : 52 Cal 650 : 
52 Ind App 207 (PC). 

(’03) 27 Born 415 (418) (DB). 

(’03) 31 Cal 57 (74) : 30 Ind App 238 (PC). (S. 110 
does not control S. 109 (c).) 

(’03) 31 Cal 305 (310) : 31 Ind App 24 (PC). (Do.) 
(’38) 25 AIR 1938 Rang 415 (416) (DB). 

[See (’07) 30 Mad 185 (188, 190) : 34 Ind Ann 
93 (PC).] 
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deemed to include proceedings other than suits which may result in an appealable decree 
or order. 0 

As to consolidation of suits, see Order 45 Rule 4. 


3. Valuation of the subject-matter in the Court of first instance. — 
In order that an appeal may He to the Privy Council under the first paragraph of this 
section, it is one of the essential conditions that the value of the subject-matter of the 
suit in the Court of first instance should be Rs. 10,000 or upwards. 1 Such value must be 
the value at the date of the suit and not a future increase or decrease thereof. 2 Thus, it 
will not include interest or mesne profits or costs after the date of the suit. 8 Nor will it 
include a subsequent accretion to the property in suit by alluvion, increase in value, etc. 4 

The value, again, must be the market value as ascertained by ordinary commercial 
standards, of the property or of the detriment to the applicant’s interests if the right 
claimed is negatived. 6 

Illustrations. 

(1) A 6ucs for possession of land from B. B denies .d’s title thereto. The value of subject-matter 
of the suit is the market value of the land and not the value as calculated for fiscal purposes under 
!•$. 7 of the Court-fees Act. 0 

(2) A sues for 'partition and possession of his one-third share of certain joint property worth 
Rs. 15,000. The value of the subject-matter of the suit is the market value of the plaintiff's share 


9. I (’81) 3 All 633 (635) (FB). (Execution procee¬ 
dings for mesne profits valued at Rs. 16,000 
though value of suit less than Rs. 10,000—Order 
appealable.) 

(•70) 13 Moo Ind App 190 (496) (PC). 

Note v 3 

1. (’42) 29 AIR 1912 Oudh 174 (176) (DB). 

2. t (T6) 3 AIR 1916 Mad 985 (987) : 39 Mad 843 
(DB). 

(’31) 18 AIR 1931 P C 125 (127) (PC). 

(’36) 23 AIR 1936 Lah 31 (32). 

3. See Note 5. 

4. ('28) 15 AIR 1928 Mad 448 (449) (DB). (Land 
under cultivation subject-matter of valuation — 
Value of house sites in its vicinity should not be 
com-idered ) 

*(’29) 16 AIR 1929 Nag 75 ( 79 ) (DB). (New machi¬ 
nery brought on property during pendency of suit 
for specific performance—Its value cannot betaken 
into account.) 

(T9) G AIR 1919 Pat 486 (186) (DB). (Increase in 

value pendente liic ) _ 

(TO) 5 Ind Cas 645 (646) (DB) (Cal). (Subsequent 

accretion.) 

5. (T8) 5 AIR 1918 Mad 1099 (1100) (DB). 

(’05) 1905 Pun Rc No. 60, p. 211 (212) : 1905 Pun 
L R No. 150, p. 514 (DB). 

(’24) 11 AIR 1921 Lah 82 (82, 83) : 1 Lah 185 
(DB). 

(■92) 15 Mad 237 (239) (FB). (Legislature’s inten¬ 
tion as to the meaning of tho words “value of the 
subject-matter in the Court of first instance. ) 

(’80) 4 Bom 515 (527) (FB). (Value for court-fees 
not value for purposes of apppal to Privy Council.) 

(’77) 2 Bom 219 (229) (DB). (Do.) 

(1857) 8 Moo Ind App 193 <196, 197) (PC). 

(1800) 7 Moo Ind App 428 (429, 430) (PC). 

(’01) 6 Bom L R 103 (406) (DB). 


f (T9) 6 AIR 1919 Pat 305 (307) : 4 Pat L Jour 
415 (DB). (Sale in execution of a mortgage decree 
for over Rs. 10 , 000 —Application by puisne mort¬ 
gagee of certain items worth Rs. 4000 to set aside 
sale_Value of subject-matter is Rs. 4000.) 

(’03) 31 Cal 301 (304) (SB). (Suit for injunction in 
respect of buildings worth Rs. 10,000 — Value of 
suit is the value of buildings.) 

(’72) 18 Suth W R 21 (22). (Conflicting claims to 
the waters of a flowing stream — The value was 
held to be the extent to which plaintiff’s interest 
would be deteriorated if the right could not be 
established.) 

*(’18) 5 AIR 1918 Mad 632 (G33,634) (DB). (Value 
of irrigation rights — Detriment or injury to the 
party if the rights are negatived.) 

(’01) 26 Bom 319 (325) (DB). (Question as to the 
destination of the income of the residue until the 
residuary attained the age of twenty-five years— 
Tho value of subject-matter is value of income 
and not that of residue.) 

(’39) 26 AIR 1939 Oudh 1 (1) (DB). (Market value 
usually determined with reference to instances of 
sale. Multiples prescribed by the U. P. Encum¬ 
bered Estates Act not applicable as they were fixed 
for purposes of that particular Act.) 


I- (’39) 43 Cal W N 432 (134) (DB). 

37) 24 AIR 1937 Bom 181 (182) : I L R (1937) 

35)^2 AT if 1935 Rang 113 (114) (DB). (Loss or 

detriment suffered by passing of decree n b ‘f 

in money — Section does not 


(■27) 14 AIR 1927 Rang 304 (306): 5 Rang 499 
»B). (Suit for redemption and possession.) 

159) 8 Moo Ind App 268 (269) (PC). . 

:eo also (’18) 5 AIR 1918 Mad 1099 (1100)(DB). 
Suit for cancellation of 6ftle deed.)] 
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of the properties, i. e., Rs. 5,000. 7 But the decree may involve a question relating to the whole 
'property. The second paragraph of the section will apply in such a case. 6 

(3) A sues B for foreclosure of a mortgage for Rs. 7,000 executed by B to A. The amount due 
on the date of suit is Rs. 14,000 but the market value of the property is Rs. 9,000. The value of the 
subject-matter of the suit will be Rs. 9,000. The reason is that, in a foreclosure suit, the value canno: 
exceed the value of the property to be foreclosed. But if the amount sued for is less than the value of 
the property, only the value of the subject-matter will be the amount sued for. 0 

(4) A sues B, the mortgagor and C, the puisne mortgagee of certain items, on a mortgage foe 
Its. 12,000. C contends that the items mortgaged to him, the market value of which is Rs. 2,000, 
are not liable to satisfy A's mortgage. The value of the subject-matter of the dispute between A and 
C is the whole mortgage amount of Rs. 12,000. The reason is that the entire liability under the 
mortgage can be enforced against any of the items mortgaged and that if C wants to redeem the 
mortgage he will have to pay the whole amount due under the mortgage and not merely the amoun- 
proportionate to the value of the items mortgaged to him. 10 Where, however, C does not claim 
through B but does so adversely to him under a paramount title, he is not concerned with the 
mortgage at all and is not bound, like a subsequent mortgagee, to redeem it. The value of the 
dispute in such a case can be only the value of the property claimed by C under the paramount 
title. 11 

(5) A sues B for enforcement of an annuity of Rs. 125 per annum charged upon certain 
properties. The value of the subject-matter of the suit is the value of the annuity and not the value 
of the property upon which the annuity is charged. The value of an annuity of Rs. 125 per annum 
can by no reasonable method of valuation be worth Rs. 10,000. 12 But a claim for a rent of Rs 275 
per month 13 or a rent of Rs. 1,500 per year 11 will be worth more than Rs. 10,000. See also the 
undermentioned case. 15 

(6) A is a maintenance holder with a right to reside in a certain house on condition that ii 
she is asked to vacate it she should be paid Rs. 400 a month in lieu of the right of residence. A is 
sued in ejectment. The subject-matter of the suit is the value of the house and not the difference 
between the value of the house and Rs. 400 a month which she will get. 10 


It follows from what has been said above that the applicant for leave to appeal 
is not bound by the fiscal standards under the Court-fees and Suits Valuation Acts, 
by which he has valued the suit, but is entitled to show the actual or market value 
of the claim made. 17 Where, however, he has once valued the claim at its market 


7. (’90) 12 All 506 (509) (DB). 

(*1G) 3 AIR 1916 Pat 157 (153) (DB). 

(’96) 20 Mad 289 (292) (DB). 

(’96) 22 Bom 315 (316) (DB). 

(•25) 12 AIR 1925 Bom 137 (138) : 49 Bom 119 
(DB). (Same law applies to partnership suits.) 

\ (’20) 7 AIR 1920 Bom 418 (419) : 14 Bom 101 
(DB). 

(’01) 6 Bom L R 403 (106) (DB). (Suit seeking 
declaration of title to property valued at R. 12,000 
—Relief sought by establishment of title to un¬ 
divided third share (value Its. 4000) and n parti¬ 
tion on that basis with mesne profits.) 

t(’31) 18 AIR 1931 Rang 138 (139) : 9 Rang 52 
(DB). 

Also see Section 15 Note 13. 

8. See Note 11. 

9. f (’ll) 13 Cal L Jour 505 (506) (DB). 

10. (’27) 14 AIR 1927 Pat 391 (391) (DB). (The 
dispute involves a right on the one hand and a 
liability on the other in respect of a sum exceeding 
Rs. 10,000.) 

*(’23) 10 AIR 1923 Cal 387 (388, 389) (DB). 

11. (*16) 3 AIR 1916 V C 18 (20):38 All 488 (493): 
43 Ind App 187 (PC). 


12. (*23) 10 AIR 1923 P C 102 (102) : 26 Oudli 
Cas 216 (PC). 

[See also (’25) 12 AIR 1925 Cal 114 (415) (DD[. 
(Suit for rent under Ss. 30 and 52 of the Bengal 
Tenancy Act—Amount at twenty years purchase 
was taken as the valuation.)) 

13. (’23) 10 AIR 1923 Bom 23 (23) (DB). (Twenty 
yeurs purchase.) 

14. f('22)9 AIR 1922 PC 257 (253) : 45 Mad 
475 : 49 Ind App 211 (PC). 

15. (’36) 62 Cal 992 (995) : 163 Ind Ca3 731 (731) 
(DB). (Royalty of Rs. 3200 payable per annum 
being a liability of recurring nature is worth more 
than Rs. 10,000.) 

16. (’32) 19 AIR 1932 Bom 543 (514) : 56 Bom 
526 (DB). 

17. (’74) 1 Ind App 317 (320) (PC). 

*(*38) 20 AIR 1933 All 15 (16) : 54 All 941 (DB). 
(’33) 20 AIR 1933 All 177 (177) : 54 All 858 (DB). 
(“Property” in para. 2 of S. 110 need not neces¬ 
sarily be the subject-matter in dispute in the suit ) 
(’17) 1 AIR 1917 Cal 496 (497) : 44 Cal 119 (DB). 

(’27) 14 AIR 1927 Cal 225 (226) (DB). 

(’31) 18 AIR 1931 Cal 117 (419) : 58 C d 66 (DB) 
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value,™ or where he, having a discretion to value his claim in alternative ways, chooses 
to value his claim in a particular way, 19 he cannot, thereafter, be allowed to show that 
such value did not represent the real value. It has, however, been held in the under¬ 
mentioned case -0 that the plaintiff is not absolutely precluded even in such a case from 
contending that his valuation in the plaint is wrong but that the Court will treat his 
admission as a strong piece of evidence against him. Where a plaintiff sued for accounts 
and valued the suit at Its. 101 for the purpose of court-fees and filed the same in the 
Court of the Second Class Subordinate Judge whose pecuniary jurisdiction extended only 
up to its. 5000, it was held by the Bombay High Court 21 that the value of the subject- 
matter could not be shown to be anything beyond Rs. 5,000. The basis of the decision was 
that the plaintiff having deliberately instituted the suit in the Court of the Second Class 
Subordinate Judge must be taken to have conceded the subject-matter to be a maximum 
of its. 5,000 and could not be allowed to turn round and say that it was over Rs. lO.OOO. 22 

A valuation of the property by the plaintiff which is admitted or is not objected 
to by the defendant, cannot be questioned by him (defendant) subsequently for the 
purpose of securing admission of an appeal to the Privy Council, 23 or of opposing an 
application for leave to appeal to the Privy Council. 24 In considering the value of the 
subject-matter of the suit, the value of the several reliefs should all be taken into 
consideration 20 but not ancillary reliefs . 20 Thus, in a suit for declaration and damages 
the value of the subject-matter is the value of the damages claimed as well as of the 
declaration asked for. 27 In a suit for specific performance of a contract to sell and for 
possession, the relief of iwssession is only ancillary to the specific performance and its 
value cannot therefore be taken into consideration. 26 


4. Date of valuation. — The valuation of the subject-matter of the suit in the 
Court of first instance is the value at the date of suit, 1 As to the valuation of the 


subject-matter in dispute on appeal, see Note 8. 


t (’32) 19 AIR 1932 Mad 125 (127) : 55 Mad 106 
(DB). (Court-fee value represents minimum market 
value.) 

(’18) 5 AIR 1918 Mad 1099 (1100) (DD). 

(’72) 18 Sntli W R 194 (197). 

P16) 3 AIR 1910 Rom GG (63) : 40 Rom 177 (481, 
•182) (DR). 

r *04) 31 Cal 301 (303) (SR). 

[See also (’37) 24 AIR 1937 Rom 326 (329): ILR 
(1937) Rom 102 (DR). 

(’37) 24 AIR 1937 Cal 292 (290) (DR). (A mere 
mistake in statin" tho value in the plaint where 
i he other side has not been prejudiced by bavin" 
(o i-osoit to a different forum does not amount to 
• sfoppol in law so as to prevent the plaintiff from 
showing that the real value of the subject-matter 
of tho °suit in the Court of lirst instance was 
Rs. 10,000 or upwards.)] 

18. (’39) 26 AIR 1939 All 695 (695, G90) (DR). 

t (’23) 10 AIR 1923 Mad 125 (126, 128) (DR). 

( 26) 13 A 1 11 1926 Rang 138 (139) : 1 Rang 92 

(DR). 

(1865) 10 Moo Ind App 313 (320, 321) (PC). 

( 7.3) 19 Suth W R 191 (191). 

(’31) 133 Ind Cas 415 (116) (D11) (All). 

( 30) 17 AIR 1930 Cal 737 (738) (DR). (Plaintiff 
knowingly undervaluing claim cannot raise it for 
Privy Council appeal.) 

19. (’31) 21 AIR 1931 Cal 809 (810) (DR). 

20. (’27) 1 f AIR 1927 Miul 802 (862) (DR). 


21. f('13) 15 Rom L It 1021 (1032, 1033) (DR). 

22. (’27) 14 AIR 1927 Bom 83 (S3, S4) : 50 Bom 

839 (DB). , _ 

(’31) 18 AIR 1931 Cal 417 (419) : 58 Cal 66 (DR). 

23. f (’27) 14 AIR 1927 Mad S62 (862) (DR). (Party 

taking advantage of other party’s valuation cannot 

object to it.) 

(’27) 14 AIR 1927 Cal 118 (419) (DB). (Do.) 

(’10 14 Cal W N 872 (873) (DB). (Do.) 

(’15 2 AIR 1915 Oudh 166 (167, 168) (DB). 

('70 14 Suth W R 62 (G3h 
(’17) 1 AIR 1917 P C 66 (68) (PC). 

*(’23) 10 AIR 1923 Oudh 93 (96): 26 Oudh Cas 24 

(DD). 

(’25) 12 AIR 1925 Mad 1223 (1224) (DB). 

(’01) 23 All 227 (232) : 28 Ind App 11 (PC). . 

24. (’ll) 28 AIR 1941 Pat 269 (270) : 20 Pat 459 
(SR). 

25. See (’19) 6 AIR 1919 Cal 118 (119, 

(DR). 

16. Sec (’29) 16 AIR 1929 Nag 75 (79) (DB). 

27. (’19) 6 AIR 1919 Cal 118 (119, 120) (DR). 

28. (’29) 16 AIR 1929 Nag 75 (79) (DB). 

Note 4 

1. See Note 3. 

(’34) 21 A I It 1931 Rang 65 (6o) : 1- Rang 
*37) 24 AIR 1937 Pesh 61 (62) (DR). 
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5. Mesne profits, interest and costs after date of suit. — Till recently, 
there was a divergence of opinion among the High Courts in India on the following 
questions : 

(1) whether in a suit for money the “value of the subject-matter, in the Court 

of first instance” included interest from the date of suit to the date of the 
decree or any later date 1 and 

( 2 ) whether in a suit for land or other immovable property and mesne 'prof its 

the "value of the subject-matter in the Court of first instance” included 
future mesne profits after the date of suit; and if so, up to what period? 2 

The conflict has now been set at rest by the decision of the Privy/ Council in 
M angamma v. Mahalakshmamma 3 in which it has been held that neither interest nor 
mesne profits after the date of suit could be included for the purpose of ascertaining the 
value of the subject-matter of the suit under s. 110 . Their Lordships entirely approved of 
the reasoning and decision of the Madras High Court in Siibramania Algor v. ScllammalA 
bee also the undermentioned cases. 5 

The costs of the suit are in no sense the subject-matter of the suit and ought not 
to be added to the subject-matter in order to bring the valuation up to the appealable 
amount. 6 


Note 5 

1. (T2) 39 Cal 1037 (1040) (DB). (Interest after 
decree not included.) 

C75) 24 Suth W It 442 (442) (DB). (Do.) 

(’26) 13 AIR 1920 Rang 15 (40): 3 Rang 405 (Dll). 

(Interest up to date of decreo included.) 

C >3) 10 AIR 1923 Mad 135 (13G) (DBI. (Do.) 

(’IS) 5 AIR 1918 Pat 500 (507, 508): 3 Pat L Jour 
317 (DB). (Interest after decree not included.) 
(’29) 10 AIR 1929 Nag 75 (78). (Interest after suit 
is in tbo discretion of the Court and cannot bo 
included.) 

(’21) GO Ind Cas 523 (524) (DB) (Pat). (Valuation 
must be as at tbe date of decree.) 

( 21) 8 AIR 1921 Pat 229 (230, 232): 0 Pat L Jour 
590 (1)15). (Mortgage suit—Interest could be added 
up to the days of grace but not afterwards.) 

(’23) 10 AIR 1923 All 78 (79) : 45 All 133 (DB). 
(Suit amount plus interest up to end of period fixed 
for payments is the value of tbe subject-matter.) 
(’23) 10 AIR 1923 Nag 239 (240) (DB). (Do.) 

(’02) 24 All 174 (177) : 29 Ind App 40 (PC). 

(Interest after decree cannot be considered.) 

(1859) 8 Moo Ind App 202 (204) (PC). (Subsequent 
interest cannot be added.) 

CJ0) 3 AIR 1910 Mad 985 (987) : 39 Mad 813. 
(Interest after suit cannot be added.) 

2. (’29) 10 AIR 1929 Pat547 (547)(DB). (Includes 
up to date of deoree.) 

COO) 33 Cal 1286 (1288) (DB). (Mesne profits sub¬ 
sequent to suit are to be taken into consideration.) 
(’10) 14 Cal W N 872 (874) (DB). (Mesne profits 
subsequent to suit are to bo allowed for valuation.) 
('21) 8 AIR 1921 Pat 115 (11G, 117) : 0 Pat LJour 
240 (DB). (Mesne profits from date of suit to 
delivery of possession or for three years after 
decree whichever is less are to be included.) 

(•28) 107 Ind Cas828 (829) (DB) (Pat). (Also future 
mesne profits up to the date of tbe decree of tbe 
t rial Court.) 

Cl*) 5 AIll 1918 Pat 3,77 (377) : 3 Pat I, Jour 377 


(DB). (Mesne profits up to date of appellate decree 
to be included.) 

(’10) 3 AIR 1910 Mad 985 (989): 39 Mad 843 (DB). 
(Mesne profits after 6uit cannot be added.) 

3. *(’30) 17 AIR 1930 P C 44 (14, 45) : 53 Mad 
107 : 57 Ind App 50 (PC). 

r Sec (*31) 18 AIR 1931 P C 22 (22) : 57 Ind App 
279: 10 Pat 8G(PC). (Following AIR 1930PC44: 
53 Mad 107 : 57 Ind App 5G (PC).)1 

4. (’10) 3 AIR 1910 Mad 985 (989) : 39 Mad 843. 

5. (’33) 20 AIR 1933 Mad 401 (402) : 56 Mad 880 
(DB). 

(’37) 24 AIR 1937 All 109 (170) : ILR (1937) All 
405 (DB). (Value of subject-matter iu trial Court 
less than Rs. 10,000 — Mesne profits accruing till 
date of certificate for leave to appeal cannot be 
added to original value for purpose of obtaining 
certificate.) 

(’36) 23 AIR 1930 Lah 31 (32) (DB). (Suit property 
worth less than Rs. 10,000 — Decreo for mesne 
profits of suit property obtained in separate suit— 
Decretal amount cunnot he added.) 

( 37) 24 AIR 1937 Bom 326 (329) : I L R (1937) 
Bom 402. (Construction of words, ‘‘some claim or 
question to or respecting property of like amount 
or value”—Increase in value* of property between 
date of trial and date of appeal is not to be taken 
into account.) 

(’33) 20 AIR 1933 Nag 22 (23) : 28 Nag L R 345. 
(Interest from date of suit "die dolus ” (date fixed 
for payment) in mortgage suits lias to be taken 
into account — AIR 1930 P C 44 : 53 Mad 167 • 
57 Ind App 56 (PC) and AIR 1931 P C 22 : 10 
Pat 80 : 57 Ind App 279 not considered.) 

6. (’42) 29 AIR 1912 Pesb 0 (7) (DB). 

(’ll) 28 AIR 1911 Pat255 (258): 20 Pat 481 (FB) 

C27) 14 AIR 1927 Pat 328 (329) : 0 Pat 444 

(’33) 20 AIR 1933 Nag 22 (23) : 28 Nag L R 345 

CG9) 13 Moo Ind App 85 (103) (PC). 

(i860) 8 Moo Ind App 202 (204) (PC) 

(’92) 15 Mad 237 (240) (FB). 
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6. Sum actually at stake may not represent the true value. —In Radha- 
Jcrishna Ayyar v. Sundaraswamier} their Lordships of the Privy Council said as follows: 

“In the first place, the sum of money actually at stake may not represent the true value. The 
proceeding may in many cases, such as a suit for an instalment of rent or under a contract, raise the 
entire question of the contract relations between the parties and that question may, settled one way 
or the other, affect a much greater value, and its determination may govern rights and liabilities of a 
value beyond the limit.” 

See also Note ll. 

7. Value as laid in the plaint. — See Note 3. 


8. Valuation of subject-matter in dispute on appeal —Another essential 
condition for the applicability of the first paragraph of the section is that the amount or 
value of the subject-matter in dispute on appeal to His Majesty in Council must also be 
Rs. 10,000 or upwards. Such amount or value is the amount or value of the subject-matter 
in dispute at the date of the decree of the High Court under appeal. 1 It follows that 
where an appeal is sought to be filed against a decree allowing a claim for money or 
mesne profits against the appellant, interest or mesne profits up to the date of the decree 
should be taken into account in calculating the value of the appeal. 2 But interest or 
mesne profits after tho date of the decree cannot be taken into account. 3 Suppose, the 
proposed appeal is against the dismissal of a claim by the High Court, either wholly or 
partially. It is clear that the value of the appeal w’ould be the value of the dismissed 
claim. The main decisions relating to the valuation of such claim may be summarised 
as follows : 


(3) "Where a suit is decreed by the trial Court but dismissed by the High Court 
in appeal and the plaintiff seeks to appeal to the Privy Council, interest 
after the decree of the trial Court cannot be taken into account in valuing 
the appeal to the Privy Council. 4 In such a case, the plaintiff seeks a 
restoration of the trial Court’s decree. The grant of subsequent interest is 
within the discretion of the Court and cannot form part of plaintiff 


appellant’s claim. 

(2) A suit for money is decreed partially by tho trial Court and the defendant 
appeals to the High Court. The plaintiff files cross objections. The High 
Court allows tho defendant’s appeal and dismisses the plaintiff’s cross¬ 
objections, with the result that tho plaintiff’s whole claim stands dismissed. 
The plaintiff wants to appeal to ths Privy Council. In calculating the 
value of such appeal, interest after tho institution of the suit cannot be 
taken into account, such interest being within the discretion of the Court 
and not capable of being part of the plaintiff s claim f _ 


Note 6 

1. (’22) 9 AIR 1922 P C 257 (258) : 15 Ma.l 475 : 

49 Ind App 211 (PC). 

[See also (’33) 20 AIR 1933 All 1 (G. 7) : 54 All 
459 (DI3). (Subject-matter in dispute ia not neces¬ 
sarily the same as subject-matter of suit or appeal 

_Former may not be estimable in value though 

latter are.)] 

Note 8 

1. (’32) 19 AIR 1932 Lab 52G (527) (DD). 

2. (’41)28 AIR 1941 Pat255 (25G):20 Pat 481 (FB). 

(’34) 21 AIR 1934 Rang 65 (GG): 12 Rang 164 (DB). 

(’61) 8 Moo Iml App 1G5 (1G8). 

3. (’26) 13AIRl92GBom2G5(2G5):50 Bom 1G0(DB). 


’18) 5 AIR 1918 Mad 1178 (1178) (DB). (Interest 
after decree cannot be allowed to be included .) 

I. (’42) 29 AIR 1942 Mad 535 (538) : 

Mad 618 (DB). (Interest subsequent to date nxeu 
for payment under mortgage decree not to betaken 

into account ) n . . 0 i iT?n\ 

’41) 28 AIR 1941 Pat 255 (259): 20 Pat 481 (FB). 

(Observation of Dawson-Miller C. J. m AIR 1 - 
Pat 229 : G Pat L Jour 59G, not approved.) 

1861) 8 Moo Ind App 2G2 (264). 

(See (’20) 7 AIR 1920 All 202 (203) : 42 All 44 o. 
(O&ifer — (1879) 4 App Cas 270 distinguished.)] 

i. (’33) 20 AIR 1933 Mad 401 (402, 403) : 5GMad 

886 (DB). 
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•(g) Where a suit is decreed by the trial Court and dismissed by the High Court 
on appeal, in valuing a proposed appeal by the plaintift to the Privy 
Council, the costs awarded by the trial Court cannot be taken into 
consideration. Such costs are not part of the subject-matter in dispute. 6 

( 4 ) Where a suit in the original Court for Rs. 22,000 is decreed by the High 
Court on appeal, for Rs. 13,000 and the plaintiff wishes to appeal to the 
Privy Council, the value of the subject-matter of the proposed appeal 
would be Rs. 9000 . The plaintiff will not be entitled to add to this amount 
interest after the institution of the suit and costs of the proceedings. 7 

< 5 ) Where a plaintiff’s claim for mesne profits was decreed hy the trial Court 
but dismissed by the High Court on appeal and the plaintiff wished to 
appeal to the Privy Council, it was held that in calculating the value of 
the appeal to the Privy Council, the plaintiff was entitled to include mesne 
profits up to the date of the High Court’s decree. 8 9 

The meaning of the words “in dispute” is illustrated by the following example : 

Illustration. 

A sues B on breach o£ contract for recovery of Rs. 8,000 paid as advance, and of Rs. 7,000 as 
damages. The Court of first instance passes a decree in A's favour for the recovery of Rs. 5,000 paid 
as advance and of Rs. 2,000 as damages. On appeal to the High Court, the decree for Rs. 5,000 is 
upheld but the claim for damages is dismissed. Is A entitled to apply for a certificate for leave to 
appeal to the Privy Council? No; the decree for Rs. 5,000 having been upheld it can no longer be in 
disptite in A's appeal. The subject-matter of tho dispute can therefore be only the disallowed claim 
for damages, namely, for Rs. 7,000, which is less than the appealable value. 0 

See also the undermentioned cases. 10 

9. Several appeals from a single decree. — Where, in a suit to set aside 
different alienations by a Hindu w’idow, the plaintiff reversioner obtained a decree in his 
favour in the first Court and on separate appeals being filed by the alienees, the High 
Court drew up one decree under R. 93 of tho Madras Civil Rules of Practice (old R. 105) 
and tho plaintiff applied for leave to appeal to His Majesty in Council, it was held that 
tho application must be considered as if a separate decree had been passed in each appeal, 
and that, accordingly, leave could be granted only in those appeals in which the subject- 
matter was over Rs. 10,000 in value. 1 


6. (’42) 29 AIR 1942 Pesh 6 (7) (DB). 

(’61) 8 Moo Ind App 262 (264). 

7. (’42) 29 AIR 1942 Pesh 6 (7) (DB). 

8. (’18) 5 AIR 1918 Pat 377 (377) (DB). (Calcutta 
practice followed—Madras practice not followed.) 

9. \ (20) 7 AIR 1920 All 22 (221 (DB). 

[Sec also (’19) G A I R 1919 All 104 (104) (DB). 
(One defendant alone appeals to High Court — 
Value of contest becoming reduced.)] 

10. (’35) 157 Ind Cas 605 (60Gl (DBl (Cal). (Suit for 
possession of garden on basis of lease and in alter¬ 
native for refund of premium — Suit valued at 
Re. 10,000—Decree for one-third of the garden — 
Defendant applying for leave to appeal to Privy 
Council — Plaintiff objecting that value of appeal 
would be only one-third of Rs. 10,000 —Held that 
as the original claim in the alternative wag for 
refund of Rg. 10,000, the question whether that 
amount should or should not be refunded to the 
plaintiffs would also be a question in the contem¬ 
plated appeal in case the Privy Council should 


think fit und proper to dismiss the claim for pos¬ 
session and hence the matter involved was of the 
requisite valuation.) 

(’38) 25 AIR 1938 Mad 352 (353) (SB). (Application 
for leave to appeal to Privy Council from decision 
of High Court on effect of proviso 2 to S. 4 (2), 
Income tax Act — Assessee as planter carrying on 
large bu-iness in Mysore State—Actual amount of 
tax involved in appeal Rs. 3500—Still, leave held 
should be granted as the question will arise year 
after year.) 

(’36) 23 A I R 1936 P C 212 (218) (PC). (In this 
appeal from Ontario, the Privy Council interpreted 
the words “where the matter in controversy in 
any case exceeds the sum or value of 4000 dollars’’ 
whioh occurred in S. 1 of the Privy Council Appeals 
Act of Ontario anti held that the true test was 
what was at stake on tho appeal.) 

Note 9 

1. (’19) G AIR 1919 Mud 275 (275) : 42 Mad 228 
(OB). 
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10. Effect of abandonment of portion of claim after grant of certificate. 
— Where a would-be appellant, bona fide intending to appeal in respect of the whole 
amount decreed against him, obtains leave to appeal to His Majesty in Council, the appeal 
will not be rendered incompetent by the mere fact that at the hearing of the appeal he 
withdraws a part of his appeal thereby reducing the amount in dispute to one below the 
appealable value. 1 


11. “Or the decree or final order must involve, directly or indirectly, 
some claim or question to or respecting property of like amount or value.** 
— Where the value of the subject-matter of the suit in the Court of first instance or 
the value of the subject-matter in dispute on appeal to the Privy Council is less than 
its. 10 , 000 , no certificate can be granted, as has been seen already, under the first paragraph 
of the section. But a certificate can be granted even in such a case under the second 
paragraph of the section if the decree or final order involves some claim or question to or 
respecting property of the amount or value of Rs. 10,000 or upwards. 1 

The words “some claim or question to or respecting property” must be interpreted 
to mean “some claim or question to, or respecting, property additional to, or other than 
the actual subject-matter in dispute in the appeal." 2 The leading case on the point is 
Subramania Aiyar v. Sell animal? 


The distinction in the applicability of the first and second paragraphs of the section 
has been thus expressed by Srinivasa Aiyangar, J., in the said case : 

“ We have to take both the clause? together so as to give a meaning to both. In my judgment 
the first clause applies to cases where the decree awards a particular sum, or property of a particular 
value, or refuses that relief, i. e., to cases where the object matter in dispute is of a particular value. 
In fact the words “objects in dispute,” are used in the provisions relating to appeals from Guernsey. 
If the operation of the decision is conf ined to the particular object matter clause (2) does not 
apply, and unless the case satisfies the conditions of clause (1) there is no right of appeal. If the 
decision, beyond awarding relief in respect of the particular object-matter of the suit af fed s rights in 
other properties clause (2) would apply.” 

Tho decision in Subramania Aiyar v. Sellammal* has been approved by their 
Lordships of the Privy Council in Mangamma v. Mahalakshmamma? Tho contrary 


t (’02) G Cal W N 11 (41, 12) (Dll). (Three separate 
suits involving same question—Not consolidated — 
Value of each to be Its. 10,000.) 

(TO) 3 A I P. 1910 Mud 943 (944) (J)D). (Batch of 
suits—Value of each to be Its. 10,000, though com¬ 
mon judgment.) 

.But see ('3G) 23 AIR 1930 All 832 (833) : I Lit 
(19371 All 105 (DB). (Two eepaiate appeals filed 
in High Court from same suit by different sets of 
defendants—Appeals disposed by practically one 
judgment and on ground common to all defen¬ 
dants_One appeal valued above Its. 10,000 and 

other below Rs. 10,000—High Court can certify 
that latter case is fit one for appeal to Privy 
Council under S. 109 (c).)] 

Also see O. 45 R. 4 Note 1. 

Note 10 

1. ( 93) 22 Cal 431 (442,443): 22 Ind App 08 (PC). 

Note 11 

1. (’37 ) 21 AIR 1937 All 109 (170) : I L It (1937) 
All 405 (DB). (The condition laid down in the 
.second paragraph is independent and self-sufficient 
and is not in any way dependent on the fulfilment 


of both or either of the conditions in tho first 
paragraph.) 

t (’39) 20 AIR 1939 Mad 742 (743): ILR (1939) Mad 
838:1939 Mad WN607 (008) (DB). (Construction 
of agreement embodied in compromise decree—Dis¬ 
pute”^ to — Decision affecting party’s interest in 
property worth over Rs. 10,000—Right to grant of 

certificate.) , „ . . 

2.*(T6) 3 AIR 1910 Mad 985 (988) : 39 Mad 843 

(DB). T „ 

(’21) 8 AIR 1921 Low Bur 48 (48,49): 11 Low Bur 
Rul 152 (153, 154,155). (Property other than that 
forming part of the actual subject-matter in dispute 
ami which would be affected by the final decree or 


order.) 

’29) 10 AIR 1929 Nag 75 (77) (DB). 

'13)35 All 445 (447): 21 Ind Cap 617 (617.618) (DB). 
’37) 24 AIR 1937 Bom 32G (329) : I L R (193 1 ) 

Bom 402 (DB). . . 

[See also (’23) 10 AIR 1923 Rang 71 (72, 73) . 11 

Low Bur Rul 335 (DB).) . nn . r -. 0/r .r»\ 

(.*(’10) 3 AIR 1910 Mad 985 (988):S9 Miul 84o(DB . 
k (TO) 3 AIR 1916 Mad 985 ( 989 ) : 39 Mad 843. 
('30) 17 AIR 1930 P C 44 (4o) : o3 Mad 167 . 

57 Ind App 56 (P C). 
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view which was apparently taken by Maclean, C. J., in Dalgleish v. Damodar was an 
obiter dictum and, in view of the Madras decision above referred to as approved by the 
Privy Council, is no longer law. 

A claim or question to or respecting other property cannot be said to bo involved 
under this paragraph unless the decree or order has the effect of estopping, either by the 
rule of res judicata or otherwise, a party from claiming rights in, or agitating the same 
question in respect of such other property. 7 It follows that the claim or question must be 
one arising between the • parties to the suit in which the appeal is takon. 8 It also follows 
that a claim or question which is not essential or relevant for the decision 0 or is too 
remote 10 or is in gremio futuri and may never materialise 11 cannot be said to bo involved 
directly or indirectly in the decree or order. 

Illustrations. 

(1) A sues Ji for recovery of Its. 230 as rent due to him, in respect of holding A* baling his 
claim on the ground*that A is the zemindar and B, the tenant, of holdings A', Y and 2 in the 
zamindnri. B denies that he is a tenant. A decree is passed by the High Court dismissing A’s suit on 
the ground that there is no relationship of landlord and tenant between the parties. Here the effect 
of the decree is to bar the plaintiff from recovering any rent from the defendants not only in respect 
of holding X but also in respect of holdings Y and 2. The decree, therefore, involves a claim or 
question to or respecting the holdings l' and 2. x ~ 


6 . (’OG) 33 Cal 128G (1288) (DB). 

7. ('18) 5 AIR 1918 Mad 1178 (1179) (DB). 

(’29) 1G AIR 1929 Mad 780 (780). 

(•32) 19 AIR 1932 Mad 125 (128) : 55 Mad 10G 
(DB). 

(’22) 9 AIR 1922 Pat Gil (613) (DB). (Question 
relating to portion of decree which is time-barred.) 

(’23) 10 AIK 1923 Cal 451 (452) (DB). (It should 
govern the decision in other matters—In this ease 
it was held that it was not possible to hold that 
the decree involved a question respecting such other 
property.) 

(’23) 10 AIR 1923 Rang 71 (72, 73) : 11 Low Bur 
Rul 335 (DB). (A decision regarding validity of 
alienation by eo-beir does not affect a different 
alienation by other co-heirs toothers—Paragraph 2 
has no application.) 

t (’07) 34 Cal 4G6 (4G9) (DB). (Question affecting 
claimant’s property other than that under refer¬ 
ence under the Land Acquisition Act.) 

(’15) 2 AIR 1915 All 446 (44G)(DB). (Suit relating 
to land valued at Its. 1,000 — Other lands were 
likely to be affected by the decision— Held, litiga¬ 
tion did not involve a claim to property exceeding 
Rs. 10,000.) * 

[See (’35) 22 AIR 1935 Pat 2G0 (2G7). (The deci¬ 
sion on the question of irnpartibility of the estate 
raised as :i bar to the suit for partition is a deci¬ 
sion which possibly affect3 the whole estate not¬ 
withstanding that the judgment can only tnko 
effect ns res jtulicata between the parties to the 
litigation. Hence leave to appeal to the Privy 
Council should be granted in such a case )] 

[See also (’GG) G Suth W R Misc 4 (5). 

(’37) 24 AIR 1937 Lab 95 t96).] 

[But see (’01) 1904 Pun Ro No. 75, p.255 (257): 
1901 Pun L R No. 137, p.483. (A simple money 
decree.)] 

8 . (’13) 1913 Pun Re No. 90 : 21 Ind Cos G21 
(624, 625) (DB). 


(’22) 9 AIR 1922 Mad 34 (34) (DB). 
f (’02) 24 All 23G (23S). 

9. (’29) 1G AIR 1929 Nag 85 (8G). 

(•26) 13 AIR 192G Rang 128 (128). 

10. (’23) 10 AIR 1923 Mad 125 (120, 127) (Din 
f (’25) 12 AIR 1925 P C 159 (1G0) : 52 Cal 650 
(G54) : 52 Ind App 207 (PC). 

(’38) 42 Cal W N 298 (300) (D13). (Question whe¬ 
ther a decree involves indirectly a claim or ques¬ 
tion respecting property the value of which is 
Rs. 10,000 or upwards, must be decided with 
reference to actual circumstances at the time and 
not to circumstances, which are remote, and not 
in particular to a mere possibility that future 
suits ns to all or part of the larger extent of the 
property alleged to be concerned may be instituted 
at some time in the future—A I R 1923 Mad 125 
followed.) 

(’36) 23 AIR 193G Lah 31 (33) (DB). 

11. (’43) 30 AIR 1943 Oudli 200 (2G8) (DB) 

(’15) 2 AIR 1915 Lain 150 (151). 

*i*( , 02) 24 All 230 (238) (DB). 

(’20) 13 AIR 192G Rang 128 (128) (DB). 

(’33) 20 AIR 1933 All 8 (10) : 54 All 431 (DB) 
(AIR 1922 Mad 34 followed.) 

(’3G) 23 AIR 193G Lah 31 (33) (DB). (The phrase 
‘directly or indirectly’ in S. 110 refers to suits in 
existence and cannot be stretched to cover suits not 
yet brought. The indirect relation must be decided 
with reference to actual circumstances at the time 
and not to circumstances which are remote. On 
the other had, the possibility of futuro suits may 
be taken into consideration if such suits will b‘o 
affected by the doctrine of res judicata ) 

(’30) 23 AIR 1936 Oudh 181 (182) : 12 Luck 27 


12. (’10) 14 Cal W N 651 (053) (DB). 

[See a!so (1«57) 7 Moo Ind App 261 (262. 2G3) 
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• (2) A sues B for the recovery of a property valued at less than Rs. 10,000 basing his claim on a 
deed fgift. Other claimants who are donees of other properties under the same deed of gift are also 
made parties to the suit and the total value of the subject-matter of the deed far exceeds Rs. 10,000. 
A's suit is dismissed on the ground that the deed of gift is void. Here the decree involves a claim 
or question to or respecting property other than the property actually claimed in the suit. 13 But, in 
the undermentioned case, 14 it was held by the Calcutta High Court that the word “property” in the 
second paragraph of this section must be taken to be the property of the applicant for leave and that 
it is the extent to which the decree has operated to the prejudice of the applicant that determines the 
value of the property for the purposes of the section. Hence, it was held in that case that in a suit by 
some of the heirs of a certain person for maintenance allowances, the plaintiffs were entitled to rely 
only upon the value of their own share and not upon the value of the entire monthly allowances 
payable to all the heirs when the other heirs, though made parties, had not made any claim. In such 
circumstances, it was held that it could not be said that the decision in the suit would involve directly 
or indirectly the interests of the others who had made no claim. 


(3) A is the owner of a ganj consisting of several grounds occupied by several tenants. A sues B, 
one of such tenants, for ejectment and for enhancement of rent. The other tenants of the other 
grounds are not parties to this suit. Here, the decision in the suit, though it may seriously prejudice 
A in similar suit, which he may have to file against the other tenants of the other sites, cannot be 
said to involve a question in respect of all the sites.* 5 


(4) A sues for partition and possession of his share in family property. Does the decision in the 
suit involve a claim or question to or respecting the other shares ? No, according to the Bombay and 
Madras High Courts. 10 Yes, according to the High Courts of Calcutta 17 and Allahabad, 19 the reason 
being that the share of the plaintiff could not be ascertained without determining the value of all the 
other shares in the estate. The Patna High Court has held that the question depends upon the 
particular circumstances of each case; where the only question for determination is whether the 
plaintiff is entitled to a specific share leaving the rest of the property undivided in the hands of the 
defendants, the decreeimay not involve any question relating to the other shares; but where the suit 
is one for general partition in which some of the defendants are themselves claimants of shares, and 
the decree in appeal deprives them equally with the plaintiff of the benefit of the first Court s decree, 
the decree in appeal will be considered to involve a claim or question to, or respecting the other shares 
also 10 The Bombay High Court also has held that where the decree of the High Court prejudicially 
affects the interests of both the plaintiff and one of the defendants in the case, the total value of the 
shares of the plaintiff and such defendant can be taken into consideration in determining the value of 

the property involved in the decree. 20 

Another important point to remember in applying this paragraph is that it is not 
- iflicicnt that the decree affects property whose value is Rs. 10,000 or upwards. It is 
necessary that it should involve rights and claims to property which rights and claims 


(’17) 4 AIR 1917 Cal 49G (49G) : 44 Cal 119 (124, 
125) (DB). (Suit in ejectment from one property 
on basis of defendant being tonant-at-will—Defen¬ 
dant setting up permanent tenancy in suit lands 
as well as other lands )] 

13 (’12) 1G Ind Cas 431 (431) (DB) (All). 

( 33) 20 AIR 1933 Oudh 397 (398) (DB). (Main¬ 
tenance amount less than Rs. 10,000—But charge 
on property worth more than R9. 10,000—Adop¬ 
tion and will in respect >of such property also dis¬ 
puted—Loavo to be granted ) 

( 23) 10 AlR 1923 Bom 59 (59, GO) (DB). 
f Sec also fl3) 35 All 445 (448). (Case of award.) 
(’97) 1 Cal W N x -iii.] 

14. (’39) 43 Cal W N 432 (434). 

15. (*43) 30 AIR 1943 Oudh 2GG (267, 2G8) (DB). 
(Suit for possession of shops valued at Rs. 5000, 
in Lalganj which was a purtof plaintiff's taluqdari 
village, on ground that shopkeepers in Lalganj bad 


no right to sell shops without his permission — 
Plaintiff on dismissal of his suit applying for leave 
to appeal to Privy Council contending that Lalganj 
was a big bazar and similar cases may arise in 
future and his title may be affected — Leave not 

(13) 1913^ Pun Re No. 90 : 21 Ind Cos 624 (624) 

16? H’20) 7 AIR 1920 Bom 418 (419): 44 Bom 104 

(*M)^25 D AIR 1938 Mad 666 (666, 667) : I L R 

(1938) Mad 923 (DB). 

17. ('06, 3 Cal L Jour 257 ( 259 ) (DB) 

[But see (’73) 19 Suth W „ 85S 

18. f (’33) 20 AIR 1933 All 177 (177) . 54 All 8ot> 

19? B (**21) 8 AIR 1921 Pat 502 (504) (DB) 

20. (’37) 24 AIR 1937 Bom 181 (182) . I L R 
(1937) Bom 705 (DB). 
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are themselves worth Rs. 10,000 or upwards. 21 In other words, where some subsidiary 
interest such as an easement of small value attached to property of great value is in 
dispute, it is the value of such interest in dispute and not the value of the property 
affected that determines the right of appeal. 32 

Illust rations. 

(1) A files a suit on a prior mortgage against B, the mortgagor, and C, the puisne mortgagee of a 
4 annas share in the property mortgaged to A. A decree is passed for sale, in the first instance of a 
12 annas share of the property and for sale of the 4 annas share also if the proceeds of the sale of the 
12 annas share are insufficient to satisfy the decree amount. The 12 annas share is sold and the 
proceeds being found insufficient, the 4 annas share is also sold. C applies thereafter to set aside the 
sale on the ground of irregularity in conducting and publishing the sale, but the petition is dismissed 
by the High Court. C applies for leave to appeal to the Privy Council. Here there is, no doubt, a 
dispute as to the whole property but so far as C is concerned ifs value to him cannot be anything 
more than the market value of his 4 annas share, and if that is under Rs. 10,000, no leave can be 
granted. 2 *'* 

(2) A claims a right of way over a piece of land valued at Rs. 1500, and forming part of a survey 
w number valued at Rs. 10,000, A having a right to fence the way from the remaining land. Here the 

claim of A cannot be of more value to him than the value of the piece of land over which he claims 
the right of way, i. e., Rs. 1500. No leave can therefore be granted.- 4 

(3) A sues B for ejectment from a site valued at Rs. 300 on the ground that B is a tenant-at-will. 
B contends that ho is a permanent tenant of the land and that he has put up buildings thereon valued 
at Rs. 23,000. A is willing that B should remove the buildings. In such a case the claim of A cannot 
(in view of his laying no claim to the buildings) be worth to him more than the value of the site viz., 
Rs. 300. No leave can therefore be granted. 25 

The Allahabad High Court has, however, in the undermentioned decision 26 dissented 
from the view that the right claimed must itself be worth Rs. 10,000 or upwards. In that 
case it was held that the second paragraph of this section gave a right of appeal to the 
Privy Council from a mortgage decree for the sale of property worth more than Rs. 10,000 
although the decree itself was for a sum less than Rs. 10 , 000 . The view of the Allahabad 
High Court has recently been followed by the Patna High Court. 27 


21. (’42) 29 AIR 1942 Oudh 174 (176) (DB). 

(’41) 28 AIR 1941 Oudh 407 (408) : 16 Luck 737 

(DB). (Where a suit is to declare the non-liability 
of certain property valued at over Rs. 10,000 to 
attachment and sale in execution of a decree for an 
amount less than Rs. 10,000 leave to appeal to 
Privy Council cannot be granted.) 

(*18) 5 A I R 1918 Mad 632 (633, G34) (DB). 
(Rights of irrigation to lands worth more than a 
lakh of rupees—Subsidiary interest of small value 
in question— Held, not of adequate value.) 

(’38) 25 AIR 1938 Mad 666 (667) : I L R (1938) 
Mad 923 (DB). ' 

[See also (’28) 15 AIR 1928 Pat 191 (192) (DB).] 

22. (’21) 8 AIR 1921 Bom 266 (267) (DB). (Ease- 
ment.) 

(*18) 5 AIR 1918 Mad G32 (G33) (DB). 
t (’34) 21 Allt 1934 Rang 292 (294) : 12 Rang 355 
(DB). 

('26) 13 AIR 1926 Rang 138 (139) : 4 Rang 92. 
(Right to float logs in stream.) 

(•28) 15 AIR 1928 Pat 191 (192) (DB). (Right of 
irrigation of small value in the case of village of 
considerable value.) 


(’29) 16 AIR 1929 Bom 341 (342) : 53 Bom 552. 
(Easement — The case in A I R 1923 Bom 176 
was dissented from.) 

(’15) 2 AIR 1915 All 486 (488) (DB). (Question re¬ 
garding improvements with which applicant is 
not concerned.) 

23. (’19) 6 AIR 1919 Pat 305 (307) : 4 Pat L Jour 
415 (DB). 

24. (’28) 15 AIR 1928 Mad 785 (785) (DB). 

25. (’23) 10 AIR 1923 Lah 286 (287) (DB). 

(’30) 17 AIR 1930 Bom 509 (511) (DB). (Suit by 
tenant for renewal of lease — Value of improve¬ 
ments not to be added.) 

26. t(*S7) 24 AIR 1937 All 169 (171): I L R (1937) 
All 405 (DB). 

27. (’41)28 AIR 1941 Pat 288 (288) (DB). (Suit 

for declaration that certain property could not be 
attached and sold in execution of certificate as 
same belonged to plaintifi— Suit valued at Rs. 7699 
for which certificate was issued—Suit decreed by 
trial Court but dismissed on appeal by High Court 
—Appeal also valued at Rs. 7699 — Property in 
respect of which certificate was issued worth more 
than Rs.10 000 -Case held fully covered by 
Section 110 (2).) J 


4CPC. GO. 
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Where an applicant for leave files an affidavit that the decree or order involves 
a claim respecting property exceeding Rs. 10,000 in value and there is no counter 
affidavit by the respondents, the High Court may assume that the petitioner’s affidavit 
is correct. 28 


12. Appeal from decree of affirmance must involve a substantial 
question of law. — Where the decree or final order appealed from is one of 
affirmance, there must exist a substantial question of law in addition to the requirements 
as to value mentioned in the first and second paragraphs of the section. 1 The affirmance 
of a “decision” means the affirmance of the decree and not necessarily of the judgment. 2 
It follows that where the decree of the Court below is affirmed by the decree or final 
order appealed from, the latter will be a decree of affirmance even though it is based 
on grounds different from those adopted by the lower Court 3 or even where the appeal 
has been dismissed without any hearing, as for example, for default, non-prosecution, etc. 4 
The question whether the judgment of the High Court is one of affirmance or not does 
not depend upon whether appellant is the plaintiff or the defendant; it depends upon 
whether the judgment is one affirming the decree of the lower Court. Where the lower 
Court gives a mortgage decree for a certain sum and the Appellate Court modifies it into 
a money decree for the same amount, there is no affirmance of the lower Court’s decision. 6 


13. Affirmance — Meaning of. — The affirmance must be as regards the 
subject-matter of the suit dealt with by the Court below. 1 Where there is such 


28. (’26) 13 AIR 1926 Lab 416 (416) (DB). 

Note 12 

1. (’16) 3 AIR 1916 Mad 1222 (1223) (DB). 

(’ll) 13 Cal Jour 501 (503) (DB). 

f (’12) 34 All 455 (463): 39 Ind Appl56: 15 Oudh 
Cas 271: 16 Ind Cas 197 (200) (PC). 

(•15) 2 AIR 1915 Oudh 158 (159) (DB). 

(’01) 23 All 227 (231): 28 Ind App 11 (PC). 

♦ (’01) 23 All 415 (418, 419)-: 28 Ind App 182 (PC). 
(•16) 3 AIR 1916 Lab 87 (88): 1916 Pun Re No. 64 
(DB). 

t (’14) 1 AIR 1914 Oudh 41 (42): 16 Oudh Cas 
264 (DB). (Leave to appeal from an order on an 
unsuccessful review of an affirming decree of the 
High Court—Substantial question of law must 
nevertheless exist.) 

(’96) 20 Bom 699 (703) (DB). 

(’02) 25 Mad 215 (219): 29 Ind App 38 (PC). 

(’36) 23 AIR 1936 Rang 125 (126) : 13 Rang 744 
(DB). 

+ (’38) 25 AIR 1938 P C 165 (166) : 65. Ind App 
182 : ILR (1938) All 601: 32 Sind LR 531 (PC). 

2. (’24) 11 AIR 1924 Pat 468 (470) (DB). 

f (’33) 20 AIR 1933 Lah 690 (691) : 14 Lah 609 

(’03? 25 All 109 (114) : 30 Ind App 35 (PC). 

(’27) 14 AIR 1927 Oudh 535 (535) (DB). 
f (’35) 22 AIR 1935 All 374 (377): 57 AH 873 
(FB). (‘Decision’ does not mean the reasoning in 
the judgment, but the operative portion of the 
judgment which is ultimately incorporated in the 
decree.) 

See Section 2 (2) and Section 2 (9). 

3. (’03) 25 All 109 (114) : 30 Ind App 35 (PC). 
(’33) 20 AIR 1933 Pat 703 (701) (SB). 

(’94) 21 Cal 523 (526). 

(’ll) 13 Cal L Jour 501 (503) (DB). 

(’24) 11 AIR 1924 I’at 468 (470) (DB). 


(’23) 10 AIR 1923 Rang 55 (56) : 11 Low Bur Rul 
410 (DB). 

(’21) 8 AIR 1921 Oudh 111 (112) : 24 Oudh Cas 
164 (DB). 

(’23) 10 AIR 1923 Oudh 49 (49): 25 Oudh Cas 277 
(DB). (Two Judges of a Bench confirming on 
different grounds.) 

(’25) 12 AIR 1925 Oudh 219 (220) (DB). 

(’26) 92 Ind Cas 479 (479) (Lah). (Even though 
there be difference in findings on other issues—25- 
All 109 (PC) followed.) 

[But see (’89) 16 Cal 287 (299). (In which case 
decree was held to include “judgment” on appli¬ 
cation of S. 594 of the old Code.)] 

4. (’42) 29 AIR 1942 Oudh 362 (365) (DB). 

(’40) 27 AIR 1940 Oudh 397 (399) (DB). (Rejection 
of appeal on account of insufficiency of court-fee.) 
f (’98) 20 All 367 (368,'369) (DB). (Dismissal for 
appellants’ default in supplying counsel material 
for argument.) 

(’26) 13 AIR 1926 Rang 111 (112) : 3 Rang 658 
(DB). (Dismissal for want of prosecution.) 

(’12) 23 Mad L Jour 219 (220) (DB). 

(’15) 2 AIR 1915 All 327 (327) (DB). (Dismissal 

for default.) „ 

(’19) 6 AIR 1919 Lah 65 (65 ) : 1 Lah 220 (DB). 

(Dismissal for deficient court-fee.) - 

But an order rejectitig an appeal under u. 

B. 10 is not one affirming the decision of tne 


sourt bcloio . . , n ooa t \ 

’32) 19 AIR 1932 All 312 (314): 54 All 390 (DB). 

[See (’10) 13 Oudh Cas 59 (60) (DB). 

(’14) 1 AIR 1914 All 54 (54) : 36 All 325 (DB). 
(Order dismissing appeal for non-furmshing or 

security under O. 41 R. 10.)] 

>. (’33) 20 AIR 1933 Pat 262 (262, 263) (DB). 

Note 13 

l. (’27) 14 AIR 1927 Pat 379 (381) (DB.) 
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affirmance, a reversal or variation merely on a matter which is not the subject-matter 
of the suit will not take the appellate decree out of the class of decrees of affirmance . 2 
Thus, a variation of the lower Court’s decree in the matter of cosJs 3 or the grant or 
extension of time for payment of the amount decreed 4 or the correction of an error, in 
the lower Court’s decree due to oversight 6 is not a variation in respect of the subject- 
matter of the suit and does not prevent the appellate decree from being a decree of 
affirmance. , 

Where the decree of the Court below comprises different matters and the decree 
of the High Court affirms the lower Court’s decree in respect of some of these matters 
and varies or reverses such decree in respect of other matters, then, if the proposed 
appeal to the Privy Council is in respect of a matter in regard to which the lower Court’s 
decree has been affirmed, the case would come within the third paragraph of this section 
and no leave for appeal to the Privy Council can be granted unless such appeal involves 
a substantial question of law . 6 But where the appeal to the Privy Council involves also 


(’15) 2 AIR 1915 All 327 (327) (DB). (Dismissal of 
appeal for default of prosecution is affirmance.) 
(’36) 23 AIR 1936 Mad 881 (883) : I L R (1937) 
Mad 121 (DB). (What is to be regarded is not the 
decision as a whole but the decision as it affects 
the subject-matter in dispute.) 

2. See (*27) 14 AIR 1927 Pat 379 (381) (DB). 

See also the cases in foot-notes 3 and 4. 

3 . (’42) 29 AIR 1942 Mad 368 (369) (DB). 

(’22) 9 AIR 1922 Cal 316 (316, 317) (DB). 

(’33) 20 AIR 1933 Pat 703 (704) (SB). 

(’34) 21 AIR 1934 Oudh 433 (434) (DB). 

(’23) 10 AIR 1923 Mad 30 (30) (DB). 

(’29) 16 AIR 1929 Oudh 43 (44). 

(’07) 10 Oudh Cas 65 (68, 69) (DB). 

4. (’28) 15 AIR 1928 Pat 190 (191) (DB). (Date of 
redemption extended.) 

(’27)*14 AIR 1927 Pat 379 (381) (DB). (Variation 
of period of grace.) 

5 . (’42) 29 AIR 1942 Oudh 478 (479) (DB). (Trial 
Court awarding interest contrary to S3. 27, U. P. 
Encumbered Estates Act, at 4£ per cent, instead 
of 4J per cent. — Mistake resulting from sheer 
oversight and no more than accidental slip or 
omission — High Court in appeal altering rate of 
interest to 4 J percent, and affirming decree of trial 
Court in all other respects — Decree held was one 
of affirmance.) 

[See a iso (’43) 30 AIR 1943 Oudh 262 (262) (DB). 
(Quccre —Variation of lower Court’s decree rectify¬ 
ing an obvious error which is not disputed — 
Decision whether of affirmation.)] 

6 . (’43) 30 AIR 1943 Mad 07 (68, 69) (DB). 

(’38) 25 AIR 1938 Mad 631 (633) (DB). (The 
term ‘decree’ used in connection with the High 
Court and the expression ‘the decision’ used in 
regard to the lower Court do not mean exactly the 
same thing. A single decree may comprise several 
decisions and each decision may relate to a distinct 
matter.) 

f (’36) 23 AIR 1936 Mad 881 (883):ILR (1937) Mad 
121 (DB). (Trial Court dismissing suit against two 
defendants—High Court on appeal reversing decree 
as to one but affirming the decree as to the other 
—Plaintiff seeking to appeal to Privy Council in 
respect of the latter portion of the decree— Decree 


is one of affirmance and no leave can be granted 
in absence of substantial question of law.) 
t (’37) 24 AIR 1937 Lah 761 (764) (DB). (It would 
be anomalous to grant leave to appeal to His 
Majesty in Council to an applicant on matters in 
which a High Court has concurred with the trial 
Court on the mere ground that on other matters 
High Court has modified the decree of the trial 
Court but in favour of the applicant.) 

(’37) 24 AIR 1937 Lah 712 (714): ILR (1937) Lah 
268 (DB). 

t (’35) 22 AIR 1935 Cal 146 (146) : 62 Cal 257 
(DB). (Appellate Court modifying original decree 
upon single point in appellant's favour — He has 
no right to appeal on other points simply on such 
modification without showing that substantial 
question of law is involved.) 

(’39) 26 AIR 1939 All 322 (323) : I L R (1939) All 
443 (DB). (Suit on mortgage decreed by trial Court 
— Main question argued in appeal was whether 
mortgage was valid—High Court holding mortgage 
to be valid but reducing rate of interest — Amount 

by which decree was varied less than Rs. 10,000_ 

Question of validity of mortgage sought to be raised 
in appeal to Privy Council — Tleld that leave to 
appeal could not be granted unless substantial 
question of law was involved.) 

(’27) 14 AIR 1927 Cal 543 (546)<(DB). 

(’32) 19 AIR 1932 Nag 118 (120): 28 Nag LR 142 

(’29) 16 AIR 1929 Mad 827 (827) (DB). 

(’29) 16 AIR 1929 Bom 359 (360) (DB). 

(’22) 9 AIR 1922 All 89 (90) : 44 All 200 (DB). 
(’22) 9 AIR 1922 All 243 (244) (DB). 

(’15)2 AIR 1915 Lah 113 (114, 115) : 1915 Pun 
Re No. 22 (DB). 

[See (’37) 24 AIR 1937 Mad964 (965) (DB). [Held, 
on the facts of the case that the judgment of the 
High Court was a reversing judgment in respect 
of the whole case.) 

[Sec also (’21) 8 AIR 1921 Cal 81 (82) (DB). 

( 30)17 AIR 1930 Lah 102 (103) : 10 Lah 688 

(’26) 13 AIR 1926 Nag 245 (245) (DB) 

(’29) 16 AIR 1929 Nag 85 (87). 

(’27) 14 AIR 1927 Pat 379 (381) (DB) 1 
[But see (’43) 30 AIR 1943 Pesh 45 (46) 
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the matters in regard to which the lower Court’s decree has been reversed or varied, the 
third paragraph of this section will not apply and no substantial question of law need be 
shown to be involved in the appeal . 7 

Suppose, the plaintiff sues the defendant for rs. 20,000 on a promissory note. 
The lower Court passes a decree in favour of the plaintiff for Rs. 8000 disallowing his 
claim for the balance, viz., Rs. 12,000. The High Court on appeal varies the decree by 
enhancing the amount decreed to Rs. 9000. The plaintiff wants to appeal to the Privy 
Council on the ground that he is entitled to the balance of the amount also, viz., 
Rs. 11 , 000 . Can it be said that inasmuch as the decree of the High Court concurs with 
that of the lower Court in disallowing the plaintiff’s claim for this sum, that the decree 
of the High Court is one of affirmance of the lower Court’s decree? It has been held 
by the Privy Council that in such cases the High Court’s decree cannot be said to be 
one of affirmance of the lower Court’s decree 8 and this view has been followed in the 
undermentioned decisions . 9 The contrary view taken by the Calcutta High Court in 
Raja Sree Nath Roy v. Secretary of State 10 must be treated as overruled by the above 
decision of the Privy Council . 11 

It will be seen that such cases are clearly distinguishable from the cases above 
referred to in which the lower Court’s decree covers different matters and the High 
Court affirms such decree in regard to some of them and varies or reverses the decree in 
regard to others . 12 

See also Note 12. 


(*41) 28 AIR 1941 Pat 269 (276):20 Pat 459 (SB). 

(AIR 1936 Pat 553 : 15 Pat 637 overruled.) 

(•35) 22 A I R 1935 Oudh 489 (490) : 11 Luck 
320 (DB). (Decision of trial Court relating to 
question of adoption and also value of moveables 
—On appeal decision relating to adoption against 
defendant upheld but value regarding moveables 
modified in bis favour — Defendant wishing to 
appeal on the question of validity of adoption— 
Decree of Appellate Court is not one of affirm¬ 
ance.)] 

7. (’23) 10 AIR 1923 Cal 215 (216) (DB). 

(’28) 15 AIR 1928 Pat 609 (611, 612) (DB). 

(’29) 16 AIR 1929 Pat 561 (564) : 9 Pat 558 (DB). 
(Part of decree affirmed and part varied — Appeal 
is.not limited to part varied.) 

(’19) 6 AIR 1919 Cal 118 (119, 120) (DB). (Lower 
Court granting declaration but refusing damages. 
The High Court granting damages also.) 

(’ll) 9 Ind Cas 1040 (1040) (DB) (Oudh). 

(’21) 8 A I R 1921 All 270 (271, 272) : 43 All 220 
(DB). 

(•32) 19 AIR 1932 All G5 (67, 68):54 All 14G (SB). 

(’37) 41 Cal W N 494 (494) (DB). (Suit on mort¬ 
gage _ Trial Court decreeing suit in respect of 

certain items of properties and dismissing it with 
regard to others — High Court on appeal by both 
parties dismissing entire suit—High Court’sdecree 
is not one of affirmance with regard to the part of 
the claim dismissed by the trial Court.) 

8. (’25) 12 A I It 1925 P C 60 (60) : 51 Ind App 
319 : 51 Cal 9G9 (PC). (Suit for maintenance 
claiming lts.BOOO per year—Trial Court awarding 
Its. 800 a year — High Courton appeal increasing 
the amount to Rs. 1200 a year — High Court's 
decree is not one of affirmance in regard to the 
Its. 1800 a year disallowed by both the Courts.) 


9 . (’41) 28 AIR 1941 All 66 (68):ILR(1941) All 180 
(FB). (High Court, in appeal by defendant, reduced 
the amount of interest awarded to plaintiff by 
lower Court from Rs. 18,700 to Rs. 12,380— Held, 
defendant denying his liability for interest is en¬ 
titled to certificate under S. 110—Overruling ALR 
1939 All 723, which held that High Court’s in¬ 
creasing amount granted by lower Court under the 
Land Acquisition Act amounts to affirmation.) 

(’32) 19 AIR 1932 Nag 118(120):28 Nag LR142 (DB). 

(’16) 3 AIR 1916 Mad 670(670). (Claim for rupees 
15,000 wholly dismissed by lower Court — High 
Court decreeing Rs. 5000.) 

(’38) 25 AIR 1938 Lah 836 (837) (DB). 

(’35) 22 AIR 1935 Cal 250 (251) : 62 Cal 175 (DB). 
(Where the High Court, on appeal, modifies the 
decree of the lower Court, in favour of the appli¬ 
cant for leave to appeal, the decree is not one 
affirming the decree of the Court below; and the 
applicant for leave to appeal to the Privy Council 
who is not satisfied with the modification, is enti¬ 
tled to. a certificate without showing that some 
substantial question of law is involved.) 

(’32) 19 A I R 1932 Mad 46 (48) (DB). (Decree for 
payment of certain amount after taking accounts 
is one decree and not series of decrees merely be¬ 
cause it is the result of decisions in respect of a 
number of items — If the High Court’s decree in 
such a case does not entirely affirm the decision or 
the Court immediately below it then it is not an 
affirming decree within the meaning of S. 110.) 

(’37) 41 Cal W N 494 (494) (DB). 

10. (’04) 8 Cal W N 294 (295, 296 ) (SB) 

11. See (’30) 17 AIR 1930 Lah 554 (555) : 11 Lah 

465 (DB). 

(’32) 19 AIR 1932 Mad 46 (51) (DB). 

12. (’38) 25 AIR 1938 Lah 836 (837) (DB). 
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14 . Cross-appeals. — A 'obtains a decree against B for a portion of the amount 
claimed. A and B both prefer separate appeals against the decree in respect of the 
portion which is against them. • a’s appeal is dismissed but B’s appeal is allowed in part. 
Can A obtain leave to appeal to the Privy Council on the ground that the decree has 
been modified in the cross-appeal of B ? The Patna High Court has held that the appeal 
and the cross.appeal must be considered together and both the decrees must be regarded 
as one for the purpose of determining the question of affirmance. 1 The Calcutta High 
Court also see ms to be of the same view. 2 The Allahabad and Lahore High Courts have 
held a contrary view, namely, that it is only the decree in a’s appeal that must be 
considered. 3 The Madras High Court has held that where the cross-appeal or the 
memorandum of cross-objections relates to a matter disti?ict from the subject-matter of 
the appeal, the Allahabad view is to be followed 4 but that, where it is not possible to say 
whether the decree in the appeal and the memorandum of objections really consists of 
separate decrees in respect of separate subject-matter, they should be considered together 
for the purpose of determining whether the decree is one of affirmance. 5 

15. “Immediately below.” — Where an appeal is preferred under the Letters 
Patent to the High Court from the judgment of a single Judge of the High Court, the 
latter is a Court “immediately below” the High Court Dench which disposes of the 
appeal. 1 


16. “ Involve.” — Where there are concurrent findings of fact and no question 
of law would arise unless the findings of fact are also re-opened, no question of law can 
be said to be involved in the appeal. 1 In Banki Lai v. Jagat Narain / Strachey, C. J., 
said : 


Note 14 

1. (’29) 16 AIR 1929 Pat 561 (563) : 9 Pat 558 
(DU). 

2. (’37) 41 Cal W N 494 (494) (DB). 

3. (’18) 5 AIR 1918 All 245 (246) (DB). 

f (*35) 22 A I R 1935 All 374 (377) : 57 All 873 
<FB). 

(•37) 24 AIR 1937 Lah 916 (917) (DB). (Fact that 
a composite decree is prepared in both appeals 
does not make any difference.) 

[6’cc (’32) 19 AIR 1932 All 65 (67,68): 54 All 146 
(SB). (Case of appeal and cross-objections.)] 

[See also (’30) 17 A I R 1930 Lah 554 (555) : 11 
Lah 465. (High Court followed AIR 1918 All 
245 and AIR 1926 Mad 1024 and distinguished 
AIR 1929 Mad 429 : 52 Mad 521.)] 

4 . (’41) 28 AIR 1941 Mad 227 (228) (DB). (A I R 
1926 Mad 1024 followed.) 

t(’26) 13 AIR 1926 Mad 1024 (1025) (DB). (See 
the explanation of this decision in AIR 1929 Mad 
429 : 52 Mad 521.) 

(’38) 25 AIR 1938 Mad 631 (633) (DB). 

(’38) 25 AIR 1938 Mad 598 (599) (DB). 

5. (’29) 16 AIR 1929 Mad 429 (431) : 52 Mad 521 
(DB). 

+ (’32) 19 AIR 1932 Mad 4G (49) (DI3). (Suit on 
accounts—Partly decreed—Appeal and cross-appeal 
taken together for leave to appeal.) 

Note 15 

1. (’41) 45 Cal W N 1002 (1004) (DB). 

Note 16 

1. + (’01) 23 All 94 (98) (DB). 


(’16) 3 AIR 1916 Ondh 286 (286, 287) : 19 Oudh 
Cas 131 (DB). 

(’94) 16 All 274 (275, 276) (PC). 

(’91) 18 Cal 23 (30) : 17 Ind App 122 (PC). 

(’04) 1904 Pun Re No. 48, p. 146 (148) (DB). 

(’05) 1905 Pun Re No. 59, p. 210 (211) (DB). 

(’14) 7 Low Bur Rul 103 (105) : 25 Ind Cas 922 
(DB). 

(’01)28 Cal 190 (194) (SB). (The case in 16 Cal 
292n, 2 Cal 228 and the view of Ranade, J., in 20 
Bom 699, expressing a contrary opinion were held 
to be overruled by the Privy Council decision in 
23 Cal 918 : 23 Ind App 102 (PC).) 

[See also (’41) 28 AIR 1941 Mad 227 (228) (DB). 
(Decision on question of fact sufficient for dis¬ 
posal of case — Question of law, however, dealt 
with—Leave not granted.) 

(’21) 8 AIR 1921 Pat 83 (85) : 5 Pat L Jour 719 
(DB). 

(’36) 23 AIR 1936 Rang 125 (127) : 13 Rang 744 
(DB). (Where the High Court in atlirming a 
decision holds that under a clause in the memo¬ 
randum of association, the directors of a company 
had power to do a certain thing, and that Buch 
power was clear and manifest, and the whole case 
turns on the merits and is decided on the facts, 
it cannot be said that there is any substantial 
question of law involved on the appeal, so as 
to justify the High Court to grant leave to appeal 
to His Majesty in Council.)] 

Also see Note 2 and H. 109 Note 10. 

2. (’01) 23 All 94 (98). 
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“The word ‘involve’ implies a considerable degree of necessity. It does not mean that in certain 
contingencies a question of law might possibly arise. The practice of the Privy Council is not to 
interfere with concurrent findings of fact of the Courts below....I think it is impossible to say that a 
question which only arises if the concurrent findings of faot of the Courts in India are disregarded, a 
question which can never arise so long as the Privy Council maintains those concurrent findings of 
fact, is substantial question of law which the appeal to the Privy Council ‘involves’.” 

The mere fact that a question of law seems to arise in the appeal is not sufficient 
for granting leave under the section. It must definitely and clearly arise. 3 In the 
undermentioned case 4 the Madras High Court held that leave to appeal should not be 
granted if the point raised is an entirely new point raised for the first time after the 
whole case has been disposed of by the Courts in India. Where the order sought to be 
appealed against is an order dismissing an appeal for non-prosecution, the appeal to the 
Privy Council will only involve questions as to the propriety of the order of dismissal for 
non-prosecution and a question relating to the merits of the case and which arose before 
the Court of first instance would not be involved in the appeal to the Privy Council. 6 

17. Substantial question of law. — It is not enough if a mere question of 
law is involved. It must be a substantial one. 1 Whether a particular question is sub¬ 
stantial or not must depend on the circumstances of each case and reported decisions 
are mostly of illustrative value. 2 The following guiding principles have, however, been 
recognized and applied in determining whether a question of law is substantial or not: • 

(l) The function of the Privy Council being one to declare the law and not to 
alter it, 3 a question of law which has been definitely settled by the Privy 
Council or the High Courts 4 or on which there is or may be no difference 
of opinion 6 is not a substantial question of law. In fact, it is not a question 


3. (’43) 30 AIR 1943 Mad 67 (69) (DB). (An issue 
of law into which it would be unnecessary to go 
cannot be said to be “involved” in an appeal.) 

('40) 27 AIR 1940 Oudh 397 (399) (DB). 

(’02) 25 Mad 215 (219, 220) : 29 Ind App 38 (PC). 

4. (’40) 27 AIR 1940 Mad 810 (811) (DB). (To 
grant leave merely for the purpose of enabling such 
a new point to be raised would be an abuse of the 
provisions of the Code.) 

5. (’42) 29 AIR 1942 Oudh 362 (366) (DB). (AIR 
1921 Pat 83 : 5 Pat L Jour 719 followed.) 

Note 17 

1. (’23) 10 AIR 1923 Mad 30 (31) (DB). 

(’96) 20 Bom 699 (703) (DB). 

(’29) 16 AIR 1929 Bom 341 (343) : 53 Bom 552 
(DB). 

(’28) 106 Ind Cas 362 (363) (DB) (Pat). 

(’27) 14 AIR 1927 Oudh 535 (535) (DB). 

(’32) 19 AIR 1932 Oudh 134 (135) (DB). (Use of 
certain Urdu words—Whether amounts to divorce 
—Not a substantial question of law.) 

2. (’97) 1 Cal W N xciii (DB). 

3. (’17) 4 AIR 1917 P C 71 (76) : 40 Mad 793 :44 
Ind App 261 (PC). 

4. (’29) 16 AIR 1929 Lah 55 (56):9 Lab 581 (DB). 
('31) 18 AIR 1931 Rang 283 (285) : 9 Rang 360 

(DB). 

(’15) 2 AIR 1915 Oudh 158 (159) (DB). 

(’18) 5 AIR 1918 Mad 632 (633, 634) (DB). 
t (’26) 13 AIR 1926 Oudh 381 (386): 29 Oudh Cas 
215 : 1 Luck 265 (FB). 

(’96) 20 Bom 699 (703) (DB). (Settled in India.) 
(’28) 15 AIR 1928 Mad 448 (449) (DB). 


(’27) 14 AIR 1927 Oudh 43 (44) (DB). (Full Bench 
of a High Court speoific on the point—Point is not 
substantia] point of law.) 

(’23) 10 AIR 1923 Rang 71 (73) : 11 Low Bur Rul 
335 (DB). I 

(’26) 13 AIR 1926 Rang 111 (112) : 3 Rang 658 
(DB). 

(’28) 15 AIR 1928 Mad 233 (233) (DB). 

(’17) 4 AIR 1917 Pat 493 (495) (DB). 

(’24) 11 AIR 1924 Pat 271 (271) (DB). 

(’39) 43 Cal W N 432 (435) (DB). 

(’37) 24 AIR 1937 Lah 758 (758, 759) (DB). 

(’38) 25 AIR 19§8 Nag 482 (484, 485): ILR (1940) 
Nag 59. (Legal principle well-defined—Misappli¬ 
cation of it does not raise substantial question of 
law.) 

(’36) 23 AIR 1936 Mad 881 (882) : I L R (1937) 
Mad 121 (DB). 

(’36) 165 Ind Cas 735 (735, 736) (DB) (Lah). 
(Legal principles settled by Privy Council—Real 
question only as to applicability of principles to 
facts—No substantial question of law.) 


See also Section 109 Note 10, 

+ [But see(’29) 16 AIR 1929 Rang 280 (281, 
282) : 7 Rang 271 (DB). (Whether High Courts 
in India have rightly decided an important legal 
point held to be substantial question of law.)] 

>. (*43) 30 AIR 1943 Mad 67 (69) (DB). 

■43) 30 AIR 1943 Mad 531 (583) (DB). (Whether 
family business is ancestral or not — Whether 
entry of stranger partner makes ancestral business 
otherwise.) 

’26) 13 AIR 1926 Nag 5 (6) (DB). 
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of law at all but only a proposition of law. 6 In order that a point may be 
a substantial question of law it should be such as to impress the High 
Court that it is debatable 7 in view of the authorities or that the authorities 
themselves may require reconsideration. A question of law does not become 
substantial simply because the Judges have stated and examined it in 
detail in order to show that it has no substance. 8 A question of law will 
not be substantial merely because much is at stake on the answer to it. 9 

(2) Although a point has not been directly decided by Courts, if the principles 
clearly applicable to the case are well established, the question is not a 
substantial question of law, and the difficulty in the application of such 
principles to the case cannot render it substantial . 10 


(3) The words ‘substantial question of law’ mean a substantial question of law 

as between the parties in the case involved , and not merely a question of 
general importance . ll 

(4) Orders passed in the exercise of the discretion of the Court do not involve 

substantial questions of law 12 but a question whether a Court could, in law, 


<’2I) 8 AIR 1921 All 214 (214) : 43 All 513 (DB). 
(*32) 19 AIR 1932 Lah 56 (56) (DB). 

(’26) 92 Ind Cas 479 (479) (DB) (Lab). 

(’30) 121 Ind Cas 506 (507) (DB) (Lah). (Point of 
limitation — No serious divergence of judicial 
opinion — No leave.) 

(’26) 13 AIR 1926 Nag 215 (216) (DB). (Question 
of law involving differences of opinion is a substan¬ 
tial question of law.) 

(’13) 18 Ind Cas 327 (328) DB) (Oudh). 

(’36) 23 AIR 1936 Pesh 200 (202) (DB). 

(’38) 25 AIR 1938 Mad 631 (632) (DB). (Decision 
based on clear language of statute and in accordance 
with prior Bench decisions—No leave to appeal.) 

€. (’26) 13 AIR 1926 Oudh 381 (383) : 29 Oudh 
Cas 215 : 1 Luck 265 (FB). 

7. (’42) 29 AIR 1942 Cal 498(505) (SB). (Question 
of limitation or of adverse possession on which all 
the three Judges agreed held not to be a substantial 
question of law.) 

(’37) 24 AIR 1937 Lah 758 (759) (DB). 

(’36) 23 AIR 1936 Mad 311 (313) (DB). (Substan¬ 
tial question of law must be a question of some 
difficulty in which the pros and cons are about 
evenly balanced.) 

[See (’36) 23 AIR 1936 Rang 125 (126): 13 Rang 
744 (DB). (The Court rejected the contention 
that the words ‘substantial question of law’ did 
not mean a question of law which the Court 
thought was reasonably debatable but any alleged 
question of law which if decided against a party 
would substantially affect his rights.) 

8. (’33) 20 AIR 1933 Pat 703 (705. 706) (SB). 

9. (’36) 23 AIR 1936 Mud 311 (313) (DB). 

10. (’28) 15 AIR 1928 Pat 581 (582). 

(’24) 11 AIR 1924 All 559 (560) : 46 All 227 (DB). 
(’28) 15 AIR 1928 All 61 (62) : 50 All 208 (DB). 
(’27) 14 AIR 1927 Rang 288 ( 288 ): 5 Rang 585( DB). 
(’31) 18 AIR 1931 Lah 753 (754): 13 Lah 251 (DB). 
(Misapplication of established law to fact3, not 
substantial question of law.) 

(’32) 19 AIR 1932 Lah 56 (56) (DB). (Do.) 

(’36) 165 Ind Cas 735 (735, 736) (Lah). 

[See also (’33) 20 AIR 1933 Lab 1044 (1045) (DB). 


(Yeoman tenancy—Widow’s rights thereunder — 
Question if absolute or limited and settled by 
decisions—Not substantial question of law.)] 

11. (’42) 29 AIR 1942 Mad 368 (369) (DB). (Words 
“substantial question’’ must be understood in their 
being of substance to the parties—Decision holding 
that certain documents, which are of great import¬ 
ance. are inadmissible in evidence, is a substantial 
question of law.) 

(’28) 15 AIR 1928 Nag 114 (115). 

(’33) 147 Ind Cas 121 (122) (Oudh). 

(’33) 20 AIR 1933 Mad 221 (223, 224) (DB). 
f (’27) 14 AIR 1927 PC 110 (110) : 2 Luck 93 : 
54 Ind App 126 (PC). (NOTE.—The following cases 
must be deemed to be overruled by this decision: — 
11 Cal W N ccxviii ; 10 Oudh Cas 318 ; AIR 1922 
Oudh 214; 3 Oudh WN 841; AIR 1926 Oudh 
381 : 1 Luck 265 : 29 Oudh Cas 215 (FB) ; A I R 
1924 All 559 and AIR 1920 All 161.) 

(’28) 15 AIR 1928 P C 172 (173) : 55 Cal 944 : 55 
Ind App 235 (PC). 

(’29) 16 AIR 1929 Nag 83 (87). (Finding on ques¬ 
tions of law quite immaterial to decision of suit 
— No point of law for decision of suit itself — No 
appeal lies.) 

(’28) 15 AIR 1928 Lah 560 (561) (DB). 
t (’28) 15 AIR 1928 Nag 76 (76, 77): 23 Nag L R 
156 (DB). (A question of general importance would 
also be a substantial question of law when it is also 
a question between the parties.) 

[See (’28) 15 AIR 1928 Rang 132 (133, 134) : 6 
Rang 169 (DB). 

(’28) 13 AIR 1928 All 19 (20) (DB). (Quccre).] 

(See also (’25) 12 AIR 1925 Oudh 545(545)(1)B). 
(’38) 178 Ind Cas 203 (204) (DB) (Pat). (Where bqj,h 
the Judges of the High Court agree on the merits 
with the judgment of the Court below, but differ 
as between themselves on a question of mere 
academic inlerest, leave should not on that 
ground be granted to appeal to His Majesty in 
Council.)] 

12. (’42) 29 AIR 1942 Cal 498 (503) (SB). (Court 
in the exercise of discretion not accepting certain 
document in evidence.) 


1048 [S 110 N 17] APPEALS TO THE KING IN COUNCIL 

exercise any discretion at all*in a given case is a substantial question 
of law. 13 

(5) Objections on tbe ground of defects in form 14 or procedure 16 are not 
substantial questions of law, though a question as to limitation 16 or 
jurisdiction may be one. 17 

(G) A question of law taken up for the first time at the hearing of the application 
for leave to appeal cannot be a substantial question of law. 18 

(7) Whether the construction of documents is or is not a substantial question of 
law, depends upon the facts of each case. 19 But the mere appreciation of 
the effect of documentary evidence 20 or the meaning of entries and terms 


(’42) 29 AIR 1942 Oudk 362 (36G) (DB). 

(’42) 29 AIR 1942 Oudh 478 (480) (DB). (Whether 
interest under S. 27, U. P. Encumbered Estates 
Act, should be awarded at maximum rate of 4% 
per cent.) 

(’22) 9 A I R 1922 Bom 11 (12) (DB). (Refusal of 
leave under Cl. 12 of the Letters Patent to file 
additional statement.) 

<*G6) 5 Suth W R 59 (60) : 1 Moo Ind App 470 
(PC). (Order os to costs.) 

(’94) 21 Cal 484 (487). (Rejection of additional evi¬ 
dence under O. 41 R. 27.) 

(’21) 8 AIR 1921 Cal 94 (95) (DB). (Dismissal for 
laches in filing paper-book.) 

(’21) 8 AIR 1921 Oudh 30 (31) (DB). 

(’21) 8 AIR 1921 Pat 83 (85) : 5 Pat L Jour 719 
(DB). (Dismissal for default in filing paper-book 
in time.) , 

(’12) 23 Mad L Jour 219 (221) (DB). 

(’14) 1 AIR 1914 All 54 (54) : 36 All 325 (DB). 
(19) 6 AIR 1919 Lah 65 (65) : 1 Lah 220 (DB). 
(’21) 63 Ind Cas 222 (222) (DB) (Lah). (Discretion 
exercised in refusing time under S. 148 for fur¬ 
nishing deficient court-fee.) 

[See (’39) 26 AIR 1939 Cal 35 (38) : ILR (1938) 
1 Cal 13 (DB). (Rejection of affidavit filed by 
debtor under R. 79, Calcutta Insolvency Rule9— 
No substantial question of law.)) 

13. (’28) 15 AIR 1928 Nag 292 (293) (DB). 

14. (’87) 9 All 93 (96, 97) (FB). (High Court judg¬ 
ment not complying with terms of O. 41 R. 31.) 

15. (’98) 20 All 118 (119, 120) (DB). (Objection to 
High Court allowing production in appeal of suc¬ 
cession certificate without which lower Court had 
ordered execution.) 

t (’72) 9 Bom H C R 398 (401) (DB). (Inspection 
of documents.) 

(’08) 1908 Pun W R No. 62, p. 234. 

(’23) 10 AIR 1923 All 463 (464) (DB). (Refusal by 
High Court to allow point to be raised at a late 

stage.) 

(’26) 13 AIR 1926 Cal 711 (712) (DB). (The ques¬ 
tion as to whether a Hindu widow qua executrix 
can compromise is not a substantial question.) 

+ (’24) 11 AIR 1924 Pat 468(470) (DB). (Re-open¬ 
ing an issue given up in trial Court.) 

(’35) 22 AIR 1935 Lah 91 (91) (DB). (Appellate 
Court allowing amendment and converting suit for 
declaration into one for possession — No substan¬ 
tial question of law.) 

(’37) 24 AIR 1937 Lah 761 (7C3) (DB). (Adminis¬ 
tration suit — Non-joinder of all creditors is not 


substantial question of law.) 

16. (’43) 30 AIR 1943 Mad 67 (69). (Transfer of 
trust property by manager—Suit to avoid—Start¬ 
ing point of limitation.) 

(’27) 14 AIR 1927 Rang 20 (27): 4 Rang 263 (DB). 
(This case is overruled on another point in AIR 
1940 Rang 12 : 1939 Rang L B 668 (FB).) 

17 . (’25) 12 AIR 1925 Oudh 728 (729) (DB). 
(Decree transferred for execution—Application for 
substitution made to second Court — Whether ap¬ 
plication is according to law is a substantial ques¬ 
tion of law.) 

(’34) 21 AIR 1934 Oudh 291 (292,293) (DB). (Juris¬ 
diction in executing Court to go behind the orders 
of sale officer accepting pre-emption price.) 

(’31) 18 AIR 1931 Cal 174 (175) (DB). (Jurisdiction 
of High Court to appoint receiver in execution giv¬ 
ing directions to him—No substantial question of 
law.) 

18. (’40) 27 AIR 1940 Mad 810 (811) (DB). 

(’20) 7 AIR 1920 All 241 (241) (DB). 

[See (’31) 135 Ind Cas 510 (510, 511) (DB) (Lah).] 

19 . (’25) 12 AIR 1925 Oudh 219 (220) (DB). 

(’34) 21 AIR 1934 Oudh 433 (434) (DB). 

f (’33) 20 AIR 1933 Mad 221 (223, 224) (DB). 
(Construction of documents, held substantial ques¬ 
tion of law.) 

(’33) 20 AIR 1933 All 561 (561) (DB). 

(’33) 20 AIR 1933 All 177 (177) : 54 All 858 (DB). 
(’33) 20 AIR 1933 All 8 (10) : 54 All 431 (DB). 

(Construction of reference and award.) 

(’27) 14 AIR 1927 Mad 443 (444) (DB). (Construc¬ 
tion of difficult document — Yes.) 

(*12) 14 Ind Cas 269 (269) (DB) (All). (Whether 
transaction evidenced by the dooument is a mort¬ 
gage — Yes.) 

(•17) 4 AIR 1917 Lah 381 (382) (DB). (Construction 
of documents incidentally arising — No.) 

(•36) 23 AIR 1936 Rang 125 (126) : 13 Rang 744 
(DB). (Question depending upon construction of 
memorandum and articles of association of a 
company whioh are plain — Held, no substantial 

question of law.) . 

(’38) 25 AIR 1938 Mad 631 (632) (DB). (Question 
whether property belongs to God or arclmka service 
inam turning upon construction of inam papers— 
No substantial question of law.) 

(’30) 17 AIR 1930 Lah 554 (556) : 11 Lah 465 

2<L*(’95) 22 Cal 609 (617, 618) : 22 Ind App 59 
(PC). 

(’16) 3 AIR 1916 Mad 1222 (1223) (DB). 



APPEALS TO THE KING IN COUNCIL [S 110 N 18 J 1049 

in a document 21 do not raise substantial questions of law. 

(8) The existence of a custom 22 or the nature of a tenure 23 may under proper 

conditions involve substantial questions of law. 

(9) Questions as to the status of parties 24 or of the applicability of any point of 

law or provision of a statute 25 may raise substantial questions of law. 

( 10 ) Questions regarding the validity of presentation of a document for regis¬ 

tration 26 orfraud in procuring registration 27 are substantial questions of law. 

(11) Cases between riparian owners as to rights of water in a channel give rise 

to questions of law or, at all events, to mixed questions of law and fact. 28 

See also the undermentioned cases. 29 As to what are questions of law, see 
S. 100 and the commentary thereon. 

18. Privy Council practice when there are concurrent findings of fact. — See Section 112. 

19. Review. — See'Order - 45 Rule 3. 

20. Appeal. — See Order 45 Rule 3. 


(’17) 4 AIR 1917 Lab 381 (382) (DB). 

Also see Ss. 100 & 101 Notes 29 and 30. 

21.*(’28) 15 AIR 1928 P C 243 (245) : 55 Ind 
App 380 (PC). 

(’26) 13 AIR 1926 Nag 245 (245) (DB). 
f (’26) 98 Ind Cas 164 (165) (DB) (Oudh). (Con¬ 
struction of a document—Parties alone interested 
—Not substantial question of law.) 

(’25) 12 AIR 1925 Oudh 219 (220) (DB). (Do.) 

(’22) 9 AIR 1922 Oudh 214 (216) (DB). (Mere 
construction of document of private importance.) 
(’31) 18 AIR 1931 Lah 753 (754) : 13 Lah 251 
(DB). (Finding as to intention from the language 
of a document not being a document of title.) 

C28) 15 AIR 1928 All 19 (20) (DB). (Question 
whether certain document executed by Hindu 
widow is binding on the estate is not a substantial 
question of law.) 

2 2. f (’17) 4 AIR 1917 P C 33 (39) : 40 Mad 709 
(721) : 44 Ind App 147 (PC). 

(’24) 11 AIR 1924 Lah 473 (473, 474) : 5 Lah 260 
(DB). 

(’26) 13 AIR 1926 Nag 215 (215, 216) (DB). 

[See (’39) 26 AIR 1939 Oudh 60(60) (DB). (Ques¬ 
tion whether a party ha3 succeeded in proving a 
family custom set up by him is not a substantial 
question of law.)] 

23. *(’09) 36 Cal 1 (18) : 35 Ind App 195 (PC), 
f (’23) 10 AIR 1923 Mad 443 (444) (DB). 

t(’l7) 4 AIR 1917 Cal 496 (496) : 44 Cal 119 
(125, 129). 

24. t (’13) 40 Cal 685 (692). (Refusal of adjudica¬ 
tion as insolvent.) 

(’16) 3 AIR 1916 All 253 (253) : 38 All 188 (190) 
(DB). (Status of holder of a succession certificate.) 

25. f (’28) 15 AIR 1928 Rang 132 (134) : 6 Rang 
169 (DB). (Requisites for right of pre-emption 
under Mahomedan law.) 

■H’33) 20 AIR 1933 All 4 (6) : 54 All 459 (DB). 
(Legal necessity for sale by Hindu widow is subs¬ 
tantial question of law.) 

(’33) 20 AIR 1933 Mad 221 (223, 224) (DB). (Com¬ 
promise not beneficial to minors and enhancing 


rent — If illegal — If Madras Estates Land Act 
applies — Substantial questions of law.) 

(’18) 5 AIR 1918 Pat 666 (667) (DB). (Limitation 
Act.) 

(’25) 12 AIR 1925 Oudh 541 (541) (DB). (Section 
54 of the Indian Succession Act—Whether legatees 
who signed a will intended to attest — Not a 
substantial question of law.) 

(’26) 13 AIR 1926 Oudh 17 (17) (DB). (Section 72, 
Transfer of Property Act.) 

(’30) 17 AIR 1930 Mad 159 (159, 160) (DB). 
(Divorce Act, S. 37—Whether entitles High Court 
to increase alimony once fixed is a substantial 
question of law.) 

(’29) 16 AIR 1929 Mad 827 (827, 828) (DB). (Find¬ 
ing on a question of alienation without advertence 
to rule laid down by the Privy Council regarding 
recitals in ancient documents.) 

(’23) 10 AIR 1923 Cal 387 (389) (DB). 

(’89) 16 Cal 287 (299). 

(’27) 14 AIR 1927 Pat 311 (311) (DB). (Sufficiency 
of mistakes to re-open account settled.) 

(’23) 10 AIR 1923 Mad 602 (603) (DB). (Whether 
suit barred by S. 47 —Not substantial question of 
law.) 

f (’38) 25 AIR 1938 Mad 352 (352) (SB). (Inter¬ 
pretation of proviso 2 to S. 4 (2), Income-tax Act, 
is substantial question of law.) 

26. *(’14) 1 AIR 1914 PC 16 (18) : 37 All 49 (53): 
42 Ind App 22 (PC). 

(’13) 18 Ind Cas 126 (127) (DB) (All). 

27. (’19) 6 AIR 1919 All 34 (35): 42 All 176 (180) 
(DB). 

28. (’28) 15 AIR 1928 Pat 191 (192) (DB). 

29. (’42) 29 AIR 1942 P C 61 (62) ; ILK (1942) 
Kar P C 157 (PC). (Question whether certain 
items should be nllowed on one side or other in 
taking accounts of partnership is pure question of 
fact where no principle is involved.) 

(’42) 29 AIR 1942 Cal 498 (501) (SB). (Judges dif¬ 
fering — Discussions and exchange of views are 
necessary for validity of judgment—What amounts 
to sufficient deliberations is question of fact and 
not of law much less a substantial question of law.) 
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111* [S. 597.] Notwithstanding anything contained in ; section 109, 
Bar of certain appeals. no appeal shall lie to His Majesty in Council — 


(a) from the decree or order of one Judge of a High Court 
a I constituted by His Majesty by Letters Patent], or of one 
Judge of a Division Court, or of two or more Judges of such 
High Court, or of a Division Court constituted by two or 
more Judges of such High Court, where such Judges are 
equally divided in opinion and do not amount in number to 
a .majority of the whole of the Judges of the High Court at 
the time being ; or 

' ( b ) from any decree from which under section 102 no second 

appeal lies. 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “established 
under the Indian High Courts Act, 1861, or the Government of India Act, 1915.” 

1. Legislative changes. — The words “decree or order” have been substituted 
for the word "judgment.” See section 109, Note 1. 

2. Amendments after 1908. — See foot-note (a) to the text of the section. 


3. Scope and object of the section. — This section definitely prohibits an 
appeal to the Privy Council from a decree made by a single Judge of a High Court and 
to this extent overrides cl. 89 of the Letters Patent by virtue of cl. 44 thereof. 1 See Note 2 
on S. 109 . The object is to allow an appeal to the Privy Council only after all the remedies 

are exhausted in the Indian Courts. 2 __ 


(-42) 29 AIR 1942 Mad 368 (369) (DB). (Whether 
a document of great importance is admissible or 
not is a substantial question of law.) 

(’40) 27 AIR 1940 Oudh 397 (399, 400). (Determi¬ 
nation of question of Court-fee depended on simple 
question of fact — Held, no substantial question of 
law arose.) 

(’39) 26 AIR 1939 All 723 (724) (DB). (Question 
relating to the method of arriving at the value of 
bungalows for land acquisition is substantial ques¬ 
tion of law—Overruled on another point in A I R 
1941 All 66 : I L R (1941) All 180 (FB).) 

(’35) 22 AIR 1935 Pat 266 (267) (DB). (In ap- 
peals to the Privy Council in partition suits! the 
question of valuation itself is one of sufficient im¬ 
portance for allowing leave to appeal to His Majesty 
in Council under S. 110, C. P. Code.) 

(’39) 26 AIR 1939 Cal 35(37): ILR (1938) 1 Cal 13 
(DB). (Petition for insolvency—At date of hearing 
petitioning creditor making sworn statement as 
regards existence of debt — Court relying on pre¬ 
sumptions under S. 114, Evidence Act, holding 
debt as existing and adjudging debtor as insolvent 

_ Decision held one upon question of fact and no 

question of law arose.) 

(•35) 22 AIR 1935 Lali 91 (91) (DB). {Plaintiff 
changing allegations — High Court tindiDg them 
true and decreeing suit — No substantial question 

of law.) M 

(•37) 24 AIR 1937 Oudh 132 (13i) : 12 Luck 15 
(DB). (Where the whole object of tbeappea|which 
is sought to be argued before the Privy Coiindil is 
to challenge the act of the Executive Government 
in taking the estate of the applicant under the 


management and superintendence of the Court of 
Wards, a matter which is settled by statute law 
contained in the U. P, Court of Wards Act, the 
appeal does not involve a substantial question of 
law such as would justify the High Court in grant¬ 
ing leave to the applicant to appeal to His Majesty 

in Council.) . , .. 

(•35) 157 Ind Cas 605 (607) (DB) (Cal). (Where the 
law as to constructive res judicata has been 
applied (and correctly applied) to a set of facts 
concurrently found by two Courts in India, there 13 
no such “substantial question of law” involved in 
the case.) 

Section 111 — Note 3 

1. (’43) 30 AIR 1943 Bom 196 (196, 197) (DB). 
(Appeal from single Judge acting on original side.) 

(’24) 11 AIR 1924 Mad 399 (399):46 Mad958(DB). 
(Appeal from single Judge acting in revision.) 
f (’28) 15 AIR 1928 Cal 640 (642) : 56 Cal o 1- 

(•31) 18 AIR 1931 Bom 503 (504, 505) (DB). 

(•36) 23 AIR 1936 Pat 106 (107) (DB). (Decision of 
single Judge of High Court-Appltot.on 'or leave 
to appeal to Division Bench rej^ted— Decision re 
mains that of a single Judge and appeal to Pr y 

Council is prohibited.) « nQi «i 

[See (’42) 29 AIR 1942 Lab 169 (HO). ILR (1942) 
Lata 592 (FB). (No appeal lies to His Majesty in 
Council either under C. P. C^e, or Letters Patent 
from the decree of a single Judge of Lahore &g 
Court — There is no conflict between Cl. 29 of 
Lahore Letters Patent and tbjjgoUo*^)! 

2. (’42) 29 AIR 1942 Lah 169 (169) :I L R (1942) 

Lah 592 (FB).. 
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The prohibition, however, only applies to the decree or order of a Judge or Judges 
of a Chartered High Court and not to other High Courts. 3 But the section applies to 
chartered High Courts whether established before or after the passing of the Code 
of 1908. 4 

4. “Decree or order," meaning of. — See Notes 3, 4 and 10 on Section 109. 


Appeals to 
Federal Court. 


1 1 1 A* [Omitted by the Federal Court Act, XXI of IqUI, 

Section 2.] 


NOTE. — The above Act XXI of 1941 came into force on 1-9-1942. See Gazette of 
India dated 25-7-1942, Part I, page 1226.'. 

4 

The omitted section ill A ran as follows : 


“Where a certificate has been given under section 205 (l) of the Government 
of India Act, 1935, the three last preceding sections shall apply in relation to appeals 
to the Federal Court as they apply in relation to appeals to His Majesty in Council, 
and accordingly references' to His Majesty shall be construed as references to the 
Federal Court : 

Provided that — 


(a) so much of the said sections as delimits the cases in which an appeal will 

lie shsrtl* be construed as delimiting the cases in w’hich an appeal will lie 
without- the leavfc. of the Federal Court otherwise than on the ground that 
a substantial question of law as to the interpretation of the said Act, or 
any Order in Council made thereunder, has been wrongly decided ; 

(b) in determining-under clause (c) of section 109 w r hether the case i3 a fit 

one for appeal, and, under section 110 , whether the appeal involves a 
substantial question of law, any question of law as to the interpretation 
of the said Act, or any Order in Council made thereunder, shall be left 
out of account.’’ 


The object of repealing the section was to empower the Federal Court itself to make 
rules for regulating the presentation of appeals lying to that •Court. Such rules have 
been made and are given in Appendix IV. 


(’02) 25 Mad 555 (568) (DB). (Appeal from single 
Judge acting in revision.) 

(’84) 10 Cal 814 (817) (FB). (Clause 15 of Letters 
Patent.) 

[See (’39) 26 AIR 1939 PC 122 (127): ILR (1939) 
Kar 234 : 14 Luck 252 : 66 Ind App 160 (P C). 
(Sections 109 and 110 seem to bo intended to pro¬ 
vide for an appeal to His Majesty on the footing 
that no further appeal in India is provided.)] 

3. (’42) 29 AIR 1942 Lah 169 (169) : I L R (1942) 
Lah 692 (FB). 

(’39) 26 AIR 1939 P C 122 (126) : ILR (1939) 
Kar 234 : 14 Luck 252 : 66 Ind App 160 (1> C). 
(Decree by a single Judge of Oudh Chief Court in 
exercise of original civil jurisdiction—Privy Coun¬ 


cil refused special leave to appeal in view of the 
fact that such decree was appealable under the Oudh 
Courts Act to a Bench of the Chief Court.) 

(’17) 4 All* 1917 Lah 448 (448). (Appeal from 
the decision of a single Judge of the Chief Court of 
Punjab—See the definition of “High Court" in the 
General Clauses Act, 1897.) 

(*32) 19 AIR 1932 Oudh 163(163,164) (DB).(Oudh 
Chief Court—Not a High Court for this section.) 

[See (1856) 6 Moo Ind App 448 (455) (PC). (Deci¬ 
sion of single Judge of the Bombay Sudder Court 
as to admissibility of special appeal.)] 

4. (’42) 29 AIR 1942 Lah 169 (170) : I L R (1942) 
Lah 592 (FB). 


I 
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Savings. 


112 * [S. 616.] (1) Nothing contained 
be deemed — 


in this Code shall 

) 


(a) to bar the full and unqualified exercise 2 of His Majesty’s 
pleasure in receiving or rejecting appeals to His Majesty in 
Council, or otherwise howsoever, or 


(b) to interfere with any rules 5 made by the Judicial Committee of 
the Privy Council, and for the time. being in force, for the 
presentation of appeals to His Majesty in Council, or their 
conduct 5 before the said Judicial Committee. 

(2) Nothing herein contained applies to any matter of criminal or 
admiralty or vice-admiralty jurisdiction, or to appeals from orders and 
decrees of Prize Courts. 


(1877, S. 616; See Order 45.] 

Synopsis 


1. Legislative changes. 

2. Scope and object of the section. 

3. Prerogative of the Crown — Clause (a). 

See Note 2. 

4. Grounds for the exercise of the pre¬ 
rogative. 

5. Practice of the Privy Council. 

6. Findings of fact. 

7. New point before the Privy Council. 


8. Order as to costs. 

9. Rehearing of appeals. 

10. Remand, reception of additional evi¬ 
dence, etc. 

11. Powers of the High Courts after special 

leave is granted. 

12. Contents of the application for special 

leave. 

13. Proceedings for contempt of Court — 

Whether appeal to Privy Council lies. 


1. Legislative changes. — The words “herein contained” have been substituted 
for the words “in this chapter” occurring in the old section. 

2. Scope and object of the section. — This section does not confer a right 
upon the subject to prefer an appeal to His Majesty in Council. It merely declares that 
nothing in the Code will affect the exercise of the appellate jurisdiction which the 
Sovereign in Council undoubtedly possesses by virtue of the Royal Prerogative. His 
Majesty in Council can therefore receive or reject an appeal notwithstanding anything 
contained in Ss. 109 and 110 and notwithstanding the High Courts in India have refold 
leave to appeal on the ground that the requirements of the Code have not been satisfaed. 

3. Prerogative of the Crown — Clause (a). — See Note 2. _ 

Section 112 — Note 2 

1. (’09) 10 Cal L Jour 326 (328) (DB). 

[See also (1862) 8 Moo Ind App 270 (274) (PC). 

f('35) 22 AIR 1935 PC 158 (163)(PC). (King’sPre- 
rogative cannot be restricted or qualified save by 
express words or necessary intendment — If such 
limitation is by Dominion or Colonial Act, Aot must 
deal with it expressly and such Aot must have been 
passed by Legislature endowed with requisite 
power.) 

(’39) 26 AIR 1939 l’C 122 (127) : 66 Ind App 160: 

ILR (1939) Kar (PC) 234:14 Luck 252(PC). (Privy 
Council cannot be asked at appellant’s option to 
function as concurrent Court of first appeal.)] 

2. (1843) 3 Moo Ind App 220 (224) (PC), 
f (1841) 2 Moo Ind App 428 (434) (PC). 

(1847) 4 Moo Ind App 220 (222) (PC). 


f (1850) 4 Moo Ind App 353 (361) (PC). 

(1852) 5 Moo Ind App 196 (198, 199) (PC). 

(1859) 7 Moo Ind App 555 (570) (PC). 

(1860) 8 Moo Ind App 265 (267) (PC). 

(1862) 8 Moo Ind App 270 (274) (PC). 

(1862) 9 Moo Ind App 168 (194) (PC). (In <*** 
the Judicial Committee declined to determine the 
question of the Royal Prerogative to admit an 

appeal in a oriminal matter.) 

(’68) 12 Moo Ind App 107 (111, H2) (PC). 

(’70) 13 Moo Ind App 532 (541) (PC). 

(’73) 1 Ind App 72 (75) (PC). 

(’90) 15 Bom 155 (158) : 18 Ind.App 6 (PC); 

(’99) 21 All 496 (496, 497) : 26 Ind App 58 (PC). 
(*94) 17 All 112 (116) : 22 App Ind 1 (PC). 

(’ll) 13 Cal L Jour 607 (509) (DB). 

C18) 5 AIR 1918 PC 312 (312) (PC). 
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4. Grounds for the exercise of the prerogative. — Special leave under 
this section will not be granted as a matter of course. 1 It will be refused where the 
question involved is merely one of practice or of form or of costs 2 or where the refusal of 
the High Court to grant leave is not shown to be wrong. 8 Again, the Judicial Committee 
will not entertain an application for leave to appeal against an act of State. 4 But leave 
will be granted where the question involved is an important or substantial question of 
law of general interest t even though the value of the subject-matter of the appeal is 
below Rs. 10,000 or the application to the High Court is time-barred. 6 


5. Practice of the Privy Council -The provisions of the Code do not apply 

to the procedure of the Privy Council in hearing appeals from India but the Privy Council 
may follow the rules contained in such provisions where it considers them to be based on 
sound principles. 1 See also Notes 6 to 10 and 12 and the undermentioned cases. 2 


(1865) 10 Moo Ind App 313 (321) (PC). (Special 
leave to appeal granted notwithstanding that no 
application had been made for such leave to the 
Court below.) 

(*39) 26 AIR 1939 P C 122 (127): ILR (1939) Kar 
(PC) 234:14 Luck 252:66 Ind App 160 (PC). (The 
discretion which S. 112 affirms and maintains 
applies to the rejecting as well as to the receiving 
of appeals and the prerogative is not wholly or 
finally concluded by the provisions of S. 109.) 
[See (’27) 14 AIR 1927 P C 264 (265) (PC). (The 
first consideration of the Privy Council is to secure 
if possible substantial justice.)] 

Note 4 

1. ('70) 13 Moo Ind App 433 (437) (PC). (Subject- 
matter of the suit under the appealable value — 
Grounds of appeal peculiar to the particular case 
—Leave to appeal refused.) 

(•10) 1910 Pun Re No. 97 : 1911 Pun L R No. 11, 
p. 31 (105, 108) (D13). 

(’75) 2 Ind App 205 (206. 209) (PC). (Preliminary 
objection before Privy Council — Leave of High 
Court ultra vires — Other proceedings in India 
more satisfactory — Special leave refused.) 

2. (’72) 9 Bom H C R 398 (401). (Practice.) 

(’32) 19 AIR 1932 P C 13 (21) : 59 Ind App 1 : G 

Luck 556 (PC). (Costs.) 

(’99) 27 Cal 333 (335): 27 Ind App 79 (PC). (Form.) 
+ (1837) 1 Moo Ind App 470 (479) (PC). (Costs.) 

3. (*02) 30 Cal 309 (315, 316): 30 Ind App 20 (PC). 
(’90) 15 Bom 155 (158) : 18 Ind App 6 (PC). 

4 . t (’04) 32 Cal 1 (4. 5) : 31 Ind App 239 (PC). 
(Order of the Viceroy deposing a Maharaja.) 

(1854) 5 Moo Ind App 499 (509, 510) (PC). (Order 
against non-judicial acts, such as an act of Governor 
of Bombay in Council in administration of estate 
of a Nawab.) 

(’70) 13 Moo Ind App 343 (34G) (PC). (Dismissalof 
Munsif for corruption.) 

5. (’01) 24 All 174 (177, 178): 29 Ind App 46 (PC). 
(Before applying for special leave an application 
under Section 109 (c) of the Code should ordinarily 
be made to the High Court.) 

(’68) 5 Moo P C (N S) 67 (72) (PC), 
f (1859) 8 Moo Ind App 1 (17) (PC). (Question 
affecting tora giras hug in Bombay Presidency.) 
(1860) 8 Moo Ind App 103 (120) (PC). 

(’99) 3 Cal W N ccxxxviii. 

(1900) 23 All 227 (231) : 28 Ind App 11 (PC). 

(’ll) 13 Cal L Jour 681 (685) (DB). 


(’06) 33 Cal 893 (894) : 33 Ind App 106 (PC). 
*(’07) 30 Mad 185 (188) : 34 Ind App 93 (PC). 
(Question touching the rights of religious bodies in 
regard to public processions.) 

(’03) 27 Bom 415 (418) (DB). (Important question 
affecting companies.) 

t (I860) 8 Moo Ind App 265 (267) (PC). (A ques¬ 
tion of tenure service affecting other suits.) 

(1860) 8 Moo Ind App 339 (351, 352) (PC). (Con¬ 
struction of an Act of Parliament.) 

(’73) 1 Ind App 268 (275, 276) (PC). (Special appeal 
on the ground of conflict of decisions.) 

(1862) 8 Moo Ind App 270 (274) (PC). (Where the 
Judicial Commissioner of Oudh had no power 
under Statute or Charter to grant leave.) 

(’68) 12 Moo Ind App 107 (111, 112) (PC). (Where, 
owing to change of rule, period for leave to appeal 
had expired pending review proceedings and there 
was no default of petitioner, the Privy Council 
gave special leave.) 

(’97) 19 All 95 (97) : 23 Ind App 167 (PC). (Where 
the High Court had granted leave in only one of 
two cross-appeals.) 

( 15) 19 Cal W N xii. (Where the High Court had 
granted leave in only one of the two connected suits.) 
(’70) 13 Moo Ind App 532 (540, 541) (PC). (Special 
circumstances of the case.) 

(’15) 19 Cal W N exxv. (Question of jurisdiction to 
try suit or appeal.) 

t See also (’13) 36 Mad 501 (521) : 21 Ind Cas 369 
(371, 372) : 40 Ind App 193 (PC). (Wholly in¬ 
admissible evidence used to the grave prejudice of 
accused.) 

(’33) 57 Cal L Jour 335 (371) (PC). (Important 
question of law sufficient—Construction of R. 36 
Chapter 10 of Calcutta High Court Original Side 
Rules.)] 


1. (’40) 27 A I R 1940 Oudh 164 (170) : 15 Luck 

619 (DB). (Their Lordships of the Privy Council 

‘\ re .. n ° t bo “ n(1 b y tbe provisions of the Code of 
Civil Procedure.) 

(’37) 24 A I R 1937 P C 233 (234) : 64 Ind Ann 
250 : 31 Sind L R 590 : ILR (1937) All 655 (PCf 
(Rule in Section 99 applied.) U 

[Sec also (’42) 29 AIR 1942 Lah 279 (279) • irn 
(1942) Lah 518. (The previsions of the Code a® 

o S , U .fe C o to rules made b y the Judicial Committee )1 

2. (’16) 3 AIR 1916 P C 227 (229) : 44 Ca 573 • 

44 Ind App 39 (PC). (Whero an appeal is heard 
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6. Findings of fact. — lb is a long established role of practice of the Board 
that it will not, as a general rule, disturb concurrent, findings of fact by two Courts in 
India, 1 though such findings do not always or necessarily prevent their Lordships from. 


ex parte it is the duty of the counsel to place 
before the Board adverse as well as favourable 
authorities.) 

(’32) 19 AIR 1932 P C 36 (38, 39, 40) (PC). (It is 
not Board’s duty to act as draftsman of foreign 
Acts.) 

(’32) 19 AIR 1932 P C 251 (251, 252) (PC). (Jodi- 
cial Commissioner of Central Provinces reporting 
that decree is a consent decree—Appeal is incom¬ 
petent and other statements as to sufficiency of 
consent need not be considered.) 

(’34) 21 AIR 1934 P C 29 (30) : 61 Cal 221 : 61 
Ind App 29 (PC). (High Court not proceeding on 
inadmissible evidence or inapplicable principles— 
No interference.) 

(’14) 1 AUl 1914 P C 65 (66) : 36 All 284 : 41 Ind 
App 104 (PC). (Appellant guilty of non-prosecution 
of appeal before the Privy Council—Appeal auto¬ 
matically stands dismissed—No need for order of 
dismissal.) 

(’89) 17 Cal 693 (694) (PC). (Appellant after trans¬ 
mission of appeal to England obtained leave of 
High Court to withdraw it. Interests of a minor 
party affected by withdrawal. The Privy Council 
ordered substitution of minor’s guardian as appel¬ 
lant for costs.) 

(1856) 6 Moo Ind App 346 (347) (PC). (Admission 
of appeal to Privy Council—No further steps taken 
by the appellant. Judicial Committee on a petition 
by respondent and upon a certificate of non-pro¬ 
secution by the Registrar of the High Court dis¬ 
missed the appeal.) 

(’24) 11 AIR 1924 P C 208 (208, 209) (PC). (In a 
case where the lower Appellate Court reversed a 
finding of fact such as adoption, the Privy Council 
simply expressed its agreement with the lower 
Appellate Court without giving any reasons.) 

(’25) 12 AIR 1925 P C 111 (112) : 52 Ind App 
110 : 49 Bom 241 (PC). (No application to the 
Privy Council lies to interpret a previous order in 
Council unless on regular appeal except for special 

reasons.) __ x _ a * 

(•30) 17 AIR 1930 P C 196 (197) : 57 Ind App 
186 : 52 All 277 (PC). (Special leave granted on 
incorrect valuation of subject-matter — Leave can 
bo rescinded without an application by re3pon- 

rsiVlS AIR 1931 PC 22 (22): 57 Ind App 279: 10 
Tat 86 (PC). (Special leave to appeal granted on 
cx parte application-Board is not precluded from 
going into question of competency of appeal on 
facts being known.) 

(’85) 11 Cal 379 (385) : 12 Ind App 47 (PC). (Mere 
want of particularity in pleadings in the absence of 
consequent injustice will not be a ground for set¬ 
ting aside decree.) 

(’27) 14 AIR 1927 Mad 1088 (1089). (Death of res¬ 
pondent pending Privy Council appeal— Order in 
appeal valid and executable.) 

(■35) 22 AIR 1935 I* C 197 (198) (PC). (Special 
leave granted only as to area open to compensation 
_Question of quantum not allowed — Question of 


area not determinable without opening question of 
quantum— Held , appeal must fail.) 

(’35) 22 AIR 1935 P C 36 (39) : 62 Ind App 40 ; 
14 Pat 327 (PC). (In the absence of sufficient rea¬ 
son Privy Council will not interfere with discretion 
of the Courts in India.) 

(’37) 24 AIR 1937 Bom 433 (445) (DB). (Provisions 
of Code do not apply to Privy Council appeals— 
Death of respondent pending Privy Counoil appeal 
—Privy Council decree is not nullity though legal 
representative not substituted.) 

Note 6 

1. (’43) 30 A I R 1943 P C 121 (124) (PC). (Will 
executed by Indian in English—Construction of, 
by Courts in India—Interference with—Hesitation 
of Privy Council.) 

(’42) 29 AIR 1942 P C 54 (57) : I L R (1943) Mad 
1 : 69 Ind App 110 : I L R (1942) Kar (P C) 111 
(PC). 

(’42) 29 AIR 1942 P C 19 (21) (PC). 

(’41) I L R (1941) Kar (PC) 123 (126): 195 Ind Cas 
624 (625) (PC). 

(’40) 27 A I R 1940 P C 24 (26) : 67 Ind App 32 : 
ILR (1940) 1 Cal 266 : I L R (1940) Kar (PC) 47 
(PC). 

(’39) 26 AIR 1939 P C 249 (252) : ILR (1940) Kar 
(PC) 1 (PC). 

(’39) 183 Ind Cas 194 (195) (PC). 

(1854) 6 Moo Ind App 27 (49) (PC). (Credibility of 

witnesses.) 

(’32) 19 AIR 1932 P C 50 (51) (PC). 

*(’32) 19 AIR 1932 P C 89 (90) : 59 Ind App 147 : 

7 Luck 64 (PC). (Unless there has been a miscar¬ 
riage of'justice or violation of some principle of 
law.) 

(’32) 19 AIR 1932 P C 231 (234) (PC). (Importance 
of the rule is to discourage consideration of facts 
found by two Courts concurrently.) 

+ (’33) 20 AIR 1933 P C 120 (121) (PC). 

(1861) 8 Moo Ind App 477 (489) (PC). 

(’67) 7 Suth W R 27 (27) : 11 Moo Ind App 213 

(’68) 10 Suth W R 10 (10): 11 Moo Ind App 19 (PC). 
(’69) 11 Suth W R 1 (1): 12 Moo Ind App 145 (PC). 
(’69) 11 Suth W R 35 (38) (PC). 

(’71) 16 Suth W R 16 (17, 18) (PC)._ 

+ (’72) 14 Moo Ind App 401 (410, 411) (PC). 

(’73) 19 Suth W R 275 (276) (PC). 

(’74) 1 Ind App 144 (156) : 21 Suth W B 21 (21) 

(PC). 

(’89) 12 Mad 512 (515) (PC). , pn 

(’92) 19 Cal 452 (461) : 19 Ind App 101 (PC). 

(Question of adoption.) , no 

(’96) 23 Cal 918 (921, 922) : 23 Ind App 102 (PC • 
(Question whether the defendant had attained full 
age at the time he executed mortgages.) 

(’98) 25 Cal 189 (194) : 24 Ind App 1»3 IPC). 

(’99) 3 Cal W N 249 (249) (PC). (Question whether 

defendants held upon one kind of tenure 

*(’01) 28^Cal 1 (4) : 27 Ind App 166 (PC). 

(’01) 28 Cal 190 (193, 194) (SB). 
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examining the whole evidence and acting upon their own independent judgment. 2 The 
rule is based upon the special advantages which the Judges in India possess for appreciation 
of evidence, viz., familiarity with the habits and practices of the country, its manners and 
customs and local conditions and also the opportunity of judging the parol evidence by 
seeing the witnesses under examination and by inspecting the original documents. 3 The 


(*01) 25 Bom 332 (336) (PC). (Question of malice 
and reasonable and probable cause in a suit for 
damages for malicious prosecution.) 

(•02) 25 Mad 215 (219) : 29 Ind App 38 (PC). 

(•08) 35 Cal 271 (274) : 35 Ind App 67 (PC). 

(’09) 31 All 557 (570) : 36 Ind App 210 : 13 Oudh 
Cas 183 (PC). (Existence of custom.) 

(’12) 17 Ind Cas 733 (733) (PC). 

(’13) 15 Bom L R 463 (466) (PC). 

(’13) 41 Ind App 51 (62) (PC). 

(’13) 17 Cal W N 389 (393) (PC). 

(’13) 40 Cal 879 (889, 890) : 40 Ind App 156 : 18 
Cal L Jour 70 (73) (PC). 

(’13) 18 Ind Cas 91 (92) (PC). 

(’13) 40 Cal 288 (296) : 1913 Pun Re No. 26 (PC). 
(’71) 15 Suth W R 37 (37) (PC). 

+ (’14) 1 AIR 1914 PC 82 (84) (PC). 

(’18) 5 AIR 1918 P C 225 (226) (PC), 
t (’20) 7 AIR 1920 PC 4 (6) : 43 Mad 650: 47 Ind 
App 99 (PC). (Concurrent finding of fact — Rea¬ 
sons for finding not consistent — Evidence was 
examined.) 

(’20) 7 AIR 1920 P C 87 (87) (PC). 

(’20) 7 AIR 1920 P C 88 (90) (PC). 

(’22) 9 AIR 1922 P C 105 (105) : 45 Mad 207 : 49 
Ind App 67 (PC). 

(’23) 10 AIR 1923 P C 21 (22) : 2 Pat 230 : 50 Ind 
App 58 (PC). 

(’24) 11 AIR 1924 P C 232 (232) (PC). 

(’25) 12 AIR 1925 P C 31 (32) (PC). 

(’26) 97 Ind Cas 287 (288) (PC). 

(’26) 99 Ind Cas 427 (428) (PC). 

(’25) 12 AIR 1925 P C 174 (174) (PC). 

(’27) 14 AIR 1927 P C 27 (30) (PC), 
f (’29) 16 AIR 1929 P C 38 (39) (PC). 

(’31) 18 AIR 1931 P C 68 (69) (PC). 

(•37) 168 Ind Cas 737 (738) (PC). 

(’36) 161 Ind Cas 589 (589) (PC). 

(’35) 156 Ind Cas 843 (843) (PC). 

*(•39) 26 AIR 1939 PC 152 (156): ILR (1939) Kar 
(PC) 258 (PC). (No proof that findings were arrived 
at by error of method or neglect of any aspect of 
evidence—Findings would not be disturbed.) 

(•35) 22 AIR 1935 P C 71 (72) (PC). (Question 
whether by custom women are excluded from in¬ 
heritance is one of fact, and the Privy Council will 
not interfere with the concurrent findings of the 
Courts in India negativing such a custom.) 

(’35) 22 AIR 1935 P C 92 (93) (PC). 

( 35) 22 AIR 1935 1* C 146 (149) (PC). (Appellant 
cannot go beind concurrent findings of fact of 
lower Courts.) 

(’36) 23 AIR 1936 P C 198 (198): 63 Ind App 295: 
58 All 397 (PC). 

(’36) 23 AIR 1936 P C 332 (333): 63 Ind App 441: 
16 Pat 1 (PC). 

(’37) 24 AIR 1937 P C 157 (160) (PC). (Concurrent 
findings of fact of the lower Courts on the question 
of navigability of a certain river based on docu¬ 
mentary or historical writing cannot be interfered 


with as it does not involve a question of law as to 
the construction of the documents or the writings 
produced in evidence but only a question as to the 
effect to be given as evidence to the historical writ¬ 
ings which referred to the state and the use of the 
river in the pa3t.) 

(’37) 24 AIR 1937 P C 310 (311): 31 Sind L R 702 
(PC). 

*(’38) 25 AIR 1938 P C 183 (183) : 32 Sind L R 
545 (PC). 

t(’39) 182 Ind Cas 416 (416) (PC). (No interference 
unless finding is shown to be erroneous beyond 
shadow of doubt.) 

2. (’41) 28 AIR 1941 P C 55 (56) (PC). (No doubt 
the rule as to concurrent findings of fact is not so 
rigid that it might not be departed from if such a 
state of things existed ns factsappearing from some 
undisputed document which are completely distruc- 

tive of the findings of fact.) 

(1849) 4 Moo Ind App 431 (433) (PC). 

*(1865) 10 Moo Ind App 429 (436) (PC), 
t (’09) 31 All 457 (474) : 36 Ind App 15 : 12 Oudh 
Cas 304 (PC). (Concurrent finding though not 
binding is entitled to greatest weight.) 

3. (’43) 30 AIR 1943 P C 108 (109) (PC). (Evidence 
as to cause and origin of fire.) 

(’42) 202 Ind Cas 373 (376) (PC). 

(’40) 27 AIR 1940 P C 93 (97) : I L R (1940) Kar 
(PC) 235 (PC). (Witness examined on commission 
by trial Court — Judges of High Court having 

advantage of seeing demeanour of witness in witness 
box—Their appreciation of evidence should not be 
rejected.) 

*(’94) 21 Cal 997 (1002) : 21 Ind App 163 (PC) 
(’32) 19 AIR 1932 P C 152 (153) : 10 Rang 261 59 
Ind App 216 (PC). K 

t (’32) 19 AIR 1932 P C 69 (73) (PC), 
t (’32) 19 AIR 1932 P C 13 (19) : 59 Ind App 1: 6 

LiUck 556 (PC). (Evidence on commission_Wit- 

ness not seen by any Court—Opinion of Appellate 
Court preferred.) 

t (’33) 20 AIR 1933 P C 46 (47) (PC). 

(’93) 20 Cal 560 (572) : 20 Ind App 38 (PC) 
t t Cl 8) 6 AIR 1918 PC 10 ( 11 ) : 21 Oudh Cas 104 
(PC). (Trial Court’s judgment based not on appre¬ 
ciation of witnesses but on probabilities— Appol- 
late Court’s judgment though contrary to that of 
the trial Court will not be disturbed.) 

(’06) 28 All 215 (218, 219) : 33 Ind App 53 (PC) 

( 99) 22 Mad 515 (518) : 26 Ind App 55 (PC) 

(’67J 11 Moo Ind App 194 (208) (PC). 

(1854) 6 Moo Ind App 27 (49, 50) (PC). 

*(’1861) 9 Moo Ind App 66 (87) (PC), 
t (1863) 9 Moo Ind App 456 (478) (PC) 

(1865) 2 Suth W It 1 (4) (PC). '* 

(’80) 5 Cal L Rep 430 (434, 435, 436) (PC) 

(’66) 5 Suth W R 3 (3, 7) : 7 Moo Ind A 

(’21) 8 AIR 1921 P C 231 (233) (PC) 

(’72) 17 Suth W R 185 (187) (PC). ' 
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weight to be attached to concurrent findings of the Courts in India is not detracted in 
any way by any of the following circumstances : 

(1) that the two Courts differ in their reasons in arriving at the finding; 4 

(2) that the Courts differ in their view of the weight to be given to any ‘particular 

piece of evidence; 6 

(3) that the Judges composing the Bench which concurred in the finding of the 

lower Court are not unanimous in their finding; 8 

( 4 ) that the materials before the two Courts were not entirely the same, owing 

to the admission of additional evidence by the Appellate Court; 7 

(5) that the lower Court had not considered part of the evidence though coming 

to the same conclusion; 8 

(G) that the judgments of the Courts are not exhaustive enough to show that 
every minute and elementary consideration was present to the minds of 
the Judges; 9 

(7) that the nature of the question discussed and the character of evidence on 
record justify equally either view of the matter. 10 


In exceptional circumstances and for very strong reasons, the Privy Council will 
interfere even with the concurrent findings of fact in order to avoid injustice being done. 11 
The following circumstances have been held to justify interference by the Privy Council 
with concurrent findings of fact — 

(1) plain miscarriage of justice in the conduct of the trial or the decision of 

the Court; 12 

(2) violation or improper application of any principle of law , evidence, or 

procedure or the fact of the Court having clearly fallen into an error 
apparent on the documents; 13 

(3) inadmissible evidence forming the basis of the finding; 11 


\ (1849) 4 Moo Ind App 431 (433) (PC). 

(’04) 26 All 581 (586) : 31 Ind App 217 : 7 Oudh 
Cas 290 (PC). 

f ('39) 182 Ind Cas 416 (417) (PC). 

[See (’67) 11 Moo Ind App 177 (187, 183) (PC).] 

4 . + (’93) 20 Cal 847 (852) : 20 Ind App 95 (PC). 
(’27) 14 AIR 1927 Mad 443 (444) (DB). 

(•24) 11 AIR 1924 P C 113 (115) : 5 Lab 200 : 51 
Ind App 182 (PC). 

(’03) 25 All 1 (17) : 29 Ind App 203 (PC), 
f (’38) 25 AIR 1938 P C 67 169) : 65 Ind App 66 : 
32 Sind L R 374 : I L R (1938) 2 Cal 72 (PC). 
Also see Ss. 100 & 101, Note 54. 

5. (’03) 30 Cal 303 (308) : 30 Ind App 41 (PC). 

6. (’22) 9 AIR 1922 P C 159 (160) : 48 Cal 856 : 

48 Ind App 114 (PC). 

7. (’97) 24 Cal 1 (6) : 23 Ind App 97 (PC). 

C See also (’72) 9 Beng L R 364 (369, 371) (PC). 
(Soiiio evidence wrongly admitted — Rest will be 
considered.) 

(•71) 15 Suth W R 8 (9) (PC) (Do.) 
f (’09) 36 Cal 833 (839, 840) : 36 Ind App 221 
(PC). (Finding by the trial Court—Separate find¬ 
ing given by the High Court on additional evi¬ 
dence — Privy Council refused to disturb the 
finding of the High Court.)] 

8 . f (’90) 17 Cal 882 (884) : 17 Ind App 70 (PC). 
(•81) 3 Mad 384 (392) : 8 Ind App 149 (PC). 


(’35) 22 AIR 1935 P C 146 (149) (PC). 

9. (’12) 34 All 455 (463) : 39 Ind App 156 : 15 
Oudh Cas 271 (PC). 

10. (’08) 35 Cal 271 (274) : 35 Ind App 67 (PC), 
f (’66) 5 Suth W R 79 (80) (PC). 

(’71) 16 Suth W R 9 (11) (PC). 

11. + (’14) 1 AIR 1914 P C 184 (188) (PC). 

+ (’33) 20 AIR 1933 P C 26 (27) (PC). 

(’29) 16 AIR 1929 P C 24 (24) : 52 Mad 175 : 56 
Ind App 21 (PC). 

(’22) 9 AIR 1922 P C 356 (357) : 1 Pat 741 : 49 
Ind App 342 (PC). 

(’89) 16 Cal 753 (755) : 16 Ind App 125 (PC). 

(’69) 11 Suth W R 35 (38) (PC). 

(’06) 28 All 219 (222,223)'(PC). (Mere fact that the 
Courts below do not agree on all the steps which 
lead to one and the same conclusion is no reason 
for disturbing concurrent finding of fact.) 

See also cases in foot-notes 12 to 23. 

12. (’72) 14 Moo Ind App 453 (460) (PC). 

(’38) 25 AIR 1933 P C 183 (183): 32 Sind L R 545 
(PC). 

13. (’71) 15 Suth WR5 (5) PC). 

*(’04) 31 Cal 871 (884) : 31 Ind App 127 (PC), 
f (’87) 14 Cal 296 (306, 307) : 14 Ind App 7 (PC). 
(1849) 4 Moo Ind App 414 (430) (PC). 

14. (’72) 10 Beng L R 301 (311) (PC). 

*(’39) 26 AIR 1939 PC 146 (149) (PC). 
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(4) the judge misdirecting himself by omitting to deal with the real questions 

raised in issue and drawing wrong inferences from the evidence ; 15 

(5) finding of fact being based on an error of law or a misconstruction of 

documents ; 10 

(G) that important questions of law underlie the findings or that law is mixed 
up largely with facts ; 17 

(7) that the lower Court had not seen the witnesses under examination; 18 

(8) that the High Court has clearly misunderstood or failed to appreciate 

material evidence in the case thereby necessarily coming to a wrong 
conclusion ; 19 

(9) that there is no evidence to support a finding ; 20 

(10) that questions of fact undecided by the lower Courts require to be decided 

by the Privy Council in order to enable the respondent to meet the 
appellant's points of law ; 21 

(11) that the case involves a question of jurisdiction of an important and 

delicate character , new to the Courts in India ; 23 

(12) that the dispute is one as to custom which is a mixed question of law and fact; 23 

Even in the case of findings of fact which are not concurrent the Privy Council 
will not interfere unless it is satisfied that the conclusions of the High Court are clearly 
erroneous. 24 

It may also be remembered that in appeals from decrees on second appeals a 
finding of fact is as binding on their Lordships of the Judicial Committee as on the Court 
of second appeal in India. 26 


7. New point before the Privy Council. — Though in exceptional cases a 
new point may be allowed to be raised for the first time before the Privy Council, 1 yet 


f (’35) 22 AIR 1935 I* C 175 (179) (PC). (Fact that 
trial Court has seen witnesses is not important if 
decision is based on inadmissible evidence.) 

15. *i*(’25) 12 AIR 1925 P C 122 (123) (PC). 

(*69) 12 Moo Ind App 507 (520, 521) (PC). 

\ (’29) 10 AIR 1929 P C 38 (40) (PC). 

(’69) 13 Moo Ind App 232 (244, 246) (PC). 

16. I (’29) 16 AIR 1929 P C 38 (39, 40) (PC). 

\ (’14) 22 Ind Cas 51 (52) (PC). 

(•19) 6 AIR 1919 P C 60 (61): 42 All 152(156, 157): 
46 Ind App 197 (PC). 

(’81) 3 Mad 384 (392) : 8 Ind App 149 (PC). 

17. t (’25) 12 AIR 1925 P C 122 (123) (PC). 

(’77) 1 Mad 252 (258) : 4 Ind App 109 (PC). 

18. (’28) 15 AIR 1928 PC 39(40):24 NagLR 40 (PC), 
(’ll) 1 AIR 1914 P C 184 (188) (PC). 

19. +(’25) 12 AIR 1925 P C 280 (288) : 52 Ind 
App 418 : 5 pat 135 (PC). 

(’35) 22 AIR 1935 1» C 73 (78) (PC). (Failure to 
consider material evidence.) 

20. (’ll) 1 AIR 1914 P C 67 (71):41 Cal 972 (987 
989) : 11 Ind App 110 (PC). 

(’18) 5 AIR 1918 P C 339 (343) (PC). 

21. (’20) 7 AIR 1920 P C 181 (190) (PC). 

22. (’72) Ind App Supp Vol 106 (118). 

23. (’17) 4 AIR 1917 P C 33 (39) : 40 Mad 709 : 
44 Ind App 147 (PC). 

(’99) 22 Mad 515 (518):26 Ind App 65 (PC). (Ques¬ 
tion of custom treated as one of law by both parties 
and no error of law shown.) 


Also see Ss. 100 and 101, Note 21. 

24. (’42) 29 AIR 1942 1> C 61 (62) : I L R (1942) 
Kar P C 157 (PC). (Question whether certain 
items should be allowed on one side or the other in 
taking accounts of partnership is purely one of fact.) 

(’34) 21 A I R 1934 P C 81 (83) : 61 Ind App 
158 : 12 Rang 194 (PC). (Burden of so satisfying 
the Privy Council is on the appellant.) 

[Sec also (’36) 23 AIR 1936 P C 147 (150) (PC). 
(Privy Council would be slow to differ from the 
view of the trial Judge who has 3eeu tho witnesses 
when they were being examined as to the effect of 
such evidence, especially in a case where the 
language used often has a local significance by no 
means identical with the English words into 
which the native words are translated).) 

25. (’89) 16 Cal 753 (755) : 16 Ind App 125 (PC). 
(’91) 19 Cal 253 (259, 260) : 19 Ind App 48 (PC). 
(’90) 17 Cal 246 (249) (l’C). 

t (’28) 15 AIR 1928 P C 219 (221) (PC). 

(’87) 14 Cal 740 (748) : 14 Ind App 101 (PC). 

(’72) 12 Beng L R 107 (108) (PC). (Special leave 
in appeals from decrees on second appeal on 
questions of fact granted only under special circum¬ 
stances.) 

+ (’27) 14 AIR 1927 P C 117 (119) : 54 Ind App 
196 : 54 Cal 586 (PC). 

Note 7 

1. +(’15) 2 AIR 1915 P C 172 (173) (PC). (A new 
defence.) 


4CPC. 67. 
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as a general rule such a point is disallowed where it ought to have been raised in and 
considered by the Courts in India. 2 Mere technical objections taken for the first time 


(’32) 19 AIK 1932 P C 28 (31) : 59 Ind App 29: 
59 Cal 1012 (PC). (New claim for abated rent 
under a kabuliyat allowed on payment of costs.) 
(’32) 19 AIR 1932 P C 51 (52) : 69 Ind App 121 : 
53 All 990 (PC). (New point as to non-maintain¬ 
ability of the suit owing to want of previous sanc¬ 
tion of Local Government under S. 93, C. P. Code, 
allowed to be raised.) 

(’ll) 33 All 344 (355, 356) : 38 Ind App 104 : 14 
Oudh Cas 133 (PC). (A new interpretation of a 
document.) 

(’68) 9 Suth W R 9 (10) (PC). 

(’34) 21 AIR 1934 P C 213 (216): 61 Ind App 378: 
56 All 634 (PC). (One of the grounds in appeal 
before High Court not argued—It can be considered 
by Privy Council, where the point was one of law 
and required no fresh evidence.) 

(’35) 22 AIR 1935 P C 108 (114) : 57 All 314 : 62 
Ind App 115 (PC). (Where a party has not raised 
certain defence in the High Court or has abandon¬ 
ed it, the Privy Council grants leave to raise such 
defence before it only in exceptional cases, and there 
is no distinction in principle between the position 
of an appellant who abandons in the High Court 
a ground of appeal of which he had given notice 
and the position of a respondent in the High Court 
who does not raise a point in his favour which was 
open to him without notice. It is quite true that it 
would be open to the Board on proper terms to 
refer to the High Court this question for their 
consideration. But even that the Board would not 
do except under special circumstances.) 

2. (’41) 28 AIR 1941 P C 120 (123) : I L R (1941) 
Kar PC 155 : I L R (1942) Lah 1 : 68 Ind App 
155 (PC). 

(’40) 27 A I R 1940 P C 147 (149) : I L R (1940) 
Kar P C 341 : 67 Ind App 377 (PC). (Question 
whether a party was pardanashin lady, not raised 
at the trial not allowed by the Privy Council.) 

(»40) 27 AIR 1940 P C 145 (146) : ILR (1940) Kar 
P C 282 (PC). (Mortgage by members of joint 
Hindu family on behalf of themselves and their 
minor sons—Suit by mortgagee—Relief that judg¬ 
ment should be given against minor sons of each 
of mortgagors as well held could not be sought for 
for first time in Privy Council appeal.) 

(’40) 27 AIR 1940 P C 30 (32) : 67 Ind App 102 : 
ILR (1940) Kar P C 76 (PC). (A plea raised for 
the first time in appeal to the Privy Council can¬ 
not be entertained at that stage if the Board is not 
satisfied that the evidence already taken establishes 
beyond doubt that the faots, if fully investigated, 
would have supported the plea.) 

(’39) 26 AIR 1939 P C 249 (252) : I L R (1940) 
Kar PCI (PC). (Objection regarding admissi¬ 
bility of evidence not raised in petition under 
Ss. 109 and 110 cannot be allowed to be raised in 
Privy Council appeal.) 

(’12) 34 All 57 (62) (PC). 

(’32) 19 AIR 1932 P C 118 (121): 59 Ind App 161 : 

10 Rang 242 (PC). (Invalidity of document owing 
to non-registration—Not raised in Court below 
— Circumstances and facts not admitted — Not 
allowed to be raised.) 


(’33) 20 AIR 1933 P C 117 (117) (PC). 

(’33) 20 AIR 1933 PC 164 (166, 167) (PC). (Plea 
of genuine sale sought to be converted for the first 
time in Privy Council to one of gift.) 

(’34) 21 AIR 1934 P C 108 (111): 58 Bom 306: 61 
Ind App 190 (PC). (New defence — Not raised in 
written statement nor considered by Courts below 
—Disallowed.) 

t (1843) 3 Moo Ind App 229 (242) (PC). (Objection 
which if taken might have been cured but not 
taken below, shall not be taken in appellate 
Court.) 

(’13) 35 All 227 (238) : 40 Ind App 74 (PC). 

(’28) 15 AIR 1928 PC 106 (107) (PC). (Question of 
wakf being public or private not raised in the lower 
Courts—Privy Council refused to entertain.) 

(’69) 11 Suth W R 27 (28) : 12 Moo Ind App 470 
(PC). (A new ground of defence not in issues.) 
(’28) 15 AIR 1928 PC 39(43): 24 Nag LR 40 (PC). 
(New defence.) 

(’28) 15 AIR 1928 PC 47 (48) (PC). (New plea of 
limitation based on new facts.) 

(’16) 3 AIR 1916 P C 166 (168) (PC). (A question 
abandoned in the appeal Court in India.) 

(’07) 34 Cal 709 (710) : 34 Ind App 164 (PC). 
(Question of fact decided against appellant, and 
not raised in High Court.) 

(’18) 5 AIR 1918 P C 53 (53): 40 All 497 (PC). 

(’18) 5 AIR 1918 P G 173 (177) : 43 Mad 174 : 45 
Ind App 195 (PC). 

(’86) 12 Cal 239 (246): 12 Ind App 166 (PC). (Point 
not in issue or before the lower Court.) 

(’71) 14 Moo Ind App 176 (196) (PC). (Do.) 

(’98) 25 Cal 187 (189): 24 Ind App 191 (PC). (Point 
not raised in plaint or Courts below.) 

(’14) 1 AIR 1914 P C 137 (140): 37 Mad 227 (PC). 

(Point not raised in Courts below.) 

(’17) 4 AIR 1917 P C 197 (200) (PC). (New plea 
not raised in lower Courts.) 

(’24) 11 AIR 1924 P C 123 (123) (PC). (Subsidiary 
points not raised or canvassed in Courts below.) 

(’25) 12 AIR 1925 P C 118 (122): 52 Cal 482: 21 
Nag L R 50: 52 Ind App 231 (PC). (Objections to 
frame of decree.) 

(’26) 13 AIR 1926 P C 41 (43, 46): 53 Cal 533: 53 
Ind App 100 (PC). (Argument whioh has not been 
sifted in the Courts below cannot be entertained.) 
(’99) 22 Mad 515 (518) : 26 Ind App 55 (PC). 
(Objection taken for the first time before the Privy 
Council.) 

(’94) 21 Cal 997 (1004, 1005) : 21 Ind App 163 
(PC)* 

(’39) 26 AIR 1939 P C 114 (116) : ILR (1939) Kar. 
160 (PC). (Contention not put forward before the 
trial Court or High Court.) 

(*39) 26 AIR 1939 P C 143 (145) (PC). (Partin not 
taking objection to reception of certain evidence 
in Court of Appeal when professionally represented 

_ Such objection cannot prevail for first time in 

Privy Council appeal.) ___ 

(’39) 26 AIR 1939 PC 159 (161): ILR (1939) Kar 
249 (PC). (Plea as to validity of lease not raised 
in written statement—Plea not allowed.) 
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before the Privy Council are always disallowed. 3 

8. Order as to costs. — The sound general rule is that the party who is 
defeated in the controversy that is raised shall pay the costs. 1 But if the successful party 
is guilty of laches 2 or if grounds of appeal which are absolutely untenable are joined with 
grounds which are tenable in order to bring the pase within the rule authorising an 
appeal as of right, 3 he will disentitle himself to the application of the general rule. 
Where a decree is affirmed upon grounds wholly different from those relied upon in the 
Court below, 4 costs would be disallowed to the respondent. Where the Privy Council 
remanded a case to the lower Court and the remand was occasioned by the manner in 
which the issue was framed by the Judge, the costs of the appeal were directed to be 
costs in the cause. 5 In the undermentioned case 0 where the suit arose out of the 
ambiguity of a will which was construed differently by two Courts in India, their 
Lordships of the Privy Council ordered that the costs should come out of the estate. 
When granting leave to appeal it is open to the Privy Council to impose such terms 
upon the party applying as the special circumstances of the case require. 7 

The High Courts have no jurisdiction regarding costs or security for costs where 
special leave has been granted by the Privy Council, except so far as directed by the 
Privy Council in that behalf. 8 


9. Re-hearing of appeals. — A re-hearing will, as a general rule, be refused in 
accordance with the salutary maxim interest reipublica ut sit finis litium —it concerns 


('35) 22 AIR 1935 P C 212 (214) (PC). (Case based 
on specific alleged negligence — Case not made 
out — New plea that negligence is presumed in 
circumstances of case—Plea not taken in pleadings 
nor at trial—Plea held not allowable.) 

I (’36) 23 AIR 1936 P C 89 (90) (PC). (Appellant 
cannot be allowed to maintain contention aban¬ 
doned by him in lower Court.) 

(•36) 23 AIR 1936 P C 139 (141) (PC). (Plea not 
pressed in lower Courts and no issue framed.) 

(’36) 23 AIR 1936 P C 179 (183) (PC). (Issue aban¬ 
doned or not raised in lower Courts—Privy Council 
will be reluctant to consider such issue.) 

(’37) 24 AIR 1937 PC 260 (261) : 31 Sind LR 652 
(PC). (Question of fact not raised in India—Cannot 
be raised for first time before Privy Council.) 

('38) 25 AIR 1938 P C 4 (6. 7) : 32 Sind L R 235 
(PC). (Plea not raised in pleading nor in issue.) 
C38) 25 AIR 1938 P C 20 (22) : 65 Ind App 45 : 
17 Pat 69 : 32 Sind L R 276 (PC). (New plea not 
raised in High Court or in application for leave or 
in grounds of appeal to Board—Plea depending on 
proof of facts not allowed.) 

3. (1849) 5 Moo Ind App 1 (26) (PC). 

(1859) 7 Moo Ind App 441 (474, 475) (PC). 
t(’78) 1 All 688 (708): 5 Ind App 87 (PC). (Special 
leave granted on question of law of importance to 
the Jain sect, in argument — Technical objections 
disallowed.) 

Note 8 

1. (’83) 9 Cal 797 (802) : 10 Ind App 113 (P C). 
(On this principle the appellant was awarded costs 
of appeal although the appellant only partly suc¬ 
ceeded in his appeal, because the whole of hisclaim 
was opposed in the Courts bcolw on an untenable 
ground.) 

(1861) 8 Moo Ind App 477 (489) (PC), 
t (*83) 7 Bom 19 (33) : 9 Ind App 86 (PC). 


( 66) 10 Moo Ind App 454 (476) (PC). (Slight modi¬ 
fication as to rate of interest in appeal is not suffi¬ 
cient to deprive the respondent of the costs of 
appeal.) 

(’98) 25 Cal 187 (189) : 24 Ind App 191 (PC). 

[See also (1865) 10 Moo Ind App 229 (251) (PC). 
(Rate of interest reduced — Parties to bear their 
own costs.) 


( 25) 12 AIR 1925 PC 169 (170): 47 All 459 (PC). 
(Respondent lodging his printed case but absent at 
hearing—Appeal dismissed—Respondent entitled 
to costs up to lodging.) 

(1900) 27 Cal 951 (970) : 27 Ind App 110 (P C). 
(The Indian practice of apportionment of costs 
does not prevail in the Privy Council.)] 

2. t (-16) 3 AIR 1916 I> C 110 (113) : 44 Cal 186 
(200) : 43 Ind App 249 (P C). 

(1861) 8 Moo Ind App 193 (198) (P C). 

3. f (’82) 8 Cal 332 (337) : 9 Ind App 1 (P C). 

4 . (I860) 8 Moo Ind App 170 (192) (P C). 

Also see O. 41 R. 35, Note 3. 

5. (’69) 12 Moo Ind App 289 (332) (P C). 

(’69) 12 Moo Ind App 343 (349) (P C). 

[See also (1865) 6 Moo Ind App 53 (87) (P C) 

(Question of costs was left to the discretion of 
Courts below.)) 

6 . (’32) 19 AIR 1932 P C 269 (275) : 59 Ind Ann 

419 : 60 Cal 454 (P C). PP 

7. (1853) 5 Moo Ind App 322 (326. 327) (P C) 

(1859) 8 Moo Ind App 1 (17) (P C). ’ 

(1850) 4 Moo Ind App 353 (361) (P C). 

8 (*25) 12 AIR 1925 Oudh 99 (100). (Hence High 
Court cannot demand security.) 

C84) 40 Cal 106 (107). (Costs of printing and trans. 
Jation of appeal papers to be assessed by the Hi«h 

Privy* ConnoH 8 ) 8 m ““ * fi 

Also see O. 45 R. 7, Note 2. 


1060 [S 112 N 10] APPEALS TO THE KING IN COUNCIL 


the state that there should be an end to law suits. There may, however, be exceptional 
circumstances which will warrant the Board in allowing a case to be re-heard at the 
instance of one of the parties. But this is an indulgence which will be exercised for the 
purpose of preventing irremediable injustice, where, by some accident without any blame, 
the party has not been heard and an order has been made inadvertently as if he had been 
heard. 1 For examples of cases in which such indulgence was exercised, see the under¬ 
mentioned cases. 2 In any view the restoration will only be ordered on terms as to costs, 
security, etc. 3 

10. Remand, reception of additional evidence, etc. — For the practice of 
the Privy Council in regard to remand, reception of additional evidence and matters 
within the discretion of the Courts in India, see the cases noted below. 1 

11. Powers of the High Courts after special leave is granted-See the undermentioned 

cases. 1 


12. Contents of the application for special leave—The application must 
contain a full statement of all the material facts and legal grounds showing that there i3 
a good case for appeal on facts and law. A petition which is too vague and is not in 
conformity with the above requirement is liable to be dismissed, if liberty to amend is not 


Note 9 

1. ('87) 10 Mad 73 (77, 78) : 13 Ind App 155 (PC). 
(“i?cs noviter" not itself a ground for re-hearing.) 

*(1839) 2 Moo Ind App 181 (215, 216, 220) (P C). 
(But Court always possesses common law power to 
rectify mistakes or errors in judgment.) 
f (’29) 16 AIR 1929 P C 84 (87, 89) (P C). 

(’25) 12 AIR 1925 P C 111 (112): 52 Ind App 118: 
49 Bom 241 (PC). (Petition for interpretation of 
Orders in Council allowed only in rare cases.) 

(’97) 19 All 209 (211): 24 Ind App49 (PC). (Alleged 
want of notice to respondent — Appeal heard ex 
parte —No re-hearing allowed.) 

(’69) 2 Beng L R 60 (64) (PC). (Omission and 
neglect of petitioner himself no ground.) 

(’91) 14 Mad 439 (441) (PC). (No re-hearing on 
ground that new evidence is forthcoming.) 

(’21) 59 Ind Cas 7 (8) (PC). (Omission to notify 
respondents of the admission of an appeal is not a 
sufficient ground.) 

(’69) 12 Moo Ind App 254 (260, 261) (PC). {Ex 
parte —Default due to agents—No ground.) 

Also see S. 151 Note 4. 

2. (1854) 6 Moo Ind App 204 (205) (PC). (Non¬ 
prosecution due to ignorance of new rules.) 

(1860) 8 Moo Ind App 160 (162) (PC). (Dismissal 
for non-prosecution seriously affecting infant.) 

(’97) 21 Bom 723 (724) : 24 Ind App 128 (PC). 

(Delay in non-prosecution duly explained.) 

(1839) 2 Moo Ind App 181 (223) (PC). (Ex parte— 
Infant under the Court of Wards — Default duo 
to guardian ad litem absenting and abandoning 
appeal.) 

(’1G) 3 AIR 191G P C 119 (119) : 44 Cal 388 : 44 
Ind App 87 (PC). (Default and non-prosecution 
duo to fraud of another.) 

(’10) 3 AIR 1916 P C 121 (122) : 40 Mad 112 : 44 
Ind App 6 (PC). (Arguments closed by junior — 
Important questions involved —Leader allowed to 
re-argue.) 

3. (’97) 21 Bom 723 (724) : 24 Ind App 128 (PC). 
(1857) 7 Moo Ind App 16 (17,18)(PC). (Extension 
of time for performance of terms also granted.) 


Note 10 


1. (’43) 30 AIR 1943 P C 106 (108) (PC). (Strong 
grounds are necessary for interference with lower 
Courts’ discretion.) 

(1865) 2 Suth W R 13 (13) : 10 Moo Ind App 492 
(PC). (Remand.) 

(1865) 3 Suth W R 19 (30) : 10 Moo Ind App 81 
(PC). (Do.) 

(’19) 6 AIR 1919 P C 85 (88) (PC). (Do.) 

(’66) 2 Knapp 259 (263) : 5 Suth W R 79 (PC). 
(Do.) 

(’23) 10 AIR 1923 P C 128 (136) : 2 Pat 676 : 50 
Ind App 183 (PC). (Reception of additional evi¬ 
dence.) 

(’69) 13 Moo Ind App 15 (34) (PC). (Discretionary 
matter—Board is reluotant to interfere.) 

(1900) 27 Cal 1 (4) : 26 Ind App 281 (PC). (Do.) 

(’36) 23 AIR 1936 P C 139 (141) (PC). (Regard 
being had to sum at stake and protracted charac¬ 
ter of litigation case was not remitted for inquiry.) 
[See (’18) 5 AIR 1918 P 0 3 (4) : 45 Cal 748 : 45 
Ind App 94 (PC).] 


Note 11 

1 . (’09) 4 Ind Cas 452 (454) (DB) (Cal). (High 
Court has no jurirdiction to appoint receiver under 

O. 45 Rule 13.) . „ 

[’25) 12 AIR 1925 Oudli 99(100)(DB). (High Court 

cannot demand security.) 

’33) 20 AIR 1933 Bom 244 (245) (DB). (Compro- 
‘ miso after grant of leave to appeal to Privy Council 
—High Court cannot substitute a new ^ree.) 
[’89)16 Cal 184 (185) : 15 !nd App 20 ° 

(Party dying pending appeal to the Gounod 

_Practice relating to substitution of parties on 

revivor—Representative character to be ascertained 

■27)^4 h A^R U 1927 Bom 217 (220) : 51 Bom 430 
(FB). (High Court can extend time prescribed for 

securdy^by Bom 278 (279, 280) (DB). (High 

Court can also change form of ^^lty.) 

1900) 27 Cal 1 (4) : 26 Ind App 281 (PC). 
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granted. 1 It is the duty of the petitioner to send to his agents or legal advisers in England 
material papers with instructions to make an application in due form. 2 As special leave is 
invariably granted ex parte , the Privy Council on finding any material mis-statement or 
concealment in the application so granted will ordinarily discharge the appeal with costs. 8 
If, however, the mis-statements were not made in bad faith, it is within the discretion of 
their Lordships of the Privy Council to allow the appeal to be heard. 4 

13. Proceedings for contempt of Court — Whether appeal to Privy 
Council lies. — In Kapildev Malaviya v. Chief Justice and Judges of the High 
Court , Allahabad 1 certain persons were fined by the High Court for contempt of the High 
Court in having published an article in a newspaper which contained an “unwarranted 
and defamatory aspersion on the character and ability of a number of Judges of the High 
Court.” On an application by such persons for leave to appeal to the Privy Council it 
was held by the Allahabad High Court that no leave could be granted. The decision was 
based on two grounds : 1. The proceedings were of a criminal nature and as such not 
within the provisions of the Code relating to appeals to the Privy Council. 2. The matter 
was of an exclusive jurisdiction and the order of the High Court was ‘final.’ The above 
decision has been followed in a later decision of the same High Court in which it was held 
that s. 109 does not apply to orders in contempt proceedings and that an order refusing 
to punish a person for contempt of Court could not be appealed against to the Privy 
Council. 2 

But in S. N. Banerjee v. Kuchwar Lime and Stone Co. Ltd., 9 it was held by 
the Privy Council that a committal for a finding of contempt for breach of an 
injunction is not criminal in its nature and is properly dealt with under the Civil 
Procedure Code and hence, there could be an appeal to the Privy Council in such cases 
under the Civil Procedure Code. 


Note 12 

1. (1861) 8 Moo Ind App 193 (195, 197) (PC). 

(’66) 11 Moo Ind App 1 (2, 3-6) (PC). 

2. (’20) 7 AIR 1920 P C 169 (169, 170) (PC). 

3. t (1855) 6 Moo Ind App 207 (207, 209) (PC). 
(Mis-statement of fact.) 

(1859) 7 Moo Ind App 261 (263) (PC). 

(1861) 8 Moo Ind App 193 (197) (PC). 

(1861) 8 Moo Ind App 492 (496, 497) (PC). 

(•82) 4 All 500 (507, 508) : 9 Ind App 70 (PC). 
(’30) 17 AIR 1930 P C 196 (197) : 57 Ind App 186 : 
52 All 277 (P C). (Application from respondent to 
rescind special leave not necessary.) 


(•31) 18 AIR 1931 P C 22 (22) : 57 Ind App 279 : 

10 Pat 86 (PC). 

Also see O. 45 R. 3, Note 5. 

4. (’82) 4 All 500 (503, 509) : 9 Ind App 70 (PC), 
t (’74) 2 Ind App 71 (81, 82) (PC). 

Note 13 

1. (’35) 22 AIR 1935 All 811 (813) : 57 All 910 
(DB). 

2. (’41) 28 AIR 1941 All 211 (212) : I L R (1941) 
All 364 (I)B). 

3. (’38) 25 AIR 1938 P C 295 (298) : 17 Pat 770 : 
I L R (1939) Kar 42 (PC). (1913 App Cas 417, 
Scott v. Scott, followed.) 



PART VIII. 

REFERENCE, REVIEW AND REVISION 

1 13« [ S. 617. J Subject to such conditions and limitations as may 

HiRhCourt l ° be prescribed ’ an y Court ma y state a case and refer the same 

for the opinion of the High Court, and the High Court may 
make such order thereon as it thinks fit. 

[1877, S. 617; 1861, S. 28; See Order 46.] 

1. Court, meaning of— The Deputy Commissioner of Oudh 1 or a Collector 
hearing an application under the Bombay Mamlatdars’ Courts Act 2 is not a "Court” 
within the meaning of this section and cannot state a case for the opinion of the High 
Court. Applications which had been submitted to the Maharajah of Benares in civil cases 

from the Benares State Court cannot be referred under this section to the Allahabad High 
Court for its opinion . 3 

- A Debt Relief Court under the C. P. and Berar Relief of Indebtedness Act (xiv of 
1939) is not a ‘Civil Court.” It is a special tribunal created ad hoc for the purpose of the 
Act and cannot make a reference to the High Court under the section . 4 

2. “Subject to such conditions .... prescribed.*’— The power under this 
section can only be exercised subject to the conditions and limitations prescribed by the 
rules in the First Schedule. For such conditions and limitations, see Order 46. 

This part of the Code does not apply to suits and proceedings under the U. P. 
Tenancy Act (XVII of 1939), Second Schedule, List I.- 


Review. 


\ 


114. [S. 623.] Subject as aforesaid, any person considering 
himself aggrieved — 

(a) by a decree or order from which an appeal is allowed by this 

Code, but from which no appeal has been preferred, 

( b ) by a decree or order from which no appeal is allowed by this 

Code, or 

(c) by a decision on a reference from a Court of Small Causes, 

may apply for a review of judgment to the Court which passed 
the decree or made the order, and the Court may make such 
order thereon as it thinks fit. 


[1877, S. 623; 1859, S. 376. See O. 47.] 


Section 113 — Note 1 

1. (’28) 16 AIR 1928 Oudh 485 (485) (DI3). 4. (’42) 29 AIR 1942 Nag 8 (11): ILR (1941) Nag 

2. (’12) 14 Ind Cas 782 (783) (DI3) (Rom). 588 (DR). (Proceedings under the Relief of In- 

(’96) 1896 Rom P J 217 (217). (Or tho Registrar debtedness Act are not‘suits’and as they are neither 

acting under Indian Registration Act.) ‘suits’ nor ‘appeals’ nor proceedings in execution of 

3. (’25) 12 AIR 1925 All 293 (293) : 47 All 322 a ‘decree,’ the provisions of O. 46 R. 1 are not 

(DR). attracted.) 
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1. Scope and applicability of the section. This section contains a brief 
statement of the Court’s general power of review. The details and procedure are provided 
for in o. 47. See O. 47 R. l. On the question of the applicability of this section to decrees 
in appeals under the Letters Patent, the High Courts of Bombay 1 and Madras 2 have held 
that the section applies, while the High Courts of Allahabad 3 and Patna 4 have held that 
it does not. See also the undermentioned case. 6 

2. “Subject as aforesaid.” — See Order 47. 

3. Appealable order from which no appeal has been preferred. — See Section 104. 

4. Non-appealable orders. — See Section 104. 


115 . fS. 622.] The High Court may call for the record 3 of any case 
Revision, which has been decided 4 by any Court subordinate to such High 
Court 6 and in which no appe al lies thereto, 7 and if such Subordinate Court 
appears — 

(a) to have exercised a jurisdiction not vested in it by law, 9 or 
(&) to have failed to exercise a jurisdiction so vested, 11 or 
(c) to have acted in the exercise of its jurisdiction illegally or with 
material irregularity, 12 


the High Court may make such order in the case as it thinks fit. 16 

(1877, S. 622; 1861. S. 35. See also S. 224 of the Government of 
India Act of 1935.] 

Synopsis 


1. History of the section. 

2. Scope and object of the section. 

3. “May call for the record.” 

4. “Any case which has been decided.” 

5. Interlocutory orders. 

6 . “Subordinate Court.” 

7. “And in which no appeal lies thereto.” 

8 . Other remedy open. 

9. Jurisdiction. 

10. “Exercised a jurisdiction not vested in it 

by law.” 

11. “Failed to exercise a jurisdiction so 

vested.” 

12. Exercise of jurisdiction illegally or with 

material irregularity. 

13. Error of law or fact. 

14. Error of procedure. 

15. Wrong decision of lower Appellate Court 

as to the jurisdiction of the trial Court. 

16. “May make such order in the case as it 

thinks fit.” 

16a.Nature of order made in revision against 
a decree. 

17. Laches in making the application. 

Section 114 — Note 1 

1. (’27) 14 AIR 1927 Bom 232 (233). 

2. (’17)4 AIR 1917 Mad 670(670):40Ma«l 651(DB). 

3. (*04) 1 All L Jour 509 (511). 

(*31) 18 AIR 1931 All 244 (249) : 53 AN 535 (FB). 

4 . f (’31) 18 AIR 1931 Pat 409 (410). 


18. Application in revision treated as appeal. 

19. Appeal treated as an application in revision. 

20. Revision in cases of discretionary and 

final orders. 

21. Orders under Sections 152 and 153. 

22. Orders under Section 73. 

23. Orders in claim cases. 

24. Orders setting aside or refusing to set 

aside sales. 

25. Order permitting withdrawal of suit. See 

O. 23 R. 1, Note 41. 

26. Orders under Order 33. 

27. Orders under Order 47. See O. 47, R. 7, 

Note 1G. 

27a.Orders under Order 45. 

27b.Decision as to court-fee, whether revis- 
able. 

28. High Court’s power of superintendence. 

29. High Court’s revisional powers under 

other Acts. 

30. Sanction to prosecute. 

31. Orders under the Provincial Small Cause 

Courts Act. See Note 29. 

32. Appeal and review. 

5. (’37) 24 AIR 1937 Lah 82 (83). (The company 
law does not affect the power of review which is 
otherwise vested in a Court especially when by 

S. 141, C. P. Code, the provisions of the Code are 
to be followed in all proceedings in any Court of 
civil jurisdiction.) 
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REVISION 


NOTE to the Synopsis. See the Notes 

Appeal against an order of a single Judge of the 
High Court on revision. See Note 32. 

Distinction between revisional and appellate powers. 
See Note 2. 

Evidence—Insufficiency, inadmissibility or absence 
of—As a ground of revision. See Note 12. 

High Court can interfere suo motu. See Note 3. 

High Court’s revisional powers : 

Bengal Rent Recovery Act, X of 1859. See Note 6. 
The Chota Nagpur Tenancy Act. See Note 6. 

The Land Acquisition Act. See Notes 6 and 10. 

The Madras Rent Recovery Act. See Note 6. 

The North-West Provinces Rent Act. See Note 6. 
The Religious Endowments Act. See Note 6. 


indicated for the following topics : 

No interference on merely technical grounds. See 
Notes 3 and 16. 

Objections to jurisdiction depending on disputed 
facts and not raised in trial Court will not be 
entertained in revision. See Note 2. 

Orders granting or refusing addition of parties. 
See Note 5. 

Powers of revision under the Bombay Mamlatdars* 
Courts Act. See Notes 6, 8 and 10. 

Powers of the High Courts in the matter of issuing 
writs of certiorari. See Note 2. 

Questions of limitation. See Note 13. 

The Bombay High Court’s powers of revision under 
Regulation H of 1827. See Note 2. 


1. History of the section. — The Code of 1859 did not contain any provision 
for the exercise of revisional powers by the High Court. When the Charter Act of 1861 
was passed establishing the High Courts in the several Presidencies (Bengal, Bombay 
and Madras), a power of superintendence was conferred on them over subordinate Courts 
subject to their appellate jurisdiction by section 15 of that Act. But before the actual 
constitution of the High Courts, the Sudder Courts were empowered by S. 35 of Act XXIII 
of 1861 to call for the records of any case decided in appeal by the Subordinate Court and 
in which no further appeal lay when the subordinate Court appeared to have exercised a 
jurisdiction not vested in it. That section is the foundation of the present section. 1 

The section, as it originally stood, contained only the first two clauses. The third 
clause was added in 1879. 


No material changes have been made in the present section. 


2. Scope and object of the section. — This section provides for the exercise 
of revisional powers of the High Courts. But it is necessary that the following conditions 
are satisfied before such powers can be exercised — 

(1) There must have been a case decided by the subordinate Court. See Note 4. 

(2) The Court deciding the case must be one subordinate to the High Court. 

See Note 6. 

(3) The decision must be one in which no appeal lies. See Note 7. 

(4) The subordinate Court must have in the decision of the case, exercised a 

jurisdiction not vested in it by law (see Note 9), or failed to exercise 
a jurisdiction vested in it (see Note ll), or must have acted in the exercise 
of its jurisdiction illegally or with material irregularity} See Note 12. 

Where the above conditions are not satisfied the High Court cannot interfere on 
the ground of expediency. 2 The powers under this section are intended to be exercised 


Section 115 — Note 1 

1. (’98) 22 Mftd 68 (98) (FB). 

(’18) 5 AIR 1918 Sind 65 (66) : 11 Sind L R 93 
(DB). 

(’83) 7 Bom 341 (352) (FB). 

Note 2 

1. (’42) 29 AIR 1942 Oudh 395 (397). (Distinction 
between appellate jurisdiction and revisional juris¬ 
diction pointed out — Revisional jurisdiction can 
only be exercised in the three cuses enumerated.) 


(’42) 29 AIR 1942 Pat 312 (313). (No question of 
jurisdiction involved—No revision.) 

[Sec (’42) I L R (1942) Kar 160 (162) (DB). (The 
maintainability of a revision application is not a 
matter to be judged by the merits of such appli¬ 
cation.)] . 

2. (’42) 29 AIR 1942 Oudh 432 (433) (DB). 

(’40) 27 AIR 1940 Pat 67 (88) : 18 Pat 210 (DB). 
(The fact that a case is a very hard one does not 
permit the High Court to interfere where it has no 
power so to do.) 
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with a view to subserve and not to defeat the ends of justice . 3 Where, therefore, 
substantial justice has been rendered by the order of the lower Court, the High Court 
will not interfere in revision notwithstanding the fact that the reasons for the order are 
not correct . 4 

The High Court cannot, in the exercise of its jevisional powers under this section, 
attack findings of fact of the subordinate Court or substitute its own appreciation of 
evidence for that of the primary Court . 6 These are functions of a Court exercising 


(’40) 27 AIR 1940 Pat 102 (106) : 19 Pat 321 (SB). 
(No revision merely because no other remedy is 
open.) 

(’12) 34 All 393 (395) : 14 Ind Cas 766 (766). 

(’31) 18 AIR 1931 Cal 604 (606) : 59 Cal 68 (DB). 
(’19) 6 AIR 1919 All 328 (329) (DB). (Party relying 
on want of jurisdiction must prove it.) 

(’38) 25 AIR 1938 Lah 434 (435) (DB). (This 
principle is all the more applicable in cases of 
revision from an order making an award a rule of 
Court.) 

f (’36) 23 AIR 1936 Oudh 22 (24) : 11 Luck 529 
(FB). (Requirements of S. 115 not fulfilled—High 
Court cannot interfere merely on ground that 
hardship would be caused to applicant and that he 
would have no other remedy.) 

[ See (’34) 21 AIR 1934 Pat 55 (55) (Complaint 
under S.476, Criminal P.C., withdrawn—Revision 
lies under this section.) 

(’35) 22 AUt 1935 All 353 (358) : 57 All 459 
(DB). (In doubtful cases, Court should err on side 
of entertaining revision rather than refusing to 
do so.)) 

[See also (’41) 28 AIR 1941 Mad 285 (286). (Mere 
question whether Court’s order is wise or unwise 
cannot be gone into in revision.) 

(’38) 25 AIR 1938 Pat 106 (107). (Powers of High 
Court to interfere under S.115 are very limited.)) 

3. (’35) 22 AIR 1935 Mad 89 (89, 90). 

4 . t (’33) 20 AIR 1933 All 154 (155) (DB). 

(’37) 24 AIR 1937 Mad 644 (645). (Trial Court 
having no jurisdiction to try suit — High Court is 
not bound to interfere in revision if decree of trial 
Court is correct.) 

(’35) 22 AIR 1935 Lah 190(191). 

(’35) 22 AIR 1935 Mad 574 (575). 

[See (’36) 63 Cal L Jour 103 (101) (DB). (No in- 
justice caused by technical error in entertaining 
petition instead of demanding ad valorem court- 

fee—Essential justice done between parties_ No 

interference in revision.) 

(’39) 26 AIR 1939 All 452 (451). (If liability is 
established and decree is passed to enforce the 
same High Court should not interfere on techni- 
cal ground.)] 

[See also (’36) 23 AIR 1936 All 514 (515). (Both 
Courts having jurisdiction—Parties agreeing that 
their suit be tried by one Court—Trial of suit by 
other Court having jurisdiction— Revisional Court 
should not interfere and entail fresh hardship on 
both parties.)) 

Also see Note 16. 

5. (’43) 30 AIR 1943 Nag 155(156) : I L R (1943) 
Nag 456. (High Court cannot interfere in revision 
with a decision on merits.) 

('43) 30 AIR 1043 Oudh 192 (196). 

(’43) 30 AIR 1943 Oudh 300(302). (Finding of fact 


not less so because it is based on circumstantial 
evidence.) 

(’43) 30 AIR 1943 Pat 318 (319) (DB). 

(’42) 29 AIR 1942 Mad 502 (503). 

(’42) 29 AIR 1942 Nag 47 (48):ILR(1942) Nag 625. 

(’42) 29 AIR 1942 Oudh 480 (481). 

(’42) 29 AIR 1942 Pesh 81 (82). 

(’41) 28 AIR 1941 Pat 385 (388): 20 Pat 417 (DB). 
(In revision under S. 115 the High Court will not 
go behind the finding of the lower Court that the 
giving of evidence by a public servant was done in 
execution of his duty.) 

(’41) 28 AIR 1941 Pat 517 (526): 20 Pat 394 (DB). 
(Finding that accident resulting in loss to plaintiff 
was due to misconduct of railway employees is of 
fact.) 

(’29) 16 AIR 1929 Mad 259 (260). 

(’34) 21 AIR 1934 Cal 104 (104, 105) (DB). 
f (’33) 20 AIR 1933 Pat 575 (576) : 12 Pat 862 
(FB). (It is exceptional for the Court of revision 
to investigate facts.) 

+ (’34) 21 AIR 1934 Rang 306 (307). 

(’96) 20 Bom 630 (632) (DB). 

*(’83) 7 Bom 341 (372) (FB). 

(’15) 2 AIR 1915 Mad 1122 (1123). 

(’19) 6 AIR 1919 Cal 312 (314) (SB). 

(’29) 16 AIR 1929 Mad 416 (416). 

(’12) 17 Ind Cas 508 (508) (Lah). 

(’88) 10 All 467 (471). 

(’36) 23 AIR 1936 Lah 725 (727). (Finding that a 
certain document is not genuine.) 

(’37) 24 AIR 1937 Bom 25 (26) : I L R (1937) 
Bom 136. 

(’37) 24 AIR 1937 All 691 (692) (DB). (Question, 
whether party is prevented from sufficient cause 
from appearing being one of fact.) 

(’36) 23 AIR 1936 Pat 558(559). (Concurrent find¬ 
ing of fact cannot be interfered with.) 

(’36) 23 AIR 1936 Oudh 264 (265) : 12 Luck 128. 
(A finding of the lower Court about the bailee 
having taken necessary care of the goods such as 
is required by S. 151 of the Contract Act is a 
finding of fact.) 

(’36) 23 AIR 1936 Oudh 176 (176) (DB). 

(’38) 25 AIR 1938 Nag 454 (455) : I L R (1939) 
Nag 377. (Finding of lower Courts that certain 
transfer was made with a view of giving preference 
to transferee, is question of fact.) 

(’38) 25 AIR 1938 Nag 370 (373). (Whether there 
is sufficient cause for non-appearance is a question 
of fact.) 

(’35) 22 AIR 1935 Mad 574 (576) 

(’36) 23 AIR 1936 Mad 541 (542). (Factum of 
agreement.) 

+ (’35) 22 AIR 1935 Mad 246 (247). (Concurrent 
findings of fact.) 
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appellate jurisdiction. The High Court, in the exercise of revisions! jurisdiction can, 
however, look into the evidence with a view to determine whether a subordinate Court 
has assumed a jurisdiction which it had not, or declined to exercise a jurisdiction which it 
had, or acted illegally or with material irregularity in the exercise of its jurisdiction . 6 
A party cannot be allowed to obtain in revision what he will not be able to obtain in 
appeal . 7 Nor will he be allowed to take in revision a point which he could have taken but 
did not take in the subordinate Court . 8 The High Court is not bound to allow even a point 


f (’36) 23 AIR 1936 Nag 140 (143) : I L R (1936) 
Nag 188. (Remand as Court of revision for further 
evidence and return of finding on issue sent down 
—Evidence cannot be scrutinized.) 

[See (’42) 29 AIR 1942 All 85 (90) :ILR (1941) 
All 807 (DB). 

(*33) 20 AIR 1933 Lah 139 (140).] 

Also see O. 9 R. 13, Note 30. 

[But see (’43) 30 AIR 1943 Bom 42 (43) (DB). 
(Courts exercising revisional powers can differ 
from the lower Court on questions of fact unless 
precluded from so doing by the statute conferring 
the jurisdiction : AIR 1930 Cal 806 : 57 Cal 612 
dissented from.)] 

6 . f (’15) 2 AIR 1915 Cal 49 (53) (DB). 

(’19) 6 AIR 1919 All 295 (296) : 41 All 602 (DB). 
(NOTE—This case is overruled on another point 
in AIR 1921 All 1 : 43 All 564 (FB).) 

(’20) 7 AIR 1920 All 359 (359) (DB). 

(’99) 1899 Pun Re No. 44, p. 210 (211) (DB). 

(’02) 1902 Pun Re No. 79, p. 320 (321). 

(’07) 1907 Pun Re No. 12, p. 59 (60). 

(’01) 1901 Pun L R No. 132, p. 340 (341). 

(’96) 1896 Pun Re No. 54, p. 154 (158) (DB). 

(’96) 1 Cal W N 67 (70) (DB). 

(’16) 3 AIR 1916 Nag 123 (126) : 13 Nag L R 203. 
(Section which gives plenary powers of interference 
by the High Court which are to be exercised in 
harmony with the spirit of the provisions of S. 99 
of the Code.) 

(’87) 9 All 398 (404, 409) (DB). 

7. f (’27) 14 AIR 1927 Mad 859 (860) (DB). 

(’29) 16 AIR 1929 Mad 259 (260). 

(’27) 14 AIR 1927 Bom 599 (600) (DB). 

(’18) 5 AIR 1918 All 176 (177) (DB). 

[See (’87) 12 Bom 617 (620) (DB). 

(’08) 35 Cal 909 (913) (DB). 

8. (’42) 29 AIR 1942 All 45 (46): I L R (1941) All 
793. (Plea as to exemption of court-fee under 
S. 19 (17), Court-fees Act, cannot be raised for the 
first time in revision as it involves a question of 
fact.) 

(’42) 29 AIR 1942 Mad 449 (450) (DB). (No mate¬ 
rials on record to support argument—It cannot be 
raised for first time in revision.) 

(’42) 29 AIR 1942 Mad 733 (733). (Plea of limita¬ 
tion.) 

('42) 29 AIR 1942 Nag 47 (49) : I LR (1942) Nag 
625. (New plea depending on facts.) 

(’ll) 28 AIR 1941 All 355 (357). (New point 
depending on facts.) 

(’40) 27 A I R 1940 Nag 302 (303) :ILR (1942) 
Nag 139. 

(’39) 26 AIR 1939 Rang 413 (416). (New point re¬ 
quiring fresh evidence.) 


(’24) 11 AIR 1924 Pat 785 (785).(Application under 
O. 21 R. 90—New point that the applicant has no 
locus standi to apply.) 

(’29) 16 AIR 1929 Cal 831 (832). 

(’34) 21 AIR 1934 Lah 230 (231). 

(’34) 21 AIR 1934 Pesh 50 (51). (Question of regis¬ 
tration of a document not allowed to be urged in 
revision even though it was apparent.) 

(’15) 2 AIR 1915 All 80 (80). 
t (’22) 9 AIR 1922 Bom 149(150):46 Bom56(DB). 
(Point of law not taken in trial Court.) 
t (’25) 12 AIR 1925 Pat 461 (461). (Petition under 
O. 21 R. 90 — New plea that property was non- 
transferable.) 

(’25) 12 AIR 1925 Nag 77 (77) : 22 Nag L R 118. 
(Plea of estoppel.) 

(’21) 8 AIR 1921 Sind 159 (164, 165, 166) : 16 
Sind L R 207 (FB). (New case of fraud and 
estoppel.) 

(’21) 8 AIR 1921 Mad 532 (532). (Point of res 
judicata.) 

(’19) 6 AIR 1919 Cal 919 (920, 921) (DB). (Objec¬ 
tion as to non-joinder.) 

(’14) 1 AIR 1914 Cal 786 (787) (DB). (Want of 
jurisdiction dependent on investigation of facts.) 

(’10) 7 Ind Cas 404 (404) (Mad). 

(’86) 1886 All W N 188 (188) (DB). 

(’27) 14 AIR 1927 Lah 555 (555). (New plea of 
limitation.) 

(’24) 11 AIR 1924 Cal 1036 (1036). (Point involv¬ 
ing questions of fact though relating to jurisdic¬ 
tion.) 

(’27) 14 AIR 1927 Cal 381 (382). (Do.) 

(’27)14 AIR 1927 Cal 388 (389). (Objection — 
Jurisdiction after submission to it.) 

(*37) 24 AIR 1937 Cal 201 (203) (DB). (Objection 
to filing of unregistered award.) 

+ (’38) 42 Cal W N 437 (439) (DB). 

(’39) 26 AIR 1939 Sind 125 (126) : I L R (1939) 

Kar 422 (DB). 

(’39) 26 AIR 1939 Lah 260 (261). 

(’39) 26 AIR 1939 Bom 296 (299) : 41 Bom L R 
485 (490). _ . v 

[See also (’26) 13 AIR 1926 P C 18 (20) : 53 Ind 
App 64 : 49 Mad 249 (P C). (Litigant who has 
all along maintained a position in support of one 
branch of his suit cannot bo permitted when he 
fails upon this branch to withdraw from the posi¬ 
tion and assert the contrary more especially when 
he thereby places his opponent at a great dis¬ 
advantage.)] „ _ 

[See however f (’28) 15 AIR 1928 Mad 528 
(531) : 51 Mad 672 (DB). 

(’27) 14 AIR 1927 Bang 134 (134).] 
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of jurisdiction to be raised for the first time in revision 0 although it can allow such 
point to be raised. 10 

The section is not exhaustive and the jurisdiction which the High Courts have 
inherited from the Supreme Courts in the matter of issuing writs of certiorari cannot be 
said to have been taken away by this section . 11 High Courts have also, in addition to the 
power given under this section, powers of superintendence over subordinate Courts under 
S. 224 of the Government of India Act of 1935. See Note under s. 224 of the Government 
of India Act of 1935 in Appendix II. 12 

Apart from the power under this section, there is an extraordinary jurisdiction 
vested in the Bombay High Court, derived from Regulation II of 1827, to exercise general 
superintendence over subordinate Courts. Though this Regulation has been repealed the 
jurisdiction created by it has been expressly saved from the effect of the repeal. 13 

As to the High Court’s power under s. 151 to interfere with orders of lower Courts 
see Notes under that section. 


3. “May call for the record.” — The exercise of the revisional powers of 
the High Court is entirely discretionary. The High Court will not take a technical view 
and necessarily interfere in every case where an order has been made irregularly or even 
improperly 1 unless grave injustice or hardship would result from a failu re to do so. 2 As to 

Cal 366. (Petitioner himself party to arbitration 
and on its going against him, trying to back out 
— High Court would not interfere in his favour.) 
(’41) 1941 Oudh W N 835 (838). 

(’40) 27 AIR 1940 Sind 178( 180): ILR (1940) Ear 
327 (DB). 

(’40) 42 Pun LR 227 (228). (The High Court will not 
be justified in interfering in revision with an order 
granting permission to the plaintiff to sue in 
forma pauperis on the ground that the power 
of attorney granted by the plaintiff totheMukhtar 
who filed the application was technically defective, 
when the plaintiff has been in fact found to be a 
pauper.) 

(’31) 18 AIR 1931 Cal 607(613): 59 Cal 275 (DB). 

(’32) 19 AIR 1932 Oudh 156 (158) : 7 Luck 642 
(DB). (Exercise of revisional jurisdiction is matter 
of discretion—High Court will not therefore inter¬ 
fere where the order is just.) 

(’33) 20 AIR 1933 All 118 (120) (DB). 

(•33) 20 AIR 1933 All 924 (924) (DB). (If substan¬ 
tial justice is done. High Court is not bound to 
interfere with an award even though reference to 
arbitration is not proper.) 

(’33) 20 AIR 1933 Oudh 327 (327). 
t (’92) 14 All 226 (232) (FB). 

(’99) 21 All 152 (154) (DB). 

(’26) 13 AIR 1926 Lah 637 (637). 

*DB)> 12 AIK 1925 Uom 341 < 342 ) •' 19 Com 535 

(’69) i NWPHCR 271 (272) (DB). 

(’17) 4 AIR 1917 Mad 726 (726) (DB). 

I See (’36) 23 AIR 1936 All 659 (661).1 
ISce also (’31) 18 AIR 1931 Lah 647 (648). (Dis- 
cretion of Court-Party not appearing before 
High Court—Interference on bis behalf ) 

(32) 19 AIR 1932 All 154 (155) (DB).] * 

2 La ( h 257 3 (FB) R ^ LaU65 (70 ’ 7l): ^R (1943) 


9. (’37) 24 AIR 1937 Mad 644 (645). 

(’35) 22 AIR 1935 Mad 699 (700). 

(’36) 23 AIR 1936 Pat 428 (429). (New point as to 

jurisdiction—Case under S. 25, Small Cause 
Courts Act.) 

(’35) 22 AIR 1935 Mad 56 (56). 

[See also (’36) 23 AIR 1936 Lah 442 (442).) 

10. (’42) 29 AIR 1942 Oudh 289 (289) : 17 Luck 
725 (DB). 

(’40) 27 AIR 1940 Sind 178 (180): ILR (1940) Kar 
327 (DB). 

[See (’36) 23 AIR 1936 Pesh 97 (100). (A ques¬ 
tion of jurisdiction can be raised even on revision.) 
(’36) 22 AIR 1935 Mad 89 (89).] 

*}• * 1919 P C 31 (35) : 46 Ind App 

176: 43 Mad 146 (PC). 1 

(’27) 14 AIR 1927 Mad 130(130): 50 Mad 130(DB). 
[See also (’40) 27 AIR 1940 Rang 84 (89) : 1940 
Rang LR 325(SB). (Fact that the Letters Patent 
do not expressly confer the power to issue writ of 
certiorari does not mean that such power docs 
not exist.) 

12. See also Section 85 of the Government of 
Burma Act of 1935 which corresponds to S. 224 
of the Government of India Act of 1935. 

13. (’15) i 2 AIR 1915 Bom 269 (270,271): 40 Bom 
86 (94) (DB). (See the third paragraph of S. 1 of the 
General Repealing Act XII of 1873, which expressly 
provides that it shall not affect any established 
jurisdiction, etc.) 

(”28) 15 AIR 1928 Bom 5 (7, 8): 52 Bom 37 (DB). 

(Exercised only in exceptional cases. NOTIO._In 

this case history of S. 5 of Bombay Regulation II 
of 1927 is traced.) 

(’34) 21 AIR 1934 Bom 299(300):58 Bom 597(DB) 
[But see (’41) 28 AIR 1941 Bom 271 (272) (DB). 
(Doubted whether the High Court has now revi¬ 
sional jurisdiction under the above Regulation )1 

Note 3 

1. (’42) 29 AIR 1942 Cal 230 (232) : ILR (1941)2 
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whether the High Court would exercise its discretion in favour of interference where 
another remedy is open to the party, see Note 8. On the other hand, where the conditions 
of the section are satisfied and interference in any particular case is found necessary, the 
High Court may of its own motion call for the record and pass the necessary orders. It 
is not necessary that an application by a party should be filed. 3 It is the practice of 
the Bombay High Court, however, not to exercise its powers of interference, under 
Regulation II of 1827, unless a party applies. 4 Where a party applies for a revision, the 
mere fact that a non-party has also joined in the application is no bar to the High Court 
entertaining and disposing of the application. 6 It has also been held that a person who is 
not aggrieved by an order cannot apply for revision against the order. 6 


4. “Any case which has been decided.” — The word ‘case’ has nowhere 
been defined. 1 It has, however, been held to have a wider meaning than the words ‘suit’ 
or ‘appeal.’ 2 In Chattarpal Singh v. Rajaram 3 Mr. Justice Mahmood observed as 
follows : 

“The word ‘case,’ as used in S. 622 of the Code, is nowhere defined ; but adopting the general 
rule of construing statutes, I hold that the word should be understood in its broadest and most 
ordinary sense, unless there were specific reasons for narrowing its meaning.” 


And in Balakrishna Udayar v. Vasudeva Ayyar 4 where the question was whether 
an ex parte proceeding under the Religious Endowments Act, 1863, constituted a ‘case’ 


*(’31) 18 AIR 1931 Rang 186 (137,138): 9Rang71. 
(‘33) 20 AIR 1933 Mad 5 (6). 

(’35) 22 AIR 1935 Lab 190 (191). 

(’36) 23 AIR 1936 Pat 250 (252). (Court summarily 
rejecting prayer for trying preliminary issue on 
point of law—No opinion expressed as to whether 
question of law would be sufficient to dispose of 
case—High Court would interfere in revision as 
non-interference might give rise to gravest hard¬ 
ship.) 

[See (’95) 22 Cal 729 (734): 22 Ind App 90 (PC).] 
[See also (’35) 22 AIR 1935 Pesh 33 (37) (DB). 
(Decision as to powers of revision under S. 84, 
N. W. F. P. Law and Justice Regulation—Same 
principles held to apply.)] 

3. (’83) 5 All 42 (43) (DB). 

(’34) 21 AIR 1934 All 4 (6) : 55 All 825 (DB). 

(’34) 21 AIR 1934 All 368 (369) : 56 All 721 (DB). 
(High Court can interfere of its own accord when 
the fact of material irregularity is brought to its 
notice.) 

(’06) 28 All 72 (74). 

(’33) 20 AIR 1933 Lab 327 (327). 

*(’32) 19 AIR 1932 Mad 714 (716). 

(’33) 20 AIR 1933 Sind 200 (202): 28 Sind L R 167 
(DB). 

(1900) 4 Cal W N 695 (697, 698) (DB). 

+ (’01) 28 Cal 680 (684) (DB). 

*(•06) 33 Cal 757 (7G9, 770): 10 Cal W N 609 (621, 
C23) (FB). 

('ll) 38 Cal 421 (424) : 9 Ind Cas 296 (297) (DB). 
f (’ll) 9 Ind Cas 806 (808) (DB) (Cal). (Case of 
admission of improper evidence.) 

(’16) 3 AIR 1916 Cal 653 (654) (DB). 

(•82) 4 Mad 217 (218) (DB). 

(’l l) 1 AIR 1914 Mad 675 (676):38Mad 256 (DB). 
(•28) 15 AIR 1928 Mud 528 (529) : 51 Mad 672 
(DB). 

(’24) 11 AIR 1924 Nag 154 (155). (Decree in favour 
of plaintiff against one of two defendants — High 


Court'can vary decree by passing decree against 
others.) 

(’09) 12 Oudh Cas 78 (80) : 2 Ind Cas 237 (238). 

(’22) 9 AIR 1922 Pat 525 (526) : 1 Pat 232 (DB). 

(’14) 1 AIR 1914 Bom 123 (124) : 38 Bom 638 
(DB). (On a reference by a District Judge.) 

(’36) 23 AIR 1936 Pat 591 (593): 15 Pat 738 (DB). 

(’36) 23 AIR 1936 Sind 1 (1) (DB). 

(’38) 25 AIR 1938 All 456 (458) :ILR (1938) All 
702 (FB). 

(’38) 25 AIR 1938 Peah 81 (82). 

(’36) 23 AIR 1936 Pat 402 (402) : 15 Pat 626. 

Also see S. 96 Note 3. 

(But see (’81) 7 Cal L Rep 191 (192).] 

4. f ('94) 1894 Bom P J 52 (52) (DB). 

(’96) 21 Bom 806 (807) (DB). (Reference by a Col¬ 
lector—No interference with a Mamlatdar’s decision 
in a possessory suit.) 

(’89) 14 Bom 371 (371) (DB). (Do.) 

5. (’03) 27 Bom 140 (143) (DB). (Directing refund 
of court-fees paid for getting letters of adminis¬ 
tration.) 


’01) 28 Cal 574 (579). % 

i. (’38) 177 Ind Cos 138 (139) (DB) (Pat). (Where 
one of many decree-holders applies for stay of exe¬ 
cution proceedings against the judgment-debtor, 
and it iB not granted, the person aggrieved1 by suon 
an order is that decree-holder and if he does no 
choose to agitate it further the judgment-aeotor 
has no locus standi to prefer a revision under S. 11D 
firminat that order.) 


jsjote 4 

. (’17) 4 AIR 1917 P C 71 (74) : 40 Mad 793 : 44 
Ind App 261 (PC). 

!.*(’21) 8 AIR 1921 All 1 (2) 66 

15) 2 AIR 1915 Bom 269 (271): fO Bom 86 (DB). 

36) 23 AIR 1936 Sind 205 (205) (DB). 

i. (’85) 7 All 661 (665) (FB). f7nQ 

r. (’17) 4 AIR 1917 P C 71 (74) : 40 Mad 793 : 44 

Ind App 261 (PC). 
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within the meaning of this section, their Lordships of the Privy Council observed as 
follows : 

“ It cannot, in their Lordships* view, be confined to a litigation in which there is a plaintiff who 
seeks to obtain particular relief in damages or otherwise against a defendant who is before the Court. 
It must, they think, include an ex -parte application, such as that made in this case, praying that 
persons in the position of trustees or officials should perform their trust or discharge their official 
duties.” 

So also where a scheme had been framed for the management of a public temple 
and under such scheme the Devasthan Committee of the taluk a was given power to audit 
the accounts of the managing committee of the temple and where on the report of the 
Devasthan Committee pointing out irregularities in the management the District Judge 
passed orders interfering in the management and threatening action in case of disobedience, 
it was held by the Bombay High Court that the proceeding was a 'case' within the meaning 
of this section. 5 6 

So also it has been held that the proceedings of a District Judge under the 
Charitable and Religious Trusts Act (XIV of 1920) are open to revision by the High Court 
under this section. 6 Where the whole case was over and the only thing that remained to 
be done was the preparation of the decree, it was held to be a ‘case decided’ within this 
section. 7 

It has been held that where the decision of the Court is in favour of the party 
concerned an application by him against a finding is not competent. 8 

As to whether an interlocutory order is a ‘case decided,’ see Note 5. 

See also the undermentioned case. 9 


5. Interlocutory orders. — There is a conflict of views among the various 
High Courts as to whether an interlocutory application is a ‘case’ and an interlocutory 
order ‘a case decided,’ within the meaning of this section. It has been held by 
the High Court of Allahabad 1 that it is not. Its view is based on the ground 
that though the word ‘case’ is more comprehensive than the word ‘suit’ no instance can 


5. (’39) 20 AIR 1939 Bom 279 (283): 41 Bom L R 
490 (495). 

6. (*29) 16 AIR 1929 All 581 (583, 584) : 51 All 
957 (DB). 

(*36) 23 AIR 1936 All 411 (411). 

7. (’15) 2 AIR 1915 All 171 (171). 

8. (’36) 23 AIR 1939 Beah 97 (99). 

9. (’43) 30 AIR 1943 Oudh 307 (307):206 Ind Cas 
358 (358) (DB). (“Dismissal of a suit on the ground 
that the Court has no jurisdiction amounts to ‘a 
case decided’ within the meaning of this section.”) 

Note 5 


(’35) 22 AIR 1935 All 599 (599) : 57 All 977 (FB). 
(Section 115 is inapplicable to a case where the 
Court below has in the course of a suit merely dis¬ 
allowed certain questions that had been put to a 
witness, as no case can be said to have been deci¬ 
ded thereby.) 

(’36) 23 AIR 1936 All 179 (184) : 58 All 721 (DB). 
(Caso under Guardians and Wards Act — Judge 

holding he has jurisdiction to go into accounts__ 

Held, order was interlocutory and no revision lay.) 

(’34) 21 AIR 1934 All 620 (622) : 57 All 17 (F B). 
(A mere decision as to amount of court-fees payable 
does not amount to a case decided.) 


1. (’41) 28 AIR 1941 All 50 (51) : ILR (1941) All 
132. (Order in partition suit appointing arnin to 
prepare qurus and to report in detail all points in¬ 
volved in the case is not “case decided” within the 
meaning of S. 115 — Remedy against order is by 
way of appeal from decree.) 

*(’21) 8 AIR 1921 All 1 (4, 5) : 43 All 564 (FB). 

(’36) 23 AIR 1936 All 80 (82) : 58 All 639 (DB). 
(Court ordering legal representatives of judgment- 
debtor to be impleaded in appeal—Not a decision.) 

(’34) 21 AIR 1934 All 986 (987) (DB). (Refusal to 
decide question of law in first instance—Revision 
does not lie.) 


(’33) 20 AIR 1933 All 749 (750). (Order refusing to 
decide a particular issue first is not ‘case decided ’) 

(’34) 21 AIR 1934 All 785 (787) (DB). (Order al¬ 
lowing amendment of plaint.) 

(’33) 20 AIR 1933 All 189 (190, 191) : 55 All 169. 
(Do.) 

(’32) 19 AIR 1932 All 415 (415) (DB). (No revision 
lies from a mere finding on the question of juridic- 
tion.) 

(’33) 20 AIR 1933 All 959 (959) (DB). (Inter¬ 
locutory order in execution proceedings ) 

(’34) 21 AIR 1934 All 37 (39) (DB). (Order refus¬ 
ing to issue a commission to examine witnesses is 
not a 'case decided.’) 
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be quoted of its use m the Code where it would not at least include a ‘suit’ and that 
where the case m which the revisional jurisdiction of the High Court is invoked happens 
to be also a suit,' then the suit itself is the case which requires to be decided before the 
record is called for. It was therefore held that an interlocutory order in a suit which did 
not decide the suit itself is not a ‘case decided* and cannot be interfered with under 
S *. * 15 / 0r , der 14 R * 2 was relied upon as showing that the word case’ was synonymous 
with suit.’ The High Court of Bombay in the undermentioned cases 2 has accepted the 
same view as that of the Allahabad High Court on the ground that ‘case* does not include 
a branch of a case such as an interlocutory order though it has takfen a contrary view 
m the cases noted below . 3 The Chief Courts of Sind 4 and Oudh 6 and the Peshawar 


(’22) 9 AIR 1922 All 334 (335) (DB). (Order hold¬ 
ing a defendant to be major.) • 

(’23) 10 AIR 1923 AU 118 (119) : 45 All 218 (DB). 
(Refusing time to enable applicant to pay requisite 
court-fee.) 

(’29) 16 AIR 1929 All 581 (583) : 51 All 957 (DB). 
(’22) 9 AIR 1922 All 441 (442) (DB). (Order setting 
aside a decree ex 'parte , and though without juris¬ 
diction as neither of the conditions contained in 
O. 9 R. 13 was present.) 

In the following cases of the Allahabad High 
Court , the power to interfere was assumed to 
exist, but interference was refused as another 
remedy was open under S. 105 of the Code : 

(’83) 1883 All W N 35 (36). 

(’83) 5 All 293 (294) (DB). 

(’84) 6 All 233 (234) (DB). (An order transferring a 
suit from one file to another.) 

(’89) 11 All 383 (385) (DB). 

(’98) 1898 All W N 73 (74) (DB). (An order under 
old S. 108 (O. 9 R. 13) restoring a suit to the file 
of pending suit9.) 

(’99) 1899 All W N 210 (211) (DB). 

(’12) 34 All 592 (595) : 16 Ind Cas 1 (2) (DB). 

(’12) 10 Ind Cas 404 (405) (DB) (All). (Order reject¬ 
ing an application for amendment substituting a 
new geneology.) 

(’14) 1 Am 1914 All 176 (176). (An order to ad¬ 
journ a case on condition of payment of costs.) 
(’17) 4 AIR 1917 All 321 (321). (Order allowing a 
petition under O. 9 R. 9.) 

(’17) 4 AIR 1917 All 140 (141, 142) : 39 All 254 
(DB). (An order under S.202 of the Agra Tenancy 
Act adjourning a suit pending decision by the Re¬ 
venue Court—Per Walsh, J., contra.) 

(’19) 6 AIR 1919 All 349 (349) (DB). (Order refus¬ 
ing to frame an issue.) 

(’20) 7 AIR 1920 All 170 (171) (DB). (An order 
deciding preliminary issues.) 

[But see (’41) 28 AIR 1941 All 298 (300) : ILR 
(1941) All 558 (DB). (Order regarding court-fees 
is case decided— Obiter.) 

(’33) 20 Am 1933 All 753 (754). (Refusal to decide 
question of jurisdiction first is revisable—This case 
has been held to be not good law in AIR 1934 All 
986 in view of the Full Bench decision in AIR 
1934 All 620 : 57 All 17.) 

(’33) 20 AIR 1933 All 350 (352): 55 All 274 (DB). 
(No longer good law in view of the Full Bench 
ruling in A I R 1934 All 620 : 57 All 17.)] 

2. t (’32) 19 AIR 1932 Bom 81 (82) (DB). (Finding 
on an issue of res judicata.) 

(’27) 14 AIR 1927 Bom 664 (665) (DB). (Inter¬ 


locutory order rejecting certain evidence as in¬ 
admissible.) 

(’32) 19 AIR 1932 Bom 232 (233) (DB). (Order set¬ 
ting aside award and directing suit to proceed.) 
(’02) 26 Bom 551 (552) (DB). (Do.) 

(’94) 18 Bom 35 (37) (DB). 

3. (’41) 28 AIR 1941 Bom 361 (363) : ILR (1941) 
Bom 658 (DB). (The observations in this case sug¬ 
gest that interlocutory orders can be revised under 
this section.) 

(’35) 22 AIR 1935 Bom 222 (225) : 59 Bom 430. 
(7 Bom 341 followed.) 

f (’37) 24 AIR 1937 Bom 167 (168) : ILR (1937) 
Bom 623. (The High Court, while it should be 
very slow to interfere in its revisional jurisdiction 
with orders which are merely interlocutory, has 
certainly jurisdiction to do so, and the jurisdiction 
can be exercised in a proper case. A revision ap¬ 
plication is therefore competent in respect of a 
preliminary order passed by a subordinate Court, 
where that preliminary order goes to the jurisdic¬ 
tion of the Court.) 

4. *(’30) 17 Am 1930 Sind 265 (269) : 24 Sind 
L R 277 (FB). 

(’33) 20 AIR 1933 Sind 82 (83, 84) : 26 Sind L R 
491 (DB). (Order refusing leave to sue in forma 
pauperis.) 

In the following cases the right to interfere 
was assumed : 

(’08) 2 Sind L R 22 (23) (DB). 

(’25) 12 Am 1925 Sind 260 (261) (DB). (Wherethe 
Court refused an amendment of a suit for injunc¬ 
tion into one for possession.) 

(’20) 7 AIR 1920 Sind 1 (2, 6) : 14 Sind L R 28 
(DB). (Order refusing to issue a commission to 
examine certain witnesses.) 

(’29) 16 AIR 1929 Sind 92 (93) : 23 Sind L R 403 
(DB). 

(’36) 23 AIR 1936,Sind 205 (205) (DB). (Application 
under S. 19 of Arbitration Act is not an interlocu¬ 
tory proceeding; Am 1931 Lah 644 : 13 Lah 59 

followed.) _ 

(’39) 26 AIR 1939 Sind 241 (245) (FB). (An order 
of the Court setting aside an award under Para- 15 
of Soh. 2, C. P. Code, and fixing the suit for final 
hearing does not decide a case within the meaning 

of Section 115.) 1 * „ . , 

[See (’36) 23 AIR 1936 Sind 160 (162) : 30 Sind 
L R 226 (DB). (Order held not interlocutory and 

hence revision competent.)] _ 

5. (’43) 30 AIR 1943 Oudh 147 (148) (DB). (Order 
refusing to try issue of jurisdiction as preliminary 
issue—No revision.) 
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Judicial Commissioner’s Court have also held that the expression 'case decided* will not 
include an interlocutory order. 6 In the Lahore High Court also, before the recent decision 
of a Full Bench of that High Court in Bibi Gurdevi v. Chaudhri Mohammad Baksh 7 
the view adopted was that interlocutory orders could not be revised and there was no 
“case decided” in such cases. This was the view taken in a previous Full Bench decision 
of that High Court. 8 This view has been overruled by the later Full Bench decision in 


(’42) 29 AIR 1942 Oudh 79 (80). (Objection as to 

maintainability of application dismissed _ No 

revision.) 

(’42) 29 A I R 1942 Oudh 334 (334). (Order of 
remand by appellate Court.) 

(’42) 29 AIR 1942 Oudh 340 (342) (DB). (Order 
rejecting an application made under O. 1 R. 8 (2) 
is not a case decided—No revision lies.) 

(*42) 29 AIR 1942 Oudh 344 (345) (DB). (Anorder 
refusing to issue commission.) 

(’42) 29 AIR 1942 Oudh 370(371)(DB). (Appellate 
order setting aside order for return of plaint for 
presentation to proper Court.) 

(’42) 29 AIR 1942 Oudh 431 (432) (DB). (Refusal 
to recast issue—Not revisable.) 

(’42) 29 AIR 1942 Oudh 432 (434) (DB). (Condi- 
tions mentioned in section must be strictly com¬ 
plied with before there can be interference in 
revision —— Considerations of possible irreparable 
injury or injustice are out of place — Order remo¬ 
delling issue is interlocutory and no revision lies.) 
(’41) 28 AIR 1941 Oudh 87 (88) (DB). (Refusal to 
amend the plaint.) 

(’41)28 AIR 1941 Oudh 598(599): 17 Luck 17(DB). 

( 41) 28 AIR 1941 Oudh 623 (624). (Order allowing 
amendment of plaint—No revision.) 

(’ 4 °) 2? AIR 1940 Oudh 405 (406) : 16 Luck 79 
(DB). (Order setting aside final decree in terms of 

T d / e A t0rl o^ Ca / Se is int erlocutory order.) 

( 39 183 Ind Cas 837 (838) (DB) (Oudh). (Order 
setting aside award filed by arbitrator in pending 
suit—No revision.) b 

(’32) 19 AIR 1932 Oudh 271 (272) (DB). (Decision 
as to maintainability of claim for mesne profits is 

but an interlocutory order.) 

( 99) 2 Oudh Cas 67 (71). 

f (’33) 20 AIR 1933 Oudh 345 (345) (DB). (Order 

or refusal to receive documentary evidence is not 
open to revision.) 

*(Db/ 12 ° Udh Ca3405 (413 ) ; 4 Ind Cas 878 (882) 

(’17) 4 AIR 1917 Oudh 87 (87) (DB). (An order 
issuing a warrant of attachment against the pro¬ 
perties of witness.) 

(’18) 5 AIR 1918 Oudh 430(431) (DB). (Refusal to 
amend plaint.) 

(’21) 8 AIR 1921 Oudh 176 (176) : 24 Oudh Cas 
231 (DB). (A decision on an iesueaB to jurisdiction 
is not a case.) 

(’24) 11 AIR 1924 Oudh 348 (349) (DB). (Order 
fixing the fee of a Commissioner.) 

(’25) 12 AIR 1925 Oudh 179 (180). (The refusal to 
try a preliminary issueof res judicata isnot acase.) 
(’25) 12 AIR 1925 Oudh 189 (189) : 28 Oudh Cas 
78. (Framing an issue and sending the case to the 
lower Court.) 

(’25) 12 AIR 1925 Oudh 254 (254). (Refusal to 
amend plaint.) 


(’26) 13 AIR 1926 Oudh 185 (186). (An order in 
supersession of a previous order directing certain 
issues to be tried and decided preliminarily, not a 
case.) 

(’21) 8 AIR 1921 Oudh 23 (23) : 24 Oudh Cas215. 
(Order granting adjournment on condition of pay¬ 
ing the costs of the other side.) 

(’18) 5 AIR 1918 Oudh 430 (431) (DB). (Order 
rejecting an amendment of pleading from contest¬ 
ing the validity of a will to a denial of execution.) 
f (’36) 23 AIR 1936 Oudh 22 (28) : 11 Luck 529 
(FB). (No revision lies to High Court from order 
of lower Court calling upon plaintiff to make good 
deficiency of court-fee as no case is decided and no 
question of jurisdiction arises—A I R 1934 Oudh 
212 overruled.) 

(’39) 26 AIR 1939 Oudh 238 (238, 239) : 1939 
Oudh W N 716 (718) (DB). (Order in pending 
suit setting aside award and superseding the arbi¬ 
tration is not open to revision.) 

(’35) 22 AIR 1935 Oudh 333 (334) (DB). (An order 
remitting issues for decision under O. 41 R. 25, 
C. P. Code, is not “a case decided” within the 
meaning of S. 115.) 

[See (’42) 29 AIR 1942 Oudh 208 (208) (DB). (In 
this case it is remarked that it would be difficult to 
reconcile with the wording of the section the view 
that interlocutory orders can be revised but at the 
same time it is stated that Courts have interfered 
even in oase of interlocutory orders in order to 
avoid irreparable injury. In this particular case it 
was held that the order of the lower Court over¬ 
ruling an objection as to jurisdiction was not 
likely to cause irreparable harm.)] 

[But see (’17) 4 AIR 1917 Oudh 389 (390) (DB). 
(Order directing plaintiff to elect one of two alle¬ 
gations in the plaint—Interfered with in revision 
to secure unhampered trial.)] 

6. (’43) 30 AIR 1943 Pesh 8 (9) (DB). 

(’42) 29 AIR 1942 Pesh 23 (24). (Order requiring 
additional court-fee.) 

(41) 28 AIR 1941 Pesh 34 (36). (Order refusing to 
stay suit.) 

(’34) 21 AIR 1934 Pesh 37 (38). 

(’35) 22 AIR 1935 Pesh 33 (36) (DB). (Case under 
S. 84 of N. W. F. P. Law and Justice Regulation.) 
(’37) 24 AIR 1937 Pesh 21 (22). (Case under S. 34 
of the N. W. F. P. Courts Regulation.) 
t (;33) 20 AIR 1933 Pesh 48 (49) (DB). (Suit dis¬ 
missed on the ground of res judicata —On appeal 
suit remanded for trial on merits—Order of remand 
is not case decided.) 

7 ■•£•('43) 30 AIR 1943 Lah 65 (79) : I L R (19431 
Lab 257 (FB). (Case law fully discussed with illus 
trations—Overruling AIR 1924 Lah 425 : 5 Lah 
/£88 (FB).) 

8 ;*<;?4> 11 AIR 1924 L “ b 425 (42G) : 5 Lah 288 
(FB). 
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Bibi Gurdevi’s case referred to above in which it has been held that the word "case” is 
wide enough to include the decision on any substantial question in controversy between 
the parties affecting their rights even though such order is passed in the course of the 
trial of the suit. 

All these Courts (including the Lahore High Court before the recent Full Bench 
decision in Bibi Gurdevi’s case) have, however, held that proceedings before a suit 
is commenced , or after a suit has ended and proceedings for which the Legislature 


The following cases have followed the Full 
Bench view : 

(’37) ILR (1937) Lah 430 (432, 433) : 172 Ind 
Cas 497 (498). (Order to pay additional court-fee 
is an interlocutory order—Revision does not lie as 
no case is decided.) 

(’39) 41 Pun L R 146 (147). (No revision lies 
against an order allowing an amendment of the 
plaint.) 

(’38) 25 AIR 1938 Lah 548(549) : I LR (1938) Lah 
289 (DB). (Order giving leave to defend condi¬ 
tionally under O. 37 R. 3 is not case decided.) 

(’38) 25 AIR 1938 Lah 80 (81) : I L R (1938) Lah 
377. (Order calling upon plaintiff to make good 
deficiency in court-fee is an interlocutory order.) 
(’36) 23 AIR 1936 Lah 466 (468). (Arbitration pro¬ 
ceedings referred by a Court during the pendency 
of a suit are merely a ^ramification of the main 
suit which is still pending and which would be 
disposed of on the termination of these proceed¬ 
ings.) 

(’36) 23 AIR 1936 Lah 538 (540). (Order supersed¬ 
ing arbitration is an interlocutory order and not 
open to.revision.) 

(’33) 20 AIR 1933 Lah 191 (192). 

(’33) 20 AIR 1933 Lah 692 (693, 694) : 14 Lah 
715 (DB). (No revision lies against order refusing 
objection to an award as it is interlocutory.) 

(’34) 21 AIR 1934 Lah 165 (166). (Order refusing 
amendment is interlocutory order and no revision 
lies.) 

(’34) 21 AIR 1934 Lah 231 (231). (Order allowing 
amendment of application to sue in forma yau- 
ycris is interlocutory.) , 

(’34) 21 AIR 1934 Lah 401 (402). (A mere ad¬ 
mission of a pauper petition is not a case decided.) 
(’34) 147 Ind Cas 347 (347) (Lah). (Demanding 
additional court-fee—Remedy is to appeal when 
the plaint is rejected on refusal to pay.) 

(’30) 17 AIR 1930 Lah 559 (560). (Order granting 

leave to amend plaint.) . ._ 

C: 50 ) i7 AIR 1930 Lah 589 (589). (Order refusing 
amendment of plaint or permission to withdraw 

(•30)17 AIR 1930 Lah 448 (448). (Order overrul¬ 
ing contention that oral will is not valid and 
directing further evidence.) 

In the following cases before the Full Bench 
the right to interfere was assumed to exist but 
interference was refused for various reasons : 
(’05) 1905 Pun Re No. 64, p. 217 (217). 

(’ll) 11 Ind Cas 840 (842) (DB) (Lah). (Order 
directing fresh court-fee—Stamps to be applied for 

those spoilt.) • 

(’ll) 1911 Pun Ro No. 82, p. 303. 

(’16) 3 AIR 1916 Lah 346 (347). 


(’18) 5 AIR 1918 Lah 334 (335). (As to res judi¬ 
cata.) 

(’02) 1902 Pun Re No. 31, p. 118 (120). 

(’ll) 11 Ind Cas 831 (832) (Lah). 

(’ll) 11 Ind Cas 880 (880) (Lah). (Order as to 
valuation of plaint and court-fee.) 

(’15) 2 AIR 1915 Lah 306 (307). (Order relating 
to issues.) 

(’16) 3 AIR 1916 Lah 128 (129). (Order rejecting 
an application to confirm the evidence on one 
issue only.) 

(’17) 4 AIR 1917 Lah 59 (59, 60) : 1917 Pun Re 
No. 26. (Order refusing leave to amend plaint.) 

(’17) 4 AIR 1917 Lah 57 (59). (Court’s refusal to 
remove an unfit commissioner appointed to take 
accounts.) 

(’19) 6 AIR 1919 Lah 249 (250). 

(’19) 6 AIR 1919 Lah 308 (309). 

(’19) 6 AIR 1919 Lah 381 (382) : 1919 Pun Re 

No. 77. , . . 

(’20) 7 AIR 1920 Lah 85 (86). (Erroneous decision 

as to jurisdiction to try a suit.) 

(’21) 69 Ind Cas 450 (451) (Lah). (Order allowing 
a party to produce fresh evidence on an issue after 
closing the case.) 

(’20) 7 AIR 1920 Lah 412 (413). 

(’21) 8 AIR 1921 Lah 213 (213). (On a question of 
jurisdiction as to whether the suit lay for breach 
of contract.) 

(’21) 8 AIR 1921 Lah 265 (266). 

(’21) 8 AIR 1921 Lah 367 (368). (Refusing to 
allow amendment of pleadings and raise additional 


issues.) 

’21) 8 AIR 1921 Lah 370 (371). (Where the order 
of remand remitting the case back for framing 
proper issues was wholly unnecessary — High 
Court interfered.) 

’22) 9 AIR 1922 Lah 394 (394). (When lower 
Court refused leave to amend plaint originally 
brought on insufficiently stamped hundi as an 
original consideration without giving reasons.) 

’23) 10 AIR 1923 Lah 301 (301). (When the lower 
Court in supersession of its previous orders o 
examine a person on commission issued summons 

to attend Court.) 

’23) 10 AIR 1923 Lah 565 (566). 

’21) 8 AIR 1921 Lah 184 (134). 

r n the following cases revision on the decision 
as to jurisdiction held not to lie : 

’23) 10 AIR 1923 Lah 414 (414). 

’10) 1910 Pun Re No. 70 : 7 Ind Cas 710 (710). 
[But see (’25) 12 AIR 1925 Lah 72 (73^ 
locutory order as to place of trial is a case. 

The Full Bench case wa3 „a * 

(’32) 19 AIR 1932 Lah ol (52). (If the order is 

manifestly illegal, it could be revised.)] 
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has provided an independent remedy or a different procedure, are not interlocutory 
proceedings and will therefore be open to interference in revision. 9 Thus, the disposal of 
an application for leave to sue as a pauper 10 or to set aside an ex parte decree 11 or to 
restore a suit dismissed for default 12 has been held to be ‘a case decided' the decision in 
which is revisable by the High Court under this section. In the undermentioned case 18 


S. (-40) 27 AIR 1940 Sind 190 (190) : ILR (1940) 
Kar 34 (DB). (Order awarding arbitrator's fees 
under Sch. 2, para. 13 is “oase decided.”) 

(’26) 13 AIR 1926 Lab 642 (643). 

•(’33) 20 AIR 1933 All 106 (107): 54 All 1048. (Order 
returning plaint under S. 23 of the Provincial 
Small Cause Courts Act terminates the proceedings 
in that Court and is therefore a ‘‘case decided.”) 

**(’34) 21 AIR 1934 All 620 (622, 623) : 57 All 17 
(FB). (Test as to whether a proceeding is a case 
or not laid down.) 

•(’34) 21 AIR 1934 Bom 252 (253): 58 Bom 485. 
(DB). (Decision dismissing applications under O. 41 
R. 6 (2) is ‘case decided.’) 

<‘33) 20 AIR 1933 Lah 1046 (1047) (DB). (Procee¬ 
dings for a temporary injunction are a case as they 
do not directly affect the decision of the suit one 
way or other.) 

*(’04) 12 OudhCas405(413):4 Ind Cas 878(882)(DB). 

(’24) 11 AIR 1924 Lah 408 (409). (Order direc¬ 
ting the defendant to deposit money under S. 10 
of the Charitable and Religious Trusts Act.) 

{’25) 12 AIR 1925 Lah 189 (189). (Application for 
transfer without notice is illegal.) 

(’30) 17 AIR 1930 All 701 (702): 52 All 951. (In a 
suit against a firm an order refusing permission to 
a partner to file a written statement to resist the 
claim.) 

(’30) 17 AIR 1930 Lah 195 (197).* (Original Court 
having no jurisdiction sending suit to District 
Judge who transfers the same — There is a case 
decided — Proceedings terminate when original 
Court decided that it had no jurisdiction.) 

(’31) 18 AIR 1931 Lah 644 (647): 13 Lah 59 (DB). 
(Order refusing stay under S. 19, Arbitration Act.) 

(’31) 18 AIR 1931 Lah 66 (67). (Suits for injunction 
to restrain opposite party from proceeding to arbi¬ 
tration under arbitration clause — Order staying 
euitand asking parties to proceed with arbitration 
terminates the case so far as the Court is concerned 
and is therefore a “case.”) 

(’25) 12 AIR 1925 Oudh 604(604). (Order deciding 
finally one point in a suit terminates case and is 
therefore a “case.”) 

I ( 31) 18 AIR 1931 Lah 503 (503). (Order regarding 
security for stay of further proceedings on appeal 
from preliminary decree — Held, to be a “case.”) 

-t(’36) 23 AIR 1936 Sind 205 (205) (DB). (An 
application made under S. 19, Arbitration Act, is 
not an interlocutory proceeding or a mere branch 
of a suit within the meaning of S. 115 of the Code. 
It is a case in itself and decides finally between 
the parties whether the matter shall or shall not 
bo decided by arbitration; therefore an application 
in revision will lie and is not excluded by S. 115.) 

(’35) 22 AIR 1935 All 455 (456). (Application for 
refund of court-fee — Decision of, after suit has 
terminated is “case decided.”) 


[See also (’27)-14 AIR 1927 Lah 394 (394) : 8 
Lah 362 (DB). (Order holding that a suit is triable 
under Sikh Gurdwaras Act (VIII of 1925) is re¬ 
visable.) 

t (’37)24 AIR 1937 A11658(659)(DB).( Where in the 
course of execution of a decree, an outsider to the 
suit and to the execution proceedings, makes an 
independent application for stay of execution, the 
proceedings which begin with such an application 
for stay by a person not a party to the suit and 
not originally a party to the execution proceedings 
and which terminate with an order of refusal have 
the character of a ‘case’ complete in itself; and an 
order passed on such an application, refusing to 
stay the execution is a ‘‘case decided” within the 
meaning of S. 115, C. P. Code, and is subject to 
revision by the High Court.)] 

10. (’42) 29 AIR 1942 Pesh 29 (29). 

(’27) 14 AIR 1927 Lah 56 (56). 

(’26) 13 AIR 1926 Lah 642 (643). 

(’34) 21 AIR 1934 Lah 231 (231). 

| (’37) 24 AIR 1937 Oudh 481 (481): 13 Luck 560 
(DB). (Rejection of application for leave to sue as 
pauper amounts to ‘case decided.’) 

[See (’34) 21 AIR 1934 Lah 401 (402). (But the 
mere admission of a petition is not a case de¬ 
cided.)] 

See also Note 26. 

11. (’25)12 AIR 192$ All 610(611):48 All 175(FB). 
*(’31) 18 AIR 1931 All 294 (301): 53 All 612 (FB). 
(’26) 13 AIR 1926 Lah 344 (344). 

(’26) 13 AIR 1926 Lah 379 (380) : 7 Lah 161. 

(’20) 7 AIR 1920 Lah 452 (452). 

(’ 21 ) 8 AIR 1921 Oudh 141 (142) : 24 Oudh Cas 
282. 

t (’23) 10 AIR 1923 Oudh 177 (180): 26 Oudh Cas 
10. (Order of remand setting aside an ex -parte de¬ 
cree and directing a rehearing of the same.) 

(’38) 25 AIR 1938 Sind 7G (78) : 32 Sind L R 703 
(DB). (The fact that an appeal lies against an 
order made under O. 9 R. 13 refusing to grant an 
application to set nsido an ex parte decreeand that 
no appeal lies against an order granting an appli¬ 
cation to set aside a decree does not exclude the 
remedy by revision in the latter case, much more 
restricted though the remedy by revision is.) 

[See also (’33) 20 AIR 1933 Rang 156 (156).] 

12. (’41) 28 AIR 1911 Oudh 367 (368) (DB). 

(’29) 16 AIR 1929 All 599 (599) : 51 All 908 (DB) 

+ ( 33) 20 AIR 1933 All 41 (If) (DB). 

(’33) 20 AUt 1933 Lah 169 (171). (Order is not of 
an interlocutory nature.) 

(’28) 107 Ind Cas 395 (396) (Lah). 

[See (’32) 19 AIR 1932 Lah 176 (177) 

(’36) 23 AIR 1936 Lah 618 (619). (Ordersrelating 
to an application for restoration of proceedings 
dismissed in default constitute a ‘case’ within 
the meaning of S. 115.)] 

13. f C29) 16 AIR 1929 Lah 257 (259). (Case finally 

decided qxia that particular proceeding.) y 

4 CPC. 68. 
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it was held that an application raising the question whether a certain person should or 
should not act as the next friend of a minor, was held to be a 'case.* As regards an 
application for stay under S. 10 of the Code, the Allahabad High Court, the Chief Court 
of Sind and before the recent Full Bench decision in Bibi Gurudevi’s case, the Lahore 
High Court, have held that it is only an interlocutory application and not a ‘case’ 14 while 
the Oudh Chief Court is of a contrary opinion. 16 As to an application under O. 1 R. 10 the 
Allahabad High Court holds that it is an interlocutory order and not a case 10 while the 
Oudh Chief Court holds that it is a separate and independent proceeding. 17 The Lahore 
High Court 18 has held that where the plaintiff dies during the pendency of a suit and two 
parties, each claiming to be his legal representative, apply to be brought on the record, 
and the Court decides in favour of one party, the proceedings, so far as the other party is 
concerned, do not arise in the suit itself but are rather collateral proceedings and final 
qua that party, and hence the order amounts to a ‘case decided.* 

A suit was instituted against A, B, C and D on the basis of a promissory note 
executed by them. The Court ordered that the suit could not proceed against A as the 
promissory note was signed by him at a place which was beyond the jurisdiction of the 
Court. It was held by the Lahore High Court that a revision would be competent as the 
proceedings terminated so far as A was concerned and therefore there was a ‘case decided.' 19 


14. (’39) 41 Pun L R 883 (883). (No revision 
against order refusing stay.) 

(’39) 26 AIR 1939 Sind 291 (292) (DB). 

(’29) 16 AIR 1929 All 957 (959) (DB). 

(’34) 21 AIR 1934 All 520(521) (DB). (Decision by 
lower Court on an issue that the trial of the suit 
was not barred under S. 10, C. P. Code, is not a 
case decided.) 

(’33) 20 AIR 1933 Lab 191 (192). 

(’20) 7 AIR 1920 All 197 (198) : 42 All 409. 

(’24) 11 AIR 1924 Lah 567 (567). 

(’29) 16 AIR 1929 Lah 662 (663). 

(’30) 17 AIR 1930 Lah 525 (525). (Court can how¬ 
ever interfere either under S. 151, C. P. Code, or 
under S. 107 of the Government of India Act.) 
(’22) 9 AIR 1922 Lah 54 (55). 

(’23) 10 AIR 1923 Lah 69 (69, 70). . 

(’23) 10 AIR 1923 Lah 615 (617). . 

(’36) 23 AIR 1936 Lah 569 (569). (Order refusing 
to stay proceedings under S. 10.) 

(’39) 41 Pun L R 55 (55). , , . 

[See (’33) 20 AIR 1933 Lah 605 (606). (In this 
case the High Court interfered under S. 107 of 
the Government of India Act.)) 

[But see (’33) 20 AIR 1933 Lah 34 (34). 

(’33) 20 AIR 1933 Lah 50 (51). (Distinguishing 
the cases holding a contrary view on the ground 
that in this case the application for stay was 
under inherent powers and not under b. 10.) 

(’21) 01 Ind Cas 830 (831) (Lab).] 

15. (’ 40)27 AIR 1940 Oudh 441 (442):16 Luck 184 

(’M^IR 1928 Oudh 355 (358) : 3 Luck 650 

(•10?6 AIR 1919 Oudh 178 (179) (DB). 

[Sec also (’40) 27 AIR 1940 Oudh 342 (343) : 15 
Luck 641 (DB). (Civil Court proceeding with trial 
of suit in spite of its finding that its jurisdiction 
to proceed with it is temporarily ousted by U. P. 
Encumbered Estates Act—Revision lies.)) 

16. (’28) 15 AIR 1928 All 97 (97): 50 All 276 (DB). 
(’12) 14 Ind Cas 263 (264) (DB) (All). 


[But see (’34) 21 AIR 1934 All 25 (27) (DB).] 

17 . (’43) 30 AIR 1943 Oudh 315 (315, 316). 

(’42) 29 AIR 1942 Oudh 338 (339) : 18 Luck 56. 
(Order rejecting application for being made a party 

to the suit.) • 

f (’10) 13 Oudh Cas 109 (112): 6 Ind Cas 977 (978> 

(’l^f 15 Oudh Cas 304 (309): 16 Ind Cas 592 (594) 

(’14?1 AIR 1914 Oudh 184 (185). (Stranger to a 
mortgage ord^ed to be impleaded.) 

(’29) 16 AIR 1929 Oudh 148 (148) (Where A sued 
JB for arrears of rent in respect of a house, and C t 
who had obtained a decree against A and B declar¬ 
ing that he is th6 owner of the house, applied for 
being impleaded as a party to the suit, held refusal,. 

to be bad.) , 

(’38) 25 AIR 1938 Oudh 10 (10):13 Luck 625 (DB). 
(The order of a Court dismissing the application 
of a party to be made a party to a suit under 
O. 34 R. 1, though interlocutory, has decided the 
case and a revision petition lies against such an 

[Secateo (’42) 29 AIR 1942 Oudh 340 (340) (DB). 
(A distinction ought to be drawn between a case 
where a person applies to a Court to be made a 
party and his application is refused and a case 
where the application is granted—When the ap¬ 
plication is refused, a case is deoided so far as that 
party is concerned, but not so when he 13 ™ ad ,^ a 
party and the former order is revisablewhile tne 

('42) G 29* S AIR ^1942 Oudh 366 (368) (DB). (Appli¬ 
cation of vendor to be allowed to co “ t,Ilde a0 
defendant wrongly rejected — Chief Court can 

interfere in revision.)] /1A9 , . * . 

[But see (’39) 26 AIR 1939 Oudh 102 (103) . 14 
Luck 447 (DB). (Order adding person as party 
to suit is not appealable nor one open to revision 
—It is merely an interlocutory order.)] 

18. (’35) 22 AIR 1935 Lab 934 (934). 

19. (’37) 24 AIR 1937 Lah 800 (801). 
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In view of the Full Bench decision of the Lahore High Court in Bibi Gurudevi’s 
case holding that interlocutory orders can be revised, the above discussion in so far as it 
is based on prior decisions of the Lahore High Court is only of academic interest now. 

The proceeding started by the filing of an application under s. 7 (l) (a) of the 
U. P. Encumbered Estates Act, XXV of 1934, is a fresh proceeding and therefore a ‘case.’ 20 

According to the High Court of Allahabad an order allowing or refusing an 
amendment of the plaint, being of an interlocutory nature is not open to revision. 21 The 
Oudh Chief Court also holds likewise. 22 

An order refusing to file an award and directing the suit to proceed is interlocutory 
in its nature and as such not open to revision. 23 Similarly, an order setting aside an 
award in a pending suit and directing the suit to proceed in the ordinary way is inter- 
locutory in its nature and as such not revisable. 24 

An order of the appellate Court holding that there is a valid reference to arbitration 
and directing the lower Court to deal with the case under the Arbitration Act has been 
held not to be of an interlocutory nature. 25 

In a case decided by the Lahore High Court before the decision in Bibi Gurudevi's 
case it was held that an order impounding a document and forwarding it to the Collector 
for necessary action under the Stamp Act is a case decided and is therefore open to 

On the other hand, the general trend of the decisions of the High Courts of_ 

(a) Calcutta, 27 


[ See also (’38) 25 AIR 1938 Lah 507 (508). (An 
order by Court bolding the suit of a plaintiff time- 
barred in respect of certain reliefs claimed by him 
is a ‘case decided’ to that extent.) 
f (’39) 26 AIR 1939 Sind 137 (140): ILR (1939) 
Kar 330 (DB). (Order dismissing suit as against 
one of the defendants is not an (interlocutory 
order and order by successor of Judge setting aside 
such order is also not an interlocutory order.)] 

20. (’40) 27 AIR 1940 All 387 (388) : ILIi (1940) 
All 499 (DR). (Dismissal of application is case 
decided.) 

(’38) 25 AIR 1938 All 6 (7): ILR (1938) All 22 (DB). 

21. *(’36) 23 AIR 1936 All 686 (688, 689) : I L It 
(1937) All 17 (FB). 

(’34) 21 AIR 1934 All 785 (785) (DB). 

[See however (’40) 27 AIR 1940 All 4 48 (449) : 
ILR (1940) All 564 (DB). (Application that 
certain additions by way of explanatory notes be 
made after description of certain defendants in 
the plaint is not an application for amendment of 
a pleading—Rejection of application constitutes 
the decision of a case nnd revision lies —AIR 1936 
All 686 : ILR (1937) All 17 (FB) explained.)) 
The follotoing cases should be deemed as over¬ 
ruled by the Full Dench : 

(’35) 22 AIR 1935 All 353 (356) : 57 All 459 (DB) 

(’35) 22 AIR 1935 All 651 (652). 

(’33) 20 AIR 1933 All 374 (375) : 55 All 256. 

22. (’41) 28 AIR 1941 Oudh 87 (88) (DB). 

(’41) 28 AIR 1941 Oudh 623 (624). 

2 (db) 36 > 58 AI1 910 (94? ) : 164 Ind Cas 722 ( 724 ) 

(’35) 22 AIR 1935 All 519 (519 520). 

t (’38) 25 AIR 1938 All 557 (559, 560) : ILR 


(1938) All 805 (FB). (AIR 1931 All 721 and AIR 
1929 All 743 : 51 All 1010 overruled.) 

[See also (’43) 30 AIR 1943 Pesh 8 (9) (DB). 
(Order holding that there was no valid reference 
to arbitration and directing suit to be tried regu¬ 
larly—No revision.) 

(’32) 19 AIR 1932 All 452 (453): 53 All 1006(DB) 1 

24. (’39) 183 Ind Cas 837 (838) (DB) (Oudh) 

[See also (’40) 27 AIR 1940 Oudh 405 (406): 

10 Luck 79 (DB). (Order setting aside final 

decree in terms of award and restoring case_No 

revision.)] 

25. (’43) 30 AIR 1943 Pesli 8 (9) (DB). 

[See also (’42) 29 AIR 1942 Sind 7 (7) (DB). 
(Judge deciding that particular issue should be 
referred to arbitration—"That is a case decided )1 

26. (’42) 29 AIR 1942 Lah 265 (266). 

AIIi 1940 Cal 92 ( 92 > : ILU (1939) 

- Cal 378 (DB). (After remand lower Court order¬ 
ing restoration of possession by auction purchaser 

to the judgment-debtor—The order is interlocutory 

— No appeal but revision lies.) 

( 1 1 ) 4 AIR 1917 Cal 248 (249). (Revision from an 
order on a stay application under S. 10, C. p C ) 
+ (’87) 14 Cal 7GS (780) (DB). ’ 

( 29) 10 AIR 1929 Cal 159 (159). (Interlocutory 
order deciding question of jurisdiction —Wrone 
assumption of jurisdiction.) 

(’10) 6 Ind Cas 570 (572) (DB) (Cal). 

(’12) 15 Ind Cas 46 (48) (DB) (Cal). 

In thc following cases the right to interfere 
teas assumed : jero 

(’29) 16 AIR 1929 Cal 831 (831). 

(’13) 21 Ind Cas 943 (944) (DB) (Cal) 

i'ini r? ll i 8 r- 7 (84 A! ; 12 Cal L Rc P 421 (423) (DB) 

( 10) 6 Ind Cas 549 (552) (DB) (Cal). 
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(b) Madras, 28 

(c) Nagpur, 29 


(’10) 6 Ind Caa 546 (549) (DB) (Cal). 

(*94) 21 Cal 539 (541) (DB). 

(’18) 5 AIR 1918 Cal 909 (909) (DB). 

(’10) 8 iDd Cas 87 (90) (DB) (Cal). 

(’12) 17 Ind Cas 361 (362) (DB) (Cal). 

(’22) 9 AIR 1922 Cal 42 (44) (DB). 

(’13) 21 Ind Cas 771 (772) (DB) (Cal). 

(’10) 7 Ind Cas 92 (93) (DB) (Cal). (Court-fee.) 

(’25) 12 AIR 1925 Cal 204 (206) (DB). * 

(’10) 7 Ind Cas 436 (442) (DB) (Cal). 

(’10) 6 Ind Cag 574 (576) (DB) (Cal). 

(’10) 38 Cal 230 (241) : 8 Ind Cas 107 (114) (DB). 
(’35) 22 AIR 1935 Cal 102 (106) (DB). (High Court 
will not interfere with interlocutory orders unless 
irreparable injury and inevitable miscarriage of 
justice will result.) 

(’35) 22 AIR 1935 Cal 279 (280) : 62 Cal 417 (DB). 
(’38) 25 AIR 1938 Cal 161 (162). (Lower Court 
accepting valuation in plaint and acting wrongly 
in not exercising its powers under S. 8 (c), Court-fee 
(Bengal Amendment) Act—High Court can inter¬ 
fere under S. 115 as lower Court will be exercising 
its jurisdiction wrongly if its decision is wrong.) 
Also see Government of India Act, 1915, S. 107 
Note 2. 

28. (’42) 29 AIR 1942 Mad 247 (249):ILR (1942) 
Mad 455. (Before interference question of incon¬ 
venience and delay in trial of euit should be consi¬ 
dered.) 

(’42) 29 AIR 1942 Mad 362 (363) : I L R (1942) 
Mad 647 (DB). (Ordinarily the High Court will 
not entertain a revision against a preliminary 
‘finding such as one holding certain rules framed 
under an Act to be ultra vires unless there are 
special circumstances rendering it desirable—Revi¬ 
sion entertained, as an authoritative ruling on the 
question where certain rules framed in the exercise 
of the powers under S. 28 (1) and S. 28 (2) (b) and 
(c) of Madras Agriculturists’ Relief Act was neces¬ 
sary for guidance of lower Courts in similar cases.) 
*(’29) 16 AIR 1929 Mad 121' (124) (DB). (See 
observations of Odgere, J.) . 

(’22) 9 AIR 1922 Mad 332(334) : 45 Mad 194(DB). 
(’31) 18 AIR 1931 Mad 542 (549) (DB). 
t (’31) 18 AIR 1931 Mad 1 '(2, 5) (DB). 

(’27) 14 AIR 1927 Mad 212 (213). 

(’30) 17 AIR 1930 Mad 216 (216). 

(’23) 10 AIR 1923 Mad 270 (270). (Court-fee.) 

(’25) 12 AIR 1925 Mad 722 (723). (Do.) 

(’25) 12 AIR 1925 Mad 713 (714). (Do.) 

(’26) 13 AIR 1926 Mad 678 (679). (Do.) 

(’29) 16 AIR 1929 Mad 396 (397) (DB). (Do.) 

(’23) 10 AIR 1923 Mad 321 (322) : 46 Mad o74. 
(Order refusing to issue commission to examine 

witness.) , _ 

(’08) 31 Mad 60 (61) (DB). (Order issuing commis- 

sioQ J 

In the following cases the right to interfere 
ions assumed to exist : 

(’22) 9 AIR 1922 Mad 321 (323). (An amendment 

of the plaint.) . . 

(’17) 1 AIR 1917 Mad 134 (195). (Court-fee.) 

(’18) 5 AIR 1918 Mad 1060 (1061) (DB). (Setting 
aside review order.) 


(’18) 5 AIR 1918 Mad 1137 (1139). 

(’23) 10 AIR 1923 144 (147) : 47 Mad 47. 

(’26) 13 AIR 1926 Mad 135 (136). 

(’29) 16 AIR 1929 Mad 403 (403). 

(’13) 19 Ind Cas 672 (672) (Mad). 

(’ll) 12 Ind Cas 104 (105) (Mad). 

(’ll) 12 Ind Cas 173 (174) (Mad). 

(’14) 1 AIR 1914 Mad 298 (298). 

(’30) 17 AIR 1930 Mad 72 (74). 

(’25) 12 AIR 1925 Mad 188 (189). ■ 

(’30) 17 AIR 1930 Mad 322 (325). 

(’08) 18 Mad L Jour 302 (304). 

(’26) 13 AIR 1926 Mad 166 (168). 

(’24) 11 AIR 1924 Mad 541 (541). 

(’31) 18 AIR 1931 Mad 8 (10). 

(’14) 1 AIR 1914 Mad 17 (17) (DB). (Erroneous 
order refusing to allow the amendment.) 

(’14) 1 AIR 1914 Mad 271 (272). (Amendment of 
pleading.) 

(’26) 13 AIR 1926 Mad 1047 (1048) (FB). 

(’28) 15 AIR 1928 Mad 416 (418) : 51 Mad 664 
(DB). (Though appeal lies against order rejecting 
plaint for non-payment of court-fee.) 

(’31) 18 AIR 1931 Mad 716 (717). (Do.) 

(’23) 10 AIR 1923 Mad 690 (692). 

(’26) 13 AIR 1926 Mad 1124 (1125). 

(’24) 11 AIR 1924 Mad 846 (847) : 47 Mad 934. 
(’12) 13 Ind Cas 903 (904) (DB) (Mad). 

(’23) 10 AIR 1923 Mad 88 (88). (Order under S. 10.) 
(’27) 14 AIR 1927 Mad 524 (525). 

(’37) 24 AIR 1937 Mad 338 (339). (Order under 
O. 1 R. 10 can be revised under Section 115, C. P. 
Code, when the Court fails to exercise a discretion 
vested in it and when its failure is due to error.) 
(’38) 25 AIR 1938 Mad 646 (648). (Order refusing 
issue of commission is revisable.) 

(’36) 23 AIR 1936 Mad 526 (526). (A Court m 
framing issues or refusing to frame issues is, in the 
language of S. 115, deciding a case, if the onus of 
proof is involved in the form of the issues.) 

(’35) 22 AIR 1935 Mad 282 (283): 58 Mad771 (DB). 
(Decision on preliminary issue as to maintainabi¬ 
lity of suit—High Court has power to, but will not 
interfere unless the point can be shortly and con¬ 
veniently disposed of by way of a civil revision 

[OtefSS) 19 AIR 1932 Mad 603 (604). (Order 

refusing to amend plaint can be set aside in revi- 
• \ 

(■33) 20 AIR 1933 Mad 506 (507, 508) : 

744 (DB). (But High Court will not interfere if 
order as to court-fee is favourable to plamti^lJ 

[See also (’34)21 AIR 1924 Mad 669 (669). (Revi 
sion lies against order passed on petition ""i 
O. 9 R. 9 for restoration of dismissed P«ktu>n.)] 
29. (’43) 30 AIR 1943 Nag 97 (98) . I L R (194 ) 

Nag 520. (Order impounding documents, in posses¬ 
sion of a witness, which the Court had no autho- 

C 4 ll 26 A P I°R nd l941 Nag 289 (290) : I L R (1942) 

‘ Nag 478 (O^rder^refusing to allow an amendment 
of the plaint and thereby shutting out a part of 
the plaintiff’s claim being a case decided within 
the meaning of S. 115. « open to revision.) 
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the High Court is not powerless to interfere under 


(d) Patna 30 and 

(e) Rangoon, 31 

with few exceptions 33 is to hold that 


■f (’31) 18 AIR 1931 Nag 17 (19): 27 Nag L R 251. 
(Erroneously allowing a time-barred suit to con¬ 
tinue.) 

(’25) 12 AIR 1925 Nag 195 (196). (Refusal to allow 
amendment.) 

(’ll) 7 Nag L R 130 (133) : 12 Ind Cas 357 (359). 
(’24) 11 AIR 1924 Nag 292 (293) (DB). 

(•28) 15 AIR 1928 Nag 131 (131). 

(’27) 14 AIR 1927 Nag 256 (258). 

In the following cases the right to interfere 
was assumed to exist : 

(’26) 13 AIR 1926 Nag 409 (409). 

(’25) 12 AIR 1925 Nag 62 (63). (Amendment of 
plaint claiming alternative reliefs.) 

(’25) 12 AIR 1925 Nag 108 (109). (An order allow¬ 
ing amendment of plaint ex -parte without notice.) 
(’30) 17 AIR 1930 Nag 51 (51). 

(’19) 6 AIR 1919 Nag 150 (152) : 15 Nag L R 21. 
(’30) 17 AIR 1930 Nag 10 (11). 

(’28) 15 AIR 1928 Nag 222 (222). 

(’25) 12 AIR 1925 Nag 373 (374). 

(’38) 25 AIR 1938 Nag 210 (210): I LR (1940) Nag 
463. (Order allowing a person to sue as pauper.) 
(’38) 25 AIR 1938 Nag 358 (359) : ILR (1940) 
Nag 280. (The High Court would not ordinarily 
exercise its revisional jurisdiction in a purely inter¬ 
locutory matter, namely, about the admission of a 
certain piece of evidence — It may however do so 
when the question is one of general importance and 
no objecton is taken by the opposite party as to 
the competency of the Court to entertain the peti¬ 
tion — But such case must not be regarded as a 
precedent for interference in purely interlocutory 
matters of procedure which do not affect jurisdic¬ 
tion, and do not inflict irreparable injury.) 

30. ('18)5 AIR 1918 Pat 100 (103) : 4 Pat LJour 20 
(DB). (Order dismissing application for leave to sue 
a receiver without enquiring into the allegations.) 
t (’37) 24 AIR 1937 Pat 550 (552) : 16 Pat GOO 
(SB). (Interlocutory order allowing deficit court- 
fee to be made up.) 

(’24) 11 AIR 1924 Pat 176 (179) (DB). 

See also the following cases : 

(’30) 17 AIR 1930 Pat 592 (592). 

(’23) 10 AIR 1923 Pat 411 (412). 

(’20) 7 AIR 1920 Pat 789 (789, 790). (Court-fee.) 
(’21) 8 AIR 1921 Pat 180 (180):5 Pat L Jour 100.(Do.) 
(’21) 8 AIR 1921 Pat 323 (323). 

(’30) 17 AIR 1930 Pat 277 (278). (Court-fee.) 

(’24) 11 AIR 1924 Pat 673 (675) : 3 Pat 930. 

(’22) 9 AIR 1922 Pat 359 (360): 4 Pat L Jour 195. 
(’18) 5 AIR 1918 Pat 131 (131): 4 Pat L Jour 191. 
(’25) 12 AIR 1925 Pat 488 (489). 

(’25) 12 AIR 1925 Pat 703 (704). 

(’26) 13 AIR 1926 Pat 334 (335). 

(’35) 22 AIR 1935 l’at 90 (91). 

(’36) 23 AIR 1936 Pat 85 (86) : 15 Pat 340. (Deei- 
sion as to court-fee.) 

(’38) 25 AIR 1938 Pat 22 (25, 2G):16 Pat 766 (FB). 
(Do.) 

(’38) 25 AIR 1938 Pat 209 (209). (Order under O. 33 
R. 8, C. P. C.) 

(’36) 23 AIR 1936 Pat 190 (190). (Court-fee.) 


(’35) 22 AIR 1935 Pat 186 (187). (Interlocutory 
order raising question of jurisdiction—Revision lie3.) 

31. (’17) 4 AIR 1917 Low Bur 35 (36). (Order per¬ 
mitting three separate suits to be brought in res¬ 
pect of different parts of the estate of a deceased 
by the administrator.) 

(’33) 20 AIR 1933 Rang 49 (50): 11 Rang 36 (DB). 
(Though High Court has got such power, it should 
not interfere unless there would be miscarriage of 
justice.) 

(’21) 8 AIR 1921 Low Bur 6 (8) : 11 Low Bur Rul 
65 (DB). (Order refusing permission to examine 
witness on commission.) 

f (’24) 11 AIR 1924 Rang 2 (3): 1 Rang 231 (DB). 
(’18) 5 AIR 1918 Low Bur 25 (26). 

(’31) 18 AIR 1931 Rang 136 (137) : 9 Rang 71. 
(’39) 26 AIR 1939 Rang 92 (93). (The Court will 
not however interfere unless it seems that there 
has been a gross and culpable error likely to inflict 
grave injustice and cause irreparable injury.) 

(’35) 22 AIR 1935 Rang 122 (122). (Interlocutory 
order of Court refusing to admit oral admissible 
evidence—Revision is competent.) 

(’35) 22 AIR 1935 Rang 466(466): 13 Rang 595(DB). 
(’35) 22 AIR 1935 Rang 225 (226). (The Rangoon 
High Court has always entertained applications 
in revision with a certain amount of freedom, even 
when the cases are not complete,' if to allow a case 
to proceed would result in waste of time, trouble 
and money.) 

[See (’39) 26 AIR 1939 Rang 448 (448) : 1939 
Rang L R 591 (DB). (An interlocutory order 
may decide a case and may be subject to revision 
if it does irreparable damage to a party but that 
cannot be said in case of rejection of evidence as 
party can question that decision under S. 105 
in appeal.)] 

[See also (’33) 20 AIR 1933 Rang 263(264). (Inter¬ 
locutory orders—Revision lies more under S. 107 
Government of India Act, 1915, than under 
Section 115 of the Code.)] 

32. (’ll) 28 AIR 1941 Nag 263 (268) : ILR (1942) 
Nag 414. (Order superseding award of arbitrator 
on the ground that arbitrator exceeded his autho¬ 
rity — No revision lies.) 

(’34) 21 AIR 1934 Pat 550 (551). (Order setting 
aside an award in an arbitration.) 

(’26) 13 AIR 1926 Cal 1149 (1150) : 53 Cal 767. 
(Per Cuming, J.) 

(’28) 15 AIR 1928 Cal 114 (111):54 Cal 103S (DB). 

(Order in a divorce suit.) 

(’82) 12 Cal L Rep 148 (151). 

(’19) 6 AIR 1919 Cal 810 (811) (DB). 

(’12) 16 Ind Cas 3 (5) (DB) (Cal). (Doubted.) 

(’86) 9 Mad 256 (257). 

(’95) 5 Mad L Jour 75 (70) (DB). 

(’ll) 9 Ind Cas 672 (672) (DB) (Mad). (Doubted.) 
(’ll) 1 AIR 1914 Mad 116 (116). (Order setting 
aside an abatement.) 

(’14) 1 AIR 1914 Mad 685 (G85). (22.c parte decree, 
setting aside.) 

( 23) 10 AIR 1923 Mad 43 (43). (Order directing a 
commissioner to ascertain mesne profits.) 
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S. 115, with interlocutory orders. As already seen above, the Lahore High Court has also 
recently come to adopt this view. The Calcutta, Madras and Patna High Courts have also 
interfered with such orders in the exercise of their powers of superintendence under S. 107 
of the Government of India Act, 1915 (corresponding to S. 15 of the Charter Act, 186 l). 33 
It must, however, be noted in this connexion that under sub-s. ( 2 ) to s. 224 of the 
Government of India Act of 1936 the High Court has no power of revision in respect of 
the judicial proceedings in lower Courts except in so far as such power may be otherwise 
conferred. See Note on s. 224 of the Government of India Act of 1935 given in Appendix n. 
The High Court of Bombay has also acted under Regulation II of 1827 , S. 5, and interfered 
with such orders. 31 See also the cases noted below. 35 

It is submitted with respect that the view that an interlocutory order cannot 
be revised at all is not correct. A judgment, under o. 20 R. 4, must contain a concise 
statement of the ‘case' and under s. 2, cl. (9), a ‘judgment’ means the statement given by 
the Judge of the grounds of a decree or order. A judgment in support of an order which 
will, of course, include an interlocutory order must, therefore, contain a concise statement 
of the ‘case’ which can only mean the matter in dispute in the particular proceeding. 
This view is also supported by S. 113 of the Code which enacts that any Court may state 
a ‘case’ and refer the same for the opinion of the High Court. A reference to the Report 
of Select Committee in 1879 for amending S. G22 of the Code of 1877 by introducing words 


(’25) 12 AIR 1925 Mad 985 (986). (Wrong order 
under Order 1 Rule 8.) 

(•28) 110 Ind Cas 78 (78) (Nag.) 

(’29) 16 AIR 1929 Rang 270 (271). (An erroneous 
decision on an issue.) 

(•14) 1 AIR 1914 Low Bur 207 (208) : 8 Low Bur 
Rul 77. (An order declining to frame an issue.) 

(’35) 160 Ind Cas 519 (519) : 18 Nag L Jour 132 
(134). (A decision in a pending suit that certain 
evidence is inadmissible does not amount to a 
“case” decided.) 

(’35) 22 AIR 1935 Rang 158 (158). (Interlocutory 
order on question of res judicata — No revision 
lies.) 

33. (’22) 9 AIR 1922 Bat 598 (599) (DB). (Suit for 
accounts of income of property — Interlocutory 
order — Ultimate decision appealable—Order not 
to be revised unless directions given for taking 
account are improper resulting in irrparable loss 
to the parties.) 

('10) 6 Ind Cas 574 (576) (DB) (Cal). 

(’ll) 10 Ind Cas 308 (309) (DB) (Cal). (Order refus¬ 
ing permission to amend pleadings.) 

(’33) 20 AIR 1933 Pat 161 (164) : 12 Pat 77 (DB). 
(It is the privilege and prerogative of High Court 
to exercise power of superintendence to revise 
order which is so erroneous as manifestly to 
amount to injustice.) 

t (’09) 4 Ind Cas 364 (367) (DB) (Cal). (Delegation 
to a Commissioner by a Court of the power to call 
for production of documents under O. 11 R. 14.) 

(•16) 3 AIR 1916 Cal 318 (319) : 42 Cal 926 (DB). 

(’15) 2 AIR 1915 Cal 87 (91) (DB). 

(•25) 12 AIR 1925 Cal 1118 (1119) (DB). 

f (’12) 16 Ind Cas 963 (965) (Cal). 

(•12) 15 Ind Cas 621 (622) (DB). (Cal). 

(’20) 7 AIR 1920 Cal 204 (205) (DB). 

(’19) 6 AIR 1919 Pat 270 (275, 276): 4 Pat L Jour 
57 (DB). 


t (’16) 3 AIR 1916 Mad 903 (906). 

(’ll) 12 Ind Cal 719 (719) (Mad). 

(’ll) 9 Ind Cas 672 (672) (DB) (Mad). 

(’25) 12 AIR 1925 Mad 585 (586). 

(’08) 31 Mad 60 (61) (DB). 

(’16) 3 AIR 1916 Mad 740 (742). 
f (’24) 11 AIR 1924 Pat 673 (675) : 3 Pat 930 
(DB). (Order demanding additional court-fee.) 
(’20) 7 AIR 1920 Pat 131 (137) : 5 Pat L Jour 550 
(DB). 

(’29) 16 AIR 1929 Pat 427 (428). 

(’35) 22 AIR 1935 Cal 102 (107). 

(’34) 21 AIR 1934 Pat 641 (642): 14 Pat 220 (DB). 
(’36) 23 AIR 1936 Mad 187 (187) : 59 Mad 356 
(FB). (Agency District Munsif’s Court at Rayagada 
is a civil Court subject to powers of superinten¬ 
dence of the Madras High Court under S. 107, 
Government of India Act.) 

(’24) 11 AIR 1924 Pat 761 (764). (Where local 
investigation ordered by lower Court would be a 
calamitous waste of time and money, interference 
should be made.) 

Also see S. 105, Note 12. 

34. (’86) 10,Bom 610 (616) (FB). 

f (’15) 2 AIR 1915 Bom 269 (270, 271) : 40 Bom 
86 (DB). 

(’24) HAIR 1924 Bom 65 (68) : 48 Bom 43 
(DB). 

(’31) 18 AIR 1931 Bom 234 (235) (DB). 

[Sec also (’37) 24 AIR 1937 Bom 167 (168): ILK 
(1937) Bom 623. (High Court has jurisdiction to 
interfere in revision in respect of interlocutory- 
orders in proper cases, though High Court should 
be slow to interfere.)] 

35. (’43) 30 AIR 1943 Lah 65 (78) : I L R (1943) 

(’S^^AIR 1 !^ Rang 448 (448): 1939 RangL R 
591 (DB). (Improper rejection of evidence can be 
questioned in appeal from decision—No revision.) 


REVISION 


f*S 115 N 5 1 107fr 


» 


therein corresponding to clause (c) of this section makes the matter still more clear* It was 
. there stated that the object of the amendment was to extend s. 622 (now S. 115) to cases 
in which the High Court of Bombay was then acting in the exercise of its powers under 
Regulation II of 1827, S. 5. This power extended under the said regulation, to call for the 
■proceedings of any subordinate Court and to pass such order thereon as the case may 
require. 

As has been seen already in Note 8, the exercise of revisional powers, even in cases 
where s. 115 is held to apply, is a matter of discretion, and in the case of interlocutory 
orders, assuming such orders are revisable, the High Court will not interfere except where 
the non-interference will cause a denial of justice or irremediable harm. 36 The following 
are some of the circumstances in which the High Courts have interfered under S. 115 with 
interlocutory orders : 

(1) Where the effect of the order was to cause a multiplicity of litigation or to 

prolong the trial. 37 

( 2 ) Where there is a patent irregularity in procedure. 38 


36. (’38) 25 AIR 1938 Nag 358 (359): ILR (1940) 
Nag 280. 

t (’36) 23 AIR 1936 Pat 85 (86): 15 Pat 340 (DB). 

(’35) 22 AIR 1935 Pat 186 (187). 

(’39) 26 AIR 1939 Pat 157 (158) (DB). (Party de¬ 
fendants to action claiming cause of action against 
principal defendants — Court allowing them to 
be joined as co-plaintiffs — High Court will not 
interfere under S. 115 especially as it is an inter¬ 
locutory order.) 

(’35) 22 AIR 1935 Cal 102 (106) (DB). 

See also cases in foot-note 40. 

37. (’41) 28 AIR 1941 Mad 84 (85). (Where a deci¬ 
sion relates to the question of the jurisdiction of 
the Court to entertain the suit and it relates to a 
matter which, if decided wrongly, would result in 
an elaborate trial which would otherwise be un¬ 
necessary, the High Court will interfere in revision.) 

<’10) 6 Ind Cas 549 (552) (DB) (Cal). (Improper 
refusal to add party.) 

<’10) 6 Ind Cas 546 (549) (DB) (Cal). (Do.) 

(’10) H Ind Cas 87 (90) (DB) (Cal). (Do.) 

(’18) 5 AIR 1918 Cal 909 (909) (DB). (Neither 
S. 115, C. P. Code, nor S. 107, Government of 
India Act, 1915, prevents the interference of the 
High Court in the matter of addition or substitution 
of parties.) 

(’94) 21 Cal 539 (541) (DB). (Refusal to allow a 
party interested in a probate case to appear and 
oppose the grant of probate.) 

(’18) 5 AIR 1918 Mad 1137 (1139). (Erroneously 
adding parties.) 

(’23) 10 AIR 1923 Mad 144 (147) : 47 Mad 47. 
(Failure to add receiver as purty to suit or execu¬ 
tion proceedings.) 

(’26) 13 AIR 1926 Mad 135 (136). (Addition of 
party causing multifariousness — 5 Mad L W 207 
doubted.) 

(’30) 17 AIR 1930 Pat 592 (592). (Order refusing to 
add purchaser of holding in a rent suit is im¬ 
proper.) 

(•29) 16 AIR 1929 Mad 403 (403). (Trial Court 
refusing to make person party defendant_Likeli¬ 

hood of there being conflicting findings if that 
person not made defendant.) 


(’18) 5 AIR 1918 Mad 1071 (1071) (DB). (Refusing 
to implead son of hereditary trustee in a scheme 
suit.) 

’10) 6 Ind Cas 570 (572) (Cal). 

’22) 9 AIR 1922 Mad 174 (175) : 46 Mad 186. 
(Order erroneously holding that suit was not bad 
for multifariousness.) 

(’22) 9 AIR 1922 Mad 436 (436) (DB). (Joind V of 
claims as administrator and as partner — Order 
directing plaintiff to elect.) 

(’11)7 Nag L R 130 (133) : 12 Ind Cas 357 (359). 
(’15) 2 AIR 1915 Cal 87 (91) (DB). (Order directing 
trial of case piecemeal.) 

(’21) 8 AIR 1921 Pat 323 (323) (DB). (Do.) 

(’25) 12 AIR 1925 Cal 204 (206)(DB). (Trial of the 
suit was sought to be complicated by dragging in 
issues which were outside its scope and wholly 
irrelevant and unnecessary and the trial of which 
would inevitably prolong the litigation.) 

+ (’24) 11 AIR 1924 Pat 761 (764) (DB). (Issue of 
commission tending to unnecessary prolonging the 
litigation.) 

(’20) 7 AIR 1920 Pat 131 (137) : 5 Pat L Jour 550 
(DB). (Refusal of a right to cross-examine witness.) 
t (’10) 7 Ind Cas 436 (442) (DB) (Cal). (Order 
tending to cause needless delay and wasteful litiga¬ 
tion.) 

(’31) 18 AIR 1931 Mad 542 (549) (DB). (Amend¬ 
ment of plaint by including barred claim — Non¬ 
interference would only multiply proceedings.) 

(’31) 18 AIR 1931 Mad 1 (2, 5) (DB). (Order of re¬ 
mand allowing an amendment of barred claim.) 
(’36) 23 AIR 1936 Lah 619 (621) (DB). (Improper 
refusal to add party.) 

[But see (’30) 17 AIR 1930 Nag 51 (51). (Court 
refused to interfere though refusal to add parties 
would lead to multiplicity of proceedings.)] 

38.*(’16) 3 AIR 1916 Mad 903 (906). (Allowing 
inconsistent or alternative claim to be made after 
all the evidence is closed.) 

(’22) 9 AIR 1922 Mad 49 (49,50). (The legal repre¬ 
sentative of a deceased plaintiff allowed to set up 
a claim not open to original plaintiff.) 

(’30) 17 AIR 1930 Mad 322 (325). (Order allowing 
amendment of plaint—Same not justified in law.)* 
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. (3) Where the effect of the order is to cause unnecessary delay or expense. 39 

(4) Where the order passed is perverse or such that unless set aside irreparable 

harm is likely to be caused to one of the litigants. 40 

(5) Where the effect of the order is to make the trial take an illegal course. 41 

(G) Where the order works manifest injustice. 42 

As to whether the High Court will interfere with an interlocutory order in the 
exercise of its discretion under this section where another remedy is open to the party 
either under section 105 or otherwise, see Note 8. 

An interlocutory order zvhich is appealable as an order under S. 104 or O. 43 R. 1, 
is not revisable under s. 115 which applies only to cases in which no appeal lies to the 
High Court. 43 See also Note 7. 


(’13) 19 Ind Cas 672 (672) (Mad). (Court convert¬ 
ing of its own accord a suit for declaration into 
one for possession.) 

(’ll) 12 Ind Cas 173 (174) (Mad). 

(’20) 57 Ind Cas 784 (785) (Nag). (Order implead¬ 
ing rival claimant as co-plaintiff.) 

[See (’36) 23 AIR 1936 Cal 47 (48) : 62 Cal 289. 
(An order by the Full Bench of the Presidency 
Small Cause Court, allowing an application under 
S. 38 of the Presidency Small Cause Courts Act 
and sending the case back for retrial, which order 
is influenced by what was told them in their pri¬ 
vate room at an ex parte enquiry is improper 
atfQ ought to be set aside in revision.)] 

39. (’25) 12 AIR 1925 Mad 585 (586). (Refusal of 
amendment.) 

t (’34) 21 AIR 1934 Cal 503 (505) (DB). 

(’26) 13 AIR 1926 Mad 1124 (1125). (Refusal to 
allow just prayer for amendment.) 

('27) 14 AIR 1927 Mad 212 (213). (Refusal to 
amend a suit for partition into a claim for a fresh 
partition.) 

(’32) 1932 Mad W N 290 (293). 

(’25) 12 AIR 1925 Mad 707 (707). (If an election 
petition is not maintainable at all an order hold¬ 
ing the same to be maintainable will be set aside.) 
(’30) 17 AIR 1930 Mad 216 (217). (Decision upon 
preliminary issue relating to jurisdiction is open 
to revision.) 

(’25) 12 AIR 1925 Mad 820 (821) (DB). (Suit not 
maintainable at all—High Court can interfere and 
thus prevent further waste of time and money.) 
(’19) 6 AIR 1919 Nag 150 (152) : 15 Nag L R 21. 
(Order going to the root of the case and allowing 
the continuance of a litigation which the lower 
Court had no jurisdiction to allow to continue.) 
*(’31) 18 AIR 1931 Nag 17 (20): 27 Nag L R 251. 
(Erroneous decision that a suit which was time- 
barred was not so barred.) 

(’36) 23 AIR 1936 Pat 250 (252). 

[See (’25) 12 AIR 1925 Mad 188 (189). (Refusal 
to amend plaint for setting aside sale for fraud 
into one that plaintiff was a minor at the time.)] 

40. (’22) 9 AIR 1922 Mad 321 (324). (Where the 
lower Court posted a case for final hearing on 
preliminary issue of law, settled long before the 
High Court’s refusal to interfere.) 

(’23) 10 AIR 1923 Mad 690 (692). 
t ('10) 6 Ind Cas 574 (576) (DB) (Cal.) 

(’27) 14 AIR 1927 Mad 188 (189). (Grantof injunc- • 
tion without aprima facie case.) 


(’08) 18 Mad L Jour 302 (303). (Grant of injunction, 
to party out of possession.) 

’23) 10 AIR 1923 Pat 411 (413) (DB). 

•28) 15 AIR 1928 Nag 222 (222). 

’24) 11 AIR 1924 Pat 176 (179) (DB). (Will not 
interfere unless for avoiding irreparable loss.) 

(’18) 5 AIR 1918 Low Bur 25 (26). 

(’31) 18 AIR 1931 Rang 193 (194). (Order impound¬ 
ing a document.) 

(’12) 17 Ind Cas 361 (362) (DB) (Cal). (Where 
Court required applicant to whom injunction was 
granted to furnish security — Held it was passed 
to prevent a failure of justice, so no revision.) 

(’10) 38 Cal 230 (252) : 8 Ind Cas 107 (114) (DB). 
(’25) 12 A I R 1925 Cal 1118 (1119) (DB). (Order 
refusing to examine a witness on commission 
amounting to a denial of justice.) 

(’08) 31 Mad 60 (61) (DB). (Order issuing commis¬ 
sion as being beyond the scope of Section 386.) 
(’27) 14 AIR 1927 Mad 524 (525). 

(’24) 11 AIR 1924 Cal 971 (974). (Issue of commis¬ 
sion is a question of jurisdiction and not one of 
mere discretion — Grounds alleged for issue of 
commission should be carefully examined.) 

(’24) 11 AIR 1924 Mad 846 (846) : 47 Mad 934. 
(Court not properly understanding provisions of 
Order 11 Rule 14.) 

(’20) 7 AIR 1920 All 191 (192). 

(’26) 13 AIR 1926 Mad 166 (168). (Refusing in¬ 
junction on Judge’s own private opinion.) 

(’22) 9 AIR 1922 Cal 42 (44) (DB). (Wrong refusal 
to grant commission and examine witnesses.) 

(’24) 11 AIR 1924 Mad 541 (541). (Refusal to allow 
defendant to examine himself on commission when 
plaintiff was so examined.) 

(’21) 8 AIR 1921 Nag 9 (10). (Order directing plain¬ 
tiffs to elect os to which of them is to remain on 
record when both can remain.) 

(’32) 19 AIR 1932 Pat9(ll): 11 Pat 161 (DB).(Court 
fixing arbitrary valuation and returning plamt.; 

41. (’23) 10 AIR 1923 Mad 321 ( 322 ): 46 Mad 574. 

(Refusal to issue commission.) ooimm 

+ (’14) 1 AIR 1914 Bom 42 (45): 38 
[See (’33) 20 AIR 1933 All 523’(525). 55 All 719. 
(Deoision that defendant is not entitled to take 
part in the case amounts to a <case lecided.JJ 

42. (’18) 5 AIR 1918 Mad 1137 (1139). 

43. (’25) 12 AIR 1925 Cal 610 t 6 * 1 ) < D B>- < Dl ®; 
missal of an application under O. 21 R. 90 for 

default.) ,.. Q , 

’02) 1902 Pun Re No. 31, p. lw 
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6. “Subordinate Court.*' — See also section 3. 

' This section does not apply unless — 

(1) the decision sought to be revised is that of a Court, and 

(2) such Court is subordinate to the High Court. 

The word 'Court' does not include any person acting in an administrative 
capacity 1 nor a person acting as a persona designata? It has been held by the High 


Note 6 

1. (’40) 27 AIR 1940 Cal 450 (451). (Assumed— 
The judge issuing or refusing to issue a notice 
under S. 167 of the Ben. Ten. Act at the instance 
of an applicant is not aoting merely in a ministe¬ 
rial capacity. He acts as a Court.) 

(’40) 27 AIR 1940 Oudh 237 (23S) : 15 Luck 332 
(DB). (All the orders of Courts under the Succes¬ 
sion Act, the Probate and Administration Act, etc., 
relating to the administration of the assets of decea¬ 
sed persons are in a sense administrative but they 
are at the same time judicial orders. So also ai\. 
order passed by a Court under S. 73, C. P. Code, 
though an administrative order is a judicial order 
and revision under S. 115 lies.) 

(’82) 1882 All W N 143 (143) (DB). (Au order re¬ 
fusing to discharge a suretv.) 

f (’32) 19 A I R 1932 All 568 (569) : 54 All 1085 
(SB). (Collector acting under S. 18 of the Land 
Acquisition Act acts as an administrative officer.) 
(’ll) 9 Ind Cas 943 (944) (DB) (Bom). (Order of a 
Talukdari Settlement Officer.) 

(’90) 1890 Pun Re No. 107, p. 314 (315). (Proceed¬ 
ings under Reg. 1 of 1798 are ministerial.) 

(’24) 11 AIR 1924 Lah 55 (57, 58) : 4 Lah 1 (DB). 
(Order of District Magistrate under Part 2 of the 
Lunacy Act with respect to reception, care and 
treatment of the lunatic.) 

(’10) 1910 Pun Re No. 104 : 8 Ind Cas 1160 
(1160). (Order under S. 92, C. P. Code, granting 
permission to sue.) 

(*22) 9 AIR 1922 Mad 337 (339) (DB). (Order punish¬ 
ing a village munsif for misconduct under S. 7, 
Madras Hereditary Village Officers’ Act.) 

(’20) 7 AIR 1920 Sind 70 (71) : 13 Sind L R 212 
(DB). (Proceedings under S. 36 of the Legal Prac¬ 
titioners’ Act.) 

(’32) 19 AIR 1932 Nag 50 (51) : 28 Nag L R 4. 
(Do. — But Court can interfere under, general 
powers of superintendence.) 

\ (’37) 24 A I R 1937 Cal 705 (708) : I L It (1938) 
1 Cal 400 (DB). (A Collector acting under S. 18 of 
the Land Acquisition Act is not functioning as a 
Court but is acting in a purely ministerial or 
administrative capacity.) 

t (’39) 26 AIR 1939 Kang G (8) : 1938 Rung L R 
623. (Order of Collector refusing to inukp reference 
under S. 49, Land Acquisition Act, is adminis¬ 
trative and hence is not subject to revision.) 

2. (’43) 30 AIR 1943 Cal 250 (251) : ILlt (1942) 2 
Cal 478. (District Judge acting under S. 40A, 
Bengal Agricultural Debtors Act, does not act as 
persona designata, but as Court.) 

(’43) 30 AIR 1943 Cal 470 (473) : 47 Cal W N 473 
(477) (DB). (District Judge or Additional District 
Judge, exercising his powers under S. 40A, Bengnl 
Agricultural Debtors Act, acts as a Court and not 
us a persona designata.) 


(’39) 26 AIR 1939 Bom 471 (472) (DB). (The 
Chief Judge of Bombay Small Causes Court acting 
under S. 217 of the City of Bombay Municipal Act 
as a persona designata.) 

(’26) 13 AIR 1926 Bom 344 (345) 50 Bom 357 
(DB). (A District Judge acting under S. 22 of the 
Bombay District Municipal Act, III of 1901.) 

*(’33) 20 AIR 1933 All 764 (766, 772) : 55 All 1008 
(DB). (District Judge acting under U. P. District 
Boards Act.) 

(’33) 20 AIR 1933 Bom 105 (106) (DB). 

(’32) 19 AIR 1932 Mad 560 (560).'(Sub-Judge pass¬ 
ing order in capacity of Election Commissioner— 
No revision lies.) 

(’33) 20 AIR 1933 Rang 41 (41) : 11 Rang 1 (DB). 
(District Judge acting under the Mandalay Election 
Rules.) 

f(’34) 21 AIR 1934 Sind 110 (111) (DB). (Judge 
acting under S. 19, Bombay Local Boards Act, acts 
as persona designata — His order is not open to 
revision.) 

(’97) 21 Bom 279 (281) (DB). (District Judgeacting 
under S. 23 of the Bombay District Municipal Act 
(Amendment Act), II of 1884.) 

(’23) 10 AIR 1923 Bom 421 (423) (DB). (Chief 
Judge acting under the powers given to him by 
S. 33 of the Bombay City Municipal Act.) 

(’30) 17 AIR 1930 Bom 231 (231) : 54 Bom 224 
(DB). (Chief Judge, Small Cause Court, Bombay, 
acting under S. 219 of the Bombay City Muuicipal 
Act, III of 1888.) 

(’27) 14 AIR 1927 Mad 93 (95) : 50 Mad 121 (FB). 
(Chief Judge of the Presidency Small Cause Court 
of Madras acting under R. 2 of the Rules framed 
under the Madras City Muuicipal Act.) 

*(’26) 13 AIR 1926 Rang 25 (31): 3 Rang 560 (FB). 
(Chief Judge, Rangoon, Small Cause Court, per¬ 
forming the functions assigned to him by S. 14, 
Rangoon Municipal Act.) 

(’27) 14 AIR 1927 Rang 1 (3) : 4 Rang 304 (FB). 
(Chief Judge of the Rangoon Small Cause Court, 
when exercising the powers vested in him by Section 
18, Rangoon Rent Act (1920), acts as persona 
designata. Overruling AIR 1923 Rang 94 : 11 
Low Bur Rul 3S7 (FB); also AIR 1925Rang 367.) 

(’16) 3 AIR 1916 Bora 196(196): 40 Bom 509 (DB). 
(District Judge acting under the Bombay District 
Municipalities Act, S. 160.) 

+ (’17) 4 AIR 1917 Bom 31 (32): 42 Bom 119 (DB). 
(District Judge noting under S. 4 of Act XII of 
1850.) 

(’29) 16 AIR 1929 Rang 352 (354). (District Jud»e 
trying an election dispute is a persona designata ) 

(’37) 24 AIR 1937 Sind 6 (6) : 30 Sind L II 351 
(DB). (Judge of Civil Court acting os Commissioner 
under Workmen’s Compensation Act is not a 
subordinate Court but persona desigtiata.) 
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Court of Madras that a Subordinate Judge holding an enquiry in an election petition 
under the Madras District Municipalities Act, 1920, or a District Judge trying the validity 
of an election under the Madras Local Boards Act, 1902, is not a persona designata and 
his orders are therefore capable of being revised under this section. 3 It has been held that 
where it is provided that a matter is to be decided by a certain Court, the presiding 
officer of such Court will act as a Court and not a persona designata but that where it 
is provided that a certain “Judge” is to decide a matter, the entire provisions of the 
statute will have to be looked into for the purpose of determining whether the judicial 
officer acts as a Court or as a persona designata . 4 ' 

The mere fact that a person exercises judicial functions is not sufficient to 
constitute him a ‘Court.’ 6 It has accordingly been held that the following persons are not 
‘Courts' : 


(1) A District Registrar; 6 

( 2 ) The Rent Controller of Rangoon. 7 So also a District Judge exercising 

powers as Rent Controller under the Bengal House Rent Control Order, 
1942, is not a Court.* 

(3) It has been held by the High Courts of Allahabad, 9 Bombay, 19 


(’39) 26 AIR 1939 Sind 165 (167) : I L R (1939) 
Kar 131. (City of Karachi Municipal Act, 1933, 
Ss. 16, 17 — Tribunals constituted by and for 
purposes of new Act are special — Small Cause 
Judge passing orders under Ss. 16 and 17 does not 
act as Court but as -persona designata.) 
t (’38) 25 AIR 1938 Sind 153 (157).: ILR (1939) 
Kar 121 (DB). (District Judge acting under Section 
22, Bombay District Municipal Act, acts as persona 
designata.) * 

(’39) 26 AIR 1939 Bom 279 (281) : 41 Bom L It 
490 (494). (Where a Judge or presiding officer of a 
Court, as distinguished from the Court itself is 
performing any function as vested in him, such a 
Judge may be considered as a persona designata, 
and cannot be regarded as a Civil “Court sub- 
ordinate” to the High Court, within the meaning 
of Section 115, C. P. C. In considering whether 
the Judge acts as a Court or as a persona designata, 
the important point to be investigated is what is 
the source of his authority—The nature of the 
• proceedings and the action taken therein may also 
be relevant and may be considered.) 
t [See (’34) 21 AIR 1934 All 260 (263) : 56 All 
656 (FB). (District Judge acting under the Land 
Acquisition Act is not a persona designata, but a 
Court.) 

(’07) 31 Bom 604 (609) (DB). (Chief Judge, Small 
Cause Court, acting under S. 33 of the City of 
Bombay Municipal Act.) 

(’35) 22 AIR 1935 Nag 5 (7, 8): 31 Nag LR1. (See 
S. 58, C. P. Municipalities Aot — Local Govern¬ 
ment reversing decision on election petition—Civil 
Court cannot enquire into facts of case.) 

(’39) 26 AIR 1939 Rang 143 (144) (DB). (District 
Judge exceeding bis authority and sending case for 
disposal to additional District Judge—Latter pur¬ 
porting to pass judgment as Court—Order is open 
to revision in the peculiar circumstances of the case.) 
[See however (’ll) 28 AIR 1941 Pat 65 (68) : 
20 Pat 373 (FB). (Persona designata may be a 

Court—Commissioner appointed underWorkmen’s 

Compensation Act, is a Court.)] 


[But see (’33) 20 AIR 1933 Rang 2 (3): 10 Rang 
517 (SB). (District Judge’s decision as to validity 
of election under Burma Rural Self-Government 
Act—District Judge is subordinate to High Court.) 
f(’31) 18 AIR 1931 Bom 582 (586, 587) : 55 
Bom 544 (DB). (District Court exercising judicial 
functions under S. 198, Bombay City Munici¬ 
palities Act of 1925, according to the procedure 
laid down in the Land Acquisition Aot, is a sub¬ 
ordinate Court.) 

3. (’23) 10 AIR 1923 Mad 254 (256) : 46 Mad 
123. (Sub-Court holding an enquiry into election 
under the Madras District Municipalities Act.) 

f (’23) 10 AIR 1923 Mad 192 (194, 195) : 46 Mad 
536 (DB). (A District Judge trying the validity of 
an election under the Madras Local Boards Act, 
XIV of 1902.) 

(’23) 10 AIR 1923 Mad 360 (360) (DB). 

(’24) 11 AIR 1924 Mad 561 (562) : 47 Mad 369 
(FB). (Election under the Local Boards Act.) 

[See also (’29) 16 AIR 1929 Nag 282 (283).] 

[But see (’32) 19 AIR 1932 Mad 560 (560). (Under 
the new election rules the election commissioner 
is a persona designata.)] 

4. (’43) 30 AIR 1943 Cal 247 (248) (DB). 

5. (’07) 30 Mad 326 (327) (DB). 

•i*(’24) 11 AIR 1924 Mad 442 (445) : 47 Mad 357 
(FB). 

(’30) 17 AIR 1930 Nag 271 (271): 26 Nag L R 309. 


>. (’07) 30 Mad 326 (327) (DB). 

’28) 15 AIR 1928 Mad 475 (475) : 51 Mad 24?. 
[See also (’88) 12 Bom 36 (43). (Sub-Registrar 
not a “Court” within S. 195 of the Cr. P. C.)J 
r. (’26)13 AIR 1926 Rang 33 (41, 43): 3 Rang 
410 (FB). 

1. (’43) 30 AIR 1943 Cal 247 (250) (DB). 

[But see (’26) 13 AIR 1926 Cal 708 (709) (DB). 
(Assamed.)] 

1. (’32) 19 AIR 1932 All 568 (569) : 54 All 108 j 
(SB). 

0. (’23) 10 AIR 1923 Bom 290 (292) : 47 Bom 
699 (DB). 
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Lahore, 11 Madras, 12 Patna, 13 Rangoon 14 and Nagpur 16 that a Collector 
dealing with an application under S. 18 of the Land Acquisition Act, 1894, is 
not a ‘Court.' The decisions of the High Court of Calcutta are conflicting. 15 
The Oudh Judicial Commissioner’s Court has held that the Collector in such 
cases is a Court. 17 The Calcutta High Court 18 has also held that a Collector 
acting under S. 49, proviso 2 of the said Act is a Court and that the Calcutta 
Improvement Trust Tribunal in acting under S. 32 of the Land Acquisition 
Act is acting as a Court. 19 But a Collector acting under s. 11 of the said 
Act is not a ‘Court’. 20 

(4) The Collector acting under the powers given by s. G9 and Schedule III of this 

Code. 21 , 

(5) A Revenue Officer when making a settlement of rent under chapter II of the 

Madras Estates Land Act is not a Civil Court. Consequently, the Board of 
Revenue when directing the revision of his proceedings under S. 172 of that 
Act is also not a Civil Court. The High Court cannot, therefore, revise an 
order made or purporting to be made by the Board of Revenue under 
S. 172 of the Madras Estates Land Act. 22 

(6) A Revenue Officer acting under s. 2GG of the Bengal Tenancy Act is not a 

Court. 23 


See also the undermentioned cases. 24 


11.1 (’40) 27 AIR 1940 Lah 299 (302):I L R (1941) 
Lah 100 (DB). (AIR 1916 Lah 37 : 1916 Pun 
Re No. 67 overruled.) 

(’30) 17 AIR 1930 Lah 242 (242). 

Cl5) 2 AIR 1915 Lah 94 (94): 1915 Pun Re No. 05 
(DB). 

12. t (’24) 11 AIR 1924 Mad 442 (445) : 47 Mad 
357 (FB). (Overruling AIR 1919 Mad 583 : 42 
Mad 231.) 

(’17) 4 AIR 1917 Mad 824(825) (DB). (Proceedings 
before Land Acquisition Officer were held to be ad¬ 
ministrative.) 

13. f (’40) 27 AIR 1940 Pat 102 (106) : 19 Pat 321 
(SB). (A case under Prpviso 2 to S..49 which like 
S. 18 gives the Collector no alternative but to refer 
the question to the Court—Overruling AIR 1917 
Pat 176 : 2 Pat L J 204.) 

14. f (’34) 21 AIR 1934 Rang 118 (118, 120) : 12 
Rang 275 (DB). (Collector refusing to make u 
reference is not a Court.) 

(1900-02) 1 Low Bur Rul 132 (133). 

(But see (’72-92) 1872-92 Low Bur Rul 509.)] 

15. (’30) 17 AIR 1930 Nag 271 (271): 26 Nag L R 
309* 

(’37) 24 AIR 1937 Nag 12(12): ILR (1938) Nag 149. 

16. (’08) 12 Cal WN 241 (245). (Collector is Court.) 

(’34) 21 AIR 1934 Cal 758 (759) : G1 Cal 1041 

(DB). (Act of Collector in refusing to make re¬ 
ference under S. 18 is judicial act though he is 
not Court.) 

(’38) 25 AIR 1938 Cal 250 (252) (DB). (Land 
Acquisition Collector, assuming that he is a Court 
while dealing with applications under S. 18 of tho 
Land Acquisition Act, is not a Court subordinate 
to the High Court, and the High Court has there¬ 
fore no jurisdiction to interfere with his order 
under that Section in revision under S. 115, C. 1*. 
Code.) 


(’37) 24 AIR 1937 Cal 705 (709) : I L R (1938) 1 
Cal 400 (DB). (Colleotor not Court and order not 
subject to revisionul jurisdiction of High Court.) 

17. (’13) 22 Ind Cas 652 (654) : 16 Oudh Cas 374 
(377). 

(’32) 19 AIR 1932 Oudh 180(181): 7 Luck 578 (DB). 

18. (’12) 13 Ind Cas 470 (471) (DB) (Cal). 

19. (’32) 19 AIR 1932 Cal 660 (661). 

20. (’05) 32 Cal 605 (629) : 32 Ind App 93 (PC). 
(Proceedings of Collector in making an award are 
administrative and not judicial.) 

(’10) 38 Cal 230(241) : 8 Ind Cas 107 (109) (DB). 

21. (’33) 20 AIR 1933 Bom 369 (370) (DB). 

Also see S. 70 Note 8. 


22. (’32) 19 AIR 1932 Mad 612 (639, 610) : 55 
Mad 883 (FB). 

23. (’40) 27 AIR 1940 Cal 111 (112) : ILR (1940) 
1 Cal 329 (DB). (Mere fact that his order might 
have the effect of a “decree” of a Civil Coivt does 
not make him a Court.) 

(’40) 44 Cal W N 426 (426). 

24. (’43) 30 AIR 1943 Cal 470 (473) : 47 Cal WN 
473 (476) (DB). (Debt Settlement Board not a 
“Court.") 

(’43) 30 AIR 1943 Nag 97 (98). (Lower Court im¬ 
pounding document under Stamp Act—Section 115 
does not enable the High Court to call in question 
the action cither of tho Collector or the Chief Con¬ 
trolling Revenue Authority.) 

(’42) 29 AIR 1942 Mad 742 (743). (Deputy Collec¬ 
tor acting under S. 3(5). Madras Estates Land Act. 
is not subordinate to High Court.) 

(’39) 26 AIR 1939 Mad 901 (901). (Order of Colleotor 

under S. 20 A, Madras Estates Land Act_No 

revision.) 

(’37) 24 AIR 1937 Cal 720 (725) : I L R (1938) 
1 Cal 146 (DB). ( Obiter — A District Magistrate 
when normally functioning os a Court oxore.^es 
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A Court will be said to be subordinate to the High Court only when it is subject 
to its appellate jurisdiction though, as a matter of fact in any particular case, an appeal 
may not lie to the High Court. 26 But a single Judge of the High Court is not a Court 
subordinate to the High Court. 26 The reason is that the ‘Court' referred to in s. 115 means 
a Court other than the High Court. 27 Similarly, the High Court of Kumaun is not a 
Court subordinate to the High Court of Allahabad. 28 The following Courts have been held 
to be Courts subordinate to the High Court: 

(l) His Britannic Majesty’s Courts in Zanzibar, 20 the Court of the Resident at 
Aden 30 (Aden has ceased to be part of British India under the Government 
of India Act of 1935. see section l Note l), a District or Deputy Collector 
acting under the Bombay Mamlatdars' Courts Act 31 are all Courts sub¬ 


ordinate to the High Court of 

jurisdiction in criminal matters and not in civil 
matters — When therefore some new function is 
imposed upon him by some special Act, although 
he acts as a Court and not as an individual, that 
Court is not subject to the civil jurisdiction of the 
High Court within the contemplation of Sec. 115.) 

(’35) 22 AIR 1935 Mad 309 (310) (DB). (An order 
by the Deputy Collector acting under the Madras 
Estates Land Act under Order 21 Rule 101, C. P. C., 
is one revisable by the High Court, and not by the 
District Collector under S.205 of the Estates Land 
Act, and therefore an application to the District 
Collector for revision is incompetent — But when 
the District Colleptor declines to interfere with the 
Deputy Collector’s order, the High Court cannot 
interfere with that order under Seo. 115, though 
the District Collector is wrong in dismissing it on 
the merits.) 

(’37) 24 AIR 1937 Mad 293 (294). (It is open to 
the High Court to interfere in revision with an 
order of the Sub-Collector refusing to set aside a 
rent sale under S. 131 of the Madras Estates Laud 
Act or with an order of the Collector under S. 205 
of the Act on revision against it.) 

25. (’42) 29 AIR 1942 Pat 1 (10,20):21 Pat 1 (FB). 
(Orissa Tenancy Act, Section 204 (as amended 
by Act 8 of 1938)—Collector acting under S. 204 
(2), (3), (4) and (5) is subordinate to High Court 
within S.115, C. P. Code, and is amenable to revi- 
sional jurisdiction of High Court—Collector’s power 
of revision under S. 204 (5) is not restricted to cases 
within S. 204 (3) (Per Full Bench; Manohar Lall 
J., dissenting) : AIR 1940 Pat 249 and 5 Cut 
L T 04, overruled.) 

(’42) 29 AIR 1942 Pat 33 (34) : 21 Pat 173 (DB). 
(The Commissioner appointed under the Work¬ 
men’s Compensation Act being subject to the 
appellate jurisdiction of the High Court is a 
Court subordinate to High Court.) 

(’40) 27 AIR 1940 Cal 111 (112): ILR (1940) 1 Cal 
329 (DB). (Revenue ofliccr acting under S. 26G 
of the Bengal Tenancy Act—Assuming him to be 
a Court ho is not a subordinate Court as he is 
not subject to the appellate jurisdiction of the 
High Court.) 

(’40) 44 Cal W N 426 (426) (Do.) 

(’23) 10 AIR 1923 Bom 290 (291) : 47 Bom 699 
(701) (DB). 

(’32) 19 AIR 1932 All 651 (652) : 54 All 891. (The 
Court of the District Magistrate while deciding an 


Bombay. 

appeal under S. 318 of the U. P. Municipalities 
Act, is not subordinate to the High Court.) 

*(’34) 21 AIR 1934 All 260 (263):56 All 656 (FB). 
(Court acting under the Land Acquisition Act is 
subordinate to the High Court.) 

(’10) 38 Cal 230 (242) : 8 Ind Cas 107 (109) (DB). 
t(’26) 13 AIR 1926 Rang 33 (41) : 3 Rang 410 
(FB). 

(’14) 1 AIR 1914 Cal 890 (892) (DB). 

(’38) 25 AIR 1938 Cal 671 (673): ILR (1938) 2 Cal 
162. (Section 115 applies to suits and proceedings 
in the Presidency Small Cause Court.) 

(’36) 23 AIR 1936 Oudh 132 (133) : 12 Luck 19 
(DB).- 

[See (’32) 19 AIR 1932 All 568 (570):54 All 1085 
(SB). (Collector acting under S. 18 of the Land 
Acquisition Act is not subordinate to the High 
Court.) 

(’32) 19 AIR 1932 All 598 (599):54 All 282. (Do.) 
(’39) 26 AIR 1939 Oudh 177 (177) : 181 Ind Cas 
58(59). (A Court of Revenue is not subordinate to 
the High Court—Order of Assistant Collector in 
execution proceedings under the Oudh Rent Act is 
not revisable by High Court.)] 

26. (’93) 17 Bom 514 (519). (An order by a Judge 
in Chambers for payment of costs to a party’s 
attorney.) 

(’16) 3 AIR 1916 Cal 973 (973) : 43 Cal 90 (94) 
(DB). 

(’15) 2 AIR 1915 Cal 695 (695) (DB). 

(’27) 14 AIR 1927 Oudh 59 (59) : 2 Luck 1 (DB). 
f (’35) 22 AIR 1935 Oudh 72 (75) (DB). 

27. (’93) 17 Bom 514 (519) (SB). 

[See (’40) 27 AIR 1940 F C 4 (5) : ILR (1939) 
Kar (FC) 191 : 1940 FCR 12 (FC). (High Court's 
decision in previous case cannot be revised.) 

28. (’23) 10 AIR 1923 All 291 (291, 292) : 45 All 
383. 

29. (’ll) 36 Bom 105 (108) : 12 Ind Cas 687 (687) 

(DB). T .. 

t (’96) 20 Bom 480 (484) (FB). (Jardme, J., dis¬ 
senting.) 

30. (’10) 34 Bom 267 (275) : 5 Ind Cas 867 (868) 

(’33?20 AIR 1933 Bom 194 (195) (DB). (Court of 
the Judicial Assistant at Aden.) 

(’29) 16 AIR 1929 Bom 190 (191) (DB). 

31. (’12) 37 Bom 114 (116): 17 Ind Cas 676 (677) 
(DB). 
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(2) The Madras Village Courts, 82 and the Agent to the Governor of Madras at 

Vizagapatam acting under the Agency Rules 33 are Courts subordinate to 
the High Court of Madras. 

(3) Civil Courts purporting to act under the Religious Endowments Act, 18G3. 34 

(4) Courts acting on a reference under S. 55 of the Bengal Land Registration 

Act, 187G. 35 

(5) Presidency Small Cause Courts. 36 

(G) Deputy Commissioner acting under the Punjab Court of Wards Act, 1903. 3 * 
(7) The Sub-divisional Officer acting under S. 2 of the Santhal Parganas Act, 

1855. 38 

See also the undermentioned cases. 39 


f (’15) 2 AIR 1915 Bom 17 (18):39 Bom 552 (DB). 
iSee (’38) 25 AIR 1938 Bom 159 (160) : I L R 
(1938) Bom 259.] 

32. (’27) 14 AIR 1927 Mad 786 (787). 

(’17) 4 AIR 1917 Mad 726 (726) (DB). (But under 
S. 107, Government of India Act, 1915.) 

33. (’ll) 12 Ind Cas 73 (74) (DB) (Mad). 

(See however (’93) 16 Mad 229 (229).] ' 

34. *(’17) 4 AIR 1917 P C 71 (74) : 40 Mad 793 
(801) : 44 Ind App 261 (PC). (Purporting to act 
under the provisions of S. 10 of the Religious En¬ 
dowments Act.) 

(’03) 26 Mad 85 (88). 

f (’15) 2 AIR 1915 Mad 827 (829, 830) : 38 Mad 
594 (DB). (Recognizing the validity of an election 
in a temple committee.) 

35. (’08) 35 Cal 120 (131) (DB). 

(’08) 35 Cal 571 (573). 

36. (*08) 31 Mad 490 (491). 

(’ll) 21 Mad L Jour 525 (526) (DB). 

(’93-1900) 1893-1900 Low Bur Rul 61. 

(’16) 3 AIR 1916 Mad 387 (389) (DB). 

37. (’10) 1910 Pun Re No. 6 : 4 Ind Cas 949(951) 
(DB). 

38. (’14) 23 Ind Cas 876 (877) (DB) (Cal.) (As¬ 
sumed.) 

39. (’43) 30 AIR 1943Oudli 169 (171). (OudhChief 
Court has got power to entertain a revision under 
S. 115, C. P. Code, against the order of the Dis¬ 
trict Judge under S. 61 (2) of the Stamp Act.) 

(’42) 29 AIR 1942 Lah 228 (231):ILR (1943) Lah 1 
(FB). (Section llScovers orders passed by subordi¬ 
nate Court acting judicially under powers conferred 
on it by special Act —Order of Appellate Court 
accepting Deputy Commissioner’s revision petition 
under S. 21 A, Punjab Alienation of Land Act, is 
open to revision under S. 115, C. P. Code. AIR 1937 
Lah 637 overruled.) 

(’42) 29 AI« 1942 Pat 1 (20) : 21 Pat 1 (FB). 
(Orissa Tenancy Act, (as amended in 1938) S. 204 
— Collector acting under S. 204 (2), (3), (4) and 
(5) is subordinate to High Court.) » 

(’40) 27 AIR 1940 Pat 249 (250) (DB). (The High 
Court has no power to revise the order of the 
Collector passed in appeal in a case in which the 
subject-matter ia valued at less than Rs. 100 and 
to which the provisions of Clauso(3) ofS.204 of the 
Orissa Tenancy Act apply, a3 in these circumstances 
the Collector cannot be held to bo subordinate to 
the High Court.) 


(’38) 25 AIR 1938 Bom 301 (302). (Sessions Judge 
acting under S. Ill of the Bombay Municipal 
Boroughs Act in revision from a decision of the 
Magistrate under S. 110 of that Act, is a Court 
subordinate to the High Court within the meaning 
of S. 115 C. P. C., and a revision application would 
therefore lie to the High Court under S. 115 
C. P. C., against an order passed by the Sessions 
Judge under S. Ill of the Municipal Boroughs Act 
but such an application being a second applica¬ 
tion in revision, the High Court would not inter¬ 
fere unless it appears that there has been some 
grave abuse of its power by the Sessions Court, or 
the decision is manifestly erroneous or unjust.) 

(’39) 26 AIR 1939 Bom 477 (478) : ILR (1939) 
Bom 571 (DB). (The High Court has jurisdiction 
under S. 115, C. P. Code in a proper case to enter¬ 
tain an application in revision against an order in 
revision passed by the Sessions Judge under S. Ill 
of the Bombay Municipal Boroughs Act against 
an order of a Magistrate under S. 110 of that Act, 
but such applications should be very sparingly 
entertained.) 

(’39) 26 AIR 1939 Bom 478 (480) : ILR (1939) 
Bom 701. (AIR 1939 Bom 477 : ILR (1939) Bom 
571 followed.) 

(’36) 23 AIR 1936 Mad 187 (187) : 59 Mad 356 
(F1J). (Agency District Munsif’s Court of ltaya- 
gada is a Civil Court — High Court can exercise 
powers of superintendence under S. 107, Govern¬ 
ment of Iudia Aot of 1915.) 

t (’38) 25 AIR 1938 Mad 634 (637) : ILR (1938) 
Mud 988. (Section 36 of the Legal Practitioners’ 
Act confers a special jurisdiction on a subordinate 
Court; and an order passed by a District Judge 
under S. 36 declaring a person a tout is an order 
which the High Court has power to revise under 
S. 115, C. P. Code, being a case decided by Court 
subordinate to the High Court — Section 439, Cr. P. 
Code, does not apply to such a case — Nor can it 
be revised under the Government of India Act, 
1935—The jurisdiction to revise is, however, of an 
exceptional character and cannot be invoked except 
in furtherance of justice—If the Judge in passim' 
the order had no clear conception of the law on 
the subject or if he has failed to apply the law to 
the facts of the case and bases his finding on mere 
suspicion or conjecture, the High Court would 
interfere with the order.) 
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The mere fact that a Court has exclusive jurisdiction over a matter under a certain 
Act does not affect the revisional jurisdiction of the High Court unless such revisional 
jurisdiction has otherwise been expressly or impliedly ousted. 40 

An appellate officer appointed by the Provincial Government under S. 40 of the 
Bengal Agricultural Debtors Act, 1936 , is not a Court subordinate to the High Court. 41 

Even where the decision sought to be revised is that of a ‘Court* and such Court 
is ‘subordinate* to the High Court, a revision will not necessarily lie under s. 115 of the 
Code. Under s. 4 of the Code “nothing in this Code shall be deemed to limit or otherwise 
affect any special or local law now in force or any special jurisdiction or power conferred 
or any special form of procedure prescribed by or under any other law for the time being 
in force.*' Thus, under the Rent Acts of the various Provinces, the right of revision to the 
High Court has been either expressly or impliedly excluded. In all such cases, there will 


be no right of revision under this section. 42 


(’38) 25 AIR 1938 Lah 855(855). (A Commissioner 
appointed under the Workmen’s Compensation 
Act and adjudicating a claim made under the Act 
is a “Court subordinate to the High Court” within 
the meaning of S. 115.) 

*(’38) 25 AIR 1938 All 456 (458): ILR (1938) All 
702 (FB). (The Court exercising jurisdiction under 
S. 5 of the U. P. Agriculturists Relief Act is a 
Civil Court, and as such subordinate to the High 
Court.) 

(’37) 24 AIR 1937 Oudh 143 (143). (Oudh Rent 
Act—Assistant Collector of the second class is not 
a Court subordinate to the Chief Court within the 
meaning of S. 115.) 

(’39) 26 AIR 1939 Oudh 177 (178). (Collector exe¬ 
cuting decree for under-proprietary rent is not 
subordinate to High Court and latter Court cannot 
act in revision.) 

40. (’43) 30 AIR 1943 Cal 470 (473): 47*Cal W N 
473 (477) (DB). (Orders of District Judge under 
S. 40A of Bengal Agricultural Debtors Act are 
revisable by High Court.) 

(’42) 29 AIR 1942 Oudh 21 (22). (High Court can¬ 
not revise orders passed under U. P. Encumbered 
Estates Act (XXV of 1934.) 

(’42) 29 AIR 1942 Oudh 291 (297) : 18 Luck 1 
(FB). (A revision under S. 46, Encumbered Estates 
Act or S. 115, C. P. Code, does not lie against a 
decision of the lower Appellate Court.) 

(’42) 29 AIR 1942 Oudh 458 (459) (FB). (Case 
under U. P. Agriculturists’ Relief Act.) 

(’41) 28 AIR 1941 Oudh 497 (497) : 16 Luck 775. 
(By a specific provision in the U. P. Tenancy Act 
S. 115, C. P. Code, has been excluded from apply¬ 
ing to cases under that Act.) 

(’41) 28 AIR 1941 Oudh 566 (567) (DB). (Section 
115, C. P. Cede, does not apply to orders passed 
under U. P. Encumbered Estates Act by virtue of 
S. 47 of that Act.) 

f (’35) 22 AIR 1935 All 310 (315, 316) : 57 All 
810 (DB). (Local Government conferring power on 
District Court under proviso to S. 3, Companies 
Act—That Court has exclusive original jurisdic¬ 
tion—But this does not oust revisional jurisdiction 
of High Court—District Court acting under Com¬ 
panies Act is subordinate to High Court.) 

41. (’38) 25 AIR 1938 Cal 688 (688) (DB). 

(’38) 25 AIR 1938 Cal 448 (448) (DB). 


Where, however, there is no such exclusion. 


42. (’90) 12 All 198 (199) (DB). (Order of Collector 
under S. 18, N. W. F. Provinces Rent Aot.) 

(’32) 19 AIR 1932 All 589(590)(DB). (Agra Tenancy 
Act.) 

(’16) 3 AIR 1916 All 266 (268, 269) (DB). 

(’18) 5%UR 1918 All 14 (15) : 41 All 28. (Matters 
under the Agra Tenancy Act.) 

(’19) 6 AIR 1919 All 146 (147) : 41 All 226. 

(’19) 6 AIR 1919 All 96 (97) : 42 All 83 (DB). 

(’23) 10 AIR 1923 All 580 (581) : 45 All 567. 

(’25) 12 AIR 1925 All 800 (800). (Under the Agra 
Tenancy Act; now see U. P. Tenanoy Act, 1939, 
Sch. 2, List 1.) 

*(’26) 13 AIR 1926 All 398 (399)(FB). (Practically 
overruling AIR 1926 All 113 : 48 All 104, under 
the Agra Tenancy Act.) 

(’29) 16 AIR 1929 All 735 (736): 51 Ail 1020 (DB). 
(Agra Tenancy Act.) 

(’32) 19 AIR 1932 All 273 (277): 54 All 573 (FB). 
(Do.) 

(’29) 16 AIR 1929 Oudh 389 (390) : 4 Luck 539 
(FB). (AIR 1928 Oudh 214 : 3 Luck 150, Ap¬ 
proved; AIR 1923 Oudh 18 and 14 Oudh Cas 38 
must be taken to be overruled.) 

+ (’14) 1 AIR 1914 Cal 890 (892) (DB). (Revenue 
Officer under the Chota Nagpur Tenanoy Act.) 
(’17) 4 AIR 1917 Pat 61 (62) : 3 Pat L Jour 143 
(DB). (Chota Nagpur Tenancy Act.) 

(’86) 9 Mad 332 (333) (DB). (Proceedings of the 
Deputy Collector.) 

(’93) 16 Mad 451 (452) (DB). (Collector acting under 
Madras Rent Recovery Act.) 

(’94) 17 Mad 298 (299) (DB). (Do.) 

(’24) 11 AIR 1924 Mad 119 (121) : 47 Mad 250 
(DB). (Order of the Board of Revenue under 
Estates Land Act.) 

*(’28) 15 AIR 1928 Mad 1032 (1037* 1038) (FB). 
(High Court cannot revise orders of the Board °* 
Revenue—Overruling AIR 1926 Mad 480: 49 Mad 
499 and AIR 1919 Mad 672 : 42 Mad 310.) 

(’32) 19 AIR 1932 Mad 529 (531) : 55 Mad 942 

(’35? 22 AIR 1935 Pat 417 (418) (DB). (Chota 
Nagpur Tenancy Act (VI of 1908), S. 218 Bent 
suit for Rs. 100 or less—No revision lies—Deputy 
Commissioner’s order is final.) - 

(’35) 22 AIR 1935 All 514 (515) (Agra Tenancy 

Act.) 
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section 115 will, of course, apply. 43 

7. “And in which no appeal lies thereto.” — The powers of the High 
Court under this section can be invoked in respect of any case decided by a subordinate 
Court only in cases in which no appeal lies to the High Court} The word 'appeal’ is not 
restricted to a first appeal. It includes a second appeal. 2 Where, therefore, a first appeal 
or second appeal lies to the High Court from the case sought to be revised the High 
Court has no jurisdiction to interfere in revision. 3 Thus orders and decisions amounting 


Also see Section 84 (3) of Reg. VII of 1901, N. W. 
F. P. Law and Justice, and the following cases : 

(’26) 13 AIR 1926 Bom 308 (309) (DB). (Collector 
acting under Bombay Act, III of 1874.) 

(’17) 4 AIR 1917 Mad 576 (577) (DB). (Board of 
Revenue, Madras.) 

(’17)4 AIR 1917 All 59 (60): 39 All 91. (Collector 
ordering prosecution acting as a Revenue Court.) 

(’36) 63 Cal 136 (137): 163 Ind Cas 735(736) (DB). 
(Terms of S. 13 of the Bengal Municipal Act are 
sufficiently wide to exclude interference by the 
High Court under S. 115.) 

[But see (’96) 23 Cal 723 (728) (FB). (Special 
Judge acting under S. 108, Cl. 2, Bengal Tenancy 
Act, in regard to settlement of rent by Revenue 
Officer—Overruling 16 Cal 596.)] 

43. (’19) 6 AIR 1919 Mad 510 (511, 512): 42 Mad 
76 (DB). 

(’13) 40 Cal 518 (522) : 20 Ind Cas 420 (421) (DB). 
(Under the Chota Nagpur Tenancy Act.) 

(’35) 22 AIR 1935 Mad 367 (367). (Collector acting 
in exercise of revisionary powers under Madras 
Estates Land Act—Order by—Revision lies.) 

(’38) 25 AIR 1938 All 635 (636) (DB). (Decree or 
order under S. 9, Specific Relief Act — Revision 
lies.) 

( 34) 21 AIR 1934 Cal 666 (667). (The provision in 
S. 93, Bengal Village Self-Government Act, does 
not affect the revisional powers of the High Court ) 

(’36) 23 AIR 1936 Lah 695 (696): 17 Lah 768. (The 
provisions of S. 115, C.P. Code, are very wide and 
an order of the District Judge under S. 3, Chari¬ 
table and Religious Trusts Act, is revisable.) 

(’38) 25 AIR 1938 Lah 753 (753): ILR (1939) Lah 
196. (There i3 nothing in S. 192, Succession Act 
which takes away the right of revision by the 
High Court.) 

[See also (’06) 11 Cal WN 112(114) (DB). (Bengal 
Rent Recovery Act.)] 

Note 7 

1. (’43) 30 AIR 1943 Oudh 241 (242) (DB). 

( 41) AIR 1941 All 55 (56) (DB). (Decision ap¬ 
pealable as decree but no decree prepared and hence 
appeal not competent—No revision.) 

(’41) 28 AIR 1941 Oudh 598 (599) : 17 Luck 17 

(’40) 27 AIR 1940 Pat 7 (9) : 18 Pat 777 (DB) 

(’29) 16 AIR 1929 All 793 (793) : 51 All 1023 

(’33) 20 AIR 1933 Lah 327 (327). 

(’29) 16 AIR 1929 Oudh 91 (91): 4 Luck 347 (DB) 

(’36) 23 AIR 1936 Cal 267 (268) (DB). (Order 
directing execution to be dismissed for non-pro- 

l^ not a PP e ala*>le—It is open to revision.) 

( 38) 25 AIR 1938 Pat 447 (449). (Order made by 
a lower Court under S. 151, C. I>. C., is not ap¬ 


pealable and hence the remedy of the aggrieved 
party is by way of revision.) 

(’36) 23 AIR 1936 All 479 (480) (DB). (Decision 
that certain persons are representatives of judg¬ 
ment-debtor is one under S. 47 — No appeal filed 
from it—Revision does not lie.) 

(’35) 22 AIR 1935 All 873 (875). (Order under 
S. 144, C. P. Code—No revision lies.) 
t (’37) 24 AIR 1937 All 65 (75) : I L R (1937) All 
317 (FB). (The mere fact that a decree is un¬ 
appealable is no ground for holding that it cannot 
be challenged by an application in revision ) 

*(’38) 25 AIR 1938 All 456 (458) : I L R (19381 
All 702 (FB). (The mere fact that a right of 
appeal is denied to a litigant is no ground for 
holding that he is debarred from invoking the 
revisional jurisdiction of the High Court.) 

[See (’95) 20 Bom 480 (482) (FB).] 

[See also (’37) 24 AIR 1937 All 691 (693) (DB) 

(Order refusing to set aside ex parte decree_No 

revision is maintainable as party aggrieved can 
appeal from cx parte decree.)] 

2. (*43) 30 AIR 1943 Cal 177 (179) (DB). 

*<1®V 18 AIR 1831 All 294 (296) : 53 All 612 
(PB). 

(’30) 17 AIR 1930 All 604 (605) (DB) 
t ('28) 15 AIR 1928 Mad 794 (795). 

(’13) 20 Ind Cas 51 (52) (DB) (Cal). 

(’24) 11 AIR 1924 Lah 487 (487). 

(’97) 20 Mad 155 (156) (DB). 

(’90) 3CPLR 177 (178). 

(’29) 16 AIR 1929 Cal 226 (227) (DB). 

(’12) 17 Ind Cas 391 (391) (Mad). (Suit for main¬ 
tenance where vakil consented to an order at a 
special rale with no power.) 

(’90) 12 All 581 (587). 

C36) 23 A Lit 1936 Lah 963 (965) (DB). (Second 
appeal held did not lie — Revision entertained ) 
[ButgSee + f33) 20 AIR 1933 Rang 64 (67) ; u 

3. (’41) 28 AIR 1941 Cal 264 (265) (DB). (Order 
appealable as decree under S. 47 — No revision ) 

(’41) 28 AIR 1941 Cal 518 (520) (DB). (Decision as 
to court-fee.) 

(’81) 1881 Pun Re No. 13, page 22 (23) (DB) 

(’84) 1884 Pun Re No. 71, page 194 (194) (DB1 
(’30) 17 AIR 1930 All 604 (605) (DB) * 

(’93)6 C P L li 17 (18). 

(’24) 11 AIR 1924 Oudh 16 (16). 

(17) 4 AIR 1917 Mad 659 (660) (DB) 

(’26) 96 Ind Cas 173 (173) (Lah). 

(’81) 1881 All W N 24 (25) (DB) 

V" 276 ( 281 ) (DB). (NOTE. — View of 
Oldheld, J., on another point was reversed mri 
that) of Muhmood, J., was affirmed in 7 All 875 
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to decrees and which are open to a second appeal to the High Court, cannot be revised 
under this section. 4 If no first or second appeal lies to the High Court from the decision 
it can interfere in revision 6 and the mere fact that the decision is appealable to a Court 
other than the High Court or that it has been appealed against, is no bar to the exercise 
of the power under S. 115, 6 though it will be a matter for the High Court to consider 


(’85) 7 All 914 (916) (DB). 

(’92) 1892 Pun Re No. 125, Page 420 (422) (DB). 
(’14) 1 AIR 1914 Mad 143 (143) (DB). (Order of 
District Court — Appeal lay to High Court — No 
revision lies.) 

(’12) 15 Ind Cas 34 (34) (All). (Appealable order of 
District Judge.) 

(’06) 9 Oudk Cas 354 (356) (DB). (Order of Sub- 
ordinate Judge appealable to High Court.) 

(’87) 1887 Pun Re No. 36, page 76(78) (DB). (Order 
of District Judge appealable to High Court.) 

(’91) 14 Mad 462 (464) (DB). (Order appealable to 
High Court.) 

(’27) 14 AIR 1927 Cal 844 (844) : 54 Cal 716 (DB). 
(Order of Sub-Judge appealable to High Court 
under O. 43 R. 1.) 

(’15) 2 AIR 1915 All 171 (171). 

(’25) 12 AIR 1925 Oudh 70 (71). (Appellate order 
itself appealable to High Court.) 

(’90) 3CPLR 166 (167). (Do.) 

(’85) 7 All 681 (687) (DB). (Order of Sub-Judge 
under S. 372 of the old Code appealable to High 
Court.) 

(’35) 22 AIR 1935 Pat 121 (121) (DB). (Order dis¬ 
missing appeal as abated — No revision as second 
appeal lies.) 

4. (’43) 30 AIR 1943 Cal 177 (179) (DB). (Or^er 
rejecting an application under S. 26-G (6), Bengal 
Tenancy Act, which has the force of a “decree.”) 
(’40) 27 AIR 1940 Cal 257 (259, 260): ILR (1940) 
1 Cal 393 (DB). (Order under S. 47, in execution 
proceedings vacating a stay order.) 

(’39) 26 AIR 1939 Rang 376 (377). (Order under 
O. 21 R. 16 — Revision is incompetent.) 

\ (’86) 8 All 109 (111) (FB). (Order dismissing a 
suit for failure to furnish security for costs is a 
decree and so appealable.) 

(’33) 20 AIR 1933 Bom 185 (186) (DB). (Decision 
under S. 47, C. P. Code—Remedy of appeal open.) 
(’12) 19 Ind Cas 736 (736) (All). (Suit for declara¬ 
tion dismissed on the ground that it is not main¬ 
tainable.) 

*(’17) 4 AIR 1917 Mad 285 (286) (DB). (Order 
declaring a suit to have abated being a decree is 
appealable.) 

(’25) 12 AIR 1925 Mad 88G (887). (Final decree — 
Application for mesne profits in a partition suit.) 
(’31) 18 AIR 1931 Mad 471 (474) : 54 Mad 337 
(DB). 

('ll) 34 All 123 (126) : 12 Ind Cas 603 (604) (DB). 
(When case is decided under O. 17 R. 3.) 

(’12) 14 Ind Cas 119 (120) (All). (Do.) 

(’12) 17 Ind Cas 836 (837) (DB) (All). (Do.) 

(’23) 10 AIR 1923 Pat 223 (223) (DB). (Do.) 

(’20) 7 AIR 1920 Oudh 41 (42) (DB). (The inter- 
venor in a rent suit under S. 138, Oudh Rent Act, 
.cannot question the order of the Rent Court.) 

(’85) 7 All 42 (43, 44) (DB). (Order rejecting memo¬ 
randum of appeal' as time-barred is a decree.) 

(’81) 1881 All W N 51 (51) (DB). 


(’86) 8 All 191 (194) (DB). 

(’99) 1899 Pun Re No. 5, page 23 (24). 
f (’14) 1 AIR 1914 Lah 153 (154) : 1914 Pun Re 
No. 80 (DB). 

(’25) 12* AIR 1925 Lah 191 (192). 

(’25) 12 AIR 1925 Rang 199 (199). 

(’82) 1882 All W N 53 (53) (DB). 

(’82) 1882 All W N 55 (55) (DB). 

(’83) 1883 Pun Re No. 114, page 353 (354) (DB). 
(’09) 3 Low Bur Rul 131 (132). (Order under S. 47, 
C. P. Code.) 

(’02) 5 Oudh Cas 377 (378, 379). (Do.) 

(’92) 14 All 520 (521) (DB). (Order under S. 87, 
T. P. Act, extending time for payment of mortgage 
money.) 

\ (’29) 16 AIR 1929 Pat 141 (144) : 8 Pat 717 
(DB). 

(’17) 4 AIR 1917 Upp Bur 16 (17) : 11 Upp Bur 
Rul 103. (Order under S. 55 (4), C. P. Code, 
rejecting an application for forfeiture of security 
bond. See however 15 All 183.) 

(’25) 12 AIR 1925 Pat 16 (17) : 3 Pat 344 (DB). 
(’93) 16 Mad 20 (22) (DB). (Decree under S. 47.) 

5. (’42) 29 AIR 1942 Oudh 480 (481). (Order 
returning plaint for presentation to proper Court.) 

(’41) 28 AIR 1941 Cal 530 (532) : I L R (1941) 2 
Cal 402 (DB). 

(’39) 26 AIR 1939 Bom 389 (390). (Order of amend¬ 
ment of decree under Ss. 151 and 152.) 

(’12) 13 Ind Cas 147 (148) (DB). (All), 
f (’83) 5 All 42 (43) (DB). 

(’82) 8 Cal 837 (841) (DB). 

(’01) 1901 Pun Re No. 48, page 157 (158). 

(’29) 16 AIR 1929 Mad 84 (84). 

(T7) 4 AIR 1917 All 397 (397) (DB). 

(’02) 1902 Pun Re No. 72 , page 261 (264). (Revision 
will lie even though the appellate order is declared 
to be “final” by S. 104 (2).) 

(’20) 7 AIR 1920 Lah 290 (290, 291). 

+ (’09) 3 Ind Cas 724 (724) (DB) (Mad). 

(’25) 12 AIR 1925 Cal 1237 (1237) (DB). 

(’97) 1 Cal W N 626 (631). 

f (’15) 2 AIR 1915 Bom 269 (271) : 40 Bom 86 

[’39? 26 AIR 1939 Lah 376 (378) : 41 Pun L B 
381 (383). (Conditional decree in pre-emption suit 

_Subsequent order dismissing suit for default 

Revision lies as it is not appealable.) 

[See (’16) 3 AIR 1916 Mad 809 ( 810 ) (DB). 

(’16) 3 AIR 1916 Mad 1088 (1089). (Decision of 
Subordinate Judge on the Small Cause Side.) 

(’09) 1909 Pun Re No. 77, page 299 (300) . 3 Ind 

Cas 607 (608) (DB).] ai mT >v 

6. (’43) 30 AIR 1943 Oudh 241 (242) (DB). 

[’34) 21 AIR 1934 All 250 (251). (In this case 
High Court interfered with an order of a Munsif 
granting review even after an appeal against the 

order was disposed of.) /1QaQ » aii oq 

[’38) 25 A I R 1938 All 6 (6): I L R (1938) All -2 

(DB). 
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whether it will exercise its discretion in favour of interferences where another remedy 

open.to a party is not pursued by him. See also Note 8 . 

# 

8. Other remedy open. — It has been seen already in Note 3 that in cases in 
which s. 115 applies the High Court has a discretion to interfere or not according to the 
circumstances of the case. The general rule, however, is, that the special and extraordinary 
powers under this section will not be exercised in favour of interference where the applicant 
has another remedy open to him which he has not pursued. 1 Thus, where the applicant 


\ (’36) 23 AIR 1936 Cal 786 (787). 

■f (’35) 22 A I R 1935 Pat 86 (88). (Order rejecting 
plaint by Sub-Judge — High Court can interfere 
though appeal lies to District Judge.) 

Note 8 

1. (’43) 30 A I R 1943 Mad 377 (377). (Order re¬ 
fusing a review of judgment — No revision as the 
applicant could have appealed against the judg¬ 
ment.) 

(’42) 29 AIR 1942 Pat 251 (258): 21 Pat 197 (DB). 
(’40) 187 Ind Cas 838 (839) (DB) (Pat). (Matter 
still under investigation and not finally decided by 
lower Court—Revision undesirable.) 

*(■31) 18 AIR 1931 All 333 (335, 336): 53 All 466 
(DB). (Order striking off the name of a party.) 
C32) 19 AIR 1932 Bom 511 (513). 

(’32) 19 AIR 1932 Pat 319 (321). (Interlocutory 
order demanding additional court-fee will not be 
interfered in revision, as there is remedy by way of 
appeal against decree.) 

(’33) 20 AIR 1933 Nag 221 (221): 30 Nag L R 133. 
(Determination of jurisdiction — Remedy held to 
be under O. 46 R. 7.) 

(’33) 20 AIR 1933 Pat 158 (158, 159). 

(’33) 20 AIR 1933 Pat 625 (625). (Dismissal of 
appeal for non-appearance — Since remedy is by 
way of application for restoration revision does not 
lie.) 

(’33) 20 AIR 1933 Rang 259 (260). 

(’33) 20 AIR 1933 Sind 329 (330) : 27 Sind L R 
190 (DB). 

+ (’88) 10 All 119 (122, 123). 

(’22) 9 AIR 1922 Pat 315 (316) : 1 Pat 68 (DB). 
t (’29) 16 AIR 1929 Nag 66 (67). 

(’28) 113 Ind Cas 409 (410) (Mad). 

(’81) 1881 Pun Re No. 13, p. 22 (23) (DB). (Appeal 
dismissed for default—No steps to have it restored 
—No interference.) 

(’29) 118 Ind Cas 193 (193) (DB) (Sind). (Order 
returning plaint — It may be presented in proper 
Court.) 

(’28) 108 Ind Cas 804 (805) (Pat). 

(’23) 10 AIR 1923 Bom 395 (395) (DB). (Review.) 
(’31) 134 Ind Cas 160 (100) (Pat). 

( 08) 4 Mad L lim 325 (326). (By an application 
under 8. 38 of the Presidency Small Cause Courts 
Act.) 

(’89) 11 All 383 (384) (DB). 

(’93) 15 All 405 (407). 

(’16) 3 AIR 1916 Mad 1014 (1015): 38 Mad 15 (DB) 
(’22) 9 AIR 1922 Mad 3 (4). 

(’36) 23 A I II 1936 Lah 761 (762). (Notice for at¬ 
tachment of salary of Government servant_Objec¬ 

tion raised by Secretary of State — Court bolding 
salary to be attachable — No appeal filed by the 
Secretary of State—Revision is not competent ) 
(’36) 23 A I R 1936 Lah 521 (523) (DB). (Custody 


Court deciding question of priority under O. 21, 
R. 52—Aggrieved party has remedy by suit.) 
t (’35) 22 AIR 1935 Lah 934 (934). 
f(’35) 22 AIR 1935 Pat 385 (388, 390) : 14 Pat 
488 (DB). 

(’36) 23 A I R 1936 Cal 812 (812). (Order rejecting 
application for restitution under S. 144 on ground 
of limitation amounts to decree and is appealable 
—High Court cannot interfere under S. 115.) 

(’35) 22 A I R 1935 Cal 157 (157) (DB). (Dismissal 
of suit under O. 7 R. 11 (b) and (c) — Appeal and 
second appeal competent—Revision from Appellate 
Court’s order does not lie.) 

(’38) 25 AIR 1938 Mad 217 (218). (Where a decree 
is passed after declaring certain persons as ex ’parte 
the proper procedure for those persons is to have 
preferred an appeal against the decree and not to 
come by way of revision under 8. 115 against the 
order declaring them ex parte.) 

(’36) 23 AIR 1936 Pat 190 (191). (Order directing 
court-fees to be paid under 8. 7 (iv) (c), Court-fees 
Act — Remedy by way of appeal open to plaintiff 
— No likelihood of irreparable loss if order is not 
set aside — High Court will not interfere.) 
t (’34) 21 AIR 1934 Rang 243 (243). (Petitioner 
must satisfy the Court that he has no other 
remedy open.) 

(’36) 23 AIR 1936 Rang 12 (14). (He must satisfy 
the Court that he has no other remedy open to 
him to set right what ho alleges to have been done 
illegally, irregularly or without jurisdiction by a 
Subordinate Court.) 

(’39) 41 Pun LK102 (104). (No revision lies against 
an order dismissing a suit under O. 9 R. 8, C. 1». 
Code, as another remedy is open to the plaintiff 
by way of an application for restoration of the suit 
with an appeal against the order, if that applica¬ 
tion is dismissed.) 

[See (’42) 29 AIR 1942 Pesh 29 (29). (Application 
for leave to sue as pauper dismissed — The right 
to sue on paying full court-fee is not another 
remedy open and so revision is not barred ) 

(’35) 22 AIR 1935 Mad 196 (198). (No other 
remedy open except revision — Revision enter¬ 
tained.) 

(’31) 18 AIR 1931 Bom 284 (285) : 55 Bom 
411. (In cases under the Dekkbnn Agriculturists’ 
Relief Act where the rovisional powers of the 
District Judge suffice.) 

^OlB) 1 (D I )) t 1914 130111 245 (' 2 ' 45 ) : 39 Bom 165 

[See also (’41) 28 AIR 1941 Nag 268 (270)* ILR 
(1942) Nag 577. (C. P. Relief of Indebtedness Act 
provides a complete code of appeal for any person 

uggrieved by order of Debt Relief Court_ Party 

cannot omit that procedure and agitate the nues 
tion by revision to High Court.) 
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could have appealed against the decision complained against and has not done so a 
revision will not ordinarily be entertained. 2 Similarly, where an interlocutory order can’be 
questioned in an appeal against the final decree in the suit under s. 105 of the Code the 
High Court will not ordinarily interfere in revision. 3 Similarly, where the aggrieved 
party could bring a separate suit to challenge the order sought to be revised, the High 
Court will not, as a rule, interfere in revision. 4 Thus, an order under S. 73 of the 


( 37) 24 AIR 1937 Mad 948 (950). (Application 
under S. 32, Land Acquisition Act, for invest¬ 
ment of money in purchase of lands—Dismissal_ 

Applications for review and for opportunity to 
adduce fresh evidence — Rejection — Revision 
against latter orders not competent as the proper 
procedure was to have the order dismissing the 
petition corrected.)] 

[See however (’41) 28 AIR 1941 Mad 262 (265) 
(DB). (Principle that revision should not be 
allowed when other remedy is open should be 
applied before admission of revision application.)] 

2. ('42) 29 AIR 1942 Mad 519 (521) (DB). (Decree 
amended—Appeal must be against amended decree 
— No revision lies.) 

(’41) 28 AIR 1941 Mad 817 (819) : I L R (1942) 
Mad 60 (DB). (Application for final decree in 
suit for sale on mortgage dismissed —• Dismissal 
being appealable no revision lies.) 

(’41) 28 AIR 1941 Pat 385 (387): 20 Pat 417 (DB). 
(MO) 27 4IR 1940 Mad 538 (539). 

(’39) 26 AIR 1939 All 648 (649). (Party not going 
in appeal under S. 45, U. P. Encumbered Estates 
Act, against order passed under the Act—Revision 
petition under S. 115, C. P. Code, is incompetent.) 
(’39) 26 AIR 1939 Rang 376 (377). (Order under 
O. 21 R. 16 is decree and is appealable—Revision 
application is incompetent.) 

(•18) 5 AIR 1918 Nag 51.(51). 

(’34) 21 AIR 1934 Cal 479 (479) (DB). (A decision 
under S. 47, C. P. Code, which is appealable as a 
decree.) 

(’33) 20 AIR 1933 Mad 217 (218). (Order granting 
review.) 

+ (’34) 21 AIR 1934 Pat 281 (282). (Order under 
S. 47 which is appealable a3 a decree.) 
f (’33) 20 AIR 1933 Rang 64 (67) : 11 Rang 134. 
(’34) 21 AIR 1934 Rang 188 (189). 
f (’26) 91 Ind Cas 334 (334) (Oudh). (Order under 
O. 47 R. 1.) 

(’83) 12 Cal LRep 449 (450) (DB). (An order setting 
aside an cx 'parte decree is appealable under S. 588, 
C. P. Code of 1882.) 
t (’28) 15 AIR 1928 Mad 124 (124). 

(’29) 16 AIR 1929 Mad 489 (489). 

(’16) 3 AIR 1916 Mad 1014 (1015):38 Mad 15 (DB). 
(’13) 6 Sind L R 166 (167) : 19 Ind Cas 450 (450) 
(DB). 

(’39) 26 AIR 1939 Pat570 (571): 18 Pat 694 (696): 
1939 Pat W N 530 (532) (DB). (Order under 
S. 47, C. P. Code, not appealed against — No 
revision.) 

(*35) 22 AIR 1935 Pat 121 (121) (DB). (Dismissal 
of appeal as abated—No revision as second appeal 
lies.) 

*(’35) 22 AIR 1935 Pat 186 (188). (Order deciding 
the amount of court-fees payable by plaintiff.) 

(’37) 18 Put L Tim 374 (376) (DB). (Order refusing 
to set aside cx parte decree—No revision as order 


is appealable.) 

(’35) 158 Ind Cas 998 (999): 18 Nag L Jour 72(75). 

(Party not appealing from final decree.) 

(’35) 22 AIR 1935 All 873 (875). (Order under 
S. 144, C. P. Code, which is subject to appeal.) 
t(’37) 24 AIR 1937 All 691 (693, 694) (DB). 
(Order refusing to set aside ex parte decree — No 
revision lies as ex parte decree is appealable.) 

[See also (M3) 45 Pun L R 287 (289). (Order 
refusing to entertain application under S. 33, 
Arbitration Act, is not appealable but may be 
revised.)] 

3. (M0) 187 Ind Cas 838 (839) (DB) (Pat). (Final 
decree not passed — Matter in revision could be 
raised in the appeal from the final decree — No 
revision.) 

(’39) 26 AIR 1939 Rang 448 (448) : 1939 Rang LR 
591 (DB). (Rejection of evidence by trial Court — 
No revision lies.) 

(’25) 12 AIR 1925 Nag 62 (63). 

*(’83) 7 Bom 341 (372) (FB). 

(’33) 20 AIR 1933 Rang 263 (264) (DB). (Issues in 
a suit deoided separately — No revision will be 
entertained against interlocutory decision on each 
issue as there is remedy of appeal against the first 
decree.) 

t (’32) 19 AIR 1932 Bom 81 (83) (DB). 
f (’89) 11 All 383 (385) (DB). (Order granting 
review.) 

(’35) 22 AIR 1935 Pat 90 (91). 
tSee also (’32) 19 AIR 1932 Cal 831 (832).] 

4. (M2) 29 AIR 1942 Cal 230 (232) : ILR(1941) 2 
Cal 366. 

(M2) 29 AIR 1942 Oudh 387 (387, 388). 

(M2) 29 AIR 1942 Pat 251 (258): 21 Pat 197 (DB). 
(’39) 26 AIR 1939 Cal 719 (719). 
f (’88) 10 All 119 (122). 

*(’85) 7 All 407 (410) (DB). (Suit.) 

(’69) 6 Bom H C R A C 174 (176). 

(’06) 31 Bom 138 (140) (DB). 
f (’09) 3 Ind Cas 780 (782) (DB) (Bom). 

(’20) 7 AIR 1920 Bom 67 (67) : 44 Bom 595 (DB). 
(’70) 14 Suth W R 212 (213) (DB). 

(’71) 15 Suth W R 170 (170) (DB). 

+ (’77) 3 Cal 243 (248) (DB). 

(’98) 1898 Pun Re No. 21, p. 58 (59) (FB). 

(’01) 1901 Pun Re No. 15, p. 52 (52, 53) (DB). 

(’03) 1903 Pun Re No 8, p. 28 (29). (Action against 
surety—Separate suit will lie.) 

(’16) 3 AIR 1916 Lah 201 (202) : 1915 Pun Re 
No. 99 (DB). (Suit to set aside a decree by minors 
on coming of age as being contrary to law.) 

(’15) 2 AIR 1915 Lah 105 (105) : 1915 Pun Re 
No. 66 (DB). (Suit to enforce an arbitration award.) 

+ (’24) 11 AIR 1924 Lah 471 (473). 

(’29) 16 AIR 1929 Lah 777 (777) (DB). (When a 
suit was decreed against the surety and dismissed 
against the principal debtor because he was not 
served.) 
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Code 6 or under o. 21 Rr. 58, 60, 61 or 62° or under o. 21 Rr. 98, 99 or 101 7 or a decision 
under s. 9 of the Specific Relief Act, 1877,® can be challenged by a separate suit, and will 
not, therefore, be interfered with in revision as a general rule. 

But the rule as to non-interference stated above is not an inflexible one and will 
depend upon the special circumstances of each case. 0 Thus, the High Courts have interfered 
in the following cases : 


\ (’24)11 AIR 1924 Mad 119(123):47 Mad 250 (DB). 
(’25) 12 AIR 1925 Nag 31 (31). (Where a suit was 
dismissed for default under O. 9 R. 3 a fresh suit 
lies under O. 9 R. 4.) 

t (’24) 11 AIR 1924 Pat 134 (135) (DB). (Order of 
Collector in mutation proceedings can be challenged 
in separate suit.) 

(’29) 16 AIR 1929 Nag 317 (318). (Order under 

S. 209, Succession Act, is a summary one and 
could be set aside by a suit.) 

(’95) 20 Bom 630 (632) (DB). 

(’36) 23 AIR 1936 Pat 167 (169). (Party losing on 
reference under S. 55, Bengal Band Registration 
Act, entitled to bring suit under S. 59 of the Act— 
High Court will not interfere in revision.) 

[See also (’08) 18 Mad L Jour 566 (567) (DB). 
(Remedy by application under S. 38, Small Cause 
Courts Act.)] 

Also see G. I., S. 107 N. 2. • 

5. See Note 22. 

6. See Note 23. 

(’42) ILR (1942) Ear 160 (161, 162) (DB). (Order 
under O. 21 R. 58.) 

(’34) 21 AIR 1934 Rang 212 (213) (DB). 

7. (’38) 25 AIR 1938 Cal 192 (192). 

(’38) 25 AIR 1938 Cal 577 (578). (But High Court 
has power to interfere in revision—Simply because 
another remedy is open, application for revision 
cannot be said to be mala fide.) 

(’33) 20 AIR 1933 All 959 (960). 

(’33) 20 AIR 1933 Pat 604 (605). 

+ (’30) 17 AIR 1930 Cal 348 (348). 

(’ll) 10 Ind Cas 183 (186) (Lab). 

(’12) 14 Ind Caa 282 (283) (Mad), 
f (’15) 2 AIR 1915 Mad 744 (744). 

(’09) 12 Oudh Cas 109 (110) : 2 Ind Cas 284 (284). 
(’36) 23 AIR 1936 Mad 940 (940). (Order on appli¬ 
cation under O. 21 R. 100 — Though revision lies 
High Court will not interfere unless there are 
cogent reasons for interference and petitioner will 
suffer hardship if driven to suit—Normal remedy 
is by way of suit.) 

[But see (’84) 6 All 172 (173) (DB).] 

8. *(’08) 30 All 331 (333) (DB). 

(’32) 19 A I R 1932 Oudh 39 (40). (Applications in 
revision are not in definite terms barred by the 
section but they are not to be lightly entertained ) 
t(’ll) 33 All 647 (649): 11 Ind Cas 814 (814) (DB). 
+ (’34) 21 AIR 1934 All 541 (542). 

(’31) 18 AIR 1931 All 205 (206) : 53 All 414. 

(’88) 12 Bom 221 (225) (DB). 

(’16) 3 AIR 1916 Cal 621 (622) (DB). 
t (’14) 1 AIR 1914 Mad 382 (384) (DB). 

(’26) 13 AIR 1926 Mad 18 (18). 

(’18) 5 AIR 1918 Nag 105 (106). 

(’24) 11 AIR 1924 Nag 38 (39). 

+ (’26) 13 AIR 1926 Nag 290 (291): 22 Nag L R 30. 
(■21) 63 Ind Cas 809 (809) (All). 


(’10) 4 Sind L R 80 (82): 8 Ind Cas 215 (216) (DB). 
(’37) 24 AIR 1937 Oudh 183 (184) : 13 Luck 18. 

9. (’40) 27 AIR 1940 Mad 538 (538, 539). (Order 
amending decree under S. 152, C.P.C., passed with¬ 
out jurisdiction—Order set aside in revision.) 

(’40) 27 AIR 1940 Oudh 237 (239, 240) : 15 Luck 
332 (DB). (Order under S. 73—High Court enter¬ 
tained revision but dismissed it on merits.) 

+ (’29) 16 AIR 1929 Nag 356 (357). 

(’34) 21 AIR 1934 Bom 343 (347) : 58 Bom 623. 
(Order passed illegally and with material irregu¬ 
larity.) 

t(’34) 21 AIR 1934 Lah 119 (119); (Where the 
lower Court had committed obvious mistakes.) 
(’33) 20 AIR 1933 Pat 158 (159). (Order on a claim 
petition without considering evidence is a fit case 
for revision.) 

(’33) 20 AIR 1933 Pesh 52 (52). (Order under S. 73 
of the Code.) 

f (’33) 20 AIR 1933 Rang 64 (68) : 11 Rang 134. 
(’31) 18 AIR 1931 Cal 385 (386): 58 Cal 55. (Where 
the onu3 of proof was misapplied leading to an 
erroneous conclusion interference was made.) 

+ (’10) 13 Oudh Cas 341 (344) : 8 Ind Cas 876 (877) 
(DB). (The date of hearing on which the suit was 
dismissed was fixed by chief ministerial officer in 
the Judge’s absence.) 

(’08) 35 Cal 120 (131) (DB). 
f(’27) 14 AIR 1927 Cal 578 (578) (DB). 

(’27) 14 AIR 1927 Cal 340 (341) (DB). 

(’14) 1 AIR 1914 All 234 (235) (DB). (When the 
Court summarily rejected the application under 
O. 21 R. 100 the High Court will interfere.) 

*(’06) 28 All 72 (74). 

*(’83) 7 Bom 341 (372) (FB). 

(1900) 4 Cal W N 695 (698) (DB). 

(’26) 13 AIR 1926 Lah 612 (612). (When after close 
of arguments behind the back of the opposite side, 
Court allowed defendants to examine witnesses ) 
(’27) 14 AIR 1927 Lah 911 (912). (Where all defen¬ 
dants except one were served out but the plaintiff 
defaulted in process-fee, to a particular defendant, 
and the suit was dismissed as against all.) 

(’25) 12 AIR 1925 Nag 17 (18). (Where a lessee of 
the property deposited the decree amount under 
O. 21 R. 89 but did not disclose his interest, it is 
wrong to dismiss the petition on that ground ) 

(’27) 14 AIR 1927 Mad 799 (799). (But it would 
require very strong grounds to induce the Court to 
interfere.) 

+ (’26) 13 AIR^1926 Mad 179 (181). (When a peti¬ 
tion under S. 73 was dismissed on the ground that 
the petitioner’s application in execution did not 
end successfully.) 

(’30) 17 AIR 1930 Bom 375(378): 54 Bom 479 (DB) 
(When District Judge entertained an appeai 
against an order made by the Sub.Judge under 
U. £.1 K. Uo.) 
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(1) Where it is not clear whether another remedy is available to the applicant. 10 

( 2 ) Where the other remedy is barred. 11 

(3) Where non-interference will lead to multiplicity of proceedings and unneces¬ 

sary expense and delay. 12 

(4) Where the other remedy is inconvenient or not expeditious and would 

involve so much expense as to practically amount to no remedy at all. 13 

(5) Where grave injustice or a defeat of the provisions of law is likely to result 

from non-interference. 14 


(’18) 5 AIR 1918 Cal 252(252)(DB). (Where a suit for 
possession under the Specific Relief Act was dis¬ 
missed for want of title.) 

(’10) 8 Ind Cas 613 (614) (Low Bur). (Court in a 
petition under O. 21 Rr. 101, 102 adjudicating a 
question of title.) 

(’31) 18 AIR 1931 Lah 666 (666). 

(’81)-1881 Bom P J 133 (135). (Patently wrong 
order on an application by a purchaser at an execu¬ 
tion sale for possession.) 

('28) 15 AIR 1928 All588 (589): 51 All 333. (19 Ind 
Cas 736, Dissented from.) 

(•22) 9 AIR 1922 Nag 115 (115) : 18 Nag L R 71. 
(Where the decree of the Court below is mani¬ 
festly wrong.) 

f (’31) 18 AIR 1931 All 663 (663) : 53 All 532. 
(Decree entirely without jurisdiction.) 

(’96) 21 Bom 777 (778, 779) (DB). (Mamlatdar’s 
decision without jurisdiction.) 
f (’36) 23 AIR 1936 Mad 91 (93): 59 Mod 303. 
(Misapprehension of Section of Code — Refusal to 
exeroise jurisdiction —Interference proper though 
other remedy by suit open.) 

('37) 24 AIR 1937 Nag 30 (31) : I L R (1937) Nag 
82. (Where the order of lower Court is obviously 
wrong, it is open to the High Court to interfere in 
revision if litigation will thereby be shortened.) 
(•38) 25 AIR 1938 Cal 577 (578). (Order under 0.21 
R. 100 — Separate suit though maintainable revi¬ 
sion cannot be said to be mala fide.) 

(’36) 23 AIR 1936 Lah 560 (561). 

(’35) 22 AIR 1935 Rang 395 (396)(DB). (Plaintiff at¬ 
taching property which defendant alleged to be wakf 
property — Court holding wakf illusory—Attach¬ 
ment order continued — Revision is competent 
though there is remedy by suit.) 

(’35) 22 AIR 1935 Cal 279 (280): 62 Cal 417 (DB). 
(Order demanding additional court-fee—Fact that 
plaintiff would have a right of appeal after plaint 
has been rejected is no bar to revision.) 

[See (’38) 25 AIR 1938 All 635 (636) (DB). (Only 
appeal is prohibited from decree in suit under S. 9 
of Specific Relief Act.)) 

[See also (’34) 21 AIR 1934 Mad 669 (669) : 151 

Ind Cas 765 (765). 

(•25) 12 AIR 1925 Nag 236 (238). 

(•34) 21 AIR 1934 Mad 558 (559).] 

10. + (’96) 18 All 163 (168) (DB). 

(’32) 19 AIR 1932 Lah 176 (176). (Other remedy 

doubtful.) 

+ (’23) 10 AIR 1923 Mad 663 (664). 

(’21) 8 AIR 1921 Nag 9(10). (Other remedy doubtful.) 
(’21) 8 AIR 1921 Nag 17 (18). (No other way to 
obtain possession, so interfered.) 


f (’38) 25 AIR 1938 Rang 360 (362) (DB). 

[See also (’34) 21 AIR 1934 Pat 50 (52).] 

11. (’24) 11 AIR 1924 Nag 298 (299). 

12. (’42) 29 AIR 1942 Mad 614 (616): ILR (1942) 
Mad 376 (DB). 

(’41) 28 AIR 1941 Mad 262 (265) (DB). 

*(’09) 32 Mad 334 (336). 
f (’32) 19 AIR 1932 Lah 176 (177). 

(’33) 20 AIR 1933 Lah 48 (49): 14 Lah 243. (Order 
under Section 73 of the Code.) 

(’33) 20 AIR 1933 Rang 259 (260). 

(’31) 18 AIR 1931 Mad 1(5)(DB). (Order of remand 
allowing amendment of a barred claim.) 

(’28) 15 AIR 1923 Rang 83 (84) : 5 Rang 742. 

(’18) 5 A I R 1918 All 405 (405): 40 All 216 (DB). 
(When petitioners were clearly entitled to possession 
by virtue of a sale from the auction purchaser.) 
(’84) 6 All 125 (128, 129) (DB). (A person was held 
entitled for mesne profits by an order under this 
Section, though he might recover in a separate 
suit.) 

(’27) 14 AIR 1927 Cal 156 (157): 53 Cal 913 (DB). 
(When applicants were clearly entitled to posses¬ 
sion, and the Court dismissed the application under 
O. 21 R. 100 on an erroneous view of the law.) 
(’29) 16 AIR 1929 Lah 175 (176). (Order unneces¬ 
sarily remanding a case for trial.on an issue of 
jurisdiction on a misappreciation of law and facts.). 
(’31) 18 AIR 1931 Lah 302 (302). (Orderof remand 
passed in appeal under S. 151, C. P. C., appeared 
to have been passed without jurisdiction.) 
f (’19) 6 AIR 1919 Pat 425 (430) : 4 Pat L Jour 
94 (FB). 

f (’39) 26 AIR 1939 Lah 52 (53). 

[Sec also (’36) 23.AIR 1936 Pat 160 (161). (Im¬ 
proper order of remand can be interfered with in 
revision.)] 
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13. (’42) 29 AIR 1942 Mad 614 (616) : ILR (1942) 
Mad 376 (DB). 

’41) 28 AIR 1941 Nag 289 (290) : ILR (1942) Nag 
478. 

’39) 26 AIR 1939 Cal 719 (719). 

’05) 2 All L Jour 370 (371). . „ 

f (’25) 12 AIR 1925 All 610 (612) : 48 All 

(FB) 

•33) 20 AIR 1933 All 374 (376) : 55 All^ 256. 

’03) 1903 Pun Re No. 76, p. 318 (319) (DB). 

[4. f (’31) 18 AIR 1931 All 632 (634) : 54 All 183 

•33?20 AIR 1933 Bom 313 (314). (Party having 
right of suit or to apply under MamlatdarsCourts 
Act-Latter remedy refosed-The order deprives 
him of his right and so though there was another 
remedy, High Court interfered in revision.) 
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The powers of the High Court under s. 115 should, however, be liberally utilised 
where the applicant has no other remedy, 15 though even in such cases the High Court 
may, in its discretion, refuse to interfere. 16 Where the case does not fall under the terms 
of this section no revision will lie even though no other remedy may be open. 17 See also 
Note 2. 


9* Jurisdiction. — The word ‘jurisdiction’ has been used in this section in its 
broad legal sense as meaning the power of administering justice according to the means 
which the law provides and subject to the limitations imposed by that law upon the 
judicial authority; such limitations may be territorial or pecuniary or they may relate to 
the nature of the litigation or the domicile or nationality of the parties or the class or 
rank to which the tribunal belongs. 1 Section 115 contemplates three cases in which the 
revisional powers of the High Court may be exercised — 

(1) the assumptioji by the lower Court of a jurisdiction which it does not 

possess, 

(2) its failure to exercise a jurisdiction which it does possess, and 

(3) where there is exercise of jurisdiction which the Court possesses but the 

exercise has been in a manner which is illegal or materially irregular. 2 

In Balkrishna Udayar v. Vasudeva Ayyar 3 their Lordships of the Privy Council 
observed as follows : 

It will be observed that the Section applies to jurisdiction alone, the irregular exercise or non- 
exercise of it or the illegal assumption of it. The Section is not directed against the conclusions of 
law or fact in which the question of jurisdiction is not involved.” 


As to the meaning of ‘jurisdiction’ generally, see Notes 3 to 14 on section 9 


*(’83) 7 Rom 341 (357, 372) (FB). 

(’22) 9 AIR 1922 Luh G3 (64). 

f ('39) 26 AIR 1939 Sind 137 (141) : ILR (1939) 
Kar 330 (DB). (The High Court will interfere if a 
defect of law and a grave wrong are manifest, for 
the High Court will not permit a case to proceed 
on jurisdiction snatched and having no basis or 
juetitication.) 

15. + (’21) 8 AIR 1921 Sind 80 (80) : 15 Sind L R 
135 (1)13). 

(’24) 11 AIR 1924 Sind 49 (51) (DB). (Refusal to 
order a stay of suit when the matters were referred 
to an arbitration was considered an illegal exercise 
of jurisdiction.) 

1 Sec also (’15) 2 AIR 1915 Bom 209 (270) : 40 
Bom 86 (DB).] 

16. (’42) 29 AIR 1942 Oudh 179 (ISO). (Decree or 
order under Specific Relief Act, S. 9, not open to 
appeal or review—Revision not barred but interfer¬ 
ence in revision must be in exceptional cases ) 

('09) 4 Ind Cas 20 (21) (DB) (Cal). 

(’19) 6 AIR 1919 Luh 203 (204) : 1919 Pun Re 
No. 169. 

+ (’14) 1 AIR 1914 Lah 179(179). 

(,1 DB) 9 H * >Un : 11 Ind ^ as 231 (232) 

17. (’40) 27 AIR 1940 Put 102 (106) : 19 Pat 321 

(SB). (Land Acquisition Deputy Collector_Order 

refusing to make reference to Civil Court under 
S. 18, Land Acquisition Act—No revision.) 

Note 9 

1. (’85) 7 All 345 (350) (DB). 


(’14) 1 AIR 1914 Cal 388 (390, 391) : 41 Cal 323 
(DB). 

[See (’3G) 23 AIR 1936 Lah 783 (784). (Jurisdic¬ 
tion means jurisdiction of the Court and not the 
competence of a party to sue.)] 

2. + (’85) 7 All 345 (351) (DB). 

(’21) 8 AIR 1921 Upp Bur 27 (29) : 4 Upp Bur 
Rul 16. 

t (’16) 3 AIR 1916 Pat 75 (75, 76) : 1 l«t L Jour 
465 (DB). 

(’32) 19 AIR 1932 All 223 (224) (DB). 

(’32) 19 AIR 1932 Oudh 210 (213) : 7 Luck 601 
(FB). (Mussulman Wakf Act, 1923.) 

[Sec (’33) 20 AIR 1933 All 86 (87, 88) (DB).] 

3. (’17) 4 AIR 1917 P C 71 (74) : 40 Mad 793 : 
44 Ind App 261 (PC). 

Also sec the following cases: 

( 43) 30 AIR 1943 Bom 42 (43). (Distinction be¬ 
tween appellate and revisional jurisdiction pointed 
out.) 

(’43) 30 AIR 1913 Lah 65 (71) : [ L R (1943) Lah 
257 (FB). 

(’42) 29 AIR 1942 Pat 312 (313). 

(’42) 29 AIR 1942 Sind 41 (41. 42) : I L It (1911) 
Kar 570 (DB). (Jurisdiction of arbitrators to pro¬ 
ceed with arbitration challenged on ground of its 

subject-matter being subject of pending suit _ 

Question of jurisdiction is involved ) 

(’42) 29 AIR 1942 Sind 57 (58. 59) : I L R (1941) 
Kar 587 (DB). (Judge failing to distinguish condi¬ 
tions in England and India—Instead of consider¬ 
ing particular case considered another decisiou _ 

No question of jurisdiction arises ) 
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10. “Exercised a jurisdiction not vested in it by.law.” — When a Coart 
has no legal authority to decide the cause at all but nevertheless under an erroneous 
construction of the^ law or of a misapprehension of facts proceeds to do so as if it had 
such authority, it “exercises a jurisdiction not vested in it by law" 1 and such action will 
be a ground for interference under this section. Thus, where the lower Appellate Court 
entertains an appeal from an order which is not appealable, 2 or where a Court entertains 
a suit or appeal which it has no jurisdiction to entertain, 3 or passes an order which it has 


(’42) 29 AIR 1942 Sind 79 (80) : I L R (1942) Ear 
36 (DB). 

(’42) 29 AIR 1942 Sind 115 (116) : I L R (1942) 
Ear 38 (DB). 

(’32) 19 AIR 1932 All 140 (140) (DB). 

(’20) 7 AIR 1920 Upp Bur 42 (43) : 3 Upp Bur 
Rul 179. 

(’26) 13 AIR 1926 Oudh 183 (184). (Defect of ex¬ 
pression in stating conclusions in judgment is no 
defect of jurisdiction.) 

(’29) 16 AIR 1929 Sind 92 (93) : 23 Sind LR 403 
(DB). 

(’82) 8 Cal 832 (833) (DB). 

(’17) 4 AIR 1917 All 78 (79): 39 All 723 (DB). 
(’85) 7 All 336 (338) (FB). 

Also see G. I—S. 107 Note 2. 

Note 10 

1. See Section 9 Notes 3 and 4. 

(’43) 30 AIR 1943 Bom 42 (43) (DB). 

(’42) 29 AIR 1942 Pat 234 (235) (DB). (Order 
correct and not without jurisdiction—No revision). 
(’26) 97 Ind Cas 246 (246) (Cal). 

(*92) 16 Bom 708 (711) (DB). (Erroneous construc¬ 
tion of statute.) 

(’92) 16 Bom 711n (DB). 

(’94) 4 Mad L Jour 280 (281). (Misconstruction of 
a rule of practice.) 

(’23) 10 AIR 1923 Mad 490 (492). (Wrong view of 
law that the maxim actus curia) neminem gra- 
vabit applied, where in fact it did not.) 

(’25) 12 AIR 1925 Mad 1201 (1204) : 48 Mad 676 
(DB). (Wrong interpretation of a rule.) 

(’26) 13 *IR 1926 Cal 1030 (1031). 
f (’26) 13 AIR 1926 Bom 266 (269) : 50 Bom 215 
(I>B). 

(’23) 10 AIR 1923 Mad 192 (196) : 46 Mad 536 
(DB). 

(’23) 10 AIR 1923 Cal 321 (321). 

❖(’20) 7 AIR 1920 Cal 305 (308): 46 Cal 962. 

(’35) 22 AIR 1935 Pat 385 (388): 14 Pat 488 (DB). 
(Mistake as to extent of jurisdiction—Dower Court 
while determining ambit of its jurisdiction constru¬ 
ing legislative enactment.) 

(’38) 25 AIR 1938 Nag 169 (173). 

(’35) 22 AIR 1935 Pesh 174 (175). 

(’35) 39 Cal W N 915 (917). (Compensation awar¬ 
ded on misinterpretation of S. 95, C. P. C., by 
assuming jurisdiction in respect of a matter over 
which Court would not have had jurisdiction if 
statute had been rightly interpreted.) 

(’37)• 24 AIR 1937 Pat 104 (105). 

[Sec (’38) 25 AIR 1938 Mad 603 (604). (Court can¬ 
not bo said to have acted without jurisdiction, if 
it is subsequently found by a higher Court that 
the findings of fact which were essential for the 
exercise of such jurisdiction were incorrect or 
erroneous.) 


(’33) 20 AIR 1933 Sind 229 (230): 27 Sind B R 
261 (DB). (Facts ousting jurisdiction must be 
patent on the face of the record.)) 

{.See also (’38) 25 AIR 1938 Nag 537 (538).] 

2. (’41) 28 AIR 1941 Mad 867 (868). 

(’41) 28 AIR 1941 Pat 616 (617) (DB). 

(’23) 10 AIR 1923 Bom 214 (215) (DB). 

(’32) 19 AIR 1932 Lah 416 (416) : 13 Lah 798. 
(District Court entertaining appeal from order in 
execution proceedings in a suit under S. 9, Specific 
Relief Act—Revision lies.) 

f (’32) 19 AER 1932 Mad 734 (716). (High Court 
in such a case can revise the order of the first 
Court also.) 

f (’36) 23 AIR 1936 Lah 83 (84). 

[See also (’12) 15 Ind Cas 669 (670) (Cal). (Ap¬ 
peal from rent suits for less than Rs. 50.)] 

[But see (’41) 28 AIR 1941 Cal 441 (441).] 

See for further discussion Ss. 100 & 101, Note 15. 

3. (’43) 30 AIR 1943 Mad 284(285). (Notice under 
S. 80 not given though necessary—Court has no 
jurisdiction to entertain suit—Question does not 
cease to be one of jurisdiction merely because Court 
wrODgly decides question.) 

(’20) 7 AIR 1920 All 175 (176). (Civil Court en¬ 
tertaining a suit cognisable by a Revenue Court.) 
(’34) 21 AIR 1934 Lah 540 (541). 
f (’33) 20 AIR 1933 Rang 185 (186): 11 Rang 337 
(FB). (A case of an appeal to the District Judge 
against an order in an election petition.) 

(’89) 13 Bom 650 (653) (DB). (Civil Court not in¬ 
vested with small cause powers entertaining small 
cause suit.) 

(’04) 31 Cal 340 (343). (Small Cause Court enter¬ 
taining suits for title.) 

(’23) 10 AIR 1923 Mad 330 (330). (Suits notenter- 
tainable before the Village Munsif.) 

(’66) 6 Suth W R Act X of 1859, 56 (56) (DB). 

(’66) 1866 Suth W R Miso 77 (80) (FB). 

(’70) 14 Suth W R 254 (254) (DB). (Decision under 
Section 15 of the Charter Act.) 

(’07) 1907 Pun L R No. 16, page 37 (37). 

(’10) 1910 Pun Re No. 52 : 6 Ind Cas 939 (939). 
(’15) 1915 Pun L R No. 78, page 224 (225). 

(’29) 114 Ind Cas 440 (440) (Lah). 
t (’99) 23 Bom 321 (324) (DB). (Speoial Judge en¬ 
tertaining an appeal on a finding that a person 
was not an agriculturist under Dekkhan 
Agriculturists’ Relief Act.) . 

(’17) 4 AIR 1917 All 166 (166). (Order of dismissal 
of suit for not securing service on defendant.) 

(’26) 13 AIR 1926 All 55 (56, 57): 48 All 27 (DB). 
(Entertaining an appeal against order revoking 
reference to arbitration.) 

(1865) 3 Suth W R 24 (25) (DB). 

(’26) 13 AIR 1926 Cal 1236 (1237) (DB). 

(’30) 132 Ind Cas 180 (181) (Lah). 
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no legal authority to pass, 4 the High Court can interfere in revision. Thus, where the 
High Court passes a decree on certain terms and remits the case to the lower Court for 
disposal under the decree, the lower Court has no power to dismiss the suit itself under 
O. 17 R. 2 and O. 9 R. 8 and if it does so, it will be an exercise of jurisdiction not vested in 
it by law. 6 For other similar instances of assumption of jurisdiction, see the undermen¬ 
tioned cases. 6 


(-20) 7 AIR 1920 Pat 703 (704) : 5 Pat L Jour 97. 
(Order in a pending suit that a receiver is liable to 
account for a particular period only.) 

(’25) 12 AIR 1925 Pat 525 (526) : 4 Pat 718 (DB). 
(’01) 25 Bom 417 (418) (DB). 

(’12) 15 Ind Cas 669 (670) (DB) (Cal). 

(’13) 40 Cal 537 (540) : 21 Ind Cas 120 (121) (DB). 
(’24) 11 AIR 1924 Cal 487 (489) (DB). 

(’03) 26 Mad 176 (178). 

(’09) 33 Mad 323 (326) : 1 Ind Cas 543 (544) (FB). 
(’10) 5 Ind Cas 742 (742) (DB) (Mad). 

(’28) 15 AIR 1928 Pat 451 (451). 

ISee also (’08) 12 Cal W N 835 (837).] 

[But see (*24) 11 AIR 1924 Nag 17 (18): 19 Nag 
L R 179. (Small Cause Court—Trial of small 
cause suit as a regular suit without objection.) 
(’27) 14 AIR 1927 Nag 164 (165).] 

4. (’42) 29 AIR 1942 Oudh 135 (137) : 17 Luck 
391. (Trustees appointed under scheme not provid¬ 
ing for removal of trustee—Proper procedure for 
removal of trustee is by suit properly instituted 
under S. 92 and not by mere application—Removal 
on application is without jurisdiction.) 

(’41) 28 AIR 1941 Cal 156 (158) : I L R (1940) 2 
Cal 277. (Restoring under S. 151 execution applica¬ 
tion dismissed as time-barred—Aggrieved judg¬ 
ment-debtor’s remedy is by application under S. 

(’41) 22 Pat L T 965 (967). (Execution petition 
dismissed for default—Court has no jurisdiction to 
restore application—Remedy of decree-holder is to 
file fresh application.) 

(’40) 27 AIR 1940 Oudh 405 (409) : 16 Luck 79 
(DB). (Court remitting an award for reconsidera¬ 
tion under Sch. II para. 14 (c) when it had no 
authority to do so.) 

(’03) 25 All 509 (525) (FB). 

(’34) 21 AIR 1934 Pat 284 (287). (Order of remand 
under inherent power held in this case to be an 
illegal assumption of jurisdiction.) 

(’33) 20 AIR 1933 Rang 110 (111). (Re-opening ex 
parte decree on a time-barred application amounts 
to exercise of jurisdiction not vested by law.) 

\ (’17) 4 AIR 1917 All 78 (79) : 39 All 723 (DB). 
(Court finding that valuation in plaint was fictitious 
but instead of rejecting plaint fixing its own 
valuation.) 

(’39) 26 AIR 1939 Pat 518 (519): 181 Ind Cas896 
(896). (Order directing portion of a holding to be 
sold at a time, contrary to the provisions of Bihar 
Tenancy Act.) 

5. t (’24) 11 AIR 1924 P C 198 (200) : 4 Pat 61 : 
51 Ind App 321 (PC). 

(’30) 17 AIR 1930 Mad 158 (159) : 53 Mad 395 
(DB). 

Also see O. 9 R. 8, Note 3. 

6. (’43) 30 AIR 1943 Nag 97 (98) : I L R (1943) 
Nag 520. (Court impounding documents which it 


had no jurisdiction to impound.) 

(’43) 30 AIR 1943 Oudh 241 (243) (DB). (Court 
amending decree contrary to provisions of S. 8, 
U. P. Debt Redemption Act.) 

(’41) 28 AIR 1941 Mad 706 (706). (Order under 
S. 148 without jurisdiction.) 

(’41) 28 AIR 1941 Pat 44 (44). (Court has no juris¬ 
diction to direct a party to amend bis plaint—If 
it does so revision lies.) 

(’40) 27 AHt 1940 Bom 121 (126) : I L R (1940) 
Bom 299 (FB). (Court allowing withdrawal of suit 
on ground not contemplated by O. 23 R. 1 (2).) 

(’08) 35 Cal 1104 (1106, 1107) (DB). (Order by 
Judge in reference under the Land Acquisition Act 
directing refund.) 

(’32) 19 AIR 1932 Cal 857 (858). (Order enforcing 
landlord’s right of pre-emption in a case to which 
Seotions 182 and 26 of the Bengal Tenancy Act 
did not apply, held to be without jurisdiction.) 

(’32) 19 AIR 1932 Lab 515 (516). (One Court issu¬ 
ing injunction to another Court to stay confirma¬ 
tion of a sale—Latter Court refusing to comply 
with it—It acts without jurisdiction.) 

(’31) 18 AIR 1931 Cal 319 (320). (Extension of time 
granted, order being manifestly erroneous.) 

(’26) 13 AIR 1926 Lah 344 (345). (Do.) 

(’26) 13 AIR 1926 Lah 379 (381): 7 Lah 161. (Do.) 

(’27) 14 AIR 1927 Lah 342 (343). (Do.) 

(’29) 16 AIR 1929 Cal 140 (141) (DB). (Do.) 

(’24) 11 AIR 1924 Oudh 330 (331). (Do.) 

(’31) 18 AIR 1931 All 318 (319). (Where the trial 
Court extended time for paying deficient court-fee 
after the passing of a decree.) 

(’23) 10 AIR 1923 Cal 612 (614)(DB). (Decree dire¬ 
cting dismissal of 6uit on non-payment of court-fee 
within time—No power to extend time and receive 
court-fee long afterwards.) 

(’23) 10 AIR 1923 Lah 162 (163). (Do.) 

(’81) 3 All 576 (578). (Order allowing deposit of 
mortgage money after foreclosure.) 

(’16) 3 AIR 1916 Mad 882 (882) : 39 Mad 882. 
(Extension of time granted for payment after time 
fixed had expired.) 

(’07) 3 Nag L R 55 (66). (Do.) 

(’29) 16 AIR 1929 Pat 537 (545). (Issuing notice by 
the District Judge under Regulation XVII of 1806 
which was not in force.) 

(’03) 26 Mad 224 (226). 

(’29) 16 AIR 1929 Lah 254 (254). (Compromise of 
suit —- Decree wider than compromise.) 

( - 06) 33 Cal 487 (496). (Allowing claim after con¬ 
firmation of sale.) 

(16) 3 AIR 1916 All 33 (34): 38 All 690. (Gratuitous 
assumption that a previous application for exe¬ 
cution was not bona fide.) 

( 26) 13 AIR 1926 All 401 (401). (Appellate Court 
passing an order on assumed jurisdiction.) 
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(’24) 11 AIR 1924 All 376(378): 46 All 372. (Court 
administering the Succession Certificate Act appoin¬ 
ting a receiver.) 

(’97) 21 Bom 775(776). (Mamlatdar’s Court ousting 
third person in execution of decree.) 

(’96) 21 Bom 777 (779). (Decree of Court giving 
joint possession—Mamlatdar has no jurisdiction to 
place one in exclusive possession.) 

(’9 , 7) 23 Bom 47 (49). 

(’82) 9 Cal 295 (297, 299) : 9 Ind App 174 (PC). 
(Revenue Court transferring rent decrees, passed by 
it to another district for execution.) 

(’86) 12 Cal 515 (519). (Court executing a decree 
granting injunction.) 

(’96) 24 Cal 129 (133). (Liberty given to withdraw 
suit after disposal of reference to High Court.) 

(’01) 28 Cal 680 (684). 

(’07) 5 Cal L Jour'445 (447). 

(’25) 12 AIR 1925 Mad 707 (707). (Lower Court 
exercising a jurisdiction under election rules not 
vested in it.) 

(’88) 1888 Pun Re No. 95, p. 253(257) (DB). (Order 
with necessary sanction required by the Punjab 
Government Rules.) 

(’24) 11 AIR 1924 Mad 713 (715). (Setting aside 
abatement after limitation.) 

(’12) 14 Ind Cas 711(712) (Oudh). (Limitation ques¬ 
tion, as to how far a question of jurisdiction.) 

(’26) 13 AIR 1926 Nag 388 (389). 

(’25) 12 AIR 1925 Oudh 402 (403). (Applicationfor 
correction in the bond dismissed without considering 
merits.) 

(’14) 1 AIR 1914 Mad 301 (303). 

(’28) 15 AIR 1928 Mad 1077 (1082). (Court admitting 
evidence as to qualification of voter and how he 
voted.) 

(’05) 7 Bom L R 288 (289). 

(’1G) 3 AIR 1916 Pat 306 (307). 
l’8G) 1886 Pun Re No. 70, p. 152 (153) (DB). (Giving 
a decree after holding that plaintiff has no cause of 
action.) 

(’17) 4 AIR 1917 1> C 71 (74) : 40 Mad 793 : 44 
Ind App 261 (PC). 

(’39) 26 AIR 1939 Sind 137 (142) : I L R (1939) 
Kar 330. (Judge setting aside order passed by his 
predecessor and thus usurping appellate jurisdic¬ 
tion which he does not possess—High Court can 
set aside order in revision.) 

(’37) 24 AIR 1937 Nag 334 (335) : ILR (1939) Nag 
641. (Where the lower Court itself has to deter¬ 
mine whether it has jurisdiction or not to try the 
case, and it exercises its discretion wrongly and 
proceeds to try the case the High Court has power 
to interfere in revision.) 

(’37) 24 AIR 1937 Lah 63 (G4). (Order for execu¬ 
tion of award which (award) was a nullity.) 

(’35) 22 AIR 1935 Pesh 157 (157). (Right of way 
granted by Court — No finding as to its existence 
in pa9t nor right claimed as easement of necessity 
—Court acts without jurisdiction.) 

(’38) 25 AIR 1938 Oudh 107 (109) : 14 Luck 13. 
(Order under S. 5, U. P. Agriculturists' Relief Aot 
passed by Court exercising jurisdiction not vested 
in it by law — Revision lies.) 

(’38) 25 AIR 1938 Bom 159 (160) : I L R (1938) 
Bom 259. (The High Court under S. 115 has 
jurisdiction to interfere with an order passed by 


the Collector under S. 23 (2) of the Mamlatdar’s 
Courts Act, setting aside in appeal the order of the 
Mamlatdar disagreeing with the latter’s findings 
of fact — The Collector in setting aside the order 
of the Mamlatdar exercises a jurisdiction not 
vested in him.) 

(’39) 26 AIR 1939 Bom 279 (282, 283) : 41 Bom 
L R 490 (496). (Where the lower Court threatens 
to invade vested rights of the subject by assuming 
jurisdiction which it does not possess and it is 
about to resort to the use of the machinery at its 
disposal, the High Court as a superior Court will 
show a strong leaning against construing the 
powers under S. 115 so as to oust or restrict its 
jurisdiction.) 

(’37) 24 AIR 1937 Cal 732(735). (Where the Appel¬ 
late Court rejects a memorandum of appeal on the 
ground that it is out of time before registering the 
appeal, the Appellate Court assumes a jurisdiction 
which it does not possess, as the Civil Procedure 
Code does not authorize the Appellate Court to 
pass such order at that stage.) 

(’37) 24 AIR 1937 Rang 449 (449). (Property of 
judgment-debtor sold — Order for delivery of pos¬ 
session made and possession delivered without 
obstruction—Subsequent obstruction by judgment- 
debtor — Court issuing fresh order of delivery of 
possession—No fresh order held could be issued— 
Court acted without jurisdiction and order oould 
be set aside in revision.) 

(’35) 22 AIR 1935 All 398 (402). (Order of dismis¬ 
sal on merits, duly embodied in decree — Same 
Judge has no jurisdiction four months later to recall 
the order for merely arbitrary reasons — Held, 
High Court can interfere in revision and set aside 
order.) 

(’36) 23 AIR 1936 Pesh 176 (178). (AppellateCourt 
reversing finding of fact arrived at in another 
suit.) 

(’35) 18 Nag L Jour 123 (125). (Where a regular 
Court entertains a suit of small cause nature 
which it has no jurisdiction to entertain or try 
and tries it to the exclusion of the Small Cause 
Court.) 

(’38) 25 AIR 1938 Pesh 81 (82). (Order under S. 151 
is not appealable — Order passed on appeal is 
without jurisdiction and open to revision.) 

(’36) 23 AIR 1936 Cal 420 (420). (District Judge 
having no jurisdiction to appoint receiver in pro¬ 
ceedings under Ss. 9 and 10, Mussalman Wakf 
Validating Act, appointing receiver under mis¬ 
apprehension of scope of Aot—Order is liable to be 
set aside in revision.) 

(’37) 24 AIR 1937 All 207 (208). (Loan providing 

for compound interest—Court altering it into simple 
interest— Held, Court had no jurisdiction to do so 
and hence revision could lie.) 

(’37) 24 AIR 1937 Pat 104 (105). (Lower Court 
setting aside sale on a misunderstanding of law.) 

(’37) 24 A I R 1937 Pat 647 (651) : 16 Pat 729. 
(Court passing an order under S. 151, C. P. Code 

without jurisdiction.) „ „ „ , . _. .. 

(’37) 24 AIR 1937 Pat 477 (479). (Suit filed in Civil 
Court by witness in criminal case for recovery of 
additional expenses — Suit not vexatious but only 
misconceived—S. 35A, C. P. C., has no application 
— Order for special damages against suoh witness 
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See also the case noted below. 7 


11. “Failed to exercise a jurisdiction so vested.” — Where a Court 
having jurisdiction to decide a matter, thinks erroneously under a misapprehension of the 
law or of the facts that it has no such jurisdiction, and declines to exercise the same, 
there is a failure to “exercise the jurisdiction vested in it” and the High Court can 
interfere in revision. 1 Where, however, the Court rightly assumes jurisdiction but decides 


is without jurisdiction and can be set aside in 
revision.) 

[Sec also ('ll) 10 Ind Cas 299 (300) (Lah) (Rev). 
(’31) 18 AIR 1931 Cal 673 (675). (Where a decree 
is obtained not against the proper person who 
represents the estate and the estate is sought to be 
sold in execution of such a decree the decree is 
liable to be set aside in revision for want of juris- 
diction.)] 

As to whether under S. 38 of the Presidency 
Small Cause Courts Act, a Full Bench has juris¬ 
diction to go into questions of fact, see the follow¬ 
ing cases : 

('17) 4 AIR 1917 Mad 135 (139) : 40 Mad 355 (FB). 
(’17) 4 AIR 1917 Mad 485 (487). 

(’ll) 38 Cal 425 (427) : 12 Ind Cas 11 (12). 

(’17) 4 AIR 1917 Bom 53 (54) : 42 Bom 80. 

(’97) 24 Cal 455 (460). 

(’14) 22 Ind Cas 32 (33) (Cal). 

As to the powers of the High Court to inter fere 
with a decision given by Small Cause Court in a 
Presidency town, see the following cases : 

(’16) 3 AIR 1916 Mad 871 (872). 

(’ll) 10 Ind Cas 551 (551) (Mad). 

(’97) 20 Mad 358 (360). 

(’03) 30 Cal 588 (591). 

(’08) 31 Mad 490 (492). 

(’10) 8 Ind Cas 160(160) (Mad). 

7. (’42) 29 AIR 1942 Cal 32 (35) : I L R (1941) 2 
Cal 373 (DB). (Divorce suit transferred by Single 
Judge of High Court sitting on Original Side, from 

one District Court toanother District Court_Rules 

relating to power of transfer ambiguous _ Trans¬ 

feree Court held not without jurisdiction.) 

Note 11 

1. (’43) 30 AIR 1943 Lah 65 (78) : I L R (1943) 
Lah 257 (FB). (Order staying suit on receipt of 

intimation from Debt Conciliation Board_Court 

erroneously assuming that it cannot go into the 
question of the jurisdiction of the Board fails to 
exercise jurisdiction vested in it by law.) 

(’42) 29 AIR 1942 Pat 33 (34) : 21 Pat 173 (DB) 
(Commissioner under Workmen’s Compensation 
Act, not considering question of status under Act ) 
(’40) 27 AIR 1940 Nag 337 (310) : ILR (194!) Nag 
loO. (Court proceeding on wrong view of the law as 
regards the scope and object of 0.21 R. 88 C P 
Code.) 

(’40) 27 AIR 1940 Oudh 441 (442) : 16 Luck 184 
(DB). (Order staying a pauper suit under S. 10 on 
the erroneous view of law that it should be deemed 
to bo filed when the plaint was registered and not 
on date of application to sue in forma pauperis 
amounts to a refusal to exercise jurisdiction ) 

(’38) 25 AIR 1938 Pat 240 (242): 17 Pat 107 (DB). 

(Order 21 R. 90 (Patna Amendment) Proviso (i)_ 

Judgment-debtor applicant asked to deposit cash 
security—Court not judicially considering whether 


V 

judgment-debtor’s application for permission to 
give landed security fails to exercise jurisdiction.) 
(’93) 20 Cal 8 (11) (P C). 

(’31) 18 AIR 1931 All 332 (332) (DB). (Refusal to 
exercise jurisdiction by erroneous order staying suit.) 
(’25) 12 AIR 1925 All 267 (270) : 47 All 140 (DB). 
(Refusal to exercise — Appellate Court concurring 
—Revision lies against orders of both Courts.) 
(’33) 20 A I R 1933 All 374 (376) : 55 All 256. 
(Refusal to allow amendment.) 

f (’34) 21 AIR 1934 All 25 (27) (DB). (Refusal to 
act under O. 1 R. 10 on the ground that it has no 
jurisdiction.) 

f (’34) 21 AIR 1934 All 260 (264) : 56 All 656 
(FB). (District Judge declining to exercise jurisdic¬ 
tion in reference by Collector under Land Acquisi¬ 
tion Act, S. 18.) 

(’34) 21 AIR 1934 Bom 252 (253) : 58 Bom 485 
(DB). 

(’ll) 12 Ind Cas 75 (75) (Mad). 

(’23) 10 AIR 1923 Mad 230 (232) (DB). (Refusal to 
release property from attachment on a wrong con¬ 
struction of S. 64 and O. 21 R. 2, C. P. C.) 

(’23) 10 AIR 1923 Mad 435 (436):46 Mad 938(DB). 
(’06) 8 Bom L R 567 (569) (DB). (Failing to set 
aside ex parte decree on an erroneous view of 
limitation.) 

(’30) 34 Cal W N 733 (735). 

(’86) 9 Mad 375 (376) (DB). (Erroneousconstruction 
of the Legal Practitioners’ Act.) 

(’02) 12 Mad L Jour 473 (475) (DB). 

(’35) 22 AIR 1935 All 455 (456). (Court having 
jurisdiction to decide application for refund of 
court-fee not doing so—Revision is competent.) 
(’39) 43 Cal W N 973 (978) (DB). (Order of a Dis¬ 
trict Judge rejecting a reference made under S. 18 
of the Land Acquisition Act in the erroneous view 
that the party at whose instance the reference was 
made was not entitled to demuud a reference, is 
open to revision under S. 115.) 
t (’35) 22 AIR 1935 All 310 (321) : 57 All 810 (DB) 
(’37) 24 AIR 1937 Nag 39 (40): ILR (1937) Na- 97’ 
(’36) 162 Ind Cas 860 (860) (Nag). (Judgment- 
debtor alleging that execution was taken out in 
bad faith—Court refusing to give him opportunity 
of proving it and refusing to grant compensatory 
costs—Failure to exercise jurisdiction.) 

(’36) 23 AIR 1936 Pesh 38 (39). 

C39) 26 AIR 1939 Mad 196 (199). (Court declining 
to entertain application due to misapprehension of 

true effect of statutory rules of Civil Procedure 
Code—Revision lies.) 

( ’ 3b J f ? 1 ? 1938 " ad 555 <*' 35G ) U>B). (Attach¬ 
ment o judgment-debtor’s share in tarwad pro¬ 
perty—I ending attachment registration of tarwad 
as impartible —Court’s order declining to proved 

Halt? ‘° n OI J Wr ° ng view of law - Order 7s 
liable to revision.) 
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against the rights of a party under an error of law, there is no failure to exercise 
jurisdiction but only an erroneous conclusion arrived at in the exercise of it? In the 
following cases a Court will be deemed to have failed to exercise a jurisdiction vested in 
it by law : 

(l) Where it refuses to entertain or it rejects a plaint, application, or memo¬ 
randum of appeal on the erroneous view that it has no power to entertain 
or deal with it. 3 Thus, the erroneous rejection of an application under 


(’37) 24 AIR 1937 Mad 405 (406). (Application to 
revoke submission on ground of want of jurisdic¬ 
tion of arbitrator — Refusal of Court to decide 
question of jurisdiction—Revision lies.) 

(’39) 26 AIR 1939 Pat 263 (264). 

(’39) 26 A I R 1939 Lah 222 (222). (Objection to 
sale refused to be entertained by Court owing to 
erroneous belief that it was not entertainable in 
view of O. 21 R. 90, proviso—Error of law affects 
jurisdiction of Court—Revision is competent.) 

(’36) 23 AIR 1936 Cal 275 (276) : 63 Cal 49 (DB). 
(Refusing, under an erroneous construction of the 
section to entertain and decide application which 
the statute directs the Court to decide.) 

(’35) 22 AIR 1935 Sind 212 (213) : 29 Sind L R 
399 (DB). 

(’35) 22 A I R 1935 Pat 86 (88). (Refusal to allow 
amendment on the assumption that it has no 
power to amend.) 

(’36) 23 AIR 1936 Lah 574(574). (Court dismissing 

objection by judgment-debtor and refusing to apply 
the provisions of the Punjab Relief of Indebtedness 
Act.) 

(’37) 24 AIR 1937 Nag 267 (267) : 165 IndCas 926 
(927) : I L R (1937) Nag 159. (Court refusing to 
entertain defence.) 

(’36) 23 AIR 1936 Mad 91 (93) : 59 Mad 303 (DB). 
(Misapprehension of S. 63, C. P. C. —Refusal to 
exercise jurisdiction vested by law—Interference is 
proper though another remedy open.) 

[Sec also (’38) 25 A I R 1938 All 86 (88) : I L R 
(1938) All 153. (Stay of whole suit under S. 7 of 
U. P. Encumbered Estates Act—Plaint disclosing 
two sets of causes of action — Failure to order 
separate trial—Revision lies.)] 

2. (’19) 6 A I R 1919 Pat 501 (502): 4 PatL Jour 
340 (DB). 

f (’35) 22 AIR 1935 Pat 201 (202). 

[See (*35)22 AIR 1935 Mad 117 (117). (But an 
order refusing permission to a minor-defendant 
on attaining majority to file an additional written 
statement is not one with which the High Court 
will interfere in revision, because there is no 
refusal to exercise a jurisdiction vested in the 
lower Court which it was bound to exercise.)] 

3. (’43) 30 AIR 1943 Nag 204 (205) : ILR (1943) 
Nag 241 (FB). (Refusing to entertain appeal from 
finding which amounts to decree.) 

(’43) 45 Pun L R 287 (289). (Order refusing to 
consider application under S. 33, Arbitration Act.) 
(*42) 29 AIR 1942 Cal 230 (232) : I L R (1941) 2 
Cal 306. 

(’42) 29 AIR 1942 Pat 237 (23S). (Decree on pro¬ 
missory note—Execution — Application by judg¬ 
ment-debtor on date of sale to fix value of property 
under S. 13, Bihar Money-Lenders Act — Dis¬ 
missal.) 


(*40) 27 AIR 1940 Mad 808 (809). (Application 
under Madras Agriculturists’ Relief Act.) 

(’40) 42 Pun L R 364 (365). (Order returning ap¬ 
peal for presentation to proper Court.) 
f (’39) 26 AIR 1939 Cal 669 (672): ILR (1939) 2 
Cal 401 (DB). (Per Roxburgh J.— District Judge 
refusing a reference to him under the Land Ac¬ 
quisition Act on the ground of want of jurisdiction.) 
(’38) 25 AIR 1938 Mad 555 (556) (DB). (Court de¬ 
clining to deal with execution petition on the 
ground that it had no jurisdiction to do so in view 
of S. 46 of the Madras Marumakkathayam Act, 

1933 ) 

(’34) 21 AIR 1934 Lah 176 (176). (Claim petition 
under O. 21 R. 58 rejected as not maintainable 
treating the decree wrongly as a mortgage decree— 
Revision lies.) 

(’87) 9 All 232 (233, 234) (DB). (Refusal to enter¬ 
tain claim on the ground of want of jurisdiction 
based on erroneous view of law—Revision lies.) 
(’24) 11 AIR 1924 All 263 (265) : 46 All 73. (Re¬ 
fusal to permit execution of decree.) 

(’34) 21 AIR 1934 Cal 812 (815) : 61 Cal 903 (DB). 
(Refusal to set aside a sale on a wrong construc¬ 
tion of S. 14A, Bengal Patni Regulation.) 


(’34) 21 AIR 1934 Lah 44 (45). (Order returning 
plaint for presentation to another Court—Revision 
lies.) 

(’32) 19 AIR 1932 Nag 70 (71) : 28 Nag L R 54. 
(Rejection of an application under O. 46 R. 7.) 


’34) 21 AIR 1934 Oudh 352 (354) : 8 Luck 734. 
(Application to amend plaint, judgment and deoree 
eminently just and equitable—Court refusing it — 
High Court can interfere.) 

•86) 10 Bom 200 (202) (DB). (Do.) 

’94) 18 Bom 734 (736) (DB). (Do.) 

’95) 19 Bom 544 (546) (DB). (Do.) 

•25) 12 AIR 1925 Cal 679 (680) (DB). (Do.) 

’10) 5 Ind Cas 742 (743) (Mad). (Do. — Order for 
payment of expenses to witness.) 

’24) 11 AIR 1924 Mad 32 (32) (DB). (Do.) 

’92) 16 Bom 550 (551, 552) (DB). (Refusal to exe¬ 
cute a revised decree.) , . 

’14) 1 AIR 1914 Cal 910 (912) (DB). (Refusal to 
sell a holding under the Bengal Tenanoy Act.) 

•85) 11 Cal 146 (149) (DB). (Order restraining the 
decree-holder from executing his decree merely on 
the possibility of the lower Court’s decision being 

reversed in appeal.) . . . . . 

•20) 7 AIR 1920 Mad 232 (233). (Refusal to enter¬ 
tain application.) ,/v ... 014 /»« 

’18) 5 AIR 1918 All 422 (425) : 40 674. (Re¬ 

fusal to entertain application under 0.21 K. °y 
the ground that applicant was a minor and not 
properly represent®!.) , _ 

’Bl) 18 AIR 1931 All 594 (595) (DB). 
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O. 21 R. 89, or R. 90 on the ground that the applicant had no locus standi 
to apply, is a failure to exercise jurisdiction. 4 The reason is that the Court 
could only adjudicate upon the application if it was prosecuted by a person 
fulfilling the character required by R. 89, and the decision upon the point 
whether the applicant has the necessary legal character is clearly a question 
involving jurisdiction inasmuch as it is the very basis and foundation of 


+ (’31) 18 AIR 1931 All 756 (757) : 53 All 959 
(DB). (Refusal to entertain application under 0.21 

R. 89 for want of deposit of poundage fee.) 

(’05) 32 Cal 146 (153) (DB). (Plaint not received on 
the ground that as presented, defendant will be put 
to great inconvenience and trouble.) 

(’90) 1890 Pun Re No. 75, page 219 (223) (FB). 

(Suit to recognize the assignment of a decree.) 
(•29) 16 AIR 1929 Lah 605 (607). (Wrongly refus¬ 
ing to accept plaint.) 

+ (’30) 17 AIR 1930 Lab 611 (613). (Order return¬ 
ing plaint on ground of want of jurisdiction.) 

(’30) 17 AIR 1930 Nag 207 (208):26 Nag L R 300. 

(Memorandum of appeal.) 

(’20) 7 AIR 1920 Lah 120 (120). (Do.) 

(’25) 12 AIR 1925 Lah 479 (480). (Do.) 

+ (’91) 13 All 320 (323) (DB). (Do.) 

(’ll) 12 Ind Cas 107 (108) (DB) (All). (Do.) 

(’29) 16 AIR 1929 Lah 125 (125). (Do.) 

(’03) 31 Cal 344 (348) (DB). (Do.) 

(’27) 14 AIR 1927 Lah 134 (135). (Do.) 

(’96) 1896 Pun Re No. 54, page 154 (158) (DB). 
(Do.) 

(’09) 31 All 610 (612). (Rejection of application for 
review on the ground of want of jurisdiction.) 

(’29) 16 AIR 1929 Cal 513 (513). (Application for 
review of a decree obtained by fraud.) 

(’11) 12 Ind Cas 172 (173) (Mad). (Declining juris¬ 
diction to grant review, because succession certi¬ 
ficate was not put in though application had been 
made for the same.) 

(’96) 20 Bom 281 (283). (Review.) 

(’10) 13 Oudh Cas 109 (112) : 6 Ind Cas 977 (978) 
(DB). (Rejection of application to add parties.) 
(’02) 5 Oudh Cas 91 (92). (Failure to exercise juris¬ 
diction under Ss. 32 and 372 of the old Code.) 

(’94) 21 Cal 539 (541) (DB). (Refusal to add party.) 

( 16) 3 AIR 1916 Cal 80(82)(DB). (Failure to order 
transposition of some defendants.) 

(19) 6 AIR 1919 All 189 (190) : 41 All 515 (DB). 
(Refusal of application of legal representative to bo 
brought on the record.) 

(’02) 26 Bom 317 (319) (DB). (Do.) 

(’12) 14 Ind Cas 544 (550) (DB) (Mad). (Do.) 

(’22) 9 AIR 1922 Cal 514 (515) : 49 Cal 928 (DB). 
(Rejecting an application to fix a standard rent on 
the ground that the Calcutta Rent Act of 1920 
does not apply.) 

t (’26) 13 AIR 1926 All 346 (346, 350): 48 All 432 
(DB). (Rejection of application by mortgagee of a 
decree under O. 21 R. 16, on the ground that the 
applicant waa not such an assignee as is contem¬ 
plated by the terms of the rule.) 

(’29) 16 AIR 1929 Bom 467 (467) : 53 Bom 773 
(DB). (Refusing permission to bring a suit under 

S. 9, Specific Relief Act, because tenant is in 
actual possession.) 


(’29) 16 AIR 1929 Nag 179 (180). (Refusing to a 
discharged defendant the benefit of S. 47 in a 
petition under O. 21 R. 58.) 

(’09) 2 Ind Cas 856 (857) (DB) (Cal). (Rejecting an 
insolvency application.) 

(’20) 7 AIR 1920 Pat 519 (520). (Refusing to 
entertain a plaint.) 

(’25) 12 AIR 1925 Lah 174 (174). (Suit thrown out 
on an erroneous ground that it is not maintain¬ 
able.) 

(’25) 12 AIR 1925 Cal 320 (322): 52 Cal 128 (DB). 
(Suit for partition thrown out on the erroneous 
construction of Court-fees Act.) 

(’31) 18 AIR 1931 Rang 332 (333). (Application by 
decree-holder under O. 21 R. 2 stating full satis¬ 
faction—Court refusing to record satisfaction.) 

4 . (’41) 28 AIR 1941 Mad 653 (653, 654). 

(’37) 24 AIR 1937 Cal 7 (8). 

(’22) 9 AIR 1922 Cal 95 (96) (DB). 

(’20) 7 AIR 1920 Mad 290 (291). 

(’13) 18 Ind Cas 579 (582) (DB) (Mad). (Because he 
is a purchaser after sale.) 

(’03) 30 Cal 425 (428) (DB). 

(’19) 6 AIR 1919 Pat 501 (502): 4 Pat L Jour 340. 
(If decision is the very basis and foundation of 
. jurisdiction in its limited sense as distinguished 
from powers, it comes within the purview of the 
section.) 

(’23) 10 AIR 1923 Pat 490 (491) : 2 Pat 715 (DB). 
(Refusal to accept deposit tendered for the purpose 
of setting aside a sale.) 

(’19) 6 AIR 1919 Pat 465 (466) (DB). (Where a 
Court declines to accept a deposit by tho debtor 
under O. 21 R. 89 on the ground that he has sold 
his interest to a third party.) 

+ (’21) 8 AIR 1921 Mad 157 (163) : 44 Mad 554 
(FB). (Overruling AIR 1914 Mad 46 : 38 Mad 775 
— Doubtful if AIR 1917 Mad 76 is good law.) 

+ (’95) 22 Cal 767 (783) (FB). (Refusal to set aside 
a sale under S. 310A of tho old Code on the 
erroneous view that the section is not applicable.) 
(’26) 13 AIR 1926 Nag 10 (14, 15) : 21 Nag L R 
102 . 


[Nee (’39) 26 AIR 1939 Mad 250 (251) : I L R 
(1939) Mad 374 (FI3). (Per Vurudachariar, J., in 
Order of Reference—Question whether applicant 
has locus standi to apply under O. 21 R. 90 is a 
question of jurisdiction.)] 

{See also (’23) 10 AIR 1923 Mad 659 (660). 
(Wrongly admitting application under 0.21 R 89 ) 
(’34) 21 AIR 1934 Cal 812 (815) : 61 Cal 903 
(District Judge bound to set aside sale under 

S. 14A, Bengal l’atni Regulation, not doing so_ 

Order amounts to failure to exercise jurisdiction 
vested in him.)] 

[But see (’36) 23 AIR 1936 Pat 119 (121) ) 

(’19) 6 AIR 1919 Mad 183 (184).] ' 


$ 
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the power to adjudicate upon the merits of the application. 6 The High 
Court of Allahabad has, however, held in the undermentioned cases 6 that 
the refusal of an application under O. 21 R. 89, on the ground that the 
applicant had no locus standi to apply is only an error in the exercise of 
jurisdiction and not a failure to exercise jurisdiction. The Oudh Chief Court 
has also proceeded on the view that an erroneous decision as to the locus 
standi of a person to apply to set aside a sale does not affect the jurisdiction 
of the Court. 7 

( 2 ) Where it fails to decide one way or the other any question submitted to it 

for decision 8 as where it merely writes on the application “the petition 
will be recorded.” y 

(3) When it refuses to pass an order on the ground that it has no power to do 

so. 10 Thus, a refusal to confirm an execution sale when the conditions for 
setting aside the same are not present, 11 or a refusal to annul an execution 
sale when the proceedings were found to have been carried on against a 
deceased judgment-debtor, 12 is a failure to exercise jurisdiction vested in it. 

(4) Where it fails, or refuses, to consider a case on the merits as it was bound 

to do. 13 


5. (’24) 11 AIR 1924 Pat 506 (507). (Application 
under O. 21 R. 100—Misconstruction of law.) 

f (’19) 6 AIR 1919 Pat 501 (502) : 4 Pat L Jour 
340 (DB). (Order 21 Rule 89.) 

(’30) 17 AIR 1930 Pat 528 (529). (Suit for dama¬ 
ges for tort.) 

[See (’26) 13 AIR 1926 Nag 10 (14, 15) : 21 Nag 
L R 102.] 

6. ('06) 28 All 84 (87, 88) (DB). 

('23) 10 AIR 1923 All 392 (393) : 45 All 425 (FB). 

7. (’41) 1941 Oudh W N 835 (836). 

(’37) 24 AIR 1937 Oudh 108 (110, 111). 

8. (’27) 14 AIR 1927 Lah 808 (809). 

(’34) 21 AIR 1934 Pesh 33 (33) (DB). (Omission to 
give finding on necessary issue is failure to exer¬ 
cise jurisdiction.) 

(’35) 22 AIR 1935 Mad 150 (151). (Refusal to exer¬ 
cise Court’s jurisdiction in deciding the prelimi¬ 
nary point raised as to whether judgment-debtors 
were estopped from questioning the correctness of 
a proclamation order.) 

+ (’35) 22 AIR 1935 Pat 454 (455). (Where the 
lower Court did not consider the only question that 
it had to consider in the case, it must be deemed 
to have not exercised its jurisdiction.) 

9. (’28) 15 AIR 1928 Mad 215 (215): 51 Mad 244. 

10. + (’13) 18 Ind Cas 298 (298) (DB) (Cal). (Court 
finding possession in plaintiff, dismissing a suit 
under S. 9, Specific Relief Act, after an inquiry 
into title.) 

(’26) 13 AIR 1926 Cal 184 (186) (DB). (Refusal to 
order partition at instance of defendant.) 

(’34) 21 AIR 1934 Lah 537 (538). (Failure to exer¬ 
cise discretion in extending time for payment of 
additional court-fee on the ground that it had no 
power to so extend.) 

(’33) 20 AIR 1933 Pat 302 (303). (Refusal to grant 
an application under 0.1 R. 8 while the necessary 
allegations were made.) 

(’97) 1897 Pun Re. No. 13, p. 51 (52) (DB). (Order 
rejecting an application by a duly appointed guar¬ 


dian for custody of the minor on the ground that 
the proper course for the guardian would be to 
bring a civil suit.) 

(’10) 7 Ind Cas 966 (967) (DB) (Bom). (Refusal to 
consider correctness of the decision of the lower 
Court under Dekkhan Agriculturists’ Relief Act, 
on the ground that the decision is not a decree.) 

+ (’ll) 10 Ind Cas 527 (530) (DB) (Cal). 

(’29) 16 AIR 1929 Lah 694 (695). (Staying execu¬ 
tion proceedings by wrongly applying S. 10, C. P. 
Code.) 

(’32) 19 AIR 1932 Nag 70 (71) : 28 Nag L R 54 
(56). (Refusal to make a reference under 0.46 R. 7.) 

(’85) 8 Mad 192 (195) (DB). (Failure to exercise 
discretion under O. 41 R. 4.) 

[See also (’19) 6 AIR 1919 Mad 714 (716).] 

11. + (’93) 20 Cal 8 (11) : 19 Ind App 154 (PC). 
(’33) 20 AIR 1933 Lah 99 (100) : 13 Lah 761. 

(’32) 19 AIR 1932 All 403 (404) (DB). 

12. See (’15) 2 AIR 1915 Cal 268 (271) (DB). 

[Sec also (’23) 10 AIR 1923 Mad 230 (232). (Re¬ 
fusal to release property from attachment under 
erroneous construction of law.) 

(■97) 1897 Pun Re No. 8, p. 35 (38) (DB). (Do.)] 

13. (’28) 15 AIR 1928 Lah 414 (416). (Refusing 
to consider application to set aside a sale on merits 
on tho ground that auction purchaser was not made 

a party to it.) « 

(’13) 40 Cal 518 (522) : 20 Ind Cas 420 (421) (DB). 

(Omission to hear appeal on the merits.) 

(’33) 20 AIR 1933 Rang 38 (39). (Objections to 
award filed in time — Refusal of Court to consider 
is failure to exercise jurisdiction.) 

(’25) 12 AIR 1925 Cal 357 (359) (DB). (District 
Judge’s refusal to consider the allegation of an 
applicant for probate that certain properties have 
been erroneously included in the Schedule and not 


liable to court-fees.) 

+ (’87) 9 All 486 (492) (DB). 
by a sole surviving partner, 


(Dismissal of a suit 
beoause plaintiff was 
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(5) Where it misunderstands its own duties or its powers and thus, in substance, 
declines jurisdiction. 14 


12. Exercise of jurisdiction illegally or with material irregularity_ 

There is an almost irreconcilable conflict of opinion as to the proper interpretation of 
clause (c) of the section. 1 In Amir Hassan Khan v. Sheo Baksh Singh , 2 their Lordships 
of the Privy Council observed as follows : 

“The question then is, did the Judges of the lower Courts in this case, in the exercise of their 
jurisdiction, act illegally or with material irregularity. It appears that they had perfect jurisdiction 
to decide the question which was before them, and they did decide it. Whether they decided it rightly 
or wrongly, they had jurisdiction to decide the case; and even if they decided wrongly, they did not 
exercise their jurisdiction illegally or with material irregularity." 

On an interpretation of this decision, the High Court of Madras has held that it is 
only when a Court decides a case perversely that it can be said to act illegally or with 
material irregularity in the exercise of its jurisdiction and that other errors on questions 
of law or procedure are outside this clause. 3 According to what may be called the 
Calcutta view, cl. (c) has been purposely and advisedly left in indefinite language in order 
to empower the High Court to interfere with gross and palpable errors of subordinate 
Courts, and to prevent manifest injustice in non-appealable cases. 4 


not competent to bring suit without joining the 
legal representatives of a deceased partner.) 

(’21) 8 AIR 1921 All 351 (353) : 43 All 50 (DB). 
(Omission to consider question of jurisdiction under 
S. 5, Religious Endowments Act, 1863.) 

(’ll). 12 Ind Cas 136 (136) (DB) (Mad). (Failure to 
decide an issue and leaving it to be considered in 
execution.) 

(’20) 7 AIR 1920 Pat 536 (538). (Omission to con¬ 
sider plea.) 

(’07) 10 Oudh Cas 8 (10). (Omission to consider 
part of defence owing to an erroneous view of law 
—Jurisdiction.) 

(’27) 14 AIR 1927 Mad 921 (922). 
t (’17) 4 AIR 1917 All 214 (215) : 39 All 297 
(DB). (Court refusing to 'try the issues.’) 

(’27) 14 AIR 1927 All 386 (387). (Failure to exer¬ 
cise discretion under 9. 5, Limitation Act.) 

(’13) 21 Ind Cas 767 (768) (Mad). (Order without 
considering case on its merits.) 

(’35)22 AIR 1935 Mad 547 (551) : 58 Mad 936 
(DB). (Jurisdiction—Failure to exercise—Miscon¬ 
struction of order of Court — Refusal to consider 
merits — Revision lie9.) 

[See also (’26) 13 AIR 1926 Mad 1142 (1143). 
(Defence of tenants in suit for ejectment con¬ 
sidered and then rejected — No failure to exercise 
jurisdiction.)] 

14. (’40) 27 AIR 1940 Oudh 381 (382) : 15 Luck 
712 (DB). (Where tbo Court orders an application 
for recording an adjustment of decree under O. 21 
R. 2, to be filed on the ground that no inquiry is 
contemplated by that rule, it declines to exercise 
jurisdiction vested in it by law.) 

(’21) 63 Ind Cas 858 (858) (DB) (All). (Misreading 
issue in the case.) 

t (’28) 15 AIR 1928 Rang 67 (68) : 5 Rang 803. 
(Failing to grasp the fundamental point in the 
case.) 

(’25) 12 AIR 1925 Rang 188 (18.9). (Court holding 
that it had no inherent power to allow substitution 


of right copy of decree in appeal.) 

(’28) 15 AIR 1928 Lah 811 (812, 813). 

(’33) 20 AIR 1933 Oudh 225 (226). (Declining to 
proceed with execution is declining to exercise 
jurisdiction.) 

(’34) 21 AIR 1934 Pat 425 (425) : 148 Ind Cas 347 
(348). (Refusal to allow an application under 0.1 R. 
10 on the ground that it is opposed by plaintiff.) 

Note 12 

1. (’25) 12 AIR 1925 Oudh 291 (292,293): 27 Oudh 
Cas 361. 

2. (’85) 11 Cal 6 (8) : 11 Ind App 237 (PC). 

3. (’15) 2 AIR 1915 Mad 1223 (1233) : 39 Mad 
195 (FB). 

*(’94) 17 Mad 410 (414, 415) (FB). (The view of 
Muthuswamy Iyer, J., in 11 Mad 220 (FB) was 
given up by him in this case.) 

(’15) 2 AIR 1915 Mad 391 (391, 392). 

4. *(’35) 22 AIR 1935 Cal 102 (106) (DB). 

(’37) 41 Cal W N 601 (602). (Lower Court giving 
to litigant benefit of contract to which he was not 
party — This amounts to an illegal exercise of 
jurisdiction or at any rate a material irregularity ) 
(’26) 13 AIR 1926 Cal 530 (531) (DB). (It is an 
illegality to write a judgment without assigning 
reasons.) 

t ('96) 1 Cal W N 617 (625, 626) (DB). 

(’96) 1 Cal W N 626 (632) (DB). 

(’96) 1 Cal W N 633 (638) (DB). 

(’ll) 1 AIR 1914 Cal 377 (378) (DB). 

(’24) 11 AIR 1924 Cal 633 (634): 51 Cal 690 (DB) 
(’99) 3 Cal W N 581 (585) (DB). (Rejection of a 
document in contravention of S. 34, Stamp Aot ) 
(’10) 6 Ind Cas 549 (551) (DB) (Cal). 

(’31) 18 AIR 1931 Cal 27 (28) : 58 Cal 111. 

Also see the following cases which hold the 
same view: — 

(’16) 32 Ind Cas 851 (851) (U P B R) 

(’15) 29 Ind Cas 564 (565) (U P B R). (To hold 
service suflicient, where summons was affixed with¬ 
out making proper inquiries.) 
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In the undermentioned case 6 a Full Bench of the Nagpur High Court held that 
though a Court may have jurisdiction to make an order, if the effect of the order is 
finally to shut out a trial when it ought never to have been so shut out, then such an 
error must be regarded as a material irregularity although it may not be -palpable or 
gross. In that case, it was held that an erroneous order of an Appellate Court demanding 
additional court-fee was an order affected with material irregularity although the error 
may not be palpable or gross. It has been held that where the law has prescribed the 
manner in which a Court shall exercise its jurisdiction and the Court acts in disregard of 
those provisions, it acts illegally or irregularly in the exercise of jurisdiction. 6 But where , 
the Court exercises its jurisdiction in the manner prescribed but arrives at a conclusion 
or decision which is erroneous in law or fact, it does not act illegally or with material 
irregularity but decides erroneously in the proper exercise of jurisdiction. 7 It is submitted 


(’29) 16 AIR 1929 Nag 228 (229): 26 Nag LR261. 

5. f (’38) 25 AIR 1938 Nag 122 (126): ILR (1938) 
Nag 106 (FB). (Overruling AIR 1933 Nag 107: 29 
Nog L R 125 (FB).) 

6. *(’85) 7 All 345 (347) (DB). 

(’33) 20 AIR 1933 All 295 (297): 55 All 216 (DB). 

(’32) 19 AIR 1932 Bom 584 (587) : 56 Bom 585. 
(Rejection of application to sue in forma pauperis 
in disregard of the specific provisions of Order 33.) 

(’33) 20 AIR 1933 Oudh 540 (542) : 9 Luck 225. 
(Appointing fresh arbitrators without complying 
with Para. 5 (2).) 

(’33) 20 AIR 1933 Oudh 547 (548) : 9 Luck 219. 
(Court acting without jurisdiction in passing decree 
in terms of award under Para. 16 — Revision is 
competent.) 

(’27) 14 AIR 1927 Rang 134 (134). (Suit enter¬ 
tained without previous permission under 0.1 R. 8 
—Covered by clause (c) of the section.) 

[See also (’38) 25 AIR 1938 Nag 107 (109): ILR 
(1938) Nag 436. (Irregularity must be analogous 
to one in procedure and must be of the Court 
whose order is being revised.)] 

7. (’43) 30 AIR 1943 Oudh 192 (196). 

(’43) 30 AIR 1943 Oudh 300 (302). 

(’42) 29 AIR 1942 Cal 530 (532). (Even if a Small 
Cause Court Judge has ignored certain documents 
while arriving at his decision on the point at issue, 
omission does not come within the mischief of 
Section 115.) 

('42) 29 AIR 1942 Oudh 361 (362) (DB). 

(’41) 28 AIR 1941 Rang 244 (246). 

(’40) 27 A I R 1940 Nag 386 (390) : I L R (1940) 
Nag 659. (Mistaken view of lower Court as to 
what constitutes misconduct of arbitrator — No 
revision.) 

(’40) 27 AIR 1940 Rang 75 (77). 

*(’86) 8 All 519 (521, 534) (DB). 

(’34) 21 AIR 1934 All 4 (6) : 55 All 825 (DB). 

(’34) 21 AIR 1934 All 37 (39) (DB). 

(’33) 20 AIR 1933 Oudh 534 (534). 

(’37) 24 AIR 1937 Pat 639 (640) (DB). 

(•39) 26 AIR 1939 Pat 564 (565) : 1939 Pat W N 
341 (342, 343) (DB). 

(’39) 26 AIR 1939 Oudh 129 (131) : 14 Luck 442 : 
179 Ind Cas 1001 (1001) (DB). (Court disallowing 
application exercising jurisdiction following ruling 
of High Court to which it is not subordinate in 
the absence of ruling of High Court to which it is 
subordinate— Held, Court cannot be said to have 


exercised its discretion illegally or irregularly and 
no revision lies even if wrong view of law is taken.) 
(’35) 156 Ind Cas 1098 (1099) (Rang). 

(’37) 24 AIR 1937 Rang 61 (62). 

(’37) 24 AIR 1937 Rang 537 (538). (The Court 
certainly has jurisdiction to decide whether it has 
or has not jurisdiction to pass an order and even 
if it decides this question wrongly, there is no 
ground for revision.) 

(’36) 23 AIR 1936 All 449 (450). (Judge commit¬ 
ting error of law in interpreting section of Act 

_He does not act with material irregularity or 

exercise jurisdiction not vested in him.) 

(’34) 21 AIR 1934 Rang 233 (234) (DB). 

(’34) 21 AIR 1934 Rang 230 (230). 

(’34) 21 AIR 1934 Rang 306 (307). 

(’38) 25 AIR 1938 Lab 827 (827). 

(’38) 25 AIR 1938 Lah 357 (358) (DB). 

(’35) 22 AIR 1935 Rang 158 (158). 

(’36) 23 AIR 1936 All 868 (869). 

(’37) 24 AIR 1937 Oudh 193 (194) : 13 Luck 81 
(DB). (Wrong construction of terms of scheme 
framed under Seotion 92.) 

(’35) 22 AIR 1935 Oudh 154 (156) (DB). (Munsif 
having jurisdiction dismissing application under 
0.21R. 90 on ground of absence of substantial in¬ 
jury and appeal from his order also dismissed— 
Held revision under S. 115 was not competent.) 

(’37) 170 Ind Cas 125 (125) (All). 

(’35) 22 AIR 1935 Lah 120 (121). 

(’37) 24 A I R 1937 Pat 357 (358). (High Court 
cannot interfere on ground that findings of fact 
are perverse or view of law erroneous.) 

(’39) 26 AIR 1939 Lah 162 (163). 
f (’36) 23 AIR 1936 Nag 157 (159) : I L R (1936) 
Nag 73. (A good working test is whether if the 
decision had been the other way, the illegality 
would still be there. If not, the flaw must lie in 
the decision, and not in the manner in which it is 
reached. Consequently it would not be revisable, 
and this test would not work in every case. But 
where it does, it could be deoisive. The decision, 
whether on the question of limitation, or the 
character of the suit, or the starting point of limi¬ 
tation, is not revisable under Section 115.) 

(’36) 23 AIR 1936 Nag 280 (280) : ILR (1937) 

f N p37) 24 AIR 1937 Oudh 108 (111). (Erroneous 
decision — Order as to locus stand* of person to 
apply under O. 21 R. 89—No revision lies.) 
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that this last view is the correct view. The use of the word ‘acted’ indicates the true 
position and refers to the class of cases where the Court having jurisdiction violates a rule 
of law or of procedure prescribing the mode in which such jurisdiction is to be exercised. 
The arriving at a conclusion or decision is only a mental operation and the Court cannot 
be said to be “acting” in so coming to a conclusion or decision on a question of law or 
fact. 8 The decision in Amir Hassan K.han v. Sheo JBaksh Singh 0 is perfectly intelligible 
upon this principle. There is no necessity, nor is there anything in the language of the 
section, to limit the meaning of the words in clause (c) to perverse decisions only 10 though 
where the Court is perverse, i. e., where it wilfully or consciously disregards the provisions 
of law, it is certainly acting illegally in exercise of its jurisdiction. 11 


Where there is an illegality in the exercise of jurisdiction the order of the Court is 
void and of no effect and nothing more need be shown for maintaining a revision. Where, 
however, there is an irregularity in the exercise of jurisdiction such irregularity must be 
shown to be a material one, i. e„ one which would have affected the decision of the case 
upon the merits. 1 - Whether an act is illegal or merely irregular beems to depend upon 
the importance of the provision of law disregarded. 13 Thus, where the law expressly 
prohibits a, thing to be done, a disregard of such a provision has been held to amount to 
an illegality. 14 The distinction, however, between what is illegal and what is materially 
irregular, has not been very clearly drawn by the decisions 16 and very often the same 
thing is some times treated as an illegality and sometimes as a material irregularity. 
Thus, it was held in the undermentioned case 10 that a Court acts illegally in the exercise 
of its jurisdiction if it arrives at a conclusion without any evidence to support it. The 
same thing has been treated as a material irregularity in other cases. 17 


(’39) 26 AIR 1939 Mad 733 (733, 734) : (1939) 2 
Mad L Jour 44 (45). 

(■36) 23 AIR 1936 Sind 205 (206) (DB). (The fact 
that the High Court, if it had been the trial Court, 
might have come to a different conclusion is not 
sufficient to justify interference under S 115 ) 

\See (’35) 22 AIR 1935 Pat 191 (192). (Decision 
on matter in which Court has jurisdiction—Ques¬ 
tion of jurisdiction is not involved.)] 

[See also (’33) 20 AIR 1933 All 295 (297) : 55 All 
216. 

(’88) 1888 Pun Re No. 105, page 278 (280) (DB).] 
Also see Note 13. ' ' ' 9 J 

8 * S ®° \ he dissenting judgment of Davis, J., in (’94) 
17 Mad 410 (421) (FB). ’ 

9. (’85) 11 Cal 6 (8) : 11 Ind App 237 (PC). 

10. *(’04) 2 Low Bur Rul 333 (339, 340) (DB). 

11. *(’83) 7 Bom 341 (358, 359) (FB). 

)’ 32 ) 19AJR 1932 Bom 584 (587) : 56 Bom 585. 

( 8o) 9 Bom 82 (85) (DB). 

(’03) 25 All 509 (524) (FB). 

<’ 21 > ? C AIR 1921 Upp Bur 27 < 29 ) : 4 U PP Bur 
Rul 16. 

CIS) 2 AIR 1915 Mad 391 (391). 

C 15) 2 AIR 1915 Mad 1122 (1123). 

( 39) 26 AIR 1939 Pat 430 (431). (Erroneous deci¬ 
sion on question of law or fact _ Order unjusti¬ 
fiable and almost perverse — High Court will 
interfere.) 

t A 35 ). 22 AIR 1935 Bom 222 (225) : 59 Bom 430. 
(Provisions of Order 41 disregarded ) 

(’36) 23 AIR 1936 Mad 526 (527). (Perverse decision 
on question of law or procedure — Mortgage bond 
on the face of it discharged and in the possession 


of the obligor—It is material irregularity to make 
the latter to prove the fact of discharge.) 

12. (’86) 13 Cal 225(230). (Misapplication of S. 73.) 
+ (’19) 6 AIR 1919 Low Bur 151 (153): 9 LowBur 
Rul 263 (DB). 

(’38) 177 Ind Cas 138 (140) (DB) (Pat). (Sale fixed for 
18th — Sale actually under hammer that day but 

in fact held on the 20th, a day not fixed for sale_ 

There is no illegality but mere irregularity.) 

13. See(’02) 25 Mad 61(98):28 Ind App 257(PC). 

14. (’20) 7 AIR 1920 Cal 305 (308) : 46 Cal 962. 
(Order attaching in execution a provident fund 
deposit — Provident Funds Act, S. 4.) 

(’32) 19 AIR 1932 All 337 (339) : 54 All 490 (DB). 
(Court taxing costs in contravention of R. 1 Ch. 21 
of the Allahabad High Court Rules.) 

(’86) 8 All 111 (115) (FB). 

(’86) 8 All 519 (530) (DB). 

(’30) 17 AIR 1930 Rang 129 (129) : 7 Rang 766. 
(Attaching house of agriculturist—NOTE : Correct¬ 
ness of this case on another point is doubted in 
A I R 1933 Rang 227 : 11 Rang 372 (FB).) 

( mm 188 ° l un lie No - 78, ptlKe 175 ( 17G * 177) 

[See also (’27) 14 AIR 1927 Mad 786 (788) 

(•94) 18 Bum 737 (738) (DB).] 

15. (’86) l.TCal 225 (230). 

(’98) 2 Cal W N 474 (477) (DB). 

(’ll) 9 Ind Cas 132 (132) (DB) (Cal). 

16. (’87) 9 All 398 (409) (DB). 

17. (’25) 12 AIR 1925 Mad 877 (878) (DB) 

(•32) 19 AIR 1932 Pat 9 (11) : \l iTffil (DB) 

on r no e a v7denct) 10n ° D 6poo ^tive factor's anli 
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The following are all illustrations of the classes of cases in which High Courts 
have interfered under this clause, on the ground of illegality or material irregularity in 
the exercise of jurisdiction : 

(1) Where the lower Court decides a case without considering the materials 

placed before it or in disregard of the evidence.? 8 

(2) Where it decides on evidence not legally taken 19 or without considering the 


(’25) 12 AIR 1925 Mad 494 (495). (Order setting 
aside abatement based on no evidence.) 

(’26) 13 AIR 1926 Lah 566 (566). 

(’31) 18 AIR 1931 All 452 (452) (DB). 

(’86) 1886 Pun Re No. 29, page 51 (52) (DB). (De¬ 
cree based on admission when there is no evidence 
of it.) 

(‘12) 14 Ind Cas 793 (793) (Lah). 

(’25) 12 AIR 1925 Lah 278 (278). 

(’06) 10 Cal W N 14 (16). (In this case it was held 
to be without jurisdiction.) 

(’23) 10 AIR 1923 Mad 503 (504). 

[See also (’19) 6 AIR 1919 Lah 123 (123).) 

18. (’43) (1943) 1 Mad L Jour 318 (319). (District 
Munsif exercising jurisdiction much irregularly by 
deciding not on the record before him but on what 
he supposed should have been the record.) 

(’42) 29 AIR 1942 Sind 57 (59) : I L R (1941) Ear 
587 (DB). 

(’41) 28 AIR 1941 Rang 244 (246). 

(’40) 27 AIR 1940 Lah 180 (181). 

(’40) 27 AIR 1940 Rang 75 (77). (Failure to con¬ 
sider facts or law is illegality.) 

(’40) 27 AIR 1940 Sind 30 (32) : I L R (1939) Ear 
669. (Court acting solely on spot inspection.) 

(’23) 10 AIR 1923 Nag 292 (293) : 19 Nag LR 72. 
(’34) 21 AIR 1934 Bom 343 (347) : 58 Bom 623. 

(Disregard of the important piece of evidence.) 

(’34) 21 AIR 1934 Lah 198 (198). (Decision in sup¬ 
port of which there is no evidence on record may 
bo set aside in revision.) 

(’34) 21 AIR 1934 Rang 135 (137). 

(’34) 21 AIR 1934 Rang 214 (215) (DB). 

(’30) 1930 Mad W N 1227 (1228). (Inconsistent 
finding as to service opposed to facts.) 

(’24) 11 AIR 1924 Nag44 (45): 19 Nag LR 165(DB). 

(’10) 8 Ind Cas 552 (552) (Lah). 

(’15) 2 AIR 1915 Lah 242 (243). (Judgment with¬ 
out considering whole evidence.) 

(’15) 2 AIR 1915 Lah 290 (291). (Do.) 

(’27) 14 AIR 1927 Rang 302 (303). (Do.) 

(’19) 6 AIR 1919 Pat 481 (482) (DB). (Do.) 
f ('09) 2 Ind Cas 946 (948) (DB) (Cal). 

(’92) 1892 Pun Re No. 17, p. 80. 

(’06) 1906 Upp Bur Ru( 42. 

(• 15 ) 2 AIR 1915 Cal 417 (419) (DB). 

(’20) 7 AIR 1920 Cal 459 (460, 463)(DB).(Petition 
for probate granted without considering relation¬ 
ship of parties to deceased.) v . . 

t ('25) 12 AIR 1925 Cal 254 (255) (DB). (Petition 
for stay of execution of decree.) 

(’ 19 ) is Ind Cas 318 (318) (Lab). (Not properly 
deciding all the grounds of appeal.) 

(’06) 1906 Pun Re No. 29, p. 110 (112). 

(1900) 1900 Pun LRp. 200(200). (Failuro to notice 
ground of appeal.) 

(’ll) 12 Ind Cas 97 (98) (DB) (Mad). 

(•10) 1 Upp Bur Rul 14 (17) : 8 Ind Cas 466 (468). 


(’20) 7 AIR 1920 Low Bur 136 (137) : 10 Low Bur 
Rul 332. 

(’26) 13 AIR 1926 Rang 205 (206):4 Rang 221 (DB). 
(’81) 1881 All W N 65 (65). (Decree unsupported 
by evidence.) 

(’87) 11 Bom 435 (438). (Raising a question of the 
execution of an instrument when execution was 
admitted.) 

(’14) 1 AIR 1914 Cal 521 (523) (DB). (Treating 
matter as appeal instead of like revision under 
S. 153, Bengal Tenancy Aot.) 

(’38) 25 AIR 1938 Mad 634 (637): ILR(1938)Mad 
988. (Court of revision cannot be expected to weigh 
the evidence laid before the lower Court but if there 
was no evidence at all from which the Court has 
drawn inferences High Court will interfere.) 

(’38) 25 AIR 1938 Nag 216 (217) : I L R (1940) 
Nag 526. (Judgment superficial—No consideration 
of evidence.) 

(’39) 26 AIR 1939 Pesh 9 (13). (Disregard of impor¬ 
tant factors resulting in miscarriage of justice.) 
(’35) 22 AIR 1935 All 705 (706). (Refusal to look 
into terms of bond.) 

(’37) 172 Ind Cas 752 (753) : 39 Pun LR499 (501). 
(’34) 21 AIR 1934 Rang 356 (357). 

(’23) 4 L R AU (Rev) 248 (248). 

(•23) 10 AIR 1923 All 145 (146). 

(•17) 4 AIR 1917 Low Bur 83 (84). 

(’24) 11 AIR 1924 Rang 318 (319). (Disposal of ap¬ 
peal without considering ground of appeal namely 
that plaintiff was not permitted to call further 
witnesses.) 

[See also (’34) 21 AIR 1934 Lah 34 (34). (Dis¬ 
missal of suit under 0.9 R 3—Order refusing to 
restore, was set aside in revision.)] 

19. (’14) 1 AIR 1914 Cal 575 (577) (DB). (Decision 
on evidence of witness examined in absence of 

(’77 r ) tl 3Ind App 259 (286) : 26 Suth W R 55 (70) 
(PC). (Deoision based on Judge’s own knowledge 
of the case.) 

(’16) 3 AIR 1916 Mad 547 (548). 

(’36) 23 AIR 1936 Pesh 72 (74). 

(’35) 22 AIR 1935 Mad 184 (185). (Arbitrator 
improperly admitting evidence — Confirmation of 
award by Court—Award can be set aside.) 

[See (’36) 1936 Oudh W N 237 (239). (Court 
acts with material irregularity in basing its con¬ 
clusions on surmises for which there is no justifica¬ 
tion from the evidence on the record.)] 

[See also (’36) 23 AIR 1936 Pesh 12 (14). (Where 
in a pre-emption suit the lower Courts import 
irrelevant considerations into the discussion of 
evidence and refuse to give the vendee the full 
sum proved to have been paid, merely because 

those considerations raise suspioion9 in their minds 

with regard to genuineness of the price paid, they 
commit a material irregularity.)] 
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question of its admissibility. 20 

(3) Where it arrives at a conclusion in opposition to the finding expressed in 

the body of the judgment. 21 

( 4 ) Where it decides a case without giving reasons for its judgment. 22 

(5) Where it disregards and does not apply its mind to, or misapplies the 

provisions of any law. 23 


[But see (*26) 13 AIR 1926 Pat 29 (30). (One 
piece of inadmissible evidence but finding arrived 
at on tho rest of the evidence.)] 

20. t(*26) 13 AIR 1926 All 161 (162). (A letter not 
properly proved.) 

(’94) 18 Bom 369 (372) (DB). (Acting on unstamped 
hundi legally inadmissible.) 

(’94) 18 Bom 614 (616) (DB). 

(’94) 18 Bom 745 (747) (DB). 

(’ll) 9 Ind Cas 806 (810) (DB) (Cal). (Previous de¬ 
position without proof.) 

(’97) 1897 Pun Re No. 68, p. 311 (315) (DB). 


21. (’29) 16 AIR 1929 Mad 841 (841). 

(’35) 22 AIR 1935 All 280 (281). (Proportionate 
coats awarded in judgment—Total coats entered in 
decree—Revision lies.) 

22. 'i<( , 16) 3 AIR 1916 All 65 (66) (DB). (Applica- 
tion for adjournment.) 

(’90) 1890 Pun Re No. 72, p. 197 (199). (Court of 
final appeal not Btating the true points for deter¬ 
mination nor the reasons for its decision.) 

(’27) 14 AIR 1927 Lah 798 (799). 

^(DB ) 25 AIR 1938 AU 31 (32) : 1 (1938) A11 48 


fBut see ('35) 22 AIR 1935 Mad 105 (106) 
(Failure to state reasons for order is no ground foi 
revision.)) 

2 S' 2 ? AIR 1942 Na S 78 (79) :ILR (1942) 
Nag 67 o. (Decree set aside under O. 9 R. 13 with¬ 
out considering whether there was jurisdiction to 
do so or not.) 

( r2i 2 mw? R /} 9 i 2 Sind 57 (59) : 1 L R < 1941 ) Kar 
(DR). (Judge enunciating principle that suit 

must bo stayed if difficult point of law arises _ 

S. 115 applies.) 

*’41) 28 AIR 1941 Cal 58 (59) : I L R (1940) 2 Cal 
•io4. 

(■41) 28 AIR 1941 Oudh 433 (435) : 16 Luck 778. 
(Genuineness of document presumed contrary to 
Evidence Act, S. 90.) 

(’41) 28 AIR 1941 Rang 244 (246). 

C40) 27 AIR 1940 Rang 75 (76). 

(’39) 26 AIR 1939 All 668 (669, G70) (DB). (In- 
j unc ion granted under S. 151, but against the 
spirit of the section.) 

( 39) 26 AIR 1939 Rung 413 (416). (Lower Court 
failing to take into account the difference between 
a mortgage and a pledge.) 

(, mLw? udh . C “. 234(238) : 15 Ind Cas 523 (524) 
(DB). (Entering into an uncertified adjustment of 

decree to see whether execution application is in 
t ime.) 

(’33) 20 AIR 1933 All 49 (50). 

C33) 20 AIR 1933 All 648 (619). (Court failing to 
apply its mind to question of limitation even 
though attention was drawn to it.) 


(’32) 19 AIR 1932 Cal 448 (450) : 59 Cal 329 
(DB). (Adding a party under O. 1 R. 10 when the 
Court had no power to act under that rule held to 
be an irregularity.) 

(’33) 20 AIR 1933 Lah 139 (140). (Modification of 
an award in contravention of the provisions of 
Sch. II Para. 12.) 

( 33) 20 AIR 1933 Lah 260 (261). (Failure to con¬ 
sider extension of time under S. 5, Limitation Act.) 
( 33) 20 AIR 1933 Lah 335 (336). (WroDgly ap¬ 
plied a section of an Act whereby injustice was 
caused.) 

(’32) 19 AIR 1932 xMad 217 (217). (Suit triable by 
Munsif sent to Sub-Court by order of District 
Judge—It amounts to material irregularity.) 

( 32) 19 AIR 1932 Pat 342 (343). (Purchaser bring¬ 
ing money on last day unable to deposit it owing 
to delay in passing ohallans in spite of his diligence 
—Order setting aside sale is revisable.) 

(’32) 19 AIR 1932 Pat 346 (347): 11 Pat 627 (DB). 
(Lower Court following a decision of another High 
Court as against a decision of its own Hi"h Court.) 
( 33) 20 Allt 1933 Pat 61 (62). (Consolidation of 
suits with little in common atone party’s instance.) 

t (’19) 6 AIR 1919 Low Bur 151 (153) : 9 Low 
Bur Rul 263 (DB). 

(’30) 17 AIR 1930 Lah 572 (573). 

(’16) 3 AIR 1916 Bom 55 (56) : 41 Bom 402 (DB). 
(When lower Court discharged surety under O. 38 
R. 1 on death of defendant.) 

(’30) 17 AIR 1930 Lah 512 (512). (Court refusin'' 
to proceed against surety.) 

(’15) 2 AIR 1915 Cal 87 (91) (DB). 

( 24) 11 AIR 1924 Lah 380 (380). (Court assumin*' 
market value of property for jurisdiction in pre¬ 
emption suit.) 

(’26) 13 AIR 1926 Lah 402 (103). (Disregard of 
Section 99, C. P. Coile.) 


‘ V s - A J Dab 824 (824). (Following obso- 
lete decisions.) 

( 28) 15 AIR 1928 Mad 484 (485). (Erroneous con¬ 
struction of “good faith.’’) 

(’12) 15 Ind Cas 131 (431) (Low Bur). (The failure 
of the lower Court to keep in view the distinction 
between a case where ownership had passed and 
a case where the goods were merely bailed ) 

C9U 1891 Pun Re No. 65, p. 319 (320). (Appellate 
Court acting in contravention of old S. 578 of the 
Code.) 

(’23) 10 AIR 1923 Lali 431 (431). 

< V aS 311 < 316 > < Lah >- (failure to consider 
.-S® e , f I eoL of l )r,or peaceful possession as owner \ 
(’9o) 19 Bom 133 (135) (DB). (Suit in ejectment _ 
lenant wrongly allowed to deny landlord’s titl* I 
(’28) 15 AIR 1928 Bom 548 (549) (DB -) 

(”27) 14 AIR 1927 Mad 935 (935). 

(’30) 17 AIR 1930 Nag 207 (208)*26 Na<r r t? non 
(Judge wrongly thinking that appeal^ un^enaE 
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(’17) 4 AIR 1917 All 166 (166). (Entertaining ap¬ 
peal which does not lie.) 

(’29) 16 AIR 1929 Rang 210 (211). (Court overlook- 
ing canon of interpretation that the statutory pro¬ 
vision in the nature of taxation should be interpreted 
liberally in favour of subject.) 

(’07) 9 Bom L R 936 (941) (DB). 

(’88) 15 Cal 47 (49, 50) (DB). 

(’16) 3 AIR 1916 Cal 318 (319) : 42 Cal 926 (931) 
(DB). (Applying S. 11 to proceedings under S. 10.) 
\ (’89) 1889 Pun Re No. 42, page 145 (147). 

(’86) 13 Cal 225 (230). 

(’25) 12 AIR 1925 Rang 300 (300) : 3 Rang 211. 
(Applying O. 25 R. 1 to a suit not for payment of 
money.) 

(’27) 14 AIR 1927 Rang 90 (91). (Applying wrong 
law is ground for revision.) 

(’84) 8 Bom 395 (397,398) (DB). (Order directing next 
friend to obtain a certificate under S. 2, Act XX of 
1864 for filing suit on behalf of a minor member 
of a joint Hindu family.) 

(’17) 4 AIR 1917 Low Bur 177 (177). 

*(’04) 2 Low Bur Rul 333 (340) (DB). 

(’29) 16 AIR 1929 Rang 145 (146) : 7 Rang 339. 
(’23) 10 AIR 1923 Mad 254 (257): 40 Mad 123. 
(’ll) 11 Ind Cas 833 (834) (Lab). 

(’ll) 12 Ind Cas 623 (623) (Lah). 

(’29) 115 Ind Cas 351 (352) (Mad). (Decision with¬ 
out reference to the principles on which the case 
should be decided.) 

(’ll) 11 Ind Cas 849 (850) (Low Bur). (Where the 
provisions of S. 107, T. P. Act, were overlooked.) 
(’12) 15 Ind Cas 423 (424) (Low Bur). 

(’15) 2 AIR 1915 Low Bur 148 (148). (Disregard of 
S. 74, Contract Act, for assessing damages.) 

(’09) 1 Ind Cas 163 (164) (All). (Court ignoring the 
rules as to the service of summons on an official.) 
(’25) 12 AIR 1925 Rang 37 (38). (A failure to con¬ 
sider the effect of a previous Full Bench decision.) 
(’95) 1895 Pun Re No. 7, page 31 (32). (Applying a 
rule of limitation not contained in the Limitation 
Act.) 

(’29) 16 AIR 1929 Cal 225 ( 226 ). (Omission to apply 
its attention to O. 21 R. 60.) 

(’32) 19 AIR 1932 Cal 349 (350) (DB). (Ordering 
full costs to respondent on returning appeal me¬ 
morandum for presentation to proper Court.) 

(’32) 19 AIR 1932 All 337 (339): 54 All 490 (DB). 
(Taxation of costs in contravention of Ch. 21, R. 1, 
Allahabad High Court Rules — Held, illegality ) 
(’21) 8 AIR 1921 Lah 60 (61). (A question of 
estoppel.) 

f (’21) 8 AIR 1921 Sind 159 (162) : 16 Sind L R 
207 (FB). (Rule of estoppel.) 

(’24) 11 AIR 1924 Rang 349 (350) : 2 Rang 202. 
(’98) 1898 Pun Re No. 66, page 227 (230) (DB). 

(Wrongly placing burden of proof.) 

(’ 21 ) 8 AIR 1921 Lah 166 (166). (Dissenting from 
1912 Pun Re No. 102.) 

(’30) 17 AIR 1930 Lah 572 (572). (Suit on promis¬ 
sory note—Execution proved — Plea as to failure 
of consideration — Onus wrongly thrown on 

plaintiff.) . , 

(’31) 18 AIR 1931 Mad 534 (538). (Decree-holder 

asked to begin the case instead of claimant in a 
petition under O. 21 R. 100.) 

(’23) 10 AIR 1923 Mad 607 (608) (DB). (Onus.) 


oo/ iooo run nu. jlu*, page 

(Omission to ascertain that the conditions requisite 
for effecting substituted service exist.) 

(’01) 24 Mad 685 (689) (DB)/ (Application under 
S. 18 of Religious Endowments Act, 1863—Highly 
irregular — Leave granted thereon.) 

(’33) 20 AIR 1933 Mad 367 (367). (Wrong principle 
applied by lower Court in question of court-fees — 
High Court can interfere.) 

(’34) 21 AIR 1934 Mad 399 (400) : 57 Mad 705. 
(Failure to distinguish between an application by 
a plaintiff to be examined on commission and an 
application by a defendant.) 

(’35) 22 AIR 1935 Nag 209 (211): 31 Nog L R 413. 
(Application by idols to sue in forma pauperis 
rejected on ground that they are not ‘‘persons’’— 
Decision amounts to conscious violation of specific 
rules of Civil Procedure Code—Revision lies.) 
f (’38) 25 AIR 1938 Mad 634 (637) : I L R (1938) 
Mad 988. (Where the lower Court has acted with¬ 
out any clear conception of the law on the subject 
or has failed to apply the law to the facts of the 
case, it acts illegally, and in any case with material 
irregularity justifying interference by the High 

Court in revision.) , . 

(’38) 25 AIR 1938 Mad 321 (321). (Court deciding 
under S. 9 (5), Madras Hindu Religious Endow¬ 
ments Act, must advert to both tbe provisions 
contained in S. 9 (5) — Failure to do so would be 
ground for revision under S. 115.) 

(’37) 24 AIR 1937 Nag 326 (327). (Although the 
High Court will not ordinarily interfere in revision 
in a case under S. 9, Specific Relief Act, where 
there has really been no trial of the case at all and 
tbe suit has been dismissed under a misapprehen¬ 
sion of the scope of S. 9, the High Court will 
interfere in revision.) 

(’36) 23 AIR 1936 Oudh 185 (188) : 12 Luck 52 
(DB). (Order made in violation of provisions of 
O. 45 R. 15 is quite irregular.) „ 

(’39) 26 AIR 1939 Sind 137(141) : ILR (1.939) Kar 
330 (DB). (Allowing a question to be argued which 
cuts at the very root of tbe plaintiff s case but 
which is not raised in the pleadings.) 

(’35) 22 AIR 1935 All 34 (35) : 57 All 482. (Judg¬ 
ment-debtors jointly and severally liable for decree 

_Application for reference to arbitration by 

decree-holder and only some of them — Order oi 
reference by Court is illegal — Revision is com- 

(’35^22* AIR 1935 All 381 (382). (Order under 
O. 23 R. 1 passed by Court without exercising dis¬ 
cretion judicially, i. e., without applying its mind 
to tbe matter before it with duo reference to tne 
provisions of Order 23.) TT _ ... 

(’37) 24 AIR 1937 All 598 (604) : ILB (1937) All 
805 (FB). (Application under S. 30, U. P. Agri¬ 
culturists’ Relief Act — Failure of Court to apply 
its mind to material provisions of law — Revision 

(’38) 25 AIR 1938 Cal 789 (790) (DB). (Court dis¬ 
posing of suits under O. 17 R. 2 thereby depriving 
plaintiffs of right of appeal instead of acting under 
O. 17 R. 3—Revision lies.) 
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(5a) Where a subordinate Court fails to follow a decision of the High Court to 
which it is subordinate, 24 or follows a decision without noticing that it does 
not apply i!o the case. 25 

(6) Where it misinterprets the evidence 20 or misapprehends the facts. 27 


(’35) 22 AIR 1935' Cal 38 (39). (Order not in 
accordance with provisions of S. 88, Bengal Village 
Self-Government Act.) 

(’38) 25 AIR 1938 Bom 209 (210). (Order dismis¬ 
sing application as barred by limitation — Dis¬ 
regard of S. 4, Limitation Act, and refusal to 
apply it.) 

(’35) G2 Cal L Jour 308 (309) (DB). (Court setting 
aside sale under S. 174 (3) of the Bengal Tenancy 
Act in the absence of deposit as contemplated by 
that provision.) 

(’38) 25 AIR 1938 All 153 (156) : I L R (1938) All 
305 (DB). (Lower Court wrongly interpreting 

section of a etatute and refusing to grant relief_ 

High Court should interfere.) 

(’35) 22 AIR 1935 Pesh 186 (189). (Where the 
Court dismisses an application for restoration of a 
suit dismissed in default under the impression that 
Art. 163, Limitation Act, applies to the case 
which doe3 not in fact so apply, it constitutes a 
material irregularity and the order is open to 
revision.) 

(’38) 25 A I R 1938 Pesh 49 (50). (Court ignoring 
fundamental principles of law.) 

(*34) 21 AIR 1934 Mad 617 (617). (Refusal to go 
into the question of jurisdiction before proceeding 
to hear the suit on mcrit3 may amount to material 
irregularity.) 

( 35) 22 AIR 1935 Lah 161 (161). (Appellate Court 
setting aside lower Court’s order and remanding 
suit to lower Court with issue re-framed with 
directions to take additional evidence if required— 
Order is illegal.) 

( 36) 23 AIR 1936 Lah 693 (694). (Refusal to grant 
extension of time due under the Inw.) 

(’36) 23 A I R 1936 Lah 746 (747). (Where the 
•Judge omits to apply an obvious principle of law 
he acts illegally in the exercise of his jurisdiction.) 

( 2o) 12 AIR 1925 Rang 381 (382). (Courtoverlook¬ 
ing the provisions of S. 6, Limitation Act.) 

|Sec (’32) 19 A I R 1932 Cal 220 (221). (Court 
ordering unequal division of shares.) 

(’38) 25 A I R 1938 All 26 (27) (DB). (Court re¬ 
ducing interest without application by judgment- 
debtor but after giving parties opportunity of 
being heard—Decision though contrary to provi- 
sionsofS. 30 (2), U. P. Agriculturists’ Relief Act, 
should not be interfered with in revision if justice 
has been done.)] 

[See also (’29) 16 A I R 1929 Bom 220 (222) : 53 
Bom 432 (DB). (Failure of pluintilf to annex con¬ 
troller’s order under S. 17, Bombay Rent (War 
Restrictions) Act, 1918—Proceeding with suit.)) 

24. (’ll) 28 AIR 1941 Rang 22 (23). (Also, failure 
to grasp the essentials of a reported ruling of the 
High Court.) 

(’39) 2G AIR 1939 Rang 433 (434):1939 RangiL li 
o87. 

(’33) 20 AIR 1933 Mad 94 (95). 

(’32) 19 AIR 1932 Pat 346 (347): 11 Pat 616 (DB) 

Also see Note 13. 


25. (’41) 28 AIR 1941 Pesh 76 (78). 

26. (’43) 30 AIR 1943 Pesh 17 (18). 

(’39) 26 AIR 1939 Rang 413 (414, 416). 

(’29) 16 AIR 1929 Mad 204 (205) (DB;. 

(*33) 20 AIR 1933 Pesh 67 (69). (Concurrent find¬ 
ings based on misinterpretation of document can 
be revised.) 

(’10) 7 Ind Cas 713 (714) (Lab). 

(’19) 6 AIR 1919 Lah 91 (92). 

[Sec also (’ll) 9 Ind Cas 1008 (1009) (Lab).] 

27. f (’ll) 9 Ind Cas 806 (809) (DB) (Cal). (Infer¬ 
ring estoppel without any finding or issue.) 

f (’88) 1888 Pun Re No. 105, page 278 (281) (DB). 
(Assuming wrongly that plaintiff did not tender 
bis evidence.) 

+ (’89) 1889 Pun Re No. 20G, page 721 (724) (DB). 
(’90) 1890 Pun Re No. 108, page 316 (318). 

(’89) 1889 Pun Re No. 130, page 458 (459). 
t (’92) 1892 Pun Rq No. 26, page 108 (110) (DB). 
*(’97) 1897 Pun Re No. 60, page 261 (265) (FB). 
(NOTE—This case is overruled on another point in 
1907 Pun Re No. 12 (FB).) 

(’15) 2 AIR 1915 All 60 (60, 61). 

(’12) 15 Ind Cas 897 (S99) (DB) (Cal). (Orde r con¬ 
solidating suit on mortgage, a money suit ami 
partnership suit when the substantial questions 
were not identical.) 

(’25) 12 A I R 1925 All 253 (253) (DB). (Lower 
Court finding that mortgagor was member of an 
agricultural tribe, opposed to facts, and referring 
case to Collector.) 

(’26) 13 AIR 1926 All 604 (605). (Appellate Court 
treating findings as being the opposite of what 
thoy really are.) 

(’30) 17 A I R 1930 Bom 129 (131) : 54 Bom 105 

(DB). (Judge inferring misconduct from facts which 

cannot be taken into consideration.) 

(14) I AIR 1914 Lah 174 (175) (DB). 

(’20) 7 AIR 1920 Lah 178 1179). (As to the nature 
of the contract.) 

(’27) 14 AIR 1927 Mad 427 (429) (DB). (Lower 
Court Lias not correctly perceived the evidence and 
case from a correct standpoint.) 

(’20) 7 AIR 1920 Pat 137 (138). 

(’22) 9 AIR 1922 Nag 104 (105, 106) : 19 Nag L R 
131. (Court assuming that the contract made on 
behalf of minor, was made by minor himself) 
(’23)10 AIR 1923 Nng 103 (10S). (Decision on 
imuginnry facts.) 

(’25) 12 AIR 1925 Pat 125 (127) : 3 Pat 6S3 (DB). 
(Court below seemed to have treated the mailer of 
a commission to examine tho plaintiff as if it was 
merely a commission to examine witnesses.) 

('} l)> 9 In<1 9 fts (Mad)- (Dismissal of plain- 

t'tt s suit Simply on the ground of certain discre¬ 
pancies between tho terms of the pro-notes and the 
description of them in the plaint.) 

(’29) 16 AIR 1929 Rang 244 (245) : 7 Ran^ 500 
(’31) 18 AIR 1931 Rang 111 (H2) 

1*27) 14 AIR 1927 Mad 227 (228). 
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(7) Where it decides a case in the absence of the party whose rights are affected 
by such decision 28 or without hearing him, 29 or without giving him an 
opportunity of being heard, 30 or without giving him an opportunity of 


(’39) 26 AIR 1939 Lah 470 (470) : 41 Pun L R 
492 (493). (Court holding that the defendant has 
admitted a certain claim of the plaintiff when the 
defendant has not done any such thing.) 

+ (’35) 22 AIR 1935 P C 185 (186) : 62 Ind App 
257 : 57 All 678 (PC). (Trial Judge misapprehend¬ 
ing nature of application to be added as party to 
suit and dealing with it summarily, acts with 
material irregularity.) 

28. *(’26) 13 AIR 1926 P C 142 (144) : 54 Cal 
338 : 53 Ind App 271 (P C). 

t (’29) 16 AIR 1929 All 761 (761) (DB). (Collector, 
in a suit for money against minors.) 

(’94) 18 Bom 594 (596,597) (DB). (Order returning 
purchase money of an execution sale in theabsence 
of judgment-creditor.) 

(’28) 15 AIR 1928 Lah 414 (417). 

(’14) 1 AIR 1914 Oudh 425 (426) : 18 Oudh Cas 
66 (DB). 

(’31) 18 AIR 1931 Oudh 410 (411) (DB). 

(’32) 19 AIR 1932 All 166 (168) (DB). 

(’24) 11 AIR 1924 Lah 570 (570, 571). 

(’94) 18 Bom 606 (607) (DB). (When Court acted 
on endorsement of Post Office on a registered 
packet ‘refused,’ without satisfying whether it 
referred to defendant.) 

[See also (’43) 30 AIR 1943 Oudh 315 (315,316): 

1943 O W N 138 (140). (Refusal to add party.) 
(’42) 29 AIR 1942 Oudh 338 (338) : 18 Luck 56. 
(Pre-emption suit — Benami sale — Refusing to 
make real vendee party to suit—Revision lies.)] 

29. *(’07) 34 Cal 929 (933) (DB). 

(’33) 20 AIR 1933 All 196 (196). (Commencement 
to write judgment before hearing whole evidcnco 
and arguments is irregular.) 

(’22) 9 AIR 1922 Bom 207 (209) : 47 Bomll(DB). 

(Application to set aside an cx -parte decree.) 

(’29) 16 AIR 1929 Lah 878 (879). 

(’23) 10 AIR 1923 Pat 102 (102) (DB). (Sale pro- 
clamation settled without hearing parties by taking 
petition earlier than date fixed.) 

(’30) 17 AIR 1930 Lah 177 (178) (Main evidence 
excluded by Court through error of law.) 

30. (’ll) 22 Pat L Tim 965 (967). (Restoring exe¬ 
cution application dismissed for default — Notice 
to judgment-debtor not given.) 

(’33) 20 AIR 1933 All 751 (751) (DB). (Dismissal 
of claim on the ground of delay without giving 
opportunity to claimants to explain delay.) 

(’33) 20 AIR 1933 Lab 421 (421). (Allowing claim 
without investigation—Revision will lie.) 

*(■86) 8 All 111 (115) (FB). (Orderinga dismissed 
suit to bo restored to file without notice to defen¬ 
dant.) , , „ , 

(’33) 20 AIR 1933 All 313 (314) (DB). (Award filed 
— Decree without giving time to party to file 
objections is a material irregularity.) 

(’33) 20 AIR 1933 All 523 (625) : 55 All 719 (DB). 
(Refusing to allow a defendant to cross-examine 
the plaintiff’s witnosses.) 

(’33) 20 AIR 1933 Lah 538 (539). (Court refusing 
to summon proper witness acts with illegality and 
not only with material irregularity.) 


(’13) 19 Ind Cas 241 (242) (Mad). (Setting aside ex 
parte decree without notice to plaintiff.) 

(’26) 13 AIR 1926 AH 17 (18) (DB). (Transfer of 
6uit without notice.) 

(’20) 7 AIR 1920 Oudh 213 (213) : 23 Oudh Cas 
216 (DB). (Do. See however AIR 1923 Oudh 240 
(240).) 

(’17) 4 AIR 1917 Mad 217 (217) (DB). (Order for 
refund of poundage fees on a sale being set aside 
without any notice to the judgment-debtor.) 

(’19) 6 AIR 1919 Mad ^68 (868). (Ascertainment 
of mesne profits in a partition suit without notice.) 

(’22) 9 AIR 1922 Mad 63 (65). (Amendment of a 
sale certificate without giving notice.) 

(’24) 11 AIR 1924 Mad 813 (814). (Impleading 
legal representative without notice to another 
claimant.) 

(’29) 16 AIR 1929 Mad 49 (49). (Allowing commu¬ 
tation under S. 40, E-dates Land Act.) 

(’23) 10 AIR 1923 Pat 180 (183) (DB). 

(’18) 5 AIR 1918 Oudh 111 (112). (Notice to 
pleader may be sufficient.) 

(’28) 15 AIR 1928 Mad 592 (594) (DB). (One party 
applying to Court to prevent pleader of opposite 
party from appearing — Court preventing the 
pleader.) 

(’09) 4 Ind Cas 550 (551) (Lah). (Notice of hearing 
not given.) 

(’06) 29 Mad 324 (326). (Wrongly holding as 
regards service, and thereupon passing ex parte 
decree.) 

(’98) 1 Oudh Cas 166 (168). (Notice to parties of 
time and place at which Court is to be held not 
given.) 

(’69) 1869 Pun Re No. 60. (When no date was 
fixed and appeal dismissed for default.) 4 

4 (’19) 6 AIR 1919 Mad 14 (15) (DB). (Do.) 

(’22) 9 AIR 1922 All 72 (73) : 44 All 325. (Taking 
up a case after the hours fixed by the High Court 
and dismissing it for default.) 

(’96) 18 All 119 (121) (DB). 

('ll) 9 Ind Cas 857 (858) (All). (Dismissal of appeal 
_Pleader’s physical inability to argue the case.) 

(’25) 12 AIR 1925 Nag 236 (238). (Senior counsel 
absent and his belated request for adjournment 
refused—Junior counsel’s unpreparedness.) 

(’07) 11 Cal W N 112 (116) (DB). 

(’01) 3 Bom L R 130 (131) (DB). (Restoration peti¬ 
tion—Dismissal for want of affidavit is a material 
irregularity.) 

(’37) 24 AIR 1937 Oudb 268 (269) : 13 ^uok 111 
(DB) (Court cannot dismiss objection under U. Zi 
R. 58 without giving opportunity to objector to 
explain delay — Where no such opportunity is 
given order can be set aside in revision.) 

(’36) 162 Ind Cas 860 (860) (Nag). (Judgment- 
debtor alleging bad faith — Court refusing to give 
opportunity of proving it.) 

[See also (’36) 23 AIR 1936 Sind 1 (2) (DB). 
(Arbitrators claiming certain amount as fees 
Amount grossly reduced by Court without hear¬ 
ing them — Material irregularity.)] • - 
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obeying the orders o£ the Court. 31 

(s) Where it takes a mistaken view of the nuestion at issue, 3 - or decides an issue 
which does not properly arise, 83 or omits to decide issues which properly 
arise. 34 ’ ' 

(8a) Where the lower Court wrongly places the onus of proof. 35 


[See however (’21) 8 AIR 1921 Bom 219 (219): 
45 Bom 360 (DB). (Failure to give notice where 
none is required to be given is not a ground of 
revision.)] 

31. (’15) 2 AIR 1915 All 133 (134) (DB). (Dis¬ 
missing appeal for failure to furnish security.) 

(’26) 13 AIR 1926 Cal 1017 (1018) (DB). (Dismiss¬ 
ing execution petition for failure to pay process.) 
(’26) 13 AIR 1926 Lab 571 (571). (For failure to 
amend plaint and pay costs of adjournment.) 

(’ll) 9 Ind Cas 132 (133) (DB)(Cal). (Suit brought 
in plaintiff’s name but plaint describing him in 
representative capacity ; failure to give option to 
plaintifl to say in what capacity he wishes to pro¬ 
ceed is illegal.) 

t (’20) 7 AIR 1920 Pat 82 (84). (When plaint did 
not contain the settlement of rental as per record 
of rights, and suit dismissed for that defect.) 

(16) 3 AIR 1916 Mad 1164(1164) (DB). (Omission 
to produce succession certificate.) 

(’12) 34 All 348 (350) : 14 Ind Cas 507 (508). (Dis¬ 
missing a suit because the person acting ns agent 
had no proper power as required by law.) 

+ (*35) 158 Ind Cas 250 (250) (Pesh). (Failure of 
a Court to fix a time for payment of process fee 
amounts to a material irregularity, and if the 
Court, which has not fixed a time for the same, 
dismisses a suit under O. 9 R 2, C P. Code, for 
failure to pay proces3-fees, the High Court will in¬ 
terfere in revision.) 

( 36) 23 AIR 1936 Lah 560 (561). (Dismissal of suit 
without informing parties of date fixed.) 
t (’35) 22 AIR 1935 Oudh 119 (120): 10 Luck 47G 
(DI3); (Rejection of appeal for non-payment of 
deficient court-fee—Appellant not given oppor¬ 
tunity to makegood deficiency—Court acts illegally 
and with material irregularity.) 

{.See also (’19) 6 AIR 1919 Lah 203 (203) : 1919 
I’un Ro No. 169,)] 

32. (’41) 28 AIR 1941 Mad 510 (512): ILR (1941) 
Mad 559 (DB). (Judge misdirecting himself as to 
basis of decision.) 

(’39) 41 Pun L R 909 (910). 

*(’«8) 12 Bom 617 (620) (DB). 

(’05) 29 Bom 213 (219) (DB). 

(’32) 19 AIR 1932 Nag 177 (179): 28 Nag L R221. 
(Appeal from order granting review—Appellate 
Court confusing between reasons for review and 
merits of order—Revision lies.) 

(’33) 20 AIR 1933 Nag 188 (188): 29 Nag L R 164. 
(Finding of fact reached owing to misconception 
of method by which question should be considered 
can be interfered with.) 

(’20) 7 AIR 1920 Cal 459 (460) (DB). 

(’27) 99 Ind Cas 946 (947) (Cal). 

(’93) 1893 Pun Re No. 89, page 355 (357). (Suit 
based on adoption of plaintiff, decided on defen¬ 
dant’s title.) 

33. (’22) 3 L It All (Rev) 219 (221). 


f (’29) 10 AIR 1929 Lah 294 (295). (Plea of res judi¬ 
cata which did not at all arise.) 

(’30) 17 AIR 1930 Lah 80 (80). (Decision based on 
question not arising in case.) 

(’29) 16 AIR 1929 Nag 347 (348). (Do.) 
f (’21) 8 AIR 1921 Sind 159 (165) : 16 Sind L It 
207 (FB). 

(’26) 13 AIR 1926 Mad 947 (948). (Court taking 
point not disclosed in election petition.) 

(’31) 18 AIR 1931 Mad 53 4(536). (Court finding a 
case not set up.) 

(’98) 1898 Pun Ro No. 41, page 141 (14G) (DB). 
(’28) 15 AIR 1928 Lah 299 (301). 

(’35) 22 AIR 1935 Pesh 174 (175). (Where a Court 
decides a suit, adjudicating on a case not put for¬ 
ward by the parties, it amounts to an irregularity 
in respect of which the High Court’s power of 
revision may be invoked.) 

34. (’94) 1394 Pun Re No. 19, page 44 (16). 

(’ll) 10 Ind Cas 405 (405) (Lali). 

f (’12) 13 Ind Cas 657 (658) (DB) (Cal). (Per 
Stephen J., contra.) 

(’25) 12 AIR 1925 Mad S81 (885) (DB). (Defendant 
challenging plaintiff’s title—Court ignoring issue 
—Revision should be allowed.) 

(’12) 14 Ind Cae 627 (628) (DB) (Cal). 

(’13) 18 Ind Cas 610 (610) (Lah). (No adjudication 
was made as to minority.) 

(’16) 3 AIR 1916 Mad 583 (584). (In a suit on an 
award when it was contested that the arbitrators 
were guilty of misconduct and an issue was not 
raised.) 

f (’20) 7 AIR 1920 Mad 843 (846). 

(’23) 10 AIR 1923 Mad 134 (135). (Issue as to 
under valuation.) 

(’28) 15 AIR 1928 Mad 815 (816) : 51 Mad 860 
(DB). (Suit for setting aside ex parle decree—Vali¬ 
dity of substituted service not considered.) 

(’36) 23 AIR 1936 Pesh 97 (100). (Failure by Ap¬ 
pellate Court to notice important ground of appeal.) 
(’39) 26 AIR 1939 Pat 216 (217). (Lower Appellate 
Court not dealing with points raised.) 

(’35) 22 AIR 1935 Lah 964 (965). (When the exe¬ 
cuting Court did not give any consideration to the 
question whether the Collector’s proposal ought to 
be continued in the circumstances, but proceeded 
to adopt it as a matter of course, the Court failed 
to exercise judicially the discretion which is vested 
in it under S. 72, C. P. Code — It amounts to a 
material irregularity in the exercise of its jurisdic¬ 
tion and revision is competent.) 

(’39) 26 AIR 1939 Pat 74 (75). 

(’35) 22 AIR 1935 Pat 454 (455). 

[Sec also (’33) 20 AIR 1933 Rang 1-56 (157). j 

35. (’41) 28 AIR 1941 RaDg 244 (216). 

(’38) 25 AIR 1938 All 520(521). (Where the plain¬ 
tiff’s evidence does not satisfy the Court and the 
Court wrongly places the burden of proof on the 
defendant and proceeds to decide an issue on a 
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(9) Where it declines to examine the evidence offered in support of a case 36 or 
to go into the merits. 37 

( 10 ) Where it orders the execution of a decree which is inexecutable, 33 or orders 

execution contrary to the directions contained in decree 39 or orders notice 
in garnishee proceedings to a firm to pay into Court a debt really due by 
the individuals of the firm, 40 or attaches, in the execution of a personal 
decree, property which the judgment-debtor holds as trustee for another. 41 

(11) Where the lower Appellate Court decides an appeal on a case not raised in 

the first Court; 42 or remands a case after framing issues which do not 
arise 13 or after practically deciding the whole case itself, 44 or passes an 
order of remand which it is incompetent to pass 45 or without setting aside 


presumption raised against the defendant because 
of non-production of certain documents, High Court 
can interfere in revision.) 

(’35) 22 AIR 1935 Cal 710 (711). 
t (’35) 22 AIR 1935 Mad 781 (784). 

(’31) 18 AIR 1931 Rang 136 (137) : 9 Rang 71. 
(Onus wrongly placed — Interference in revision 
not justified in absence of grave injustice having 
been caused.) 

(’30) 23 AIR 193G Mad 526 (527). 

(’39) 26 AIR 1939 Lah 562 (562) : 41 Pun L R 
513 (514). 

(’35) 22 AIR 1935 Rang 131 (132). 
t (’39) 26 AIR 1939 Mad 644 (645): (1939) 1 Mad 
L Jour 334 (337). (To disregard the direction of 
the statute with regard to burden of proof is a 
perverse decision and conscious departure from the 
rule of procedure — High Court will interfere — 
A I R 1923 Mad 607 followed.) 

[But see (’2G) 92 Ind Cas 46 (46) (Oudb). 

(’19) G AIR 1919 Cal 266 (269) (DB). 

(’34) 151 Ind Cas 548 (548) (Lah). (The fact that 
the burden of proof as to certain issues was not 
correctly placed is no ground for interference in 
revision. AIR 1924 Lah 425: 5 Lah 288 followed.) 
+ (’39) 26 AIR 1939 Mad 733 (734): (1939) 2 Mad 
L Jour 44 (45). (Burden of proof wrongly placed 
— High Court will not interfere.)] 

36. f (’21) 64 Ind fcas 85 (86) (Cal). 

(’S3) 13 Bom 642 (649) (I)B). 

(’33) 20 AIR 1933 Pat 278 (279). 

(’27) 14 AIR 1927 Lah 239 (239). (Application for 
restoration of suit.) 

(’29) 16 AIR 1929 Lah 87S (879). (Application to 
restore an application for restoration of a suit dis¬ 
missed for default.) 

(’85) 7 All 345 (352) (DB). 

(’18) 5 AIR 1918 Pat 100 (102, 103) : 4 PutL Jour 
20 (DB). 

(’19) 6 AIR 1919 Pat 573 (574) (DB). (Petition to 
set aside execution sale.) 
t (’23) 10 AIR 1923 Put 530 (531) (DB). 

37. (’12) 15 Oudh Cas 78 (SO): 15 Ind Cas 212 (213). 
(Though defendant made default in tiling written 
statement.) 

('97; 1897 Pun Re No. 34, page 157 (159). 

(’86) 1888 All W N 126 (126). 

38. (’99) 20 All 311 (314): 1899 All W N124 (125) 
(DB). (Declaratory decree for partition did not 
complete the decree by allotting specific shares.) 


39. (T2) 16 Ind Cas 235 (236) (DB) (Cal). (Sale 
contrary to directions in decree.) 

C30) 17 AIR 1930 Lah 103 (104). (Ordering arrest 
in execution of mortgage decree.) 

40. (’10) 8 Ind Cas 856 (856) (Mad). 

41 . (’01) 28 Cal 574 (583). 

42. (’41) 28 AIR 1941 Rang 244 (246). 

(’09) 33 Bom 35 (38) : 1 Ind Cas 456 (457) (DB). 
t (’27) 14 AIR 1927 Lah 73 (74). 

(TO) 6 Ind Cas 1010 (1011) (Lah). 

(T4) 1 AIR 1914 Lah 39 (41) : 1913 PunReNo.34 
(DB). 

(’25) 12 AIR 1925 Lah 63 (69). (That plaintiff was 
not entitled to sue.) 

f (’25) 12 AIR 1925 Mad 357 (357). (Decreeing 
suit on a point of res judicata not raised by 
parties.) 

(’26) 13 AIR 1926 Rang 214 (215) : 4 Rang 202. 
{See also (’36) 23 AIR 1936 Rang 235 (236) : 14 
Rang 511. (Where the lower Court decrees the 
suit on a case which is not to be found in the 
pleadings and 19 inconsistent therewith it acts 
illegally in the exeroise of its jurisdiction and 
with material irregularity.)] 

43 . (’28) 15 AIR 1928 Mad 984 (985) (DB). 

(’29) 16 AIR 1929 Mad 205 (207) (DB). 

44 . (’23) 10 AIR 1923 Mad 113 (113). 

45 . (*40) 27 AIR 1940 Nag 319 (353): ILR (1940) 
Nag 538 (DB). 

('40) 27 AIR 1940 Oudh 367 (368, 369) : 16 Luck 
G5 (DB). (Appellate Court allowing amendment of 
plaint to such an extent as to change the nature 
of the suit and ordering remand with a de novo 
trial—Material irregularity.) 

(’25) 12 AIR 1925 Mad 171 (171, 172) (DB). 

(’27) 14 AIR 1927 Cal 850 (852) : 55 Cal 219 (DB). 
(’27) 14 AIR 1927 Cal 401 (402) (DB). (Anomalous 
order of remand by Appellate Court.) 

(’05) 9 Cal W N 492 (494) (DB). (District Judge 
interfering with Munsif’s decision under Bengal 
Tenancy Act on a question of law under S. 153.) 
(’28) 15 AIR 1928 Mad 991 (994) (DB). (Improper 
rejection of evidence by trial Court — Appellate 
Court ordering remand.) 

(’31) 18 AIR 1931 Mad 791 (791, 792). 

(’28) 15 AIR 1928 Mad 984 (985) (DB). (Remand 
not shown to be without jurisdiction — No inter¬ 
ference by High Court.) 

(’32) 1932 Mad W N 348 (350). (Do.) 

[ See also (’27) 14 AIR 1927Mad 1111 (1112).(Do.) 
(’27) I I AIR 1927 Mad 335 (336) (DB). (Do.)] 
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the lower Court’s decree. 40 

( 12 ) Where it refuses to record a compromise in a proceeding under O. 21 B. 90 47 
or where it passes a decree on a compromise in the absence of a completed 
compromise before the Court. 48 

( 12 a) Where it confirms an execution sale under o. 21 R. 92 without disposing of 
an application to set aside the sale under O. 21 R. 90. 40 

( 18 ) Where it appoints a person as a guardian ad litem of another, without his 

consent 60 or where it appoints such guardian to a person of unsound mind 
without considering the question of his unsoundness of mind. 61 

(14) , Where the Court passes a decree on compromise by the guardian ad litem 

without enquiring whether it was for the benefit of the minor 62 or allows 
reference to arbitration by the guardian without passing an order under 
section 4G2 (o. 32 R. 7) of the Code. 63 

(15) Where it proceeds with a suit stayed under section 10 of the Code. 54 

< 1 G) Where it refuses to issue a sale certificate to the auction purchaser 65 or 
omits to draw up a decree in pursuance of a judgment. 60 
(17) Where the Income-tax Commissioner refuses to make a reference to the 
High Court under s. GG clause 2 of the Income-tax Act. 67 
(is) Where it omits to determine who the real legal representatives are, 58 or 
refuses to issue a certificate for refund of court-fee where the case was 
remanded under o. 41 R. 23, 69 or refuses to issue summons 00 

(19) Where it passes an instalment decree not allowed by the law. 01 

(20) Where it passes a decree on a contract prima facie void in law. 02 

( 21 ) Where it grants reliefs not prayed for without reference to any provision of 

law. 68 

For other cases where the lower Court was held to have acted illegally or with 
material irregularity in the exercise of jurisdiction, see the undermentioned decisions. 04 


46. (’24) 11 AIR 1924 Rang 177 (178) : 1 Rang 
05G (DB). 

47. (’29) 16 AIR 1929 Lab 88G (887). 

48. (’98) 1898 Pun Re No. 50, page 164 (167) 
(DB). 

49. (’42) 29 AIR 1942 Cal 480 (481) (DI3). 

50. (’09) 4 Ind Cas 1108 (1108) (Mad). 

51. (’22) 9 AIR 1922 Cal 86 (86) (DB). 

52. (’89) 1889 Pun Re No. 105. page 368(373)(DB). 
(’35) 22 AIR 1935 Oudh 287 (289) : 11 Luck 30. 

53. (’42) 29 A I R 1942 All 85 (89) : I LR (1941) 
All 807 (DB). 

(’40) 27 AIR 1940 Sind 178 (180) : I L R (1940) 
Kar 327 (DB). 

(’95) 1895 Pun Re No. 37, page 153 (155) (DB). 

54. (’29) 1G AIR 1929 All 957 (959) (DB). 

55. (17) 4 AIR 1917 Pat 697 (697) : 1 PatLJour 
446 (DB). 

56. (’43) 30 AIR 1943 Nag 204 (209): ILR (1943) 
Nag 241 (FB). (Wrong omission to draw up a 
decree in accordance with a finding or interlocutory 
order which amounts to a decree.) 

(’12) 8 Nag Tj R 92 (95, 96): 15 Ind Cas 035 (936). 
(’12) 37 Bom 60 (63) : 17 Ind Cas C37 (637) (DB). 
(NOTR—This case is overruled on another point in 
AIR 1911 Bom 149 : 39 Bom 339 (FB).) 


57. (’24) 11 AIR 1924 Lah 662 (663). 

58. (’19) 6 A I It 1919 Mad 510 (511) : 42 Mad 76 

(79) (DB). 

59. (’18) 5 AIR 1918 Bom 157(158): 12 Bom303(DB). 

60. (’85) 9 Bom 308 (310) (DB). 

61. Sec (’07) 11 Cal W N 857 (858) (DB). (Though 
decree was wrong, it was held to be an error of 
law only.) 

62. f (’12) 15 Ind Cas 35 (36) (All). (It is an illega¬ 
lity.) 

(’15) 2 AIR 1915 Mad 635 (636) : 37 Mad 385. 

(’24) 11 AIR 1924 Mad 159 (160). (Bond given for 
future adulterous cohabitation.) 

(’24) 11 AIR 1924 Nag 101 (103) : 21 Nag L R 6. 

(Notgiven as partand parcelof an illegal transaction.) 

63. f (’24) 11 AIR 1924 Mad 911 (911). 

(’26) 13 AIR 1926 Pat 519(520). (Addition of party 
having no locus standi.) 

(’21) 11 AIR 1924 Oudh 11 (14) (DB). 

(’35) 22 AIR 1935 Pcsh 157 (157). 

64. (’43)30 AIR 1943 Bom 160 (164): ILR(I943) 
Bom 186. (Amendment of written statement rais¬ 
ing the plea that suit was barred under S. 80, C. P. 
Code, allowed after five years—Plaintiff materially 
Prejudiced — Held, Court’s order was materially 
irregular.) 
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See also the undermentioned cases 65 
be neither illegal nor irregular. 

(’43) 30 AIR 1943 Pat 53 (55) : 21 Pat 544 (DB). 
(Stay under Arbitration Act granted when it ought 
not to have been granted.) 

(’42) 29 AIR 1942 Lah 228 (232): ILR (1943) Lah 
1 (FB). (Application under S. 21A, Punjab Aliena¬ 
tion of Land Act — Facts not apparent on face of 
record—Court must frame issue, institute enquiry 
and come to decision on it — Court not making 
enquiry but merely relying on Naib-Taheildar’s 
report to Collector in mutation proceedings—Court 
acts illegally and with material irregularity.) 

(’42) 29 AIR 1942 Pesh 57 (58). (First Court taking 
view against established facts—Second Court dis¬ 
missing suit on technical ground—Courts held com¬ 
mitted material irregularity and High Court could 
interfere in revision.) 

(’42) 29 AIR 1942 Sind 7 (8, 9) (DB). (Judgeallow- 
ing amendment adding issue against party’swishes 
after case is already referred to arbitration—Judge 
in such case deals with matter referred in manner 
not provided in Sch. II, C. P. Code.) 

(’41) 28 AIR 1941 Cal 618 (622) (DB). (Application 
under scheme framed under S. 92, C. P. Code — 
Order deciding only some of questions raised_Re¬ 

vision under cl. (c) lies.) 

(’41) 28 A I R 1941 Nag 133 (134). (Decision as to 
when person claiming paramount title is necessary 
party to a mortgage suit can bo interfered with in 
revision.) 

('41) 28 AIR 1941 Nag 205 (207): ILR (1942) Nag 
258. (Order of Court rejecting act performed by 
party through recognised agent—No direction to 
perform it in person.) 

(’ll) 28 AIR 1941 Pat 43 (44): 19 Pat 935 (DB). 
(Order directing sale of preliminary decree for 
accounts in partnership action such decree being 
held attachable but not saleable.) 

(’41) 28 AIR 1941 Rang 244 (246, 247). (Decision 
on point waived by party.) 

(’40) 44 Cal \V N 701 (702). (An incorrect order 
under O. 41 R. 6 (2) cau be interfered with in revi¬ 
sion.) 

C40) 27 AIR 1940 Oudh 342 (346) : 15 Luck 641 
(DB). (Civil Court proceeding with a suit in spite of 
its finding that its jurisdiction is temporarily ousted 
by U. P. Encumbered Estates Act.) 

(’40) 27 AIR 1940 Oudh 405 (408) : 16 Luck 79 
(DB). (Decree passed in absence of party—Decree 
set aside without Court satisfying itself as to the 
sufficiency of the cause of absence of the party.) 

CIO) 27 AIR 1940 Pat 437 (438) (DB). (Refusal to 
issue commission under O. 26 It. 4, to examine 
witness living more than 200 miles from Court 
house—Revision lies.) , 

(’39) 26 AIR 1939 Mad 750 (750). (Temporary 
injunction granted without prima facie case being 
made out.) 

(’36) 23 AIR 1936 Pat 591 (593): 15 Pat 738 (DB). 
(Where it refuses to grant time for substitution of 
legal representative of a deceased pauper applicant.) 
(’37) 24 AIR 1937 All 753 (753) : I L It (1937) All 
943. (Refusal to give relief under U. P. Agricultu¬ 
rists’ Relief Act.) 

(’35) 22 AIR 1935 All 310 (321): 57 All 810 (DB). 


where the exercise of jurisdiction was held to- 


(But Court not judicially considering what it ought 
to have done—There is illegal or irregular exercise 
of jurisdiction.) 

(’37) 24 AIR 1937 Mad 767 (769). (Registration of 
firm subsequent to suit, filed on its behalf — Suit 
should be allowed to proceed — Plaint should be 
treated valid from date of registration—Defendants 
not objecting to suit until a year elapsing after their 
written statement—Suit dismissed by lower Court 
on objection — Case held fit for interference in 
revision.) 

(’37) 24 AIR 1937 Lah 352 (352): 38 Pun L R 431 
(432). (Omission to write judgment in accordance 
with law.) 

(’39) 26 AIR 1939 Lah 470 (470, 471): 41 Pun LR 
492 (493). (It is material irregularity to hold an 
item proved which the trial Court has held not 
proved without stating on what evidence the Appel¬ 
late Court relies for proof of the item.) 

(’39) 26 AIR 1939 Pat 30 (32). (Trial Court refus¬ 
ing to consolidate the suits although there is suffi¬ 
cient unity in the issues in suits to warrant 
consolidation—HighCourtcan interfere in revision.) 
(’36) 23 AIR 1936 Pesh 185 (186). (Company in 
liquidation itself starting execution proceedings—It 
cannot rely on S. 171, Companies Act, to debar 
persons from raising objections under O. 21 R. 58 
—Order refusing to entertain objections is open to- 
revision.) 

(’38) 25 AIR 1938 Nag 411 (412). (Suit for specific 
performance of contract of sale — Lower Courts 
failing to give effect to decree which is in terms of 
agreement between parties—High Court can rectify 
error under S. 115.) 

(’36) 23 AIR 1936 Lah 883 (885). (Refusal to 
entertain appeal which is competent constitutes 
error in exercise of jurisdiction.) 

(’35) 22 AIR 1935 All 147(147). (Application under 
S. 7, Charitable and Religious Trusts Act—Judge 
should not dispose of matter without allowing 
parties to produce evidence — When he so does, 
there is irregular exercise of jurisdiction.) 

(’38) 25 AIR 1938 Sind76(78):32SindLR703(DB). 
f (’35) 22 AIR 1935 All 343 (345) (DB). (Disallow¬ 
ing decree-holders’ prayer to attach property of 
judgment-debtor without adequate reasons, by 
allowing objections of third party before attach¬ 
ment is effected.) 

(’37) 39 Pun L R 582 (583). (Court acts with mate¬ 
rial irregularity in the exeroise of its jurisdiction 
in placing a construction on an award which is not 
in accordance with the evidence given by the 
arbitrator himself.) 

65. (’42) 29 A I R 1942 Oudh 344 (345) (DB). 

(Refusal to issue commission.) 

(’42) 29 AIR 1942 Oudh 361 (362) (DB). (Applica¬ 
tion to sue as a pauper—Lower Court taking into 
consideration applicant’s statement besides the alle¬ 
gations in plaint to determine whether there is sub¬ 
sisting cause of action—No material irregularity.) 
(’42) 29 AIR 1942 Oudh 395 (397). (Not takiDg 
into consideration a certain statute is itself not 
sufficient unless the order of the Court is against 
the provision.) 
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(’42) 29 AIR 1942 Oudh 426 (427). (The Massif, 
who passed a decree on award, referring to the 
arbitrator to see whether there was a mistake in 
the award—The Munsif did not act illegally—No 
interference.) 

(‘42)29 AIR 1942 Oudh 431 (432) (DB). (Wrong deci¬ 
sion on a point of law is no ground for revision.) 
(’42) 29 AIR 1942 Pat 251 (257): 21 Pat 197 (DB). 
(The limits of summary enquiry under Part VII of 
the Succession Act are a matter to bo judicially 
determined by the Court holding the enquiry.) 
(•41) 28 AIR 1941 Mad 831 (832) (DB). (Order of 
lower Court on application under S. 20, Madras 
Agriculturists’ Relief Act neither perverse norem- 
bodying irregularity—No interference in revision.) 
(’41) 28 AIR 1941 Pat 394 (395) (DB) (Finding on 
evidence.) 

(’40) 27 AIR 1940 Mad 909 (909). (Suit on pro-note 
—Mere fact that it was decreed by Village Court 
on lesser degree of proof than would have been 
required by District Munsif doe3 not justify inter- 
ference in revision.) 

(•40) 27 AIR 1940 Sind 190 (190):ILR (1940) Kar 
34 (DB). (Order as to arbitration fees in arbitration 
proceedings.) 

( 39) 26 AIR 1939 All 646 (648). (Admission of 
evidence by lower Appellate Court which was re¬ 
fused by trial Court.) 

(T6) 3 A I R 1916 Mad 632 (632) (DB). (Under¬ 
valuation of property in sale proclamation i9 not a 
materia] irregularity.) 

(’24) 11 AIR 1924 Pat 816 (817) (DB). (Rejecting of 
certificate of an unregistered medical practitioner.) 
(’32) 19 AIR 1932 All 76 (78). 

(’33) 20 AIR 1933 Lah 266 (266). (Granting leave- 
under S. 20, cl. (b) without first issuing notice to 
opposite party is neither illegality nor material 
irregularity.) 

(’34) 21 AIR 1934 Bah 349 (350). (Execution 
application dismissed for default—Revision against 
the order—Jurisdiction of lower Court held to be 
neither illegal nor irregular.) 

(’33) 20 AIR 1933 Oudh 255 (250). (Order under 
O. 23 R. 1.) 

(’33) 20 AIR 1933 Oudh 345 (345) (DB). (Order of 
refusal to receive documentary evidence.) 

(*34) 21 AIR 1934 Rang 202 (203). (Remanding 
case on matter of opinion i3 not aoting with mate¬ 
rial irregularity.) 

(•84) 1884 All W N 167 (167) (DB). (Appellate 
Court going into merits of appeal in dismissing 
appeal for default.) 

(’14) 1 AIR 1914 Bom 302 (302):38 Bom 190 (DB). 
(Judgo having both small cause and ordinary juris¬ 
diction transferring small cause to ordinary side 
without return of plaint.) 

C81) 7 Cal 330 (333) (DB). 

C99) 26 Cal 74 (77) (DB). 

(’86) 1886 Pun Re No. 102, page 247 (218) (DB). 

(’15) 2 AIR 1915 Lah 253 (251) : 1916 Pun Re 
No. 28 (DB). (Court giving advice to arbitrators.) 
(’15)2 A I R 1915 Mad 281 (282) (DB). (Court 
vacating order recording satisfaction of decree 
obtained by fraud—Inherent power.) 

( 13) 21 Ind Cas <81 (781) (Mad). (Citing opponent 
as witness.) 


(’16) 3 AIR 1916 Mad 504 (505). (Court attaching 
debt without inquiring into its existence.) 

(’25) 12 AIR 1925 Mad 1207 (1208). (Election 
Court deciding as a question of fact if the return¬ 
ing officer’s decision regarding validity of vote 
was correct.) 

(’26) 13 AIR 1926 Mad 256 (257). (Setting aside 
ex parte decree on the ground of absence of 
pleader.) 

(27) 14 AIR 1927 Mad 536 (537) : 50 Mad 651. 

Transfer of a part-heard election enquiry.) 

(’15) 12 AIR 1925 Oudh 433 (434). (Order dismis- 
sng suit for plaintiff’s absence though his case 
wis closed.) 

(’It) 5 AIR 1913 Pat 338 (340) (DB). (Order giving 
alowance to a sharer in a pending administration 
sut.) 

(’22 9 AIR 1922 Pat 38 (39) (DB). 

(’24 11 AIR 1924 Pat 387 (387) : 2 Pat 906 (DB). 
(Oder extending time for payment of money under 
conpromise decree ) 

(’29)16 AIR 1929 Rang 113 (113) (DB). (Order by 
liqudator under S. 47, Burma Co-operative Socie¬ 
ties Act—Civil Court ordering execution — No 
irrejularity.) 

(’29) 16 AIR 1929 Rang 225 (225). 

(’25) 2 AIR 1925 Pat 760 (761). (Suit for partition 
—Oaission to partition a portion of suit property 
—Subsequent partition of the same—No irregula¬ 
rity.) 

(’31) B AIR 1931 Cal 52 (53) (DB). 

(’23) D AIR 1923 Mad 188 (191)(DB). (Proceedings 
unde S. 36, Legal Practitioners’ Act — Petition 
withut particulars of nots—Trial on such petition 
—No irregularity.) 

(’24) 1 AIR 1924 Tat 529 (530) (DB). (Refusal of 
adjournment unless costs are paid immediately.) 
(’95) I Bom 286 (288) (DB). (Revisional Judge 
undei Dekkhan Agriculturists’ Relief Act has 
only o see if there wa9 failure of justice.) 

(’37) ‘d AIR 1937 Pat 349 (351). (Appeal—Dis- 
inissa under O. 41 R. 11 (2) summarily—Absence 
of judment expressing acceptance of finding of 
trial (jurt.) 

f’37) 17. Ind C:h ‘212 (213) (Pat). (Order of Judge 
in lowc Appellate Court refusing to revise order ot 
predecssor-in-oltico who had disposed of appeal 
tiled vvth insufficient court-fee.) 

(’35) 22AIR 1935 All 204 (205) (DB). (Bidder 
applyig for not enforcing sale on ground that he 
has bi< under misapprehension —Court believing 
him ad ordoring return of deposit—There is no 
matoril irregularity in exercise of jurisdiction ) 
(’31) 21 MR 1934 All 530 (530). (Finding on oral 
evidene and incidentally on construction of letters 
—Quefion of construction cannot bo examined in 
revisiot) 

(•36) 23V! R 1936 Posh 213 (214). (Court can re¬ 
view uiler S. 151 previous order fixing court-fees 
notwitbtanding provisions contained in S. 12 
Court-tes Act—Taking up question of court-fee 3 
for secad time does not amount to material irre 
gularit.) 

?2nH\ 1939 Ilan - 183 (104):1939 Rang I, R 
oil (SI). (IJon a fide order of Judge upon mate¬ 
rial be fro him that advocate could not appear on 
lielmlf l party by reason of his being interested on 
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A plea that the Court refused to exercise jurisdiction cannot be raised along with 
the plea that the Court acted with material irregularity in the exercise of jurisdiction. 66 
An objection to an application for revision that the lower Court had jurisdiction to hear 
and decide the matter and that it did nbt exercise its jurisdiction illegally or with 
material irregularity is not a 'preliminary objection inasmuch as such objection cannot be 
decided without going into the merits of thy application for revision. 07 

13. Error of law or fact. — Aiyerror of law or fact by which a Court assumes 

a jurisdiction which it has not, or declines to exercise a jurisdiction which it has, will 

come under clauses (a) and (b). 1 And an error of law in the mode prescribed for the 

exercise of jurisdiction will come under flau se (c). But a conclusion or decision arrived 

behalf of opposite party in matters collateral to 
suit in question—High Court will not interfer/ in 
revision.) 

<’38) 25 AIR 193S Rang 241 (242): 1939 Rangti R 
14 (DB). (Objection by party that pleader endiged 
by opposite party should not be allowed to ajpear 
as be had been previously engaged by him in/ame 
litigation—Parties heard and objection acceptfd in 
lower Court — Application to set aside the £>rder 
does not lie under S. 151 or S. 115 of the Cde or 
S. 85, Government of Burma Act.) 

(’35) 22 AIR 1935 Rang 521 (521). (Court coifirm- 
ing sale in favour of person not properly lepre- 
sented — No material irregularity and hencl revi¬ 
sion is not competent.) 

(’39) 26 AIR 1939 Pat 95 (96). (Court in delating 
party as pauper not acting illegally or witj mat- 
rial irregularity—Revision does not lie.) 

(’38) 25 AIR 1938 Lab 223 (225). (Party is ^titled 
to know details of claim preferred against Jitn — 

Aggrieved pnrty not ignorant of nature of claim 
against him—Details of claim supplied to Bin on 
date of hearing — Failure by arbitrator l< allow 
him further opportunity to meet case agaiet him 
docs not amount to judicial misconduct—inclu¬ 
sion of lower Court on the point cannot be atacked 
in revision.) 

( 38) 25 AIR 1938 Cal 615 (618) (DB). Where 
decree-holder applies to withdraw from etcution 
proceedings on the ground that a third prity has 
acquired some interest in the property all it is 
rejected, no revision lies especially at the hstance 
of the judgment-debtor who has no locus tandi.) 

(’38) 25 AIR 1938 Cal 793 (794) (DB) '(Lower 
Court deciding on construction of writtq leases 
that certain tenancies are ordinary oanpancy 
holdings and awarding landlord transferees on 
that footing under S. 65-J, Bengal Tenney Act 
—There can be no interference under S. 15.) 

(’37) 24 AIR 1937 All 786 (787) : I L R (*38) All 
1 (DB). (One of several trustees not iinpttided in 
suit — Such trustee later on joined and dmrnons 
issued to him—Trustee refusing to take amnions 
— Court proceeding cx parte ngainst bn — No 
non-compliance with provisions of O. 31 
material irregularity in procedure foil 
Court justifying interference in revision.) 

(’35) 22 AIR 1935 All 476 (477). (Adjourijnent — 

Decision of lower Appellate Court as to 
• bore was sufficient cause for ndjournrqi 
not open to revision.) 

(’35) 60 I ml Cns 519 (519) : 18 Nag L bur 132 
(134). (Decision in pending suit that ccmin evi- 


2—No 
Ived by 


vhether 
nt held 


dence is inadmissible—Court does not act illegally 
or with material irregularity.) 

(’34) 21 AIR 1934 Oudh 491 (492) (DB). (Order 
allowing application to set aside order dismissing 
suit for default—Such order to be sparingly inter¬ 
fered with.) 

(’36) 23 AIR 1936 Nag 157 (159) : I L R (1936) 
Nag 73. (Where what the Court has done is only 
to decide the starting point of limitation, it has 
every power to do so and such an order is not 
revisable.) 

(’39) 26 AIR 1939 Pat 564 (565) : 1939 Pat W N 
341 (343) (DB). (Refusal to decide some issues as 
preliminary issues in suit.) 

(’36) 23 AIR 1936 Oudh 172(172) (DB). (Nosecond 
appeal lies from order rejecting application for 
setting aside sale which has been confirmed—Nor 
can such appeal be treated as application for revi¬ 
sion, even though lower Court wrongly holds that 
time for confirmation of sale cannot be extended 
without consent of parties.) 

(’35) 22 AIR 1935 Pat 143 (144). (Court fixing 
value of attached holding and ordering sale of part 
of the holding under O. 21 R. 17 — Order not 
irregular.) 

66. f(’26) 13 AIR 1926 Cal 773 (775) : 53 Cal 679 
(DB). 

67. (’35) 22 AIR 1935 All 310 (314) : 57 All 810 
(DB). 

Note 13 

l.*(\35) 22 AIR 1935 Pat 385 (388) : 14 Pat 488 
(DB). (If a particular jurisdiction originates in 
some special law or ennetment, the High Court 
can always interfere in the sense that it can oon- 
struethelaw and in accordance with that construc¬ 
tion compel the lower Court to exercise such 
jurisdiction or to refrain from exercising such 
jurisdiction if not warranted by law or tbe enaot- 
raent in question.) 

(’37) 24 AIR 1937 Pat 647 (651) : 16 Pat 729(DB). 
(The decision on a question of law can be inter¬ 
fered with if in fact a question of jurisdiction does 
arise.) 

(’37) 24 AIR 1937 Pat 651 (652) (DB). (Where 
matter of jurisdiction arises High Court can inter¬ 
fere in a question of law or fact.) 

+ (’38) 25 AIR 1938 Pat 22 (24): 16 Pat 766 (FB). 
(High Court will interfere where tbe jurisdiction is 
derived from statute and matter is one of construc¬ 
tion of statute.) 

(•36) 23 AIR 1936 Pat 119 (121). 
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at in the proper exercise of jurisdiction, which is erroneous in law or fact is as 
lias been observed in Note 12 , not a grouni for revision. 2 In Dalakrishna Udayar v. 


2. See also the following cases : 

(’43) 30 AIR 1943 All 21 (22). (Appeal decided on 
wrong principle of law — Not ground for inter¬ 
ference ) 

(’43) 30 AIR 1943 Mad 11 (11). 

(’43) 30 AIR 1943 Oudh 192 (196). 

<’43) 30 AIR 1943 Oudh 300 (302). 

(’42) 29 AIR 1942 Cal 530 (532). (Even if a Small 
Cause Court Judge has ignored certain document 
while arriving at his decision on the point at issue, 
such omission does not come within the mischief 
of Section 115.) 

C42) 1942 Oudh W N 624 (626). 

•(’42) 29 AIR 1942 Pat 133 (135). 

('42) 29 AIR 1942 Pat 251 (258): 21 Pat 197 (DB). 
(’42) 203 Ind Cas 234 (235) (Oudh). 

(’42) 29 AIR 1942 Sind 57 (59) : ILR (1941) Kar 
587 (DB). (Failure to distinguish between condi¬ 
tion in India and England.) 

(*41) 28 AIR 1941 Mad 46 (47). 

C ll) 28 AIR 1941 Pat 638 (640). 

CIO) 27 AIR 1940 Oudh 353 (354) (DB). 

C40) 27 AIR 1940 Pat 612 (612). 

4’39) 26 AIR 1939 Rang 448 (448): 1939 Rang L It 
591 (DB). (Rejection of evidence.) 
f (’33) 20 AIR 1933 All 86 (89) (DB). 

(’33) 20 AIR 1933 All 557 (558) (DB). (Dismissal 
of application under O. 38 It. 5 on an erroneous 
view.) 

(’31) 21 AIR 1934 All 368 (370) : 56 All 721 (DB). 
(’34) 21 AIR 1934 All 541 (542). 

+ (’34) 21 AIR 1934 All 620 (622): 57 All 17 (FB). 
(Decision on a question of court-fee.) 

(’34) 21 AIR 1934 Bom 299 (300) : 53 Bom 597 
(DB). (Small Cause Court deciding the stamp duty 
payable under a vakalatnama.) 

C33) 20 AIR 1933 Cal 20 (21) (DB). 

(’33) 20 AIR 1933 Lah 940 (941). (Trial Court re¬ 
turning plaint for want of jurisdiction—Appellate 
Court remanding case finding that trial Court has 
jurisdiction — Revision does not lie from appellate 
order.) 

('34) 21 AIR 1934 Lah 165 (166). (Leave to amend 
plaint refused—Decision held to be onlv erroneous.) 
(’34) 21 AIR 1934 Lah 230 (231). 

(’32) 19 AIR 1932 Mad 716 (720). 

(’33) 20 AIR 1933 Oudh 240 (241). 

(’31) 21 AIR 1934 Pat 550 (551). (Order setting 
aside an award.) 

(’33) 20 AIR 1933 Sind 82 (84) : 26 Sind L R 191 
(DB). 

(’33) 20 A I It 1933 Sind 229 (230, 231) : 27 Sind 
L R 261 (DB). 

(’34) 21 AIR 1931 Rang 230 (231). 

(’31) 21 AIR 1934 Rang 306 (307). 

(’89) 16 Cal 749 (751) : 16 Ind App 104 (I* C). 

(’26) 95 Ind Cas 838 (839) (Cal) 

(’28) 113 Ind Cas 539 (510) (Lull). 

(’29) 118 Ind Cas 141 (142) (Pat). 

(’29) 116 Ind Cas 660 (661) (Nng). 

(’85) 7 All 107 (109) (DB). 

*(’85) 7 All 661 (664) (FB). 

(’85) 1885 All W N 259 (259)(DB). (Order adding a 
party under old S. 32, C. I’. Code.) 


(’86) 8 All 111 (114, 115) (FB). (Failure to exercise 
jurisdiction vested by law.) 

C86) 1886 All W N 57 (57) (DB). (Small Cause 
Court after inquiry and finding that it relates to 
mmovable property non-suiting plaintiff.) 

(’t7) 9 All 104 (105, 106) (FB). 

(’9>) 1890 AUWN 233 (234) (DB). (Holding that 
tie particular property was not attachable under 
lav.) 

(’96) 20 All 299 (302). (The fact that the Sub¬ 
ordinate Judge wrongly rejected the pauper appli- 
caton on the ground that the applicant has no 
prina facie case is no ground.) 

(’03)25 All 609 (526) (FB). 

(’04)26 All 572 (573) (DB). 

(’05) 57 All 380 (382) (DB). 

( 05) l All L Jour 370 (371) (DB). (Order rejecting 
a peition for rateable distribution.) 

(’06) 18 All 84 (87) (DB). 

(’09) il All 38 (41) (DB). 

(’14) 1AIR 1914 All 125 (125). 

(’18) 5AIR 1918 All 186 (186)(DB). (The finding of 
a lowir Court in a suit on a note executed by defen¬ 
dant hat the defendant-executant is a minor but 
that s he fraudulently misrepresented his age is 
liable is a mistake of law.) 

(’20) 7 VIR 1920 All 142 (142). 

(’23) HAIR 1923 All 165 (466) : 46 All 295. 

(’24) HAIR 1924 All 691 (691). 

( 27) 14AIR 1927 All 573 (574). (Whether or not 
an awed is valid.) 

+ ('29) 6 AIR 1929 All 581 (585): 51 A11957(DB). 
(Errorof judgment in accepting the proposal of 
sale of-rust property by a particular person.) 

(’29) 16AIR 1929 All 593 (595) : 51 All 910(DB). 
(’30) 17AIR 1930 All 122 (123) (DB). 

(’30) 17VIR 1930 All 158 (160) (DB). 

( 31) 18VIR 1931 All 72 (73) (DB). (Dismissal of 
a receivr appointed by lower Court in the exercise 
of discetion.) 

(’31) 18 ilR 1931 All 425 (426) (DB). 

+ (’31) B AIR 1931 All 667 (668) (DB). 

(’32) 19 lIR 1932 All 379 (381) (DB). 

(’05) 30 loin 113 (115) (I)B). 

( 06) 30 Jom 625 (630) (DB). (Revision against an 
order dimissing review.) 

( 85) 11 ial 45 (49) (DB). (Releasing in execution 
the shoe of a person who was no party to the 
suit.) 

(’88) 15 hi 446 (449) (D13). 

(’89) 16 <al 749 (752) : 16 Ind App 101 (PC). 

(’92) lOihl 544 (561) (FB). 

(’95) 22 hi 729 (734):22 Ind App 90 (PC). (Where 
decree vts obtained in a personal capacity and not 
as manger. Court of Wards.) 

(’97) 21 hi 133 (140) (DB). 

(*98) 26 hi 74 (76) (DB). 

(’07) 11 hi W N 857 (858) (DB). (Order for pay 

ment o the amount of rent decreed by insfal 
inents.) J 

( 09) 3 Id Cas 466 (467) (DB) (Cal). (Error of law 
m comig to a decision on the question of posses¬ 
sion in suit under S. 9, Specific Relief Act > 

(’10) 0 Id Cas 327 (331) (DB) (Cal). * 
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t (’ll) 11 Ind Cas 125 (126) (DB) (Cal). (Summary 
rejection of application to deposit decree amount 
to save tenancy.) 

C15) 2 AIR 1915 Cal 278 (280) (DB). 

(’16) 3 AIR 191G Cal 642 (644) (SB). 

(’16) 3 AIR 1916 Cal 887 (888) (DB). 

(’17) 4 AIR 1917 Oudh 24 (25). 

(’20) 7 AIR 1920 Cal 75 (75). (Rent suit dismiss 
on the ground that while the holding consisted 
two plots, only one was described in the plaint.) 
(’20) 7 AIR 1920 Cal 71 (72) (DB). (Order staying 
or refusing stay of exeoution.) 

(’21) 8 AIR 1921 Cal 749 (750). 

(’23) 65 Ind Cas 512 (513) (DB). (Cal). 

(’23) 10 AIR 1923 Cal 280 (280) (DB). 

(’25) 12 AIR 1925 Cal 814 (816) (DB). (Ord 
Court in accepting plaint valuation as corre 
spite of objection.) 

t (’26) 13 AIR 1926 Cal 773 (775):53Cal679 
(That O. 9 R. 4 does not apply to execution! pro¬ 
ceedings is only an error of law.) / 

(’27) 14 AIR 1927 Cal 928 (929) (DB). (tower 
Court thinking that O. 9 R. 9 did not apply/to set 
aside a dismissal for default.) 

(’85) 1885 Pun Re No. 64, p. 134 (135) (DB 
(’86) 1886 Pun Re No. lll.p. G3(64) (DB). (Lower 
Appellate Court remanding a case to a Court other 
than the Court which tried it.) 

(’90) 1890 Pun Re No. 6, p. 13 (14, 15). 

(’94) 1894 Pun Re No. 9, p. 15 (16). 

(1900) 1900 Pun L R 237 (238) (DB). (Onjer to a 
bank to furnish copies of an account fdom its 
book under S. 6, Act XVIII of 1891, though not 
proper iB not open to revision.) 

('ll) 9 Ind Cas 1018 (1018) (Lah). | 

(’13) 19 Ind Cas 847 (817) (Lah). 

(’15) 2 AIR 1915 Lah 105 (105) : 1915 Pun Re 
No. 66 (DB). (Rejection of private award in toto 
where part of award is valid and separable is at the 
most an error of law.) 

(’18) 5 AIR 1918 Lah 331 (335) : 4G Ind Cas 189 
(190). 

(’27) 14 AIR 1927 Lah 43 (44). (Refusal tD excuse 
delay under S. 5 of the Limitation Act.) 

(’27) 14 AIR 1927 Lah 817 (847) (DB). (Wljen leave 
to amend was given.) 

(’27) 14 AIR 1927 Lah 862 (862). 

(’28) 15 AIR 1928 Lah 102 (103). (Error hi apply¬ 
ing a proper test to decide a question of fict.) 

(’28) 15 AIR 1928 Lah 127 (428). (Decisbn whe¬ 
ther a decree was passed under 0.17 Tt.2|or R.3.) 
t (’29) 16 AIR 1929 Lah 26 (27). 

(’30) 17 AIR 1930 Lah 168 (469). (Restitution of 
property sold in execution under S. 151. 

(•30) 17 AIR 1930 Lah 574 (575). 

(•87) 10 Mad 51 (52) (DB). (Order re 
amend a decree to bring it in conformity with 
judgment.) 

(’88) 11 Mad 303 (301) (DB). (Personal decree 
against adult sons is only an error but oi e against 
minor sons is materially irregular.) 

(’82) 16 Mad 424 (426) (DB). (Amending a decree 
to bring it in conformity with the plaintT) 

(’94) 17 Mad 371 (372) (DB). 

(’04) 27 Mad 501 (509) (DU). (Order refusing res- 


using to 


. / toration of property sold but directing refund of 
excess money.) ... 

(’08) 31 Mad 458 (460). (But where the mistake of 
law is caused by the case not being properly heard 
then there will be interference by the High Court 
od the ground of material irregularity.) 

(’08) 18 Mad L Jour 249 (249). (That one of the 
arbitrators being a party’s pleader was insufficient 
to invalidate award.) - -A »- 

(’ll) 11 Ind Cas 835 (837) (Mad). ■ 

(’ll) 12 Ind Cas 250 (253) (DB) (Mad). (Wrong 
view of the presumption as to consideration for 
pro-notes.) 

(’12) 16 Ind Cas 405 (406) (DB) (Mad). 

('14) 1 AIR 1914 Mad 141 (142). 

(’14) 1 AIR 1914 Mad 216 (217,218). (Wrong view 
on the question of law relating to Service of sum¬ 
mons.) 

(’32) 19 AIR 1932 Mad 472 (473). (Do.) 

(’85) 11 Cal 261 (263). 

(’14) 1 AIR 1914 Mad 149 (149). (Order refusing 
to excuse delay in presenting an appeal is not open 
to revision though the appeal was as a matter of 
fact presented in time.) 

(T6) 3 AIR 1916 Mad 387 (388, 389) (DB). 

(’17) 4 AIR 1917 Mad 404 (405). 

(’19) 6 AIR 1919 Mad 183 (184). (Decision dismis¬ 
sing an application by prior vendor of portion of 
property to set aside a sale.) 

(’22) 9 AIR 1922 Mad 3 (4). 

(’29) 16 AIR 1929 Mad 624 (624). 

(’30) 17 AIR 1930 Mad 486 (488). 

(’30) 17 AIR 1930 Mad 528 (531) : 53 Mad 378. 
(Transfer of territorial jurisdiction—Trial of pend¬ 
ing suit by Court bnving jurisdiction without 
transfer order—Irregularity is merely teohnic&l.) 

+ (’31) 18 AIR 1931 Mad83(90):54 Mad 627 (DB). 
(’15) 2 AIR 1915 Nag 91 (92) : 11 Nag L R 99. 
(Erroneous view of the law as regards ancestral 
property of a Hindu.) 

(’16) 3 AIR 1916 Nag 86 (88) : 13 Nag L R 116. 
(’22) 9 AIR 1922 Nag 128 (129). 

(’22 9 AIR 1922 Nag 264 (265). 

(’26 13 AIR 1926 Nag 472 (473). 

(’29 16 AIR 1929 Nag 317 (318). 

(’30) 17 AIR 1930 Nag 136 (136). 

(1900) 3 Oudh Cas 321 (323). (Confirming execu¬ 
tion sale ordered to be postponed.) 

(’08) 11 Oudh Cos 238 (239) (DB). 

(’26) 13 AIR 1926 Oudh 28.(30) (DB). 

(’26) 13 AIR 1926 Oudh 80 (80). (Where the Court 
below decided that the death of one of several arbi¬ 
trators did not render the award invalid.) 

(’26) 13 AIR 1926 Oudh 183 (184). (Defect in judg¬ 
ment was only due to want of experience.) 

(’29) 16 AIR 1929 Oudh 26 (29) : 4 Luck 93 (DB). 
(That High Court would come to a different con¬ 
clusion on fact in a petition under O. 21 R. 90.) 
(’31) 18 AIR 1931 Oudh 408 (410) (DB). 

(’18) 5 AIR 1918 Pat 520 (521) (DB). (Appoint¬ 
ment of guardian ad litem-) 

(T9) 6 AIR 1919 Pat 476 (477). 

(’20) 7 AIR 1920 Pat 266 (266) : 5 Pat L Jour 203 
(DB). (Appellate Court taking additional evidence 
under O. 41 R. 27.) 

(-22) 9 AIR 1922 Pat 376 (377) : 1 Pat 48 (DB). 
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(’24) 11 AIR 1924 Pat 37 (38) : 2 Pat 800. (That 
notice waa not served within a month of deposit 
under O. 21 R. 89.) 

( ’25) 12 AIR 1925 Pat 372 (374) (DB.) (Subordinate 
Judge deciding a question following a ruling of 
another High Court.) 

(’15) 2 AIR 1915 Lah 175 (175). (Do.) 

(’29) 16 AIR 1929 Pat 747 (748). (Order on the 
question of possession under O. 38 R. 8 based on 
an enquiry into title.) 

<’93-1900) 1893-1900 Low Bur Rul 548. 

(’01) 1 Low Bur Rul 142 (142). 

(’ll) 12 Ind Cas 855 (857) (Low Bur). 

(’14) 1 AIR 1914 Low Bur 62 (63): 7 Low Bur Rul 

101 . 

(’17) 4 AIR 1917 Low Bur 42 (43). 

(’19) 6 AIR 1919 Low Bur 45 (45). (Fatal defect in 
a suit—Objection not taken in the first Court but 
only in appeal.) 

(’29) 16 AIR 1929 Rang 21 (22): 6 Rang 667. 

(’29) 16 AIR 1929 Rang 187 (188). 

(’29) 16 AIR 1929 Bom 198 (199). (Court taking 
one view out of conflicting authorities.) 

(’31) 18 AIR 1931 Rang 136 (137): 9 Rang 7l.(Do.) 
(’26) 23 Mad L W 603 (604). (Do.) 

( 29) 16 AIR 1929 Rang 270 (271). (Erroneous 
decision on issue.) 

f(’14) 1 AIR 1914 Sind 141 (141) : 8 Sind L R 
190 (DB). 

(T9) 6 AIR 1919 Sind 104 (104) : 13 Sind L R 98 
(DB). (Erroneous view as to misconduct of an 
arbitrator.) 

(’74) 22 Suth W R 277 (277) (DB). 

(’31) 136 Ind Cas 251 (252) (Oudh). 

(’32) 19 AIR 1932 All 113(114): 53 All 519 (DB). 

(Judge wrongly applying a ruling.) 

(’82) 8 Cal 832 (833) (DB). 

(’94) 21 Cal 799 (806) (DB). (Erroneous legal con¬ 
clusion in petition to set aside sale.) 

(’18) 5 AIR 1918 Cal 415 (419) (SB). 

(T9) 6 AIR 1919 Mad 869 (870). 

(’18) 5 AIR 1918 Nag 263 (264). 
t (’24) 11 AIR 1924 Cal 493 (495). (Court holding 
that a notice under S. 77 of the Railways Act is 
not necessary on the facta of the case.) 

(’22) 9 AIR 1922 All 441 (441). 

(’12) 1912 Pun Re No. 119 : 18 Ind Cas 529 (530). 
(Order passed in appeal remanding a case under 
O. 41 R. 23 ) 

(19) 6 AIR 1919 Cal 312 (314) (SB). (Where the 
lower Court ordered in a suit for redemption of 
jewels their production under O. 39 R. 7.) 

( (DB) 15 AIR 1928 L}lh 110 * 141 ’ 142) : 9 Lnh 308 
( 37) 24 AIR 1937 Pat 25 (27). (Lower Appellate 
Court decreeing permanent reduction in assess¬ 
ment contrary to provisions of Municipal Act_ 

Error of law — No interference.) 
t(*35) 22 AIR 1935 Mad 399 (401). 

(’39) 26 AIR 1939 Lah 162 (163). 

( 36) 22 AIR 1935 Put 186 (188). (Decision on mai¬ 
lers of court-fee not affecting jurisdiction—Question 
of law.) 

(’39) 26 AIR 1939 Pat 430 (431) : 1939 Pat W N 
229 (230). (But if the order is absolutely unjusti¬ 
fiable and perverse, High Court can interfere.) 


(’36) 23 AIR 1936 Pat 119 (121). (But if before 
assuming jurisdiction Judge determines a question 
of law or fact to determine the question of jurisdic¬ 
tion, a wrong decision in a case of this kind iscer- 
tainly revisable by the High Court.) 

(’37) 170 Ind Cas 125 (125) (All). 

'•35) 22 AIR 1935 Pat 448 (449). 
v’35) 22 AIR 1935 Pat 191 (192). 

(’37) 167 Ind Cas 672 (672) (Pat). (Order in claim 
»se based on findings of fact which arc conclusive 
—No interference.) 

(’f5) 22 AIR 1935 Pat 16 (17). (Decision as to 
whether arbitrator’s conduct amounts to miscon- 
dict—No revision.) 

(’3') 24 AIR 1937 All 65 (69, 70) : I L R (1937) 
A1 317 (FB). (Decision overruling objection not 
reating to validity of award and passing decrco in 
terns of award—No revision lies.) 

(’35 22 AIR 1935 Pat 267 (269). 

(’35)22 AIR 1935 All 456 (457). (Court having 
jursdiction to set aside award on proof of miscon- 
duc—No revision is competent even if Court took 
erreneous view of Jaw.) 

(’36) 23 AIR 1936 All 868 (869). 

(’37) 54 AIR 1937 All 740 (742) : I L R(1937) All 
913 DB). ' 

(’37) !4 AIR 1937 All 598 (604) : I L 11(1937) All 
805 FB). 


( ? 6 > 63 Ind Cas 573 (575) (Cal). (Court having 
jurisdiction to decide an election petition under the 
Benjil Municipal Act, misconstruing a section of 
the /ct—No revision.) 

(’36) 3 AIR 1936 Cal 706 (707). 

(’38) LR (1938) Lah 125 (126, 127). 

(’35) t2 AIR 1935 Lah 972 (972). 

( 34) Q AIR 1934 Lab 1019 (1019)). (Interference 
in rexsion sought for under S. 44, Punjab Courts 
Act.) 

( 34) 2. AIR 1934 Lah 825 (827). (Order in review 
thougi wrong on merits is not revisable if Court 
had jurisdiction.) 

(’35) 2 AIR 1935 Lah 120 (121). 

^ (DB) 2 AIR 1985 Lali G ° 2 : 10 r ' ab iOOO 

(’35) 2 AIR 1935 Lah 951 (951). (Court taking 

one viw of law points —Another view possible_ 

No qustion of jurisdiction - No revision lies ) 

(’36) 23AIR 1936 Lab 521 (523) (DB). (Where the 
Custoy Court decided that certain person is not 
entitle to any priority, no revision is competent 
even i the decision is erroneous in law as the 
custod Court has jurisdiction to decide such ques¬ 
tion. Lirtber the petitioner has romedy to file u 
regula suit.) 

(’38) 21 AIR 1938 Lah 357 (358) (DB). (Error bv 
lower ‘ourt in drawing cectain presumptions and 
concliuons is no ground for revision ) 

I See (13) 20 AIR 1933 Mad 097 (698, 699) (In 
the afeonce of objection by party Court is not 
bound .urn mot il to remit award under para 14 
High xmrt will not interfere in revision with 
decreei passed on award as made ) 

(’34) 21 AIR 1934 Mad 392 (394) • 57 Mad sik 
DB). Correctness of decis.on bised on Bench 

anottu BcTm? 6 ,ntCr,erM * ,U * <“ --ionf 
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I 

Vasudeva Iyer ,' 3 their Lordships of the Privy Council observed as follows : 

“The section applies to jurisdiction alone, tie irregular exercise, or the non-exercise of it, or the- 
illegal assumption of it. The section is not di/ected against conclusions of law or fact in whioh the 
question of jurisdiction is not involved.” 


Thus, an erroneous decision on a q: 
a ground for revision 4 unless, in arrivi 


istion of limitation or of res judicata is not 
at such conclusion, the Court has failed to 


[See also (’77) 3 Cal 243 (247) (DB). 

(•33) 20 AIR 1933 Lah 327 (328). 

(’36) 23 AIR 1936 Pat 490 (491).] 

[But see (’33) 20 AIR 1933 Mad 496 (496).] 

3. (’17) 4 AIR 1917 PC 71 (74) : 40 Mad 793 :/41 
Ind App 261 (PC). 

Also see the follotving cases : 

(’42) 1942 Oudh W N 624 (626). 

(’42) 29 AIR 1942 Sind 41 (41, 42) : ILR (l)ll) 
Kar 570 (DB). 

(’33) 20 AIR 1933 Oudh 240 (241). 

(’33) 20 AIR 1933 Oudh 534 (534) (DB). 

(’27) 14 AIR 1927 Cal 965 (966) (DB). 

(’31) 18 AIR 1931 Oudh 408 (410) (DB). 

(’29) 115 Ind Cas 176 (176) (Nag). 

(’32) 19 AIR 1932 AH 140 (140) (DB). 

4. (’43) 30 AIR 1943 Mad 245 (245). 

(’ll) 28 AIR 1941 Bom 271 (272) (DB). 

*(’84) 11 Cal 6 (8) : 11 Ind App 237 (PC). Wrong 

decision on a question of res judicata.) 

(’33) 20 AIR 1933 Lah 317 (3i8) : 14 Lah 51 (Do.) 
(’33) 20 AIR 1933 Mad 231 (231). (Do.) 
v’33) 20 AIR 1933 Lah 783 (783). (Quezon of 
limitation.) 

(’33) 20 AIR 1933 Rang 263 (263, 264) {Bp). 

(’32) 137 Ind Cas513 (513) (Lah). (Wrong ffcplica- 
tion of S. 19, Limitation Act.) 

(’12) 15 Ind Cas 33 (33) (All). (Wrong decision on 
a question of res judicata.) 

(’30) 17 AIR 1930 All 702 (701) (DB). (question 
of limitation.)* 

(’85) 9 Bom 432 (431) (DB). (Question of rjs judi¬ 
cata.) 

+ (’87) 11 Bom 488 (492) (DB). (Do.) 

*(’32) 19 AIR 1932 Bom 81 (82) (DB). (Db.) 

(’99) 1899 Pun Re No. 26, page 140 (144). (Do.) 
(’10) 1910 Pun Re No. 2: 6 Ind Cas 735 (736). (Do.) 
(’ll) 10 Ind Cas 679 (680) (DB) (Lah). (Df.) 

(’31) 32 Pun L R 130 (130). (Do.) 

(’21) 8 AIlll92lOudh54(55):21 Oudh Cas213. (Do.) 
(’15) 2 AIR 1915 Mad 907 (908). (Decision of a 
question of limitation is not one of jurisdiction.) 
f (’27) 14 AIR 1927 Mad 660 (661). (Do.' 

(’20) 7 AIR 1920 All 181 (181). (Do.) 

(’15) 2 AIR 1915 All 61 (55) (DB). 

(’25) 12 AIR 1925 All 161 (165). 

(’12) 39 Cal 473 (476) : 15 Ind Cas 547 (Q48). 

(’17) 4 AIR 1917 Cal 572 (572) (DB). 

(’28) 15 AIR 1928 Cal 189 (190). 

(’28 15 AIR 1928 Cal 202 (204) (DB). 

(’86 1886 Pun Re No. 22, page 39 (39) 

(’30 17 AIR 1930 Lah 112 (113). 

(’31 133 Ind Cas 439 (439) (Lah). 

(’78) 1 Mad 101 (102) (DB). 

(’10) G Ind Cas 745 (746) (Mad). 

(’08) 4 Nag L R 184 (186). 
t(’27) 14 AIR 1927 Nag 389 (389). 

(’30) 17 AIR 1930 Nag 88 (88). (A revision does 



not lie on the ground that burden of proving that 
an application was within time was placed on the 
wrong party.) 

(’18) 5 AIR 1918 Pat 390 (390) : 3 Pat L Jonr376 
(DB). (Whether a petition for the restoration of a 
suit is or is not barred.) 

(’22) 9 AIR 1922 Pat 308 (308). 

(’24) 11 AIR 1924 Pat 37 (38) : 2 Pat 800 (DB). 
(Notice to the auction purchaser should go within 
30 days of sale in a petition under O. 21 R. 90.) 
(’85) 1885 All WN 32 (33) (DB). (Dismissal of suit 
as time-barred.) 

(’12) 14 Ind Cas 52 (53) (DB) (All). (Wrongly 
treating an application under O. 21 R. 89 as 
time-barred though money was deposited within 
30 days.) 

(’26) 13 AIR 1926 Lah 355 (356). (Appeal held 
barred.) 

(’29) 16 AIR 1929 Lah 26 (27). 

(’27) 14 AIR 1927 Oudh 615 (615). (Suit dismissed 
as time-barred.) 

(’88) 1888 All W N 148 (149). 

(’98) 20 All 78 (79) (DB). (Suit wrongly held not 
barred.) 

(’27) 14 AIR 1927 All 358 (359) : 49 All 454. 

(Wrongly allowing a time-barred application to set 
aside an ex parte decree.) 

f (’12) 15 Ind Cas 679 (681) (DB) (Cal). (Where 
the lower Appellate Court held that the applica¬ 
tion under O. 21 R. 90 was not time-barred as the 
applicant was a minor, over-looking the fact that, 
when the sale took place, the father of the appli¬ 
cant was alive.) 

(’13) 19 Ind Cas 594 (595) (DB) (Cal). (Application 
to set aside execution sale wrongly held not narred.) 
f (’24) 11 AIR 1924 Lah 666 (667). (Granting 
application under O. 9 R. 13 which was barred.) 
*(’94) 17 Mad 410 (415, 416) (FB). (Admitted ap¬ 
peals after they had become time-barred.) 
f (’35) 22 AIR 1935 Mad 835 (838) : 59 Mad G2 
(DB). {Res judicata.) 

(’39) 26 AIR 1939 Lah 48 (48). (Decision that suit 
was barred as res judicata.) 

(’3C) 23 AIR 1936 Lah 100 (102). (Wrong decision 
on question of res judicata.) 

(’38) 40 Pun L R 461 (462) (DB). 

(’34) 21 AIR 1931 Pesh 103 (105). (Wrong decision 
on a question of limitation.) 

(’39) 26 AIR 1939 Mad 740 (742) : (1939) 2 Mad 
L Jour 353 (356)(DB). (Misinterpretation of limita¬ 
tion law.) 

[See (’15) 2 AIR 1915 Lah 209 (210). 

(’37) 24 AIR 1937 Pat 528 l530). (It is not 
the practice of the High Court to interfere in 
revision in the exercise of discretion by the Court 
below under S. 5, Limitation Act, even when the 
oxercise of that discretion is founded on a mistaken 
view of the law.)] 

Also see S. 11 Note 6. 
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consider all the necessary matters , 5 or has misapprehended the nature of the claims 0 or 
has not applied its mind to the question at all . 7 Similarly, an erroneous conclusion as 
to the admissibility or inadmissibility of evidence , 8 or an erroneous construction of a 
document , 9 or of the section of an Act , 1 0 or an erroneous appreciation of evidence 11 is no 


[See however (’12) 14 Ind Cas 711 (712) (DB) 
(Oudh). (Refusal to entertain an application on 
the ground of limitation or a wrongful enter¬ 
taining of an application which is barred by 
limitation is a good ground for interference in 
revision, the question of limitation in such cases 
being virtually one of jurisdiction.)] 

5. (’07) 1907 Pun L R No. 79, page 416 (419). 

(’06) Pun Re No. 121, page 462 (462). 

+ (’30) 17 AIR 1930 All 477 (478) (DB). 

6. (’13) 19 Ind Cas 5 (6) (Lab). 

7. (’97) 1 Cal W N 67 (G9) (DB). 

*(’33) 20 AIR 1933 Pat 132 (134). 

(’13) 18 Ind Cas 391 (392) (DB) (Cal). 

(’13) 18 Ind Cas 392 (392) (DB) (Cal). 

t (’16) 3 AIR 1916 Cal 651 (653) (DB). (An appli¬ 
cation to set aside ex 'parte decree.) 

(’38) 25 AIR 1938 Rang 87 (87) (DB). (Order with¬ 
out adjudicating on question of limitation —Inter¬ 
ference). 

(1G) 3 AIR 1916 Cal 907 (908) (DB). 

(’26) 13 AIR 1926 Cal 144 (445) (DB). 

(’20) 7 AIR 1920 Lah 346 (318). 

(’24) 11 AIR 1924 Lah G03 (604). 

i.o?) R 35 (38 > : 19 Ind Cas 425 (426). 

(’27) 14 AIR 1927 Mad 136 (437). 

(’21) 11 AIR 1924 Pat 36 (36) (DB). 

(’0*3) !90*> Upp Bur Rul C. P. Code 26 (27). 

t < 18 ± » AIR 1918 Tj °w Bur 141 (142) : 9 Low 
Bur Rul 71. 

C29) 16 AIR 1929 Rang 304 (306). 

( 12) 13 Ind Cas 21 (22) (All) 

(’85) 1885 All W N 257 (257) (DB) 

(’26) 95 Ind Cas 4 (5) (Lah). 

(>17) 4 AIR 1917 Mad 667 (667). 

( 18) o AIR 1918 Mad 1173 (1173). (Where plea 
Of limitation was not pressed.) 

( 2 -j) 12 AIR 1925 Oudh 34 (34). (Revision lies on 
a question of limitation.)) 

8. (’14) 1 AIR 1914 Cal 820 (827) (DB). (Holding 

evidence admissible.) b 

+ (’18) 5 AIR 1918 Pat C07 (608) (DB). (Do.) 

(’90) 1890 All W N 234 (234) (DB). (Holding 
evidence not admissible.) 

(’99) 23 Bom 177 (179) (DB). (Do ) 

(’99) 3 Cal W N 581 (583) (DB) (Do ) 

C06) 9 Oudh Cas 107 (108). (Do ) ' 

(’23) 10 AIR 1923 Cal 322 (322) (Do.) 

+ ( 29) 16 AIR 1929 Pat G33 (634). (Do.) 

*■(’27) 14 AIR 1927 Bom 664 (665) (DB) (Do ) 

9. ( 42) 29 AIR 1942 .Mad 113 (415) (DB) ( 

(’03) 1903 All W N 12 (12). ' ' 1 1 '* 

(’34) 21 AIR 1931 All 530 (530, 531). 

(’34) 21 AIR 1934 Lali 67 (67) : 15 Lah 305 
(’91) 1891 Pun Re No 60, page 307 (308) 

:j- -?*! 1 * 1918 C *' 927 < 9 * 7 ) : «Cal 5 
( 2>) 12 AIR 1925 Pat 318 (319) 

(’28) 15 AIR 1928 Lah 713 (713) 
r t 23) D J o 0 t AIR 1923 A » 289 (2C9). (Question of in- 
raeaning 1 ) >n ° f document Cil Pable of more than one 

t (’28) 15 AIR 1928 Lah 284 (285). 


19 (DB). 


f, 39) 26 AIR 1939 Sind 360 (360) : ILU 1939 Kar 
342 (342) (DB). (Question of construction of 
Jocument.) 

(’15) 22 AIR 1935 Mad 160 (161). 

(•J5) 22 AIR 1935 Lah 971 (971). 

[See (’37) 24 AIR 1937 Oudh 193 (194): 13 Luck 
11 (DB). (Wrong construction of scheme framed 
mder S. 92, C. P. Code.)] 

[But see (’27) 14 AIR 1927 Lah 44 (45). (Mis- 

,.^ S .^ uc ‘i° n ° f . P^ adin S s i9 ground for revision.) 
( 3,) 23 AIR 1936 Lah 801 (802). (Where a docu- 
nent cannot possibly bear the construction that 
lus been placed by the lower Court on it, and it-; 
merpretation is clearly wrong the High Court has 
juisdiction to revise its decree.)] 

iO (05) 32 Cal 572 (575) (DB). (Erroneous 03 ,, 
stru.tion of section 47.) 

(' 86 ) .3 Cal 90 (93) (DB). 

(’03) :0 Cal 397 (400) (SB). 
(’18)c AI R19l8Cal89G(897)(DB). (Section 10 . 

oarm-s Act.) 

J , ou , r 3 i 9 (351) ' (Misconstruction of 
r). ~o( 2 ) (in) of the Bengal Tenancy Act.) 

t(’3G;23 AIR 1936 All 449 (450) (DB). (Judge 
commttmg error of law in interpreting section of 

Act—Je does not act with material irregularity or 
.,®*® rc * e Jurisdiction not vested in him.) 

189 f,B) IR 1937 Ma<1 36 (3?) : ILR < 1937 > Mad 

( ta 1 t ) io 8 „o n , d O C 2 2 l 9 i 8 ) 39) (Mad) - (W ‘° nS 

(SeCli ° n 

( ? 6) ^ 3AIR 1928 Mad 319 (320). (Error by Court 
m con truing rules for election in disposing of an 
electioi petition.) 1 ° 

( held 1 fhf I H 1928 199 (199) - (Wbeie it v/as 

held tht tho result of an election hud been mate- 

ballot apera ) J 11,0 impr0per ro ' cction 

f leo«T , nn 2 - 7 Matl 'r N y38 (8i0 >- (Construction of 
H^.il p.jvi8ions—I wo meanings possible ) 

‘ -U 9 J,„rco„Ytr N uo 8 ,^T 3HU1S) - (,;,CCti ° n rUl '- S 

( - ) C 1 on^ H cti„ 9 n 9 of M , ad 257 <257 >- O-Meetiom rn,cs 

, £ 8 l| 5 loLVAc?) M,,d 983 

( J J -Pi J9 ‘i 5 373 ( 37 *)- (Article 75 of 

flio Jjintation Act.) 

( 11 .lit 1024 Ran" /•>i / \ r , 

S. 92. Ividence Ac?)° { 1 (^construing 

(’ 21 ) 64 ad Cas 563 (564) (Cal). (Erroneous eon 
etructio of the rules framed by the Hi^h Court l 

j S nboif„'£sis r::r & •“«<«■* 

(f“ ( 20) 10 All! 1929 Bang 210 (lii) 

KfMoTST-" pri - p >« of So-V: 

11. (’13)10 AIR 1943 l>esh 54 (56). 
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ground for revision. Similarly, an erroneous decision as to what constitutes a material 
irregularity in setting aside an execution sale is no ground for revision. 12 But where a 
particular question of law has been decided in one way by a High Court or by the Privy 
Council, the failure of a subordinate Court to follow such a binding precedent is an illegal 
or irregular exercise of jurisdiction, with whfcb the High Court will interfere. It is not 

a mere error of law. / ... 

14 Error of procedure. — An ^ror of procedure in the exercise of jurisdiction 

is an irregular exercise of jurisdiction and.Jf the irregularity is material, may be interfered 
with in revision. 1 An error of procedure resulting in a failure of just.ce is a material 
irregularity within the meaning of cl. <c).? Where a Court disposes of a case not raised by 
the parties and to which evidence had iiot been directed, 3 or where it entertains a suit 
without the permission required therefor under 0.1 R. 8, 4 it commits a material .rregulanty 
in the exercise of jurisdiction. See Note J2 above for a full discussion. 

IS. Wrong decision of low.r Appellate Court as to the jurisdiction of 
the trial Court. — As has been seen h Notes 10 and 11, where the trial Court erroneously 
thinks that it has, or that it has no jurisdiction to act in a particular manner or to pass a 
particular order there is either an illegal assumption of jurisdiction or a failure to exercise 
the ^jurisdiction 1 which it has. But sXpose the order of the trial Court as to its own 
jurisdiction is appealed against and tie Appellate Court either confirms such order ol 
reverses it, can the lower Appellate durt itself be said to have exercised a junsd,scho 
not vested in it or to have failed |o exercise a jurisdiction which it has or to have 
esercised its jurisdiction illegally or jitb material irregular,ty ? According 


(•19) 6 AIR 1919 Mad 796 (797). 

+ (’30) 17 AIR 1930 Mad 225 (226). 

<•22) 9 AIR 1922 Lab 290 (290) : 3 Lab.79 
(-08) 1908 Pud L R No. 208, page 665 (666 
\ (’10) 6 Nag L R 49 (50) : C Ind Cos 42 (429). 
(One item of evidence has been given undujweigbt 
or misappreoiated.) 

(’94) 16 All 39 (40). 

(-99) 21 All 181 (183) (DB). . 

Also see Govt, of India Aot, 1915—S.107 : ote 

12. (’32) 19 AIR 1932 All 140 (140) (DB). 

(>29) 16 AIR 1929 Oudh 26 (29) : 4 Luck f». 

(’94) 21 Cal 799 (806) (DB). , x „ 

(*13) 18 Ind Cas 715 (717, 718) (DB) (Cal). 

13. (’33) 20 AIR 1933 Mad 94 (95). 

(-37) 24 AUl 1937 RaDg 197 (198). 

Also see Note 12. 

1 +(’16) 3 Allt 1916 Mad 1164 (116-i (DB). 
(Order without Riving opportunity to tie other 

side to put forth its cusc.) L . i• 

(’35) 22 AIR 1935 Bom 216 (218). (Rema^ m d s- 
regard of method of procedure enjoined py Code 

iimounts to material irregularity.) . J Pn , oq * 

(’14)1 AIR 1914 Cal 388 (390, 391) : 4|Ciaj 3-3 
(DB). (In thia case it was held tlfct there 
was no error of procedure to justify interference.) 

| But see (’20) 7 AIR 1920 Pat 567 (56$: 4 I at 
I, Jour 642 (DB). (Error of procedureIheld not 

to be within the section.)] 

2. (”20) 7 AIR 1920 Pat 82 (84). 

3. f (-24) 11 AIR 1924 Pat 341 (312). 

4. (’27) 11 AIR 1927 Rang 134 (134). 

Note 15 

1. (’13) 1913 All W R H C 133 (131). 


*(’30) 17 AIR 1930 All 713 (717, 720, 721):53 All 

\ {'38)^25 AIR 1938 All 17 (18) : I L R (1938) All 
40 (DB). 

*(’86) 8 All 111 (113) (FB). 

(’30) 17 AIR 1930 All 158 (160) (DB). 

(’26) 13 AIR 1926 All 58 (61) : 48 All U>B)* 
The following cases are, in view of the B'uu 
Bench Ruling in AIR 1930 All 713: 53 All 

no longer good laiu : 

(’98) 1898 All W N 74 (75) (DB). 

(’18) 5 AIR 1818 All 415 (415) (DB). 

(’21) 8 AIR 1921 All 226 (227) : 43 All 334 (DB). 
(’21) 8 AIR 1921 All 236 (237) (DB). 

2. (’39) 26 AIR 1939 Bom 485 (485, 486) : I L R 
(1939) Bom 472. 

(•91) 15 Bom 148 (151, 152) (DB). 

(’92) 16 Bom 608 (617, 618) (DB). 

(’28) 15 AIR 1928 Bom 548 (549) (DB). 

[Sec (’96) 20 Bom 50 (53) (DB)]. 

3. (’05) 32 Cal 146 (153) (DB). (1 Cal W N 626 

dissented from.) 

(’20) 7 AIR 1920 Cal 977 (977). 

4. (’40) 27 AIR 1940 Mad 821 (822). 

*(’15) 2 AIR 1915 Mad 1223 ( 1229 , 1235) : 39 Ma 

195: 18 Ind Cas 555 (560, 565) (FB). 

(-16) 3 AIR 1916 Mad 739 (739). 

(’29) 16 AIR 1929 Mad 396 (398) (DB). 

(’30) 17 AIR 1930 Mad 216 (216, 217). 

5. See (’22) 9 Am 1922 Pat 525 (526) 

a oft AIR 1941 Nag 278 (279. 281 282) : 

I L, R (1941) Nag 543 (DB). (AIR 1 937 Nag 3 : 
I L R (1937) Nag 97 held correctly decided.) 


1 Pat 232 



REVISION 


[S 115 N 16) 1121 


the Appellate Court is revisable under s. 115. There is a difference of opinion in the Lahore 
High Court 7 and the Oudli Chief Court. 6 It has also been held in the undermentioned 
cases 9 that the order of the Court of the first instance can itself be revised notwithstanding 
that it was appealed against. 

16. “May make such order in the case as it thinks fit.” — When once 
the jurisdiction to revise is established, there is no limitation imposed on the power of the 
Court as to the mode of disposal. 1 The High Court may finally dispose of the case itself 2 
or pass any other order which may satisfy the justice of the case. 3 What the order should 


(•82) 19 AIR 1932 Nag 70 (71): 28 Nag L R 54. 
(’34) 21 AIR 1934 Nag 257 (258). 

7. (’22) 9 AIR 1922 Lah 100 (101). (Revision lies.) 
(’23) 10 AIR 1923 Lah 412 (413). (Do.) 

(•25) 12 AIR 1925 Lah 174 (174). (Do.) 
f (’29) 16 AIR 1929 Lah 605 (606). (Do.) 

(’301 17 AIR 1930 Lah 611 (612). (Do.) 

(’34) 21 AIR 1934 Lah 536 (537).(No revision lies.) 
(’24) 11 AIR 1924 Lah 349 (350). (Should only be 
exercised in exceptional cases to remedy an in¬ 
justice.) 

(’86) 1886 Pun Re No. 46, p. 87 (88) (DB). (No 
revision lies.) 

(’ll) 1911 Pun Re No. 4:91. C. 674 (675). (Do.) 
(’13) 19 Ind Cas 237 (238) (DB) (Lah). (Do.) 

(’24) 11 AIR 1924 Lah 278 (279). (Do.) 

(’26) 13 AIR 1926 Lah 47 (47). (Do.) 

(’29) 16 AIR 1929 Lah 83 (84). (Do.) 

(’30) 128 Ind Cas 51 (51) (Lah). 

8. (’43) 30 A I R 1943 Oudh 307 (307) (DB). (Ap¬ 
pellate order confirming lower Court’s order that 
Revenue and not Civil Court had jurisdiction—Re¬ 
vision lies.) 

(’42) 29 AIR 1942 Oudh 370 (371) (DB). (Appellate 
order setting aside order under O. 7, R. 10 and 
directing trial Court to dispose of suit according to 
law is merely interlocutory — No revision lies ) 
(’42) 29 AIR 1942 Oudh 480 (481). 

(’05) 8 Oudh Cas 257 (259). (Revision lies.) 

(’29) 16 AIR 1929 Oudh 91 (92) : 4 Luck 317 
(DB). (Do.) 

C2G) 13 AIR 1920 Oudh 31 (32). (Docs not lie.) 

(’30) 17 AIR 1930 Oudh 2 (3) : 4 Luck 667 (DB). 
(l>o.) 

9. (’41) 28 A I R 1941 Nag 278 (279, 281, 282) : 

I L R (1941) Nag 543 (DB). (High Court can act 
sno motu and revise the order of the first Court 
although it is moved by a motion to revise the * 
order of the appellate Court.) 

\ (’26) 13 AIR 1926 All 58 (61) : 48 All 168 (DB). 
(’34) 21 AIR 1934 Lah 108 (108). 

(’32) 19 AIR 1932 Nag 70 (71) : 28 Nag L R 54. 
(’74) 11 Bom H C R 194 (195) (DB). 

(’33) 20 AIR 1933 Lah 210 (211). 

[See also (’42) 29 AIR 1912 Mad 741 (741, 742). 
(Lower 'appellate Court wrongly entertaining 
appeal and dismissing it on merits—High Court 
in second appeal can only set aside incompetent 
appellate order-interference with trial Court’s 
order can be only in revision.) 

('71)6 Mad H C R 360 (363). 

(’25) 12 AIR 1925 Oudh 163 (163.)J 

Note 16 

1. (’41) 28 AIR 1941 All 215 (216). (Entire pro¬ 
ceedings are open to revision.) 


(’98) 1898 Pun Re No. 41, page 141 (148) (DB). 

2. (’98) 1898 Pun Re. No. 41, p. 141 (148) (DB). 
(’32) 19 AIR 1932 Mad 714 (716). (Appeal enter¬ 
tained against a non-appealable order—High Court 
in addition to setting aside the appellate order can 
also revise the order of the fir3t Court if necessary 
and justified.) 

(’22) 9 AIR 1922 Pat 359 (360) : 4 Pat L Jour 195 
(DB). 

(’35) 22 A I It 1935 Pesh 21 (22). (Under S. 115, 
C. P. Code, in cases where a Court below has fail¬ 
ed to exercise jurisdiction vested in it, the High 
Court may pass such orders a9 it thinks fit, and 
it is not incumbent upon the High Court to re¬ 
mand the case for exercise of that jurisdiction by 
the Court below.) 

(’38) 25 AIR 1938 Oudh 107 (108) : 14 Luck 13 
(DB). (The Chief Court has power under its revi- 
sional jurisdiction to amend decree so as to make 
it conform with the judgment.) 

(’81) 3 All 203 (205, 206) (FB). 

(’31) 18 AIR 1931 Lah 748 (749). 

3. (’42) 29 A I R 1942 Mad 296 (297) (DB). (Con¬ 
tention of petitioner upheld by lower Court but 
rejected by High Court—Petitioner should be given 
opportunity to establish subsidiary contention 
which he would have raised in lower Court had it 
rejected his contention.) 

(’81) 3 All 417 (420) (DB). 

(’33) 20 AIR 1933 Cal 559 (560) (DB). 

(’19) 6 AIR 1919 All 76 (76) : 42 All 18 (DB). 

(’17) 1 AIR 1917 Mud 223 (221) (DB). (May ox- 
punge seditious, blasphemous, or irrelevantly 
scandalous or indecent remarks in the judgment j 
(’02) 6 Cal W N 346 (348) (DB). 

(15)2 AIR 1915 Oudh 171.(172). (When pre¬ 
emption money deposited on last day was not sent 
to bank in time due to mistake of Court, order 
refusing to deliver property was set aside.) 

(’36) 23 AIR 1936 Lah 909 (910). (Time fixed by 
lower appellate Court already expired and appeal 

dismissed for want of payment of court-fees_ 

High Court, even then, can extend time in revi¬ 
sion.) 

(’36) 23 AIR 1936 Nag 140 (1 13): ILK (1936) Na- 
188. (When High Court as a Court of revision^ 
under its inherent powers to remand, remands a 
case for further evidence on an issue and findings 
retaining seisin of the case, it has no power °to 
scrutinize or review the evidence — The powers of 
that Court are limited by S. 115 and all it can do 
is to determine whether the lower Court exercised 
its jurisdiction with material irrogulurity in arriv- 

mg at the finding it did on the issue remanded to 
it tor trial.) 
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he in any particular case will depend on the circumstances of that case. 4 As a general 
rule, when justice has been done between the parties, the High Court will very rarely 
interfere with the findings of fact or the orders of the lower Court. 5 Similarly, where the 


4. (’03) 27 Bom 563 (574) (DB). (Where the Court, 
instead of remitting the case for a new trial, re¬ 
versed the decree dismissing the suit and passed a 
decree for the plaintiff.) 

5. (’43) 30 AIR 1943 Pesh 54 (56). 

(’42) 29 AIR 1942 Pat 293 (295). 

(’15) 2 AIR 1915 All 241 (242). 

(’32) 19 AIR 1932 Oudh 156 (158) : 7 Luck 642 
(DB). 

(’94) 18 Bom 449 (452) (DB). 
f (’04) 28 Bom 458 (460) (DB). 

(’ll) 36 Bom 123 (126) : 12 Ind Cas 709 (710) 
(DB). (When fresh documentary evidence cannot 
be taken by a collector revising a Mamlatdar’s 
order.) 

(’04) 8 Cal W N 621 (624) (DB). (Revision of resto¬ 
ration order on ex 'parte decree.) 

( 09) 36 Cal 189 (191, 192) : 1 Ind Cas 741 (742) 
(DB). (Order under old Section 108.) 

(’09) 1 Ind Cas 151 (152) (DB) (Cal). 

(’22) 66 Ind Cas 127 (128) (DB) (Cal). 

(’25) 12 AIR 1925 Cal 1223 (1225) (DB). 

(’26) 13 AIR 1926 Cal 245 (246) (DB). (Amend¬ 
ment of a patently wrong decree.) 

(’29) 16 AIR 1929 Cal 78 (80) : 55 Cal 1084. 
(Where the evidence was not taken down in a 
manner provided by O. 18 but was dictated to the 
stenographer, who typed it and was later verified 
and signed by the Judge.) 

(’36) 23 AIR 1936 Pesh 213 (214). 

(’34) 21 AIR 1934 Pesh 103 (105). (Concurrent 
findings of Courts below cannot be interfered with 
in revision.) 

(’32) 19 AIR 1932 Cal 441 (442) : 59 Cal 311. 
(Notice not taken in the prescribed way—No pre¬ 
judice—Will not be interfered with.) 

(’01) 1901 Pun Re No. 19, p. 63 (65) (DB). 

(’02) 1902 Pun Re No. 36, p. 135 (139) (FB). (A 
Divisional Judge hearing an appeal which be can¬ 
not hear.) 

(’03) 1903 Pun L R No. 14, page 32 (33). 

(’04) 1904 Pun L It No. 73, page 266 (268). 

(’07) 1907 Pun Re No. 125, page 611 (613). (Lower 
Court hearing an appeal triable by a superior • 
Court.) 

(’10) 1911 Pun Re No. 1 : 8 Ind Cas 733 (735). 

(’ll) 1911 Pun Re No. 93 : 11 Ind Cas 445 (446). 

(An oral acknowledgment of a debt.) 

(’ll) 9 Ind Cas 744 (745) (Lali). 

(’12) 13 Ind Cas 720 (720) (Lab). (Error on a 
technical point.) 

(’32) 19 AIR 1932 Mad 223 (224). (Do.) 

(’13) 18 Ind Cas 251 (251) (Lab). (Objection to 
jurisdiction not raised — No failure of justice — 
Will not be revised.) 

(’19) 6 AIR 1919 Lab 297 (297). (Where a certain 
inadmissible evidence was admitted.) 

\ (’23) 73 Ind Cas 873 (873, 874) (Lab). 

(’26) 96 Ind Cas 822 (823) (Lab). 

(’27) 14 Allt 1927 Lab 55 (55, 56). (No revision, 
as petitioner had acquiesced in the order setting 
aside the ex parte decree.) 


(’29) 16 AIR 1929 Lah 777 (777) (DB). (Surety 
claiming discharge in revision on ground of dis¬ 
missal of suit againBt principal — Revision not 
competent.) 

(’32) 19 AIR 1932 Lah 305 (306). 

(’98) 8 Mad L Jour 149 (151) (DB). (When small 
cause was tried in ordinary way and also in appeal 
without objection.) 1/ 

(’14) 1 AIR 1914 Mad 298 (298). (Refusing to 
amend a plaint at a late stage.) ' - 

(’15) 2 AIR 1915 Mad 335 (335) (DB). (New defen¬ 
dants added — Plaint not’amended — Defendants 
not prejudiced.) 

(’16) 3 AIR 1916 Mad 882 (882) : 39 Mad 882. 
(Extending time for payment of mortgage money.) 

(’18) 5 AIR 1918 Mad 1060 (1062) (DB). (Land 
acquisition Judge reviewing an order passed by 
him under the Land Acquisition Act though with¬ 
out power.) 

(’22) 9 AIR 1922 Mad 63 (65). 

(’24) 11 AIR 1924 Mad 586 (586) (DB). (Where 
S. 151 was applied for S. 47 but the order was 
just.) . • • 

(’26) 13 AIR 1926 Mad 1059 (1060). (Where lower 
Court granted extension of time allowed by tbe 
decree from 2 to 6 months, applying Ss. 148 and 
151 though none of the provisions applied.) 

(’27) 14 AIR 1927 Mad 1009 (1009) (DB). (Order 
as to costs acquiesced in cannot be challenged in 
revision.) 

(’29) 16 AIR 1929 Mad 790 (791). (Plaint with 
defective or no signature, filed with plaintiff’s 
knowledge.) 

(’24) 11»AIR 1924 Nag 293 ( 294 ). (Wbereexecution 
sale was held only 29 days after the proclamation.) 

(’22) 9 AIR 1922 Pat 315 (316) : 1 Pat 68 (DB). 
(Though the order passed by the Court below was 
passed on an invalid reference to the Civil Court 
by the Land Registration Deputy Collector under 
S. 55 of the Land Registration Act (VII B. C. of 


1876.) . _. 

’25) 12 AIR 1925 Pat 36 (37) : 3 Pat 778 (DB). 
(Lower Court’s order under S. 151, C. P. C., 
passed without jurisdiction setting aside its own 
decree is not revisable where the decree would have 
been successfully avoided in review.) 

’26) 13 AIR 1926 Pat 218 (222) : 5 Pat 36 (FB). 
(Restoration though O. 9 R. 4 did not apply.) 

’29) 16 AIR 1929 Rang 198 (200). (Appellate 
Court though without power deciding rightly a 
case under S. 73, C. P. Code.) 

13) 7 Sind L It 186 (187) : 24 Ind Cas 831 (831) 

(DB). (Where a Court allowed interest to a party 
when the merits of the case did not entitle him to 
interest, and tbe Court, on an application under 
S. 152, C. P. Code, modified its judgment by dis¬ 
allowing such interest.) , T qo7 

14) 1 AIR 1914 Sind 61 (62) : 8 Sind L R 327 
(DB). (Where S. 151 was applied to rectify a mis¬ 
take of the Court and to restore an execution peti¬ 
tion, it will not be interfered with.) 
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interference is likely to work not in the interest of justice but rather against it, the High 
Court will not interfere. 0 Where, however, a particular order creates an anomalous 
position 7 or leaves the matter in a muddle, 8 the High Court will set it aside in revision. 
Thus, while a Small Cause Judge returned a plaint which had been returned by the 
Munsif to be presented before the former and the Munsif adhered to his previous order 
the High Court is entitled to make such an order as would enable the plaintiff to have 
his action tried. 9 But a party who, by his conduct creates a particular position, cannot 
in revision, seek to set it aside. 10 


16a. Nature of order made in revision against a decree. _ An order 

passed in revision from a. decree is a decree as much as an appellate decree. 1 

But, an order dismissing a petition for revision does not substitute a decree of 
the re visional Court for that of the Court below. When a revising Court refuses to exercise 
its power of revision, it does not confirm any decree but merely declines to interfere 
leaving the decree of the Court below intact as the decree of that Court. 2 


17. Laches in making the application. — Applications in revision are not 
governed by any law of limitation. 1 Revision is a purely discretionary remedy. It is a 
privilege and not a right and corresponds to the remedies in England known as certiorari 
and mandamus. The invariable rule in all these cases is that the party aggrieved must 


[See (*41)28 AIR 1941 Nag 261 (263). (The 
‘justice’ referred to in the above rule, however, 
relates to a right to which a party has a legal 
claim and not purely moral claim—If plaintiff's 
auit is barred by time, the above rule does not 
apply.) 

(*32) 19 AIR 1932 Mad 157 (158). (Revision 
against order disallowing objections to award— 
Mere illegality is not enough, but there must be 
some harm resulting from such illegality.) 

(’20) 7 AIR 1920 All 112 (115) : 42 All 626 (DB). 
(Order setting aside an order rejecting an appeal 
for failure of the appellant to give security for 
costs.) 

( 25) 12 AIR 1925 All 51 (52). (When a suit was 
disposed of as a small cause without objection.)] 
l«Sf« also ('ll) 28 AIR 1911 Mad 17 (17, 18). 
(Failure to object to maintainability of appeal 
does not make appellate order valid — But it can 
be taken into consideration by High Court whe¬ 
ther it should interfere in revision from appellate 
decision.)] 

Also see Note 2. 

6. ( 30) 17 AIR 1930 Lab 417 (418). (Order extend¬ 
ing time under 8.5, Limitation Act, for a petition 
under S. 9, Provincial Insolvency Act.) 

( 33) 20 AIR 1933 All 154 (155)(DB). (Application 
under O. 1 It. 8 held to be mala fide and hence 
dismissed— Held , order should not be interfered 
with.) 

C25) 12 AIR 1925 All 261 (266) (DB). 

<’9H) 28 Bom 458 (460) (DB). 

(’ll) 12 Ind Cas 903 (903) (Low Bur). 

(’31) 18 AIR 1931 Cal 425 (427). 

(’05) 1905 Pun L R No. 109, page 423 (424). (Ex 
parte decree set aside in 30 days after date of 
order.) 

C08) 31 Mad 414 (415). 

C14) 1 AIR 1914 Mad 159 (16U). (Where a peti¬ 
tion under 8. 195, Cr. I*. Code, was wrongly dis¬ 
missed for default and subsequently restored.) 


( 28) 15 AIR 1928 Mad 559 (560). (Amendment of 
plaint to bring case within the Court’s pecuniary 
jurisdiction at late stage allowed though irregular 1 
(’25) 12 AIR 1925 Pat 153 (154). (Where S. 148 
was applied to extend time to a conditional order 
for payment of costs though it did not apply ) 
('30) 17 AIR 1930 Pat 279 (280). 

(’21) 8 AIR 1921 Oudh 168 (169). 

C38) 25 AIR 1938 Pat 447 (449). (The High Court 
under S. llo, C. I*. Code, ought not obviously to 
interfere in revision so as to restore an order 
which itself is without jurisdiction, or founded 
on irregularity in the exercise of jurisdiction 
although the order under revision is one without 
jurisdiction.) 

[See also (’40) 27 AIR 1940 Pat 670(671). (High 
Court will not interfere in revision where such 
interference will lead to contradictory orders )| 

7. f (’27) 14 AIR 1927 Lah 435 (439) : 8 Lah617. 

( 33) 20 AIR 1933 Bom 245 (250). (Two appeals and 

one revision in cases disposed of by one judgment 
— Decision of lower Court bold to bo wrong 7n ap¬ 
peals— Revision should also be allowed ) 

8. (’42) 29 AIR 1942 Pat 293 (295). 

(’25) 12 AIR 1925 All 202 (202) (DB) 

(’32) 19 AIR 1932 Bom 210 (213). . 

9. U’ 22) 9 Allt 1922 Pat 368 (369). 

C34) 21 AIR 1934 Nag 257 (258). 

Aleo see O. 7 R. 10, Note 12. 

10. (’86) 9 Mad 451 (452) (DB). 

t (’04) 28 Bom 264 (271, 275) (DB). 

Note 16a 

1 t (’31) 21 AIR 1934 All 134 (135) : 56 All 608 
(In the Allahabad High Court a decree is invari* 
ably prepared in such cases.) 

2. (’35) 22 AIR 1935 Pesh 91 (go) 

Note 17 

1. (’12) 29 AIR 1912 Pat 251 (251) - 21 Pat 107 
(DB). (Usual practice of the Court is not to enter 
tain applications presented beyond 90 dav« 1 
(’33) 20 AIR 1933 Pesh 51 (52). * } 
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come to the Court at the earliest possible moment. When, therefore, there has been a 
great and unexplained delay or laches in making the application, the Court will refuse to 
interfere. 2 Where, however, the petitioner is not to be blamed for the delay 8 or where 
there are exceptional circumstances 4 the High Court will not refuse to exercise its powers 
under the section. Thus, when the petitioner failed in his attempt to set aside an ex parte 
decree and then filed a suit to vacate the same for want of jurisdiction but the Court held 
that the relief could not be granted, and then a revision was preferred to the High Court, 
the circumstances were held sufficient to explain the delay in applying for revision. 6 The 
practice of the High Court of Patna is to entertain applications in revision only if they 
are filed within three months of the date of the order sought to be revised. 6 


18. Application in revision treated as appeal. — Where an application for 
revision is filed in a case in which an appeal lies, the Court may treat the petition as an 
\Sce (’42) 29 AIR 1942 Oudli 340 (341) (DB). (No ^’26) 13 AIR 1926 All 228 (228, 229). (7 months.) 


special period is prescribed for an application for 
revision and therefore if any article is applicable 
it is Art. 181 of the Limitation Act which pre¬ 
scribes a three years’ period from the time when 
the right to apply accrues.) 

(’40) 27 AIR 1940 Rang 91 (93) : 1940 Rang L R 
237. (According to the practice in the Rangoon 
High Court, revision application may be filed at 
any time within 90 days of the order.) 

(’36) 23 AIR 1936 Sind 172 (173) : 30 Sind L R 
271 (D13). (The period of 90 days provided by 
the Rules of the Sind Court in case of a revision 
application is subject to the High Court’s dis¬ 
cretion.)] 

2. (’42) 29 AIR 1942 Oudh 392 (393). (Ordinarily 




*(’83) 7 Bom 341 (372) (FB). 

(’74) 22 Suth W R 522 (523) (DB). 

(’78) 2 Cal L Rep 545 (547) (DB). 

(’76) 1876 Pun Re No. 50, page 92 (93)(DB). (Eight 
and half months.) 

(’90) 1890 Pun Re No. 34, page 92 (94). 

(’ll) 10 Ind Cas 129 (130) (Lab). (Two months.) 

(’ll) 10 Iud Cas 183 (186) (Lah). (Preliminary 
order unchallenged till after the enquiry had been 
made and final order passed.) 

(’13) 18 Ind Cas 795 (795) (Lah). (17 months’ 

f (’14)* 1 AIR 1914 Lah 249 (250) : 1914 Pun Re 
No. 25 (DB). (One year.) 

(’ll) 12 Ind Cas 169 (170) (Mad). 


if an application is tiled beyond the period of limi-tx^(’14) 1 AIR 1914 Mad 299 (299). (Eight months 




tation prescribed for an appeal it ought to be con¬ 
sidered to have been unduly delayed.) 

(•42) 29 ALE 1942 Pat 251 (254) : 21 Pat 197 (DB). 
(Decision on preliminary issue as to maintainability 
of application—Unsuccessful party not challenging 
decision in revision — Revision after final decision 
—Interference on preliminary point.) 

(’17) 4 AIR 1917 All 215 (215) (DB). (Where the 
order complained of was passed very early and the 
applicant took part in the proceedings and lost and 
then came in revision to set aside the 6arae.) 

(•38) 25 AIR 1938 All 98 (100): I L R (1938) All 
148 (DB). (Nine months.) 

t (’36) 23 AIR 1936 Oudh 185 (187) : 12 Luck 52 
(DB). (Interference in revision being discretionary 
the practice of the Chief Court is to refuse to enter¬ 
tain applications for revision if they are made too 
late and to demand an explanation from the appli¬ 
cant for the delay in case the application is made 
more than ninety days after the passing of the 
order.) 

(’35) 22 AIR 1935 Lah 120 (121). (Considerable 
delay in filing a petition is not in itself a sufficient 
ground for rejeting the petition where once it 
has been admitted to hearing.) 

(’33) 20 AIR 1933 Lah 175 (176). (Delay of ono 
year.) 

(’09) 1 N W P H C R 271 (272) (DB). 

+ (’82) 4 All 154 (154). (Application made after 17 

4* • 4 V _1 4. 5 . _ . t 


from date of order and after an inexcusable delay 
of five months.) 

(T8) 5 AIR 1918 Oudh 116 (117). (Where a plaint 
was returned by the Court of first instance for 
presentation to the proper Court and the plaintiff 
delayed long after the order of return and also after 
the lower appellate Court’s order.) 

(’21) 8 AIR 1921 Oudh 141 (142): 24 Oudh Cas 282. 
(’23) 10 AIR 1923 Ondh 272 (272). (One year.) 
(’25) 12 AIR 1925 Oudh 608 (608). (Three years 
of unexplained delay.) 

(’30) 17 AIR 1930 Oudh 496 (496) (DB). 

[See also (1900) 1900 Pun L R No. 7. (Extreme 
remissness of petitioner.)] 

*3. (’84) 6 All 125 (126) (DB). 
f (’36) 23 AIR 1936 Oudh 185 (187) : 12 Luck 52 
(DB). (If the applicant was not a party to any of 
the orders which he seeks to revise and they were 
all passed behind his back and without notice to 
him, the delay on the part of the applicant should 

bo condoned.) , _ 

(’28) 15 AIR 1928 Mad 528 (530) : 51 Mad 672 

(DB). 

4. (’42) 29 AIR 1942 Mad 757 (758). 

(’15) 2 AIR 1915 Cal 290 (291) (DB). 

(’22) 9 AIR 1922 Mad 63 (64). 

(’69) 11 Suth W R 56 (57). 

{See also (’30) 17 AIR 1930 Oudh 496 (496) (DB).] 

5. (’29) 10 AIR 1929 Oudh 383 (383). 


months against order setting aside an eaeout.on ^ t ^ ^ ^ ^ ^ (254)i; 21 Pft , 197 

(’10) 8 Ind Cas 529 (529) (All). (Delay of five and 
half months.) 


(DB). , v 

(’33) 20 AIR 1933 Pat 582 (582). 
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appeal, provided the same was filed within the time prescribed for filing the appeal 1 and 
provided the proper court-fee is paid. 2 In cases where the time for filing the appeal had 
expired on the date when the revision was converted into an appeal, the Court has ample 
jurisdiction to excuse the delay under s. 5 of the Limitation Act. 3 If a revision is treated 
as a second appeal ex parte, the respondents are not precluded from showing that no 
second appeal lay. 4 An application for revision to the High Court cannot be returned for 
presentation as an appeal to another Court. 6 

19. Appeal treated as an application in revision. — In cases where no 
appeal lies but an appeal is wrongly preferred, the Court has a very wide discretion to 
allow the appeal to be treated as a petition for revision, where the conditions of S. 115 are 
satisfied. 1 


Note 18 

1. *(’98) 25 Cal 757 (778) (FB). (Suit to file an 
award which was rejected on objection by opposite 
party on the ground that there was no reference 
at all to arbitration.) 

(’32) 19 AIR 1932 Bom 77 (78). 

(’34) 21 A*IR 1934 Pat 281 (282). 

('ll) 10 Ind Cas 51 (53) (Cal). (Order setting aside 
a sale under O. 21 It. 89.) 

(’ll) 10 Ind Cas 542 (543) (DB) (Cal). (Where the 
lower Court wrongly refused to entertain an appeal 
as being barred by limitation.) 

(’15) 2 AIR 1915 Cal 2G8 (271) (DB). 

(’84) 7 Mad 555 (556) (DB). (Application presented 
us an appeal — But amonded and received as an 
application under this Section — But ultimately 
held that an appeal lay und therefore treated as an 
appeal.) 

(’19) 6 AIR 1919 Mad 358 (358). 

(’25) 12 AIR 1925 Pat 16 (17) : 3 Pat 344 (DB). 
(’15) 29 Ind Cas 678 (678) (U P B It). 

(’17) 4 AIR 1917 Upp Bur 9 (10) : 2 Upp Bur ltul 
106. (Second appeal.) 

(’27) 14 AIR 1927 All 120 (120) : 49 All 178. (Ap¬ 
peal admitted as revision can again be treated as 
appeal.) 

Also see Section 149 Note 11. 

2. (’43) 30 AIR 1943 Cal 177 (179) (DB). 

(1900) 23 Mad 101 (104) (DB). 

(.Sec also (’27) 14 AIR 1927 Cal 581 (584). (DB).] 

3. (’18) 5 AIR 1918 Lah 67 (68) : 1917 Pun Re 
No. 95 (DB). (On the facts of this case extension 
ot time under S. 5,Limitation Act, was not granted.) 
t (’20) 7 AIR 1920 Lah 450 (451) (DB). (Thefacts 
were so peculiar and the order of the Court below 
was so manifestly unjust, that the Chief Court ex¬ 
tended the time under S. 5 of the Limitation Act.) 

(’22)9 AIR 1922 Lah 233 (231) : 2 Lah 1 (DI3). 
(Period cannot be extended where no sufficient 
cause has been shown.) 

4. (’94) 1894 Pun Re No. 80. page 27 1 (275) (DB) 
5- (’42) 29 AIR 1942 Mad 657 (658). 

Note 19 

1. (’43) 30 AIR 1913 All 21 (22). (Appeal decided 
on wrong principle of law — Not ground for inter¬ 
ference—Appeal not treated as revision.) 

(’43) 30 AIR 1943 Bom 30 (32). 

(’43) 30 AIR 1943 Cal 244 (245, 246) (DB). 

(’43) 30 AIR 1943 Oudh 192 (194). 

(’42) 29 AIR 1912 All 85 (87): ILR (1941) All so7 
(DB). 


(*42) 29 AIR 1942 All 261 (262): ILR(1942) All 360. 
(’42) 29 AIR 1942 Lah 275 (277): ILR (1943) Lah 
17 (B'B). 

(’41) 28 AIR 1941 All 55 (56) (DB). (Appeal filed 
as against decree — But no decree passed for want 
of payment of deficiency in court-fee—Party hav¬ 
ing right of appeal from decree when passed — 
Held , appeal could not be treated as revision.) 
(’41) 28 AIR 19 41 All 355 (357). (Practice of filing 
appeal though known to be incompetent and then 
requesting it to be treated as revision condemned.) 
(’41) 28 AIR 1941 Cal 58 (59): ILR (1940) 2 Cal 334. 
(’41) 28 AIR 1941 Mad 73 (73). (Appeal against 
order under S. 23, Madras Agriculturists Relief 
Act, incompetent—Appeal treated as revision.) 

( 41) 1941 Oudh W N 835 (835). 

(’41) 28 AIR 1941 Pat 43 (44) : 19 Pat 935 (DB). 
(’41) 28 AIR 1941 Pat 394 (394) (DB). 

(’ll) 28 AIR 1941 Pat 616 (617) (DB). 

(’10) 27 AIR 1940 All 387 (3.88) : ILR (1940) All 
499 (DB). 

(’40) 27 AIR 1940 Bom 239 (240) : ILR (1940) 
Bom 353 (DB). 

(1940) 42 Pun L R 3G4 (365). 

(’40) 27 AIR 1940Oudh 367(368): 16 Luck 65 (DB). 
(’40) 27 AIR 1940Oudh 421(422):15 Luck 730 (DB). 
(10) 27 AIR 1940 Pat 7 (9) : 18 Pat 777 (DB). 
(Conditions not satisfied—Appeal cannot be treated 
as revision). 

(’28) 15 AIR 1928 Lah 114 (4IG). 

(’26) 13 AIR 1926 Cal 790 (791) (DB). 

(’25) 12 AIR 1925 Sind 253 (254) : IS Sind L R 
130 (DB). , 

(’12) 13 Ind Cas 147 (14S) (DB) (All). 

(’92) 5 C P L R 81 (82). 

(’34) 21 AIR 1934 Bom 252 (253) : 58 Bom 485 
(1)B). 1 (Appeal agaibst order refusing stay under 
O. 41 B. 6 (2) treated us revision.) 
t (’33) 20 AIR 1933 Cal 496 (197) (DB). (Order of 

remand under O. 11 R. 25 is not appealable __ 

Appeal can be treated as revision.) 

(’32) 19 AIR 1932 Lah 538 (539). (Appeal filed 
against a non-appealuble order of remand.) 

(’33) 20 AIR 1933 Lah 73 (74). 

(’33) 20 AIR 1933 Lah 135 (136). (Conditions of 
Section not satisfied — Appeal not treated as 
revision.) 

(’33) 20 AIR 1933 Lah 421 (421). 

( 34) 21 AIR 1931 Lah 19S (198). (Second appeal 
against an appellate order under the Provincial 
Insolvency Act treated as revision.) 
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20. Revision in cases of discretionary and final orders. — Where the 
lower Court passes an order in the exercise of its discretion, the High Court will not 


*7db) 2 ° AIR 1933 Mad 152 (153) ; 56 Mad 453 

( 1932 Oudh 61 (62). (Appellate order 

by District Court under S. 75 of the Provincial 
Insolvency Act — Second appeal to High Court 
treated as revision.) 

(’33) 20 AIR 1933 Pesh 46 (46) (DB). (Appeal not 
maintainable — Question of jurisdiction raised — 
Appeal can be converted into revision.) 

+ (’04) 26 All 358 (361) (DB). 

(’05) 27 All 380 (381) (DB). 

(’06) 1906 All W N 58 (59) (DB). 

(’06) 1906 All W N 62 (63). 

(’27) 14 AIR 1927 All 563 (563) : 49 All 812 (DB). 
(’04) 28 Bom 458 (460) (DB). (Second appeal 
Against an order raising an attachment.) 

( 09) 34 Bom 171 : 4 Ind Cas 830 (831) (DB). 
(Second appeal against a deoree of a small cause 
nature.) 

('ll) 36 Bom 105 : 12 lad Cas 687 (687) (DB). 

( 80) 6 Cal L Rep 234 (236) (DB). (Appeal against 
order allowing an appeal in a case in which no 
appeal lay.) 

(’02) 6 Cal W N 614 (615) (DB). 

(’05) 32 Cal 518 (525) (DB). 
f (’ll) 38 Cal 421 (424) (DB). 

(’21) 8 AIR 1921 Cal 380 (381). (Appeal against 
appellate order dismissing an appeal on the ground 
that no appeal lay.) 

(’20) 7 AIR 1920 Cal 797 (797) (DB). 

(’23) 10 AIR 1923 Cal 612 (614) (DB). 

(’24) 11 AIR 1924 Cal 487 (490) (DB). (Appeal 
heard and disposed of without jurisdiction.) 

(’27) 14 A I It 1927 Cal 850 (853) : 59 Cal 219 
(DB). 

( 15) 2 AIR 1915 Lab 100 (101). (Second appeal 
treated as revision when a ruling has been mis¬ 
applied.) 

t (’85) 8 Mad 192 (195) (DB). (Appeal against an 
appellate decree by a party. to a suit who did not 
appeal against the origiual decree.) 

(’07) 17 Mad L Jour 199 (200) (DB). 

(14) 1 AIR 1914 Mad 675 (676) : 38 Mad 256 : 21 
Ind Cas 308 (310) (DB). 

(16) 3 AIR 1916 Mad 376 (378):39 Mad 593 (DB). 

(Even if presented out of time.) 

(’12) 15 Ind Cas 367 (368) (DB) (Mad). (Appeal 
against an order of remand not passed under 
O. 41 R. 23.) 

(’18) 5 AIR 1918 Mad 409 (410) (DB). 
f (’18) 5 AIR 1918 Mad 191 (193) : 41 Mad 551 
(DB). (When the issue is one of jurisdiction.) 

(’19) 6 AIR 1919 Mad 949 (950) (DB). 

(’21) 8 AIR 1921 Mad 612 (614) (DB). 

(’26) 13 A I R 1926 Mad 559 (565) : 19 Mud 580 
(DB). 

f (’29) 16 AIR 1929 Mad 205 (207, 208) (DB). 

(’07) 3 Nag L It 85 (87). 

(’16) 34 Ind Cas 689 (689) (DB) (Oudh). 

(’17) 4 AIR 1917 Oudh 49 (50). 

(’25) 12 AIR 1925 Nag 183 (185). 

(’26) 13 AIR 1926 Nag 65 (65). (Appeal cannot be 
converted into revision long after the expiry of 
limitation for a revision.) 


(’13) 7 Low Bur Rul 138 (139) : 25 Ind Cas 933 
(934). \ 

(’24) 11 AIR 1924 Rang 177 (173) : 1 Rang 656 
(DB). (An order of remand directing further evi¬ 
dence to be taken not under O. 41 R. 23.) 
f (’26) 13 AIR 1926 Rang 205 (206) : 4 Rang 221 
(DB). 

(’36) 23 AUt 1936 Lah 301 (303). 

(’36) 23 AIR 1936 Lah 83 (84). 

*(’35) 22 AIR 1935 Mad 842 (847) : 58 Mad 972 
(FB). 

(’38) 25 AIR 1938 Nag 122 (126) : I L It (1938) 
Nag 106 (FB). 

(’39) 26 AIR 1939 All 34 (35) (DB). 

(’35) 22 AIR 1935 Pat 456 (457) (DB). (Lower 
Court altering character of suit—Though no ap¬ 
peal lies, High Court can treat appeal as revision.) 

(’35) 22 AIR 1935 Lah 161 (162). (Appellate Court 
setting aside lower Court’s order and remanding 
suit to lower Court with issue re-fraracd with 
directions to take additional evidence if required— 
Order is illegal and is not appealable—But High 
Court can treat appeal as revision and set it aside 
in exercise of revisional power.) 

(’36) 23 AIR 1936 Lah 33 (35). 

[See (’42) 29 AIR 1942 Sind 144 (145) : I L R 
(1942) Kar 343 (DB). 

(’36) 23 AIR 1936 Oudh 172 (172) (DB). (No second 
appeal lies for setting aside a sale which has 
been confirmed — Nor can such appeal be treated 
as revision though lower Court wrongly holds that 
time for confirmation cannot be extended without 
consent of parties.) 

(’35) 22 AIR 1935 Pat 177 (178) (DB). (It would 
not be proper to utilize the power of the Court in 
revision in order to entertain an appeal when an 
appeal is expressly prohibited by C. P. C. or where 
the appeal has long been barred by limitation.)] 

[See also (’37) 24 AIR 1937 Nag 385 (386) : ILR 
(1938) Nag 395 (DB). (Where the Court discharges 
a defendant without his specifically asking for the 
same and without giving the plaintiff an oppor¬ 
tunity to state his cose and such order is set aside 
on review, the defendant has no right of appeal 
from such order as the status quo is restored and 
even if the appeal is treated as a revision applica¬ 
tion, it will be premature.) 

(’81) 9 Cal L Rep 86 (89) (DB). 

(’81) 7 Cal 330 (333) (DB). 

(’25) 12 AIR 1925 Oudh 622 (623) : 29 Oudh 
Cas 86.] 

[See however (’39) 26 AIR 1939 Sind360(360): 

I L R (1939) Kar 342 (344) (DB). (Section 115, 

C. P. C., was only intended to relate to questions 
of jurisdiction and not to questions of law or con¬ 
struction of document or a wrong decision by a 
Judge. These are not matters affecting jurisdiction 
and cannot constitute sufficient grounds for treat¬ 
ing an appeal as an application in revision, when 
an appeal is expressly prohibited by law. S. 11*5 
is intended only to supplement the Code in relatiou 
to matters on which the Code is silent, and not 
provide the parties with a right of second appoal.)J 
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interfere with it in revision. 1 'An improper or wrong exercise of discretion is not a ground 


Note 20 

1. (’43) 30 AIR 1943 Oudh 147 (148) (DB). (Re¬ 
fusal to decide question of jurisdiction as prelimi¬ 
nary issue.) 

(‘42) 29 AIR 1942 Bom 82 (84) : ILR (1941) Bom 
629 (DB). (Order under O. 22 R. 10.) 

(’42) 29 AIR 1942 Mad 604 (606) : ILR (1942) 
Mad 868. (Discretion to excuse delay under S. 5, 
Limitation Act.) 

(’42) 29 AIR 1942 Oudh 395 (398). 

(’42) 29 AIR 1942 Pat 35 (37). (Discretion as to 
fixing of instalments under Bihar Money-Lenders 
Act.) 

(’41) 28 AIR 1941 Pat 408 (409) (DB). (Refusal to 
interfere in exercise of inherent power.) 

(’39) 26 AIR 1939 All 646 (648). (Admission of 
evidence by lower appellate Court.) 

(’37) 24 AIR 1937 Oudh 268 (269) : 13 Luck 111 
(DB). 

(’17) 4 AIR 1917 Cal 815 (816) (DB). 
t; ('33) 20 AIR 1933 All 86 (90) (DB). (Grant of in¬ 
junction in the exercise of discretion after consider¬ 
ing balance of convenience — Discretion should 
not be interfered with in revision.) 

(’33) 20 AIR 1933 All 106 (107) : 54 All 1048. 

(’33) 20 AIR 1933 All 311 (311, 312). (Order as to 
costs.) 

(’32) 19 AIR 1932 Cal 576 (579) (DB). 

(’32) 19 AIR 1932 Cal 831 (832). 

(’33) 20 AIR 1933 Cal 786 (787) (DB). (Question of 
interest.) 

(’34) 21 AIR 1934 Cal 102 (103). (In this case an 
order refusing amendment of plaint was set aside 
in revision in the circumstances of the case ) 

(’33) 20 AIR 1933 Lab 1007 (1007). (Judge using 
discretion in refusing to refer matter toarbitration 
— High Court will not interfere.) 

(’33) 1933 Mad W N 648 ((549). (Application for 

issue of commission refused as being too late_ 

High Court will not interfere with order.) 

(’34) 21 AIR 1934 Mad 337 (342) : 57 Mad 892 
(DB). (Enquiry under O. 22 B. 10 in the exerciso 
of discretion.) 

( 33) 20 AIR 1933 Oudh 425 (426). (Court is not 
bound but has discretion to amend decree — High 
Court will not interfere unless exercise of discretion 
is obviously wrong or unjust.) 

( 33) 20 AIR 1933 Pat 239 (241). 

(’32) 137 Ind Cas 513 (513) : 33 Pun L R 330 
(331). (Discretionary order — Permission to adduce 
additional evidence under O. 41 It. 27.) 

(’82) 1882 All W N 1 18 (118). (Disallowing 
interest.) 

( 01) 1901 Pun Rc No. 55. page 175 (177). (Do.) 
(’21) 63 Ind Cas 230 (230) (All). (Order setting 
aside an abatement.) 

(’12) 16 Ind Cas 101 (101) (DB) (All). (Permission 
to amend the plaint by substituting a new genea¬ 
logical table for that given already.) 

(’25) 12 AIR 1925 All 218 (218). (Granting instal¬ 
ment decree.) 

(’20) 13 AIR 1926 All 1 12 (143): 18 All 199 (I)B). 
(Order restoring suit on condition of paj-inent of 
costs.) 


(’31) 18 AIR 1931 All 765 (766) (DB). 

(’84) 8 Bom 264 (268) (DB). (Collector when grant¬ 
ing a certificate under S. 10, Bombay Hereditary 
Offices Act, II of 1874.) 

(’94) 18 Bom 61 (64) (DB). (Transfer of execution 
proceedings under a decree from one subordinate 
Court to another.) 

(’94) 18 Bom 347 (348) (DB). (Special Judge under 
Dekkhau Agriculturists’ Relief Act setting aside 
decree of Sub-Judge.) 

(’95) 19 Bom 116 (119) (FB). (Special Judge under 
Bombay Act XVII of 1879 exercising his discretion 
and granting a rehearing.) 

(’95) 19 Bom 286 (288) (DB). (Special Judge under 
Dekkhan Agriculturists’ Relief Act setting aside 
Sub-Judge’s decree on facts.) 

(’95) 19 Bom 675 (678) (DB). 
f (’95) 19 Bom 790 (795, 796) (DB). (Order grant¬ 
ing a succession certificate on applicant’s furnish¬ 
ing security.) 

(’98) 22 Bom 520 (524) (DB). 
f (’32) 19 AIR 1932 Bom 228 (230) (DB). 

(’09) 4 Ind Cas 116 (118) (DB) (Cal). (Where the 
witnesses to a claim are same, allowing plaintiff to 
proceed with two suits together.) 

(’12) 17 Ind Cas 361 (362) <DB)(Cal). (When plain¬ 
tiff filed a suit in ejectment and applied for a tem¬ 
porary injunction and the Court ordered defendant 
to furnish security.) 

(’16) 3 AIR 1916 Pat 268 (269) : 1 Pat L Jour 92 
(DB). (Where a Court extended time In a pre¬ 
emption suit for depositing money under S. 148, 
Civil Procedure Code.) 

(’19) G AIR 1919 Cal 979 (980) (DB). (Restoration 
of a dismissed suit for default in the ends of 
justice.) 

(’19) 6 A I R 1919 Cal 323 (324, 325) (DB). (Order 
allowing substitution of parties under O. 22 R. 10.) 
(’19) 6 AIR 1919 Cal 234 (231). (Fixing rent under 
S. 105, Bengal Tenancy Act.) 

(’23) 10 AIR 1923 Lab 506 (508). (Decision that no 
grounds existed for exercise of inherent power ) 

('22) 64 Ind Cas 563 (561) (Cal). (Rejection of an 
application under O. 1 R. 10.) 

(’22) 67 Ind Cas 252 (253) (DB) (Cal). (Refusal to 
admit additional evidence in appeal.) 

t (’28) 15 A I R 1928 Cal 421 (423) : 55 Cal 7-18 
(DB). (Issue of a commission under Order 26.) 

(’02) 5 Oudh Cas 151 (152) (DB). 

(’30) 17 AIR 1930 Cal 426 (428) (DB). (Admitting 
appeal out of time under S. 5, Limitation Act.) 

(’14) 1 AIR 1911 Lab 9(11): 1914 Pun Re No. 10: 
20 Ind Cas 203 (205) (DB). (Dismissal of an appli¬ 
cation for restitution and failing to act under 
Section 151.) 

(’16) 3 A I R 1916 Mad 1220 (1221) : 39 Mad 235 
(FB). 

(’83) 6 Mad 227 (228) (DB). (Junior widow implead¬ 
ed in an execution petition by senior widow.) 

(’84) 7 Mad 58 1 (586) (DB). (Admitting appeal out 
of time.) 

(’87) 10 Mad 98 (100). (Refusing leave under S. 18 
of the Religious Endowments Act XX of 186 ’.") 
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for interference. 2 But when the discreti on i 

(’07) 30 Mad 274 (276) (DB). (Restoration of suit 
dismissed for default.) 

(’09) 4 Ind Caa 1130 (1130) (Mad). (Setting aright 
of a wrong order.) 

(’10) 33 Mad 412 (413) : 5 Ind Cas 291 (291) (DB). 

( 14) 1 AIR 1914 Mad 149 (149). (Order refusing to 
excuse delay in presentation of an appeal.) 

( 19) 6 AIR 1919 Mad 479 (481) (DB). (Refusing to 
extend time for setting aside an abatement.) 

(’22) 9 A I R 1922 Mad 193 (193). (When delay is 
excused under S. 5, Limitation Act, in admitting 
an appeal.) 

(’26) 13 AIR 1926 Mad 591 (592). 

(’28) 113 Ind Cas 313 (313) (Mad). (Whore the 
Court amended an issue at a late stage but 
before passing of a decree.) 

( 29) 16 AIR 1929 Mad 192(193). (Allowingexami- 
nation of witness on commission.) 

^ AIR 1930 Mad 72 (74). (Order as to costs.) 

( 31) 18 AIR 1931 Mad 10(11). (Grantingextension 
of time for discharge under S. 43, Provincial 
Insolvency Act.) 

(14) 1 AIR 1914 Nag 60 (62) : 10 Nag L R 139. 
(Refusing to extend time spent in obtaining copies.) 

( 20) 7 AIR 1920 Nog 149 (149). (Grant of adjourn¬ 
ment on payment of costs.) 

(* 26 ) 13 AIR 1926 Nag 156 (157). (Court’s discre¬ 
tion for extending time for payment of deficient 
court-fee.) 

( 27) 14 AIR 1927 Nag 253 (255). (Application for 
appointment of curator.) 

I 29) 16 AIR 1929 Nag 288 (288). (Allowing secon¬ 
dary evidence of a lost document.) 

( 28) 111 Ind Cas 141 (142) (Nag). (An order passed 
under O. 1 R. 10, C. P. Code.) 

( 24) 11 AIR 1924 Oudh 348 (349) (DB). (Fixing of 
high fee of commissioner.) 

( 25) 12 AIR 1925 Oudh 148 (148). (Appellate 
Court excusing delay in filing appeal.) 
t (’31) 18 AIR 1931 Oudh 408 (409) (DB). (Discre¬ 
tion in the appointment of a person as mutwalli.) 
(’18) 5 AIR 1918 Pat 520 (521) (DB). (Appoint¬ 
ment of a pleader as a guardian for the suit.) 

(’26) 13 AIR 1926 Oudh 160 (160). (Question of 
sufficiency of security.) 

(’28) 108 Ind Cas 804 (804) (Pat). (Exercise of in¬ 
herent jurisdiction.) 

(’17) 4 AIR 1917 Low Bur 31 (31). (Compensation 
in breaches of contracts of service.) 

(14) 1 AIR 1914 Sind 105 (107) : 3 Sind L R 275 
(DB). (Grant of adjournments.) 

(’■SI) 3 All 508 (509) (DB). (Order grantingor with¬ 
holding sanction to prosecute by Civil Court.) 

(’36) 23 AIR 1936 Lah 904 (905). (Refusal to stay 
suit under S. 19, Arbitration Act, in exercise of 
discretion—No interference.) 

(’36) 23 AIR 1936 Lah 140 (140). 

(’35) 153 Ind Cas 259 (259) (Lah). (Discretion 
under S. .5, Limitation Act.) 

( 35) 22 AIR 1935 Cal 102 (107) (DB). 

(’34) 21 AIR 1934 Cal 780 (781) (DB). (Exercise of 
inherent power.) 

(’35) 22 AIR 1935 All 49 (49). (Court considering 
matter judicially and refusing to exercise discretion 
under S. 151—S. 115 does notupply—Noquestion 
of jurisdiction arises.) 


i exercised perversely so as to cause serious 

(’36) 23 AIR 1936 Pesh 97 (99). (Lower Court exer¬ 
cising discretion vested in it by S. 5, Limitation 
Act—High Court will not interfere.) 

(’35) 22 AIR 1935 Pesh 182 (185) (DB). (One Court 
notifying to another a complicated situation and 
suggesting that proceedings in the other Court 
may be stayed — Other Court should give weight 
to such suggestion and give reasons for refusing to 
comply with such request — That is matter of 
Court’s discretion and High Court is reluctant to 
interfere with such discretion.) 

(’38) 25 AIR 1938 Mad 979 (980) : I L R (1938) 
Mad 317. 

(’35) 22 AIR 1935 Nag 68 (68). (Parties to mort¬ 
gage — Person claiming paramount title may be 
joined as a party to a mortgage suit if just and 
convenient — High Court should not interfere 
under S. 115.) 

(’38) 25 AIR 1938 Mad 347 (348) : I L R (1938) 
Mad 667 (FB). (Court thinking that guardian 
acted properly throughout—It has full discretion 
to discharge him and his order cannot be chal¬ 
lenged in revision.) 

(’37)24 AIR 1937 Pat 38 (39). (Judge in exeroise 
of bis discretion rejecting application to bo added 
us intervenor of person depositing landlord’s fee 
under S. 26 (O), Bihar Tenancy Act—High Court 
in revision will not interfere.) 

(’37) 24 AIR 1937 Pat 528 (530). (Even when such 
exercise is founded on a mistaken view of the law*.) 
(’39) 26 AIR 1939 Lah 170 (171). (Court accepting 
security in exercise of its discretion—No material 
irregularity—No revision lies against order accept¬ 
ing security.) 

I See (’42) 29 AIR 1942 Pat 451 (452). (Order 
under S. 12, Bihar Money-Lenders Act—Reasons 
for order not stated— Held , High Court was not 
satisfied whether discretion was exercised judi¬ 
ciously — Revision allowed.) 

(’37) 24 AIR 1937 Lah 206 (207). (Obiter —Order 
refusing to stay under S. 19, Arbitration Act — 
No appeal lies but revision is entertainable.) 
(’33)20 AIR 1933 All343 (344). (Order restraining 
returning officer from holding election.) 

(’06) 16 Mad L Jour 526 (528).] 

[See also (’91) 15 Bom 180 (182). (Special Judge 
under Bombay Act XVII of 1879 exercising his 
discretion in setting aside the decree of a sub¬ 
ordinate Judge.)] 

2. (’23) 10 AIR 1923 Mad 690 (692). (Refusal to 
add parties.) 

(’28) 113 Ind Cas 313 (313) (Mad). (Amendment of 
issue at late stage.) 

(’16) 3 AIR 1916 Mad 381 (385). (Bare failure to 
exorcise discretion as regards costs.) 
f (’26) 13 AIR 1926 Cal 1112(1113)(DB).(Amend¬ 
ment of pleading.) 

(’31) 18 AIR 1931 Lah 672 (672). (Order under 
S. 41, Provincial Insolvency Act.) 

(’67) 7 Suth W R 519 (520) (FB). (Sending a 
witness to a Magistrate for refusing to attend Court 
in obedience to a summons.) 

t (’18) 5 AIR 1918 All 418 (419):40 All 612 (DB). 

(*11) 12 Ind Cas 173 (174) (Mad). (Amending 
pleading.) 

(’28) 111 Ind Cas 141 (142) (Nag). 
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prejudice to a particular party, the High Court will be justified in interfering with ifc. ;{ 
It was held in the undermentioned case 4 that the Judge’s order as to whether a ballot 
paper is valid or not, is final under R. 12 of the rules for the decision of disputes relating 
to election to local bodies, and cannot be interfered with in revision. But where the 
revisional r>ower is not distinctly barred by any specific provision, it remains. 5 

As to whether the High Court will interfere in revision against an order which 
has been declared to be final by a particular Act. see the undermentioned cases. 0 


f (’93) 16 Mud 424 (428) (DB). 

(’27) 14 AIR 1927 Rang 311 (313) : 5 Rang 615 
(I)B). (Order'extending time for performance is not 
revisable unless discretion is wrongly exercised.) 
(*38) 25 AIR 1938 Lah 548 (550) : I L R (1938) 
Lah 289 (DB). C . 

3. (’42) 29 AIR 1942 Pat 451 (452). (Order for 
payment of decree amount by instalments under 
Bihar Money Lenders Act — No reasons given — 
Discretion not appearing to have been judicially 
exercised — Interference in revision.) 

+ (’16) 3AIR1916 Pat75(76):l Pat L Jour 465 (DB). 
(’33) 20 AIR 1933 All 957 (958) (DB). (Order re¬ 
fusing amendment of plaint — Held, exercise of 
discretion was arbitrary — Hence revisable.) 

(’25) 12 AIR 1925 Cal 293 (294) (DB). (Order set¬ 
ting aside sale under S. 173 Of Bengal Tenancy 
Act — Not revisable unless prejudice caused.) 
(’31) 18 AIR 1931 Cal 268 (269) (DB). 

(’14) 1 AIR 1914 Mad 203 (203). (A refusal by a 
subordinate Court to issue a commission to examine 
certain witnesses is notan abuse of process warrant¬ 
ing an interference by the High Court.) 

(’23) 10 AIR 1923 Lah 506 (508). (Exercise of dis¬ 
cretion under S. 151 not shown to be perverse—No 
interference.) 

(■37) 24 AIR 1937 Oudh 282 (283) : 13 Luck 171 

(DB). (Court disallowing plaintiff costs of suit _ 

Discretion as to costs based on erroneous view of 
law—Order as to coats can be interfered with under 
Section 115.) 

(•35) 22 AIR 1935 Mad 230 (232). 

( 36) 23 AIR 1930 Pat 250 (252). (Court summarily 
rejecting prayer for trying preliminary issue on 
point of law—No opinion expressed as to whether 
point of law would be sufficient to dispose of case — 
High Court would interfere in revision.) 
t(’35) 22 AIR 1935 All 705 (70G)(DB). (Discretion 
exercised capriciously.) 

(37) 2 1 AIR 1937 Pat 21 (22). (Refusal to issue 
commission to a pardanashin lady at her place of 
residence which is different from the place of suit ) 
(•35) 22 AIR 1935 Cal 330 (337) : 62 Cal 01 (DB). 
(By acting under S. 151, Court having no jurisdic¬ 
tion to do so, depriving a party of a valuable right 
which he had acquired byvirtueof the law of limi- 
intion—High Court can interfere in revision.) 
[See (’37) 21 AIR 1937 Mad 338 (339). (Order 
under O. 1 R. 10 cun be revised when the Court 
fails to exercise a discretion vested in it due to 
error.) 

(’38) 25 AIR 1938 Pat 113 (417) :■ 17 Pat 507. 
(’34) 21 AIR 1934 Mad 84 (85) : 57 Mad 542. 
(Excess fee paid by mistake of party—Certificate 
should be granted even in revision.)J 
f See also (*40) 27 AIR 1940 Pat 475(476). (Order 
under S. 151 can be revised.)] 


4. (’29) 16 AIR 1929 Mad 793 (793). 

5. f(’29) 16 AIR 1929 All 581 (584) : 51 All 957 
(DB). 

[See (’32) 19 AIR 1932 Oudh 39 (40). (Decree 
under S. 9, Specific Relief Act, may be revised.) 
(*32) 19 AIR 1932 Oudh 210 (213) : 7 Luck 601 
(FB). (Revision lies against order of Court under 
Mussulman Waqf Act of 1923 if conditions of 
section are satisfied.)] 

[See also (’33) 20 AIR 1933 Rang 2 (3) : 10 Rang 
517 (SB). (Order of District Judge as to validity 
of election — Rule providing that the order shall 
be final—Revisional powers will not be exeroised 
unless the order is made without jurisdiction.)] 

6. (’43) 30 AIR 1943 Oudh 304 (305). (Order on 
award not revisable.) 

(’41) 28 AIR 1941 All 131 (132) (FB). (Revision 
lies against appellate orders under U. P. Encum¬ 
bered Estates Act, S. 45 (2) or revisional orders 
under S. 46 of said Act.) 

(•10) 27 AIR 1940 Oudh 335 (337) : 15 Luck 612 
(FB). (Section 45 (5) of the U. P. Encumbered 
Estates Act 1934 as it stood before amendment of 
1939 bars revision under S. 115, C. P. Code, against 
the appellate order or decree of District Judge.) 

(’32) 19 AIR 1932 Cal 727 (729). (Order of District 
Judge under S. 88 of the Bengal Village Self-Gov¬ 
ernment Act, V of 1919 is final—High Court will 
discourage application in revision.) 

(•38) 25 AIR 1933 All 47 (47) : I L R (1938) All 
110. (‘Final’ in Section 45 (5), U. P. Encumbered 
Estates Act, means finality for purposes of appeal 
—High Court can interfere in revision under 
Section 115.) 

(’38) 25 AIR 193S All 156 (459) : I L R (1938) All 
702 (FB). (The provision about the finality of the 
decision of the Appellate Court contained in S. 5 (2) 
«>f the U. P. Agriculturists’ Relief Act, cannot 
warrant the inference that the Legislature meant 
in any way to control or limit the revisional juris¬ 
diction conferred on the High Court by S. 115 
C. P. Code.) 

(*38) 25 AIR 1938 Cal 165 (466).(Order of District 
Judge arising out of proceedings under Ss. 36 to 
10 of the Bengal Municipal Act is final and High 
Court has no power to revise it. 

(’38) 25 AIR 1938 Cal 359 (360). (Orderof District 
Magistrate on petition under It. 1 (a) of Election 
Rules under Bengal Local Solf Government Act is 
final and no revision lies to High Court.) 

C3S) 25 Allt 1933 Oudh 162 (165). (Application 

under S. 4, IJ. 1\ Encumbered Estates Act_ 

Applicant making default in paying charges for 
issue of notice under S. 11 — Special Judge dis¬ 
missing application and further xefusing to restore 

**•—Appeal lies to District Judge under S. 45 (*>)._ 

Revision under S. 115 does not lie.) 
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21. Orders under Sections 152 and 153. — The High Courts of Allahabad, 1 
Bombay 2 and Calcutta 3 and the Chief Court of the Punjab 4 have held that an order 
passed under s. 206 of the old Code (now s. 152) constitutes an adjudication separate from 
that concluded by the decree and amounts to a decision of a ‘case’ capable of being 
revised. The same view has been taken under the present Code also. 6 Accordingly, 
it has been held that if a Court refuses to amend a decree in conformity with the 
judgment it amounts to a refusal to exercise jurisdiction. 6 In an old Allahabad case, 7 
when the decree was amended from “I dismiss the appeal” to “I accept the appeal” it 
was considered to be a grave irregularity in the exercise of jurisdiction. Similarly, a Court 
has no power to vary or amend a decree when it is in conformity with the judgment and 
an amendment under such circumstances, will be open to revision. 8 

The High Court of Madras on the other hand, held in the undermentioned case 9 
that no revision lies against an order of amendment, and that the only remedy of the 
aggrieved party is to appeal against the amended decree and, if necessary, to invoke the 
provisions of section 5, Limitation Act. This view has however been doubted in a later 
decision. 10 

Clerical and arithmetical mistakes caused by accidental slips or omissions in 
judgments, orders and decrees may at any time be corrected under S. 152 and a refusal to 
correct them would amount to a failure to exercise jurisdiction. 11 When in a mortgage 


Note 21 

1. f (’85) 7 All 875 (876) (FB). 

2. (’07) 31 Bom 447 (449) (DB). 

3. (’01) 28 Cal 177 (179) (DB). 

(’05) 9 Cal W N 605 (608) (DB). 

4. (’88) 1888 Pun Re No. 101 p. 266 (269). 

5. (’41) 28 AIR 1941 Oudk 66 (66) : 16 Luck 252. 
(Amendment under S. 152—Revision lies.) 

(’34) 21 AIR 1934 All 100 (101) (DB). 

( See (’ll) 1911 PunReNo.24:10Ind Cas 850(850). 
(’27) 14 AIR 1927 Lab 68 (68). (Orderof amend¬ 
ment of a decree in regard to the amount of the 
pleader’s fee allowed as costs.)] 

[See also (’39) 26 AIR 1939 Bom 389 (390). (Order 
of amendment of decree under Ss. 151 and 152 
is not a decree—Application for revision is main¬ 
tainable.) 

(’37) 24 AIR 1937 Oudh 246 (247) : 13 Luck 186. 
(Order refusing to amend decree — High Court, 
oven if precluded from interfering in revision, 
cun interfere under S. 151.) 

( 36) 23 AIR 1936 Oudh 81 (82). (Decision under 
.S. 152, C. P. C. t allowing amendment of preli¬ 
minary decree is an order and not a decreeandis 
i»pon to revision.) 

(’38) 25 AIR 1938 Lah 4 (5). (Amended decree 
though appealable, revision from order amending 
decree is entertninable, if order is passed without 
jurisdiction.)] 

[See however (’27) 14 AIR 1927 Cal 114 (116) 
(DB). (Order amending decree not open to revi¬ 
sion us appeal lies on amended decree.)] 

6. (’81) G All 125 (129) (DB). 

*(’86) 8 All 519 (532) (DB). 

(’91) 1891 All W N 114 (114) (DB). (Delay in 
applying when not caused by petitioner is no 
ground to refuse.) 

(’10) 6 Ind Cas 707 (707) (All). 

(’18) 5 AIR 1918 All 208 (209) (DB). 

(’24) 11 AIR 1924 Lah 621 (622). (When judgment 


is given against a person sued in a representative 
capacity, the decree "giving a personal liability was 
refused to be amended.) 

(’29) 16 AIR 1929 Lah 664 (664) (DB). 

(’31) 18 AIR 1931 Oudh 422 (424) (DB). 

( ’15) 2 AIR 1915 All 1 (1) (DB). (But not when the 
refusal arose from a mistake of law or fact.) 

7. (’85) 7 All 875 (876) (FB). 

8. (’93) 15 All 121 (122) (DB). (Decree was amended 
by adding interest from date of suit till date of 
payment when judgment awarded only a specified 
sum.) 

f (’34) 21 AIR 1934 All 100 (101) (DB). 

(’14) 1 AIR 1914 Cal 387 (387). (Where theiCourt 
acts under S. 151 in a case where it should not 
have done.) 

(’28) 108 Ind Cas 737 (738) (Lah). 

[See (’30) 17 AIR 1930 Lah 589 (591). 

(’13) 18 Ind Cas 725 (72G) (Cal). (An amendment 
to a sale certificate to show the purchase of a 
larger share of the property than what was stated 
in the sale proclamation under S. 152 is beyond 
jurisdiction.)] 

9. (’01) 24 Mad 646 (650) (DB). 

10. (’40) 27 AIR 1940 Mad 538 (539). (Though 
ordinarily revision may not lie in such cases, it 
will lie in exceptional circumstances.) 

11. (’15) 2 AIR 1915 All 188 (189) : 37 All 313 
(DB). (When the operative part of the decree 
omitted to mention the rights of a prior mortgagee 
and directing sale subject to it.) 

[’20) 7 AIR 1920 All 64 (65). (Though decree was 
passed by a predecessor-in-oftice.) 

[1900) 27 Cal 5 (7) (DB). (Clerical error in the 
form of the probate granted, though decree was 
passed by a predecessor-in-office.) 

[’13) 20 Ind Cas 588 (589) (DB) (Cal). (Where the 
sale notice is wrongly described but the property 
intended to be sold and purchased was the same it 
is only a clerical mistake.) 
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suit the mother was appointed guardian for her minor sons, who were defendants in the 
suit, but a preliminary decree was passed against them with the father as guardian and 
further proceedings were conducted without reference to the mother, the mistake was held 
to be not a mere clerical error capable of being rectified, but one of non-representation of 
the minors. 12 

From the use of the word “may” in S. 152, the Allahabad High Court has held 1 ''* 
that the Court has a discretion to grant the relief and so when a District Court refused 
to correct a decree passed by it on appeal on the ground that the appellant was guilty of 
laches, the High Court held that the discretion was rightly exercised in the peculiar 
circumstances of the case. On the other hand, the High Court of Calcutta 14 is of opinion 
that the use of the words “at any time” enlarges the power of the Court to grant the 
relief and does not make it discretionary. 

The revisional powers cannot be exercised ultra vires and without authority ; and 
so, on an application for revision against an order refusing to amend a decree, the High 
Court cannot direct amendment unless one of the reasons .specified in the Code as 
justifying amendment is established. 16 

The only Court that can amend a decree, after it has been affirmed or varied in 
appeal is the Appellate Court. The original Court granting an amendment in such a case 
acts without jurisdiction. 10 

Sec also Notes 7 and 20 on section 152. 


22. Orders under Section 73. — The High Court will not generally interfere 
with a wrong order of rateable distribution as another and more effective remedy by way 
of a suit is available to the aggrieved party under cl. (2) of S. 73. 1 This, however, does not 


(’25) 12 AIR 1925 Cal 420 (421) (DB). (Decree 
omitting to include names of some of the defen¬ 
dants.) 

❖(•29) 1G AIR 1929 Lab 400 (401). 

(’30) 17 AIR 1930 Mad 421 (421). (A refusal to 
correct an arithmetical error.) 

(•14) 1 AIR 1914 Mad 143 (143) (DB). 

(’25) 12 AIR 1925 Oudh 373 (373). (Expense of 
summoning witnesses wrongly included in costs.) 
('24) 11 AIR 1924 Rang 104 (105). (An item mort¬ 
gaged if omitted in plaint and decree can be cor¬ 
rected and it will not be disturbed.) 

(’35) 22 AIR 1935 Oudh 461 (462) : 11 Luck 413 
(DB). (Section 151 can be resorted to in the inte¬ 
rests of justice.) 

(’36) 23 AIR 1936 Pesh 196 (197). 

(’37) 24 AIR 1937 Lab 894 (894). 
f See (’38) 25 AIR 1938 All 466 (467) (F B). (In 
the peculiar circumstances of this case, the High 
Court considered it inexpedient to interfere with 
the order of the lower Court refusing to amend 
the decree.) 

C34) 21 AIR 1934 Oudh 352 (351) : 8 Luck 
734.)] 

12. (’28) 15 AIR 1928 Mud 1057 (1058). 

[See (’15) 2 AIR 1915 All 102 (104) : 27 Ind Cas 
922 (924). (So also when in the preparation of 
the decree, two sets of pleaders’ fee were erro¬ 
neously charged instead of one.)] 

13. (’25) 12 AIR 1925 All 187 (188) : 47 All 44 (DB). 
(’25) 12 AIR 1925 All 556 (556) (I>B). (The Court 

is not bound to grant the application in every case. 
It has jurisdiction to dismiss it. But failure by 


the Court to exercise this jurisdiction on the 
ground of its non-existence amounts to material 
irregularity.) 

[Sec (’15) 2 AIR 1915 Lab 213 (214).] 

14. *(’24) 11 AIR 1924 Cal 895 (897) (DB). 

15. (’13) 1913 Pun Re No. 47:17 Ind Cus 418(419). 

16. f (’10) 32 All 295 (300) : 37 Ind App 70(PC). 
(’15) 2 AIR 1915 Mad 1068 (1068). 

(’17) 1 AIR 1917 Mad 589 (589). 

[Sec (’32) 19 AIR 1932 All 337 (339): 54 All 490. 
(Revision treated us application for amendment 
to prevent multiplicity of proceedings.)] 

Note 22 

1. See Note 8 and also Note 25 on S. 73. 

(’40) 27 AIR 1940 Nag 302 (303) : I L R (1942) 
Nag 139. 

f (’36) 23 AIR 1936 Oudh 132 (133) : 12 Luck 19 
(DB). 

(’36) 23 AIR 1936 Oudh 185 (187) : 12 Luck 52 

(DB). 

(’36) 23 AIR 1936 Posh 52 (53). 

(’35) 22 AIR 1935 Lab 971 (971). 

(’35) 22 AIR 1935 Mad 399 (400). 

(’33)20 AIR 1933 Sind 229 (231) : 27 Sind L R 
261 (DB). 

(’33) 20 AIR 1933 Sind 329 (330) : 27 Sind L R 
190 (DB). 

*(’32) 19 AIR 1932 Lab 96 (97). 

+ (’27) 14 AIR 1927 Mad 1030 (1030) (DB) 

(’25) 12 AIR 1925 Oudh 666 (666). 

I (’15) 2 AIR 1915 Mud 547 (548) (Dli) 
t (’12) 17 Ind Cus 254 (254) (Lab). 

(’12) 17 Ind Cas 389 (389) (Mad). 
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mean that the aggrieved party should be confined to that remedy “if the circumstances 
of the case warrant an interference.” Accordingly when Courts have acted in defiance of 
the terms of s. 73 and thereby assumed a jurisdiction which they did not possess or 
declined jurisdiction in a proper case, the High Court will interfere to set matters right. 2 

See Note 25 on section 73 also. 

23. Orders in claim cases. — As has been seen in Note 8, no application will 
ordinarily be entertained to revise an order passed under o. 21 Rr. 60, Gl or 62 inasmuch as 
the party against whom the order is made has a special remedy by way of a suit. 1 But this 
does not bar the High Court’s power of interference in exceptional cases. 2 Thus, if the 


( 06) 1906 Pun Re No. 128. p. 481 (48-5) (DB). 
f (’05) 2 All L Jour 370 (371) (DB). 

(’05) 1905 Pun Re No. 65, p. 218 (219). 

1’05) 1905 Pun Re No. 82, p. 256 (256). 

(’97) 1 Cal W N 633 (636) (DB). 

(’94) 4 Mad L Jour 87 (88). 

(’86) 9 Mad 508 (510) (DB). 

2. (’40) 27 AIR 1910 Oudh 237 (239) : 15 Luck 
332 (DB). 

(’25) 12 AIR 1925 Oudh 287 (287). 

(’32) 19 AIR 1932 All 411 (413) : 54 All 516 (DB). 

(Interfered to avoid long and expensive litigation.) 
(’33) 20 AIR 1933 Lah 48 (49) : 14 Lali 243. 

(’34) 21 AIR 1934 Lah 119 (119). 

(’34)21 AIR 1934 Oudh 110 (111). (Disallowing 
rateable distribution in defiance of predecessor’s 
order.) 

t (’33) 20 AIR 1933 Pesli 52 (53). 

(’091 4 Ind Cas 52 (53) (DB) (Cal). 

('ll) 10 Ind Cas 527 (529, 530) (DB) (Cal). (Rate¬ 
able distribution was refused because lower Court 
thought that execution petition was not put in 
before sale ) 

(’16) 3 AIR 1916 Cal 371 (372) (DB). (Giving rate¬ 
able distribution to a person who hns simply 
obtained an attachment before judgment.) 

(’22) 9 AIR 1922 Cal 19 (21). 

(’81) 4 Mad 383 (384) (DB). (Giving a share to 
dcoree-holder whose execution has been dismissed.} 
(’92) 15 Mad 372 (376) (DB). (Wrongly refusing to 
entertain an application.) 

( 09) 32 Mad 334 (335) : I Ind Cas 509 (510). 
(Refused because there was other property of the 
judgment-debtor available.) 

(’21) S AIR 1921 Mad 481 (482) (DB). 

(’26) 13 AIR 1926 Mad 179 (181). (Where the 
lower Court thought that petitioner was not entitled 
io rateable distribution, because his execution did 
not end successfully.) 

(’31) 1931 Mad W N 1012 (1014). 

(’26) 13 AIR 1926 Nag 380 (381). 

(’07) 10 Oudh Cas 129 (131) (DB). 

(’24) 11 AIR 1924 Pat 434 (435) (DB). 
f (’31) 18 AIR 1931 Pat 405(408): 11 Pat250(DB). 
(’38) 177 Ind Cas 269 (270) (DB) (Pat). (Court 
declining t<> exercise jurisdiction vested in it under 
Section 73.) 

| Sec also (’40) 27 AIR 1940 Nag 302 (303) : ILR 
(1942) Nng 139. 

(’33) 20 AIR 1933 Pat 277(278). (Sum distributed 
not forming part of assets liable to be ratenbly 
distributed—Revision lies.)] 

[But see (’21) 8 AIR 1921 Pat 401 (102) : 5 Pat 
L Jour 115 (DB).) 


Note 23 

1. (’38) 25 AIR 1938 Rang 319 (320) (DB). (Dis¬ 
missal of objections to attachment under O. 21, 
It. 58—Party has remedy of suit.) 

(’36) 163 Ind Cas 812 (813) (Cal). 

f (’36) 23 AIR 1936 Rang 306 (306): 14 Rang516. 
(Unlese it can be shown that the Judge passing 
the order has in passing it failed to exercise juris¬ 
diction vested in him by 0.21, Rr. 58 - 62 —Where 
the Court has so failed to exercise its jurisdiction 
its order is open to revision.) 

(’36) 23 AIR 1936 Sind 2 (3) : 30 Sind L R 288 
(DB). (Order under O. 21, R. 58.) 

f (’34) 21 AIR 1934 Rang 230 (230). 

(’33) 20 AIR 1933 Lah 317 (318) : 14 Lah 51. 

(’30) 17 AIR 1930 Pat 394 (395). 

+ (’29) 16 AIR 1929 Nag 66 (67). 

(’29) 16 AIR 1929 Rang 297 (298) : 7 Rang 466 
(DB). 

(’26) 13 AIR 1926 Cal 1149 (1151) : 53 Cal 767 
(DB). 

(’26) 93 Ind Cas 868 (869) (Lah). 

(’23) 10 AIR 1923 Oudh 208 (208). 

(’21) 64 Ind Cas 469 (469) (All). 

(’19) 6 AIR 1919 Cal 857 (858) (DB). 
f (’18) 5 AIR 1918 Mad 914 (915) (DB). 

t (’18) 5 AIR 1918 Upp Bur 45 (46) : 3 Upp Bur 
Rul 13. (Error consists in misappreciation of 
evidence or misconstruction of the law.) 

(’17) 4 AIR 1917 All 177 (178). 

(’13) 21 Ind Cas 461 (462) (Mad). 

(’07) 1 Sind L R 226 (226, 227). 

(•04) 28 Bom 458 (460) (DB). (Under the peculiar 
circumstances of the case High Court has inter¬ 
fered.) 

(’97) 1897 Pun Re No. 8, p. 35 (37, 38) (DB). 

(’93) 15 All 405 (407). 
f (’88) 10 All 119 (122). 

(’86) 9 Mad 130 (133) (DB). 

*(’85) 8 Mad 484 (493) (FB). 

(’73) 20 Suth W R 202 (202) (DB). 

2. (’26) 13 AIR 1926 Nag 257 (259). (But the 
mere fact tbat if he file3 a suit the onus^ will be on 
him is no ground for interference in revision.) 

(•33) 20 AIR 1933 Pat 158 (159). (Where order is 
passed without consideration of evidence, High 
Court will interfere.) 

(’23J10 AIR 1923 Mad 603 (664). 

+ (*36) 23 AIR 1936 Rang 306 (306): 14 RangolG. 
(High Court will interfere where Court passing 
the order lms failed to exercise jurisdiction vested 
in it.) 
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lower Court fails to determine tlie only real question that has to be decided, namely, that 
of possession 8 and disposes of the petition on a determination of the question of title 3 4 5 
which it was not competent to investigate, or allows a claim in express violation of the 
Code, as for example, after the execution sale 6 or against mortgaged property which was 
brought for sale, 6 or refuses to entertain a claim on the erroneous view that the decree 
under execution is a mortgage decree, 7 the High Court will interfere. Similarly, if a Court 
improperly refuses to investigate a claim 8 or in investigating the question of possession 
it considers questions really extraneous to the issue 9 such as fraud or the benami character 
of the transaction on which the claim was based, 10 or the liability of the petitioner to 
discharge the debt, 11 the High Court will' interfere. 

An order of the executing Court refusing to entertain objections under o. 21 R. 58 
is not an order under 0.21 R. G1 and as therefore, the objectors have no right of suit 
under o. 21 R. 03, the order is open to revision. 12 

24. Orders setting aside or refusing to set aside sales. — An order 
under o. 21 R. 72 or R. 92 setting aside or refusing tQ set aside an execution sale is now 
made expressly appealable by o. 43 It. l cl. (j). Under the old Code the order was 
appealable as a decree under S. 24 4 (now s. 47) if the question was decided between the 
parties to the suit or their representatives though the auction purchaser was interested in 
the result. But when the question was between a party to a suit and the auction purchaser, 
it was doubted whether an appeal lay and .so revision was allowed. 1 So, when the Court 
set aside an execution sale at the instance of an attaching creditor 2 or a Mahomedan 
co-heir, 3 this section was held to apply and the order was held to be one passed without 
jurisdiction on the ground that they were not persons competent to apply. Under the 
present rule where an application is erroneously dismissed on the ground that it was made 
by a person not entitled to apply, it has generally been held that the action of the lower 
Court amounted to a refusal to exercise jurisdiction. See Note 11 . 

No second appeal lies from an order made under o. 21 R. 89 4 but a revision will 
lie from those orders passed in appeal and made in disregard of those provisions or in the 


1 Rang 276. 


3. (’29) 16 AIR 1929 Pat 751 (752). 

(*29 16 AIR 1929 Cal 225 (226). 

(*09 1 Ind Cas 125 (125) (DR) (Mad). 

(16 3 AIR 1916 Mad 19 (19). 

(’28 15 AIR 1928 Mad 124 (125). 

(’27) 14 AIR 1927 Nag 286 (288). 

(’21) 60 Ind Cas 61G (618) (Pat). 

(’23) 10 AIR 1923 Rang 195 (196) . 

f ( h 7) 14 Cal 617 (620) (DR). (Really went bebim 
and saw whether his possession was'lawful or not 
Also see O. 21 R. 61, Note 2. 

4. (’15) 2 AIR 1915 Cal 116 (117) (DR) 

(’33) 20 AIR 1933 Rang 259 (260). 

( 25) 12 AIR 1925 Mad 588 (588). (Possession ) 
(’31) 18 AIR 1931 Lab 666 (666). 

(’37) 1937 Mad W N 320 (320). 

+ (’39) 2G AIR 1939 All 117 (120). 

Also see O. 21 R. 61. Note 2. 

5. (’06) 33 Cal 487 (496) (DR). 

(’12) 15 Ind Cas 53 (54) (DR) (Cal). 

(’ll) 9 Ind Ca3 194 (195) (DR) (Cal) 

(’29) 16 AIR 1929 Pat 746 (747). (Order basedo 
erroneous view of fact und law.) 

6. (’05) 27 All 700 (701) (DR). 

(13) 18 Ind Cas 215 (216) (DR) (Cal). 


(’18) 5 AIR 1918 Lah 368 (368) : 1918 Pun Re 
No. 58. 

[ See also (’21) 8 AIR 1921 Cal 479 (480) (DR).J 

7. (’31) 21 AIR 1934 Lab 176 (176). 

8. (’37) 24 AIR 1937 Oudh 268 (269) : 13 Luck 
111 (DR). (Objection summarily dismissed on 
supposed ground of unnecessary delay.) 

(’75) 24 Suth W R 422 (423) (DR). (Refusing to 
receive evidence.) 

(’72) 17 Suth W 11 74 (74) (I)R). 

(’79) 4 Cal L Rep 74 (76) (DR). 

(’29) 16 AIR 1929 Rang 152 (153) : 7 Rang 132. 

9. (1900) 1 Low Rur Rul 180 (182). 

10. + (’27) 14 AIR 1927 Pat 316 (318). 

11. (’91) 18 Cal 290 (296) (DR). 

12. (’36) 23 AIR 1930 I’esh 185 (186). 

Note 24 

1. (’01) 25 Bom 631 (635, 636) (DR). (Order of re¬ 
jection on the ground that judgment-debtor bad 
disposed of bis property before sale.) 

2. (’02) 6 Cal W N 57 (60) (DR). 

3. (’03) 30 Cal 425 (427, 428). 

4. (’ll) 38 Cal 339 (341) : 10 Ind Cas 345 (345) 

(DC). 

(’30) 17 AIR 1930 Cal 219 (250) (DR). 
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illegal or irregular exercise of jurisdiction. 5 Thus, if the judgment-debtor deposits the 
amount mentioned in the sale proclamation together with the 5 per cent, of the purchase 
money in time, a refusal to set aside a sale was held to be an irregular exercise of 
jurisdiction. 0 But an application is necessary, a mere deposit not being enough; it will be 
violating the principle of the rule if the sale is set aside without such an application 
though an oral application has been considered sufficient. 7 No order could be made setting 
aside a sale under o. 21 R. 89, without notice as provided under R. 92, but there is no 
jurisdiction to confirm the sale for failure to pay process fees when the auction purchaser 
appears in the proceeding by a pleader. 8 When the deposit falls short, due to a mistake 
of the Court, and is subsequently made good, the Court acts with material irregularity in 
refusing to set aside the sale. 9 No application for revision will lie from an order dismissing 
an application under R. 89 on the ground that an application under R. 90 was previously 
dismissed. 10 See also the undermentioned cases. 11 


As in the case of applications under o. 21 R. 89 so in applications under R. 90, only 
a first appeal is provided by S. 104 and O. 43 R. l cl. (i). But if the application raises a 
question concerning the execution, discharge or satisfaction of the decree within the 
meaning of S. 47 and when no petition.is put in under R. 89, the executing Court is bound to 
decide it and the decision so given being a decree, a second appeal will lie. 12 An instance 
of the kind is to be found where a sale is held without issuing a proper notice provided by 
order 21 Rule 22 . 1:} When a Court rejects an application to set aside a sale summarily 14 or 
without allowing the petitioner an opportunity to substantiate his allegations 16 or without 
considering the evidence let in by him 10 or by misapplying the law of limitation, 17 it was 


5. (*36) 23 AIR 1936 Oudh 172 (172) (DB). (As¬ 
sumed—No interference was necessary on facts of 
the case.) 

(.See (’07) 1907 Pun Re No. 92, p. 439 (441).] 

6. (’23) 10 AIR 1923 All 315 (317). (It is immate¬ 
rial even if the sale proclamation contained a 
different decree amount of another decree-holder 
claiming rateable distribution.) 

(*19) 0 Allt 1919 Pat 465 (466) (DR). (Though the 
heirs of the judgment-debtor ceased to take interest 
colluding with the auction-purchaser and the 
private purchaser has intervened.) 
t (’30) 17 AIR 1930 Oudh 9 (10). (It does not 
include costs and interest not covered by the pro¬ 
clamation.) 

(’29) 16 AIR 1929 Nag 10 (11). (Refusal to confirm 
a sale where the amount is not deposited in time 
is without jurisdiction.) 

('87) 14 Cal 321 (323) (DB). (Under S. 174, Ben. 
Ten. Act, where Government Promissory Notes 
were deposited, it was held not a proper deposit.) 

7. See O. 21 R. 89, Note 17. 

8. (’22) 67 Ind Cas 286 (287) (DB) (Cal). 

9. (’30) 17 AIR 1930 Cal 249 (250) (DB). 

(But see (’20) 7 AIR 1920 Cal 392 (392).] 

10. (’98) 1898 All W N 148 (149) (DB). 

11. (-37) 24 AIR 1937 Pat 113 (116) : 16 Pat 202 
(FB). (Parties agreeing that on default in payment 
of the decretal amount by a certain date the sale 
should he confirmed—Sale confirmed — Order one 
under O. 21 R. 89—Appeal lay and even if appeal 
did not lie, revision lay.) 

(’37) 24 AIR 1937 Pat 537 (540). (Salein execution 
of rent decree—Transferee from judgment-debtor 
depositing in Court 5 per cent, for payment to 


stranger auction purchaser on last day of limita¬ 
tion — In lieu of depositing in Court under Sec¬ 
tion 174 (1), Bengal Tenancy Act, transferee filing 
petition that payment had been made outof Court 
—Landlord decree-holder assenting to same — 
Court held was bound to affirm sale unless money 
actually deposited in Court within limitation—_Sale 
set aside—Case held fit for interference in revision.) 
(’36) 23 AIR 1936 Oudh 55 (56) : 11 Luck 418 
(DB). (Execution sale—Decree-holder consenting 
to accept decretal amount from judgment-debtor 
and have sale set aside though beyond time — 
Court setting aside sale — Equities held were in 
favour of judgment-debtor and High Court should 
not interfere in revision.) 

(’38) 25 AIR 1938 Mad 307 (312). (An order rejec¬ 
ting an auction-purchaser’s application for con¬ 
firmation of the sale is not an appealable matter 
nor can it be revised.) 

12. See O. 21 R. 90, Note 50. 

13. (’24) 11 AIR 1924 Mad 431 (436) : 47 Mad 
288 (FB). 

14. (’25) 12 AIR 1925 Nag 289 (291). 

15. f(’29) 16 AIR 1929 All 793 (793) : 51 All 1023 
(DB). 

16. (’25) 12 AIR 1925 Cal 515 (516). (Wliereasale 
was set aside after seven years and the judgment 
did not discuss all points.) 

(’21) 8 AIR 1921 Cal 251 (252): 48 Cal 119 (DB). 

17. (’26) 13 AIR 1926 All 305 (306) : 48 All 286. 

(Because fuller particulars of fraud were given 
only after 30 days.) ^ 

f (’28) 15 AIR 1928 All 354 (354). (Section 18, 

Limitation Act.) 

(’24) 44 Cal L Jour 565 (568). 
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held to be a sufficient ground for interference. When the auction purchaser 18 or the decree- 
holder 19 is not impleaded in the petition in time it is not a mere error of law but an 
irregularity of procedure justifying interference. The sale can be set aside only on proof 
of substantial injury 20 and in the absence of it, a Court acts without jurisdiction in setting 
aside the sale. 21 Where a Court dismisses an application to set aside a sale under o. 21 
R. 90 on the erroneous ground that a certain irregularity did not lead to substantial injury, 
the decision will not be interfered with in revision as there is no want of jurisdiction or 
irregularity in exercise of jurisdiction in such a case. 22 Where an incumbrance was not 
mentioned in a sale proclamation and the price fetched was inadequate and when no 
notice was issued under o. 21 R. GG, and nevertheless the sale was confirmed by the lower 
Court, it was held to be a fit case for revision. 33 It will be a failure to exercise jurisdiction 
to refuse to confirm a sale in the absence of a petition either under R. 89 or R. 90. 24 
Similarly, where a sale is confirmed while an application to set it aside is pending, the 
order will be interfered with in revision. 23 

When a petition is put in under Order 9, which does not apply to execution 
proceedings, to set aside an ex parte order setting aside the execution sale, the High 
Court, in revision, will not convert it into one of review. 20 

Fraud of the auction purchaser in colluding with the execution creditor and 
purchasing property at a depreciated value is a good ground to set aside a sale and a Court 
acts with material irregularity in refusing to do so. 27 See also the undermentioned cases. 28 

See also Note 13. 

25. Order permitting withdrawal of suit. —See O. 23 R. 1, Note 11. 

26. Orders under Order 33. — Some of the earlier decisions of the Allahabad 
High Court 1 took the view that orders on applications in forma pauperis did not come 


(’13) 18 Ind Cas 391 (392) (DB) (Cal). (A failure to 
consider S. 7, Limitation Act, is not, when raised 
for first time.) 

18. *(’29) 1(5 AIR 1929 All 593 (595) : 51 All 910 
(I)B). 

(’28) 15 AIK 1928 Cal 189 (190). 

19. (’93) 15 All 107 (109). 

20. (’30) 17 AIR 1930 Pat 58 (GO). (One of the 
most usual forms of showing that is to show that 
the property has been sold at a gross under-value.) 

(’24) 11 AIR 1924 Nag 293 (294). 

(’24) 11 AIR 1924 Pat 785 (78G). 

(’22) 9 AIR 1922 Lali 35 (3G). 

(’31) 18 AIR 1931 Put 63 (64) (DB). 

(’12) 13 Ind Cas 597 (597) (DB) (Cal). 

[See (’35) 22 AIR 1935 Rang 521 (521). (Sale con¬ 
firmed in favour of person who had bid through 
an agent — Latter not having n proper power of 
attorney—No material irregularity.)] 

21. (’25) 12 AIR 1925 Sind 253 (254): 18Sind LR 
130 (DB). (Sale set aside under inherent power). 

(’24) 11 AIR 1924 Pat 785 (786). 

(’01) 24 Mad 311 (315). 

(’86) 9 Mad 145 (146) (DB). 

( 37) 24 AIR 1937 Pat 357 (858). (Where the Court 
below sets aside a sale contrary to the proviso to 
0.21 R. 90, C. P. Code, without determining whe¬ 
ther the applicant has sustained substantial injury, 
there is an error affecting jurisdiction calling for 
interference by the High Court in revision.) 

22. (’35) 22 AIR 1935 Oudh 154 (156) (DB). 

23. (’29) 16 AIR 1929 Pat 588 (589). 


(’29) 16 AIR 1929 Cal 736 (737). 

24. (’93) 20 Cal 8 (11) : 19 Ind App 154 (PC). 

(’27) 14 AIR 1927 Lab 71 (72). 

(’33) 20 AIR 1933 Lab 99 (100) : 13 Lah 761. 

25. (’33) 20 AIR 1933 All 137 (138). 

26. (’26) 13 AIR 1926 Cal 735 (73G). (Petition to 
set aside an cx parte order setting aside an execu¬ 
tion sale.) 

27. t (’78) 2 Mad 261 (2G9) (DB). 

28. (’38) 25 Allt 1938 Pat 240 (242) : 17 Pat 107 
(DB). (Order 21, Rule 90 (Patna amendment), 
Proviso (i) — Application for permission to give 

landed property us security instead of deposit _ 

Court not applying mind to it and refusing_Dis¬ 

missal of application to set aside sale for failure 
to make deposit — Appeal—order refusing to ac¬ 
cept security—Revision is maintainable.) 

(’31) 18 AIR 1931 All 594 (595) (DB). (Where an 
application for restoration of an application under 
O. 21 It. 90, not limited to O. 9, is dismissed on 
the ground that it is not entertainable, withont 
being considered on merits, there is a failure to 
exercise jurisdiction.) 

(’31) 18 AIR 1931 Cal 425 (426). (Where the trial 
Court wrongly entertains a time-barred application 
under O. 21 R. 90 and sets uside the sale but the 
decision is reversed on appeal which is incompetent 
under 3. 173 of the Ben. Ten. Act the High Court 
will not interfere in revision.) 

Note 26 

1. (’82) 1882 All W N 39 (39) (DB) 

(’82) 1882 All W N 69 (69) (DB). 
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within fche words case decided ” and were of such an interlocutory character as not to 
come within the meaning of the section. But in 1910 a Division Bench of the said High 
Court drew a distinction between cases where the pauper’s application was rejected and 
cases where it was allowed? In the former case the pauper’s case was held to have come 
to an end and was therefore a “case decided” within the meaning of the section capable 
of being revised, while in the latter case it was held that no “case” was decided. It was 
apparently on this ground that two of the earlier decisions of that Court permitting 
revision could be supported. One was a case 3 where the lower Court without paying 
attention to the exact meaning of the word “pauper” considered certain extraneous and 
irrelevant matters and another 4 where the lower Court inquired into what would be the 
result of the suit if leave was not granted and thus rejected the application. After the 
I ull Bench decision in Budhu Lai v. Mezoa Rain? authoritatively laid down in 1921 
that interlocutory orders did not amount to a case decided under the section, it was held 
that even applications where leave was refused could not be revised, 0 though the old 
distinction between cases where the application was refused and those where it was 
allowed w r as also adopted in some rulings.' Independently, however, of this view it was 
held by the said High Court that in considering the question of pauperism, if a Court 
wanders from the issue, and enters on a question of the pauper’s title 8 or the maintain¬ 
ability of the suit, 9 it would be an exercise of jurisdiction not vested by law. The Full 
Bench ruling has been subsequently distinguished as an authority only for the proposition 
that no revision lies from a mere finding, though relating to a question of jurisdiction 
and not as laying down a broader proposition that no revision will ever lie from an order 
which is merely interlocutory one. Further, when the matter is altogether at an end and 
plaintiff is entirely out of Court, the order is not merely an interlocutory one but a “case 
decided” and so is revisable. 10 See also the undermentioned decisions. 11 The Lahore High 
Court has held that an order granting or refusing an application for leave to sue in forma 
pauperis is a ‘case decided.’ 12 

('82) 1882 All W N 92 (92) (DB). 

(’81) 4 All 91 (92) (DB). (Rejection of the applica¬ 
tion because it was presented by pleader.) 

(’85) 7 All G61 (6G4) (FB). (Application rejected 
because claim was barred.) 

2. (’10) 32 All 623 (624) (DB). 

3. (’88) 10 All 4G7 (470). 

4. (’93) 1893 All W N 218 (219). 

5. (’21) 8 AIR 1921 All 1 (5) : 43 All 564 (FB). 

6. (*22) 9 AIR 1922 All 1 (1): 44 AU248. (Pigot, J., 
reserved his opinion though he was inclined in 
favour of the revision.) 

(’2G) 13 AIR 1926 All 44G (446) : 48 All 493. 

(’22) 9 AIR 1922 All 208 (208) (DB). (Application 
for leave to sue in forma pauperis —Order admit¬ 
ting the application is not revisable.) 

7. (’42) 29 AIR 1942 All 319 (319) : I L R (1942) 

All 859 (DB). (An order rejecting an application 
for leave to sue in forma pauperis is revisable.) 
t (’42) 29 AIR 1942 All 347 (349) (DB). (An order 
granting leave to sue as a pauper is not open to 
revision.) 

(’31) IS AIR 1931 All 659 (660) (DB). (Leave to 
sue as pauper granted—No revision lies.) 

8. (’23) 10 AIR 1923 All 577 (578) : 45 All 548 
(DB). 

9. (’25) 12 AIR 1925 All 275 (276). (Because it is 
barred by res judicata.) 

10. f (’30)17AIR 1930 All 758(760):52 All 927 (DB). 

(’33) 20 AIR 1933 All 295 (296) : 53 All 216. (But 


where the application is converted into a plaint, no 
revision lies.) 

11. (’17)4 AIR 1917 All 355 (355) (DB). (Where 
the lower Court acted within its jurisdiction in 
refusing an application for leave to sue in forma 
pauperis, the revision was held not to lie.) 

(’17) 4 AIR 1917 All 186 (186) (DB). (Held, that 
the lower Court had discretion to grant the appli¬ 
cation or not, and that it was not possible to say 
that the Court acted illegally and with material 
irregularity in granting the application.) 

12. (’41) 28 AIR 1941 Lah 128 (131) : ILR (1941) 
Lah 697 (DB). (1912 Pun Re No. 87 overruled.) 

(’27) 14 AIR 1927 Lah 56 (56). 

(’85) 1885 Tun Re No. 21, page 40 (41). 
f (’26) 13 AIR 1926 Lah 642 (643). 

(’34) 21 AIR 1934 Lah 231 (231). 

(’29) 16 AIR 1929 Lah 498 (498). 

(’82) 1882 Pun Re No. 99, pnge 281 (282) (DB). 
(’19) 6 AIR 1919 Lah 4 (5) : 1919 Pun Re No. 134. 
[See also (’36) 23 AIR 1936 Pesh 69 (71). (Order 
rejecting application to sue in forma pauperis is 
revisable.)] 

[See however (’34) 21 AIR 1934 Lah 295 (296)- 
(No revision lies from order allowing pauper 
application—1912 Pun Re No.87followed—Defen¬ 
dant can have no possible grievance in such a 
case, the Crown alone being affected — High 
Court may interfere in a proper ca3e.)] 




REVISION 


[S 115 N 26] 1137 


The High Court of Nagpur and the Chief Court of Sind have maintained the 
distinction pointed out by the Allahabad Court though interference would be made only 
in cases where there is some illegality or material irregularity in the procedure adopted 
by the lower Court in rejecting the application . 13 In Oudh 1 * the application in forma 
pauperis was itself hold to be a “case decided” and therefore if the lower Court committed 
an irregularity in deciding it, it could be revised whether the application was allowed or 
rejected. This view, it is submitted, is the correct view, and has been upheld by all the 
other High Courts. The Madras, Patna and Rangoon High Courts 16 have also rejected 
the distinction referred to above between the rejection and the allowing of the application. 
Accordingly when the lower Court, after considering the whole question of pauperism and 
in the exercise of discretion comes to a proper decision it will not be interfered with when 
there is no error of jurisdiction . 10 If, on the other hand, the lower Court commits an 


13. (’41) 28 AIR 1941 Nag 330 (333, 334) : I L It 
(1942) Nag 459. (Assumed.) 

(’ll) 7 Nag LR 49 (49) : 10 Ind Cas 471 (471). 
(Order granting leave to sue in forma pauperis — 
Not revisable.) 

*(’24) 11 AIR 1924 Nag 44 (45) : 19 Nag Li R 165 
(DB). (Order refusing permission—Revision lies.) 
f (’33) 20 A I R 1933 Sind 82 (83) : 26 Sind L R 
491 (DB). 

(*25) 12 A I R 1925 Nag 343 (344) (DB). (Where 
there is not any material irregularity, the High 
Court will not interfere in revision.) 
f (’27) 14 AIR 1927 Nag 340 (341). (Wrong con- 
elusion on facts and evidence is no ground for inter¬ 
ference.) 

(’28) 15 AIR 1928 Nag 24 (27). (Application rejec¬ 
ted and court-fee demanded — Revision filed, but 
later on suits dismissed for non-production of stay 
order — Still revision is maintainable.) 

(’30) 17 AIR 1930 Nag 53 (54). (Absence to record 
reasons does not vitiate the order.) 

(’35) 22 AIR 1935 Nag 209 (211) : 31 Nag L R 
413. (Lower Court rejecting application to sue in 
forma pauper i sou erroneous assumption, its deci¬ 
sion thus amounting to a conscious violation of the 
rules of the Civil Procedure Code — Decision is 
open to revision.) 

[Sec also (’36) 23 AIR 1936 Nag 280 (280) : ILR 
(1937) Nag 428. (Application for leave to sue in 
formapauperis rejected—Second application — 
Objection that it was barred — Trial Court has 
jurisdiction to decide if application is barred.)] 

! But see*(’38) 25 AIR 1938 Nag 210 (211): ILR 
(1910) Nag 463. (Order allowing person to sue as 
pauper is revisable when the conditions of S. 115 
are satisfied.)] 

14. (’42) 29 AIR 1942 Oudh 169 (171) : 17 Luck 
462 (DB). 

( 42) 29 AIR 1912 Oudh 239 (240) : 17 Luck 605 
(DB). 

(’12) 29 AIR 1942 Oudh 210 (242) : 17 Luck 628. 
(Section 17 of the Encumbered Estates Act (XXV 
of 1934) is no bar to such a revision.) 

(’42) 29 AIR 1942 Oudh 361 (362) (DB). 

(’40) 27 AIR 1910 Oudh 148 (151) : 15 Luck 365 
(FB). 

(10) 27 AIR 1910 Oudh 353 (353) (DB). 

C09) 12 Oudh Cas 381 (382) : 1 Ind Cas 777 (77*). 
(15) 2 AIR 1915 Oudh 3 (3). 
t (’23) 10 AIR 1923 Oudh 118 (119). 


(’25) 12 AIR 1925 Oudh 74 (74) (DB). 

(’26) 13 AIR 1926 Oudh 204 (204). 

*(’38) 25 AIR 1938 Oudh 146 (149) : 14 Luck 116 
(DB). (There is no distinction between cases where 
application has been granted and where it has 
been rejected — Neither is an interlocutory order.) 
[See also (’35) 22 A I R 1935 Oudh 20 (21) : 10 
Luck 265 (DB). (Result of dismissal of applica¬ 
tion is an end to the proceeding, hence rejection 
of application constitutes case decided.) 

(’37) 24 AIR 1937 Oudh 481 (481) : 13 Luck 560 
(DB). 

(’36) 1936 Oudh W N 237 (239) (DB). (Order re¬ 
jecting application revised on ground of material 
irregularity.)] 

15. (’26) 13 AIR 1926 Mad 958 (958). 

(’38) 25 AIR 1938 Pat 209 (209) (DB). 

(’31) 18 AIR 1931 Rang 318 (318, 319). (Case of 
refusal of leave to sue in forma pauperis.) 

(’31) 18 AIR 1931 Rang 129 (131) :9Rang86. (Do.) 
t (’31)18 AIR 1931 Rang 131 (134):9 Rang 92. (Do.) 

16. (’42) 29 AIR 1942 Nag 47 (48) : I L R (1942) 
Nag 625. (Applicant under O. 33, R. 1 claiming 
share in joint family property — Court granting 
application on ground that claim to share in pro¬ 
perty did not constitute sufficient means — Deci¬ 
sion is not wrong and even if wrong no material 
irregularity in the exercise of jurisdiction.) 

(’ 40 ) 27 AIR 1910 Oudh 353 (354) (DB). (Applica¬ 
tion to sue as pauper — Court deciding on allega¬ 
tions in plaint that no cause of action was disclosed 
and rejecting the application—Order even if erro¬ 
neous in law is not revisable.) 

(’98) 20 All 299 (302) (DB). (Lower Court dismis¬ 
sing application on the ground that applicant had 
not shown a prima facie reasonable cause of action 

is not guilty of any irregularity or illegality _ No 

revision lies.) 

( 6<) ( Suth W It 486 (48 1 ) (DB). (No revision lies 
from an order granting leave.) 

(’25) 12 AIR 1925 Cal 990 (991) (DB). 

(’30) 17 A I R 1930 All 831 (832) (DB). (So also 
omission to give details as to the value of tho 
applicants’ property not illegal.) 

(’29) 16 AIR 1929 Lah 821 (822). 

(’19) 6 Allt 1919 Pat 58 (59) : 1919 Pat II C C232 
(234) (DB). (The decision that a benamidar could 
not sue is wrong in law— Held, that it was an error 
m law at best which could not be interfered with 
in revision.) 


1CPC. 72. 
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irregularity in the exercise of jurisdiction as where it declines to give notice to the 
Government Pleader or to the defendant before disposing of the application , 17 or where 
it does tiot properly consider the sufficiency or otherwise of the evidence as to pauperism , 18 
or where it enters into the merits of the case and dismisses the application after finding 
that the claim is unsustainable , 19 the High Court will interfere. It will also interfere 
where the Court commits obvious errors of law . 20 

No doubt the Court has to satisfy itself prima facie that the plaint discloses a- 
subsisting cause of action but it will be acting without jurisdiction if it travels beyond the 
plaint to ascertain the same, as, for instance, by taking the evidence of witnesses besides 
ihat of the x^efcitioner .*' 1 Where plaintiff is allowed to sue as a pauper, security for costs 


(’24) 11 AIR 1924 Pat 667 (669) (DB). (When on 
materials Court finds that petitioner is not a 
pauper.) 

(’27) 14 AIR 1927 Pat 352 (352). 

(’39) 26 AIR 1939 Pat 95 (96). (The fact that the 
lower Court wrongly holds that the ornaments 
worn by a female applicant are her necessary 
wearing apparel cannot be a ground for holding 
that it has acted illegally or with material irre¬ 
gularity in adopting that view.) 

[See (’26) 13 AIR 1926 Lah 642 (643). (Agree¬ 
ment to pay small fee to counsel out of the suit 
amount in case of success does not brin" it under 
O. 33 R. 5.)] 

17. (’27) 14 AIR 1927 Cal 464 (464) (DB). 

(’34) 21 AIR 1934 All 424 (425): 56 All 895 (DB). 
(By allowing a party to appeal as a pauper with¬ 
out hearing the Government pleader a case is decided 
—AIR 1933 All 11: 54 All 394 not followed.) 

(’94) 1894 Pun Re No. 130, p. 494(496, 497) (DB). 
Also see O. 33 R. 6 N. 1. 

18. (’42) 29 AIR 1942 All 319 (320): ILR (1942) 
All 859 (DB). 

(’41) 28 AIR 1941 Pat 638 (640). 

(’40) 27 AIR 1940 Oudh 148 (152) : 15 Luck 365 
(FB). (Application to sue in forma pauperis in a 
representative capacity—Application rejected on 
ground that plaintiff is not a pauper taking his 
personal property into consideration—Court acts 
illegally in exercise of its jurisdiction.) 

(’40) 27 AIR 1940 Pat 263 (263). (Order rejecting 
application on Munsif’s report without hearing 
applicant.) 

(’15) 2 AIR 1915 Mad 652 (653) (DB). (Dismissal 
of petition only on the ground of omission to in¬ 
clude one item of property in the schedule to the 
petition—High Court will interfere.) 

(’85) 1885 Pun Re No. 21 page 40 (41). (Revision 
lies when the lower Court acted illegally or with 
material irregularity.) 

(’27) 14 AIR 1927 Rang 283 (284). (Failure to 
consider whether there was an agreement contrary 
to O. 33 R. 1.) 

(’29) 16 AIR 1929 Lah 746 (748). (Court rejecting 
application considering that next friend is not a 
pauper.) 

(’26) 13 AIR 1926 Mad 958 1958). 

(’14) 1 AIR 1914 Cal 721 (722)(DB). (Rejection of 
application because petitioner possessed ornaments 
6 months prior to date of application is bad.) 

(’06) 8 Bom L It 642 (644) (DB). (Rejection of ap- - 
plication because pauper had Its. 1600 worth of 


property with him for a suit requiring Rs. 1775 
court-fee.) 

t (’31) 18 AIR 1931 Rang 318 (319). (Conclusion 
based on conjecture.) 

19. (’10) 6 Ind Cas 703 (703) (All). 

(’03) 8 Cal W N 70 (73) (DB). 

*(’32) 19 AIR 1932 Bom 584 (588): 56 Bom 585- 

(’98) 2 Cal W N 474 (478) (DB). 
f (’03) 13 Mad L Jour 292 (295) (FB). (That the 
evidence showed no cause of action.) 

(’03) 27 Mad 120 (121): 13 Mad L Jour 425 (426). 

(’12) 15 Ind Cas 184 (184) (Mad). 

(’12) 16 Ind Cas 612 (614) (Mad). 

(’14) 1 AIR 1914 Mad 256 (258). (Because certain 
unsustainable claims were added.) 

20. (’36) 23 AIR 1936 Mad 83 (84). 

(’25) 12 AIR 1925 Rang 381 (382). (Overlooking 
the provisions of Limitation Act and wrongly 
bolding application barred.) 

(’28) 15 AIR 1928 Pat 28 (29). 

(’28) 15 AIR 1928 Lah 271 (271). (When the 
Court thought that property which was the sub¬ 
ject-matter of the suitcouldbe treated as means.) 

(’19) 6 AIR 1919 All 213 (214) (DB). (Treating an 
application as a plaint and directing its return for 
presentation to proper Court.) 

(’30) 17 AIR 1930 Rang 324 (325). 

(’93) 16 Mad 454 (455) (DB). (For non-production 
of a succession certificate.) 

[See also (’38) 25 AIR 1938RaDg 453(454) (DB). 
(Where the Court to which an application under 
O. 33 R. 1 for leave to sue in forma pauperis is 
presented, dismisses the application although 
satisfied that the applicants are paupers, bold¬ 
ing that the suit is not maintainable in view of 
the provisions of S. 47, and where in coming to 
this conclusion, it not only refers to certain pro¬ 
ceedings mentioned in the proposed plaint but 
makes use of the information obtained therefrom, 
the use of 6uch information is irregular and it 
amounts to a material irregularity in the conduct 
of the proceedings in the lower Court which 
vitiates the order passed therein.) 

(’36) 23 AIR 1936 Pat 591 (593) : 15 Pat 738 
(DB). (One of the applicants for leave to sue as 
pauper dying during pendenoy of application — 
Legal representative is entitled to be br< ught on 
record—Court not granting time for substitution 
acts with material irregularity.)] 

21. (’41) 28 AIR 1941 Mad 398 (399). 

(’24) 11 AIR 1924 Mad 80 (80). 
f (’32) 19 AIR 1932 Bom 584 (588) : 56 Bom 58 o. 
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should be ordered only under exceptional circumstances, and an order rejecting the 
application for failure to furnish the same is improper and will be set right in revision. 22 

A pauper whose application is rejected may be allowed to pay the necessary 
court-fee and it will be a failure to exercise jurisdiction if the permission is refused. 23 

The Government is entitled, at any time, to apply to the Court to make an order 
for the payment of court-fees. 24 And if no provision is made for the payment of court-fee 
to Government, the Government may appeal against the decree. 25 Under the Code of 
18S2, it was held that Government not being a party to the suit, had no right of appeal 

but it was held that the Collector could in such cases move the High Court under this 
section. 20 

27. Orders under Order 47. — See O. 47 R. 7, Note 10. 

27d. Orders under Order 45.—This section is applicable to an order granting 
or refusing a certificate under Order 45. 1 


27b. Decision as to court-fee, whether revisable. — It has been held 
that an order demanding additional court-feo is revisable under this section as in such 
cases there is a refusal to exercise jurisdiction in the matter and try the case on the 
merits unless the additional court-fee demanded is paid. 1 But a decision holding that the 
court-fee paid is sufficient is, it has been held, not subject to the revisional jurisdiction 
of the High Court as there is no refusal to exercise jurisdiction in such cases. 2 See also 


(’27) 14 AIR 1927 Mad 441 (442). 

(*25) 12 AIR 1925 Pat 30 (30) : 3 Pat 275 (DO). 
(’13) 18 Ind Caa 491 (491) (Lab). (Failure to see 
the existence of an award as a bar to the cause of 
action was held illegal.) 

[See also (*33) 20 AIR 1933 Pat281(285). (Going 
beyond the plaint in considering whether it dis¬ 
closes a cause of action.)] 

2 2. (’28) 15 AIR 1928 Lah 9G0 (960). 

*(’22) 9 AIR 1922 Lah 87 (88) : 3 Lah 30 (Dll). 

2 (db' 18 ) 5 A1R 1018 AI1 194 * 19i) : 40 AH 38 

(’24) 11 AIR 1924 Nag 105 (108). 

(’80) 5 Cal 807 (810) : 6 Cal L Rep 223 (227) (DB). 
(Refusal to permit court-feo being paid was hold 
proper when pauper did not offer till just before- 
judgment.) 

24. See Order 33 Rule 12. 

25. See Order 33 Rule 13. 

26. (’98) 21 All 133 (137) (FB). 

(’91) 15 Bom 77 (78) l DB). (NOTE _This case is 

overruled on another point in 31 Bom 10) 

(’93) 18 Bom 454 (45(5) (DB). 

(’98) 21 Mad 113 (114) (DB). 

[But see (1900) 23 Mad 73 (82) (DB).-(But where 
no question of jurisdiction is involved.no revision 
lies.)] 

Note 27a 

1. (’37) 24 AIR 1937 Mad 930 (93C) (DB). 

Note 27b 

1. (’42) 29 AIR 1942 Mad 585 (585). 

(’42) 29 AIR 1942 Put 60 (62): 20 Pat 780 (DB) 

( 6i\dB) AIK 1942 Sind 7(3 (11) : ILR (1942) Kar 
(‘4^28 AIR 1941 All 298 (300): ILR (1941) All 



*(’38) 25 AIR 1938 Pat 22 (25) : 16 Pat 766 (FB) 
*(’38) 25 AIR 1938 Nag 122 (126) : ILR (1938) 
Nag 106 (FB). 1 ’ 

(’351 22 AIR 1935 Cal 279 (280) : 62 Cal 417 (DB). 
(Order for payment of additional court-fee not 
supportable under the law.) 

(’39) 26 AIR 1939 Pat 274 (275): 18 Pat 267 (DB). 
(The High Court has jurisdiction to interfere in 
revision with the decision of the lower Court on 
the question of the classification of the suit for 
purposes of court-fee, where such decision has been 
adverse to the plaintiff). 

[See also t’3G) 23 AIR 1936 Pesh 110 (141) (DB). 
(The Appellate Court undoubtedly bus jurisdic¬ 
tion to decide the correct amount of court-fee, but 
if its decision on the point results in its refusal to 
exercise jurisdiction in respect of t ho merits of the 
appeal before it, and if that decision 13 wrong it. 
results in a refusal to exercise jurisdiction vested 
in it.)] 


I tJut see ('42) 29 AIR 1912 Pcsh 23 (24) (Order 
requiring additional court-feo is prima facie an 
interlocutory order which cannot be taken into 
consideration in revision ) 

*(’39) 26 AIR 1939 Mad 380 (382). (An order of 
a trial C -urt determining the proper court-feo 
payable on a plaint and holding that, it is insuffi¬ 
ciently stamped, is not revisable by the Hi'di 
Court ; and such an ouler, which b\- itself does 
not fall under S. 115. C. P Code, cannot be 
revised by tbo High Court merely because it is 
bound to be followed by some other order which 
may be without jurisdiction.)] 

2 (FB) H) 25 AIU 1938 P ' lt 22 (25) : 16 Pat 700 

*1*36) 23 AIR 1936 Pat 85 (86) ; 15 pnt34D fr»m 

1S3H * he 122 (12 “> 
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the undermentioned decisions. 3 For fuller discussion see S. 149 Note 14 and 0.7 R.ll, Note 12. 

28. High Court’s power of superintendence-See Note 5 and Section 224, Government 

of India Act, 1935 in Appendix II. 

29. High Court’s revisional powers under other Acts. 

1. Guardians and Wards Act, 1890 —Section 47, Guardians and Wards Act enacts 
that in certain cases specifically mentioned therein an appeal shall lie to the High Court 
from the orders passed by the subordinate Courts and S. 48 of the same Act while enacting 
that all other orders are final has expressly saved the extraordinary powers of the High 
Court to interfere in cases where the lower Courts have not properly exercised their powers. 1 
But the application for revision will be considered under S. 48 only where the Court 
exercised jurisdiction not vested by law, or declined to exercise jurisdiction vested by law 
or exercised the same in an illegal or irregular manner. As to the circumstances in which 
the High Courts have interfered under this section with the order of the lower Court, 
see the undermentioned cases. 2-3 

2. Bombay Regulation, II of 1827 — See Note 2. 

3. Punjab Courts Act, VI of 1918, Section 44 — As to the powers of the High 
Court of the Punjab under s. 44 of the Punjab Courts Act, 1918, see the undermentioned 
cases. 4 

3 Tp42) 29 AIR 1942 Sind 76 (77) :ILR (1942) 

Kar 61 (DB). (The Judicial Commissioner’s Court 
should not hear a revision application against an 
order in an appeal from a decree, on which the 
proper court-fee, arising from the decree of the 
trial Court has not been paid by the applicant.) 

(’40) 27 A I R 1940 Mad 821 (821). (Decision by 
Appellate Court under S. 7 (v) (c), Court-fees Act, 
holding land to be overvalued and determining 
annual income—No revision lies.) 

(’36) 23 AIR 1936 Mad 111 (411). (Where thodeoi- 
eion on a question of court-fee also bears upon the 
valuation of the suit for purposes of jurisdiction, 
and the suit may have to be filed in a higher Court 
if the court-fee question should be decided in a 
different way, the High Court is justified in inter¬ 
fering in revision, although the point has been 
decided in plaintiff’s favour.) 

Note 29 

1. f (’07) 31 Bom 590 (594). 

(’25) 12 AIR 1925 Oudh 260 (261). 
f (’15) 2 AIR 1915 Cal 49 (51, 52) (DB). 

(’01) 1901 Pun Re No. 48, p. 157. 

2-3. (’28) 15 AIR 1928 Nag 291 (291). 

(’14) 1 AIR 1914 Oudh 425 (426) : 18 Oudh Cas 
66 (DB). (Where no notice was served upon a 
porson interested in the result of an application for 

guardianship.) % .... . . 

(’31) 18 AIR 1931 Cal 59 (60) (DB). (Party against 

whom order passed desirous of putting fresh facts 
for consideration of Court throwing different light 
on case—Court not hearing same.) 

(’07) 17 Mad L Jour 199 (200). (Order allowing the 
guardian after termination of guardianship to 
spend the minor’s property for the marriage of his 

flistor.) , , , 

(’23) 10 A 1 R 1923 Lali 89 (89). (Orders under 

S. 34 of the Guardians and Wards Act.) 

(’09) 12 Oudh Cas 78 (83) : 2 Ind Cas 237 (238). 

(Where the order granting permission for sale did 
not recite the necessity for it.) 


(’30) 17 AIR 1930 Lah 1017 (1018). (Where the 
Court wrongfully cancelled a lease granted by a guar¬ 
dian which was perfectly within his competence.) 
(’15) 2 AIR 1915 Cal 1 (4) : 42 Cal 351. (Selecting 
suitable bridegroom without leaving the choice in 
the first instance to the guardian.) 

(’32) 19 AIR 1932 Bom 156(158): 56 Bom 71 (DB). 
(Selection of bridegroom without consulting proper 
guardian, without taking evidence and consulting 
minor.) 

(’18) 5 AIR 1918 Cal 242 (243) (DB). (Improper 
orders of the District Court refusing payment of 
money to the guardian of the person of a minor.) 
(’15) 2 AIR 1915 All 199 (200) : 37 All 515 (DB). 

(Refusal to order custody of minor to the guardian.) 
In the following cases it was held that the 
High Court cannot interfere : 

(’15) 2 AIR 1915 Lah 293 (295). (Lower Court’s 
order not unjust or perverse—No revision.) 

(’26) 13 AIR 1926 All 301 (301) : 48 All 300 (DB). 

(Order fixing amount spent for marriage of minor.) 
(’25) 12 AIR 1925 Oudh 260 (261). (Order fixing 
remuneration of outgoing guardian.) 

(’38) 25 AH1 1938 Nag 495 (497) : ILR (1940) Nag 
221 (DB). (Order appointing guardian and fixing 
amount of maintenance of ward—Order is neither 

appealable nor revisable.) . 

4, (’10) 1910 Pun Re No. 2 : 6 Ind Cas 735 (736). 
(’09) 1909 Pun Re No. 45, page 148 ( 150 ): 2 Ind Cas 
76 (77) 

(’04) 1904 Pum Ro No. 70, p. 200 (202) (DB). 

(’l l) 1 AIR 1914 Lah 418 (418) (DB). 

(’89) 1889 Pun Re No. 86, p. 316 (317). 

(’96) 1896 Pun Re No. 36, p. 97. 

(’ll) 11 Ind Cas 33 (34) (Lah). (Suit for declara¬ 
tion—Compromise decree for possession is beyond 
what is demanded by the plaint.) 

(’ll) 11 Ind Cas 518 (518) (Lah). (Where the only 

question is one of law.) ~ oq1 

(’14) 1914 Pun Re No. 4 (Rev) : 2o Ind Cas 831 

(832). (Do.) 
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4. Provincial Small Cause Courts Act, section 25 — The powers of the High 
Court under s. 25 of the Small Cause Courts Act are much wider than those given by this 
section 6 and the provisions of S. 115 of the Code are therefore not a safe guide for the 
exercise of the powers under S. 25 of the Small Cause Courts Act. 0 As to the circumstances 
in which the High Courts will interfere under the section, see the undermentioned cases. 7 


(’14) 1914 Pun Re No. 1 (Rev) : 25 Ind Cas 867 
(868). (Do.) 

(’07) 1907 Pun Re No. 65, p. 367 (368) (DB). 

5. f (’41) 28 AIR 1941 Bom 67 (68) : ILR (1941) 
Bom 153 (DB). 

(’24) 11 AIR 1924 Rang 54 (54) : 1 Rang 372. 

(Sanction to prosecute given—Set aside.) 

(’04) 27 All 192 (193). 

(’05) 27 All 531 (537) (DB). 

(’22) 3 L R All 17 (20). 

(’ll) 11 Ind Cas 15 (16) (Lab). 

(’28) 15 AIR 1928 Lah 274 (275). 

(’07) 17 Mad L Jour 62 (63). (To transfer the lia¬ 
bility from one defendant to another.) 

(’32) 19 AIR 1932 Oudh 106 (107). 

(’26) 13 AIR 1926 Rang 205 (206) : 4 Rang 221 
(DB). 

t (’14) 1 AIR 1914 Sind 98 (100) : 8 Sind LR1G4 
(DB). 

(’34) 21 AIR 1934 All 107 (108). (High Court may 
under S. 25 call for a case to satisfy itself that 
a decree or order made in any case baa been decid¬ 
ed by a Court according to law.) 

(’39) 26 AIR 1939 All 590 (591) : ILR (1939) All 
709. 

[See (’34) 21 AIR 1934 Lah 165 (166). (Even 
under that Act a case must have been decided and 
no revision lies against interlocutory orders.)] 

6. (’95) 2] Bom 250 (255) (DB). 

(’04) 1904 Pun Re No. 06, p. 186 (189) (DB). 

[See however (’93) 15 All 139 (140). 

(’94) 10 All 476 (477) (FB). 

(’99) 21 All 89 (90) (DB).] 

7. (’43) 30 AIR 1943 Nag 141 (142) : ILR (1943) 
Nag 272. (Although the High Court will seldom 
interfere with question of fact, where the initial 
error in law has entirely vitiated the whole treat¬ 
ment of the case by the Judge of the Small Cause 
Court, the High Court will interfere and will do 
what it thinks just.) 

(’42) 29 AIR 1942 Rang 70 (74) : 1941 Rang L R 
724. (High Court is not debarred from going into 
question of law (inference from proved facts).) 

(’42) 29 AIR 1912 Oudh 202 (203). (Decree in 
favour of plaintiff who alone could not sue.) 

(’ ll) 28 AUt 1941 Bom 67 (G8) : ILR (1941) Bom 
153 (DB). (Apart from the grounds, under S. 115, 
C. P. Code, when there is reason to think that 
there has been no fair trial or that a palpable in¬ 
justice has been committed, or even in the case of 
a simple error of law if it is a matter of general 
importance the High Court will interfere under 

S. 25 of the Provincial Small Cause Courts Act_ 

In this case there was error of law but not being a 
matter of general importance no interference.) " 
(’41)28 AIR 1941 Oudh 111 (112). (Revision on 
point of limitation.) 

(’40) 27 AIR 1940 Sind 228 (229) (DB). (Judge 
without coming to any decision regarding finding 
in favour of defendant solely on theory that when 


neither side could be believed contention of defen¬ 
dant should be preferred — Onus of proof lay on 
defendant—Finding should be interfered with in 
revision.) 

*(’91) 13 All 277 (278) (SB). (Revisional powers 
only exercisable where it appears that some sub¬ 
stantial injustice has been done to a party on 
misapprehension of law or from a material error 
in procedure.) 

(’04) 1904 Pun Re No. 66, p. 186 (190) (DB). (Do.) 
(’97) 1897 All W N 138 (138). (Where no cause of 
action was disclosed in the plaint a decision was 
reversed.) 

(’24) 11 AIR 1924 All 691 (691). (Gross errors of 
law.) 

(’07) 5 Cal L Jour 413 (415) (DB). (Error of law 
occasioning failure of justice.) 

(’95) 1895 Pun Re No. 66, p. 330 (332). (Errors of 
law.) 

(’16) 3 AIR 1916 Lah 304 (304). (Error of law or 
procedure.) 

(’15) 2 AIR 1915 Mad 307 (307). (Error of law 
when there is no injustice will not be interfered 
with.) 

t (’12) 14 Oudh Cas 343 (355) : 13 Ind Cas 803 
(807) (DB). (Defiance of well-known principles of 
law.) 

(’05) 27 All 531 (537) (DB). (Misappreciation of 
evidence.) 

(’14) 1 AIR 1914 All 153 (153) (DB). 

(’97) 1897 Pun Re No. 32, p. 149 (152) (DB). (Un¬ 
reliable or no evidence.) 

(’10) 7 Ind Cos 530 (530) (Lah). (Do.) 

(’13) 19 Ind Cas 943 (944) (Lab). 

(’14) 1 AIR 1914 Lah 42 (42). (The Courts below 
assumed the existence of certain facts and did not 
consider all the material i>oints and misappre¬ 
hended the case.) 

(15) 2 AIR 1915 Lah 237 (237). 

\ (’14) 1 AIR 1914 Sind 98 (100) : 8 Sind LR 161 
iDB). (Decree was opposed to evidence.) 

(’12) 15 Ind Cas 18G (186) (Mad). 

(’91) 13 All 533 (537). (Judgment not inaccordance 
with O. 20 R. 4.) 

f (’99) 23 Bom 334 (337, 338) (DB) (Do.) 

*(’96).6 Mad L Jour 50 (51). (Do.) 

(’95) 1895 Pun Re No. 78, p. 373 (375, 376). (Do.) 
(’01) 1901 Pun Ro No. 57, page 180 (181). (Do.) 
(’12) 15 Ind Cas 202 (202) (Mad). (Disallowing 
costs without reasons.) 

(’15) 2 AIR 1915 Nug 65 (66) : 11 Nag L R 189 
(Do.) 

( 09) 2 Ind Cas 488 (488) (Mad). 

(’ll) 11 Ind Cas 15 (16) (Lah). 

( 07) 29 All 468 (470). (Rejection of review on the 
ground of supposed deficiency of stamp.) 

^P 3 \ 191n<1 Cas 7S2 ( 782 ) (All). (Error on point of 
limitation.) 1 

(’13) 20 Ind Cas 175 (176) (DB) (All). (Do.) 
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(’15) 2 AIR 1915 All 161 (162). (Do.) 

(’93) 17 Bom 510 (511) (DB). (Do.) 

(’93) 15 All 139 (140). (Do.) 

(’95) 17 All 422 (423) (DB). (Do.) 

( (Do) 15 ° Udh 033 319 (320 ^ 17 Ind ° aS 470 ^ 471 ^’ 

('ll) 11 Ind Cas 259 (260) (All). (Substantial in¬ 
justice should have been done.) 

(’95) 21 Bom 250 (255) (DB). (Do.) 

(’02) 6 Cal W N 480 (483). (Do.) 

3 AIR 1916 Cal 230 (230) (DB). (Do.) 

3 AIR 1916 Cal 422 (423j (DB). (Do.) 

1S88 Pun Re No. 79, page 206(208,210) (DB). 


(’16 

(’16 

(’88 


(Do.) 

(’01) 1901 Pun Re No. 19, page 63 (65)(DB). (Do.) 
(’17) 4 AIR 1917 Pat 332 (333) : 2 Pat L Jour 627 
(DB). (Do.) 

(’91) 14 Mad 406 (407) (DB). (Do.) 

(’12) 17 Ind Cas 748 (750) (Mad). (Do.) 

(’15) 2 AIR 1915 Mad 338 (339). (Do.) 

(’16) 3 AIR 1916 Mad 433 (434) (DB). (Do.) 

(’17) 4 AIR 1917 Mad 349 (350) (DB). (Do.) 

(’98) 11 C P L R 91 (92). (Do.) 

(12) 14 Ind Cas 2 (4) (Oudb). (Do.) 

(’ll) 9 Ind Cas 470 (471) (Dow Bur). 

(’25) 12 AIR 1925 Rang 310 (311) : 3 Rang 471. 
(Conclusions of Small Cause Court not shown to be 
perverse—No interference by High Court). 

(’26) 13 AIR 1926 Pat 575 (576). (Refusal to sum¬ 
mon witnesses—Serious prejudice to party—Revi¬ 
sion allowed.) 


(’17) 4 AIR 1917 All 159 (160): 39 All 101. (Small 
cause suit tried by a Munsif on the original side 
and his decision reversed on appeal.) 

(’01) 25 Bom 417 (417, 418) (DB). <Do.) 

(’03) 26 Mad 176 (178, 179). (Do.) 

(’22) 9 AIR 1922 Mad 352 (353) (DB). (Do.) 
t (’16) 3 AIR 1916 Pat 31 (32). (Do.) 

( 09) 33 Mad 323 (326) : 1 Ind Cas 543 (544) (FB). 

(Do—Overruling 27 Mad 478.) 

(’14) 1 AIR 1914 All 119(119). (Original suit tried 
as small cause is an exercise of jurisdiction not 
vested by law.) 

C92) 14 All 413 (416) (DB). (Unless facts ousting 
jurisdiction arc patent on record, High Court will 
not interfere.) 

(15) 2 AIR 1915 Cal 378 (379) (DB). (Do.) 

(’10) 5 Ind Cas 742 (742) (DB) (Mad). (Application 
not necessary.) 

(12) 14 Ind Cas 793 (793) (Lab). (Satisfaction of 
decree out of Court is no bar to revision ) 

(’98) 1898 Pun Re No. 23, page 66 (G8). 

(’07) 17 Mad L Jour 62 (63). 


(’35) 22 AIR 1935 Mad 554 (555). (Where tbede- 
erco is passed without jurisdiction by the lower 
Court, the High Court ought to interfere in revi¬ 
sion.) 

(’36) 23 AIR 1936 Mad 132 (133) : 59 Mad 428. 
(Decision of Small Cause Court fundamentally 
wrong—Revision petition held justified.) 

(’34) 21 AIR 1934 Nag 257 (258). (Orderreturning 
plaint for presentation to proper Court—High 
Court could revise.) 

(’37) 24 AIR 1937 Nag 68 (69). (Where the Small 
Cause Court returns a plaint for presentation to 
(he proper Court on the ground that it has no 


jurisdiction to try the suit, there is so far as the 
Small Cause Court is concerned a case finally 
decided by that Court and the order is open to 
revision by the High Court.) 

(’37) 24 AIR 1937 Nag 136 (137) : I L R (1937) 
Nag 266. (Interlocutory orders can be revised 
under S. 25.) 

(’39) 26 AIR 1939 Nag 19 (19). (Revision applica¬ 
tion from Small Cause Court decision — Findings 
of fact are to be accepted, unless they are perverse 
or unreasonable.) 

f (’36) 23 AIR 1936 Sind 160 (163) : 30 Sind L B 
226 (DB). (Held, that even if the order was an 
interlocutory order, the High Court could interfere 
under S. 25, Provincial Small Cause Courts Act, 
as the order in question amounted to a case deci¬ 
ded.) 

(’35) 22 AIR 1935 All 372 (373). (Section 25 limits 
the High Court in revision to grounds of law that 
might be raised in a second appeal and does not 
cover a revision on a question of fact.) 

(’35) 62 Cal L Jour 530 (532). (Suit of small cause 
nature tried as ordinary suit by Judge having 
powers of Small Cause Court Judge — No appeal 
lies from decree—Remedy of aggrieved party is not 
by way of appeal but by way of revision.) 

| (’36) 161 Ind Cas 423 (424) (Oudb). (HighCourt 
will not ordinarily exercise its discretionary powers 
in revision under S. 25 of the Small Cause Courts 
Act, if no injustice appears to have been done by 
the decision of the trial Court, even though the 
question raised is one of limitation.) 

(’36) 23 AIR 1936 Oudh 223 (224) : 12 Luck 124 
(DB). (Plea raising question of fact cannot be 
raised for first time in revision.) 

(’36) 23 AIR 1936 Oudh 247 (248) (DB). (No in¬ 
justice done to any party—High Court should not 
ordinarily exercise its discretionary power.) 

(’36) 23 AIR 1936 Oudh 297 (298). (No miscarriage 
of justice—High Court will not interfere.) 

(’37) 24 AIR 1937 Oudh 364 (385) : 13 Luok 263. 
(Suit dismissed for non-payment of court-fees— 
Application for restoration under S. 151, C. P. 
Code—Suit restored and decree passed—Judgment- 
debtor makiDg application under S. 25 attacking 
not decree itself but order of restoration—Restora¬ 
tion of suit under S. 151, C. P. Code, held was 
wrong—But order of restoration being interlocu¬ 
tory order and application being after passing of 
decree, High Court could not interfere—Proper 
remedy of applicant was to attack decree itself.) 

(’36) 23 AIR 1936 Pesh 1 (2). (TherevisionalCourt 
would not upset the judgment of a Small Cause 
Court on a bare technicality if substantial justice 
has been done.) 

(’34) 21 AIR 1934 All 107(108) (DB). (Lower Court 
sotting aside decree which was not an ex parte 
decree by summary order in which it has not given 
consideration to the points that it would bo neces¬ 
sary to determine in setting aside an ex yarte 
deoree—High Court interfered.) 

(’35) 22 AIR 1935 All 379 (381). (Revisional power 
can be exercised only where substantial injustice 
has directly resulted from material misapplication 
or misapprehension of law.) 
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5. Provincial Insolvency Act ( V of 1020), section 75 — Under that section the 
High Court may, for the purpose of satisfying itself that an order made in any appeal by 
the District Court is according to law, call for the case and pass such order with respect 
thereto as it thinks fit. See also the undermentioned cases. 8 

G. Other Acts — See the undermentioned decisions. 9 


(’35) 22 AIR 1935 AH 437 (438). (Lower Court 
refusing restoration—High Court should not inter- 
fere in revision.) 

(’35) 22 AIR 1935 All 690 (691). (Finding of fact 
cannot be considered in revision.) 

(’35) 22 AIR 1935 All 716 (717). (Substantial in¬ 
justice done to party by decreeing wages barred by 
time—High Court can interfere in revision.) 

(•35) 22 AIR 1935 All 842 (843). (Question of juris¬ 
diction involved — High Court should interfere 
though equity is in favour of opposite party.) 

*(’36) 23 AIR 1936 Cal 497 (503) : I L R (1937) 
1 Cal 1 (FB). (Finding on pure question of fact 
supported by documentary evidence cannot be 
assailed in revision under S. 25.) 

(’33) 20 AIR 1933 Lah 452 (453). (Where issue is 
framed and then changed, onus being shifted to 
other side, evidence should be allowed to be ad¬ 
duced—High Court interfered.) 

(’35) 22 AIR 1935 Lah 137 (138). (High Court will 
not interfere with an erroneous decision on a point 
of limitation, where the judgment of the lower 
Court does substantial justice between the parties.) 

(■35) 22 AIR 1935 Lah 206 (208). (It is open to 
the High Court in revision under S. 25 to hold 
that tho facts found by the trial Court do not in 
law constitute misconduct.) 

(’36) 23 AIR 1936 Pat 84 (84). (Cases cannot be 
argued like second appeals — High Court cannot 
interfere wherever question of law is wrongly decid¬ 
ed—It will interfere only when substantial injus¬ 
tice is caused.) 

(’36) 23 AIR 1936 Pat 562 (563) (DB). (Patna 
High Court when exercising revisional powers 
under S 25 will not interfere with lower Appellate 
Court’s decision if it is Bound on merits.) 

(’39) 26 AIR 1939 Nag 61 (65). (Incorrect view of 
law — High Court will interfere only when law is 
well-known.) 

[See (’36) 23 AIR 1936 I’esh 148 (148). (Where 
the decision of a suit involves the decision of 
legal inferences to be drawn from the established 
facts and the question is an important question 
of law, revision is competent even if the suit is 
of a small cause nature.)j 

[See also (’35) 22 AIR 1935 Cal 556 (557). (Suit 
tiled as Small Cause suit — Munsif transferred 
and successor not having Small Cause powers 
appointed—Suit transferred to his Cour^ — Before 
commencement of hearing. Munsif invested with 
powers of Small Cause Court Judge to try such 
suits—Decision of Munsif is final and not appeal- 
able—Only revision is competent.)] 

[See however (’25) 12 Alii 1925 All 51 (52).] 
(But see (’12) 15 Ind Cas 547 (518) (Cal). (An 
error on a point of limitation by the Small Cause 
Court cannot bo revised ) 

(’17) 4 AIR 1917 Mad 76 (76* : 32 Ind Cas 3 (3) 
f DB). (Do.)] 


8. (’39) 26 AIR 1939 Lah 460 (461). (Order passed 
in first instance by Receiver — Revision under 
S. 75 does not lie — Revision however may be 
treated as made under S. 115, C. P. C.) 

(’32) 1932 Mad W N 59 (60). (Lower Court in a 
proceeding under S. 53 of the Act proceeding on a 
mistaken view as to burden of proof—High Court 
can interfere.) 

(’33) 20 AIR 1933 Nag 39 (40) : 28 Nag L R 295. 
(Powers of High Court under S. 75 are wider than 
under Civil Procedure Code.) 

(’36) 23 AIR 1936 All 80 (82) : 58 All 639 (DB). 
(In insolvency cases the High Court has power to 
act under the C. P. Code only subject to the pro¬ 
visions of tho Provincial Insolvency Act. Where 
therefore that Act specifically provides for appeals 
and revisions in a particular manner, any action 
taken by the High Court under the C.P. Code will 
not be subject to the provisions of the Insolvency 
Act but in contravention of such provisions. The 
High Court cannot interfere under any provision 
of the C. P. Code when a distinct procedure is 
prescribed by the Provincial Insolvency Act.) 

(’37) 24 AIR 1937 Nag 31 (32):ILR (1937) Nag 512. 
(High Court in revision is entitled to act suo motv 
on facts being brought to its notice at the instance 
of creditor.) 

(’36) 23 AIR 1936 All 489 (489) (DB). (Scope of 
revision under S. 75 is much wider than that 
under S. 115, C. P. Code.) 

t(’37) 24 AIR 1937 All 4 (5) (DB). (High Court 
has very wide powers of revision under Insolvency 
Act—Whether second appeal from order by Insol¬ 
vency Court is treated as appeal or revision is 
immaterial.) 

(’38) 25 AIR 1938 All 59 (61) : ILR (1938) All 84 
(DB). (In exercising revisional jurisdiction under 
the Insolvency Act the High Court baa got wider 
powers than the powers vested in that Court by 
Section 115.) 

(’37) 24 AIR 1937 Rang 189 (190). (Petition under 
S. 9 (1), Provincial Insolvency Act—Act of insol¬ 
vency not set out with precision — Ground not 
raised in lower Court even in revision — Debtors 
not themselves raising it —E xercise of discretionary 
powers in revision held not proper.) 

(’37) 24 AIR 1937 Mud 930 (932) (DB). (Powers of 
High Court under S. 75 arc wider but High Court 
will not interfere on questions of fact unless there 
has been a patent miscarriage of justice.) 

9. (’43) 30 AIR 1943 I’esh 54 (55) (Peshawar 
Judicial Commissioner's Court has power to revise- 
orders of Courts over which it has superintendence 
and control under S. 10. N.W.F.P. Courts Regula¬ 
tion.) 

(’42) 29 AIR 1942 Nag 5 (8) : ILR (1941) Nag 581 
(High Court cannot revise decision of District 
Court made under 8. 20, C. I’, and Berar Relief of 
Indebtedness Act (XIV of 1939).) 
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30. Sanction to prosecute. — As to High Court’s powers of revision in regard 
to proceedings for prosecution under s. 476 of the Criminal Procedure Code, see the 
Authors Commentaries on the Criminal Procedure Code, 2nd ( 1941 ) Edn., S. 476 B, Note 13 . 

31. Orders under the Provincial Small Cause Courts Act._See Note 29. 

32. Appeal and review-By clause 15 of the present Letters Patent no 

appeal lies from an order made in the exercise of revisional jurisdiction or of the powers 
of superintendence under s. 107 of the Government of India Act, 1915 by a High Court. 1 
There can be no review or re-hearing of an application for revision dismissed for default. 2 
The proper course is to prefer a second application for revision. 3 An application for review 
may also be treated as one for revision. 4 


(’42) 29 AIR 1942 Pesh 60 (6l)(DB). (Under S. 34, 
N. W. Frontier Province Courts Regulation (Iof 
1931), Judicial Commissioner’s Court has power 
to call for the records of Courts subordinate to it 
and of no other.) 

(’41) 28 AIR 1941 All 215 (216). (Section 253 of 
Agra Tenancy Act.) 

(’41) 28 AIR 1941 Bom 184 (186) : ILR (1941) 
Bom 427. (A Magistrate or Bench of Magistrates 
hearing an appeal under S. 86 of the Bombay 
District Municipal Act is a persona designata and 
not a Court, and the decision of the Magistrate or 
Bench of Magistrates is not open to revision under 
S. 115, C. P. Code.) 

(’41) 28 AIR* 1941 Bom 361 (363):ILR (1941)Bom 
658 (DB). (“A Magistrate acting under S. 110 of 
the Bombay Municipal Boroughs Act is not a 
persona designata but an ordinary Court, whose 
decision is subject to revision by the Court to 
which appeals from his decisions would ordinarily 
lie”.) 

(’ll) 28 AIR 1941 Cal 530 (532): ILR (1941) 2 Cal 
402 (DB). (Orders made under S.36 (6) (a) (i)and 
(ii) of the Bengal Money-lenders Act are revisable.) 

( 41) 28 AIR 1911 Lah 1 (5) : ILR (1941) Lab 133 
(DB). (Order under S. 36, Legal Practitioners Act, 
not revisable—AIR 1938 Mad 634 : I L R (1938) 
Mad 988 not approved.) 

(’41) 28 AIR 1941 Mad 510 (511): ILR(1941)Mad 
559 (DB). (Order under S. 84 (2), Madras Hindu 
Religious Endowments Act — No appeal lies— 
Order is revisable.) 

(’ ll) 28 AIR 1941 Nag 163 (165, 166): ILR (1942) 
Nag 602. (Revision lies to High Court against 
order passed on an application under S. 25 (2) of 
the Central Provinces Land Alienation Act.) 


(’41) 28 AIR 1941 Oudh 65 (66). (Appellateorders 
by a District Judge in a rent suit were not revisable 
prior to the enactment of U. P. Tenancy Act (XVII 
of 1939).) 

(’41) 28 AIR 1941 Oudh 433 (435) : 16 Luck 778. 
(Revision from an order of a District Judge passed 
in appeal in a redemption suit under U. P. Agri¬ 
culturists’ Relief Act.) 

(’40) 27 AIR 1940 Oudh 33 (34): 15 Luck 163 (FB). 
(U. P. Agriculturists’ Relief Act (XXVII of 1934), 
S. 5 (2)—Revision does not lie against decision of 
appellate Court granting or refusing instalments.) 
(’40) 27 AIR 1940 Sind 30 (31, 32) : I L R (1939) 
Kar 669. (Karachi City Municipal Act, Ss. 117(1) 
and 251—Revision against orders passed in appeal 
lies to Judicial Commissioner’s Court as persona 
designata — When exercising revisional powers 
Judicial Commissioner’s Court will be guided and 
controlled by S. 115, C. P. Code.) 

(’38) 25 AIR 1938 Oudh 262 (262) (DB). (Order 
under S. 3, Charitable and Religious Trusts Act, 
is revisable.) 

Note 32 

1. (’21) 8 AIR 1921 Cal 217 (219) (DB). 

(’31) 18 AIR 1931 Pat 292 (293): 10 Pat 428 (DB). 
(’28) 15 AIR 1928 Mad 169 (170) : 51 Mad 165 
(DB). 

(’35) 22 AIR 1935 All 889 (891) (DB). 

Also see Letters Patent (Cal) cl. 15 Notes 5, 6. 

2. (’01) 1901 Pun Re No. 54, p. 172 (174) (FB). 
(’81) 1881 Pun Re No. 75 p. 169 (170) (DB). 

3. (’28) 15 AIR 1928 Lah 550 (551). 

(’01) 1901 Pun Re No. 54, p. 172 (175) (FB). 

(’37) 24 AIR 1937 Lah 685 (686). 

4. (’01) 1901 Pun Re No. 54, p. 172 (175) (FB). 


PART IX. 

SPECIAL PROVISIONS RELATING TO THE 

CHARTERED HIGH COURTS 

116 * [S. 631.] This Part applies only to High Courts which are. 

Part to apply only to or may hereafter be, a [constituted by His Majesty by 
certain High Courts. Letters Patent. 1 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “established 
under the Indian High Courts Act, 1861, or the Government of India Act, 1915.” 


117 . [S. 632.] Savers provided in this Part or in Part X or in 

Application of Code rules, the provisions of this Code shall apply to such 
to High Courts. High Courts> 

[1877, S. 632; See Ss. 120, 129 and O. 49 R. 3.] 


1. Scope of the section. — This section declares that the provisions of the 
Code shall apply to Chartered High Courts also save as otherwise provided in Parts IX 
and X of the Code or in rules. 1 Thus, Ss. 16 , 17 and 20 of the Code are declared by 
S. 120 in this Part (IX) to be inapplicable to the High Court in the exercise of its original 
civil jurisdiction. Again, under s. 129 of the Code, the High Court can make rules as to 
its own procedure in the exercise of its original civil jurisdiction and such rules will prevail 
over the provisions of the Code. 3 For rules not applicable to Chartered High Courts, see 
o. 49 R. 3. See also Notes on section 114. 


2. Rules include forms. — "Rules” means rules and forms contained in the 
First Schedule or made under s. 122 or s. 125. See section 2 (is). 

3. Security for costs in Letters Patent Appeals. — See O. 11 R. 10 Note 5. 

4. Review in Letters Patent Appeals. — It has been seen in Note l on 
s. ill that there is a dilYerenco of opinion among the several High Courts in India on the 
maintainability of an application for review of decrees in appeals under the Letters 
Patent. In cases where such review lies, appeals from orders passed on such applications 
for review are governed by the provisions of order 47 Rule 7. 1 

5. Letters Patent Appeals-See Section 101, Note G and Notes on Clause 15 of the Letters 

Patent (Madra, Romhny ami Calcutta). 


Section 117 — Note 1 

1. (’28) 15 AIR 1928 Mail 385 (380). 

2. See Notes on Section 129. 


Note 4 

1. f (’89) 16 Cal 788(793) (DR). (Not maintainable.) 
( 88) 12 Rom 171 (173) (DR). 

*(’8G) 9 Mad 253 (255, 256) (DR). 
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118. [S. 634.] Where any such High Court considers it necessary 
Execution of decree that a decr ee passed in the exercise of its original civil 
of e c°o r s e ts aSCertainment j urisdiction should be executed before the amount of the 

costs incurred in the suit can be ascertained by taxation, 
the Court may order that the decree shall be executed forthwith, except as 
to so much thereof as relates to the costs ; 

and, as to so much thereof as relates to the costs, that the decree 

may be executed as soon as the amount of the costs shall be ascertained 
by taxation. 

T Taxation of costs and limitation.— Where a decree provides for payment 
of costs when taxed and noted," limitation for the execution of the decree as to costs 
runs from the date of such taxation . 1 


119. |S. 635.] Nothing in this Code shall be deemed to authorise 

Unauthorized persons any person on behalf of another to address the Court 
not to address Court. ■ ..__ „ • r • . . . , ......... 

in the exercise of its original civil jurisdiction, or to 


examine witnesses, except where the Court shall have in the exercise of 
the power conferred by its charter authorised him so to do, or to interfere 
with the power of the High Court to make rules concerning advocates, 
vakils and attorneys. 


[1877, S. 635; See Letters Patent.] 

1. Scope of the section. — It has been held that the words “the power of the 
High Court” to make rules concerning “advocates, vakils and attorneys” in this section 
are not limited to the power of the High Court under clauses 9 and 10 of the Letters 
Patent to make rules for the admission of advocates, vakils and attorneys and to their 
professional conduct , and that they also include the power of the High Court under the 
Government of India Act, 1915 (now see the Government of India Act, 1935), to make rules 
regulating the practice of the Court . 1 

2. Right of advocates to appear and plead on any side. — See Letters Patent (Calcutta), 

Clauses 9 and 10. 

3. Right of vakils to appear or plead or act on the original side. — See Letters Patent 

(Calcutta), Clauses 9 and 10. 

4. Vakil’s right to practise in the Presidency Small Cause Courts—See Letters Patent 

(Calcutta), Clauses 9 and 10. 

5. Attorney's right to address Court. — See Letters Patent (Calcutta), Clauses 9 and 10. 

6. Recognised agent. — "See Note 5 on Clause 10, Letters Patent (Calcutta). 


120 . [S. 638. ] (1) The following provisions 

cabie° V to l °Hfgh 1< Court P in shall not dpply to the High Court in the exercise of 
original civil jurisdiction. j ts or jgj na i civil jurisdiction, namely, sections 16, 17 

and 20. 

[ 1877, S. 638. As to rules, s ee 0.49 R. 3. ] __ 

Section 118 — Note 1 , Section ll9 — Note 1 

1. See (’32) 7 9 AIR 1932 Rom 378 (385). 1. (’28) 15 AIR 1928 Mad 472 (473). 
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1 . Amendments made after 1908. — Originally this section had another 
sub-section which corresponded to S. G38 of the old Code. It ran as follows : 

( 2 ) Nothing in this Code shall extend or apply to any Judge of a High 
Court in the exercise of jurisdiction as an Insolvent Court.” 

That sub.section was repealed by the Presidency Towns Insolvency Act, III of 
1909, Section 127 and Schedule III thereof. 

2. Scope of the section. — This section declares that Ss. 10 , 17 and 20 of the 
Code shall not apply to the Chartered High Courts in the exercise of their original civil 
jurisdiction. The exercise of such jurisdiction is regulated by cl. 12 of the Letters Patent. 
Thus, where one only of several defendants resides within jurisdiction, S. 20 will enable a 
suit to be brought against all the defendants after obtaining leave to sue them. But as 
this section does not apply to the High Court and as the Letters Patent does not confer 
jurisdiction on the High Court in such cases, no suit can be brought in the High Court 
against all the defendants. 1 It has been held by the Rangoon High Court 2 that although 
ss. 15 and 21 of the Code are not expressly mentioned in this section, they do not apply to 
a Chartered High Court in the exercise of its original civil jurisdiction. 

As to rules not applicable to Chartered High Courts, see O. 49 R. 3. 

3. Original civil jurisdiction. — The Charters divide the civil jurisdiction 
conferred on the High Courts into four classes—ordinary original, extraordinary original, 
appellate, and those special matters which are the subject of special provisions. The 
expression "ordinary jurisdiction” embraces all such as is exercised in the ordinary course 
of law and without any special step being necessary to assume it. It is opposed to 
"extraordinary jurisdiction” which the Court may assume at its discretion upon special 
occasions and by special orders. 1 


Section 120 — Note 2 

1. (’23) 10 AIR 1923 Mad 272 (271) (DIJ). 

2. ( 35) 22 AIR 1935 Rang 517 (520). 

Also see S. 15, N. 1 and 8. 21, N. 1. 


Note 3 

1. ( 89) 13 Bom 525 (533) : 16 Ind App 156 (PC). 
[See also Clauses 11 12 and 13 of the Charters of 
Madras, Bombay and Calcutta High Courts.] 




PART X. 

RULES 


121. [New.] The rules in the First Schedule shall have effect as 
Effect of rules in if enacted in the body of this Code until annulled or altered 

in accordance with the provisions of this Part. 


First Schedule. 


1. Rules. — The re-arrangement of the Code into the “body of the Code” and 
Rules” is for the purpose of giving a much needed elasticity to judicial procedure, and 
to enable minor defects to be remedied, as they arise, without resort to the Legislature . 1 
But, except for the fact that the rules in the First Schedule can be amended, annulled or 
added to by the High Courts, such rules have the same force as if enacted in the body of 
the Code and it is incorrect to say that they are not so imperative as the sections in the 
body of the Code . 2 

The whole of this Part is new except Ss. 129, 130 and 131 which correspond to S. G52 
of the old Code. 


The rules passed in accordance with the procedure in this Part, are not on the same 
footing as the circulars in the Manual of Civil Circulars issued by the High Court. Unless 
the latter is passed under some enactment which gives it the force of law, it would not 
have the force of law . 3 


122. High Courts a [ constituted by His Majesty by Letters Patent I 
Power of certain High b [and the Chief Courts of Oudh and Sind] may, from 
Courts to make rules. time to time after previous publication, make rules 

regulating their own procedure and the procedure of the Civil Courts 
subject to their superintendence, and may by such rules annul, alter or add 
to all or any of the rules in the First Schedule. 


[1882, cf. S. 652, first para.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “established 

under the Indian High Courts Act, 1861, or the Government of India Act, 1915.” 

b. Substituted by the Sind Courts (Supplementary) Act, XXXIV of 1926, S. 2 and Schedule which Act 

came into force on 15th April 1940 [see Sind Government Gazette Notification (Home Depart¬ 
ment Political) No. 1499H-39 dated 28th March 1940.] 


Synopsis 

1. Amendments after 1908. 

2. Scope and object of the section. i 

3. Extent of High Court’s power to make rules. 

4. High Courts to which the section applies.__ 

Section 121 — Note 1 2. (’37) 24 AIR 1937 Pat 307 (310). (Non-record¬ 

ing of reasons for admission of additional evidence 
1. See Report of the Select Committee. in Appellate Court is illegal.) 

(’42) 29 AIR 1912 All 387 (389) : I L R (1942) All 3. (’26) 13 AIR 1926 Bom 548 (549) : 50 Bom 793 
862 (DB). (DB). 
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1. Amendments after 1908. 

(i) The words which originally occurred in the section in the place of the words 
“constituted by His Majesty by Letters Patent” were “established under 
the Indian High Courts Act, 1861.” By S. 2 of the amending Act XIII of 
1916, the words “or the Government of India Act, 1915” were added after 
the words “established under the Indian High Courts Act, 1861 ,” so that the 
section as amended applied to High Courts established under the Indian 
High Courts Act, 1861 or the Government of India Act, 1915. The words 
“constituted by His Majesty by Letters Patent” were substituted by the 
Government of India (Adaptation of Indian Laws) Order, 1937, for the words 
“established under the Indian High Courts Act, 1861 or the Government 
of India Act, 1915.” 

(ii) The section originally contained the words “Chief Courts of the Punjab and 
Lower Burmah”; these were replaced by the words “Chief Court of Lower 
Burmah” by s. 2 of Act XVIII of 1919. The words “and the Chief Court of 
Lower Burmah” were subsequently repealed by s. 3 of the amending Act, 
• XI of 1923. 

(iii) The words “and the Chief Court of Oudli” were inserted by Act XXXII of 
1925 and the words “Chief Courts of Oudh and Sind” were substituted for 
the words “Chief Court of Oudh” by the Sind Courts (Supplementary) Act, 
XXXIV of 192G, S. 2 and Schedule thereof, which Act was brought into force 
on the 15tli April 1940. 

2. Scope and object of the section. — Under the former Code also, the High 
Courts enjoyed certain rule-making powers in regard to i>rocedure; but they had no power 
to alter the provisions of the Code, however urgent such alteration might be in view of 
peculiar local conditions. This defect, as has been seen in Note 1 on S. 121, is remedied 
under the presont Code, by dividing the Code into sections and rules and by empowering 
tho High Courts to adapt the rides to local conditions. Under this power the High Courts 
referred to in this section can add to, annul or alter the rules in the First Schedule. The 
rules so made have the force of law. 1 But in making them tho formalities prescribed by 
tho Code should bo complied with. 2 Sue Notes on Ss. 126 and 128. Where a new rule, 
viz., R. 122 in o. 21 inconsistent with Rule 43 of tho same order was introduced by tho 
Allahabad High Court, 3 it was held that tho former rule prevailed. 


3. Extent of High Court’s power to make rules. — As will bo seen in 
Note 1 on S. 128, tho rules framed by the High Court under this Part, though they may 
annul, alter or add to the rules in tho First Schedule, should not bo inconsistent with tho 


provisions in the body of this Code} Nor 

Section 122 — Note 2 
1. f ( 09) 1 Ind Cos 163 (164) (All). 

( 03) 5 Bom L R 394 (395) (1)15). (Rules requiring ap¬ 
plication for execution to be accompanied by copy 
of decree — Rule not complied with—Application 
not one in accordance with law within Art. 179(1) 
of tho limitation Act of 1877.) 

(•28) 15 AIR 1928 Bom 123 (12G) : 52 Rom 159 
(DR). (Such rules are applicable to both appellate 
and original sides unless expressly stated to the 
contrary.) 

( 31) 18 AIR 1931 All 756 (757)J: 53 All 959 (DR). 
(Rule requiring poundage fee along with applica¬ 
tion under O. 21 It. 89 should not be construed as 
taking away Court's jurisdiction to excuse delay 


can the High Court make rules conflicting 

in payment of poundage.) 

2. (’42) *29 AIR 1942 Lab 201 (202) (DB). 
t (’21) 8 AIR 1921 Pat 509 (510) (DB). (Formali¬ 
ties prescribed by Ss. 123 and 124 not complied 
with — Rules cannot be deemed to be made under 
Section 122.) 

(•05) 1905 All W N 83 (81) (DB). (Resolution of 
High Court not published in Gazette is not 
enforceable but may be looked at for tho purpose 
of interpreting an order.) 

3 Aii'2m(!b“ 1931A " 507 (507,508 ' 572): 31 

Note 3 

1. (’42) 29 AIR 1942 Lab 201 (202) (DB). 
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with the provisions o£ any other enactment for the time being in force. Thus the rules 

t , hl3 , SeC f t '° n Sh0uld nofc be inconsistent with the provisions of the Letters 
Patent. Similarly, they cannot vary the period of limitation fixed by the Limitation 

be Ct fited a Z !a° Ge ^h ThU3 ’ a j ule l-eqairing a c °py o£ th8 trial Court's judgment to 

exclude tf W he * T m °™ ndum o£ second a PP eal will not entitle the ipplllant to 

wUh tho^ obtainm e c °P y of such judgment. 1 Nor will a rule dispensing 

oi Lnllwi * “If ° pealed from along with the memorandum 

cLu cf d * s he w a . PPel a f fl '° m 6xcludin g tbe Period requisite for obtaining a 
py of the judgment. But a rule extending the provisions of s. 5 of the Limitation Act 

o applications under o. 9 B. 9° or R. is' of the Code is not ultra vires. The reason is 

that S. 5 of the Limitation Act expressly applies to any application to which it may he 

made applicable by or under any enactment for the time being in force. 

The rule-making power of the High Courts is confined to the regulation of 
procedure? bee also the undermentioned cases. 9 


4. High Courts to which the section applies. — The section as it stood 
prior to its amendment by the Government of India (Adaptation of Indian Laws) Order 
1937, applied to High Courts established under the Indian High Courts Act, 18 G 1 or the 
Government of India Act, 1915. and the Chief Court of Oudh. 1 A High Court within the 
meaning of the Government of India Act, 1915, is a High Court established in British 
India by Letters Patent, (see Government of India Act, 1915, S. 10 .) The Patna High 
Court being such a Court, S. 122 applies to it. 2 In an earlier decision of the Patna High 
Court it was however held that the section does not apply to the Patna High Court. 3 4 5 6 7 8 The 
reason given was that the Patna High Court was not a High Court established under the 
Tndian High Courts Act, 18G1. Apparently their Lordships’ judgment is based on the 
section as it stood prior to the amendment by Act xiri of 191G. At that time, the section 
did not contain the expression “or tho Government of India Act, 1915.” It was inserted in 
the section by tho amending Act Xiri of 191G. Their Lordships’ attention does not seem 


2. (’26) 13 AIR 192G Rang 1(2) 3 Rang 546 (FB). 
f (’30) 17 AIR 1930 All 558 (559) (DB). 

Also ace G. I.—Section 108, Note 3. 

3. (’30) 17 AIR 1930 Rang 228 (231) : 8 Rang 380 
(FB). 

+ (’08) 32 Bom 14 (24, 25) (FB). 

4. f (’18) 5 AIR 1918 All 389 (390): 40 All 1 (FB). 
(’23) 10 AIR 1923 Lab 96 (96). 

5. (’28) 15 AIR 1928 P C 103 (104, 105) : G Rang 
302 : 55 Ind App 161 (PC). 

6. (’29) 16 AIR 1929 Bom 2G2(2G3, 264): 53 Bom 
153 (DB). 

7. t (’25) 12 AIR 1925 Mad 14 (17) : 47 Mad 824 
(FB). 

(17) 4 AIR 1917 Mad 957 (957) : 40 Mad 105. 

Also see S. 128, N. 1 and O. 9 R. 13, N. 28. 

8. (’42) 29 AIR 1942 Lab 201 (202) (DB). 

( 09) 3 Sind It R 171 : 4 Ind Cas 1154 (1155) 
(DB). (Rule inquiring applications to bo written 
on durable paper affects procedure and cannot be 
construed as affecting provisions of any Article of 
Limitation Act or any rule of law having universal 
application.) 

(’37) 24 AIR 1937 Rang 419 (420): 1937 RangLR 
268, (FB). 

9. (’42) 29 AIR 1942 Oudb 488 (488). (Rule 19 of 


Cb. XII of the Chief Court Rules of Oudh which 
provides for the presentation of an appeal, etc., 
to tho Registrar or other officer within the Court 
hours is mandatory — Hence if an appeal is pre¬ 
sented after those hours it is not a valid presenta¬ 
tion at all—The rules framed by the Chief Court 
are not inconsistent with tho provisions of Ss. 122 
and 128, C. P. Code.) 

(’40) 27 AIR 1940 Pat 264 (267-270): 19 Pat 531 
(FB). (Order 21, R. 90, Proviso (i) (b) (Patna) — 
Proviso (i) (b) framed under S. 122 is not ultra 
vires — Order 21, R. 90 being rule of procedure 
Proviso (i^ (b) cannot be said to affect substantive 
right — Proviso (i) (b) merely puts applicant to 
terms and makes deposit entirely discretionary 
with Court.) 

(’37) 24 AIR 1937 Rang 419 (420): 1937 RangL R 
268 (FB). (Proviso (b) to O. 21 R. 90 introduced 
by Rangoon High Court, as such proviso stood 
before 27th January 1937 took away an existing 
right and as such was ultra vires.) 

Note 4 

1. See Note 1. 

2. (’21) 8 AIR 1921 Pat 509 (510) (DB). 

3. (’21) 8 AIR 1921 Pat 83 (84, 85): 5 Pat L Jour 
719 (DB). 
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to have been drawn to this amendment. Since the amendment of the section by the 
Government of India (Adaptation of Indian Laws) Order, 1937, the section clearly applies 
to all High Courts constituted by His Majesty by Letters Patent. 


123. (New. 1 (1) A Committee, to be called the Rule Committee, 
Constitution of Rule shall be constituted at the town which is the usual 

ProvSnces? 8 Certam place of sitting of each of the High Courts and Chief 

Courts referred to in section 122. 


(2) Each such Committee shall consist of the following persons 

namely : — * 

(a) three Judges of the High Court established at the town at which 

such Committee is constituted, one of whom at least has served 
as a District Judge or a Divisional Judge for three years, 

(b) a barrister practising in that Court, 

(c) an advocate (not being a barrister) or vakil or pleader enrolled 

in that Court, 

(cO a Judge of a Civil Court subordinate to the High Court, and 
(e) in the towns of Calcutta, Madras and Bombay, an attorney. 

(3) The members of each such Committee shall be appointed by the 
Chief Justice or Chief Judge, who shall also nominate one of their number 
to be president : 


Provided that, if the Chief Justice or Chief Judge elects to be himself 
a member of a Committee, the number of other Judges appointed to be 
members shall be two, and the Chief Justice or Chief Judge shall be the 
President of the Committee. 

(4) Each member of any such Committee shall hold office for such 
period as may be prescribed by the Chief Justice or Chief Judge in this 
behalf; and whenever any member retires, resigns, dies or ceases to reside 
in the province in which the Committee was constituted, or becomes 
incapable of acting as a member of the Committee, the said Chief Justice 
or Chief Judge may appoint another person to be a member in his stead. 

(5) There shall be a Secretary to each such Committee, who shall 

be appointed by the Chief Justice or Chief Judge and shall receive such 

remuneration as may be provided in this behalf a ( by the Provincial 
Government |. 

u. Substituted by tbo Government of India (Adaptation of Indian Laws) Order, 1937 for “bv tins 
Governor-General in Council or by tbe Local Government, as tbo case may be." ’ 

1. Amendments after 1908. 

(a) By the amending Act xm of 191G. the words “the town which is the usua, 
place of sitting of each of the High Courts and Chief Courts referred to in 
section 122 ,” were substituted for the words “each of the towns of Calcutta 
Madras, Bombay, Allahabad, Lahore and Rangoon.” See Note on s 12 * 
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(b) By the Repealing and Amending Act, XVIII of 1919, the words “of the Chief 
Court” were substituted for the words “Chief Courts.” The said words, 
namely, “of the Chief Court” were, however, repealed by Act XI of 1923. 
L>y Act xxxil of 1925, the words and of the Chief Court” were again 
inserted in the section after the words “High Courts.” By Act XXXIV of 

1926, the words Chief Courts” have again been substituted for the words 
“of the Chief Court.” 

(c) In sub-section (2) (a) after the words “District Judge or” the words "in the 
Punjab or Burma” originally occurred. They were substituted by Act XVIII 
of 1919 by the words “in Burma.” These latter words were also repealed 
by Act XI of 1923. 


124. [New.] Every Rule Committee shall make a report to the 
Committee to report High Court established at the town at which it is 
to High Court. constituted on any proposal to annul, alter or add to the 

rules in the First Schedule or to make new rules, and before making any rules 
under section 122 the High Court shall take such report into consideration. 


1. Report of the Rule Committee. — The Rule Committee referred to in the 
section is the Rule Committee constituted under S. 123. 1 This section shows that a rule 
can bo passed under s. 122 only after the opinion of the Rule Committee is taken into 
consideration. It has been held by the Patna High Court that S. 123 as it originally stood 
did not apply to the Patna High Court 2 and that a rule framed by it without reference to 
a Rule Committee, at a time when there was no Rule Committee in existence, is not ultra 
vires? A contrary view has, however, been taken in a later case of the same High Court. 4 
See Noto 4 on section 122. 


. [New.) High Courts, other than the Courts specified in 
Power of other High section 122, may exercise the powers conferred by that 
Courts to make rules. section in such manner and subject to such conditions 

as ft [the Provincial Government] may determine : 


Provided that any such High Court may, after previous publication, 
make a rule extending within the local limits of its jurisdiction any rules 
which have been made by any other High Court. 

a. Substituted by the Government of India (Adaptation of Iudian Laws) Order, 1937, for the words 
“in the case of the Court of the Judicial Commissioner of Coorg, the Governor-General in Council, 
and in other cases the Local Government.” 

1. Scope of the section. — The rules under this section should not be 
inconsistent with the provisions in the body of the Code. 1 A rule requiring a party to 
(ile along with his application duly filled up printed forms for processes upon the opposite 
party is not inconsistent with the body of the Code and is not ultra vires? The words 
“as, in the case of ... . the Local Government, may determine” were substituted for the 

Section 124 — Note 1 4. (’21) 8 AIR 1921 Pat 509 (510) (DB). 

1. (’21) 8 AIR 1921 Pat S3 (81) : 2 Pat L Jour 

719(1)15). Section 125 — Note 1 

2. See Note 1 on Section 123. 

3. (’21) 8 AIR 1921 Pat 83 (81, 85): 5 l’at L Jour 
719 (J)B). 


1. Sec section 128. 

2. (’21) 8 AIR 1921 Pat 428 (429) (DB). 
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words "as the Governor-General in Council may determine," by s. 2 and Schedule I of the 
Devolution Act (xxxvm of 1920 ). 

2. Power of High Court td extend within its jurisdiction rules of 
other High Courts. — A rule by a High Court extending within the local limits of its 
jurisdiction any rules which have been made by any other High Court will be valid only 
if it has been -previously published. Where the rule extending the rules of another High 
Court is duly published, it is not necessary that the extended rules themselves should be 
published. 1 


a 126. Rules made under the foregoing provisions shall be subject to 
Rules to be subject the previous approval of the Government of the Province 
to approval. i n which the Court whose procedure the rules regulate 

is situate or, if that Court is not situate in any Province, to the previous 
approval of the Governor-General. 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for the orioinal 
section. 


1. Amendment of the section. — The whole section has been altered as above 
by the Government of India (Adaptation of Indian Laws) Order, 1937 . The section as it 
originally stood in the Code prior to its alteration ran as follows : 

“Rules made under the foregoing provisions shall be subject to the previous 
approval of the following authorities, namely, _ 

(a) if the rule is made by a High Court established under the Indian High Courts 

Act, 1861, or the Government of India Act, 1915, to the approval of the 
authority prescribed by the proviso to s. 107 of the latter Act for rules made 
under that section ; 

(b) if the rule is made by any other High Court, to the approval of the Local 

Government." 

2. Rules subject to approval. (Omitted). 


12*7. [New.] Rules so made and approved shall be published in the 

Publication of rules. 1 Official Gazette ...,], and shall from the date of 

publication or from such other date as may be specified 

have the same force and effect, within the local limits of the jurisdiction 

of the High Court which made them, as if they had been contained in the 
First Schedule. 


a. 


Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, Para 1 (1) for 

f° r ^ tb ° L ° Cal ° mciQl Gazetto * case may bo.” As under Para. 4 (!) the 

words Official Gazette* have to be substituted lor “Gazette of India” and also for “Local Official 

Gazette, ^ the substitution will strictly read “Official Gazette or in the Official Gazette, as the case 
may be. Hut the last words are omitted as bein^ redundant. 


1. Amendments 

substituted for the word “ 

\ 


after 1908 -By Act XXIV of 1917, the word “approved" was 

sanctioned” which occurred in the section as it originally stood. 


Note 2 

1. (’21) 8 AIR 1921 Pat 428 (429) (DB). 


fCPC. 7«. 
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[New.] (1) Such rules shall be not inconsistent with the 

ru“smay S Xwe iCh Provisions in the body of this Code, but, subject thereto, 

* may provide for any -matters relating to the procedure 

of Civil Courts. 


(2) In particular, and without prejudice to the generality of the 
powers conferred by sub-section (1), such rules may provide for all or any 
of the following matters, namely :_ 

(a) the service of summonses, notices and other processes by post 
or in any other manner either generally or in any specified 
areas, and the proof of such service; 


(5) the maintenance and custody, while under attachment, of live¬ 
stock and other moveable property, the fees payable for such 
maintenance and custody, the sale of such live-stock and 


property, and the proceeds of such sale ; 


(c) procedure in suits by way of counter-claim, and the valuation 
of such suits for the purposes of jurisdiction ; 

(c/) procedure in garnishee and charging orders either in addition to, 
or in substitution for, the attachment and sale of debts; 

(e) procedure where the defendant claims to be entitled to contribution 
or indemnity over against any person whether a party to the 
suit or not ; 


(0 Summary procedure — 

(i) in suits in which the plaintiff seeks only to recover a debt or 
liquidated demand in money payable by the defendant, with or 
without interest, arising — 
on a contract express or implied; or 

on an enactment where the sum sought to be recovered is 
a fixed sum of money or in the nature of a debt other than 
a penalty; or 4 ... 

on a guarantee, where the claim against the principal is in 
respect of a debt or a liquidated demand only ; or 
on a trust; or . 

(iV) in suits for the recovery of immoveable property, with or 
without a claim for rent or mesne profits, by a landlord 
against a tenant whose term has expired or has been duly 
determined by notice to quit, or has become liable to 
forfeiture for non-payment of rent, or against persons 
claiming under such tenant ; 


(g) procedure by way of originating summons; 

(/>) consolidation of suits, appeals and other proceedings; 

(/) delegation to any Registrar, Prothonotary or master or other 
official of the Court of any judicial, quasi-judicial and non¬ 
judicial duties ; and 



RULES 


[S 128 Nil 1155 


(/) all forms, registers, books, entries and accounts which may be 
necessary or desirable for the transaction of the business of 
Civil Courts. 

Synopsis 

1. Scope of the section. 

2. Defendant claiming indemnity against third party — Clause (e). 

3. Suit for debts — Summary procedure — Clause (f). 

4. Originating summons — Clause (j). 

5. Delegation of judicial duties — Clause (i). 

6. Counter claims. See O. 8 R. 6, Note 15. 

1. Scope of the section. — This section enacts that the rules framed under 
the provisions of this Part may provide for any matter relating to the procedure of 
Civil Courts and it indicates the sort of rules that may be framed. A rule extending the 
provisions of s. 5 of the Limitation Act to applications under o. 9 R. 13 of the Code is a 
matter of procedure and is not ultra vires. 1 But a new rule in lieu of o. 34 R. 2, limiting 
the right of the mortgagee to recover interest at the mortgage rate for the whole period 
allowed for redemption is one dealing with substantive rights and is not a rule of 
procedure. Such a rule will be ultra vires. 2 The Lahore High Court has held that the 
amendments made by that High Court introducing a new rule, R. 23A in o. 41 and altering 
O. 43 R. 1 (u) are not ultra vires although the affect of the amendments is to provide for 
a new right of appeal, the decision proceeding on the ground that the High Court can, 
under its rule-making jxDwers, lay down a new procedure for a particular purpose and 
also provide for an appeal from an order passed in following that procedure. 3 

A rule framed under the provisions of this part must not be inconsistent with the 
provisions in the body of the Code. 4 The words “consistent with body of the Code” 
mean “consistent with the sectioiis of the Code” and not with the rules in the First 
Schedule which can be altered by the High Court. 5 

This section relates only to rules made under the Code by the High Courts witlx 
the advice of the Rule Committee constituted under s. 123. It does not affect the validity 
of rules framed under the previous Code. 0 As to tlxe validity of rules framed under the 
old Code, see Note 2 on section 157. 


Section 128 — Note 1 

1. (*25) 12 AIR 1925 Mad 14 (17) : 47 Mad 824 

(17) 4 AIR 1917 Mad 957 (957) : 40 Mad 105. 
Also see S. 122, N. 3 and O. 9 It. 13 N. 28. 

2. (*11) 12 Ind Gas 18 (20) (Low Bur). 

3. (’42) 29 AIR 1942 Lali 201 (202, 203) (DB). 

4. (’42) 29 AIR 1942 Lah 201 (202) (DB). (Order 
41 R. 23A providing for a remand being made in 
cases in which the lower Court has not disposed of 
a suit on_a preliminary point is not inconsistent 
with S. 151 or any other provision in the body of 
the Code and is not ultra vires.) 

\ (’21) 8 AIR 1921 I* C 80 (83) : 48 Cal 481 : IS 
Ind App 76 (PC). 

(’25) 12 AIR 1925 Oudh 492 (492) : 28 Oudli 
Cas 169. 

( 09) 3 Sind L R 171 (172) : I Ind Cas 1154 
(1155) (DB). 

f (’30) 17 AIR 1930 All 558 (560) (DB). 

(’34)21 AIR 1934 Mad 692 (694) : 58 Mad 285 


(DB). (Rule 178 of Madras Civil Rules of Practice 
which prohibits the sale of a decree in execution of 
another decree is not tiltra vires because under 
S 51 of the Code the power to order the sale of 
any property is subject to any limitations that may 
be prescribed by rules.) 

[See (’42) 29 AIR 1942 All 387 (389) : ILR(1942) 
All 862. (Neither alterations in rules of Sch I 
nor those rules themselves should be inconsistent 
with body of Code—No rule in Sch. I can confer 
jurisdiction upon Court which it would not have 
under body of Code.)) 

[See. also (’42) 29 AIR 1942 Oudh 48S (488) 
(Oudh Chief Court Rules, Chap. XII, R. 19 is 
not inconsistent with the provisions of Ss. 12'* 
and 128.)) 


5. (’27) 14 AIR 1927 Bom 599 (600) (DB) 
(’21) 8 AIR 1921 Lah 73 (73) : 2 Lah 227. 


6 (FRWPe, ‘V, R 1929 1 Mad w 641 < G50 > * 52 Mad 56 
(FI>). (lei rhiruvenkataebariar J. in the order of 
reference.) 
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2. Defendant claiming indemnity against third party — Clause (e). — 
I'nder this clause rules may be framed relatiag to procedure when the defendant claims 
to be entitled to contribution or indemnity against any person whether a party to the 
suit or not. In England, rules have been framed restricting third party procedure to the 
cases referred to in S. 128 (2) (e), namely to cases of contribution and indemnity. 1 

3. Suit for debts — Summary procedure — Clause (f)_A suit on a 

negotiable instrument provided for under o. 37 of the Code also falls under the category 
of suits of the nature referred to in this clause. 1 The period of limitation for a suit under 
the summary procedure under this clause is six months from the date when the debt or 
liquidated demand becomes payable or the property becomes recoverable. 2 In the Bombay 
Presidency the period of limitation for such a suit is three years. 3 The period of limitation 
lor an application for leave to defend such a suit is 10 days from the date when the 
summons is served. 4 

See also the undermentioned case. 5 

4. Originating summons — Clause (j). — An originating summons means 
every summons other than a summons in a pending cause or matter. 1 Where the disputed 
facts are complex and involve a considerable amount of oral evidence, an originating 
summons is not the proper procedure to be taken. 2 

5. Delegation of judicial duties—Clause (i) _Under S. 637 of the old Code 

any non-judicial or qua si. judicial act required to be done by a Judge could be done by 
the Registrar of the Court or by such other officer of the Court as the Court might direct 
to do such act. 1 Under the present section rules may be framed for the delegation of any 
judicial and non-judicial duties. It is doubtful whether a rule under the old Code 
delegating judicial duties to the Registrar and which was, therefore, ultra vires under 
die old Code is validated by this section. 2 

6. Counter claims. — See Order 8 Rule G, Note 15. 


129. I S. 652, para. 3.] Notwithstanding anything in this Code, any 
Power Of Chartered High Court “[constituted by His Majesty by Letters 
High Courts to make Patent] may make such rules not inconsistent with 
^f^roced^re!^ ° ne ' nal the Letters Patent establishing it to regulate its own 

procedure in the exercise of its original civil jurisdiction 
as it shall think fit, and nothing herein contained shall affect the validity of 


any such rules in force at the commencement of this Code. 

a. Substituted by the Government of Indian (Adaptation of Indian Laws) Order, 1937, for “established 
under the Indian High Courts Aot, 1861, or the Government of India Act, 1915.” 


Note 2 

1 (’19) 0 AIR 1919 Cal 189 (189) : 46 Cal 48. 

Note 3 

1 . ('27) 14 AIR 1927 Sind 90 (92) : 21 Sind L R 
257. 

2. See Article 5 of the Limitation Act. 

3. See Article 64A of the Limitation Act, Sob. I, 
inserted by the Bombay Act VI of 1937. 

4. See Article 159 of the Limitation Act. 

5. (’10) 34 Bom 192 (198) (DB). (Under S. 128 
such suits as wero maintainable in respect of debts 
at the time of the Common Law Procoduro Act, 
1852, nro still maintainable in British India.) 

Note 4 

1. Seti R. S. C., O. 71 R. 1A. 


2. (’19) fi AIR 1919 Bom 29 (30). 

Note 5 

1. (’16) 3 AIR 1916 Cal 488 (492) : 43 Cal 903 
(928, 931) (FB) 

('07) 34 Cal 619 (623) : 5 Cal L Jour 405 (412) 
(SB). (Granting of leave UDder Cl. 12 of the Charter 
is a judicial aot which cannot be delegated to, a 
ministerial officer.) 

('91) 15 Bom 93 (98). (Grant of leave to sue is a 
judicial act and cannot be delegated.) 

[Sec also (’95) 18 Mad 236 (240, 248) (FB). 
(Which was a case under the Presidency Small 
Cause Courts Act Ss. 18, 38 )) 

2. (’18) 5 AIR 1918 Cal 681 (682) (DB). 
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1. Amendments after 1908. — By the amending Act XIII of 191G, the words 
and iigures “or the Government of India Act, 1915,” were inserted, after the words 
“established under the Indian High Courts Act, 1861 ” which originally occurred in the 
section. The words “constituted by His Majesty by Letters Patent” have been substituted 
by the Government of India (Adaptation of Indian Laws) Order, 1937, for the words 
“established under the Indian High Courts Act, 18 G 1 or the Government of India Act, 1915.” 

2. Scope of the section. — Under this section, a Chartered High Court may 
make rules to regulate its own procedure in the exercise of its original civil jurisdiction. 
Such rules need not be consistent with the provisions in the body of the Code but must 
be consistent with the Letters Patent, establishing the High Court. 1 Where a rule passed 
under this section is inconsistent with the provisions of the Code (e. g., o. 41 it. 10 ) the 
former rule prevails over the latter. 2 A resolution of the High Court in regard to the mode 
of calculation of Counsel’s fee, is not binding as a rule? 

The section enacts that it shall not affect the validity of rules in force at the 
commencement of the Code. 4 


3. Letters Patent. — The Letters Patent referred to in the section may be 
legitimately read as referring to the Letters Patent of 1865 which was in force at the time 
of the passing of the Code. 1 


a 130. A High Court not constituted by His Majesty by Letters Patent 

Powers of other High ma y» with the previous approval of the Provincial 

Courts to make rules as Government, make with respect to any matter other 
to matters other than 

procedure. than procedure any rule which a High Court so 

constituted might under section 224 of the Government 
of India Act, 1935, make with respect to any such matter for any part of 
the territories under its jurisdiction which is not included within the limits 
of a Presidency-town. 

ii. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for the original 
section. 


1 . Amendment of the section. — The whole section was replaced by the 
present section by the Government of India (Adaptation of Indian Laws) Order, 1937. Tho 
section formerly ran as follows : 

A High Court not established under the Indian High Courts Act, 1861 , or the 
Government of India Act, 1915, may with tho previous approval of tho Local Government, 
make, with respect to any matter other than procedure, any rule which any High Court 
so established might, under s. 15 or s. 107, respectively, of those Acts make with respect to 


Section 129 — Note 2 

1. (’07)34 Cal 619 (624):5 Cal L Jour 405(410) (S13) 

(’32) 19 A I 11 1932 Cal 1 (1, 2) : 59 Cal 870 (DB). 
(Order 3 Rule 4 (5) being contrary to rules under 
Cl. 37, Letters Patent, latter prevail though the 
former was enacted by the Legislature.) 

(’36) 23 A I R 1930 Lah 369 (370). (Seotion 129, 
C. P. Code, expressly authorises the Bombay High 
Court to make rules to regulate its own procedure 
in the exercise of its original civil jurisdiction. A 
payment order under R. 874 in favour of a solicitor 
when validly made can be executed as a decree.) 


Also see Letters Patent (Cal), Cl. 37 Note 1. 

2. (’13) 37 Bom 572 (574) (DB). 

t (’25) 12 AIR 1925 Mad 1132 (1133) (DB). 

(’30) 17 AIR 1930 Cal 324 (324, 325) : 57 Cal 106. 
(Order 21 Rule 86 not applicable whore Original 
Side Rules are framed by High Court under this 
section in this matter.) 

3. (’05) 1905 All W N 83 (84) (DB). 

4. (’10) 37 Cal 853 (855). 

Note 3 

!; <’* 4 > 11 AIK 1924 Cal 1025 (1027) : 51 Cal 905 
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any such matter for any part of the territories under its jurisdiction which is not included 
within the limits of a Presidency-town.” 


131. IS. 652, para. 4.] Rules made in accordance with section 129 
Publication Of rules. G r section 130 shall be published in the a [Official Gazette] 
and shall from the date of publication or from such other date as may be 
specified have the force of law. 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “Gazette of 
India or in the local official Gazette, as the case may be.” See also foot-note to the text of 
Section 127. 

1. Scope of the section. — Rules made by the High Court under sections 129 
and 130 and published in the Official Gazette have the force of law 1 from the date of 
publication or from such other date as may be specified . 2 


Section 131—Note 1 

1. (’09) 0 All L Jour 45 (48). 
f (’01) 4 Oudh Cas 303 (305) (DB). 
(’03) 5 Bom L It 394 (395) (DB). 


(’04) 27 Mad 121 (123) (DB). (High Court may 
require security for costs of appeal, if the rules 
framed by it under S. 652 old (now Ss. 122, 129, 
131) authorise it.) 

2. (’28) 15 AIR 1928 All 70S (708) : 50 All 865. 


PART XL 


✓ 


I 


MISCELLANEOUS 


132. [S. 640.] (I) Women who, according to the customs and 

Exemption oi certain manners ° f the country, ought not to be compelled 
women from personal to appear in public shall be exempt from personal 
appearance. appearance in Court. 


(2) Nothing herein contained shall be deemed to exempt such women 
from arrest in execution of civil process in any case in which the arrest of 
women is not prohibited by this Code. 

[ 1877, S. 640 ; 1859, S. 21; See O. 26 R. 1.] 

1 . Customs and manners of the country.—This section applies to women, 
who according to the customs and manners of the country, ought not to bo compelled to 
appear in public, e. g., pardanashin ladies. 1 The custom set up must not be one of a 
varying or uncertain character. 2 The right conferred by the section does not depend on 
the rank or station in life of a lady, 3 and cannot be refused on the ground that the lady 
has appeared in j)ublic before 1 or a charge of immorality is made against her. 6 Even 
though a lady may have given up the use of the pardali she is entitled to the benefit of 
the section, if, having regard to her social position and the feeling of her class, the Court 
is satisfied that she should not be compelled to appear in the witness-box. 0 But a lady 
may completely alter her mode of life and cease to be included in the statutory description 
of a woman “who, according to the customs and manners of the country, ought not to be 
compelled to appear in public.” When this transformation has taken place, she can no 
longer claim, as of right, the statutory exemption formulated in section 132. 7 

2. “Shall be exempt from personal appearance in Court.’’ — The 
exemption from personal appearance under this section is a right which no Court has 


Section 132 — Note 1 

1. ('10) 8 Ind Cus 418 (421) (DB) (Oudli). 

(’27) 14 AIR 1927 Mod 524(524). (Hinduwidow— 
Held , no custom provided that she should remain 
in seclusion for more than one year from her 
husband's death.) 

(’99) 1899 Pun Ho No. 19, page lit (117) (DB). 
(A khatri woman is entitled to the benefit of this 
section.) 

2 Hyde 88. (Though a lady may not belong to the 
pardanashin class Court may extend the privilege 
to her if she is not accustomed to appear in 
public.) 

2. (’90) 14 Bom 584 (580). (Parsi woman — Sec¬ 
tion 132 does not apply.) 


3. (’75) 24 Suth W R 375 (375) (DR). (A lady of 
humble rank may be entitled to exemption.) 

(’07) 8 Suth W R 282 (283) (DR). (All women of 
high rank not necessarily entitled to exemption.) 

4. (’99) 26 Ca! 050 (652). 

t (’99) 20 Cal 051 n (652n). 

(’99) 3 Cal W N 753 (753). 

[See (’88) 15 Cal 775 (779) (l>R). (Case decided 
with reference to S. 503, Cr. P. Code.) 

5. ( 01) 5 Cal W N ccxxxii (ccxxxii) (DB). 

6. (’18) 5 A lit 1918 Cal 111 (112) : 45 Cal 492. 

7. (18) 5 A I It 1918 Cal 743 (744) ; 45 Cal 697 
(DB). 
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}x>wer to refuse, 1 and applies to parties as well as witnesses. 3 According to the Calcutta 
High Court in the undermentioned cases 3 the exemption is only in respect of appearance 
and not attendance in Court. Women can be compelled to come to Court, so long as they 
do not become visible to the public gaze. The High Court of Allahabad has, however, held 
that the words “ personal appearance” used in the section mean "personal attendance” 
and that an exempted person cannot be compelled to attend Court. 4 The Sind Judicial 
Commissioner's Court has also taken the same view. 6 The Calcutta High Court itself has 
taken this view in other decisions. 6 If a commission is issued for the examination of a 
woman entitled to the benefit of this section, she cannot decline to be examined at any 
place other than of her own choice. 7 

See ss. 20 and 32 (ii) of the C. P. Land Revenue Act (II of 1917) and s. 53 (2) of the 

Bombay Salt Act (ii of 1890) for the application of this section and s. 133 to proceedings 
under the said Acts. 

3. Sub-section (2)—Exemption of women from arrest in execution.— 
Ihe Code exempts women from arrest in execution of money decrees (see s. 66) and decrees 
for restitution of conjugal rights (see Order 21, Rule 32). 


133. | S. 641. J (1) The “(Provincial Government] may, by noti- 

otfcui Xem P ti0n ° f ^ cat * on * n t * ie b [Official Gazette], exempt from personal 
r persons. appearance in Court any person whose rank, in the opinion 

of such Government, entitles him to the privilege of exemption. 

(2) The names and residences of the persons so exempted shall, 
from time to time, be forwarded to the High Court by the “(Provincial 
Government] and a list of such persons shall be kept in such Court, and a 
list of such persons as reside within the local limits of the jurisdiction of 
each Court subordinate to the High Court shall be kept in such subordinate 
Court. 


(3) Where any person so exempted claims the privilege of such 
exemption, and it is consequently necessary to examine him by commission, 
he shall pay the costs of that commission, unless the party requiring his 
evidence 'pays such costs. 

11877, Ss. 641, 93 ; 1859, Ss. 22 and 23 ; See O. 26, R. 1.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “Local 


Government.’* 

b. Substituted by ibid for “local official Gazette.” 

Note 2 

1. (’28) 15 AIR 1928 Cal 814 (815) (DB). 
t (’33) 20 A I R 1933 All 551 (553, 554) : 55 All 
666 (DB). (Pardanasbin lady examined on com¬ 
mission—Allegation of tutoring by somebody from 
behind—If true, proper course is exclusion of such 
evidence and not to order personal attendance.) 

(’01) 24 All 172 (173) (Pauper appeal may be pre¬ 
sented by duly authorised agent.) 

(’25) J2 A I R 1926 Mad 905 (906). (Even though 
the pleader undertakes to produce her in Court.) 

(’71) 15 Suth W R 129 (130) (DB) (Residing in the 
town where Court sits and willing to admit the 
Court to an interview at her residence.) 

(’35) 22 AIR 1936 Sind 205 (206) : 25 Sind L R 
298. 


2. (’ll) 11 Ind Cas 668 (668) (Mad). 

t (’33)20 AIR 1933 All 651 (553) :55 All 666 (DB). 

3. (’29) 16 AIR 1929 Cal 628 (528) : 56 Cal 865. 
(’72) 18 Suth W R 230 (230) (DB). 

4. (’33) 20 AIR 1933 All 551(553) : 55 All 666 (DB). 

5. (’35) 22 AIR 1935 Sind 205 (206): 25 Smd L R 
298. 

6. (’42) 29 AIR 1942 Cal 143 (144) : I L R (1941) 
2 Cal 155. (AIR 1933 All 651 : 55 All 666 
relied on.) 

[See also (’28) 15 A 1 R 1928 Cal 814 (815). (Sec¬ 
tion 132 recognises the right of ladies who are 
behind the parda to require that their evidence 
if necessary, should be taken on commission.)} 

7. f (’21) 8 AIR 1921 Cal 229 (231) : 48 Cal 448. 
Also sec O. 26 R. 1, Note 3. 
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1. Legislative changes. — The words “and may, by like notification, withdraw 
such privilege" which occurred in the corresponding S. G41 of the former Code have been 
omitted in the present seotion. 

2. Scope of the section. — No person, of whatever position and respectability 
ho may be, is entitled to exemption from personal appearance under this section in the 
absence of a notification by the Government, even though it may be derogatory to his 
dignity to attend personally in Court as a witness. 1 But where a notification under this 
section exists, the exemption is absolute and not even the Court suo motu can compel 
persona! attendance. 2 See also Notes on Order 2G Rule l. 


134. [New. 1 The provisions of sections 55, 57 
and 59 shall apply, so far as may be, to all persons 
arrested under this Code. 


Arrest other than in 
execution of decree. 


1. Scope of the section. — Sections 55, 57 and 59 refer in terms to the arrest 
of a judgment.debtor , i.e., to arrest in execution of a decree. The present section makes 
the provisions of those sections applicable to all arrests under the Code. 


135* 1 S. 642.] (1) No Judge, Magistrate or other judicial officer shall 
Exemption from arrest be liable to arrest under civil process 8 while going to, 
under civil process. presiding in, or returning from, his Court. 

(2) Where any matter is pending before a tribunal 6 having jurisdiction 
therein, or believing in good faith that it has such jurisdiction, the parties 7 
thereto, their pleaders, mukhtars, revenue-agents and recognized agents, 
and their witnesses acting in obedience to a summons, shall be exempt 
from arrest under civil process 8 other than process issued by such tribunal 
for contempt of Court 3 while going to or attending 0 such tribunal for the 
purpose of such matter, and while returning from such tribunal. 4 

(3) Nothing in sub-section (2) shall enable a judgment-debtor to 
claim exemption from arrest under an order for immediate execution or 
where such judgment-debtor attends to show cause why he should not be 
committed to prison in execution of a decree. 


I 1877, S. 642.1 


Synopsis 


1. Legislative changes. 

2. Scope and object of the section. 

3. No exemption in case of process for con¬ 

tempt of Court. 

4. “While going to or attending such tribunal 

.and while returning from such 

tribunal.” 


5. Arrest of person while in custody or while 

returning home on release from custody. 

6. ‘‘Tribunal,” meaning of. 

7. Parties. 

8. Civil process. 

9. Remedies of exempted person on being 

illegally arrested. 

10. Appeal. 


Section 133 — Note 2 \ ('17) 4 AIR 1917 Rom 155 (157) : 42 Bom 13(> 

1. (’16) 2 AIR 1916 Mad 915 (919) (DR). (Pandara ( DB >- 
Sttnnadhis ns such, not exempt.) 2. (1863) Marsh 027. 
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I 

1. Legislative changes. — The following changes should be noted : 

(a) The words “and except as provided in s. 337A, sub-s. (5) and ss. 256 and 643’* 
which occurred in the beginning of sub-s. ( 2 ) of the corresponding s. 642 of 
the Code of 1882 have been omitted. 

(b) The words “other than process issued by such tribunal for contempt of 

Court” in sub-s. (2) are new. See Note 3. ' 

(c) Sub-section (3) is new. 

2. Scope and object of the section. — The exemption conferred by this 
section is not for the personal benefit of the individual, but for the furthering of public 
interest and the better administration of justice. 1 

The privilege is really that of the Court and the principle on which it is founded 
is that freedom from the fear of arrest encourages willing attendance and thus tends to the 
advancement of justice. 2 

In cases in which this section does not, in terms apply, the English law should be 
followed. The English law in this respect is approximately the same as the law under the 
section. 3 


3. No exemption in case of process for contempt of Court. — It was 
held by the Calcutta High Court that the exemption created does not apply in the case of 
process issued for contempt of Court. 1 The section has been amended in the present Code 
so as to give effect to that ruling. i 


4. “ While going to or attending such tribunal . . . and while returning 
from such tribunal.” — The parties to a suit and the other persons referred to in the 
second sub-section are privileged eundo, morando et redeundo , i. e., in going to, attending 
and returning from such tribunal 1 and the exemption continues during such period as is 
reasonably and bona fide occupied in these acts. 2 A wide construction cannot bo placed 
upon sub-s. (2). 3 It is not the intention of the Legislature that a person holding a warrant 
of arrest or a Civil Court process should be able to pounce upon a person the moment the 
Court rises for the day or that the slightest deviation for the purpose of business or 
refreshment robs a party of the protection afforded by the sub-section. But where a person 
has been lingering in the Court compound for one hour after the Court finished its work 
and the place where he was arrested was not on the way between the Court and his house, 
he cannot be said to be attending a Court so as to be exempt from arrest. 4 Where a native 
of Patna came to Madras to be present at the trial of a suit in which he was the plaintiff. 


Section 135 — Note 2 

1. (’29) 1G AIR 1929 Oudli 12G (42G) : 5 Luck 302 
<FB). 

(’90) 13 Mad 150 (158) (FB). 
t (’75) 14 Bong L R App 13 (14). 
t (’76) 1 Cal 78 (91). 

2. (’09) 32 All 3 (G): 3 Ind Cas 46 (17) (Dll). 
*(’31) 18 AIR 1931 Bom 175 (175) : 55 Bom G12. 

3. (’80) 5 Cal 10G (108). (Arrest under a writ from 
u Small Cause Court—English law followed.) 

Note 3 

1. (’70) 1 Deng LltOC 90 (91). 

Note 4 

1. (’81) 4 Mad 317 (318). 

(’29) 1G AIR 1929 Oudlj 420(426): 5 Luek 302 (FB). 
(’30) 17 AIR 1930 Lah 73G (736). (Nocase pending 
before any Court — No exemption.) 
f (’20) 7 A HU 920 Mad 355 (356): 43 Mad 272 (DB). 


2. (’G8) 4 Mad II C R 145 (146). 

(’38) 25 AIR 1938 All 35G (357) (DB). (As to what 
is a reasonable time, it is a question of faot and 
must depend on the circumstances of each case.) 
(’75) 14 Beng L R (App) 13 (13). (The person 
claiming the privilege must be coming, stayingand 
returning in the real belief that his attendance is 
necessary for the actual trial.) 
t (’31) 18 AIR 1931 Bom 175 (178) : 55 Bom 612. 
(Reasonable period — A question of fact in each 
case.) 

3. (’38) 25 AIR 1938 All 356 (858) (DB). (Section 
has been ennoted in public interest with a view to 
ensure smooth and speedy administration of justice 
and cannot be given a wide interpretation so as to 
help a judgment-debtor who bog deliberately 
avoided execution of a decree.) 

4. (’33) 20 AIR 1933 Cal 11 (12). 
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but on the day of hearing the suit was adjourned for seven weeks and he was staying in 
Madras waiting for the next adjourned hearing, it was held by the Madras High Court 
that he was within the principle of privilege as a suitor while so staying in Madras, and 
could not be arrested under a civil process. 5 6 The Allahabad High Court has dissented 
from this view and has held 6 that it was too great an extension of the scope of the 
privilege. In that case A, resident of Bombay, went to Benares to attend a case there and 
put up at the dak bungalow there. After the Court work was finished he returned to the 
dak bungalow and thence proceeded to the railway station and took train to Allahabad. 
While seated in the train he was arrested. It was held that the privilege ceased when A 
returned to the dak bungalow, and that in any view he could not be deemed to be 
returning from the Court as he had taken train to Allahabad which was not his home. See 
also the undermentioned cases. 7 

A person claiming exemption from arrest under this section must return straight 
from the Court to his home. If he adopts a circuitous route in order to attend some other 
business on the way he is not exempt from arrest. 8 This does not mean that a deviation 
of a few yards 9 or the selection of a little longer but more convenient route 10 or even 
getting a petition prepared on the way when it does not cause unreasonable delay 11 
necessarily disentitles a person to tho protection extended by this section. 

Where a party has a clear interest in being present at a trial it is enough to bring 
him within the protection of this section. It is immaterial that he is precluded from being 
heard at the trial, as, for instance, in the case of a defendant in a suit under Order 37, 
who lias not obtained leave to defend the suit. 1 - 


5. Arrest of person while in custody or while returning home on 
.release from custody. — Where a judgment-debtor is arrested and brought before the 
Court in execution of a decree and is in the custody of the Court’s oflicors, he cannot be 
said to be “attending” the Court, as his presence in Court is not voluntary. Hence, he can 
be arrested in execution of another decreo under such circumstances. 1 Where a judgment- 
debtor is released from jail on the ground of his arrest being illegal and is proceeding home 
on such release, he cannot be said to bo returning from Court. Hence, in such 
circumstances, ho is not exempt from arrest under this section." 


5. (’81) 1 Mad 317 (318). 

6. (’10) 32 All 3 (G, 7) (1)13). 

7. (’10) 27 AIR 1910 Rung 112 (112) : 1910 Rung 

Ij It 253. (Person attending Court not going in 

the direction of his home—Arrest is legal—32 All 
3 followed.) 

(’38)25 AIR 1938 All 356 (358)(DB). (Preliminary 
decree in partition suit — Decree-holder applying 
for execution by nrrest of judgment-debtor—Judg¬ 
ment-debtor bolting away, but on assurance of 
Court that be would be exempt from arrest while 
appearing on fixed date before receiver for giving 
accounts, be coining borne and then arrested two 
days before date fixed for appearing — Section 135 (2) 
held did not apply.) 

(’35) 22 AIR 1935 Pat G (8) : 14 Pat 242 (DB). 
(The principle which would apply to a person 
living in the place in which the Court is situate 
must be applied to the person who lakes up tem¬ 
porary lodgings in that place, that is to say pro¬ 
tection extends only from bis temporary lodgings 
to the Court or from the Court to bis temporary 
lodgings — Hence an arrest effected when bo lias 


left lbs temporary lodgings and is taking a walk is 
legal.) 

(’35) 22 AIR 1935 Nag 21G (21G). (The privilege of 
exemption from arrest granted under the provi¬ 
sions of S. 135 (2) enures for the benefit of a party 
while be is going to or attending a Court and lasts 
till be returns from the Court to bis ordinary 
place of residence though such place may bo dif¬ 
ferent from the place whore tho tribunal is situate: 
A I It 1931 Bom 175: 55 Bom G12 followed; AIR 
1935 Put G : 14 Pat 242, not followed.) 

8. (’24) 11 AIR 1924 All G7G (677) : 46 All 663. 
(Circuitous route taken for visiting son on route.) 

(’31) 18 AIR 1931 Bom 175 (178) : 55 Bom 612. 

9. (’24) 11 AIR 1924 All 676 (677) : 46 All 663. 

10. (’80) 5 Cal 106 (109). 

11. (’16) 3 AIR 1916 Bab 318 (319). 

12. (’80) 5 Cal 106 (108). 

Note 5 

1. (’24) 11 AIR 1924 Mad 900 (901) (DB). 

2. (’90) 13 Mad 150 (158). 
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6. Tribunal,” meaning of. — An arbitrator appointed by the High Court to 

take a reference in a suit pending before it is a “tribunal” within the meaning of S. 185. 

Hence a defendant in the suit while attending before such arbitrator is exempt from arrest 
under this section. 

An Income-tax Officer is also a tribunal within the meaning of this section and a 
person on his way to appear before him in pursuance of a notice under S. 23 of the 
Income-tax Act is exempt from arrest under this section. 2 

The word tribunal in this section will include a foreign Court. 3 

7* ^ art * es ‘ — The wording of the section is wide enough to include not only 
civil litigants but also parties to criminal cases. Thus, a person coming to appear as an 
accused before a Criminal Court is entitled to exemption from arrest under this section. 1 

Civil process. — This section only exempts persons from liability to arrest 
under civil process. Hence, it does not preclude the arrest of a person under process 
• issued by a Criminal Court. 1 

In the Code of 1877, instead of the words “under civil process” the words “under 
the Code were used. Hence, it was held that the exemption conferred by this section did 
not apply to process not issued under tho* Code, as, for instance, process issued by the 
Small Cause Court” or by a Kent Court under the Rent Act. 3 These decisions require 
reconsideration in view of the above change in the language of the section. In this 
connexion it may bo pointed out that in the undermentioned case 1 the principle of S. 135 
was held applicable to arrest under the Presidency Towns Insolvency Act. 

9. Remedies of exempted person on being illegally arrested. —A person 
who is arrested in contravention of this section has various remedies : 

(1) He can apply for his release to the Court which ordered his arrest 1 or to the* 

High Court under S. 491 (l) (b) of the Criminal Procedure Code. 2 

(2) On being released from such illegal arrest, he is entitled to a refund of the 

sum paid by him to obtain his release. 3 

(3) He cannot, however, maintain a suit for damages for illegal arrest in the 

absence of proof of malice and want of reasonable and probable cause. 4 

(4) He can prosecute the person causing the arrest for an offence under S. 342 

of the Indian Penal Code. 6 

10. Appeal. — An order disallowing a claim to exemption from arrest under 
this section is one falling under S. 47 and as such is appealable. 1 


Note 6 

1. (’78) 5 Cal L Rep 170 (171). 

2. (’33) 20 AIR 1933 Lab 214 (215). 

3. (’35) 22 AIR 1935 Nag 216 (21C). (Word “tri¬ 
bunal” in S. 135 (2) i9 used to cover tribunal both 
of British India as well as of Native State.) 

Note 7 

1. (’29) 16 AIR 1929 Oudh 426(426):5Luck 302 (FB). 

Note 8 

1. (’29) 16 AIR 1929 Lab 785 (785). 

2. (’80) 5 Cal 106 (108). 

3. (’82) 4 All 27 (29. 30, 33) (DB). 

4. (’15) 2 AIR 1915 Mad 282 (286) (DB). (An in¬ 
solvent in attendance in Court as witness cannot be 
arrested.) 

Note 9 

1. Sec (’10) 20 Mad L Jour 186 (137) (DB). 


2. (’79) 5 Cal L Rep 170(171). (NOTE— In view of 
the express enactment of S. 491, Cr. P. Code, the 
decisions in 1 Cal 78 and 5 Cal L Rep 170 pronounced 
before the Criminal Procedure Code was enacted 
are not of much importance.) 

f (’76) 1 Cal 78 (91). 

3. (’29) 16 AIR 1929 Oudh 426 (426):5 Luck 302 
(FB). 

4. (’30) 17 AIR 1930 Rang 131(132):7 Rang598(DB). 

5. (’16) 3 AIR 1916 Lab 318 (319, 320). 

[But see (’35) 22 AIR 1935 Cal 551 (651). (Held 
in thi9 case that the peon who arrests does not 
commit any offence.)] 

Note 10 

1. (’24) 11 AIR 1924 Mod 900 (900) (DB). 

(’10) 5 Ind Cas 909 (910) (DB) (Mad). 

(*10) 32 All 3 (6) (DB). 
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Exemption of members 
of legislative bodies from 
arrest and detention under 
civil process. 


135A. (1) No person shall be liable to 
arrest or detention in prison under civil process — 


3 (a) if he is a member of a 'unicameral Legislature or of either 
Chamber of a bicameral Legislature constituted under the 
Government of India Act, 1935, during the continuance of 
any meeting of such Legislature or Chamber; 


( b ) if he is a member of any committee of such b [ Legislature or 
Chamber 1, during the continuance of any meeting of such 
committee ; 


(c) if he is a member of either Chamber of such a bicameral 
Legislature, during the continuance of a joint sitting, 
meeting, conference or joint committee of the Chambers of 
that Legislature ; 


and during the fourteen days before and after such meeting or sitting. 

(2) A person released from detention under sub-section (l), shall, 
subject to the provisions of the said sub-section, be' liable to re-arrest and 
to the further detention to which he would have been liable if he had not 
been released under the provisions of sub-section (1). 

n. Substituted by the Government of India (Adaptation of Indian Raws) Order, 1937, for the original 
clause. 

b. Substituted by ibid for “Chamber or Council.’’ 

c. Substituted by tbirf for the original clauso. 


1. Scope. — This section is new. It was inserted into the Code by Act XXm of 
19-25. Its object is to confer on members of the Central and Provincial Legislatures 
immunity from arrest and imprisonment under civil process to the extent necessary to 
enable them to discharge their duties as members of such Legislatures. 


[ S. 648.] (1) Where an application is made that any person 
Procedure where person shall be arrested or that any property shall be 
^ ^ Sd" "S attached under any provision of this Code not 
district. relating to the execution of decrees, and such person 

resides or such property is situate outside the local 
limits of the jurisdiction of the Court to which the application is made, 
the Court may, in its discretion, issue a warrant of arrest or make an 
order of attachment, and send to the District Court within the local limits 
of whose jurisdiction such person or property resides or is situate a copy 
of the warrant or order, together with the probable amount of the costs 
of the arrest or attachment. 

(2) The District Court shall, on receipt of such copy and amount, 
cause the arrest or attachment to be made by its own officers, or by a 
Court subordinate to itself, and shall inform the Court which issued or 
made such warrant or order of the arrest or attachment. 
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(3) The Court making an arrest under this section shall send the 
person arrested to the Court by which the warrant of arrest was issued 
unless he shows cause to the satisfaction of the former Court why he 
should not be sent to the latter Court, or unless he furnishes sufficient 
security for his appearance before the latter Court or for satisfying any 
decree that may be passed against him by that Court, in either of which 
cases the Court making the arrest shall release him. 

(4) Where a person to be arrested or moveable property to be 
attached under this section is within the local limits of the ordinary 
original civil jurisdiction of the High Court of Judicature at Fort William 
in Bengal or at Madras or at Bombay, a [* * * * *J the copy of the 
warrant of arrest or of the order of attachment, and the probable amount 
of the costs of the arrest or attachment, shall be sent to the Court of 
Small Causes of Calcutta, Madras b for Bombay], as the case may be, and 
that Court, on receipt of the copy and amount, shall proceed as if it were 
the District Court. 


[1877, S. 648.] # 

a. The words “or of the Chief Court of Lower Burma” repealed by the Government of India (Adapta¬ 

tion of Indian Laws) Order, 1937. 

b. Substituted by i bid for “Bombay or Rangoon.” 

Synopsis 


1. Legislative changes. 

2. The arrest or attachment must be under 

any provision of the Code. 

3. Such arrest or attachment to be other¬ 

wise than in execution of a decree. 

4. Order of arrest for contempt of Court- 


5. The person to be arrested or property to 

be attached must be outside the Court’s 
jurisdiction. 

6. Jurisdiction of District Court to which 

the warrant or order is sent. 

*7. Power of Court to order attachment 
before judgment of property situated 
outside its jurisdiction. 


1. Legislative changes. 

This section corresponds to S. G48 of the former Code. The chief alteration made 
is that the words “where an application is made” have been substituted in the place of 
the words “where any Court desires.” As to the effect of this alteration, see Note 7. 

Alterations prior to Code of 1908 : 

The words in the Code of 1877, “outside the district within which the Court issuing 
the warrant of arrest or making the order of attachment is situate” were converted in the 
Code of 1882 into the words “outside the local limits of its jurisdiction.” As to the effect 
of this alteration, see Note 5. It may he noted that there is no material change in this 
respect in the present Code. 

2. The arrest or attachment must be under any provision of the 

Code. _This section in terms applies only to cases in which the arrest or attachment 

is ordered under any provision of the Code. Hence it applies to an order for arrest under 
o. 39 R. 2 for disobedience of a temporary injunction. 1 As to order for arrest for contempt 
of Court, see Note 4. 

Section 136 — Note 2 

1. f (’26) 13 AIR 192G Mad 574 (575) (DB). 

\ (’28) 15 AIR 1928 Cal 402(163): 55 Cal 777 (DB). 

(’31) 18 AIR 1931 Cal 279 (280): 57 Cal 1280. 


(Semble — Enforcement under this section of an 
order of temporary injunction against party, resi¬ 
dent outside jurisdiction.) 

(’37) 24 AIR 1937 Cal 172 (174). 

(’34) 21 AIR 1934 Cal 818 (819): 61 Cal 971 (DB); 
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3. Such arrest or attachment to be otherwise than in execution of a 
decree. — The section expressly provides that the procedure laid down by it does not 
apply to arrest or attachment in execution of a decree. The procedure to be followed in 
such cases is laid in S. 39. 

4. Order of arrest for contempt of Court_An order for arrest for contempt 

of Court passed by a Judge on the original side of the High Court is not one passed under 
the Code , and s. 13G does not, therefore, apply to such cases. 1 Independent of that section, 
a Judge on the original side of a High Court, has no power to order the arrest of a person 
in the moffusil for contempt of Court. 2 But the High Court on its Appellate Side can 
order such an arrest. 

5. The person to be arrested or property to be attached must be 
outside the Court’s jurisdiction. — Section 136 provides for the procedure to be 
followed in cases where the person to be arrested or the property to be attached is outside 
the local limits of the jurisdiction of the Court to which the application for arrest or 
attachment is made. It has been held by the High Court of Calcutta that a person residing 
in the moffusil is outside the local limits of its jurisdiction in respect of an order under 
0.39 R. 2 passed in the exercise of its original civil jurisdiction. 1 The High Court of Madras 
has left the question open whether, in respect of an order under O. 39 R. 2, passed in the 
exercise of its appellate jurisdiction , such person can be deemed to be residing “outside 
the local limits of its jurisdiction” within the meaning of this section. 2 But it has held that 
even if s. 13G did not strictly apply to the case, it was competent to it in tho exercise of its 
powers of supervision and control over the Courts in the moffusil, to adopt the procedure 
laid down in S. 136 and send tho order for arrest to tho District Court within whose 
jurisdiction the person to be arrested resided. 3 

Under this section a Court may issue a warrant of arrest even against a person in 
another province. 4 

The corresponding s. G48 in tho Code of 1877 contained the words “outside the 
district within which the Court issuing the warrant of arrest or making the order of 
attachment is situate.” Hence, it was held that that section did not apply to cases in which 
the person to bo arrested or property to be attached was within the district in which the 
Court ordering tho attachment or arrest was situated although outside its local jurisdiction. 5 
In view of the change in the language of tho present section, these decisions are only of 
academic importance. 

6. Jurisdiction of District Court to which the warrant or order is 
sent. — This section provides that tho order for arrest or attachment must be sent to the 
District Court within the local limits of whose jurisdiction the person to be arrested resides 

the limits of its ordinary original jurisdiction and 
also to transfer the same for execution to a Dis¬ 
trict Judge within whose jurisdiction such person 
resides. Such orders are not ultra I'ircs or with¬ 
out jurisdiction.)] 

2. (’26) 13 AIR 192G Mad 574 (575) (DB). 

3. (’26) 13 AIR 192G Mad 574 (575) (DR). 

4. Sec (‘37) 24 AIR 1937 Cal 172 (173, 174) (In 

junction by Calcutta High Court against person 
in Burma.) 1 

5. (’79) 4 Cal 823 (825) (DB). • 

(’78) 2 Bom 5G0 (5G1) (DB). 


Note 4 

1* (’2«) 15 AIR 1928 Cal 462 (4G3) : 55 Cal 777 
(DB). 

2. (’28) 15 AIR 1928 Cal 462 (463) : 55 Cal 777 
(DB). 

Note 5 

1. (’28) 15 AIR 1928 Cal 462 (463) : 55 Cal 777 
(DB). 

[See also (’34) 21 AIR 1934 Cal 818 (820): 61 Cal 
971 (DB). (The High Court in its original jurisdic¬ 
tion has power to make an order of injunction and 
when that is disobeyed, to order the arrest of the 
person disobeying, though he might reside beyond 
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or the property to be attached is situated . 1 In the case of arrest, bare residence is enough 
tor the purpose of this section. Thus, where an officer proceeding from Burma to England 
on leave resides for a few days in Madras on his way, that is enough to give jurisdiction 
to the Madras Court to arrest him under section 136. 2 

7. Power of Court to order attachment before judgment of property 

situated outside its jurisdiction-Under the former Code there was a conflict of 

decisions as to whether a Court had the power to order the attachment before judgment of 
property outside its jurisdiction. On the one hand it was held that under ss. 483 and 484 
(corresponding to the present o. 38 R. 5) a Court could not attach before judgment property 
outside its jurisdiction. It was further held that the old S. 648 (corresponding to 8.186) did 
not enlarge the Court’s power in this respect and that that section applied only where the 
Court had power to order such attachment under any other provision of the Code . 1 On 
the other hand, it was held that under S.648 a Court did have the power to order the 
attachment before judgment of property situated outside its local jurisdiction . 2 Under the 
present Code, the words in the old ss. 483 and 484 which imposed the restrictions as to the 
property being within the Court’s jurisdiction have been omitted in O. 38 R. 5 and the words 
“where any Court desires” in S. 648 have been replaced in the present section by the words 
“where an application is made.” Hence, there is no room for doubt under the present Code 
that S. 13G read with O. 38 R 5 (l) (a) empowers a Court to order the attachment before 
judgment of property situated outside its jurisdiction . 3 


137 . (S. 645 and compare Ss. 49, 200, 201.) (1) The language which, 
Language of sub- on the commencement of this Code, is the language of 
ordmate Courts. any c our t subordinate to a High Court shall continue 

to be the language of such subordinate Court until the a [ Provincial 
Government) otherwise directs. 

(2) The a [ Provincial Government) may declare what shall be the 
language of any such Court and in what character applications to and 
proceedings in such Courts shall be written. 

(3) Where this Code requires or allows anything other than the 

recording of evidence to be done in writing in any such Court, such writing 

may be in English; but if any party or his pleader is unacquainted with 

English a translation into the language of the Court shall, at his request, 

be supplied to him ; and the Court shall make such order as it thinks fit 

in respect of the payment of the costs of such translation. 

a. .Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “Local 


Government. 


1 » 


Note 6 

1. (’ ll) 28 AIR 1941 All 212 (214). (An attachment 
made by any Court except the District Court and 
without tho intervention of the District Court, 
would be unauthorised and invalid.) 
t(’37)24 AIR 1937 Pat 603 (605) (DB). (Where 
a warrant is sent to the Munsif, the warrant is 
defective.) 

1 ’37) 24 AIR 1937 Rang 367 (369): 1937 Rang LR 
249. (Shan S'ates have no District Judge—Issue of 
order of attachment before judgment—Order sent 
to Court of Assistant Superintendent at Kalaw — 
Hnoh Court not being District Court, order is wrong.) 


2. (’85) 8 Mad 205 (206. 207). 

Note 7 

1. (’03) 5 Bom L R 570 (574). 

(’07) 1907 Upp Bur Rul 13. 

(’85) 8 Mad 20 (21) (DB). 

(’02) 1 Low Bur Rul 310 (311). 

2. (’08) 31 Mad 502 (504, 605). 

(’03) 7 Cal W N 216 (318). 

3. t(’H) Ind Cas 794(796) (Low Bar). 

>*(’31) 18 AIR 1931 Rang 279 (280) : 9 Bang 661. 

(Court ordering attachment under this section has 
power to remove it.) 

Also see O. 38 R. 5, Note 17. 
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1. Sub-section (3).—This section corresponds to section G45 of the former Code. 
Sub-section (3) is new. It deals with writings other than the record of evidence. Hence, 
pleadings and applications may be in English subject to a translation being supplied to 
the other side where necessary. Compare section 138 and Order 18, Rule 9. 


138. [S. 185A.] (1) The High Court may, by notification in the 
Power of High Court a l Official Gazette], direct with respect to any Judge 

be recordedin*English 0 specified in the notification, or falling under a description 

set forth therein, that evidence in cases in which an 
appeal is allowed shall be taken down by him in the English language and 
in manner prescribed. 

(2) Where a Judge is prevented by any sufficient reason from 
complying with a direction under sub-section (1), he shall record the reason 
and cause the evidence to be taken down in writing from his dictation in 
open Court. 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “local official 
Gazette.” 

1. Amendment after 1908. — The words “High Court” were substituted for 
the words “Local Government’' by s. 2 and Schedule, Part I, of the Decentralisation Act 
(IV of 1914). 


Oath on affidavit by 
whom to be administered. 


139 . [S. 197.] In the case of any affidavit 
under this Code — 


(a) any Court or Magistrate, or 

(b) any officer or other person whom a High Court may appoint 

in this behalf, or 

(c) any officer appointed by any other Court which the “[Provincial 

Government] has generally or specially empowered in this 
behalf, may administer the oath to the deponent. 

( 1877, S. 197; See O. 19.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “Local 
Government.” 


1. Legislative changes. — The words “or other person” in clause (b) are new 
See Note 4. 


2. Scope of the section. — An affidavit is a declaration as to facts made in 
writing and sworn before a person having authority to administer an oath. 1 Order 19 lays 
down the circumstances under which affidavits may be used as a mode of proof. The 
present section declares the persons who are competent to administer the oath to the 
deponent in cases where affidavits can be used as a mode of proof. 


3. ‘‘Any Court or Magistrate”—Clause (a). — The person before whom an 
affidavit is sworn must be acting in the capacity of a Court or of the officer authorised 


Section 139 — Note 2 

1. (’10) 4 Sind L It 88 (92) : 8 Ind Cas 897 (897). 


[See also (’32) 19 AIK 1932 Cal 1G0 (1601 • s* 
Cal 1389 (OB). (Affidavit differentiated from 

solemn ftflirmation.)] u 


4CPC. 74. 
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to administer an oath. 1 Hence, an affidavit sworn in the Bar Library before a pleader 
who is also an Honorary Magistrate is not admissible under this section. 2 

A Village Munsif under the Madras Village Courts Act (1888) is a Court within the 
meaning of this clause. 3 

4. Any officer or other person appointed by the High Court _ 

Clause (b). — The expression “other person” shows that the person appointed by the 
High Court need not necessarily be an officer. 

See also the undermentioned case. 1 


140 . [S. 645A.] (1) In any Admiralty or Vice-Admiralty cause of 
Assessors in causes salvage, towage or collision, the Court, whether it be 
of salvage, etc. exercising its original or its appellate jurisdiction, may, if 

it thinks fit, and shall upon request of either party to such cause, summon 
to its assistance, in such manner as it may direct or as may be prescribed,, 
two competent assessors ; and such assessors shall attend and assist 
accordingly. 

(2) Every such assessor shall receive such fees for his attendance, to 
be paid by such of the parties as the Court may direct or as may be 
prescribed. 

1. Legislative changes. — The words “or as may be prescribed” in sub-ss. (l> 
and (2) are new. 


141 . 

Miscellaneous 

proceedings. 


(S. 647, Para. 1.] The procedure provided in this Code in 
regard to suits shall be followed, as far as it can be made 
applicable, in all proceedings in any Court of civil jurisdiction. 


[1877, S. 647 ; 1861, S. 38; See S. 388, Indian Succession Act.] 


1. 

2 . 

3. 

4. 


Synopsis 


Legislative changes. 

To what proceedings the section applies. 
Appeals in execution matters. 
Proceedings for restitution. 


5. Letters Patent Appeal. 

6. “Court of Civil jurisdiction.” 

7. “Procedure provided in this Code.” 

8. “In regard to suits.” 

9. “As far as it can be made applicable.” 


See the Notes indicated for the following topics: 

Proceedings under the Indian Divorce Act. See- 


NOTE to the Synopsis. 

Appeals. See Note 8. 

Execution proceedings. See Note 2. 

Miscellaneous proceedings under C. P. C., S. 144, 
O. 9 and O. 21. See Note 2. 

Proceedings in Small Cause Court. See Note 2. 

Proceedings under the Arbitration Act. See Note 2. 

Proceedings under the Bengal Tenancy Act. L See 
Note 2. 

Proceedings under the Companies Act. See Note 2. 

Proceedings under the Guardians and Wards Act. 
See Note 2. 


Note 2. 

Proceedings under the Land Acquisition Act. See 
Note 2. 

Proceedings under the Legal Practitioners’ Act. 
See Note 2. 

Proceedings under the Lunacy Act. See Note 2. 
Proceedings under the Probate and Administration 
Act. See Note 2. 

Proceedings under the Registration Act. See Note 2. 
Proceedings under the Religious Endowments Act. 
See Note 2. 

Reference under O. 46 R. 1. See Note 7. 


Note 3 

1. (TO) 4 Sind L R 88 (92): 8 Ind Cas 897 (898). 

2. (TO) 5 Ind Cas 637 (538) (Cal). 


3. (’04) 27 Mad 223 (227) (DB). 

See also R. 34 of the Madras Civil Rules of Practice. 

Note 4 

1. (’33) 20 AIR 1933 Pat 713 (714). 
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1. Legislative changes. 

(1) The words “herein prescribed” have been changed into “provided in this 

Code in regard to suits.” 

(2) The words “other than suits and appeals” have been omitted. 

• 

2. To what proceedings the section applies -The corresponding section 

of the former Code (section 647) as it originally stood ran as follows : 

“The procedure herein prescribed shall be followed, so far as it can be made applicable, in all 
proceedings in any Court of civil jurisdiction other than suits and appeals.” 

In interpreting this section there arose a conflict of views as to whether 
proceedings in execution were “proceedings other than suits or appeals” to which this 
section could bo applied. 1 In order to set this conflict at rest the Legislature, by Act 
VI of 1892, added an explanation to the section as follows : 

“ Explanation . — This Section does not apply to applications for the execution of decrees which 
are proceedings in suits.” 


In Thakur Prasad v. Fakirullali , 3 a case which arose before the explanation was 
added to the section their Lordships of the Privy Council observed as follows : 

“Their Lordships think that the proceedings spoken of in S. 647 include original matters in the 
nature of suits such as proceedings in probates, guardianships and so forth and do not include 
executions .... Their Lordships' attention has been called to the recent Act VI of 1892 which would 
appear to have been passed in order to avoid the disturbance of practice caused by the Allahabad 

rulings.their Lordships have thought it right to state their opinion that the Act of 1892 does 

nothing more than express the true meaning of the Civil Procedure Code.” 


The explanation and the words “other than suits and appeals” were thus rendered 
superfluous and unnecessary and have accordingly been omitted from the present section. 
As a result it would therefore seem to be clear that S.141 does not apply to any proceedings 
in execution 3 but only to proceedings which are original matters in the nature of suits. 
There has, however, been a conflict of opinion in respect of the following points due to 
different interpretations of the said Privy Council decision : 


Section 141 — Note 2 
1. Applicable : 

(’67) 8 Suth W R 64 (61) (DI3). 

(’69) 12 Suth W R 428 (429) (DU). 

(’81) 5 Rom 680 (681) (DR). 

(’82) 6 Rom 681 (683) (DO). 

(’90) 12 All 179 (183) (DO;. (Section 373 of Act of 
1877). 

(’9-) 22 Oom 778 (781, 782) (DO). 

(’90) 12 All 392 (395) (EO). 

(’89) 11 All 228 (232). (Section 375 of Actof 1877 ) 
(’76) 1 All 180 (181) (FO). ’ 

(’72) 4 N W I» H C R 10 (10) (DO). 

(’73) 5 N W V H C It 161 (165) (DO). 

(’76) 1 AH 178 (179) (FO) (Power of Appellate 
Court to stay execution.) 

(’85) 7 All 359 (361, 362) (DO). 

(’ 81 ) 10 Cal 416 (422. 423) (DO). (Restoration of 
execution proceedings dismissed for defuult.) 

(’81) 10 Cal 538 (540) (DO). 

(T,9) 11 Suth Wit 567 (569) (DO). (Striking of 
execution proceedings.) 

(’85) 8 Wad 548 (550) (FO). 


(*94) 17 Mad 67 (68) (DB). (Amendment of execu¬ 
tion application.) 

(’73) 10 Oom H C R 19 (20) (DO). 

(’81) 7 Cal 163 (165) (DO). 

(’88) 10 All 119 (122). 

(’68) 10 Suth W R 450 (451) (DO). 

Not applicable : 

(’69) 11 Suth W It 494 (194) (DB). 

(’91) 18 Cal 462 (466) (DR). 

(’91) 18 Cal 515 (518) (DO). 

(’92) 15 Mad 240 (241) (DO). 

(’88) 15 Cal 177 (179) (DO). 

(’91) 18 Cal 635 (638, 639) (DB). 

2. ( 95) 17 All 106 (111) : 22 Ind App 44 (rC). 
(Reversing 12 All 179 on appeal.) 

Sec also the following cases decided on the 
basis of the Privy Council decision and the ex¬ 
planation to Section 617 : 

(’02) 26 Oom 7G (82) (DO). 

( 97) 19 All 98 (1U0) (FO). 

(’95) 18 Mad 131 (134). 

(’21) 8 AIR 1921 Boni 463 (4G3) (DB) 

[See also (’87) 9 All 36 (41, 42). ] 

3 327 (DB). 1 AIR 1014 Si ' ld 61 (G2) : 8 Sind L 11 
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(1) Whether proceedings under o. 21 Rr. 89, 90, 91, 97 and 100 are proceedings in 

execution or original matters in the nature of suits. 

( 2 ) Whether an application to restore a suit dismissed for default is an original 

matter in the nature of a suit. 

(3) Whether S. 141 applies only to original matters or to all matters whether 

original or not, provided they are not execution proceedings. 

On the first point all the Courts except the High Court of Patna and the Chief 
Court of Oudh have held that such proceedings are proceedings in execution, and that 


1 (’33) 20 AIR 1933 All 783 (784) : 55 All 891 
(FB). 

f (’37) 24 AIR 1937 Bom 111 (112) :ILR (1937) 
Bom 144. (Reference to arbitration in execution 
proceedings at the instance of the parties is with¬ 
out jurisdiction.) 

t (’39) 26 AIR 1939 Lah 223 (223). (Order 9 Rr. 4 
and 9 inapplicable but High Court has inherent 
power to restore.) 

(’35) 22 AIR 1935 Pat 408 (409). (As S. Ill, C. P. 
Code, does not apply to execution of decrees, the 
Panehayat has no jurisdiction to transfer an exe¬ 
cution against an immovable property under the 
C. I*. Code, in'contradistinction to powers conferred 
by S. 59 (3) Bihar aud Orissa Village Administra¬ 
tion Act, 1922.) 

f (’39) 26 AIR 1939 Mad 578 (579). (Provisions of 
O. 26 R. 4 are not applicable to execution proceed¬ 
ings and have not been made so by S. 141.)' 
t (’31) 18 AIR 1931 Sind 97 (98) : 25 Sind L R 
475 (FB). (Order 9 R. 9 doe3 not apply.) 

(’16) 3 AIR 1916 Pat 331 (332) (Do.) 
t (’15) 2 AIR 1915 Mad 811 (812) : 38 Mad 199 
(DB). (Order 2 R. 2 does not apply.) 

(’16) 3 AIR 1916 Mad 767 (767) (DB). (Do.) 
t (’18) 5 AIR 1918 Pat 67 (68) : 4 Pat L Jour 330 
(DB). (O. 9 does not apply.) 

(’92) 14 All 64 (60) (DB). (Section 11.) 

(’91) 13 All 564 (568) (DB). (Do.) 

(’88) 15 Cal 177 (179) (DB). (Section 24—The con¬ 
trary view taken in 1 All 180; 8 Mad 548 (FB) and 
5 Bom 680 is obsolete in view of the Privy Council 
case in 17 All 106: 22 Ind App 44 (PC).) 

(’94) 16 All 390 (394) (DB). (O. 9 R. 9.) 
t (’93) 15 All 84 (94) (FB). (Do.) 

(’22) 9 AIR 1922 Nag 267 (269) ; 18 Nag L R 152 
(Do) 

(’ll) 11 Ind Cas 385 (387) (DB) (Cal). (Do.) 

(’29) 16 AIR 1929 Lah 744 (745). (O. 9 does not 
apply to proceedings in execution.) 

(’95) 18 Mad 131 (133). (O. 17 Rr. 2 and 3.) 

(’92) 1892 Pun Re No. 37, p. 148 (149) (DB). (O. 23 
Rules 1 and 2.) 

(’86) 10 Bom 62 (64, 65) (DB). (Do.) 

(’02) 26 Bom 76 (82) (DB). 

f (’25) 12 AIR 1925 Cal 812 (813) : 52 Cal 559 
(DB) (Schedule 2.) 

(17) 4 AIR 1917 Mad 185 (186): 40 Mad780(DB). 

(O. 2 R 2 and S. 11 Expl. 4 not applicable.) 

(’l l) 1 AIR 1914 Cal 126 (127) : 41 Cal 1 (DB). 
(O. 9 R. 18 not applicable to application under 
O. 21 It. 100.) 

f (’17) 4 AIR 1917 Cal 31 (32) (DB). (O. 9 R. 9 
not applicable.) 


(’18) 5 AIR 1918 Mad 1011 (1012) (DB). (O. 9 does 
not apply to execution proceedings at all.) 

(’23) 10 AIR 1923 All 460 (460) : 45 All 148 (DB). 
(O. 9 R. 9 not applicable—AIR 1914 Cal 126 : 41 
Cal 1 and AIR 1918 Pat 67 : 4 Pat L Jour 330 
followed.) 

(’21) 8 AIR 1921 Lah 67 (67): 2 Lah66(DB). (0.9 
R. 9 does not apply.) 

(’15) 2 AIR 1915 Cal 539 (540) (DB). (O. 9 R. 9 not 
applicable to application under O. 21 R. 90.) 
t (’23) 10 AIR 1923 Nag 18 (19). (O. 9 R. 9 not 
applicable.) 

(’25) 12 AIR 1925 Cal 360 (360) (DB). (Proceed¬ 
ing under O. 21 R. 90.) 

f (’25) 12 AIR 1925 Cal 510 (511) (DB). (Applica¬ 
tion under O. 21 R. 90. Dissenting from AIR 1916 
Cal 613; AIR 1916 Cal 221 and AIR 1917 Cal 548: 
44 Cal 950 and following AIR 1919 Pat 192 : 4 
Pat L Jour 135 (FB).) 

(’29) 16 AIR 1929 All 485 (487) (DB). (Setting 
aside sale under O. 21 R. 91 — O. 9 R. 13 not 
applicable.) 

(’23) 10 AIR 1923 All 544 (544). (Application under 
S. 47 for cancellation of sale—Following AIR 1923 
All 460: 45 All 148.) 

(’24) 11 AIR 1924 Pat 346 (347) (DB). (Application 
to set aside execution sale under O. 21 R. 90.) 

+ (’25) 12 AIR 1925 Mad 126(127). (Application to 
set aside sale under O. 21 R. 90—AIR 1915 Mad 
811 : 38 Mad 199 and AIR 1919 Pat 192 : 4 Pat 
L Jour 135 (FB), relied on.) 

(’21) 8 AIR 1921 Sind 55 (56) : 17 Sind L R 105 
(DB). (Proceedings under O. 21 R. 90.) 

(’26) 13 AIR 1926 Bom 377 (378) : 50 Bom 457 
(DB). (Application under O. 21 R. 89—AIR 1914 
Cal 126 : 41 Cal 1, followed and AIR 1917 Cal 
548 : 44 Cal 950 and AIR 1916 Cal 613, dissented 
from.) 

f (’26) 13 AIR 1926 Cal 773 (777) : 53 Cal 679 
(DB). (Application to set aside sale—AIR1916Cal 
221 : 12 Cal L Jour 6 and AIR 1917 Cal 548 : 44 
Cal 950 held wrongly decided.) 

(’26) 13 AIR 1926 Lah 109 (109). (Objection under 
O. 21 R. 90.) 

f (’19) 6 AIR 1919 Pat 192 (193) : 4 Pat L Jour 
135 (FB). (Proceedings under O 21 R. 90.) 
f (’29) 16 AIR 1929 Mad 757 (762) : 52 Mad 899 
(FB). (Proceedings under C. P. Code, O. 21 Rr. 97 
and 100.) 

(’08)4 Low Bur Rul 75(75).(Objection to attachment.) 
(’09) 2 Ind Cas 105 (106) (All) (DB). (Do.) 

(’94) 1894 Pun Re No. 62 p. 201 (203) (Do.) 

(’20) 7 AIR 1920 Cal 914 (915) (DB). (Proceedings 
under O. 21 R. 2.) 
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S. 141 cannot be applied thereto. 4 A Full Bench decision of the Patna High Court 6 has 
held that a proceeding under O. 21 B. 90 is one in execution. But in the undermentioned 
decision of the same High Court 6 it has been held, distinguishing the Full Bench case, 
that a proceeding under o. 21 R. 100 is an original matter in the nature of suits to which 
S. 141 can be applied. The Oudh Chief Court has held that a proceeding under o. 21 R. 90 
is an original matter and that S. 141 applies thereto. 7 See also o. 9 General, Note 1 . 

For a discussion on the second point, see O. 9 General, Note 2. 

On the third question it has been held in the undermentioned cases 8 that S. 141 
applies to all matters not being proceedings in execution. They accordingly hold that 


In the following case, the procedure provided 
by the Code in regard to suits ivas applied to exe¬ 
cution proceeding despite the explanation to Sec¬ 
tion 617. It must be regarded as not rightly de¬ 
cided , so far as effect of S. Ill is concerned : 

(’94) 17 Mad 67 (68) (DB). (Order 6 R. 17 applied 
to execution proceedings.) 

The opposite view held in the folloiving cases 
that S. Ill applies to execution proceedings is no 
longer laio : 

(’12) 13 Ind Cas 859 (860) (Lab). 

C81) 10 Cal 416 (422) (DB). 

(’88) 10 All 119 (122). 

(’85) 7 All 359 (361). 

(*82) 6 Bom 681 (682) (DB). 

(’10) 7 Ind Cas 241 (241) (DB) (Cal). 

[ See (’35) 22 AIR 1935 Lab 145 (145). (An ap¬ 
plication under Sec. 292, Succession Act (1925) is 
really made in proceedings in the nature of exe¬ 
cution and is no bar to a fresh application being 
entertained in the exercise of inherent jurisdiction 
when the first application had been dismissed in 
default and not on merits : 17 All 106 : 22 Ind 
App 44 (PC) distinguished.)) 

4. (’14) 1 AIR 1914 Cal 126 (127) : 41 Cal 1 (DB). 

(Order 21 Rules 100 and 101.) 

(*15) 2 AIR 1915 Cal 539 (510) (DB). (Order 21 
Rule 90.) 

(’25) 12 AIR 1925 Cal 360 (360) (DB). (Do.) 
t (’25) 12 AIR 1925 Cal 510 (511). (Order 21 R. 90 
—Dissenting from AIR 1916 Cal 613; AIR 1916 
Cal 221; AIR 1919 Cal 50 : 45 Cal 950 and fol¬ 
lowing AIR 1919 Pat 192: 4 Pat L Jour 135 (FB).) 
t (’26) 13 AIR 1926 Cal 773(777) : 53 Cal 679 (DB). 
(Order 21 It. 90 — AIR 1916 Cal 221 : 12 Cal L 
Jour 6 and AIR 1919 Cal 50 : 45 Cal 950 held 
wrongly decided — In view of this decision and of 
AIR 1925 Cal 510, the decision in 2 Ind Cas 156 
and 3 Cal W N 311 must also be held to be not 
correct.) 

(’29) 16 AIR 1929 All 185(187) (DB). (0.21 It. 91.) 
(’25) 12 AIR 1925 Mad 126 (127). (O. 21 It. 90.) 

+ (’26) 13 AIR 1926 Bom 377 (378) : 50 Bom 457 
(DB). (O. 21 R. 89.) 

t (’21) 8 AIR 1921 Sind 55 (56) : 17 Sind L R 105 
(DB). (Order 21 R. 90.) 

f (’29) 16 A Lit 1929 Mad 757 (762) : 52 Mad 899 
(FB). (Order 21 Rr. 97 and 100.) 

(’26) 13 AIR 1926 Lab 109 (109). (O. 21 It. 90.) 
(’31) 18 Allt 1931 All 594(594)(DB). (Order 9does 
not apply to proceedings under O. 21 It. 90 dis¬ 
missed for default but the Court may act under 
inherent power.) 


[See however (’41) 28 AIR 1941 Cal 559 (560). 
(The observations in this case assume that an ap¬ 
plication under O. 21 R. 90 is a proceeding to 
which S. 141 applies.)] 

5. (’19) 6 AIR 1919 Pat 192 (193) : 4 Pat L Jour 
135 (FB). (Impliedly overruling AIR 1918 Pat 
486 : 3 Pat L Jour 250.) 

{See also (’24) 11 AIR 1924 Pat 346 (347) (DB). 
(Proceedings under O. 21 R. 90 — Point not 
decided.)] 

6. (’23) 10 AIR 1923 Pat 239 (241) : 2 Pat 372 
(DB). 

7. (’20) 7 AIR 1920 Oudh 177 (178): 23 Oudh Cas 
349. (Follows AIR 1916 Cal 613 which has been 
dissented from in later Calcutta decisions.) 

8. (’41) 28 AIR 1941 All 101 (105, 108) : I L It 
(1941) All 193 (FB). 

(’09) 3 Ind Cas 904 (905) (DB) (All). (Ex parte dis¬ 
posal of such application — O. 9 Jt. 13 applies.) 
*(’11) 7 Nag L R 32 (32) : 10 Ind Cas 705 (705). 
(’19) 6 AIR 1919 Lah 155 (156). 

(’37) 24 AIR 1937 Sind 273 (278) : 31 Sind L R 
180. (Application under O. 34 R. 5 — O. 17 and 
O. 9 apply in view of S. 141.) 
f (’20) 7 AIR 1920 Lah 304 (304) : 1 Lah 339. 
(’20) 7 AIR 1920 Lah 199 (200). 

(’27) 14 AIR 1927 Lah 71 (71). 

(’31) 18 AIR 1931 Mad 795(796.797). (Application 
for final decree under O. 34 R. 5 — O. 9 applies.) 
(’30) 17 AIR 1930 Nag 188 (189) : 2GNagLR154. 
(Application for personal decree in mortgage — 
O. 9 R. 9 will apply.) 

(’30) 17 AIR 1930 Rang 257 (258) : 8 Rang 316. 
(Do.) 

+ (’26) 13 AIR 1926 Rang 74 (75) : 3 Rang 531. 
(’25) 12 AIR 1925 All 773 (774, 775) : 47 All 878 
(DB). 

See also the following cases in ivhich S. Ill 
was assumed to apply to proceedings which are 
not original matters : 

(’25) 12 AIR 1925 Mad 145 (140 to 149) : 47 Mad 
800 (DB). (O. 18 R. 1, C. P. Code, applies to en¬ 

quiry before Commissioner.) 

(’19) 6 AIR 1919 Nag 150 (151) : 15 Nag L It 21. 
(O. 1 R. 10 applies to application under O. 22 

Rule 3.) 

The following cases decided before the date of 
the Privy Council decision in 17 All 106: 22 Ind 
App 11 (PC) applied S. 617 (111) to non-original 
proceedings : 

(’85) 7 All 542 (514). (Petition for security for 
costs.) 

(’94) 21 Cal 479 (483). (Sale by Receiver.) 
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TpSon° wiT it r6St r a SUit diSmiSSed f ° r defaulfc is itsel£ ***** for default, 

:u z “ £ 

s*£ “ ^irLa ss is 

proceedings of an o^^Z naturT M * WM b ° ld that this section a PP““ 

IIi„ h Courftt^de^, V ‘f^ a, 'i a " S 'V reCent FuU Bench decisi °“ °f the Allahabad 
rnncf i de , C1Slon of the Privy Council in Thalcur Prasad v. Fakirullah 13 wag 

and “ WaS t h6ld that ifc did n °‘ necessitate the conclusion eithe (a) that 

applicable ^ttjl v prOCeeiia & ° f aa original nature or (b) that it was not 

‘Z J P roceedl nS s ;n execution. In this view it was held that the section 

4 j S r'" a ClVi * C0UCt UDder S - 271 of tbe A S™ Tenancy Act of 1926 

L™;! r . P1 '° Ceedm ^ were not 0{ an ° ri S inal character but only arose out of a 

leference by the revenue Court. 9 

re-arrleJo! h'*™* m-TT* in tbe above decision run counter to what may fairly be 
0 aicled as the estabhshed construction of the section, and may have to be reconsidered. 

by the sectio^ 1 -^ 1118 b<2Gn held t0 h ° the ori " inal ma tters of the nature contemplated 

( 1 ) Proceedings for the grant of probate 14 or letters of administration. 16 
__ (2) Proceedings under the Guardians and Wards Act, 1 S 90 . 1C 

(’ 7 5) I-l Stub W K 390 (391) (DB). (Inquiry into 
conduct of Civil Court’s Amin — Costs can be 
awarded.) 

9. (’2i) 3 AIR 1921 Bom 463 (4G3) (SB). (Order 25 
Ji. 1 not applicable to reference unrter S. 12 Re¬ 
venue Jurisdiction Act.) 

1 ( % < i ’ ) 27) 14 AIR 1927 Cal 534 (535) : 54 Cal 405 

1 /“ 5) Ani 1942 All 85 (88) : IDE (1941) 

All 807 (Dli). (Though proceedings for restitution 
are not proceedings in execution, they are not 
original proceedings and so this section does not 
apply to them.) 

(’ 4 j) 1941 Ran S 201 (202): 1941 Rang LR 

1, \i/ioV 2 ? AIR 1941 AH 301 (105): 1 L R ( 1941 ) 

(’27) 14 AIR 1927 Cal 534 (535) : 54 Cal 405 (DB). 

13. (’95) 17 All 106 (111) : 22 Ind App 44 (PC). 

14. ( 82) 8 Cal 880 (882) (DB). (Rule ns to burden 
of proof.) 

t (’36) 23 AIR 1936 Lab 863 (861) (DB). (Pro¬ 
visions of O. 0 R. 9 are applicable to probate 
proceedings—Application for grant of probate dis¬ 
missed on default — Order is appealablo under 
O. 43 It. 1 (c) or under S. 299, Succession Act — 

Afiirming on Letters Patent Appeal AIR 1936 Lab 
712.) 

( 38) 25 AIR 1938 Mad 486 (488). (Rules regarding 
pauper applications.) 

(’201 7 AIR 1920 Cal 743 (745)(DB). (Guardian ad 
I item may lie appointed.) 

■f ( 94) 18 Bom 237 (238). (Probate may be obtained 
in forma “pauperis.) 

(1900) 27 Cal 350 (351). 


C See also ('35) 22 AIR 1935 All 735 (735) (DB). 
(Proceedings for -grant of succession certificate 
may be taken to be a suit — So assumed.) 

15. (’43)30 AIR 1943Cal 19(20): ILR (1942)2 Cal 
194. (S. 10, C. P. C., applies to application lor 
letters of administration.) 

16. (’40)27 AIR 1940 Nag 203 (205): ILR(1942) Nag 
45. (O. 39 R. 2, sub-rule (3) applies to disobedience of 
interim injunctions restraining marriage of a minor 
under S. 12 of tbeGuardiansand Wards Act—Tbe 
powers were not exercised in this case us they were 
not invoked by any party to th<j proceedings.) 

(’06) 3 All L Jour 841 (842). (Statements of wit¬ 
nesses must be recorded in manner provided by 
C. P Code.) 

t (’28) 15 AIR 1928 Lab 488 (489). 

(’34) 21 AIK 1934 Mad496 (498) (DB). (O. 39 R. 10 
applied to a petition under Guardians and Wards 
Act.) 

t (’33) 20 AIR 1933 Nag 62 (64 to 66) :28 Nag 
L R 332. (O. 39 R. 2, sub-rule (3) applied to dis¬ 
obedience of interim injunction restraining marriage 
under S. 12 of tbe Guardians and Wards Act.) 

(’05) 1905 All W N 104 104 (105) (DB). (Evidence 
to bo recorded as in suits.) 

(’81) 6 Cal 762 (7G3) (DB). (Case under Minors Act, 
Bengal Act XL of 1858—Depositions to be recorded 
ns provided by Ss. 182 and 183 of the Code of 1877.) 

f (’12) 36 Bom 20 (27): 11 Ind Cas 554 (557). 
(Receiver may bo appointed in such proceeding.) 

(’25) 12 AIR 1925 Lab 489 (489). (Do.) 

(’29). 1G AIR 1929 N«g 273 (273). (Appeal lies from 
order under O. 39 R. 2 in proceedings under tbe 
said Act.) 



MISCELLANEOUS PROCEEDINGS 


[S 141 N 2 I 1175 


(8) Proceedings under the Companies Act, 18 S 2 , and under the Companies 
Memorandum of Association Act, 1895. 17 

(4) Application for the appointment of a common manager under S. 93 of the 

Bengal Tenancy Act, 1885. 18 

(5) Applications under section 158 of the Bengal Tenancy Act, 1S85. 10 

(G) Application to file an agreement to refer to arbitration under paragraph 17 
of sch. II of the Code 20 or to file an award under the Arbitration Act, 1899, 21 
or under para. 20 of sch. II of the Code. 22 (Both Sch. II of the Code and 
Arbitration Act of 1899 have now been repealed by tiie Arbitration Act 
of 1940.) 

(7) Application to a District Judge for sanction to lease wakf properties. 23 

(8) Application to the High Court for the exercise of its extraordinary juris¬ 

diction under Bombay Regulation II of 1827. 24 

(9) Reference to the Court under the Land Acquisition Act, 1894. 25 

( 10 ) Proceedings to compel registration. 20 

(11) Application under section 18 of the Religious Endowments Act, 1863, for 

leave to sue. 27 

( 12 ) Proceedings in revision before the High Court. 23 


17. (’03)27 Bom 415 (418) (DB). (Companies Memo¬ 
randum of Association Act.) 

f (’87) 9 All 180 (182, 183) (SB). (S. 24.C.P. Code, 
applies to cases of winding up of companies.) 

+ (’20) 7 AIR 1920 Lab 51 (53) : 1 Lab 187 (DB). 
(O. 9 R. 13 applies mutatis mutandis to ex parte 
orders of Conrt under Companies Act.) 

<’3G) 23 AIR 1936 All 826 (829) : 58 All 742 (FB). 
(Proceedings under S 187, Companies Act, are pro¬ 
ceedings in a Court of civil jurisdiction — S. 86 is 
therefore applicable to sucb proceedings — Per 
Thom J.) 

(’37) 24 AIR 1937 Lab 82 (83). (Company law does 
not atlect power of review especially when by 
S. 141, C. P. C., provisions of Code are to be 
followed in proceedings under the Company law 
— Obiter.) 

+ (’37) 24 AIR 1937 Oudb 62 (63). (Civil Court can 
review its order passed under S. 120, Companies 
Act.) 

(’28) 15 AIR 1928 Lab 376 (377). (Liquidation 
Court can order attachment before judgment.) 

Also see S. 86 Note 3. 

18. t (’16) 3 AIK 1916 Cal 127 (427) : 43 Cal 986 
(DB). (Receiver may be appointed under O. 40 R. 1 
pending the application.) 

(’26) 91 Ind Cas 741 (741) (DB) (Cal). (O. 9 R. 13 
applies to the proceeding.) 

(’99) 3 Cal W N 344 (345) (DB). (A proceeding under 
S. 174 does not come under Explanation to S. 647 
of the Code of 1882.) 

19. ( 97) 24 Cal 197 (206) (DB). (S. 45 of the Code 
of 1882 (nowO. 2 R. 3) applies to the case.) 

20. (’ll) 1911 Pun Re No. 35: 9 Ind Cas 655 (656). 
(O. 2 R. 3 applies.) 

21. (’40) 27 AIR 1910 Lab 164 (165). (Award 
against minor—Application by arbitrator for filing 
of award not containing prayer for appointment of 
guardian for minor—Minor can apply under O. 32 
R. 5 to declare the order void as against him.) 


(’09) 3 Sind L R 128 (129) : 4 Ind Cas 609 (610). 
(Court can issue a temporary injunction in such 
cases.) 

f (’24) 11 AIR 1924 Sind 56 (56). (O. 9 R. 13 
applies to ex parte order for filing award.) 

(’22) 9 AIR 1922 Sind 6 (7): 16 Sind LR 79. (C. P. 
Code., S. 10 applies to sucb case—Tbiscasewas 
doubted in AIR 1928 Sind 169: 23 Sind LR 427.) 

22. (’42) 29 AIR 1942 Bom 57 (58) : I L R (1942 
Bom 94 (DB). 

23. (’24) 11 AIR 1924 Cal 327 (328) (DB). (The fact 
that the Civil Procedure Code regulates its proce¬ 
dure does not make an order thereon appealable.) 
[Sec also (’20) 7 AIR 1920 Cal 129 (130) : 47 Cal 
592 (DB).J 

2 4. (’68) 5 Bom H C It A C 215 (216). 

25. f (’89) 16 Cal 31 (32 | (DB). 

(’05) 2 Cal L Jour 359 (368) (DB). (Objection of 
respondent can be dismissed for default of ap¬ 
pearance—O. 9 Hr. 8 and 9 apply.) 

26. (’77) 2 Cal 131 (139) (PC). 

27. (’01) 24 Mad 685 (689) (DB). (Provisions of 
C. 1*. Code as to verification and presentation 
should be followed.) 

(’16) 3 AIR 1916 Mad 268 (271) (DB). (Tbedecision 
in this case that proceedings under S. 10 of the 
Religious Endowments Act are not judicial pro¬ 
ceedings and hence S. 141 doesnotapply to them 
is no longar law in view of the decision of the Privy 
Council in AIR 1917 P C 71 : 40 Mad 793 : 44 
Ind App 261 (PC).) 

28 (’07) 1907 Pun Re No. 97, p. 455 (457). (O. 9 
R. 9 applies to revision proceedings.) 

(’92) 16 Bom 550 (551) (DI3). (Order in revision to 
be executed by lower Court.) 

(’91) 13 All 533 (537). (Revision under Provincial 
Small Cause Courts Act S. 25 — High Court can 
remand case under S. 562, C. P. Code.) 

(’07) 17 Mad L Jour 62 (63). (Memo of cross-objec¬ 
tions can be filed.) 
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(13) Application to sue in fovmcL paupet'is. 20 

(14) A proceeding under the Lunacy Act, 1912 . 80 

(15) A proceeding under the Indian Divorce Act, 1869. 31 

(lG) Issue sent by a Revenue Court for decision, under s. 271 of the 
Act, 192G. 32 (Now see U. P. Tenancy Act, xvii of 1939.) 

See also the undermentioned cases. 33 


Agra Tenancy 


The following are not proceedings of the kind contemplated by the section: 

(1) Application for review of order dismissing execution application. 34 

( 2 ) Proceedings under o. 21 R. 5 S. Ss 


But independent of this section some of the provisions of the Code may apply 
directly and of their own force to matters which do not come within the meaning of the 
word proceedings” as defined by the Privy Council. 36 Thus, a proceeding in execution 
can e reviewed under o. 47 R. l by force of its own language and not by virtue of s. 141. 37 

In the undermentioned decision 38 the Sind Judicial Commissioner’s Court expressed 
the view that the provisions of o. 7 apply, by reason of this section, to memoranda of 
appeals and that an appeal can be rejected under o. 7 R. 11 . It is submitted that the view 
is not correct as an appeal is not an original proceeding. But O. 7 R. 11 will apply to 
appeals by reason of the provisions of s. 107. (See Notes on s. 107.) 


[See however (’42) 29 AIR 1942 Mad 657 (658). 
(Revisional jurisdiction is peculiar to the High 
Court and there can be no question of returning 
civil revision petition for presentation as a civil 
revision petition or as an appeal to any other 
Court in the province, under the provisions of 
O. 7 R. 10, read with Ss. 107 (2) and 141.)] 

29. (14) 1 AIR 1914 Mad 256 (258). (Amendment 
can be ordered under O. 6 R. 17 ) 

f (’33) 20 AIR 1933 Mad 5 (5, G). (O. 9 R. 9 ap¬ 
plied.) 

(’29) i6 AIR 1929 Sind 136 (13G). (Applicability of 
Order 22 to said applications.) 

I or an exception to the proposition see O. 22 R. 1, 

[ But see ('13)7 Low Bur Itul GO (62): 20 Ind Cas 
640 (641) (DB).] 

30. (’18) 5 AIR 1918 Cal 353 (355) (DB). (Ap¬ 
plication under, to be verified as provided in C. P. 
Code.) 

31. (’82) 6 Bom 416 (434). (S. 141 applied without 
reference to the .Section.) 

32. (’41) 28 AIR 1911 All 101 (101, 109) : I L R 
(1941) All 193 (FB). (Sell. II applicable.) 

(*34) 21 AIR 1931 All 86 (86) : 56 All 390. (Order 
9 applicable.) 

33. (’ll) 28 AIR 1941 Cal 559 (5G0). (An applica¬ 
tion under S. 171 of the Bengal Tenancy Act to 
set aside a sale not being a proceeding in execution 
within the meaning of O. 23 R. 4, C. P. Code., S. 111 
applies and therefore an application to record 
compromise arrived at in the course of an applica¬ 
tion under S. 174 is competent under O. 23 R. 3.) 

(’ll) 28 AIR 1911 Mad 362 (363). (An application 
under S. 19 of the Madras Agriculturists Relief Act 
is an original matter within the meaning of S. 141 
— O. 7 R. 10 applies to such application.) 

(’10) 27 AIR 1940 Cal 211 (216, 247) : ILR (1910) 

1 Cal 344 (DB). (S. 141 governs insolvency proceed¬ 


ings by virtue of its own terms or by virtue of S. 5 (1) 
Provincial Insolvency Act.) 

(’35) 22 AIR 1935 Nag 125 (125). (An application 
under S. 201 of tbe C. P. Land Revenue Act is 
an original proceeding within the meaning of S. 141, 
C. P. Code—Revenue Courts are undoubtedly Courts 
of civil judicature and are authorised to receive 
affidavits under O. 19 R. 2, C. P. Code., by virtuo 
of the provisions of S. 141, C. P. Code.) 

(’39) 26 AIR 1939 All 507 (509) : I L R (1939) 
All 587. (A proceeding under the U. P. Encum¬ 
bered Estates Act is a proceeding in the nature of 
a suit to which the provisions of O. 32 R. 3, 
C. P. Code, are applicable by virtue of R. 6 of the 
Rules made under Encumbered Estates Act and 
of S. 141, C. P. Code. Where a creditor happens to 
bo a minor, the failure to follow the mandatory 
provisions of O. 32 R. 3, C. P. Code, necessarily 
vitiates the whole proceeding so far as the minor 
is concerned.) 

(’35) 22 AIK 1935 Mad 612 (614) : 59 Mad 36. 
(Provisions of O. 21 Rr. 97 to 99 are applicable to 
proceedings under S. 78, Madras Hindu Religious 
Endowments Act.) 

(’38) 42CalWN 154(160) (DB). (By virtueof S. 141, 
C. P. C., O. 32 R. 7 applies to proceedings under 
S. 26-F, Bengal Tenanoy Act.) 

34. Sec case in foot-note 31. 

35. (’36) 23 AIR 1936 All 378 (380) : 58 All 797 
(DB). (Schedule 2 does not apply to proceedings 
under O. 21 R. 58.) 

36. (’06) 3 Cal L Jour 276 (279) (DB). (Do.) 

(’23) 10 AIR 1923 Mad 144 (146) : 47 Mad 47. 

(Receiver can be made a party to execution pro¬ 
ceedings—O. 1 R. 10.) 

See also Note 3. 

37. (’98) 2 Cal W N 606 (607) (DB). 

38. (’39) 26 AIR 1939 Sind 221 (221): ILR (1939) 
Ear 527. 
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3. Appeals in execution matters. — As S. 141 does not apply to execution 
proceeding but only to original matters in the nature of suits, it is conceived that it does 
not apply to appeals from orders in execution. 1 But independently of S. 141, some of the 
provisions of the Code in regard to appeals may apply directly to appeals from orders in 
execution. Thus, where an order in execution is appealed from as a decree under s. 47 , the 
appellate Court may require the appellant to give security for costs under O. 41, R. 10. 3 
Similarly, the appellate Court can stay execution of the decree under S. 47 independently 
of section 141 and of Order 41, Rule 5. 3 

4. Proceedings for restitution. — Proceedings for restitution are not original 
proceedings and so this section does not apply to them . 1 Section 14 1 does not make S. 144 
of the Code applicable to execution proceedings . 3 As to the inherent powers of the Court 
to order restitution in such cases, see section 144, Note 34. 


5. Letters Patent Appeal -Letters Patent Appeals are not original proceedings 

of the kind contemplated by s. 141. 1 But by virtue of s. 117 of the Code, the provisions of 
the Code are applicable to High Courts except as provided in Part IX or part X or in 
rules. Hence the provisions of the Code may be followed in Letters Patent Appeals . 3 


6. Court of civil jurisdiction.” — The proceedings to which s. 141 applies 
are proceedings in a Court of civil jurisdiction. A proceeding under the Lunacy Act, 1912, 
is a proceeding in a Court of civil jurisdiction.” Consequently, the provisions of the Code 
as to verification of pleadings apply to such a proceeding. 1 Disciplinary proceedings under 
the Legal Practitioners’ Act are, according to the High Courts of Madras 3 and Calcutta, 3 
proceedings in a Court of civil jurisdiction.” The High Court of Patna, on the other hand, 
has held that they are not. 4 Proceedings under s. 195 of the Criminal Procedure Code for 
sanction to prosecute are not civil proceedings although they may be before the Judge of 
a civil Court. 6 A revenue Court is a Court of civil jurisdiction. 0 Debt Relief Courts under 
the Central Provinces and Berar Relief of Indebtedness Act are not civil Courts. They 
are special tribunals created ad hoc for the special purpose of the Act. 7 See also the 
undermentioned cases. 8 


Note 3 

1. The contrary decisions in 1 All 178 (179) and 
10 Suth W R 450 are not good law as they are 
based on the obsolete view that S. 141 applies to 
execution proceedings.) 

[See (’01) 25 Bom 478 (484). (Doubtful whether 
it applies.)] 

2. See O. 41 R. 10, Note 2. 

3. (-01) 28 Cal 734 (73?) (DB). (The appellate 
Court has as much power us the lower Court to 
stay execution.) 

Note 4 

1. (’42) 29 AIR 1942 All 85 (88) : ILR (1911) All 
807 (DB). (Schedule II does not apply.) 

2. ('15) 2 AIR 1915 Cal 530 (531) (DB). 

Note 5 

1. (’01) 27 Mad 121 (123). 

2. (’17) 4 AIR 1917 Cal G26 (62G):43 Cal 243 (SB). 
*(’21) 8 AIR 1921 1* C 80 (82) : 48 Cal 481 : 48 

Ind App 7G (l’C). 

Note 6 

1. (’18) 5 AIR 1918 Cal 353 (355) (DI3). 

2. (’03) 2G Mad 596 (597) (DB). 

3. (’19) G AIR 1919 Cal 474 (475) (DB). (Distin¬ 


guishing 6 Ind Cas 327 (Cal).) 

(1900) 27 Cal 1023 (1033) (DB). 

4. _(’1G) 3 AIR 1910 Pat 115 (11G) : 1 Pat L Jour 
570 (DB). (Inquiry under S. 14 is only adminis¬ 
trative.) 

5. (’07) 30 Mad 311 (313) (DB). 

6. See S. 5 Note 2. cf. Application under S. 105, 
Bengal Tenancy Act, 1885, is not proceeding in 
Court of civil jurisdiction. 

7. (’42) 29 AIR 1942 Nag 8 (11) : ILR (1941) Nag 

588 (DB). K 

8. (’42) 29 AIR 1942 Cal 522 (524) : I L R (1942) 
2 Cal 28 (DB). (Obiter —A Revenue Ollicer acting 
under S. 20 (G) (5), Ben. Ten. Act (VIII of 1885) 
is not a Court within the meaning of this section 
and consequently O. 9, R. 9 has no application 
where the application under S. 20 (G) (5) is dis¬ 
missed for default.) 

(’42) 29 AIR 1942 Lah 267 (268) (DB). (Revision 
lies under S. 115, C. P. Code, against an order of 
District Judge on an application under S. 33 of 
the Insurance Act, as he is a Court of civil iuri° 
diction.) J 

(’40) 1940 Nag L Jour 038 (045). (The term ‘Civil 
Court does not comprise the Crown.) 


I 

t 
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7. Procedure provided in this Code.” — Section 141 deals with procedure 
and procedure alone. 1 It does not confer any substantive right not expressly given 
elsewhere by the Code. Thus, a right of appeal 2 cannot be claimed merely on the strength 
of s. 141. 3 Similarly, the section does not confer a right to refer to arbitration, 4 a right to 
a review 6 or a right to proceed by way of execution against a surety who is not a party to 
the proceeding, on the analogy of section 145 of the Code. 6 

On the same principle, the section does not confer on any Court the power of 
making a reference to the High Court under o. 46R. l in any case not coming strictly 
within the purview of that rule. 7 But a revision to the High Court lies in cases coming 
under this section. 8 

Note 7 


1. {’42) 29 AIR 1942 Nag 8 (11) : ILR (1941) Nnr, 
588 (DB). 

+ (’28) 15 AIR 1928 Rang 137 (138) : 6 Rang 563 

(’73) 19 Suth W R 122 (122) (DB). 

(’86) 10 Bom 433 (434) (DB). 

2. See the following cases: 

(’04) 27 Mad 504 (508) (DB). (No right of appeal 
unless given by statute or some authority equiva¬ 
lent to statute.) 

(’87) 11 Mad 26 (34): 14 Ind App 160 (PC). (Right 
of appeal must be conferred by statute or some 
equivalent authority.) 

3. f (’04) 27 Mad 504 (508) (DB). 
f (’86) 10 Bom 433 (434) (DB). 

(’73) 19 Suth W R 122 (122) (DB). 

(’23) 10 AIR 1923 All 460 (460) : 45 All 148 (DB). 
(’23) 10 AIR 1923 Pat 180 (182) (DB). 

(’24) 11 AIR 1924 Cal 327 (328) (DB). 

(’25) 12 AIR 1925 All 431 (432) : 47 All 741 (DB). 
(’28) 117 Ind Cas 849 (851) (Cal). (O. 43 R. 1 (a) 
not applicable to order returning memorandum of 
appeal.) 

(’25) 12 AIR 1925 Lull 489 (490). (Order appoint¬ 
ing receiver in proceeding under Guardians and 
Wards Act is made under 0.40 R. 1 and therefore 
within purview of O. 43 R. 1 (s). Hence it is 
appealable.) 

Order 13 llnlc 1(c) which provides for an 
appeal against an order refusing to restore a 
suit dismissed for default cannot be applied by 
analogy to cases in which some other proceeding 
is dismissed for default. Thus there is no right 
of ajypcal against an order ref using to restore an 
application to set aside the dismissal of a suit 
for default. See the following cases : 

(’22) 9 AIR 1922 Cal 572 (573) (DB). 

(’23) 10 AIR 1923 Lab 302 (303). 

(’18) 5 AIR 1918 Pat 612 (613): 2 Pat L Jour 720 

(DB). 

(’23) 72 Ind Cas 547 (548) (Nag). 

(’13) 9 Nag L R 33 (34) : 19 Ind Cas 97 (98). 

(’32) 19 AIR 1932 Nag 101 (102) : 28 Nag L R 83 
(DB). (AIR 1923 Nag 293 : 19 Nag L R 119 
impliedly overruled.) 

[But see (’37) 24 AIR 1937 Oudb 344 (347) : 13 
Luck 246 (DB).] 

Similarly there is no right of appeal against 
an order refusing to set aside dismissal for 


default, of an application to set aside an ex 
parte decree. See the following cases : 

(’19) 6 AIR 1919 Cal 125 (125) (DB). 

(’22) 9 AIR 1922 All 337 (337) (DB). 

(’24) 11 AIR 1924 All 682 (683) : 46 All 538. 

So also there is no right of appeal against an 
order refusing to set aside the dismissal for 
default of an application to set aside an execu¬ 
tion sale. See the- following cases : 

(’97) 29 All 596 (597, 598). 

(’15) 2 AIR 1915 Cal 539 (540) (DB). 

(’10) 6 Ind Cas 148 (148, 149) (DB) (Cal). 

(’04) 31 Cal 207 (209) (DB). 

(’07) 10 Oudb Cas 353 (354). 

(’88) 11 Mad 319 (321) (DB). 

(1900) 27 Cal 414 (415) (DB). 

(’17) 4 AIR 1917 Cal 815 (816) (DB). 

NOTE: The decisions in (1889) 16 Cal 31, (1882) 4 
Mad 295 and AIR 1923 Nag 293: 19 Nag L R 119 
which are inconsistent with the above view can¬ 
not be supported. 

4. f (’08) 30 All 137 (140) (DB). 

(’28) 15 AIR 1928 Rang 137 (138) : 6 Rang 563 
(DB). 

[See however (’41) 28 AIR 1941 All 101 (105, 
109) : ILR (1941) All 193 (FB). (Schedule II 
only deals with procedure and Civil Court can 
refer to arbitration issue submitted to it under 

S. 271 of the Agra Tenancy Act of 1926.)] 

5. (’19) 6 AIR 1919 Mad 244 (246) (DB). 

[But see (’15) 2 AIR 1915 All 172 (174) : 37 All 
380 (DB). (District Judge can reconsider an order 
grunting letters of administration, whether under 
S. 114 or under the inherent powers of the Court 
recognised by S. 151 of the C. P. C., apart alto¬ 
gether from the provisions of S. 50 of the Probate 
and Administration Act.)] 

6. (’26) 13 AIR 1926 Sind 35 (36) : 19 Sind L R 
390 (DB). (Observations of Rupchand, A. J. C.) 

7. (’42) 29 AIR 1942 Nag 8 (11) : ILR (1941) Nag 
588 (DB). (District Judge acting under S. 20ofthe 
C. P. & Berar Relief of Indebtedness Act — No 
reference to High Court lies — S. 141 cannot be 
invoked for mnking such reference.) 

f (’ll) 36 Mad 16 (17): 10 Ind Cas879 (880) (DB). 
(’25) 12 AIR 1925 Cal 391 (302) (DB). 

Also see O. 46 R. 1, Note 3. 

8. (’42) 29 AIR 1942 Lab 267 (268). (Order of 
District Judge on an application under S. 33, 
Insurance Act — Order can be revised under S. 115 
by virtue of S. 141.) 
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Similarly, the principle that a suit against a dead man is not maintainable, is a 
point of substance and not of procedure, and cannot, therefore, be applied to an application 
to set aside an ex parte decree, so as to make it incompetent by reason of the fact that the 
deceased plaintiff’s name, instead of his legal representatives’, appears in the application 
as a party. 9 The rule in s. 8G as to the protection of Ruling Chiefs and Sovereign Princes 
from being sued is not a rule of procedure within the meaning of this section. 10 

But Ss. 10 and 11, 11 O. 28 R. I 12 and o. 39 R. I 13 of the Code are rules of procedure 
and may, therefore, be applied to “proceedings” within the meaning of section 141. 

8. “In regard to suits.” —The word “suits” in S. 141 is used in a comprehensive 
sense so as to include appeals which are only continuations of suits. Hence, the procedure 
prescribed by the Code in regard to appeals governs appeals arising out of miscellaneous 
proceedings and miscellaneous proceedings in the nature of appeals. 1 

9. “As far as it can be made applicable.” — Section 141 does not make 
the whole of the procedure in regard to suits applicable to proceedings under the section. 
Such procedure applies only as far as it can be made applicable } Thus, the appointment 
of a guardian cannot be referred to arbitration because guardianship is not a matter 
purely of private right. 2 Similarly, a surety for a guardian cannot be proceeded against 
in execution under s. 145, Civil Procedure Code, because even the guardian himself cannot 
be proceeded against in execution in that way. 3 So also, though the procedure laid down 
in o. 22 requiring a plaintiff to bring on record the legal representatives of a deceased 
defendant may apply to applications to sue in forma pauperis , it does not follow that 
the penalties provided in o. 22 R. 4 can, without express provision in that behalf, apply to 
such applications. 4 

Again, where an express or special procedure is provided for a particular proceeding, 
section 141 cannot be applied so as to defeat the operation of such provisions. See the 
undermentioned cases. 5 


9. (’27) 14 AIR 1927 Nag 251 (252): 29 Nag LR 71. 

10. (*10) 27 AIR 1940 Cal 244 (246) : ILR (1940) 
1 Cal 344 (1)13). (Section 86 cannot be applied to 
insolvency proceedings by virtue of S. 141.) 

11- (’43) 30 AIR 1943 Cal 19 (20) : ILR (1942) 2 
Cal 194. (Section 10 deals with procedure—S. 141 
is not limited to the internal procedure regulating 
the conduct of the trial of a suit.) 

(’22) 9 AIR 1922 Sind 6 (8) : 16 Sind L R 79. 

12. (’42) 29 AIR 1942 Rom 57 (58) : ILR (1942) 
Bom 94 (DD). 

13. (’09) 3 Sind LR 128 (129): 4 IndCas009 (G10). 

Note 8 

l.f(’2f») 15 AIR 1928 Lull 488 (489). (Appeal 
under S. 47, Guardians and Wards Act.) 

(’79) 3 Bom 204 (205) (FB). (Section 98 applicable.) 

(1900) 27 Cal 1023 (1033). 

Note 9 

1. (’20) 7 AIR 1920 Cal 743 (745) (DB). 

(’35) 22 AIR 1935 All 195 (197). (Order 2 R. 2 
and 8. 11, Expl. 4 do not apply to proceedings for 
rentitution.) 

t (’16) 3 AIR 191G Mad 208 (271, 272) (DB) 

(’88) 10 All 97 (105) (DB). 

2. f (’08) 30 All 137 (140) (DB). 


(’24) 11 AIR 1924 Mad 484 (484): 47 Mad 459 (DB). 

(’28) 15 AIR 1928 Rung 137 (138) : 6 Rang 5G3 
(DB). 

3. (’27) 14 AIR 1927 Sind 2G2 (262) (DB). 

4. See O. 22 R. 1, Note 10. 

5. (’30) 17 AIR 1930 Mad 105 (107) (DB). 

(’00) 1900 Pun Re No. 143, page 511 (515). (Order 
appointing guardian is tinal under the Guardians 
aud Wards Act — No review under S. G23 of the 
Code therefore can be made thereof.) 

(’12) 1912 Pun Re No. 110 : 15 Iml Cas 559 (559) 
(DB). (Do). 

(’03) 26 Mad 438 (440). (Decree under S. 9, Speci¬ 
fic Relief Act—Order in execution of—Not appeal- 
able because S. 9 prohibits an appeal from any 
order in a suit.) 

(’21) 1 1 AIR 1924 All 370 (378) : 40 All 372 (DB) 
(Succession Certificate Act provides special proce¬ 
dure—Section 1 11 does not apply — But see AIR 

1927 Sind 187 : 22 Sind L R 200 which dissents 
from this decision.) 

(1900) 27 Cal 484 (487) (DB). (Prohibition of 
second appeal by S. 153 of the Bengal Tenancy 
Act.) J 

I i i , ow . 1 ? ur ? iul 60 (°2) : 20 Ind Cas 640 (G41) 
(DB) (Petition in forina pauperis not framed as 
per Rr. 2 and 3 of O. 33—Rule 5 requiring rejec- 
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Orders and notices 
to be in writing. ^ - 

& or given 

Code shall be in writing. 


to 


IS. 94.] All orders and notices served on 
any person under the provisions of this 


1. Legislative changes. — The words “and shall be served in the manner 
hereinbefore provided for the service of summons” which occurred at the end of the old 
section have been omitted and reproduced in o. 48 R. 2 . The alteration is merely verbal. 


i 

[S. 95.] Postage, where chargeable on a notice, summons or 
Postage. better issued under this Code and forwarded by post, and. the 

fee for registering the same, shall be paid within a time to be 
fixed before the communication is made : 

Provided that the “{Provincial Government] may remit such postage, 
or fee, or both, or may prescribe a scale of court-fees to be levied in lieu 
thereof. 

[1877, S. 95.] 

a. Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, for “Local 
Government.” 

1. Service by post. — See Order 5 Rules 21 , 25, 30 and order 29 Rule 2 (b). 


144 . [S. 583.] (1) Where and in so far as a decree is varied or 
Application for reversed, 3 the Court of first instance 17 shall, on the 
restitution. application of any party entitled to any benefit by way of 

restitution or otherwise, cause such restitution to be made 10 as will, so far 
as may be, 21 place the parties in the position which they would have 
occupied 20 but for such decree or such part thereof as has been varied or 
reversed ; and, for this purpose, the Court may make any orders, including 
orders for the refund of costs and for the payment of interest, 23 damages, 
compensation and mesne profits, 22 which are properly consequential on 
such variation or reversal. 


(2) No suit 29 shall be instituted for the purpose of obtaining any 
restitution or other relief which could be obtained by application under 


sub-section (1). 

Synopsis 

1. Legislative changes. 

2. Scope and object of the section. 

3. The decree must have been varied or 

reversed. ^ 

4. Modes of variation and reversal. 


5. Effect of setting aside ex parte decree 

and passing the same decree on the 
merits. 

6. Effect of reversal pf main decree on 

dependent decrees. 


tion of the petition—Amendment cannot be made 
by resort to S. 1 11.) 

(’21) 11 AIR 1021 l'at 101 (10G) : 3 Pat G7 (DB). 
(Proceedings under S. 105, Bengal Tenancy Act, 

S. 107 providing special procedure — Section 111 
cannot be applied. NOTE_The observation that 


-«V 

Revenue Courts are not Civil Courts and therefore 
also S. 141 does not apply is, it is submitted, not 
correct. See Note 18 on Preamble.) . 

(’12) 6 Sind L R 67 (70) : 16 Ind Cas 675 (676) 
(DB). (Mnmlatdar’s Courts Act itself providing its 
summary procedure—Section 141 does not apply.) 
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7. Who may apply for restitution. 

8. Persons not actually parties. 

9. Party not in possession. 

10. Right of auction purchaser to apply 
for restitution. 

11. Against whom restitution can be granted. 

12. Transferee of a decree. See Note 11. 

13. Auction purchaser. 

14. Surety—Restitution against. 

15. Third persons—Restitution against. 

16. Trustee- 

17. What Court can grant restitution. 

18. Extent of power to grant restitution. 

19. “Shall cause restitution to be made.” 

20. “Place the parties in the position 

which they would have occupied but 

for such decree.as has been 

varied or reversed.” 

21. “So far as may be.” 


22. Mesne profits. 

23. Interest. 

24. Refund of compensation money 

in land acquisition cases. 

25. Possession of property or money ob¬ 

tained otherwise than in execution. 

26. Splitting up claim of restitution. 

27. Pecuniary jurisdiction of Court in 

awarding restitution. See Note 17. 

28. Security for restitution. 

29. Bar of suit. 

30. Nature of proceedings under the section. 

31. Appeal—Tenability of. 

32. Court-fee. 

33. Limitation. 

34. Inherent power of Court to grant restitu¬ 

tion. 

35. Revenue Court. 4 

36. Revision. 


NOTE to the Synopsis. See the Notes indicated for the following topics : 


Applicability of Section 141. See Note 30. 

Costs, interest, damages, etc. See Notes 20 and 23. 
Court of first instance. See Note 17. 


Directions for restitution in the reversing decree_ 

Need for. See Note 19. 

Restitution—Meaning of. See Note 2. 

Restitution of property sold. See Note 13. 


1. Legislative changes. — Under the corresponding s. 583 of the Code of 1882 1 
a practice had grown up which was not justified by the language of that section and the 
same has now been recast in sub-section (l) of this section “so as to bring it into closer 
conformity with that practice.” 2 

Sub-section ( 2 ), barring the institution of suits ‘for 'relief claimable under this 
section is new. It compels litigants to have matters falling within the section cleared 
up in proceedings under this section only. 3 It necessarily implies the widest possible 
construction of sub-section (l). 4 


2. Scope and object of/ the section. — It is a cardinal principle of law that 
the acts of Courts should not be allowed to work injury on the suitors. 1 In the leading 
English case of Rodger v. Comptoir D’Escompte de Paris? Lord Cairns said : 

“One of the first and highest duties of all Courts is to take care that the act of the Court does 
no injury to the suitors and when the expression ‘the act of the Court’ is used it does not mean 
merely the act of the primary Court or of any intermediate Court of appeal but the act of the Court 
as a whole from the lowest Court which entertains jurisdiction over the matter to the highest Court 
which finally disposes of the case.” 


Section 144 — Note 1 

1. Section 583 of the Code of 1882 ran as follows : 
“When a party entitled to any benefit (by way of 
restitution or otherwise) under n decree passed in 
an appeal under this chapter desires to obtain exe¬ 
cution of the same, lie shall apply to the Court 
which passed the decree against which the appeal 
was preferred; and such Court shall proceed to exe¬ 
cute the decree passed in appeal, according to the 
rules hereinbefore prescribed lor execution of decrees 
in suits.” 

2. See the Report of the Select Committee. 

3. (’19) 0 AIR 1919 Bom 1 (10): 43 Bom 133(FB). 


4. (’24) 11 AIR 1924 Sind 101 (102) : 17 Sind Lit 
73 (DB). (Thus, restitution is granted as against 
auction purchaser if hie sale is not 6ou« f ide.) 


iNoie 


4 ? T 1 J „ l> C 1 1{ot, 8 er v. Comptoir 
D LiSeomptc de Paris. 

ra 9 t i ia>cT 2 p c 209 (271): 19 Ind App 351: 

(’29) 1G AIR 1929 Nag 138 (138). 

(’37) 24 AIR 1937 Bom 173 (175). 

2 (452). 71> 10 L J P ° 1 (3, 4) : 19 W 11 (Eng) 449 
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The doctrine of restitution is based upon this principle 3 and contemplates a case 
where property has been received by the decree-holder under his decree and the decree is 
subsequently wholly or partially reversed or varied in other proceedings. In such a case 
the law raises an obligation on the party who received the benefit of the erroneous 
judgment to make restitution to the other party for what he had lost, 4 #nd this obligation, 
it is the duty of the Courts to enforce , unless it is shown that restitution would be clearly 
contrary to the real justice of the case. 6 

Section 144 only embodies this doctrine of restitution and does not confer any new 
substantive rights which a successful party did not possess under the general law. 6 It 
merely regulates the exercise of the rights and prescribes a convenient procedure therefor. 7 

The section is a salutary provision of law enacted with a view to shorten litigation 
and to afford speedy relief and should not, therefore, be narrowly construed. 8 

In order that this section may apply, three conditions seem necessary to be 
satisfied — 

v (l) the restitution sought must be in respect of the decree which had been 
varied or reversed ; 9 

(2) the party applying for restitution must be entitled to a benefit under a 
reversing decree; 10 and 


3. (’41) 28 AIR 1941 Mad 315 (315) : ILR (1941) 
Mad 498. (Object of section is to put right what 
was originally an error of the Court.) 

(’40) 27 AIR 1940 Cal 260 (263) : ILR (1940) 1 
Cal 486 (DB). 

(’38) 25 AIR 1938 Cal 554 (557) (DB). 

4. 6 Peters 17, Bank of United States v. Bank of 
Washington. (Followed in 23 Mad 306 (310).) 

(’32) 19 A I R 1932 All 239 (240) (DB). (Decree 
directing appointment of Receiver reversed in 
appeal—Party in possession before, can apply under 
this section.) 

| (’32) 19 AIR 1932 Cal 29 (32): 58 Cal 1070 (DB). 
(’33) 20 AIR 1933 Lah 791 (792). (It is also incom- 
bent on the Courts to restore the parties to status 
quo.) 

(1900) 23 Mad 306 (310) (DB). 
f (’39) 26 AIR 1939 All 66 (69) : ILR (1939) All 
103 (DB). 

IScc (’37) 24 AIR 1937 Bom 101 (102):ILR (1937) 
Bom 150.J 

[See also (’33) 20 AIR 1933 Lah 798 (800).] 

5. f (1900) 23 Mad 306 (310) (DB). (Very purpose 
of restitution is to redress injustice.) 

(’68) OSutli WR 402(407) (FB). (Per Peacock, C. J.) 
(’06) 33 Cal 927 (932. 933) (DB). 

(’72) 17 Sutk W R 232 (233) (DB). 

(’03) 27 Mad 504 (507, 508) (DB). 

(’22) 9 AIR 1922 Nag 82 (84) : 18 Nag L R 24. 

(See also (’37) 24 AIR 1937 Mad 95 (96).] 

6. (’12) 16 Inn Cas 966 (966) (DB) (Cal). (It merely 
provides a more convenient procedure.) 

7. (’40) 27 AIR 1940 Cal 260 (263): ILR (1940) 

1 Cal 486 (DB). (The right of a party to have 
restitution ard the duty of the Court to give him 
restitution do not rest on the provi-ions of S. 144 
of the Code, which defines the procedure only in 
one class of cases requiring restitution by enacting 
that the application for restitution is to bo made 


in the Court of first instance. The other part of 
the section gives the measure of restitution and 
empowers that Court to determine the form and 
amount of restitution.) 

(’93) 8 Mad L Jour 276 (277). 

(’21) 8 AIR 1921 Lah 234 (235). 

(’28) 15 AIR 1928 All 293 (294) : 50 All 767 (DB). 

8. (’41) 28 AIR 1941 Mad 315 (315) : ILR (1941) 
Mad 498. 

+ (’12) 17 Ind Cas 121 (122, 123) (DB) (Cal). (Suit 
for possession decreed in first Court — Plaintiff 
taking forcible possession—Subsequent reversal of 
decree — Application for restitution and mesne 
profits may be entertained.) 

f(’29) 16 AIR 1929 Cal 814 (815) : 57 Cal 226 (DB). 
(’18) 5 AIR 1918 Pat 306 (307) (DB). (Section 47, 
C. P. C., must be read with this section and the 
word “parties” in this section must be taken to 
include their representatives.) 

9. (’41) 28 AIR 1941 P C 128 (129) : 21 Pat 243: 
ILR (1941) Kar P C 150 (PC). (Section has no 
application when there is no variation of decree.) 

(’39) 26 AIR 1939 Oudb 273 (274) (DB). 

(*14) 1 AIR 1914 Lah 9 (11) : 1914 Pun Re No. 10 
(DB). 

(’30) 17 AIR 1930 Lah 39 (40). (Execution saleand 
realisation of decree amount by decree-holder — 
No notice to executing Court under S. 52, Provin¬ 
cial Insolvency Act by the Official Receiver before 
realisation of decree amount — No refund under 
this section.) 

10. (’09) 31 All 364 (366):1 Ind Cas 744(744)1 DB). 
(Auction purchaser in possession—Decree in execu¬ 
tion of which he purchased set aside — Suit for 
recovery of possession from auction purchaser not 
barred.) 

(’85) 8 Mad 494 (495) (DB). (A’s appeal against B 
dismissed — B cannot claim restitution for the 
costs, etc., incurred.) 
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(3) the relief claimed must be properly consequential on the reversal or 
variation of the decree. 11 

% 

If these conditions are satisfied, the Court shall make an order for restitution. 

In the undermentioned case 12 it was held by the Madras High Court that where 
the lower Court orders court-fee to be paid by the defendant ip a pauper suit and the 
order is reversed in appeal, the money paid as court-fee to the Government by the 
defendant under the lower Court’s decree cannot be dealt with by way of restitution under 
this section. In giving reasons for this view, the High Court said as follows : 

“Restitution seems to imply money paid by one party to the other or to the credit of the other 

and a restoration of that money with interest to the person entitled to it by the person to whom or 

to whose credit it was originally wrongly paid under orders of Court. In this case, the Government 
are the recipients of the money.” 


But;, at the same time, it was held that s. 151 might well app^y to the case. 

Under the old Code a successful party in appeal was entitled to treat the appellate 
decree as containing a direction for restitution, which direction could be enforced in 
execution of that appellate decree. Such a right obtained by a party under the old Code is 

1 1 n in the present Code, and he could still 
pioceed to execute the appellate decree so obtained by him. 13 

Section 144 is not made applicable to execution proceedings by s. 141 of the Code 14 


i i 3 lJ he ^ ecree must have been varied or reversed. — As has been seen 
already, this section will apply only where a decree has been varied or reversed. Where 
the original decree stands good as against a party no restitution can be had by him under 
this section. The variation or reversal must, of course, have been by a Court of competent 
jurisdiction for otherwise there cannot be a legal variation or reversal. 2 


Again, the section will apply only where a decree is varied or reversed. It will not 
app y w lere an order (which is not a decree) is varied or reversed 3 though in such cases 
the Court can order restitution under its inherent powers, on the analocv of s rp, ’ 

• < n . .. _ 1 ~ * — -- 


f (’94) 17 Mad 82 (84) (DU). 

AIlt 1922 A1 * 465 (467) : 44 All 687 
(DDI. (Note the words of the section.) 

(’25) 12 AIR 1925 Oudh 654 (656) (DU). 

(’36) 23 AIR 11136 Mud 634 (635) (DU). 

12. (’37) 24 AIR 1937 Mad 178 (179) (DU). 

13. (’16) 3 AIR 1916 Mad 1204 (1205) (DU) 

14. (’15) 2 AIR 1915 Cal 530 (531) (DU). 

Note 3 

1. f (’23) 10 AIR 1923 1' C 167 (169) : 50 Ind App 

301 : 46 Mad 895 (1»C). PP 

(’12) 16 Ind Can 945 (947) (DU) (Cal). (Decree of 
the trial Court revived by the order of the Judicial 
Committee.) 

t (1865) 10 Moo Ind App 203 (211, 212) (PCI 
(’02) 25 Mad 426 (428) (DU). ' 

(’24) 11 AIR 1924 All 64 (65). (Decree must have 
bten set aside in appeal or otherwise.) 

( 23) 10 AIR 1923 Oudh 16 (1 7). (Order directing 
exicution under a mistake reversed — Decree not 
affected - 8 114 dees not apply.) 

(’36) 23 AIR 1936 Lah 4* (49) ' 

( ’ 37) 2 .‘*r AIlt 1937 Nu « 151 C-52) : I L R (1937) 
Nag 153. ' 

2. ( 98) 20 All 237 (239. 240) (DU) 

(’37) 24 AIR 1937 All 232 (234). 

3. (’40) 27 AIR 1940 Lah 59 (60, 61) (DU). (Order 


confirming execution sale ie not decree.) 

(’39) 26 AIR 1939 Lah 508 (508) (DU) (Sale set 

aside after confirmation—Application byjudgment- 

« r . f ‘V r „" ,e3DO Profits—Section does not apply.) 

( 1 l n 1 ? 22 Mud 99 l") (»R)- (Order* for 

rateable distribution.) 

( ’,nm 1 > t 52 < 53 > : 2 L Jour 206 

(DR). (Order setting asido execution sale.) 

(Do )* 1919 ‘ d,ld (581) : 41 Mud 467 (DU). 

UxVdIk^o 1 ) 17 Pa ‘ 4 ' JS (49B ' : 2 Pat L Jour 

(’14) 1 AIlt 1914 Cal 692 (692) (DU). (Do ) 

< AI f * 924 lWl <W: 1 Sing 770 

(1/13;. (Order removing receiver.) 
t (’35) 22 AIR 1935 Mad 783 (783) (DU). (Varia¬ 
tion of order in appeal under S. 75, Provincial 
Insolvency Act ) vlut,tu 

(’35) 22 AIlt 1935 All 126 (127) 

[ ?7 n°M< e .m r I?'! ™ A1U 1943 248(250)- 

I L It (1943) Mud 411 iDU). (Order on claim 

proceedings set a.-ide on suit under O. 21 R 63 
S. 144 IS ussuimd to apply.)] ° 

4 

co i 

purenaser lor compe 
under S. 151.) 


x x m is ubsumtu to apply.)] 

c »-PM»aUon fir improvements’^" 
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Nagpur High Court has, however, held that the word “decree” in S. 144 covers an “order.” 5 
The decision is clearly against the definition of the word “decree” in s. 2 ( 2 ) of the Code 
and further, the decisions cited by that Court in support of its view do not bear it out. 
The decision cannot therefore be accepted as sound. 


4. Modes of variation and reversal. — Section 583 of the old Code allowed 
restitution only in cases where the decree was reversed in appeal preferred under 
chaps. 41 and 42 of that Code, corresponding to Orders 41 and 42 of the present Code. It 
did not, therefore, apply to variations and reversal otherwise than in appeal 1 nor to a 
variation or reversal in appeal to the Privy Council. 2 

This section contains no such restriction as to the manner in which a decree 
should be varied or reversed and none can be legitimately read into it, except, of course, 
that it should be in “accordance with law.” 3 The section has also been transferred to the 
Part headed “Miscellaneous” from its position in the Chapter headed “Appeals from 
Original Decrees” under the old Code. The effect of it is to extend its operation to all 
cases of variations and reversals, howsoever they may have been effected. 4 

But, there is a conflict of decisions as to whether this section applies to cases 
where the variation of the decree or its reversal is in consequence of a decree in a separate 
suit. The High Courts of Allahabad 0 and Bombay 0 have held that this section only 


<’17) 4 AIR 1917 Pat 495 (496): 2 Pat L Jour 361 
(DB). (Section does not apply when an order 
setting aside sale is reversed.) 

(’33) 20 AIR 1933 Mad 888 (888). (Decree against 
a dead man a nullity—Money recovered — There 
being no decree Court has inherent power to order 
restitution.) 

f{’23) 10 AIR 1923 Ail 394 (396):45 All 369 (FB). 

(’96) 1896 Pun Re No. 49, p. 138 (139). (Order as 
to costs reversed in appeal—Restitution on general 
principles.) 

(’18) 5 AIR 1918 Pat 52 (53): 2 Pat L Jour 206 (DB). 

(’14) 1 AIR 1914 Cal 692 (692) (DB). (Settingaside 
of auction sale.) 

(’19) 6 AIR 1919 Mad 581 (581) : 41 Mad 467 
(DB). (Order refusing to set aside sale — Reversal 
of—No restitution under S. 144.) 

(’35) 22 AIR 1935 Mad 783 (783) (DB). 

(’38) 25 AIR 1938 Lah 833 (834). 

[Sec also (’32) 19 AIR 1932 Bom 96 (98). (Section 
construed liberally.)] 

Also see Note 34. 

5.*(’24) 11 AIR 1924 Nag 258 (261) : 20 Nag L R 
93 (DB). 

Also sec Ike following cases : 

(’06) 9 Oudli Cas 101 (103) (DB). 

(*38> 25 AIR 1938 Lah 456 (456). (Order passed on 
appeal setting aside the sule of a judgment-debtor’s 
property—Application for restitution on such order 
being passed falls under S. 144.) 

(’30) 17 AIR 1930 Mad 988 (990, 991) (DB). 

Note 4 

1. (’09) 31 All 364 (366) : 1 Ind Cas714 (744) (DB). 

( 98) 20 All 139 (142) (DB). 

(’89) 1889 All W N 163 (164). 

(’06) 28 All 665 (667) (DB). (Case of review.) 

[See (’05) 27 All 485 (487) (DB). (Application for 
reslitution on amendment of decree treated as 
application under S. 244 (S. 47 of 1908 Code). 
(’02) 1902 Pun Re, No 76 p. 301 (304). (In this 
case order for restitution made on the supersession 


of the decree by decree in another suit was treated 
as falling under S. 244 (S. 47 of the Code of 1908).] 

2. (’98) 29 All 139 (142) (DB). 

3. + (’19) 6 AIR 1919 Sind 79 (79) : 13 Sind L R 
153 (DB). 

(’22) 9 AIR 1922 Mad 70 (71) (DB). 

4. (’43) 30 AIR 1943 Mad 248 (250) : I L R(1943) 
Mad 411 (DB). (Order on claim petition set aside 
in suit under O. 21 B. 63—Section applies.) 

(’22) 9 AIR 1922 Mad 70 (71) (DB). 

(’33) 1933 Mad W N 641 (642). (Section is not 
confined to cases where restitution is claimed on 
tbe reversal of the decree in first or second appeal.) 
(’17) 4 AIR 1917 Mad 293 (293) : 40 Mad 299 (DB). 
*(’19) 6 AIR 1919 Bom 1 (10) : 43 Bom 433 (FB). 
(Reversal in second appeal.) 

| (’26) 13 AIR 1926 Lah 488 (488) : 7 Lah 232 
(DB). (Reversal by Privy Council.) 

(’19) 6 AIR 1919 Bom 175 (176) : 43 Bom 235 
(DB). (Ex parte decree set aside.) 

(’35) 22 AIR 1935 Mad 476 (477). (Restitution can 
be applied for even where a decree is reversed by 
a compromise decree of the Appellate Court —■ 
1933 Mad W N 641 followed.) 
f (’31) 18 AIR 1931 Cal 42 (44) (DB). (Per 
Guha, J.) 

[ See also (’20) 7 AIR 1920 Bom 12 (12) : 44 Bom 
702 : 57 Ind Cas 125 (125) (DB). (Ex parte decree 

set aside.)] _ , „ 

[But see (’15) 2 AIR 1915 All 434 (435) : 37 All 
567 (DB). (Where it was held that the course 
prescribed by O. 45 R. 15 must be followed.)] 

5. (’37) 24 AIR 1937 All 232 ( 234 ). (Words “Court 
of first instance’’ contemplate variation or reversal 
of decree by superior Court in appeal, revision or 
review — Section does not apply where decree is 
varied or affected by decision of a Court in another 
SVll t J 

-H’23) 10 AIR 1923 All 394 (395): 45 All 369 (FB). 

6. (’37) 24 AIR 1937 Bom 173(174). (Thereversal 
or variation must be in the same proceedings be- 
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applies where the decree is reversed or varied in appeal, revision or review and does not 
apply where the reversal or variation is consequent on a decree in a separate suit. The 
Calcutta 7 and Patna 8 High Courts and the Chief Court of Oudh u have also held that this 
section only applies where the decree is reversed or varied in appeal, revision or review. 
The Nagpur High Court also seems to be of the same view. 10 But the Madras High Court 
has held that even where the variation or reversal is the result of a decree in a separate 
suit, this section will apply. 11 

The variation or reversal of a decree contemplated by this section is that made 
either by the Court itself or by a superior Court interfering in appeal or 'revision or 
possibly by a decree in separate suit. This section does not apply to the case of a variation 
or reversal of a decree under a private compromise entered into between the parties, 
whether out of Court or in the course of an execution proceeding. 13 But where a decree is 
varied by the appellate Court this section will apply though such variation may be based 
on a compromise between the parties. 13 See also the undermentioned case. 14 

It has been held by the Bombay High Court that an order for costs made by the 
executing Court in claim proceedings is not automatically set aside if the party against 
whom it is made subsequently succeeds in the regular suit under o. 21 R. G3. The executing 
’ Court, therefore, has no power to grant a refund either under this section or under S. 151 
where costs have been recovered. 15 But the High Court of Madras has taken a contrary 
view and hold that the effect of the decree in the suit under o. 21 R. G3 in such a case is a 
reversal of the order in the claim proceedings and consequently the party succeeding in 
such suit is entitled to restitution of the costs of the claim petition which ho had to pav 
to the other side. 10 


5. Effect of setting aside ex parte decree and passing the same decree 
on the merits. — Where an ex parte decree is set aside the defendant is ipso facto 
entitled to the restitution of any property which has passed to the decree-holder in 


tween the parties—It may be as the result of a 
successful appeal or an application for review or in 
any other manner provided by the Code.) 

7. (’29) 1G AIR 1929 Cal 81 4 (815) : 57 Cal 226 
<DB). 

(’31) 18 AIR 1931 Cal 14 (15) (DB). 

(’31) 18 AIR 1931 Cal 42 (43) (DB). (Per Mu- 
kerji, J.) 

8. (’16) 3 AIR 191G Pat 299 (300) : 1 Pat L Jour 
43 (DB). 

(’33) 20 AIR 1933 Pat 5G4 (5G5). 

(’30) 17 AIR 1930 Pat 280 (281) : 9 Pat G85 (DB). 
[See also (’38) 25 AIR 1938 Pat 447 (448). (Sec¬ 
tion 144 is intended to be confined to cases in 
which the decree of a trial Court has been varied 
or reversed by some superior Court or by reason of 
some order passed by a superior Court. In other 
cases the order for restitution comes under S. 151 
of the Code and is not appealable—Hence where 
a third party claimant establishes title to the 
property which had been sold in execution, the 
order of the Court directing the decree-holder to 
restore the purchase money to the auction pur¬ 
chaser comes under S. 151 and is therefore not 
appealable.)) 

9. (’39) 2G AIR 1939 Oudh 273 (274) (DIJ). 

10. See (’37) 24 A I It 1937 Nag 151 (152) : ILR 
(1937) Nag 153. 

11. (’17) 4 AIR 1917 Mad 293 (293) : 40 Mad 299 
(DB). 


( 33) 1933 Mad W N 641 (642). (Compromise decree 
in separate suit.) 

[Sec also (’43) 30 AIR 1943 Mad 248 (250): ILR 
(1943) Mad 411 (DB). (Order in claim proceed¬ 
ings set aside in'suit under O. 21 R. G3—Section 
applies—Suit under O. 21 R. 63 is in nature of 
appeal from order in claim proceedings.)) 

12. (’33) 20 AIR 1933 All 743 (744) (DB). 

13. (’40) 42 Pun L R 429 (431) (DB). 

14. (’37) 24 AIR 1937 All 481 (489) : ILR (1937) 
All 628 (DB). (Suit to recover back money paid 
under decree — Test is whether original decree or 
judgment is reversed or superseded—Decree? not 
appealed against caunot be deemed to be super¬ 
seded by order of Privy Council or decree of 
Appellate Court unless rights and liabilities of 
parties are expressly dealt with—Order or decree 
dealing with facts of particular case, cannot 
supersede other decrees obtained, though no such 
decrees could be passed, if decision said to super 
sede earlier decrees had been given before decision 
of such suits—3 Cal 30 (FB) held overruled bv \IR 

(PC).) 1 ' C 107 : 10 Mad 895 : 30 Ind App so* 


15. (’43) 30 AIR 1943 Bom 129 (131, 13*>) • ITT? 

(1943) Bom 171. ' « * ’ * 

16. ( 43) 30 A I II 1943 Mad 218 (250) • r r 

(1943) Mad 411 (DB). ’ 1 L K 


1CPC. 75. 
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execution of such decree. Where an ex parte decree is set aside on the application of 
the defendant and a sale in execution thereof is also set aside consequent on the setting 
aside of the decree, the sale cannot be revived on the passing of the same decree on the 
merits.- As to the efiect of the subsequent passing of the same decree, where the sale has 
not been set aside before the passing of such decree, see Note 20. 


6, Effect of reversal of main decree on dependent decrees. _It is a 

general rule of law that upon a reversal of a judgment, order or decree all connected or 
dependent judgments, orders or decrees fall with it. 1 

Illustrations. 

1. A obtains a preliminary decree for partition against B. Pending appeal by B therefrom, A 

obtains a final decree, executes it and recovers money from B. The preliminary decree is then set 

aside by the Appellate Court. B is entitled to claim restitution from A of the amount recovered from 

him. lhe reason is that no efiect remains in the final decree after the reversal of the preliminary 
decree. 2 

2. A obtains a decree for enhanced rent against B. Pending appeal by B therefrom, A files another 
suit against B for enhanced rent for another period and obtains a decree conditional on the first 
decree being confirmed in appeal , and recovers money from B in execution of that decree. The first 
decree is subsequently reversed on appeal. Held , that B is entitled to claim restitution from A of the 
money recovered from him under the second decree, as it was made conditional on the confirmation 
of the first decree and became infructuous on its being reversed in appeal.** 


7. Who may apply for restitution. — In order to entitle a person to 
apply under this section two conditions must be satisfied — 

(1) He must be a party to the decree varied or reversed , J and 

(2) lie must have become “entitled to any benefit by way of restitution or 

otherwise” under the reversing decree. 2 But it is not necessary that the 
decree by which the original decree is reversed or varied should declare the 
party’s right to restitution. Where the effect of the decree of the Appellate 


Note 5 

1. + (’07) 6 Cal L Jour 92 (94) (DB). 

(’37) 24 AIR 1937 Mad 150 (151). (In such cases 
there is no variation or reversal of the decree, 
strictly speaking, within the meaning of S. 144; 
but the Court has inherent power to order restitu¬ 
tion.) 

2. (’09) 3 Ind Cas 30 (31) (DB) (Cal). 

Note 6 

1. (’43) 30 AIR 1943 All 267 (269) (DB). 

*(’17) 4 AIR 1917 Cal 188 (191) (DB). (Specially 
judgments subsequently entered and dependent 
thereupon.) 

(’33) 20 AIR 1933 Tat 209 (209) (DB). (Applica¬ 
tion for execution of transferred decree — Execu¬ 
tion dismissed and certificate of non-satisfaction 
sent to transferor Court — Execution allowed to 
proceed on appeal — On reversal the certificate of 
non-satisfaction also falls to the ground.) 

(’13) 21 Ind Cas 510 (512) (DB) (Cal). 

C13) 19 Ind Cas 630 (632) (DB) (Cal). 

2. (’18) 5 AIR 1918 Cal 457 (457) (DB). (Follow¬ 
ing 21 Ind Cas 510 (Cal).) 

+ (’31) 18 All} 1931 All G55 (656) (DB). (Decree 
varied by the Appellate Court.) 

(Sec also (’38) 25 AIR 1938 All 364 (366) : ILR 
(1938) All 494 (DB). (A obained a preliminary 


decree for foreclosure against B —Subsequently A 
applied for amendment of the preliminary decree 
and the application was allowed and the decree 
amended — B thereupon applied in revision to 
High Court and the amendment was set aside in 
revision — In the meanwhile A obtained a final 
decree for foreclosure on the basis of the amended 
decree and obtained possession of the properties 
in execution— Held that B was entitled to resti¬ 
tution of the property taken in excess of the ori¬ 
ginal preliminary decree as the final decree would 
automatically conform with the preliminary 
decree as amended in revision.)] 

3. (’80) 5 Cal 589 (592) (DB). 

Note 7 

1. (’93) 3 Mad L Jour 258 (259). 

(’19) 6 AIR 1919 Cal 503 (504) (DB). 

(’29) 16 AIR 1929 Lah 657 (658). (An objector 
under O. 21 R. 58 deemed a party to suit.) 
f (’37) 24 AIR 1937 Bom 101 (103) : ILR (1937) 
Bom 150. 

2. (’02) 25 Mad 426 (428) (DB). (Decree of reversal 
in appeal, limited to the interests of the appealing 
defendant alone—Non-appealing defendant can¬ 
not claim restitution.) 

(’94) 17 Mad 82 (84, 85) (DB). (Appeal not in 
favour of party—No restitution can be had.) 

(’30) 17 AIR 1930 Lah 352 (353). 
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Court is to reverse that of the lower Court, the party against whom the 
lower Court’s erroneous decree has been enforced and who has lost possession 
of the property is entitled to apply for restitution under this section 
irrespective of the question whether or not the appellate decree declares 
the party’s right to the property. 3 

8. Persons not actually parties. — It follows from what has been said in 
Note 7 that the party claiming restitution need not have been a party to the appeal in 
which the decree was varied or reversed 1 but must have been a party to the original 
decree so varied or reversed. 2 The appellate decree must also have been in effect and 
substance in favour of such a person. 3 

Illustration. 

A decree is passed in favour of X against A, B and C based on a ground common to all the 
defendants* A appeals without impleading B and C as parties and the decree is reversed under 
O. 41 R. 4 in favour of all the defendants. B and C though not parties to the appeal can claim 
restitution under this section of the property that had been taken from them in execution of the decree 
which was reversed. 5 

The Allahabad High Court has, however, expressed a view that the w’ord “party” 
in section 144 is not used in the sense of “party to the suit ” but means party to the 
application* The reasoning behind the observations is not quite clear and seems to be 
against the wording of the section. 

The word “party” will include his representative , whether by devolution or 
assignment, and the representative can therefore claim restitution under this section. 7 
Thus, where a plaintiff dies and the suit abates, and the defendant recovers the costs 
from the representative of the plaintiff who thereafter applies and gets the abatement set 
aside, the representative can apply under this section for return of the costs paid by him. 8 
Similarly, the transferee of the appellate decree is entitled to apply under this section for 
restitution of what his transferor was entitled to claim. 0 


9. Party not in possession. — A party is not entitled under this section to 
the res t itution of property which was no t in his possession before suit but was in the 

Smi) 12 AIR 102 J ■ RaDg 215 ( 216 ) : 3 Rang 251 —Decree for coats executed against .4 — Appeal by 

B and C — A not party — Decree reversed _ A 

is entitled to restitution.) 


(’86) 8 All 545 (548) (DU). 

f (’37) 24 AIR 1937 Bom 101 (103): I L It (1937) 
Bom 150. ' 

3. (’35) 22 AIR 1935 Mnd 476 (477). (Reversal of 
decree in appeal — Party losing possession by first 
decision can apply for restitution.) 
t (’37) 24 AIR 1937 Bom 101 (103): I B R (1937) 
Bom 150. 

Note 8 

1. (’08) 12 Cal W N 642 (643) (DB). 

+ (’37) 24 AIR 1937 Bom 101 (103): ILR (1937) 
Bom 150. 

2. (’93) 3 Mad L Jour 258 (259). 

(’19) 6 AIR 1919 Cal 503 (504) (DB). 

3. (’08) 18 Mad L Jour 39 (41) (DB). 

(’08) 12 Cal W N 642 (643) (DB). 

(’94) 4 Mad L Jour 1 (2) (DB). 

+ (’37) 24 AIR 1937 Bom 173 (174). 

4. See O. 41 R. 4. 

5. (1900) 24 Mad 341 (344) (DB). 

+ (’27) 14 AIR 1927 All 182 (183) (DB). 

(’37) 24 AIR 1937 Born 101 (103,104): I L R (1937) 
Bom 150. (Decree with costs against A, B and C 


Also see O. 41 It. 4, Note 6. 

6. (’22) 9 AIR 1922 All238 (238): 44 All 555 (DB). 

7. (’43) 30 AIR 1943 All 202 (203): ILR (1943) 

All 312 (DB). (Suit on behalf of an estate_ A repre¬ 
senting the estate in original Court_ B represen¬ 

ting it ip appellate Court — B is entitled to claim 
restitution.) 

+ (’18) 5 AIR 1918 Pat 306 (307) (DB). 

(’32) 19 AIR 1932 All 239 (240) (DB). (Son entitled 
to represent his deceased father.) 

AIR 1921 Sind 101 ( 102 ) : 17 Sind L R 

8. (’22) 9 AIR 1922 Mad 70 (71) (DB). 

9. (’41) 28 AIR 1941 Mad 480 (480) (DB). (Right 
of restitution is assignable — Right to recover 
mesno profits by way of restitution transferred _ 
Whether O. 21 It. 16 is applicable or not the 
transfer may be recognized under S. 146 and the 
transferee allowed to apply for restitution ) 

*(’06) 33 Cal 857 (860) (DB). 

+ (’18) 5 AIR 1918 Pat 306 (307) (DB). 
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possession of the opposite party and which therefore could not have been taken out of 
his possession under any decree of Court. 1 Where, however, the property in dispute is 
placed in the hands of the Receiver, the latter’s possession will be on behalf of the 
lightful owner as ultimately found by the Court. Such owner, therefore, is entitled to 
the benefit of the section as soon as his title is established, where the Receiver’s 
l>ossession has been disturbed in the meanwhile under the reversed decree. 2 

10. Right of auction purchaser to apply for restitution. — An auction 

- sale may be set aside — 

% 

( 1 ) under certain circumstances 1 when the decree in execution of which the sale 

is held is set aside, or 

( 2 ) in other proceedings such as those under o. 21 Rr. 72 and 90 of the Code. 

In either case the auction purchaser is entitled to a return of the purchase price 
less the mesne profits he has enjoyed. In fact where an auction sale is set aside, it is 
incumbent upon the Court to make the recovery of possession by the judgment-debtor 
conditional on his paying up to the purchaser the purchase money. 2 

Where, however, no such conditional order is passed, can the auction purchaser 
apply under this section for the return of the purchase money? It has been held that 
ho cannot. The reason is that ho is neither a 'party to the decree varied or reversed nor 
is he a person entitled to any benefit under the reversing decree. 3 

He may, of course, sue the judgment-debtor for a refund of his purchase money. 4 


11. Against whom restitution can be granted_Under s. 533 of the Code 

of 1832 an appellate decree reversing a decree of the lower Court had to contain, or was 
deemed to contain, a direction for restitution in favour of the successful appellant, who 
had, in order to claim restitution, to execute the appellate decree. This, of course, could 
not be done against a person who was not a party to the appellate decree. 

It was, therefore, held that the transferee of a decree reversed in appeal, or other 
person who was not a party to the appeal, could not be proceeded against under the section. 1 


Note 9 

1. *(*24) 11 AIIl 1924 Cal 7G9 (771): 51 Cal 324 
(Dll). 

(’32) 19 AIR 1932 Pat 317 (318): 11 Pat 553 (DB). 
(Following AIR 1924 Cal 7G9 : 51 Cal 324.) 
fScc also (’12) 1G Ind Cas 966 (966) (Cal). 

(’21) S AIR 1921 Lah 234 (235). 

(’31) 18 AIR 1931 Mad 81 (82).] 

2. (’41) 28 AIR 1941 Lah 343 (344) (DB). 

(’10) 27 AIR 1940 Mad 850 (870, 871) (DB). (Per 
Wadsworth and Stcdart, JJ.; Burn J., contra.) 
f (’28) 15 AIR 1928 Pat 260 (262, 263): 7 Pat 319 
(DB). 

f (’31) 18 AIR 1931 Rang 21 (22, 23) (DB). (Case 
of property in Court deposit.) 

Note 10 

1. For those circumstances, see Note 13. 

2. f (’14) 1 AIR 1914 Cal 718 (719) (DB). (Order is 
made under the inherent powers of the Court.) 

(’24) 11 AIR 1924 All 273 (273, 274). 
t (’22) 9 AIR 1922 PC 269 (271): 49 IndApp351: 
2 Pat 10 (PC). 

(’17) 4 AIR 1917 Pat 55 (57) (DB). 

| Sec (’38) 25 AIR 1938 Pat 447 (449). (Decree in 
favour of third party that the property sold in 


auction really belonged to him and not to the 
judgment-debtor—Auction purchaser’s remedy to 
get back his purchase money is only by getting 
the sale set aside under O. 21 R. 91 and applying 
under O. 21 R. 93; without getting sale set aside 
there is no independent right to obtain refund 
under inherent powers of Court.)] 

3. (’22) 9 AIR 1922 Mad 228 (229,230)(DB). (Nor 
can he invoke the aid of S. 151, C. P. Code.) 

f (’25) 12 AIR 1925 Rang 215 (216) : 3 Rang 251 
(DB). 

4. (’13) 18 Ind Cas 381 (382) (DB) (Bom). 

Note 11 

1. (’01) 5 Cal W N 426 (428) (DB). (Assignee of 
decree.) 

(’98) 20 All 139 (143) (DB). (Do.) 

(’97) 19 All 136 (139) (DB). (Do.) 

(’02) 24 All 288 (291) (DB). (Do.) 

(’17) 4 AIR 1917 Mad 293 (293) : 40 Mad 299: 33 
Ind Cas 739 (740) (DB). (Where he is a party to 
the reversing decree, he will of course be bound to 
make restitution.) 

(’85) 7 All 681 (687) (DB). 

(’05) 8 Oudh Cas 115 (115) (DB). 
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There is no such restriction under the present section. A right to claim restitution 
may now be enforced against a party or his representative or assignee even if he is not a 
party to the appeal. 2 A mortgages to C certain property and then sues B, who is in 
possession thereof, in ejectment, and obtains a decree and gets delivery of possession in 
execution. Pending appeal by B, c sues on his mortgage, obtains a decree and purchases 
the property in execution of his decree and obtains possession. A’s decree is reversed in 
appeal. It was hold that B can claim restitution from C of the property taken from him. 
The reason is that c is a representative of A and cannot be in a better position than A. 3 

Where the liability to make restitution is a joint one, a claim against some only 
of the persons liable in the absence of the others is not sustainable. 4 

Restitution can be ordered under this section only against a party who has 
benefited under the reversed decree. 5 Thus, suppose that in a suit for possession A obtains 
a decree against B and his usufructuary mortgagees. The decree being reversed on appeal 
B is given possession instead of the mortgagees. Here the mortgagees cannot claim the 
mortgaged property from 15 by way of restitution. The reason is that B was given 
possession of the property not under the reversed decree of the lower Court but under the 
reversing decree of the Appellate Court. 0 It has been held that where a decree is assigned 
and the assignee realises the decretal amount, the right of restitution on the reversal of 
the decree arises not only against the assignee of the decree but also against the original 
decree-holder. 7 

12. Transferee of a decree. — See Note 11. 


13. Auction purchaser. — The question whether restitution can be claimed 
against an auction purchaser on the reversal of the decree in execution of which the sale 


2. (’42) 29 AIR 1942 Mad 472 (479) : ILR (1942) 
Mad 949 (DB). (Person attaching a decree.) 

(’ll) 28 AIR 1941 Mad 315 (315) : I L It (1941) 
Mad 498. 

(’40) 27 AIR 1940 Pesh 44 (47). (Assignee and at¬ 
taching creditor of party are bis representatives 
and liable to restitution—Suit by K against M 
dismissed with costa—il/ assigning decree for costs 
to 2-'— S, in execution of his decree against AI at¬ 
taching decree for costs — F and S dividing costs 
equally between themselves—Subsequent reversal 
of decree for costs — F and S are liable for resti¬ 
tution.) 

(’10) 3 AIR 1916 Mad 745 (746) : 38 Mad 36 : 17 
Ind Cas 420 (422) (DB). 

(’32) 19 AIR 1932 Lab 527 (528, 529). (The re¬ 
presentative can therefore also move the Court 
to ascertain the amount of restitution payable by 
him.) 

(’30) 17 AIR 1930 Mad 787 (788) : 53 Mad 796 
(DB). (A decree-holder attaching another decree is 
representative of the decree-holder under attached 
decree.) 

tj’24) 11 AIR 1924 Sind 101 (102) : 1^ Sind L R 
73 (I)B). (Restitution granted against auction 
purchaser whose sale was not bona fide.) 

(*18) 5 AIR 1918 Mad 673 (674) (DB). 

(’20) 7 AIR 1920 Cal 550 (551, 552) (DB). 

t’17) 4 AIR 1917 Mad 293 (294) : 40 Mad 299 

(DR). 

t (’38) 25 AIR 1938 Oudh 169 (170): 14 Luck 106 
(DIJ). ('Parties’ in S. 144 must be taken to include 
their representatives and further representative 


does not mean only a party’s legal representative 
but means hisrepresentative-in-interest—Judgment 
creditor of party attaching and withdrawing latter’s 
money lying in Court is his representative and can 
be ordered to refund.) 

(’35) 22 AIR 1935 All 65 (06). (Restitution can be 
claimed against tenant deriving title from opposite 
party.) 

(’37) 24 AIR 1937 Mad 95 (96). (.1 suing B for pos¬ 
session—Receiver appointed—Profits pending suit 
deposited in Court — A claiming those profits — 
Trial Court refusing A’s claim — A appealing— C 
obtaining decree during pendency of A’s appeal, 
attaching profits lying in Court in B's name—A’s 
title established on appeal—A’s claim for restitu¬ 
tion against C is valid.) 

[But see (’32) 19 AIR 1932 Rang 148 (150) : 10 
Rang 480 (DB). 

(’30) 17 AIR 1930 All 415 (410) (DB). (Vendee 
from party— Held not to fall under the section.)J 

3. (’23) 10 AIR 1923 Pat 371 (373) : 2 l’at 277 
(DB). 

(’32) 19 AIR 1932 Lah 527 (528. 529). 

(’29) 16 AIR 1929 Cal 590 (591) (DB). (Analogous 
case of lease.) 

4. Compare (’21) 8 AIR 1921 Pat 350 (351) (DB) 

(’17) 4 AIR 1917 All 117 (118) (DB). (Co-plaintilY 

— No decree in his favour—No restitution against 
him.) 

5. (’36) 23 AIR 1936 Mad 634 (635) (DB) 

6. (’36) 23 AIR 1936 Mad 634 (635) (DB ! 

7. (’41) 28 AIR 1941 Mad 315 (316) : ILR (10-11» 
Mad 498. 
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took place, depends upon the question whether he is a bona fide purchaser By the 

phrase “ bona fide purchaser” the Courts imply the test of knowledge of the' pending 

proceedings to set aside the decree, and opportunity to defend his own interests in those 
proceedings. 1 

In the case of bona fide purchasers the rule is that the sale will be upheld 
notwithstanding the reversal of the decree, 2 because otherwise there will be less inducement 
to intending purchasers to buy at an execution sale, and consequently less chance of the 
property fetching a proper value at such sales. 3 Another reason is that a purchaser cannot 
be expected to go behind the judgment to inquire into the irregularities in the suit. 4 

This, however, does not mean that an execution sale cannot be set aside on other 
grounds such as want of jurisdiction to sell the property, 6 fraud, 6 want of saleable interest 
in the judgment-debtor 7 and, the sale being affected by the doctrine of Us pendens, 8 etc. 
In such cases restitution can be ordered against the auction purchaser 0 under the inherent 
powers of the Court. 10 


The reason of the rule upholding an execution sale in favour of a bona fide 
purchaser disappears where the decree-holder is himself the purchaser, and has notice of 
all the proceedings in the suit. The rule itself consequently becomes inapplicable in 
accordance with the maxim cessante ratione legis , cessat et ipsa lex. 11 The decree-holder 
purchaser will, therefore, be bound, on the reversal of the decree, to make restitution to 
the person entitled thereto. 1 2 An assignee from such purchaser will be in no better position 


Note 13 

1. (’13) 30 AIR 1943 Pat 325 (327) (DB). (But if 
sale is set aside, auction purchaser is entitled to 
refund of purchase money withdrawn by the 
decree-holder.) 

t (’24) 11 AIR 1924 Sind 101 (103) : 17 Sind L R 
73 (DB). 

[But see (’17) 4 AIR 1917 Mad 250 (253, 254) 
(DB). (Where the test applied is the knowledge 
nf and participation by the purchaser in the 
frauds or irregularities committed by the decree- 
holder.)] 

2. (’37) 24 AIK 1937 Mad 694 (695). 

f Sec (’38) 25 AIK 1938 Nag 525(526): ILR (1940) 
Nag 302 (DB).] 

3. (’13) 16 Oudh Cas 225 (231) : 21 Ind Cas 570 
(372) (DB). (The Court must/have jurisdiction to 
sell the property.) 

(T2) 14 Ind Cas 836 (836) (DB) (Mad). (Following 
10 All 166 : 15 Ind App 12 (PC).) 

(1900) 22 All 168 (176, 179, 181) (DB). 

(’26) 13 AIK 1926 All 35 (35, 36): 48 All 94 (DB). 
(Amendment of decree.) 

(’99) 26 Cal 734 (737)(DB).(Nodistinction between 
case of sale under money decree and that of sale 
under mortgage decree.) 

(’ll) 38 Cal 622 (627) (DB). 

(’25) 12 AIR 1925 Lab 176 (177). 

( 03) 27 Mad 98 (100, 101) (DB). (But in the case 
of decree-holders purchasers the rule is otherwise.) 
(M7) 4 AIR 1917 Mad 250(253) (DB). 

(’26) 13 AIR 1926 Mad 78 (80, 81) : 48 Mad 767 
(DB). (Principle should not be extended to defen¬ 
dant or a party to the suit.) 

f (’05) 29 Bom 435 (448) (FB). (Pendencj’ of appeal 
immaterial to the applicability oOtbis principle.) 
(TO) 3 AIK 1916 All 159 (160) : 38 All 240 (DB). 


(TO) 12 Cal L Jour 357 (367) (DB). 

(’85) 11 Cal 362 (365) (DB). 

4. f (T5) 2 AIR 1915 Cal 203 (206) (DB). 

*('88) 10 All 166 (172) : 15 Ind App 12 (PC). 

ISee f (’23) 10 AIR 1923 Cal 538 (550) (DB). 
(Case of a decree obtained by fraud.)] 

5. *(’13) 41 Cal 590 (599, 600) : 41 Ind App 38 
(PC). (Sale can be set aside where it is of property 
not attached.) 

[But see (’97) 21 Bom 463 (464) (DB). (Sale in 
execution of satisfied decree — Not void on that 
ground : 14 Cal 18 : 13 Ind_App 106 (PC) fol¬ 
lowed.) 

(’88) 15 Cal 557 (563). (14 Cal 18 : 13 Ind App 
106 (PC) followed.)] 

6. (TO) 5 Ind Cas 390 (395) (DB) (Cal). 

7. (’24) 11 AIR 1924 All 273 (274). 

8. (’01) 23 All 60 (65, 66) (DB). (NOTE.— But see 
the obiter dictum in 16 Oudh Cas 225.) 

(’03) 27 Bom 266 (270) (DB). 

(’06)28 All 337 (339) (DB). (The decision however 
does not refer to the doctrine of lis pendens.) 

(T8) 5 AIR 1918 Cal 229 (230) (DB). 

(’31) 18 AIR 1931 All 655 (656) (DB). (Remedy 
under S. 144 is independent of (remedy under 
O. 21 R. 90.) 

9. (’37) 24 AIR 1937 Mad 694 (695). (Property 
sold on a wrong date.) 

10. (’37) 2% AIR 1937 Mad 694 (695). 

11. “When the reason for any law ceases so does 

the law itself.” 1 

12. f (‘04) 31 Cal 499 (501, 502) (DB). 

(’97) 1897 All W N 28 (29) (DB). 

(’82) 5 Mad 106 (106, 107) (DB). 

(’73) 10 Bom H C R 297 (298). 

(T6) 3 AIR 1916 Mad 706 (707) (DB). 

(1900) 27 Cnl 810 (814) (DB). 
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1 

than his assignor though he is a bona fide purchaser from the decree-holder , 13 unless the 
reversal of the decree has been obtained fraudulently by the decree-holder himself after 
the assignment . 14 

In the principles enunciated above there is no distinction between the auction 
purchaser at a sale in execution of a money decree and one in execution of a mortgage 
decree . 15 

The above discussion relates to cases where the decree of the first Court is reversed 
subsequently. Where the decree is modified the sale need not necessarily be set aside even 
in cases where the decree-holder is the purchaser. See Note 20 . 


14. Surety—Restitution against. — Section 144 applies only to the parties or 
the representatives of the original parties, and does not apply to sureties as against whom, 
therefore, no restitution can be claimed under this section . 1 

15. Third persons—Restitution against. — This section does not apply to 
third persons who are neither parties nor their representatives . 1 

16. Trustee. — Where a trustee of a temple obtains a decree and in execution 
thereof recovers money and hands it over to the temple and then the decree is reversed 
in appeal, restitution can be had only against the temple and not against the trustee 
personally } 

17. What Court can grant restitution. — Section 583 of the old Code 
required that the person entitled to restitution “shall apply to the Court which passed 


the decree against which the appeal was 


*(’88) 10 All 1G6 (17*2) : 15 Ind App 12 (PC). 

(’16) 3 AIR 1916 Pat 299 (300) : 1 Pat L Jour 43 
(DB). 

L See also (’10) 14 Cal W N 182 (182, 183) (DB). 
(Decree set aside under S. 108, C. P. C. (old Code) 
— It cannot be taken to bo revived by any subse¬ 
quent proceedings and tlie proceedings under it 
are consequently invalid.) 

('07) G Cal L Jour 102 (104) (Dll).] 

13. (’20) 7 AIR 1920 Cal 550 (551, 552) (DB). 
(Decree-holder settling property with a tenant — 
Tenant held liable for restitution.) . 

<*1C) 3 ARI 1916 Cal 710 (711) : 22 Cal L Jour 412 
(414) (DB). 

(See also (’15) 2 AIR 1915 Cal 3G3 (364) (I)B).] 
[See however (’03) 13 Mad L Jour 231 (236) 
(DB). 

C90) 30 Mad 295 (297) (Dll).] 

14. (’23) 12 AIR 1925 Cal 1074 (1076) (D15). (De¬ 
cree-holder entering into compromise with the 
judgment-debtor behind the back of the assignee.) 
[See also (*24) 11 AIR 1924 Sind 101 (103, 104) : 

17 Sind L B 73 (DB).] 

15. (’99) 26 Cal 734 (737) (DB). 

Note 14 

1. (’10) 27 AIR 1910 Mad 830 (852) (DB). (But 
they may be made parties in such proceedings as 
they are vitally interested in the amount due by 
way of restitution—I'er Burn, J.) 
t (19) 6 AIR 1919 P C 55 (58) : 42 All 158 : 16 
Ind App 228 (L’C). 

(’98) 1898 Bom P J 830. 

(’38) 25 AIR 1938 Nag 101 (102) : ILR (1938) Nag 
354 (DB). 


preferred." Thus, where a first Appellate 

Note 15 

1. (’41) 28 AIR 1941 All 28 (29). (Decree for pre¬ 
emption on payment of certain amount—Plaintiff 
depositing amount in Court—Part of amount taken 
out by original purchaser and part by judgment- 
creditor of original purchaser in execution of his 
own decree—Ultimately decree for pre-emption 
reversed—Plaintiff applying under S. 144 making 
original purchaser and his judgment-creditor res¬ 
pondents— Held , judgment.creditor was not a party 
to the suit and therefore as against him the pro¬ 
ceedings under S. 14 1 were misconceived.) 

(’19) G AIR 1919 P C 55 (58) : 42 All 158 : 46 Ind 
App 228 (PC). (Such as sureties.) 

(’32) 19 AIR 1932 Cal 29 (34) : 58 Cal 1070 (DB). 

(’13) 16 Oudh Cas 225 (230) : 21 Ind Cas 570 
(572) (DB). 

(’32) 19 AIR 1932 Bom 32G (327) (DB). (Nominee 
of decree-holder.) 

(’37) 24 AIR 1937 Lali 1G9 (170). (Section 144 
only permits restitution ‘as far as may be’ and 
does not justify restitution when rights of third 
parties intervene. Where after reversal of a decree 
the at tachment of certain money was removed and 
the judgment-debtor paid the money to A and 
subsequently there was a second decree after re¬ 
mand in decree-holder’s favour — Held , A could 
not be made to restore money paid to him.) 

[SVe also (’30) 17 AIR 1930 All 415 (416) (DB).i 

Note 16 

1. (’04) 14 Mad L Jour 377 (378) (DB). 
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Court of^first tstanc?-* T™’ ^ould be made in all cases to "the 

iurisdictt/io o^TstltuLVS ies° Urt ^ ° *« * at ha * 

,, ^ Where the Court of first instance loses its territorial jurisdiction or ceases to exist 

the Court which gets such jurisdiction will be "the Court of first instance.” 3 ' ’ 

W here a decree is transferred for execution to another Court, the latter Court can 
exercise the same powers as the Court of first instance. 1 

value J h ! t r Sd ; Ct ‘° n ° f *, the C ,° U !' t ° £ first instance is not by the fact that the 

rantfe red'fn DOr / T ****1 its decree bas been set aside, the case has been 
tiansfeued for re-hearmg to another Court. 0 


f iono Vu ^ xtent P°wer to grant restitution. — Before the passing of the Code- 
f 100S, there was no legislative expression as to the extent of the power of the Court 
to make restitution This section now specifies that the power extends to “cause such 
institution to be made as will, so far as may be, place the parties in the position which 
they would have occupied but for such a decree as has been varied or reversed.” The 
Courts ought not to adopt a narrow construction so as to restrict the application of this 
salutary provision of law w'hich has been enacted with a view to shorten litigation, and 

attord speedy relief. In L. Guran Ditta v. T. E. Ditta , 2 their Lordships of the Privy 
Council observed as follows : 


The duty of the Court when awarding restitution under Section 111 of the Code is imperative. 
It shall place the applicant in the position in which he would have been if the order had not been 
made : and for this purpose the Court is armed with powers (the ‘may’ is empowering, not discre¬ 
tionary) as to mesne profits, interest and so forth.” 


Note 17 

1. (’01) 5 Cal W N 287 (289) (D13). 

NOTE. — But the practice was otherwise. See Notes 
on Section 37. 

2. f (’27) 14 AIR 1927 Mad 898 (899) (DB). 

(’22) 9 AIR 1922 All 71 (72) : 44 All 283 (DB). 

(Ejectment decree of Revenue Court reversed by 
District Judge and confirmed by High Court. 
Revenue Court is the "Court of first instance.”) 
(’31) 18 AIR 1931 Rung 21 (23) (11B). ("Court of 
first instance” means Court which did the act 
which turned out to be wrong.) 

(’28) 15 AIR 1928 Pat 502 (504). 

(’38) 25 AIR 1938 Cal 554 (55G) (DB). (Decree 
passed by Court A —Purchaseofjudgment-debtor’s 
property by decree-holder in execution at A —Sale 
set aside—Decree transferred to Court B —Appeal 
against order setting aside sale allowed — Mean¬ 
while decree executed in Court B —Application by 
judgment-debtor for restitution in Court B —Court 
B cannot grant restitution as it is not Court of 
first instance.) 

t (’37) 24 AIR 1937 All 515 (523, 521) : I L R 
(1937) All G70 (DB). (Application for restitution 
hy person who is successful in appeal to Privy 
Council—Applicant should only approach Court of 


first instance and need not apply to High Court 
under O. 45 R. 15.) 

[See (’21) S AIR 1921 All 241 (241) (DB).] 

3. (’26) 13 AIR 1926 Mad 813 (814). ("Court of 
first instance" must be interpreted on principles 
laid down in S. 37 (b), C. P. Code.) 

(’21) 8 AIR 1921 Mad 103 (104) (DB). (Ceases to 
exist.) 

(’37) 24 AIR 1937 All 515 (520): I L R (1937) All 
670 (DB). 

4. (’13) 7 Sind L R 19 (21): 20 Ind Cas 540 (511). 
(The transferee Court lias under S. 42 the same 
powers as the transferor Court.) 

Also see S. 42 Note 1. 

5. (’89) 13 Bom 485 (188) (DB). (8 Bom 31, 
Followed.) 

[Compare (’02) 1902 Pun Re No. 29, page 114 
(115).) 

6. (’20) 7 AIR 1920 Bom 12 (12): 14 Bom 702 
(DB). 

Note. 18 

1. (’12) 17 Ind Cas 121 (122) (DB) (Cal). 

Also see S. 141 Note 2. 

2. (’35) 22 AIR 1935 P C 12 (13) (PC). 
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19. “Shall cause restitution to be made.” — The section is mandatory. 1 
The Court has no discretion to grant restitution or not, in matters falling within the 
terms of the section. 2 It is the legal effect of a decree of reversal that a party against 
whom the decree reversed was given is to have restitution of all that he had been 
deprived of under it. 3 It is not necessary that the reversing decree should contain any 
direction or provision for restitution. 1 

But in cases not falling within the terms of the section restitution is not a matter 
of right but depends upon the discretion of the Court and will be ordered only when the 
justice of the case demands it. 6 


20. “Place the parties in the position which they would have 

occupied but for such decree ... as has been varied or reversed.”_The object 

of restitution is to restore the status quo ante between the parties. 1 Under the old Code 
the power of the Court to grant restitution was wider than what has been conferred under 
this section. Under sub-s. (l) the Court is limited, in granting restitution, to place the 
parties “in the position whicli they would have occupied but for such decree or such part 
thereof as has been varied or reversed.” 2 The object of this is clearly to enable the Court 


Note 19 

1. I (’2G) 13 AIR 1926 Lab 683 (637). 

( 13) 5 AIR 1918 Mail 673 (674) (DI3). (Section 
gives no discretion to Court.) 

(’17) 1 AIR 1917 Mad 250 (254) (DB). 

(22) 9 AIR 1922 P C 269 (271) : 2 Pat 10 : 19 Ind 
App 351 (PC). 

(’74) 22 Sutb W R 435 (436) (DB). 

+ (’35) 22 AIR 1935 P C 12 (13) (PC). 

(’35) 22 AIR 1935 All 65 (66). 

[See also (’28) 15 AIR 1923 Oudh 20S (208).] 

2. (’20) 7 AIR 1920 All 127 (128). 

(’78) 3 Cal 720 (723, 724) (DB). 

(’28) 15 AIR 1928 Rang 293 (294) (DB). 

3 . (’68) 10 Sutb W R 131(132) (DI1). (Reversal of 
a decree for possession only gives right to mesne 
prolits.) 

(’32) 19 AIR 1932 Cal 313 (315) (DB). (Joint and 
several decree against A and B —Amountdeposited 

by A on bis own behalf and also for B _ Decree 

reversed as against A only —A is entitled to res¬ 
titution of full amount and not of an amount pro- 
portiomite to his share.) 

(’09) 32 All 79 (84) : 4 Iud Cas 37G (378i (DB). 

(’21) 8 AIR 1921 All 241 (241). (Refund of costs— 
Interest allowed.) 

(’73) 20 Suth W R 49 (49) (Do.) 

(’86) 8 All 262 (264) (DB). (Do.) 

+ (20) 7 AIR 1920 All 127 (128). (Refund of costs.) 

( 06) 3 Cal Ij Jour l8l (182) (DB). 

(’25) 12 AIR 1925 Lab 177 (178). (Refund of pur¬ 
chase price deposited under pre-emption decree_ 

Appellate Court awarded a higher amount and on 
the same not being paid, the suit was dismissed.) 
(’20) 13 AIR 1926 Rang 126 (126). (Decree modi¬ 
fied in small part—Judgment-debtor is not entitled 
to have execution sale set aside but is entitled 
to the balance of the sale proceeds.) 

(’08) 9 Suth W R 402 (407, 108) (FB). (Per Pea¬ 
cock, C. J.) 

(’75)23 Suth W R 4 11 (4 12) (DB). (Reversal of 
decree for possession gives right to mesne profits.) 

( 97) 21 Bom 55 (57) (DB). 


+ (’17) 4 AIR 1917 Cal 188 (192) (DB). 

( 94) 21 Cal 340 (343) (DB). (Partition decree set 
aside—Party successful is entitled to be placed in 
joint possession.) 

(*15)2 AIR 1915 Cal 502 (503) (DB). (Decree ab¬ 
solute erroneous—Mortgaged property has to bo 
restored.) 

+ (’37) 24 AIR 1937 Mad 229 (230). (Decree 
against A and B jointly and severally—Amount 

deposited by B on behalf of himself and A _Decree 

reversed as against B only —B entitled to restitu¬ 
tion of whole amount.) 

[<See also (’04) 27 Mud 504 (508) (DB).] 

Also see Note 22. 

4 . (’94) 21 Cal 989 (996, 997) (DB). 

(’93) 21 Cal 340 (343) (DB). 

(’89) 13 Bom 485 (488) (DB). 

(’15) 2 AIR 1915 1> C 92 (93) : 38 All 163 : 43 Ind 
App 43 (PC). (Affirming the reasons given in 32 
AH 79 (84, 85.) 

(’70) 14 Sutb W R 465 (465) (DB). 

(’16) 3 AIR 1916 Mad 120! (1205) (DB). 

5. *(’17) 4 AIR 1917 Cal 188 (192) (DB). (But 
the test of what is just must be determined with 
reference to the imperative requirements of the 
law applicable to the subject-matter.) 


Note 20 


1. (’17) 4 AIR 1917 Mad 185 (185) : 40 Mad 780 
(DB). 

(18) 5 AIR 1918 Mad 1293 (1294) (DB). 

('20) 7 AIR 1920 Cal 919 (920) (DB). 

(’27) L R 8 All 319 (320) (Rev) (DB). (Ejectment 

decree against tenant with sub-tenancy reversed_ 

Sub-tenancy will be revived.) 


- -... tx no sum 

principle applies even where one defendant ha 

paid the money into Court on behalf of himsel 
and other co-defendants who had succeeded in tfi 
appeal.) 

(’37) 24 AIR 1937 Cal 478 (479) (DB). 

(’35) 22 AIR 1935 Cal 206 (208):62 Cal *>17 M>P 
< 38 » 25 AIK IMS Ou.lb 169 (170) : 14 iZk WV 
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to place a party who has been prejudicially affected by a decree which has been varied 
or reversed in his favour in the same position as he would have occupied if the decree 
had stood originally in the same terms as it stood after the variation or reversal. The 
prejudice to be removed by restitution must, thus, be the result of the erroneous terms of 
the original decree . 3 Thus, where A obtains a decree against B for Rs.8000 and the same is 
modified in appeal into a decree for Rs. 7500 and in the meanwhile B's properties x and Y ■ 
are sold for rs. 7000 and Rs. 3000 respectively in execution of the original decree to the 
decree-holder himself, it was held by the High Court of Madras that whether the decree 
\\as for Rs.8000 or Rs. 7500 the property Y should necessarily have been sold and that, 
therefore, B was not prejudiced by the sale and that the sale ought not to be set aside . 4 5 
I he same view has been held by the High Court of Calcutta also in the undermentioned 
case , 6 * and by the Patna High Court . 6 Rankin, C. J., in the former case observed : 

If the judgment-debtor could, and would have paid wbat was due, and thus prevented a 
sale, it seems to me to be clear enough that he can get the sale set aside as against the decree-holder 
by way of restitution. W here it appears, however, that the sale would not have been prevented bad 
the original decree been correct, I see no object to be served in setting aside sale. In any event, the 
Legislature in 1908 has since laid down the law on the matter.” 


In Han Criji ]\Iaung v. Ma Ngzue Hon ,' where a decree for the recovery of Rs. 550 
was modified in appeal into one for Rs. 110 , the High Court of Rangoon set aside the sale 
in favour of the decree.holder on condition that the judgment-debtor deposited the decree 
amount in Court. His Lordship did not advert to the principles stated by the High Courts 
of Madras and Calcutta, but the decision can be supported on those principles, inasmuch 
as the judgment-debtor could have easily paid the amount due under the appellate decree 
and have averted the sale. He was thus prejudiced by the sale, which was therefore 
rightly set aside. In Shivbai Baby a Sivajfii v. Yesoo Cheoo Nayakin , 8 * where A obtained 
an ex parte decree against B and purchased the latter’s property in execution thereof and 
subsequently B got the ex parte decree set aside, but on a re-trial of the case a decree on 
tlie same terms as before was passed against him, it was held by the High Court of Bombay 
that the sale “being no longer based on any solid foundation should be set aside.” It is 
submitted that this decision should be reconsidered in the light of the principles enunciated 
by the High Courts of Madras and Calcutta. 


Where the decree subsequently passed in appeal is for a larger amount than the 
amount due under the original decree, there could possibly be no prejudice to the judgment- 
debtor and this section will have no application . 6 


The restoration is to bo as'nearly as possible to their positions at the time the 
erroneous order was passed and not to later positions taken up by them of their own 
accord as resulting from that order . 10 Such restoration may be ordered after taking 


3. ( 40) 27 AIR 1910 Mad 850 (871, 872). (The 
words do not indicate that the parties are to be 
placed in a position which they would have occu¬ 
pied had no decree been passed or had the right 
decree been passed. Per Wadsworth J.) 

I ( T 22) 9 AIR 1922 Mad 9G (9G) (DB). 

4. (*22) 9 AIR 1922 Mad 9G (9G) (DB). 

[But see ('04) 27 Mad 98 (101) (DB). (Case de¬ 
cided under tho old Code.)) 

5. f (’32) 19 AIR 1932 Cal 303 (307) : 59 Cal G47 

(DB). 

[See also (’38) 12 Cal W N 1032 (1037) (DB). 

(Obiter.)] 

[But see (’20) 7 AIR 1920 Cal 550 (552) (DB). 

(Not followed in AIR 1932 Cal 303:59 Cal 647.)] 


6. (’ll) 28 AIR 1941 Pat 130 (132) (DB). (Decree 
for money—Execution sale — Subsequent reduc¬ 
tion of decree amount in second appeal—Suoh re¬ 
duced amount higher than price fetched at sale — 
Finding that judgment-debtor unable to pay up 
even reduced amount on date of sale or within 30 
days thereof.) 

7. (’29) 16 AIR 1929 Rang 157 (157, 158): 7 Rang 
107 (DB). 

8. (T9) G AIR 1919 Bom 175 (176) : 43 Bom 235 
(DB). 

9. ('42) 29 AIR 1912 P C 30 (31): ILR (1942) Kar 
(PC) 14 : G9 Ind App 10 (PC). 

10. (T7) 4 AIR 1917 Pat 55 (58) : 37 Ind Cas 863 
(865, 8G6, 869) (DB). 
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evidence in the matter, if necessary . 11 

Where a party has obtained possession or recovered money under an erroneous 
decree, it will not be a restoration of the status quo ante merely to restore the possession 
or to return the money recovered. The party deprived of it would have lost the profit of 
the property or the interest on the money, of which he had been deprived. The Court has 
therefore been empowered to pass “any orders including orders for the refund of costs and 
for the payment of interest, damages, compensation and mesne profits” consequential on 
the variation or reversal of the decree . 12 

But the restitution claimed must have been properly consequential on the reversal 
or variation . 13 Thus, where a judgment-debtor, pending appeal by him against the decree 
sells his property and deposits the decree amount in Court fearing that he may not 
succeed in the appeal, but the appeal is subsequently allowed, he cannot claim damages 
caused by the private sale, in restitution, he being under no obligation to pay the amount 
and the damages claimed also not being consequential on the reversal of the decree . 14 But 
when property is being held by a receiver until one of the rival claimants succeeds in 
establishing his title and the property is then made over to one of the parties who has 
obtained a decree recognising his title, tho making over of the property to him must be 
regarded as consequent on the decree although the decree may not be for possession, and 
where the decree is reversed in appeal and the title of the rival claimant is recognised by 
the appellate decree, the restitution of possession to him will be properly consequential on 
tho reversal of the decree . 15 


(*06) 29 All 143 (144) (DB). 

(’97) 21 Bom 55 (57) (DB). (Uncertified payment.) 

(’94) 21 Cal 340 (343). (Partition decree reversed 
— Defendant will be restored to joint possession.) 

(’08) 12 Cal W N C42 (644) (DB). 

(’20) 7 AIR 1920 Lab 499 (499). 

(’73) 20 Suth W R 238 (239, 240) (DB). 

(’29) 16 AIR 1929 All 527 (528). (In ordering res¬ 
titution, tbe Court cannot ignore other proceedings 
whereby tbe parties’ rights are affected.) 

(’29) 16 AIR 1929 Oudh 426 (426) : 5 Luck 302 
(FB). (Money recovered under illegal arrest in 
execution of a decree.) 

[See also (’17) 4 AIR 1917 Mad 314 (315) (DB). 
(NOTE.—This case is overruled on another point 
in AIR 1941 Mad 36: ILlt 1941 Mad 212 (FB).] 

11. (’20)7 AIR 1920 Cal 919 (919, 920) (DB). 
(Question of prior possession as between parties to 
proceeding under this section.) 

(’98) 8 Mad L Jour 276 (278). 

12. f(’12) 14 Ind Cas 456 (457) (DB) (Cal). (Refund 
of profits got by party in possession under erro¬ 
neous decree.) 

*(’34) 21 AIR 1934 All 626 (631) (FB). 

(’87) 11 Bom 724 (726) (DM). (Money recovered.) 

(1805) 2 Suth W R 275 (275) (1>B). (Do.) 

+ (’35) 22 AIR 1935 P C 12 (13) (PC). (The wor.l 
‘may’ i3 empowering and not discretionary.) 

[See (’35) 22 AIR 1935 Cal 20G;(208): 62 Cal 217 
(DB). (But in assessing what a party may have 
lost or of what he may have been deprived during 
his dispossession, the law takes into account not 
what he could have made, but what bis opponent 
did in fact make or could with reasonable dili¬ 
gence have made. There may bo cases in which 
in addition to mesne protits claimed on the 


ground of the wrong-doer remaining in posses¬ 
sion, damages or compensation may be claimed 
on other grounds.)) 

[See also (’18) 5 AIR 1918 Lab 313 (313). (Re¬ 
fund of costs.)] 

13. (’43) 30 AIR 1943 All 202 (203) : ILR (1943) 
All 312 (DB). (Decree for specific performance — 
Property delivered not under specific direction of 
Court but on account of the decree — Decree set 
aside in appeal—Property directed to be returned.) 

(’41) 28 AIR 1941 Lab 343 (344) (DB). 

(’40) 27 AIR 1940 Oudh 1 (7) : 15 Luck 43. (Suit 
under O. 21 R. 103 — Dismissal in lower Court— 
Dispossession of plaintiff which would not have 
taken place but]for dismissal—Plaintiff succeeding 
in appeal — Order for possession made under this 
section—No necessity to invoke aid of S. 151.) 

(’39) 26 AIR 1939 All 66 (69): ILR (1939) All 103 
(DB). (Suit for specific performance of contract 
of sale decreed — Execution delayed for four years 
owing to objections of other party which were ulti¬ 
mately disallowed by the High Court—Application 
under S. 144 claiming compensation for loss of 
profits of property for four years— Held, claim was 
not properly consequential and not maintainable 
by application under S. 144, and the decree for 
specific performance entitled tho plaintiff only to 
the execution of the sale-deed and did not award 
him possession, and the loss of profits of four years 
which had resulted to the plaintiff owing to the 
delay in execution of his sale-deed could not be 
said to be properly consequential as it was remote - 
and indirect.) 

14. (’27) 1 l AIR 1927 Mad 353 (354) (DB) 

[Sec (’32) 19 AIR 1932 Cal 303 (307) • 59 C . I 
647 (DB).] ’ 

15. (’41) 28 AIR 1941 Lab 343 (344) (DB). 
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It has been held that where a Judgment-debtor against whom an ex parte decree 
was passed, chooses to set aside the sale held in execution of the decree by makin" the 
necessary deposit under O. 21 R. 89 and afterwards the ex parte decree also is set aside, 
the judgment-debtor would not be entitled to claim a refund of the amount which he had 
deposited as the auction purchaser’s compensation. The reason given is that such a deposit 
is not made by the judgment-debtor directly in connexion with the decree which has been 
passed against him but is made in order that he may obtain a special privilege which the 
law provides. 16 But where an objection on the ground of limitation was overruled and a 
sale was held in execution in spite of the objection it was held that on the Appellate Court 
reversing this decision the judgment-debtor who had got the sale set aside by making a 

deposit under o. 21 r. 89, was entitled to a refund of the money deposited' under this 
section. 17 


21. So far as may be.” — It will .not be possible in many cases to restore 
the exact status quo ante between the parties. Crops, for instance, which have been 
removed by the respondent pending appeal cannot be restored. In such cases the Court 
can grant damages representing the value (but only the net value) of the • moveable 
property of which restitution is claimed. 1 

The Court is, in fact, bound to do everything and make every order fairly and 
properly consequential on the reversal of the original judgment so as to restore the parties 
to the same position as they would have occupied but for the erroneous decree or order. 2 

Where each party is found entitled to restitution from the other, the restitution 
should, as nearly as possible, be simultaneous. Thus, where an auction sale is set aside, the 
judgment-debtor can claim restitution only on payment to the purchaser of the puachase 
money. In such a case, the restoration of the property must be made conditional on tho 
payment back of the purchase money so that the mutual restoration is, as far as possible, 
simultaneous . 3 

'Whore a decree for pre-emption obtained by a plaintiff is reversed in appeal, the 
plaintiff’ is entitled to restitution of the money deposited by him and which had been 
taken by the ^defendant vendee. 4 In such a case it cannot be said that because the 
plaintiff' is unsuccessful in the appeal, there could be no question of restitution to him. 

As the section only permits restitution “so far as may be,” such restitution cannot 
be ordered so as to prejudice the rights of third parties. 6 

On an application for restitution of property the Court may, if it is necessary, 
appoint a receiver and make over the property to him until the claims of the parties are 
finally decided. 0 


22. Mesne profits.—The use of the words ‘damages,’ ‘compensation’ and ‘mesne 
profits’ indicates that the possession obtained under an erroneous decree subsequently 
reversed is wrongful possession. 1 On the reversal of the decree, the judgment-debtor will 


16. (’39) 13 Cal W N 104 (106). 

17. (’43) 30 AIR 1943 All 267 (269, 270) (DD). 
(AIR 1942 All 1*4, Reversed.) 

Note 21 

1. (’ll) 12 Ind Cas 105 (105) (DB) (Mad). 

(’89) 13 Bom 485 (488). 

2. (’98) 1898 Bom I* J 335 (DB). (Such as giving 
costa and interest on refund.) 

(’29) 16 AIR 1929 Rah 657 (658). 

(’31) IS AIR 1931 Oudb 12(12). (Restitution should 
clear tho aecount between parties.) 

[Sec (’34) 21 AIR 1931 Lah 45 (46)0 


3. f (’17) 4 AIR 1917 Pat 55 (57) (DB). 

(’29) 16 AIR 1929 Rang 157 (158): 7 Rang 107 (DB). 

4. (’34) 21 AIR 1934 All 13 (14) (DB). (Pre-emp¬ 
tion decree — Deposit of money by plaintiff — 
Decree set aside in appeal — Right of plaintiff to 
get his money back is covered by S. 144.) 

5. (’37) 24 AIR 1937 Lah 169 (170). 

6. ('41)28 AIR 1941 Lah 343 (344, 345) (DB). 
(Applicant for restitution entitled to joint posses¬ 
sion—Further appeal pending.) 

Note 22 

1. (’15) 2 AIR 1915 Mad 1133 (1134) (DB). 
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be not only entitled to the possession of the property taken from him but also to mesne 
profits during the period he was kept out of possession. 2 Where, however, the Appellate 
Court sets aside the decree and remands the case for fresh or further enquiry and the 
question of nature of the possession of the party who has been in possession under the 
decree is still sub judice, an application for mesne profits by the successful appellant 
will be premature and cannot be granted, though the possession taken from him will be 
restored. 3 A plaintiff obtains a decree for possession under which ho obtains possession. 
The decree is reversed in appeal whereupon the defendant gets back possession. The 
appellate decree is reversed in further appeal. The plaintiff is entitled to mesne profits 
from the date on which the defendant got possession under the appellate decree. The 
plaintiff is not disentitled to such mesne profits because he failed to obtain a decree for 
future mesne profits in the trial Court. 4 

It has been held by the Calcutta High Court in the undermentioned case 5 that 
a person who obtains possession of immovable property under a decree which at the time 
was a valid decree but has subsequently been set aside in appeal, can in no sense bo 
regarded as a trespasser during such period Hence, for that period, such person is liable 
to his opponent, the real owner, for compensation or damages and not for mesne profits 
in the strict sense of the expression. But since the reversal of the decree in his favour, 
such person becomes a trespasser and is liable for mesne profits for such period as ho 
continues in possession. 

The criterion for the calculation of mesne profits is not what the person out of 
possession could have realized if he had not been dispossessed. The criterion is what the 
person in wrongful possession actually realized or could have, with due diligence, realized. 0 


(’30) 17 AIR 1930 Cal 89 (91, 92): 56 Cal 550 (DB). 
(Case of a compromise appellate decree and so no 
wrongful possession.) 

+ (’39) 26 AIR 1939 All 66 (69) : IBR (1939) All 
103 (DB). 

2. (’40) 27 AIR 1940 Mad 850 (361) (DB). 

C75) 23 Suth W R 441 (442) (DB). 

C68) 10 Suth W R 131 (132) (D11). 

(’73) 20 Suth W R 238 (249) (DB). 

(’74) 21 Suth W R 195 (195) (DB). 

(’99) 21 All 1 (3) (DB). 

(’78) 3 Cal 720 (724) (DB). 

<\S7) 14 Cal 484 (486) (DB). 

+ (’91) 21 Cal 989 (997) (DB). 

(’95) 22 Cal 501 (503, 504) (DIi). 

(’2 4) 11 AIR 1924 Ball 166 (167). 

(’24) 11 AIR 1924 Bah 486 (487). 

(’68) 11 Mad 261 (262) (DB). 

+ (’91) 15 Mad 203 (209) (DB). 

(’09) 32 All 79 (85): 4 Ind Cas 376 (378) (DB). 

(’13) 19 Ind Cas 1 (2) (DB) (All). 

(’14) 1 AIR 1914 Cal 692 (692) (DB). (Sale in exe¬ 
cution set aside on account of fraud of decree-hol¬ 
der—Judgment-debtor is entitled to compensation 
though not to mesne profits strictly so called.) 

(17) 4 AIR 1917 Bali 426 (428) : 1917 Pun Re 
No. 61. 

(18) 5 AIR 1918 Pat 396 (393) : 3 Pat B Jour 367 
(DB). 

(’20) 7 AIR 1920 Cal 550 (552) (DB). 

(’19) 6 AIR 1919 Lali 213 (220) (DB). 
f (’05) 8 Oudh Cas 254 (256) (DB). 

(’06) 9 Oudh Cas 254 (258). 

( 08) 11 Oudh Cas 235 (236, 237) (DB). 


(’29) 16 AIR 1929 Cal 590 (591) (DB). (Disposses¬ 
sion in execution of decree—Appeal against decree 

— Pending appeal, respondent leased the lands_ 

Reversal on appeal — In restitution, held lessee 
not liable for mesne profits but only the lessor res¬ 
pondent.) 

(’96) 1896 Pun Re No. 23‘, page 79 (79). 

(’26) B R 7 All 228 (228) (Rev). 

(’39) 26 AIR 1939 All 66 (69): ILR (1939) All 103 
(DB). 

(’34) 21 AIR 1934 Bah 991 (992, 993) (DB). (Pre¬ 
emption decree — Price deposited by plaintiff _ 

Decree reversed bv Chief Court and amount with¬ 
drawn by plaintiff — Trial Court decree restored 
in appeal to Privy Council—Plaintiff is entitled to 
mesne profits under S. 114 for the period of 
deposit.) 

[Sec also (T5) 2 AIR 1915 P C 92 (93) : 33 \ll 
163 : 43 Ind App 13 (PC). 

(’09) 31 All 551 (556): 36 Ind App 197 : 13 Oudh 
Cas 180 : 3 Ind Cas 798 (799) (PC), 

(’91) 4CPB R 167 (168).J 

Also see Note 19 and O. 45 R. 15 Noto 12. 

3. (’40) 27 AIR 1940 Bom 30(32). (AIR i923 Na« 

101 : 18 Nag B It 200 relied on.) ° 

(’23) 10 AIR 1923 Nag 101 (101): 18 Nag BR 200 

4. (’40) 27 AIR 1940 Mad 850 (872) (DB) Tper 

Stodart and Wadsworth, JJ _AIR 1927 Mad 898 

Explained.) 

5. (’35) 22 AIR 1935 Cal 206 (207, 203) ■ 62 Cal 

217 (DB). * ; ’ Ual 

6. (’37) 24 AIR 1937 Cal 478 (480) (DB) (ATP 
1929 P C 300 : 57 Cal 1 : 56 Ind App 290 U>c5 
and A I R 1935 Cal 200 : 02 Cal 217 Itched ond 
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Moreover, the person in wrongful possession is not liable for the gross profits but for the 
net profits after making all legitimate deductions, such as collection charges, etc. 7 

^ bere a judgment-debtor is granted restitution by way of mesne profits against 
the decree-holder auction-purchaser, the former is entitled to set off the mesne profits 
awarded against the decretal amount due. 8 

There was a difference of opinion under the old Code as to whether the claims to 
mesne profits by way of restitution should be made in an application under s. 583 or by 
a suit. Under this section it is clear that it should be claimed only in an application 
and not by a separate suit. 

23. Interest. — Where a sum of money is recovered in execution of a decree 
which is subsequently reversed, the judgment-debtor is entitled to get back not only the 
sum recovered but also interest for the period that the amount has been withheld from 
him. 1 The reason is, in the words of their Lordships of the Privy Council in Rodger v. 
The Comptoir D Rscouipte de Tar is,~ that the perfect judicial determination, which it 


(’35) 22 AIR 1935 Cal 206 (207) : G2 Cal 217. 
[But see (’72) 17 Sutk W R 257 (258) (DB).] 

7. *(’41) 28 AIR 1941 Mad 36 (37) : ILR (1941) 
212 (FB). (Landlord obtaining possession of his 
tenant’s land in execution of decree for ejectment 
—Decree subsequently reversed — Application by 
tenant under S. 144 for mesne protits—Landlord 
is entitled to deduct rent payable by tenant from 
mesne profits for period of his possession : A I R 
1917 Mad 314 Overruled.) 

t (’37) 24 AIR 1937 Cal 478 (480) (DB). (Land¬ 
lord taking possession in execution of decree for 
ejectment subsequently reversed — Landlord is 
entitled to claim deduction of rent payable to him¬ 
self by tenant.) 

8. (’12) 14 Ind Cas 456 (457) (DB) (Cal). 

9. (’85) 7 All 197 (199) (DB). (Not by application 
under Section 583.) 

t (’94) 21 Cal 989 (997) (DB). (May be recovered 
by application in the suit.) 

Note 23 

1. (’41) 28 AIR 1941 Nag 195 (197) : ILR (1942) 
Nag 273 (DB). (Where the decretal amount is 
reduced on appeal, the plaintiff is liable to pay 
interest at the court rate on the difference between 
the amount of the trial Court’s decree and that 
of the appellate decree.) 

(1854) 6 Moo Ind App 1 (26, 27) (rC). 

<’9H) 20 All 430 (432) (DB). 

(’85) 7 All 432 (433, 434) (DB). 

(’86) 8 All 262 (264) (DB). (Costs wrongfully re¬ 
covered.) 

(’96) 18 All 262 (264). 

(’99) 21 All 1 (3) (DB). 

(’79) 4 Cal 229 (230). (Six per cent., interest was 
allowed on costs recovered.) 

(’80) 9 Mad 506 (507, 508) (DB). 

(’ll) 35 Bom 255 (257) : 10 Ind Cas818 (8IS) (DB). 
(’13) 18 Ind Cas 381 (382) (DB) (Bom). 

*(’17) 4 AIR 1917 Cal 188 (194). (Six per cent., 
was given in this case.) 


(’18) 5 AIR 1918 Mad 511 (512) : 41 Mad 31 (DB). 

(’32) 19 AIR 1932 Cal 313 (315). (Costs deposited 
in Court — Interest runs only from date of with¬ 
drawal of amount.) 

(’17) 4 AIR 1917 Pat 696 (696) (DB). (Liability to 
pay interest not affected by execution of security 
bond by which principal alone wa3 secured.) 

(’18) 5 AIR 1918 Oudh 119 (120) : 20 Oudh Cas 
327 (DB). (Cost recovered — Interest should be 
allowed on it.) 

(’25) 12 AIR 1925 Bom 313 (314) (DB). 

(’26) 13 AIR 1926 Lah 488 (488): 7 Lah232 (DB). 
(Reversal of decree in Privy Council — Interest 
allowed.) 

(’24) 11 AIR 1924 Mad 87 (87) (DB). (Interest was 
substituted as compensation.) 

(’71) 15 Suth W R 74 (75) (DB). 

(’73) 20 Suth W R 49 (49) (DB). (Costs wrongfully 
recovered.) 

(’31) 18 AIR 1931 Mad 561 (561) : 54 Mad 887 
(DB). (Do). 

(’96) 1896 Pun Re No. 82, page 259 (260) (DB). 

(’98) 1898 Bom P J 335 (DB). 
f (’35) 22 AIR 1935 P C 12 (13) (PC). 

(’34) 21 AIR 1934 All 13 (14) (DB). (Pre-emption 
decree set aside in appeal—Plaintiff is entitled to 
restoration of money deposited into Court and 
withdrawn by defendant together with interest 
thereon.) 

[See (’34) 21 AIR 1934 Lah 604 (604). (Executing 
Court has discretion to allow interest even if 
refund is occasioned by compromise which does 
not mention interest.)] 

[See also (’05) 28 Mad 355 (356, 357) (DB). 

(’37) 24 AIR 1937 Mad 178 (179) (DB). (An appli¬ 
cation hy the petitioner claiming interest on the 
refund of the court-fee paid by him in the trial 
Court falls under S. 151 but it is discretionary to 
the Court to award it.)] 

2. (1871) 24 Law Tim 111 (112) : 19 W R (Eng) 
449 (452). 
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must be the object of all Courts to arrive at, will not have been arrived at unless the 
persons who have had their money improperly taken from them have the money restored 
to them with interest during the time that the money has been,withheld.” The interest is 
payable not only up to the date of the application for restitution but also up to the date 
of realisation. 3 Where the Court gives a specific direction fob refund of a certain amount 
without giving any direction as to interest, no interest will be allowed. 4 5 

The rate of interest allowable is, however, in the judicial discretion of the Court 
w'hich will not be interfered with in appeal. 6 Ordinarily unless special circumstances are 
shown, the court rate of interest is to be allowed. 0 No evidence need be taken as to what 
would be the proper rate of interest to be awarded. 7 

Where no interest is claimed in an application for restitution it will not be 
allowed. 8 

In granting restitution, it has been held, it is the injury which has been caused to 
the party who is ultimately successful, that the Court seeks to remedy. The Court is not 
concerned with the actual benefit which may or may not have been gained by the other 
party. 9 Thus, where a defendant against whom a decree was passed deposited into Court 
certain amount which the decree-holder did not draw out as he was unable to furnish 
security as ordered by the Court, it was held that the defendant was entitled, on the 
reversal of the decree, to get back the amount with interest thereon, though the other 
party did not get any benefit from the money deposited. 10 In other decisions, 11 * however, 
the point is emphasised that the position of both the parties is to be considered and 
interest is not to be ordered in such cases unless the party from whom interest is claimed 
has in some way benefited by the money deposited in Court or is in some way to blame. 
Thus, in the undermentioned case, 13 the judgment-debtor applied for stay of execution 
pending the appeal against the decree. Stay was ordered on condition of his giving 
security for the amount of the decree. The judgment-debtor, instead of giving immovable 


3. (’41) 28 AIR 1941 Mad 3G (37) :ILR (1941) 
Mad 212 (FB). (A I R 1917 Mad 314 overruled on 
another point.) 

4. (’40) 27 AIR 1940 Cal 260 (2G4): ILR (1940) 1 
Cal48G(DB). (Privy Council while allowing appeal 
directing co9ta paid by the appellant to bo refunded 
— No interest allowed.) 

5. (’22) 9 AIR 1922 P C 233 (234) : 44 Mad 570 : 
48 Ind App 150 (PC). 

6. (’43) 30 AIR 1943 All 2G7 (270) (DB). 

(’42) 1942 Pat W N 103 (106)(DB). (G per cent., to 
be allowed.) 

(•41) 28 AIR 1941 Nag 195 (19G): ILR (1942) Nag 
273 (DB). (Court rate must be taken as the rate 
that fairly compensates the litigants.) 

7. (’41) 28 AIR 1941 Nag 195 (196) : ILR (1942) 
Nag 273 (DB). 

8. (’89) 13 Bom 485 (489). 

9. f (’33) 20 AIR 1933 Mad 33 (35, 37) : 55 Mad 
1025 (DB). 

C25) 12 AIR 1925 Bom 313 (314) (DB). (Money 
paid under decree by one defendant — Plaintiff 
pursuing his appeal against another defendant and 

succeeding — First defendant while withdrawing 
money is entitled to interest thereon.) 

(’29) 1G AIR 1929 Pat 593 (594) (DB). (Following 

AIR 1925 Bom 313.) 


[But see (’25) 12 AIR 1925 Rang 215 (217) : 3 
Rang 251 (DB). (Money lying in Court and none 
deriving benefit from it—No interest is payable.) 

(*13) 19 Ind Cas 1 (1)(DB) (All). (Money deposited 
in Court by pre-emptor after first Court's decree 
—Decree set aside by Appellate Court—Plaintiff 
not entitled to interest on deposit money as it was 
held that the suit ought not to have been brought.) 

(’66) G Suth W R 285 (285) (DB). (Defendant 
depositing decretal amount in Court — Decree 
reversed in appeal — Plaintiff not withdrawing 
money—Interest not allowed.)] 

10. (’33) 20 AIR 1933 Mad 33 (35, 37) : 55 Mad 

1025 (DB). 


11. (’42) 29 AIR 1942 Mad 16G (1G7) (DB). 

(’42) 1942 Pat W N 103 (104, 105, 10G) (DB). 
(Interestallowed not from date of deposit but from 
date on which there was no obstacle to its with¬ 
drawal by the other side.) 


(’40) 27 AIR 1940 Pesh 44 (47). (Interest not 
ordered as party who had received the money was 
not at fault—A I R 1922 P C 269 : 49 Ind Ann 
351 : 2 Pat 10 (PC) relied on.) 11 


12. (’42) 29 AIR 1942 Mad 1G6 (167) (DB) 
(Reversing AIR 1940 Mad 15.) 


I 
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property as security deposited the decretal amount in Court and on the appeal being 

allowed, withdrew the money from the Court. It was held that under the circumstances, . 

he was not entitled to interest on his money as he was not required by the stay order to 

deposit money into Court and he alone was responsible for the loss of interest he had 
suffered. 

24. Refund of compensation money in land acquisition cases. —Where 
Government deposits money in a land acquisition case and that is taken by a party and 
on appeal to the High Court the amount payable is reduced, the party must refund 
the excess amount to the Government with interest in accordance with the principle of 
restitution. 1 In a reference to the civil Court under s. 18 of the Land Acquisition Act, the 
Couvt has inherent power to order the refund of compensation money paid to a wrong 
person. 2 

25. Possession of property or money obtained otherwise than in 
execution. — It is not necessary for the application of the section that the possession of 
the property or money should have been obtained in exeention of the decree which was 
subsequently reversed. 1 The section would apply even if the possession of the property or 
money was taken otherwise than in execution provided it was obtained under colour of, 
or in consequence of, the decree." Restitution of possession of immovable property can be 
ordered under this section even though the original decree under which possession was 
taken was not one for possession but was only a declaratory one. 3 

Where possession is obtained by the decree-holder independent of, and in 
opposition to, the decree, this section does not apply. Thus, where A gets only a decree for 
injunction against B and then enters into possession with the aid of the police and the 
decree is subsequently reversed in appeal, B cannot be given restitution by removal of the 
superstructure erected on the property. 4 


26. Splitting up claim of restitution. — The principle of constructive res 
judicata , whether S. 11 Explanation iv or 0.2R.2 of the Code is invoked in its aid, cannot 
be applied to proceedings under this section. 1 Where therefore a party is entitled by way 
of restitution to two reliefs, the claiming of one only of such reliefs in an application does 
not bar a subsequent application for the other relief. Thus, where A is entitled to the 


Note 24 

1. (’ll) 35 Bom 255 (257) : 10 Ind Cas 818 (818) 
(DB). 

(’30) 17 AIR 1930 Mad 577 (578) : 53 Mad 703 
(DB). 

2. (’13) 21 Ind Cas 111 (112) (DB) (Cal). 

Note 25 

1. (’13) 21 Ind Cas 84 (85) (DB) (Cal). 

(’87) 1887 Bom P J 75 (DB). 

[See also (’07) 29 All 348 (350) (DB).] 

2. (’41) 28 AIR 1941 Lali 343 (343, 344) (DB). 
(’ll) 28 AIR 1941 Tat 577 (581): 20 Pat 346 (DB). 
t (’20) 7 AIR 1920 All 190 (191): 42 All 568 (DB). 

(’27) 14 AIR 1927 Lah 37 (38) : 8 Lali 41 (DB). 

(A I R 1920 All 190 : 42 All 568 followed.) 

(’27) 14 AIR 1927 Lak 625 (626): 8 Lah 356 (DB). 
(Payment made not in consequence of any decree 
not recoverable.) 

(’10) 5 Ind Cas 776 (77G) (DB) (Mad). 

(’37) 24 AIR 1937 All 728 (730). (Decree-holder 
obtaining decree for holding charge of institution 
—Decree-holder obtaining possession of buildings 
under colour of decree—Decree set aside on appeal 


— Decree-holder must restore possession under 
Section 144.) 

[See also (’05) 2 Cal L Jour 537 (539, 540) (DB). 
(Decree for confirmation of possession only — 
However decree-holder obtaining possession in 
execution.)] 

3. (’ll) 28 AIR 1941 Lah 343 (344) (DB). (Suit 
for establishment of title consequent on proceed¬ 
ings under Cr. P. C., S. 145.) 

4. (’13) 5 AIR 1918 Mad 1293 (1294) (DB). 

(’37) 24 AIR 1937 Mad 315 (316). 

Note 26 

1. f (’17) 4 AIR 1917 Mad 185 (185): 40 Mad 780: 
38 Ind Cas 806 (806, 808) (DB). 

(’19) 6 AIR 1919 Sind 79 (79) : 13 Sind L R 153 
(DB). (Suit for declaration that decree is null and 
void — Omission to ask for restitution—Right is not 
relinquished — Subsequent application is main¬ 
tainable.) 

f (’35) 22 AIR 1935 All 195 (197). (S. 141 does 
not require that O. 2 R. 2 or S. 11 Expl. 4 should 
be applied to such proceedings.) 

Also see O. 2 R. 2, Note 31. 
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restoration of a property and mesne profits , a first application for the restitution of the 
property does not bar a subsequent application for the mesne profits. 2. The same principle 
will apply where a party is entitled to restitution of a sum of money and the interest 
thereon. 3 

A second application for the same relief , as was previously granted, is, however, 
clearly barred on the principles of res judicata 
See also the undermentioned case. 6 


27. Pecuniary jurisdiction of Court in awarding restitution. — See Note 17. 

28. Security for restitution. — The Appellate Court has an inherent power 
to call upon the respondent to furnish security (notwithstanding the decree has been 
executed) for the due performance of any decree that might be made in appeal. 1 

Where a decree-holder, at the time of the withdrawal of money, executes a 
security bond by which the principal alone is secured, the Court is not deprived thereby 
of the power to award interest also under this section, if the decree is subsequently 
reversed. 2 

Where third persons stand surety for restitution, such restitution can be ordered 
against them, only if the conditions of the security bond are satisfied. 3 


29. Bar of suit. — Section 583 of 
restitution. There was consequently a great 
such a suit was barred or not. 1 


2. (’18) 5 AIR 1918 Pat 396 (397) : 3 Pat L Jour 
367 (DB). 

(’21) 8 AIR 1921 Nag 112 (113) : 17 Nag L R 62. 

(’35) 22 AIR 1935 Cal 206 (208): 62 Cal 217 (DB). 

3. (’17) 4 AIR 1917 Mad 185 (185) : 40 Mad 780: 
38 Ind Cas 806 (806) (DB). 

(’35) 22 AIR 1935 All 195 (197). 

4. (’17) 4 AIR 1917 Mad 202 (203) (DB). 

5. P37) 24 AIR 1937 Mad 173 (174, 175). (Appli¬ 
cation after reversal of decree on appeal—Grant 
of — Subsequent reversal of appellate decision 
— Appellate decision restored on Letters Patent 
Appeal—Fresh application for restitution lies.) 

Note 28 

1. (’05) 33 Cal 927 (934, 912) (DB). 

2. (’17) 4 AIR 1917 Pat 696 (696) : 2 Pat L Jour 
149 (DB). 

+ (’30) 17 AIR 1930 Mad 577 (578) : 53 Mad 708 
(DB). 

[But see (’32) 19 AIR 1932 Bom 326 (327) (DB). 
(Money paid to nominee of decree-holder on his 

executing bond binding himself to repay it_No 

reference to interest made in bond—Nominee not 
liable to pay interest.)] 

3. See (’37) 24 AIR 1937 Mad 229 (231). (A 
obtained decree against B andC—Both appealed 

and B deposited the decretal amount in Court_ 

A withdrew the amount after furnishing sureties 
E and/>’ who executed a bond to pay the amount 
personally or out of the property secured on con¬ 
dition of ‘‘defendants” succeeding in appeal. 
Only B succeeded in appeal and applied for 
restitution — Field, E and F could not be held 
liable as they had taken liability only on the con¬ 
dition of success of both the defendants.) 


the old Code did not expressly bar a suit for 
divergence of judicial opinion as to whether 


Note 29 

1 .*(’84) 7 All 170 (173,174) (FB). (Suit not barred.) 
(’85) 7 All 197 (199) (DB). (Restitution by way of 
mesne profits is only by way of suits.) 

(’85) 7 All 432 (433, 434) (DB). (Restitution directed 
by appellate decree—Separate suit is barred.) 

(’99) 21 All 1 (3) (DB). (Appellate Court decree 
directing restitution—Separate suit barred.) 

(1900) 22 All 79 (80, 81) (DB). (Can apply in exe¬ 
cution.) 

(‘02) 24 All 361 (364) (DB). (Application for restitu¬ 
tion disallowed — No appeal preferred — Separate 
suit barred.) 

( 03) 25 All 441 (442)(DB). (Separate suit is barred.) 
(‘04) 26 All 149 (151) (DB). (Restitution due by 
virtue of reversal of rent decree — Both remedies 
arc open.) 

C06) 23 All 665 (667, 669) (DB). (Bernedy is only 
by application.) 

(’07) 29 All 143 (144) (DB). (Suit not necessary.) 

(’91) 4 C P L R 167 (169). (Both remedies are 
open.) 

(•07) 29 All 348 (350) (DB). (Suit barred.) 

(■08) 30 All 476 (478) (DB). (Either remedy can be 
adopted.) 

(•89) 13 Bom 485 (487) (DB). (Separate suit is 
barred.) 

+ (’78) 3 Cal 30 (37, 38) (FB). (Remedy is by suit.) 

(’78) 4 Cal 625 (627) (DI3). (Suit for mesne profits 
not barred.) 

(•86) 13 Cal 326 (330) (DB). (Separate suit lies to 
recover purchase money on reversal of decree under 
which sale in execution took place.) 

f (’87) 11 Cal 605 (610) (DB). (Quare - Whether 
suit would lie.) 


4CPC. 76. 
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Sub-section ( 2 ) of the present section which has now been newly added makes it 
clear that “no suit shall be instituted” for any relief which could be claimed by way of 
application under sub-s. (I), 2 and even if a case does not fall within the strict terms of 
this section, the Court will not, in the interests of justice, be astute to force the parties to 
a separate suit. 3 

A suit, however, will not be barred jn the following cases : 

(1) Where restitution cannot be obtained by an application under S. 144 (l). 4 

( 2 ) Where the relief claimed is not properly consequential on the variation or 

reversal of the decree 5 as in a case where the decree reversed is a mere 
declaratory decree. 6 v 

(3) Where the judgment-debtor seeks his remedy by an application under this. 

section and on the objection of the defendant he is driven to a separate suit. 7 

The Nagpur Judicial Commissioner’s Court holds that a suit which is barred under 
S. 144 (2) may nevertheless be converted into an application for restitution under S. 144 (l)„ 
for, the proceedings under S. 144 are in substance execution proceedings coming under 
S. 47 of the Code and under that section the suit can be treated as a proceeding. 8 


(’87) 14 Cal 484 (485) (DB). (Court can give resti¬ 
tution in execution but separate suit is not barred.) 
(’94) 21 Cal 989 (993) (DB). (Separate suit not 
necessary.) 

(’95) 22 Cal 501 (50G) (DB). (Suit is not barred.) 
(’06) 33 Cal 857 (860) (DB). (Suit not necessary.) 
(’08) 35 Cal 265 (270) (DB). (Suit not barred.) 

(’88) 11 Mad 261 (262) (DB). (Though suit is not 
barred remedy by application is not taken away.) 
(’93) 16 Mad 287 (289) (DB). (Suit is barred.) 

(’90) 13 Mad 437 (441) (DB). (Suit not barred ) 
(’01) 24 Mad 341 (344, 345) (DB). (Restitution by 
award of mesne profits can be enforced by suit or 
in execution.) 

(’09) 31 All 364 (366) : 1 Ind Cas 744 (744) (DB). 
(Suit for possession from auction purchaser not 
barred.) 

(’09) 31 All 551 (556) : 36 Ind App 197 : 13 Oudh 
Cas 180 : 3 Ind Cas 798 (799) (PC). (Can be 
recovered in execution.) 

(T2) 16 Ind Cas 131 (132) (DB) (Cal). (Restitution 
can be had by summary process or by suit — No 
reference is found to this section.) 

+ (1865) 10 Moo Ind App 203 '(211, 212) (PC). 
(Can be recovered in new suit or by summary pro- 
CCS9.) 

(’02) 6 Cal WN 710 (712) (DB). (Suit not barred— 
Restitution can be had in execution also.) 

(’79) 4 Cal L Rep 577 (578, 579) (DB). (Question 
yiust be decided in execution and not by separate 
suit.) 

(’96) 1896 Pun Re No. 82, p. 259 (260) (DB). (Suit 
is barred.) 

(1805) 2 Suth W R 275 (275) (DB). (Separate suit 
is barred.) 

(1865) 4 Suth WRG6(66) (DB). (No separate suit.) 
(’70) 4 Beng L It (App) 64 (65) (DB). (Suit is 
barred.) 

(’75) 23 Suth WR 441 (442) (DB). (Can proceed in 
execution—Case was under Act XXIII of 1861.) 

2. (’41)45 Cal WN 346 (347). (Proceedings for 
possession under S 26G of Bengnl Tenancy Act.) 
(’12) 13 Ind Cas 179 (180) (DB) (Mad). 


(T9) 6 AIR 1919 All 212 (213) (DB). 

(’22) 9 AIR 1922 All 71 (72) : 44 All 283 (DB). 
f (’31) 18 AIR 1931 Mad 713 (714) (DB). 

(’27) 14 AIR 1927 Nag 373 (374). 

(’31) 18 AIR 1931 Cal 14 (15) (DB). 

(’34) 21 AIR 1934 Lah 991 (992) (DB). (Applica¬ 
tion for mesne profits.) 

3. (’38) 25 AIR 1938 Pat 468 (470). (Restitution 
under inherent power.) 

(T2) 17 Ind Cas 121 (123) (DB) (Cal). 

4. f (’22) 9 AIR 1922 All 465 (467) : 44 All 687 
(DB). (Suit for damages for bringing a false suit.) 

(TO) 6 Ind Cas 648 (649) (Lah). (Pre-emption suit 
— Plaintiff’s right to mesne profits from date of 
suit to his decree is not one of restitution but a- 
claim to compensation — Right can be enforced 
only by suit.) 

(T6) 3 AIR 1916 Pat 299 (300) : 1 Pat L Jour 43 
(DB). (Ex parte decree set aside by the Court 
passing it—Suit is maintainable.) 

(’37) 24 AIR 1937 Mad 315 (316). (Party taking 
possession of property unlawfully in pursuance of 
injunction order — No delivery through Court — 
Application for restitution not maintainable — 
Remedy is suit.) 

5. (’22) 9 AIR 1922 All 465 (467): 44 All 687 (DB)* 
(’31) 18 AIR 1931 Cal 517 (517) : 58 Cal 465. 

(Sale set aside under O. 21 R. 90 — Restitution of 
property ordered under inherent powers and not 
under this section—No bar of suit for mesne 
profits.) 

t (’39) 26 AIR 1939 All 66 (69) : I L R (1939) All 
103 (DB). 

6. (’22) 9 AIR 1922 All 465 (467): 44 All 687 (DB). 
(’69) 12 Suth W R 411 (412) (DB). (Case under 

the Code of 1859.) 

(’39) 26 AIR 1939 All 66 (69) : I L R (1939) All 
103 (DB). 

7. (T6) 3 AIR 1916 Mad 745 (746) : 38 Mad 36 : 
17 Ind Cas 420 (421) (DB). 

8. (’22) 9 AIR 1922 Nag 198 (199) : 16 Nag L R 
204. 


APPLICATION FOR RESTITUTION 


[S 144 N 301 1203 


30. Nature of proceedings under the section. — Proceedings under s. 583 
of the old Code were proceedings in execution of the appellate decree 1 though section 244 
(now S. 47) was held not to apply in its entirety to such proceedings. 3 

The present section has given rise to a conflict of opinion as to whether proceedings 
thereunder are proceedings in execution are not. The Allahabad, Calcutta, Lahore and 
Nagpur High Courts hold that they are not, 3 though the Allahabad and Lahore High 
Courts hold that they are in the nature of execution proceedings. 4 On the other hand the 
Bombay, Madras, Patna and Rangoon High Courts and the Oudh Judicial Commissioner’s 
Court hold that the proceedings are proceedings in execution. 5 

If the application is one in execution, then section 141 would not apply thereto. 
Otherwise it would apply and an application under s. 144 dismissed for default may bo 
restored by applying 0.9R.9 thereto.® 

The nature of proceedings becomes important also where the question is whether 
Art. 181 or Art. 182 of the Limitation Act applies to such proceedings, and whether the 


Note 30 

1. (’97) 20 Mad 418 (449) (DB). 

| (’09) 31 All 551 (356): 36 Ind App 197: 13 Oudh 
Cas 180: 3 Ind Cas 798 (799) (PC). 

(’99) 22 All 79 (80, 81) (DB;. 

[See also (’07) 6 Cal L Jour 102 (104) (DB). 

(’97) 1 Cal W N 656 (657) (DB).] 

2. (’08) 35 Cal 265 (269) (DB). 

3. (’42) 29 AIR 1942 All 85 (87, 88) : ILR (1941) 
All 807 (DB). 

(’41) 28 AIR 1941 Nag 313 (316) : ILR (1941) Nag 
662 (DB). 

(’32) 19 AIR 1932 Cal 308 (309) : 59 Cal 337 (DB). 
I (’22) 9 AIR 1922 All 223 (226): 44 All 407 (DB). 
(’25) 12 AIR 1925 All 137 (138) : 47 All 98. 

(’21)8 AIR 1921 All 321 (323) (DB). (Forms under 
O. 21 ought not to be used in proceedings lor 
restitution.) 

(’22) 9 AIR 1922 All 238 (238) : 44 All 555 (DB). 
(*14) 1 AIR 1914 Lah 415 (416) : 1913 Pun Re No. 
110 (DB). 

t (’26) 13 AIR 1926 Lah 685 (686). 

(*24) 11 AIR 1924 Lah 166 (167). 

(’18) 5 AIR 1918 Lah 378 (379, 380) : 1918 Pun 
Re No. 67 (DB). 

(’38) 25 AIR 1938 Lah 456 (457). 

(•’39) 26 AIR 1939 Cal 612 (613) : 43 Cal W N 859 
(861). 

*(’39) 26 AIR 1939 All 66 (67) : ILR (1939) All 
103 (I)B). 

(*35) 22 AIR 1935 All 195 (196). 

(’37) 24 AIR 1937 Cal 152 (154, 155) : ILR (1937) 
1 Cal 637 (DB). 

(’37) 24 AIR 1937 All 515 (519) : ILR (1937) All 
670 (DB). (AIR 1934 All 626 : 57 All 26 (FB) 
followed.) 

(’35) 22 AIR 1935 Nag 76 (77). 

(’21) 8 AIR 1921 Nag 112 (113) : 17 Nag L It 62. 
(See (’35) 22 AIR 1935 All 126 (127). (Restitu¬ 
tion is converse of idea embodied in S. 47.)] 

[But see (2’3) 10 AIR 1923 Nag 101 (101) : 18 
Nag L R 200.) 

4. (’22) 9 AIR 1922 All 238 (238) : 44 All 555 
(DB,. 

(18) 5 AIR 1918 Lah 378 (379, 380) : 1918 Pun 
Re No. 67 (DB). 


5. (’21) 8 AIR 1921 Bom 67 (67) : 45 Bom 1137 
(DB). 

f (’33) 20 AIP. 1933 Rang 180 (183): 11 Rang 275 
(DB). 

(’17) 4 AIR 1917 Bom 210 (211): 41 Bom 625(DB). 

f (’26) 13 AIR 1926 Mad 813 (814). 

(’17) 4 AIR 1917 Mad 194 (195) (DB). 

(’17) 4 AIR 1917 Mad 185 (185) : 40 Mad 780 
(DB). 

(’16) 3 AIR 1916 Mad 1204 (1205) (DB). (Case 
decided with reference to S. 583 (old Code).) 

(’26) 13 AIR 1926 Oudh 199 (199, 200) : 1 Luck 
40 (DB). 

(’37) 24 AIR 1937 Mad 150 (150). 

(’36) 23 AIR 1936 Oudh 185 (188) : 12 Luck 52 

(DB). 

*(’34) 21 AIR 1934 Pat 246 (248, 251, 253) : 13 
Pat 411 (FB). (Overruling AIR 1925 Pat 1 : 3 
Pat 371 (FB) and AIR 1928 Pat 598 : 7 Pat 794.) 

[See (’37) 24 AIR 1937 Mad 173 (175, 176). 
(Application for restitution may be made in such 
manner as the nature of each case might require 
and need not follow in every case the procedure 
in O. 21 It. 11, C. P. Code.)] 

[But see (’41) 28 AIR 1941 Oudh 297 (298) : 16 
Luck 591 (DB). (The proceedings on an appli¬ 
cation under S. 144 are not proceedings in execu¬ 
tion to which the provisions of eub-ss. (2) and (3) 
ofS. 7 of U. P. Encumbered Estates Act would bo 
applicable, but rather proceedings to which tho 
provisions of cl. (b) of sub-s. (1) of S. 7 must bo 
applied.) 

(’39) 26 Allt 1939 Rang 32 (34) : 1938 Rang L R 
635 (DB). K 

(’15) 2 AIR 1915 Low Bur 141 (142): 8 Low Bur 
Itul 262. 

(’30) 17 AIR 1930 Rang 241 (242, 243) : 8 Rang 


6. (’22) 9 AIR 1922 All 223 (226) : 44 All 407 
(DB). (This case however did not consider the 
question whether a proceeding under this section 
is in the nature of an original proceeding to which 
alone S. I ll has been held to be applicable bv the 
Privy Council in 17 All 106: 22 IndApp 44 (PC) 
Sec notes on Section 141.) 1 


1204 [S 144 N 31] 


APPLICATION FOR RESTITUTION 


court-fee payable on the memorandum of appeal from an order under this section is to 
be ad valorem under Sch. I, Art. 1 of the Court-fees Act, or under sch. II, Art. 11 thereof. 

The adjustment of a claim for restitution before it has been ordered by the Court 
is not the adjustment of a decree. 7 

Where the claim in an application for restitution is for money, the claim is one 

for a debt and hence a succession certificate is necessary for such application by the heir 
of the successful party. 8 

See also Notes 31, 32 and 33. 


31. Appeal — Tenability of. — The determination of a question under this 
section has been expressly declared to be a decree under s. 2 (2) and is appealable as such 
under s. 9G. 1 But does an adjudication in an application for restitution not falling within 
s.144 amount to a decree? There is a difference of opinion on this point. The Calcutta 
High Court holds that it is a decree under s. 2 ( 2 ). 2 The Patna High Court holds that it is 
not, 3 while Mr. Justice Chapman of the same Court has expressed an obiter dictum in the 
undermentioned case 4 that it will amount to a decree. The Nagpur High Court has held 
that an order for restitution under s. 151 is appealable on the analogy of an order under this 
section. 6 The Madras High Court has held that an order for restitution made as between 
the parties to the suit would be appealable as falling under S. 47 though it is not covered 
by this section. 6 The Lahore High Court 7 and the Oudh Chief Court 8 have held that an 
order for restitution under S. 151 is not appealable. 


7. f (’36) 23 AIR 1936 Mad 840 (841). 

8. (’42) 29 AIR 1942 Mad 445 (445) (DB). 

Note 31 

1. (’41) 28 AIR 1941 Nag 313 (313) : ILR (1941) 
Nag 662 (DB). 

(’24) 11 AIR 1924 All 64 (65). (Decision wrong as 
being under S. 144—Appeal lies.) 

(’32) 19 AIR 1932 Pat 317 (319): 11 Pat 553 (DB). 
(Decision on the footing that S. 144 was applicable 
— Appellate Court finding that matter is not 
governed by S. 144—Appeal lies.) 

-f (’34) 21 AIR 1934 Pat 109 (109) : 13 Pat 103 
(DB). (Order for restitution by delivery of posses¬ 
sion—Obstruction by stranger—Application under 
O. 21 R. 97 to removeobalructiondismissed—The 
order is still one under this section and an appeal 
lies.) 

(’24) 11 AIR 1924 Nag 328 (330) :20 Nag L R 170. 
(’15) 2 AIR 1915 Cal 530 (531) (DB). 

(’12) 14 Ind Cas 836 (836) (DB) (Mad), 
f (’25) 12 AIR 1925 Cal 102 (103) (DB). (No 
distinction between a decree in suit and a decree 
in a proceeding under this section.) 

(14) 1 AIR 1914 Mad 328 (329):38 Mad 1120 (DB). 

(Order for restitution is tantamount to a decree.) 
('35) 22 AIR 1935 All 873 (875). 

[See also (’98) 8 Mad L Jour 276 (277). (Case under 
old Code.)] 

2. + (’27) 14 AIR 1927 Cal 285 (286) (DB). 

(But see (’37) 24 A I R 1937 Cal 152 (155, 156) : 
ILR (1937) 1 Cal 637 (DB). (Order under S. 151 
is not appealable — An appeal may, however, lie 
if the order passed under S. 151 is one which in 
substance cornea under S. 47 orS. 144 of the Code: 
AIR 1931 Cal 779, explained.)] 

3. (’17) 1 AIR 1917 Pat 195(497) : 2 Pat L Jour 
361 (DB). 


(’30) 17 AIR 1930 Pat 280 (282) : 9 Pat 685 (DB). 
f (’33) 25 AIR 1938 Pat 447 (449). (Order of resti¬ 
tution under S. 151 is not appealable.) 

4. (’18) 5 AIR 1918 Pat 52 (53) : 2 Pat L Jour 206 
(DB). 

[See also (’38) 1938 Pat W N 310 (311). (Held 
that the Court having decided the rights of the 
parties and in effect given a decree which was 
capable of execution, the order was appealable, 
though it was styled as falling under S. 144 or 

S. 151 or under both Sections 144 and 151.)] 

5. (’43) 30 A I R 1943 Nag 172 (174). (Supratdar 
returning property to successful objeotor on orders 
of Court—Application by him against decree-holder 
for costs of custody and transport — Order on, is 
appealable.) 

(’40) 27 AIR 1940 Nag349 (352) : ILR (1940) Nag 
538 (DB). (Obiter.) 

t (‘38) 25 A I R 1938 Nag 326 (328) : ILR (1939) 
Nag 350 (DB). (If the inherent powers are used to 
expand a remedy in order to do justice to oover a 
case not within the exact words of but within the 
purpose of a procedural section, the Court is in 
effect using its inherent powers to act as if the 
orders were made under the section in question. 
In such a case, even justice demands that one side 
should be given a remedy and other side should, 
as a matter of justice, be allowed the right to 
appeal that would have existed bad a particular 
section really applied instead of its being applied 
by means of a fiction.) 

6. (’36) 23 AIR 1936 Mad 636 (638). 

7. (’40) 27 AIR 1940 Lah 59 (61) (DB). 

(’39) 26 AIR 1939 Lah 508(508) (DB). (But memo¬ 
randum of appeal was treated ns petition for 
revision.) 

8. (’39) 26 AIR 1939 Oudh 273 (275) (DB). 
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The decision in order to constitute a determination of a question under this section 
and therefore a decree, must have been one on the merits of the application and must not 
relate to matters incidentally connected with or collateral to the decision of any such 
question. 0 

An orddr dismissing an application for restitution on the,ground that the applicant 
had already obtained restitution 10 or an order holding that the application is not 
time-barred 11 are not decisions on the merits and therefore are not decrees which are 
appealable. But it has been held that the rejection of a prayer for restitution under, this 
section amounts to a determination of a question under this section. 12 It has been held by 
the Rangoon High Court that an order on an application on the original side of the High 
Court under this section is not a “judgment” within the meaning of clause 13 of the Letters 
Patent of the Rangoon High Court and hence is not appealable. 13 


4 


32. Court-fee. — The Court-fee payable on a memorandum of appeal against an 
order under S. 144 depends upon the question whether such an application is one for 
execution, discharge or satisfaction of the decree within the meaning of S. 47 of the Code. 

Under the Court-fees Act, 1870, the Court-fee payable on memorandum of appeal 
against decrees is ad valorem under sch. I Art. l thereof. But under s. 35 of the Act, 
the Provincial Governments have directed that the fee payable on appeals from orders 
under s. 47 of the Code [which are “decrees” under S. 2 (2) of the Code] shall be limited 
to the amounts chargeable with a fixed fee under Art. 11, sch. II of that Act. 1 

If an order under S. 144 is therefore considered to be one under s. 47, then the fee 
chargeable is that under Art. 11 Sch. II of the Court-fees Act. If not, it will be payable as 
on an appeal from a decree ad valorem under Art. 1 of sch I of the Act, on the amount 
dealt with by the order. 

There is a conflict of decisions as to whether an order under this section is to he 
considered as one under s. 17 for purposes of court-fees. According to the High Courts of 
Madras, 2 Patna 3 and Lahore, 4 such an order is to be treated as falling under S. 47 for 
purposes of court-fees. But the contrary view has been held by the High Courts of 
Allahabad, 0 Calcutta,® Nagpur 7 and Rangoon 8 according to which an appeal from such 
an order must be stamped with ad valorem court-fee. 


9. f (’14) 1 A I R 1914 Lfth 415 (416) : 1913 Pun 
Re No. 110 (DB). (The question of limitation is 
collateral to the merits of the application.) 

C33) 20 AIR 1933 Tat 198 (499) (DB). (Preliminary 
objection to application that it is barred by limita¬ 
tion — Court holding that it is not barred — No 
uppeal lie3 against the order.) 

10. (’l l) 1 A I R 1914 Lah 9 (11): 1914 Pun Re 
No. 10 : 20 Ind Cas 203 (205) (DB). 

11. (’14) 1 A I R 1914 Lah 415 (416) : 1913 Pun 
Re No. 110 (DB). 

12. (’36) 23 AIR 1936 Cal 812 (812). 

13. (’38) 23 AIR 1938 Rung 446 (446) (DB). 

Note 32 

1. See (1) Calcutta High Court Civil Rules and 
Orders, Vol I, Rule 688 (A) (3) ; (2) Madras Gov¬ 
ernment Notification No. 338, duted 11th October 
1921 (Fort St. George Gazette, pp. 1008-1011); (3) 
Bombay Government Notification No. 590, dated 
22 nd September 1921 (Bombay Government 
Gazette, pp. 2271 to 2274); (4) U. P. Government 
Notification No. M. 600/X-501 dated 25th March 
1942; (5) Bihar and OrissaGovernment Notification 


No.2576-LA 25, dated 5tli December 1921 (Bihar 
and Orissa Gazette dated 7-12-1921.) 

2. ( 23) 10 AIR 1923 Mad 270 (271). 

3. (’17) 1 Pat L W 150*. 

(’25) 12 AIR 1925 Pat 577 (580) : 4 Pat 249. 

4. (’27) 14 AIR 1927 Lah 635 (636). 

('28) 15 AIR 1928 Lah 143 (143, 144). 

[But see (’30) 17 AIR 1930 Lah 24 (25).] 

5. ( 01) 1901 All W N 180 (182). 

(’25) 12 AIR 1925 All 137 (138) : 47 All 98. 

6. (’37) 24 AIR 1937 Cal 152 (155) : ILR (1937) 
1 Cal 637 (DB). (Even application for restitution 
under S. 151 requires ad valorem court-fee.) 

(’38) 42 Cal W N 152 (154). 

[But see (’18) 5 AIR 1918 Cal 335 (335). 

CIO) G Ind Cas 125 (125) (DB) (Cal).] 

7. ('ll) 28 AIR 1941 Nag 313 (316) : I L R (1941) 
Nag 662 (DB). (AIR 1922 Nag 62 : 18 Nag L R 
15, Overruled.) 

8. (’30) 17 AIR 1930 Rang 241 (243) : 8 Rang271 

( r lla ” K 32 (33 ’ 34) : 1938 Rang 

Jj K boo (DL>). 

[But see (’33) 20 AIR 1933 Rang 180 (183) • 11 
Rang 275 (DB).] 
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33. Limitation—There is a great divergence of judicial opinion as to whether 
Art. 381 or Art. 182 of the Limitation Act applies to an application for restitution under 
this section. See the Authors’ Commentaries on the Limitation Act, 2nd ( 1942 ) Edn. 
Art. 181, Note 7 and Art. 183, Note 4. * 


34. Inherent power of Court to grant restitution. — It' has already been 
seen in Note 2 that this section does not confer any new rights which a successful party 
did not possess otherwise than under the general law. 1 The jurisdiction to make restitution is 
inherent in every Court and will be exercised whenever the justice of the case demands it. 2 


Note 34 

1. {’12) 1G Ind Cas 966 (966) (DB) (Cal). 

2. (’43) 30 AIR 1943 Nag 172 (174). (Property of 
judgment-debtor attached—Property made over to 
supratdar — Judgment-debtors’ mother claiming 
property as her own—Objection allowed and under 
order of Court supratdar restoring property to 
objector—Supratdar claiming costs of bringing pro¬ 
perty to Court at instance of decree-holder and of 
taking back again when decree-holder declined to 
accept it— Held, supratdar was entitled to restitu¬ 
tion under S. 151.) 

( 42) 29 AIR 1942 Nag 132 (133). (Attachment by 
creditor of debtor’s property—Insolvency Court 
asking to deliver property to interim receiver — 
Petition allowed to be withdrawn under S. 14, Pro¬ 
vincial Insolvency Act—Insolvency Court must 
return property not to debtor but to executing 
Court ) 

(’41) 28 AIR 1941 V C 128 (129) : 21 Pat 243 : 
ILR (1941) Kar P C 150 (PC). (Restoration of 
possession held not necessary in this case as the 
successful party was a trespasser.) 

(’ll) 28 AIR 1941 Pat 577 (581) : 20 Pat346(DB). 

(10) 27 AIR 1940 Lah 59 (60, Gl) (DB). (Reversal* 
of order—Inherent power of restitution can be 
exercised.) 

(’38) 25 AIR 1938 Lah 833 (833). (A surety who is 
a party to an order holding him liable for payment 
to the decree-holder can, on reversal of that order 
on appeal, apply to the Court for restitution under 
the inherent jurisdiction of the Court, apart from 
Section 144.) 

(’38) 25 AIR 1938 Pat 468 (469). (The fact that a 
suit is maintainable at the instance of the party is 
no ground for refusing redress under S. 151.) 

C31) 18 AIR 1931 Cal 42 (45) (DB). 

(’25) 12 AIR 1925 Cal 1145 (1145, 1146). 

( 20) 7 AIR 1920 Cal 438 (439) (DB). (Execution 
taken out without deducting amount of cross-decree 
—Court has inherent power to compel refund of 
excess amount recovered.) 

(’13) 19 Ind Cas 439 (439)(Lah). (Refund of money 
by decree-holder to auction purchaser on sale 
being set pside.) 

(’24) 11 AIR 1924 All 718 (718, 719) : 46 All 767 
(DB). (Costs disallowed as being not necessary for 
tbe ends of justice.) 

f (’32) 19 AIR 1932 Cal 29 (31) : 58 Cal 1070(DB). 
(Ex parte decree set aside—Restitution under in¬ 
herent powers of Court.) 

(’33) 20 AIR 1933 All 117 (118) (DB). (Provincial 
Insolvency Act, 1920, S. 5—Adjudication annulled 


yet distribution ordered—Order set aside_Pay¬ 

ments under distribution order can be ordered to 
be refunded.) 

(’33) 20 AIR 1933 All 218 (221) : 55 All 221 (DB). 
(Decree rendered inoperative in a separate suit— 
Restitution may be granted under inherent powers 
though tbe terms of this Section do not apply.) 
t (’34) 21 AIR 1934 Mad 320 (322) : 57 Mad 849 
(DB). (Money improperly drawn out under deoree 
—Permission to draw subject to execution of bond 
undertaking to repay—Court bas inherent power 
to accord restitution.) 

(’34) 21 AIR 1934 Lah 322 (323). (Mesne profits 
not granted as possession was not wrongful.) 

(’34) 21 AIR 1934 Pat 150 (151) (DB). 

(’71) 7 Moo P C (N S) 314 (PC). 

(’26) 13 AIR 1926 All 274 (276). (Sale under prior 
mortgage decree—Subsequent sale under decree on 
subsequent mortgage to which the prior decree- 
holder and purchaser were parties — Court can 
order refund of the money received from the latter 
by the former.) 

(’ll) 35 Bom 255 (258) : 10 Ind Cas 818 (819) 
(DB). (Refund of money wrongly taken from 
Court.) 

(T3) 18 Ind Cas 144 (144) (Low Bur). (Property 
sold in execution held not liable for attachment in 
claim suit—Court can order restitution to success¬ 
ful claimant.) 

t (’87) 14 Cal 484 (486) (DB). 

(’14) 1 AIR 1914 Cal 692 (692) (DB). (Sale set 
aside on ground of fraud—Court has inherent 
power to grant mesne profits from auction pur¬ 
chaser.) 

(’05) 2 Cal L Jour 537 (539, 540) (DB). (Decree for 
confirmation of possession only — Deoree-holder 
obtaining possession in execution—Court can grant 
restitution under its inherent powers.) 

(’06) 33 Cal 927 (932, 934). (Respondent may be 
ordered to furnish security pending appeal.) • 

(’06) 3 Cal L Jour 181 (182) (DB). (Ex pa We decree 
set aside—Court has inherent power to order resti¬ 
tution.) 

(’07) 6 Cal L Jour G62 (666) (DB). 

(’16) 3 AIR 1916 Cal 241 (244) : 43 Cal 269 (DB). 
(Money deposited in Court wrongly withdrawn — 
Court bas inherent power to order restitution.) 

(’26) 13 AIR 1926 Lah 685 (687). 

*(’22) 9 AIR 1922 P C 269 (271) : 49 Ind App351: 

2 Pat 10 (PC). (Auction sale—Deposit of price by 
purchaser and subsequent discharge of incum¬ 
brance — Sale set aside — Judgment-debtor must 
refund deposit before claiming restoration of pos¬ 
session.) 
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Such powers will be exercised, where an application is not strictly within this section, 3 


<’16) 3 AIR 1916 Cal 264 (265) (DB). (Return of 
money taken from Court.) 

<’14) 1 A I R 1914 Cal 718 (719). (Auction sale — 
Court can order both judgment-debtor and decree- 
holder to return moneys taken from Court and pay 
it back to the purchaser.) 

+ (’22) 9 AIR 1922 Cal 28 (29, 30) (DB). (Re-call 
of money improperly paid out of Court.) 

(’66) 1866 Beng L R Sup Vol 605 (607) (FB). 

(’17) 4 A I R 1917 Lah 426 (428) : 1917 Pun Re 
No. 61. 

<’18) 5 AIR 1918 Mad 511 (512):41 Mad 316 (DB). 

(Interest was ordered to be paid.) 

<’28) 15 AIR 1928 Mad 945 (947) (DB). * 

<’08) 11 Oudh Cas 235 (236) (DB). (Mesne profits 
can be ordered.) 

<’23) 10 AIR 1923 Oudh 16 (17). (Execution 

wrongly ordered by Court.) 

(’17) 4 AIR 1917 Pat 495 (497) : 2 Pat L Jour 361 
(DB). (Sale set aside by first Court but upheld on 

appeal_ Purchase money withdrawn by auction 

purchaser on the setting aside of the sale can be 
recalled after the appellate order.) 

<’24) 11 AIR 1924 Pat 800 (801) (DB). (Executing 
Court delivering possession by wrong interpretation 
of decree — High Court holding interpretation to 
be erroneous—Court has inherent power to restore 
possession.) 

(’18) 46 Ind Cas 475 (476) (Rev) (Bur). 

(’24) 11 AIR 1924 Rang 181 ( 181 ): 1 Rang770(DB). 
(’07) 29 All 143 (144) (DB). 

(’02) 6 Cal W N 710 (712) (DB). 

(’06) 28 All 665 (669) (DB). (Return of the property 
and mesne profits.) 

<’37) 24 AIR 1937 Mad 178 (179) (DB). (Trial 
Court ordering defendant in pauper suit to pay 
court-fee—Appellate Court reversing order — Ap¬ 
plication claiming interest on refund of court-fee 
paid in trial Court in pauper suit is one under 
{Section 151.) 

(’38) 25 AIR 1938 Oudh 221 (223, 224) : 14 Luck 
180. (Though S. 144 doe3 not in terms apply to 
processes issued in contravention of the terms of 
S. 7 (1) (a), U. P. Encumbered Estates Act. such 
processes can bo set aside under the provisions of 
S. 151, C. P. Code.) 

+ (’38) 25 AIR 1938 Oudh 169 (170): 14 Luck 100 
(DB). 

<’3H) 25 AIR 1938 Pat 447 (448). (Third party claim¬ 
ant establishing title to property sold in execution 
—Order 6f Court directing decree-holder to restore 
purchase-money to auction purchaser comes under 
Section 151.) 

(’37) 24 AIR 1937 All 232 (234). (Restitution can 
be granted under S. 151, C. 1’. C., if it cannot be 
obtained in any other way.) 

(’39) 26 AIR 1939 All 60 (69) : ILR (1939) All 103 
(DB). 

(’30) 23 AIR 1930 Mad 630(639). (Disputebetween 
parties regarding land—Court intervening and issu¬ 
ing notice under S. 115, Cr. I’. C. — Receiver ap¬ 
pointed—Plaintiff getting possession from receiver 
for cultivation and putting himself under direction 
of court ns regards disposal of money realized 
from cultivation — Plaintiff getting possession in 


subsequent decree by Court — Decree set aside on 
appeal — Court held could pass just and proper 
orders for disposal of profits accrued to plaintiff.) 

+ (’35) 22 AIR 1935 Mad 783 (783) (DB). (Insol¬ 
vency of mortgagor—Payment by Official Receiver 
to first mortgagee—Objection by second mortgagee 
to rate of interest upheld on appeal — Court has 
power to order refund of excess payment.) 

(’35) 22 AIR 1935 Cal 90 (90) (DB). 

[See (’08) 4 Low Bur Rul 263 (264). 

(’32) 19 AIR 1932 Bom 428 (429). (Party obtain¬ 
ing copies from Banks under the Bankers' Books 
Evidence Act by order of Court — Order subse¬ 
quently vacated—Court ordered restitution of the 
copies to the Banks.)] 

[See also (’95) 22 Cal 501 (504) (DB).). 

3. (’42) 29 AIR 1942 Mad 472 (474) : ILR (1942) 
Mad 949 (DB). (P obtaining mortgage decree 
against D and in execution putting mortgaged pro¬ 
perty to sale and purchasing it himself—On deposit 
by D under O. 21, R. 89 sale set aside — T who 
held decree against P attaching portion of deposit 
and obtaining payment—Mortgage decree set aside 
on appeal by D —Court held could order restitution 
by ordering T to refund amounts withdrawn.) 

(’30) 17 AIR 1930 Pat 280 (281, 282) : 9 Pat 685 
(DB). (Execution sale set aside under O. 21 R. 90 

_Application for restitution comes under S. 151.) 

(’25) 12 AIR 1925 Mad 365 (366). 

(’33) 20 AIR 1933 Pat 564 (566) (DB). 

(’21) 8 AIR 1921 Nag 112 (113) : 17 Nag L It 62. 
(’27) 14 AIR 1927 Lah 635 (637). (Power of resti¬ 
tution is not limited to S. 144.) 

(’24) 11 AIR 1924 Lah 583 (584). (Power to grant 
restitution is not confined to this section.) 
f (’21) 63 Ind Cas 43 (44) (DB) (Lah). (Decree for 
possession — Execution stayed pending appeal — 
Appeal dismissed—Court can award mesne profits 
for the period the decree-holder was kept out of 
possession due to stay order.) 

(’30) 17 AIR 1930 Pat 473 (476) (DB). (Courtexer- 
cised inherent jurisdiction to restore the heirs to 
possession when possession was taken without 
notice to them.) 

+ (’31) 18 AIR 1931 Cul 779 (780) (DB). (Restitution 
under inherent jurisdiction, sale being set aside 
under O. 21 R. 92.) 

(’27) 14 AIR 1927 Lab 346 (347). (Mesne profits 
from date of decree up to the disposal of appeal 
can be granted in exercise of inherent power.) 

(’24) 11 AIR 1924 Rang 181 (181) : 1 Rang 770 
(DB). 

(’06) 33 Cal 927 (932) (1)B). 

*(”22) 9 AIR 1922 Cal 28 (29. 30) (DB). 

(’35) 22 AIR 1935 Cal 90 (90) (DB). (Section 144 is 
not exhaustive—Court has inherent power to pass 
such order as to do effective and complete justice 
between parties.) 

(’35) 22 AIR 1935 Mad 783 (783). (Variation or 
reversal of order—Restitution can be ordered under 
inherent power.) 

(’37) 24 AIR 1937 Mad 95 (96). 

(’34) 21 AIR 1934 Lah 1023 (1024). (Court has 
inherent power to grant restitution apart from 
Section 144.) 
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either under s. 151 or S. 47 of the Code. 4 

Illustrations. 

1. A purchases a property in a sale held in execution of a decree and obtains possession thereof. 
On the application of B , the judgment-debtor, the sale is set aside. B applies for restitution of 
possession and mesne profits from A. Does the application lie under Section 144? No : for.-no decree 
has been varied or reversed. But the restitution can be granted under Section 151, 6 on the principle 
that an erroneous act of the Court should not be allowed to do injury to the suitors. 6 

2. A obtains a decree against B and recovers the money due under the decree by execution. 
Subsequently it appears to the Court that B was dead at the time of the institution of the suit. The 
decree is a nullity and the Court, having levied execution while there was legally no decree, has 
inherent power to rectify the mistake and order restitution. 7 

There is one distinction between the exercise of the powers under s. 144 and the 
exercise of the Court s inherent jurisdiction. While the section is mandatory the exercise 

of the power under S. 151 depends upon the discretion of the Court which will be used 
only in the interests of justice. 8 

The inherent powers of a Court do not extend to convert an application which has 
nothing to do with restitution into one for restitution, 9 Nor does it extend to ordering 


(’39) 26 AIR 1939 All 66 (69) : ILR(1939) All 103 
(DB). (But where the relief claimed is not really 
I restitution and can appropriately be claimed in a 

suit, recourse cannot be had to the inherent powers.) 
(’39) 26 AIR 1939 Nag 101 (102): ILR (1939) Nag 
492. (Suit remanded — Meanwhile in execution 
defendant depositing sum which plaintiff withdrew 
— Fresh decree for lesser amount passed on remand 

— Defendant applying for refund of surplus_ 

Refund held could be granted under S. 151.) 

( 37) 24 AIR 1937 Mad 350 (151). (Ex parte decree 
set aside and retrial ordered—Execution taken out 
by mortgagee decree-holder prior to retrial—New 
decree awarding amount less than that realized by 
sale—Restitution granted under S. 151, C. P. C.— 
The setting aside of ex parte decree does not 
amount to reversal or variation nor does the new 
decree passed after retrial amount to reversal or 
variation of the original decree as that decree has 
been already set aside.) 

(See (T4) 1 AIR 1914 Lab 9 (11) : 1914 Pun Re 
No. 10 : 20 Ind Cas 203 (205) (DB). 

(TO) 6 Ind Cas 508 (oil, 512) (DB) (Cal).] 

4. (’42) 29 AIR 1942 All 14 (16). (Reversed on 
another point in AIR 1943 All 267.)' 
f (’20) 7 AIR 1920 Bom 12 (12):44 Bom 702 (DB). 

( Ex parte decree set aside — Property must be 
restored whether under S. 47 or this section.) 

(’33) 20 AIR 1933 All 218 (221) : 55 All 221 (DB). 
(Power under S. 151 will be exercised where it is 
necessary for preventing injustice and where it 
does not contravene any statutory provision.) 

(T9) 6 AIR 1919 Bom 175 (176):43 Bom 235(DB). 
Also see S. 47 Note 60. 

5. (’39) 26 AIR 1939 Lali 508 (508) (DB). (Order 
confirming execution sale set aside on appeal.) 

(T4) 1 AIR 1914 Cal 692 (692, 693) (DB). 

(18) 5 AIR 1918 Pat 52 (53) : 2 Pat L Jour 206 


(’94) 21 Cal 989 (997) (DB). (Mesne profits.) 

(T2) 14 Ind Cas 456 (457) (DB) (Cal). 

(’37) 24 AIR 1937 Mad 694 (695). (Mesne profits 
also can be awarded.) 

[ See also (T9) 6 AIR 1919 Bom 175 (176) : 43• 
Bom 235 (DB). 

(’36) 23 AIR 1936 Lah 497 (498,499). (Execution 
sale set aside—Court can order decree-holder to- 
refund purchase money to auction purchaser.)] 

6. f (’22) 9 AIR 1922 P C 269 (271) : 49 Ind App 
351 : 2 Pat 210 (PC). 

(’02) 6 Cal W N 710 (712) (DB). 

(’22) 9 AIR 1922 Nag 82 (84) : 18 Nag L R 24. 

7. (’33) 20 AIR 1933 Mad 888 (888). (Under S. 151, 
C. P. Code.) 

8. (T7) 4 AIR 1917 Cal 188 (192) (DB). (But the 
test of what is just must be determined with re¬ 
ference to the imperative requirements of the law 
applicable to the subject-matter.) 

(’37) 24 AIR 1937 Mad 178 (179) (DB). (Interest 
refused in view of peculiar circumstances of the 
case.) 

9. f (T7) 4 AIR 1917 Mad 453 (453) : 34 Ind Cas 
774 (775) (DB). 

(See also (’39) 26 AIR 1939 All 66 (69) : I L\R 
(1939) All 103 (DB). (Where the relief claimed is 
not really restitution and can appropriately be 
claimed in a suit, recourse cannot be bad to the 
inherent powers of the Court under S. 151.) 

(’37) 24 AIR 1937 Pat 647 (650) : 16 Pat 729 
(DB). (Decree against Hindu father and sons 
based on compromise — Sale of family property 
in execution — Purchase by decree-holder — Full 
satisfaction of decree entered — Subsequent suit 
by sons to declare compromise decree not binding 
on them—Decree releasing half share in property 
— Decree and sale remaining as a whole — 
Application by decree-holder for compensation 
not maintainable — Doctrine of caveat euiptor 
applied.)] 
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restitution against a person who is neither a party to nor bound by any order of the 
appellate or reversing Court. 10 

35. Revenue Court. — The jurisdiction to make restitution being inherent in 
all Courts, the principles of s. 144 will apply to Revenue Courts also. 1 

36. Revision. — No revision lies from an order on an application falling under 
S. 14 4, for such an order is appealable as a decree under S. 2 ( 2 ). 1 Where the Court refuses 
to order restitution in the exercise of its discretion in a case not falling within S. 144, the 
order is not open to revision." 

It has been seen in Note 31 that in cases of restitution not falling within S. 144 
there is a difference of opinion as to whether the order made amounts to a “decree.” 
Where the order is held not to amount to a decree and no other remedy is open, a 
revision will lie. 3 


Enforcement of 
liability of surety. 


145 . [S. 253.] Where any person has becpme liable 
as surety — 


(a) for the performance of any decree 3 or any part thereof, or 

( b ) for the restitution of any property taken in execution of a 

decree, 4 or 

(c) for the payment of any money, 6 or for the fulfilment of any 

condition imposed on any person, 6 under an order of the 


Court in any suit or in any proceedings consequent thereon, 
the decree or order may be executed against him, 7 to the extent to which 
he has rendered himself personally liable, 6 in the manner herein provided 
for the execution of decrees, and such person shall, for the purposes of 
appeal 12 be deemed a party within the meaning of section 47 : 

Provided that such notice 14 as the Court in each case thinks 
sufficient has been given to the surety. 

[ 1877, S. 253; 1859, S. 204; See S. 55 (4); O. 25 R. 1; O. 38 Rr. 2 


and 5; O. 41 R. 10; O. 45 R. 7.] 

Synopsis 


1. Legislative changes. 

2. Scope, applicability and object of the 

section. 

2 a.Security by person primarily responsible 
— Applicability of the section. 

2b.Security in favour of the Court—Applica¬ 
bility of the section. 

2c. “Has become liable as surety.” 

10. (’19) 6 AIR 1919 Mad 581 (581) : lT Mad 467 
(DB). (Order refusing to set aside execution sale 
reversed in appeal—Auction purchaser not party 
to proceedings — Claim to restitution not main¬ 
tainable.) 

Note 35 

1. ( 04) 26 All 149 (151, 152) (DB). (Restitution 
due in virtue of the modification in appeal of the 
decree of a Rent Court.) 

(’22) 9 AIR 1922 All 71 (72) : 44 All 283 (DB). 
(•67) 7 Suth W R 520 (521) (FB). 

(•90) 1890 Rent Act Rul No. 50. (1900 Jacob 


3. Security for the performance of any 

decree. 

4. Security for restitution of property taken 

in execution of a decree — Clause (b). 

5. Security for payment of money. 

6 . Security for fulfilment of any condition 

imposed on any person—Clause (c). 

6 a.Under an order of the Court —Clause (c). 


Reprint, page 84.) 

\ (’18) 46 Iud Cus 475 (476) (Rev) (Bur). 

Note 36 

1. See S. 115 of the Code and the Notes thereon. 
(’35) 22 AIR 1935 All 873 (875). 

2. (’l l) 1 AIR 1914 Lah 9 (11) : 1914 Pun Re 
No. 10 : 20 Ind Cas 203 (205) (DB). 

3. (’02) 1902 Pun Re No. 76, page 301 (304). 

(■34) 21 AIR 1934 Lah 108 (108). 

C07) 7 Suth W R 520 (521) (FB). 

(’85) 8 Mad 494 (495). (Order allowing inte¬ 
rest.) 


\ 



1210 [S 145 N 1] 


surety's liability 


6b. “In any suit or in any proceedings 
consequent thereon.” 

7. “The decree or. order may be executed 

against him.” 

8. “To the extent to which he has rendered 

himself personally liable.” 

9. Discharge of surety. 

9a. Surety, if can recover sum forfeited. 


10. Form of surety bond. 

10a. Enforceability of surety bond in execu¬ 
tion apart from the section. 

11. Maintainability of separate suit by or 

against the surety. 

12. Appeal. 

13. Limitation. 

14. Notice to surety. 


NOTE to the Synopsis. See the Notes indicated for the following topics: 


Appellate decree. See Note 3. 

Enforcement of surety bond. See Notes 8 and 11. 
Kx parte decree. See Note 3. 

Liability of legal representative of surety. See 
Note 9. 

Oral contract of suretyship. See Note 10. 
Proceedings. See Note 9. 


Refund of security money. See Notes 7 and 12. 
Registration. See Note 10. 

Revision. See Note 12. 

Such person shall be deemed a party. See Note 12. 

Surety bond — Whether to be in favour of Court. 
See Note 10. 

Surety under adjustment. See Note 6. 


1 . Legislative changes. — The present section has altered the law in the 
following respects: 

(1) The old section applied only to sureties for the performance of decrees. It 

did not apply to securities for the fulfilment of a condition imposed by an 
order of Court. It was also doubtful whether it applied to securities for 
the performance of appellate decrees and to securities for restitution of 
property taken in execution of a decree. It did not also apply to securities 
for payment of money which were not securities for the performance of 
decrees. The present section applies to all these kinds of securities. 

(2) The word “personally” has been newly added in the present section before 

the word “liable.” 

(3) The competency of an appeal from an order under this section is made 

clearer by the provision as to the surety being deemed a party for 
purposes of appeal. 

U) Notice under the present section need not be in ■writing. 


2% Scope, applicability and object of the section. — The object of this 
section is to provide a summary remedy for the enforcement of the liability of a surety 
who has given security for any of the purposes enumerated in the section. But for this 
section, the party for whose benefit the security has been given would have to file a 
separate suit to enforce the security. This section dispenses with the necessity of a suit 
and enables him to enforce the security by execution proceedings in the same manner as 
if the surety was a party to the decree or order in respect of which security has been 
given. 1 But the procedure provided by the section applies only to the extent to which the 

surety has rendered himself personally liable. 


2a. Security by person primarily responsible — Applicability of the 
section_A surety is one who takes upon himself, and guarantees the p erformance of, an 


Section 145 — Note 2 

1. (’-13) 30 AIR 1943 Mud 288 (291) : ILR (1943) 
Mud 509 (DB). (Object of S. 145, C. P. Code, up- 
ppurs to be twofold; it provides a summury remedy 
by way of an application available to the party en¬ 
titled to enforce tbe surety bond and at the same 
time confers on tbe surety proceeded against a 
right of appeal as if ho were a party within the 


meaning of S. 47, C. P. Code.) 

(•40) 27 AIR 1940 Mad 850 (852) (DB). (Surety can 
be proceeded against under S. 145 and not S. 144.) 

(’40) 1940 Nag L Jour 244 (245) (DB). (But for 
this section a suit would be necessary.) 

(•36) 23 AIR 1936 Lab 463 (464). (It does not 
matter that the name of the surety 19 not men¬ 
tioned in the decree.) 
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obligation which rests primarily upon another. The surety’s liability is an accessory one. 
Hence the section has no application unless the person sought to be proceeded against 
has taken upon himself the liability of another . l The liability need not be that of either 
the judgment-debtor or the decree-holder but it may be the liability of an officer of the 
Court. 2 Thus, this section applies to the enforcement of the liability of a person who has 
stood surety for a receiver. 3 See also Note 4. 


2b. Security in favour of the Court — Applicability of the section. — 
The security under this section is intended to be given to some named officer or other 
individual and not to be a mere undertaking to the Court. The Court is not-a juridical 
person. It cannot be sued. It cannot take property and as it cannot take property it 
cannot assign it. 1 Where therefore a security bond is executed in favour of the Court, 
this section has no application. But independently of this section it can be enforced by an 
order on an application to which the sureties are parties that the properties be sold unless, 
before a day named, the sureties find the money.” 

In the undermentioned case 8 a security bond was executed in favour of a certificate 
officer under the Bengal Public Demands Recovery Act in respect of a debt due by a 
certificate debtor to a certificate holder. It was held that the certificate officer who was 
deemed to be a Court under S. 57 of the Act, could not maintain a suit on the surety 
bond, and that the certificate holder as the beneficiary under the bond could sue on it. 


See also Note n. 


Note 2a 

1. (’39) 26 AIR 1939 Cal 316 (319) (DB). 

t (’16) 3 AIR 1916 Mad 521 (522) : 39 Mad 581 

(DB). 

(’33) 20 AIR 1933 Mad 691 (693): 56 Mad 989 (DB). 

2. (’39) 26 AIR 1939 Cal 316 (319) (DB). 

[See (’28) 15 AIR 1928 Nag 294 (294). (In this 
case it was only decided that in the particular cir¬ 
cumstances of the case the surety was a surety for 
a party to the suit and so the objection that the 
surety was not a surety for a party was ground¬ 
less. But the case does not decide the question 
whether this section will not apply unless the 
surety is a surety for a party to the suit.) 

(’16) 3 AIR 1916 Mad 521 (522) : 39 Mad 584 
(1)B). (The remark in this decision that the sec¬ 
tion contemplates proceedings against a third 
party who has given an undertaking for the due 
discharge of the obligations resting upon a party 
to tho suit only means that the section does not 
apply to the enforcement of the liability of the 
person on whom the primary responsibility lies.)] 

3. (’40) 27 AIR 1940 Rang 151 (151) (DB). 

(’15) 2 AIR 1915 Cal 331 (334) (DB). 

(’27) 14 AIR 1927 Rang 334 (334). 

(’20) 7 AIR 1920 Low Bur 58 (59) : 10 Low Bur 
Rul 236 (DB). 

Note 2b 

1. (’42) 29 AIR 1942 Lah 6 (10) (DB). (Correct 
course is to have a charge created either in favour 
of some actual person such as an olliccr of the 
Court or one of the parties.) 

(’39) 18 Pat 719 (722) (DB). 

2. (’39) 18 Pat 719 (722) (DB). (Judgment-debtor 
passing security bond in favour of and in name of 
presiding olliccr of Court, hypothecating immov¬ 
able property as security for satisfaction of decree 


— Decree-holder can enforce security bond and 
bring the properties to sale without his obtaining 
an assignment of the bond.) 

t (’19) 6 AIR 1919 P C 55 (59) : 42 All 158 : 46 
Ind App 228 (PC). 

(’33) 20 AIR 1933 Mad 691 (693) : 56 Mad 999 
(DB). 

(’33) 20 AIR 1933 Mad 342 (342). 

(’34) 21 AIR 1934 Cal 64 (67) : 60 Cal 1293 (DB). 
(’34) 21 AUt 1934 Mad 186 (188, 189) : 57 Mad 
688 (DB). (Assumed case.) 

(’34) 21 AIR 1934 Mad 262 (264) : 57 Mad 803 (DB). 
(•28) 15 AIR 1928 Bom 12 (47, 48) : 52 Bom 116 
(DB). 

(’24) 11 AIR 1924 All 105 (107) : 45 All 649 (DB). 
(’26) 13 AUt 1926 All 657 (658). 

(’28) 15 AIR 1928 All 527 (529) : 51 All 346. 

(’29) 16 AIR 1929 Rang 126 (127) : 7 Rang 352 
(D1J). 

(’29) 16 AIR 1929 Lah 393 (394). 

(’27) 14 AIR 1927 Mad 416(120) (DB). 
f (’95) 17 All 99 (102). 

(’16) 3 AIR 1916 All 57 (59, 60) : 38 All 327 (DB). 
(’24) 11 AIR 1924 Cal 485 (486, 487) : 51 Cal 150 
(DB). (The decision to the contrary in AIR 1919 
Cal 773 is not good law.) 

[Sec also (’36) 23 AIR 1936 Mad 5S9 (591). (The 
same procedure can be followed even where sub¬ 
sequent to the property being given as security, 
tho property is alienated to a third party inas¬ 
much as such alienation will be affected by the 
principle of lis pendens.)] 

Also see O. 34 R. 14, Note 4. 

3. (’37) 24 AIR 1937 Cal 625 (630) : ILlt (1937) 2 
Cal 698 (DB). (Certificate-holder’s suit not barred 
by the principle in (1861)30 L J Q B 265, Tweddle 
v. Atkinson.) 
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2c. Has become liable as surety.”—Where A was appointed commissioner 
to attach certain moveable property and keep it in custody and he after attaching such 
property locked the goods in a shop and appointed two] watchmen to look after the shop 

and locks, it was held that the watchmen could not be said to have become liable as 
sureties and that this section did not apply. 1 

, 3. Security for the performance of any decree-The old s. 253 used the 

™as whenever a person has before the passing of a decree in an original suit become 
liable as a surety, etc. Hence it did not apply to securities given subsequent to the passing 
of a decree 1 except when the bond expressly stipulated for its enforcement in execution. 3 
There was also a conflict of views between the Calcutta and the other High Courts as to 
whether the section applied to appellate decrees. 3 The present section makes it clear that 
it applies to securities for the performance of any decree whether original or appellate, 
and to all securities whether given before or subsequent to the passing of a decree. 4 The 
words of the section are wide enough to cover a case where an ex parte decree is set aside 
on security being given for the performance of the decree that may be passed at the 
re-hearing. 0 See also the undermentioned case. 6 

4. Security for restitution of property taken in execution of a decree 
— Clause (b). — Where during the pendency of an appeal against a decree, the decree- 
holder wishes to execute the decree, he may be allowed to do so under o. 41 R. 6 on his 
furnishing security for restitution, in the event of the decree being reversed, of any property 
taken in execution. The security in such a case is really a security for the performance of 
the appellate decree. Under the present section such a security can be enforced in 
execution. But this was disputed under the former Code. See Note 3. 


Note 2c 

I. (’33) 20 AIR 1933 All 385 (386). 

Note 3 

1. (’86) 8 All 639 (641) (DI3). 

(’81) 3 All 809 (811) (DB). 

(’84) 7 Mad 284 (287) (DB). 

(’08) 11 Oudh Cas 342 (343, 344). * 

(’97) 19 All 247 (248) (DB). 

(’06) 30 Bom 506 (507) (DB). 

(’08) 1908 Pun Re No. 143, page 664 (665) : 1908 
Pun W R No. 193, p. 722. (In this case the bond 
was held to fall within S. 336'(now S. 55) and en¬ 
forceable under that section.) 

(’05) 1905 Pun Re No. 50, page 180 (181). (Bond 
under S. 337A (O. 21 It. 40) — Though the lang¬ 
uage of S. 204 of the Code of 1859 (now S. 145) 
did not require that security must have been given 
before the passing of a decree, the cases decided 
under that Code also held that the section did not 
apply to securities given subsequent to the passing 
of a deoree.) 

(’71) 3 N W P II C It 88 (89) (DB). 

(’70) 13 Suth W It 35 (36) (DB). 

(’67) 7 Suth W It 329 (330) (DB). 

(’71) 1871 Pun lte No. 62, page 169 (170). 

(’76) 1876 Pun Re No. 75, page 154 (154) (DB). 

2. (’06) 4 Cal L Jour 311 (316). 

3. (’95) 22 Cal 25 (27, 28). (No.) 

(’95) 23 Cal 212 (216). (No.) 

(’88) 15 Cal 497 (501, 502). (No.) 

(’86) 12 Cal 402 (405, 406). (No—The words ‘in an 
original suit’ were not present in S. 204 of the 
Code of 1859—Hence that section was held appli¬ 


cable to sureties for the performance of appellate 
decrees, even by the Calcutta High Court.) 

(’78) 3 Cal L Rep 505 (507). (No.) 

(’78) 3 Cal 318 (319). (Bond given as security 
under S. 342 of 1859 Code (O. 41 R. 10) — Secu¬ 
rity can be enforced under S. 204 (S. 145).) 

(’72) 9 Beng L R App 17 (17). (By Act VIIIof 1859 
security for costs of appeal was expressly made 
realizable in execution.) 

('88) 12 Bom 411 (415). (Yes.) 

(1900) 25 Bom 409 (415). (Yes.) 

(’01) 3 Bom L R 549 (553). (Yes.) 

(’99) 23 Bom 478 (483). (Yes.) 

(’80) 2 All 604 (607) (FB). (Yes.) 

(’95) 17 All 99 (101, 102). (Yes.) 

(’09) 4 Ind Cas 1005 (1005) (Lab). (Yes.) 

(’06) 1906 Pun lte No. 109, page 387 (389) (FB). 
(This supersedes 1895 Pun Re No. 77 and 1886 
Pun Re No. 109.) 

(’06) 1906 Pun Re No. 125, page 469 (470)/ (Yes.) 
(’07) 4 Low Bur Rul 197 (199). (Yes.) 

(’89) 13 Mad 1 (5, 6). (Yes.) • 

(’14) 1 AIR 1914 Mad 328 (329) : 38 Mad 1120. 
(Dissenting from 15 Mad 203.) 

[See (’89) 16 Cal 323 (325, 326).] 

4. (’35) 22 AIR 1935 Lah 189 (190). (The expres¬ 
sion “any decree” is wide enough to cover a 
decree that has already been passed as well as a 
decree that may be passed after the person con¬ 
cerned has become liable as surety.) 

5. See (’89) 26 Cal 222 (224). 

6 . (’34) 21 AIR 1934 Mad 186 (189) : 57 Mad 688 
(DB). 
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Where moveable property is attached under o. 21 R. 43 of the Code, and the 
attaching officer makes over such property to a third person on his passing a security bond 
for the production of such property in Court when called upon, it has been held by the 
High Court of Madras in the undermentioned cases 1 that S. 145, cl. (h) has no application 
to the case, the reason being that this clause is prima facie intended for cases in which 
restitution is sought against a party who has taken the property in execution of the 
decree or order in his favour and that the custodian of attached property under o. 21 
R. 43 cannot be said to be a person who has “taken the property in execution of a decree.” 
The Allahabad High Court has also held in the undermentioned cases 2 that this section 
does not apply to the enforcement of the security bond in such a case. The Madras High 
Court in a later case, 8 the Nagpur Judicial Commissioner’s Court, 4 the Allahabad High 
Court in the undermentioned cases 5 and the Lahore High Court 6 have, on the other hand, 
held that section 145 will apply to such cases. 

In the undermentioned case, 7 the Calcutta High Court pointed out that a surety 
is a person who guarantees the performance of an obligation by another and held that a 
person to whom moveable property attached in execution is handed over for safe custody 
will be liable to be proceeded against under this section as a surety only if the primary 
responsibility for producing the thing when required rests on another person, say the 
officer of the Court who has attached it, and not where the responsibility is only that of 
the person giving security for the safe custody of the property. It is submitted that this 
view is correct. (See Note 2a.) / 

See also Note 6a. 


5. Security for payment of money. — See the following provisions of the 
Code under which such security is taken : 

(1) Section 55 sub-section (4) — Security on behalf of judgment-debtor 

arrested in execution. 

( 2 ) Order 25 Rule 1 — Security for costs of suit. 

(3) Order 32 Ride S — Security for costs by retiring next friend. 

(4) Order 3S Rule 2 —Security on behalf of person arrested before 

judgment. 

(5) Order 38 Rule 5 — Security in cases of attachment before judgment. 


(G) Order 41 Rule 10 — Security for costs of first appeal. 

(7) Order 45 Rule 7 — Security for costs of Privy Council appeal. 


6. Security for fulfilment of any condition imposed on any person _ 

Clause (c). — The old s. 253 applied only to securities for the performance of a decree. 
Hence it did not apply to securities for the fulfilment of a condition imposed upon a 


Note 4 

1. ( 20) 7 AIR 1920 Mad 321 (322) (DB). 

(’19) 6 AIR 1919 Mad G49 (049) (DB). 

(’26) 13 AIR 1926 Mad 1005 (1006) (DB). 

2. (’35) 22 AIR 1935 All 767 (769). (AIR 1933 All 
385 and AIR 1926 All 106 : 48 All 510 relied 
on.) 

(’20) 7 AIR 1920 All 245 (245) : 42 All 394. 

3. (’33) 20 AIR 1933 Mad 219 (220). 

4. f (’24) 11 AIR 1924 Nag 258 (262, 2G3):20 Nag 
L R 93 (DB). (Overruling AIR 1919 Nag 23 : 16 
Nag L R 178 and 13 C P L R 104.) 


[But see (’21) 8 AIR 1921 Nag 130 (131).) 

5. (’21) 8 AIR 1921 All 220 (220, 221). 

(’29) 16 AIR 1929 All 266 (2G6, 267) 

+ (’31) 18 AIR 1931 All 567 (568,571):54 All 263 
(FB). Impliedly overruling AIR 1926 All 406 : 
48 All 510.) 

C36) 23 AIR 1936 All 555 (557) (DB). 

6. (’28) 15 AIR 1928 Lali 181 (183) (DB) 

('321 136 Ind Cas 268 (269) (Lab). 

(’25) 12 AIR 1925 Lali 412 (413). 

[But see (’27) 28 Pun L R 525 (533) (DB). 
(Supurdar 13 not a surety under Section 145 > 

7. *(’39) 26 AIR 1939 Cal 316 (319) (DB). 
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person under an order of the Court. Thus, where certain documents were returned to the 
defendant in a suit on his furnishing security for their production in Court whenever 
required, it was held that the liability of the surety could not be enforced by summary 
proceedings under s. 253. 1 Similarly, where a judgment-debtor was arrested in execution 
of a decree but was released on security being given for his appearance in Court, it was 
held that s. 253 was not applicable to the case. 2 The decision in such cases would be 
different under the present Code. 3 

This section refers to a “condition imposed on any person” and not to “any other 
person” and is therefore applicable to a person who is a surety for himself just as much 
as to one who is a surety for some one else. 4 


6a. Under an order of the Court — Clause (c). — This clause will apply 
only where there is an order of the Court for the payment of money or for the fulfilment 
of any condition imposed on any person. Where the proceedings against the surety are 
not to enforce any decree or order of the Court, the section will not apply. 1 Where, under 
o. 21 R. 43, moveable property is attached and made over by the attaching officer to a 
third person on his passing a bond undertaking to produce the property in Court whenever 
required, it w*as held by the High Court of Madras in the undermentioned cases 2 that the 
liability of the surety arose not under any order of the Court but from an act of the 
attaching officer under an authority conferred on him by law r , and that therefore the 
section did not apply to such cases. Without adverting to this aspect of the question, a 
later case of the same High Court has laid down that S. 145 will apply to such cases. 3 

It was also held by the High Court of Madras in the undermentioned cases 4 that 
the ‘order’ referred to w ? as one enforceable through execution by one party to the suit 
or proceeding against another party thereto : where therefore security was given on 
behalf of the next friend of a minor under O. 32 R. 6 for withdrawing the latter’s money 
from Court, it was held that it was not done under any order of the Court in favour of 
one party enforceable against another party , but under an order passed for the protection 
of the minor’s interest against that minor’s own next friend and that therefore S. 145 did 
not apply to the case. In another case, 6 however, where a next friend of a minor plaintiff 
applied for withdrawing the minor’s money from Court to be utilized for purchasing 
Government Promissory Notes and depositing the same in Court and he was allowed to 
do so on security, it w'as held that S. 145 would apply and the security could be enforced 


in execution. 

Where attached properties are released on security that they will be produced 
when called for, there is no order “for the payment of any money or for the fulfilment of 
any condition imposed on any person/' the surety being liable to pay owing to default. 
The section does not apply to such a case. 0 


Note 6 

1. (’99) 22 Mud 268 (269) (DB). 

2. (’Si) 7 Mud 273 (274) (DB). 

(’95) i 9 Bom 694 (696) (DB). 

(1900) 1900 All W N 156 (157) (DB). 

[See (’70) 14 Suth W R 63 (65).] 

3. (17) 4 AIR 1917 Mud 237 (238). (Security 
under S. 55 (1) for production of judgment-debtor.) 

4. (’31) 18 AIR 1931 Rung 65 (65). 

Note 6a 

1. (’33) 20 AIR 1933 All 269 (272) : 55 All 346 
(l'B). 

2. (’26) 13 AIR 1926 Mud 1005 (1006) (DB). 

(’201 7 AIR 1920 Mud 321 (322) (DB). 


3. (’33) 20 AIR 1933 Mud 219 (220). 

4. (’18) 5 AIR 1918 Mad 661 (663):41 Mad 40 (DB). 

(’34) 21 AIR 1934 Mad 262 (263) : 57 Mad S03 

(DB). 

[See also (’36) 23 AIR 1936 Mad 953 (954). (A 
bond given to the Judge of a Court in pursuance 
of an order of the Cuurt under O. 32 R. 6, C. P. 
Code, must be enforced by a suit upon the bond 
—Such a bond is not enforceable by execution in 
the manner provided by Section 145, C.P. Code.)] 

5. f (’33) 20 AIR 1933 Mad 678(679): 56 Mad 687 

(FB). 

6 . (’26) 13 AIR 1926 Mud 1005 (1006). 

[See also (’33) 20 AIR 1933 Mad 342 (342).] 
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6 b. “In any suit or in any proceedings consequent thereon.” — The 
order imposing the condition must be passed “in any suit or any proceedings consequent 
thereon.” 1 A proceeding for the grant of letters of administration though it may take the 
form of a suit is not a “suit or a proceeding consequent thereon.” Hence, a surety under an 
administration bond does not come within the purview of this section. 2 But, can the section 
be applied by virtue of S. 141 of tho Code to such proceedings? In the undermentioned 
case 3 Kennedy, J. C., was of the opinion that it could be, while Rupchand Bilarara, A. J.C., 
was of the opinion that it could not, on the ground that S. 145 deals with something more 
than mere procedure , that it confers a substantive right of making a person, not a party 
to a pending suit, amenable to the jurisdiction of the Court in execution proceedings and 
that it, therefore, could not be applied to proceedings other than suits. See S. 141, Note 7\ 

Where the judgment-debtor deposited the decree amount into Court and the next 
friend of the minor decree-holder applied for withdrawing the money and for re-depositing 
it in the form of Government Promissory Notes, it was held that such an application 
was a “proceeding consequent on the suit” and that a surety for such re-deposit can be 
proceeded against under this section. 4 

7. “The decree or order may be executed against him.” — This section 
provides for the enforcement of the surety’s liability by execution against the surety of 
the decree or order in connexion with which the security was given. But the Court is not 
bound to issue execution against the surety. It has a discretion to refuse such execution. 1 
If execution is issued the Court cannot declare a forfeiture in favour of tho Government 
but the security money should be paid to the decree-holder. 3 The decree-holder must apply 
it towards the satisfaction of his decree and is not entitled to it over and above the decree 
amount as a solatium for delay brought about in the execution of his decree. 3 

The mere fact that the applicant for execution mentions the breach of one condi¬ 
tion in the security bond as having given him the right to apply for execution does not 
disentitle the Court from ordering execution if in tho course of the proceedings it finds 
that some other condition has been broken. 4 

The legality of the order for security cannot be questioned by the surety in the 
execution proceedings against him under this section. 5 

The Court has no power under the section to order the refund of moneys deposited 
as security. But refund can be ordered under section 151.° 

For the purpose of determining the jurisdiction of the Court to proceed against 
the surety, the same considerations will apply as if he were a judgment-debtor against 
whom a decree was being executed. 7 The section does not mean that the application for 


Note 6b 

1. (’28) 15 AIR 1028 Rang 249 (252):G Rang 474. 
(The proceedings for Hie grunt of letters of admi¬ 
nistration is not a suit.) 

(’26) 13 AIR 1026 Sind 35 (36) : 10 Sind L R 390 
(Dll). 

[Sec also (’25) 12 AIR 1925 Sind 25 (26): 17 Sind 
L R 257.J 

2. (’28) 15 AIR 1028 Rang 210 (252):G Rang 171. 

3. (’26) 13 AIR 1026 Sind 35 (36) : 10 Sind L R 
390 (DU). 

4. (’33) 20 AIR 1933 Mad 678 (678, 679) : 56 
Mad 687. 

Note 7 

1. (’22) 9 AIR 1922 Bom 310 (311) : 16 Bom 702. 


(’25) 12 AIR 1925 Rang 135(137):2 Rang567 (DB). 

2. (’12) 39 Cal 1048 (1050) : 16 Iud Cas 118 (119) 
(DB). 

(’36) 23 AIR 1936 Sind 211 (216) : 30 Sind L R 
177. 

[See also (’22) 9 AIR 1922 Bom 310 (310, 341) : 
16 Jiom 702.] 

3. (’21) 8 AIR 1921 Cal 550 (560) (DB). 

Also seo S. 55 Note 13. 

4. (’36) 23 AIR 1036 Sind 241 (246): 30 Sind L R 
177 (DB). 

5. (’36) 23 AIR 1936 Cal 143 (145). 

Also see O. 38 R. 5, Note 15. 

6. (’ll) 12 Ind Cas 692 (693) (DB) (Mad). 

(’26) 13 AIR 1026 Lali 514 (544). 

7. (’10) 1910 Nag L Jour 244 (246, 247) (DB). 
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execution against the surety must necessarily be in the form set out in O. 21 R. li. The 
section only means that the security can be enforced in any manner provided for the 
execution of decrees that is by arrest, attachment, etc. 8 

m 

8 . “To the extent to which he has rendered himself personally 
liable.” — The word personally” has been newly added in the present section. Under 
the former section there was a conflict of opinion as to whether the section applied to 
cases where the surety had not undertaken a personal liability but had merely given a 
charge on his property. 1 Under the present section it is clear that it applies only where 
the surety has rendered himself personally liable. 2 If therefore a security bond were 
given by the Government on behalf of the Secretary of State for India in Council, S. 145 
would not apply to the case, as the Secretary of State would not be personally liable 
under the bond. 3 For the same reason, where a surety bond does not create a personal 
liability but merely creates a charge or mortgage on the surety’s property, it cannot be 
enforced by proceedings under this section* Where, however, the charge on the surety’s 
property is declared by the decree itself, the liability can be enforced by executing the 
decree and no suit on the mortgage is necessary. 6 The reason is that in such a case the, 
surety is virtually in the position of a judgment-debtor. 6 

Where the surety makes himself personally liable and, in addition, charges his 
property, it is only the personal liability that can be enforced under this section. 7 The 
decree-holder may give up the mortgage and enforce the personal liability of the surety 
by attachment and sale of the property charged. 8 Order 34 R. 14 does not preclude such a 
course because there is no decree for the payment of money against the surety in such 
cases as required by that rule. 9 See also O. 34 R. 14, Note 4. 

Where a judgment-debtor himself gives his property as security, the property can 
be sold in execution under section 47. 10 


8. (’42) 20 AIR 1942 Sind 134 (135) : ILR (1942) 
Ear 79 (DB). 

Note 8 

1. (’17) 4 AIR 1917 All 104 (106) : 39 All 225 
(DB). (Observation of Banerji, J.) 

2. (’10) 3 AIR 1916 Cal 30 (30) (DB). 

(’34) 21 AIR 1934 Mad262(263):57 Mad 803 (DB). 

3. (’ll) 38 Cal 754 (775):9Ind Cas 862(872) (DB). 

4. (’19) 6 AIR 1919 P C 55 (59) : 42 All 158 : 46 
Ind App 228 : 22 Oudh Cas 212 (PC). 

+ (’17) 4 AIR 1917 All 104 (105, 106) : 39 All 

225 (DB). 

(’16) 3 AIR 1916 Cal 30 (31). (Equitable charge on 
Government Promissory note). 

+ (’28) 15 AIR 1928 Bom 42(48):52 Bom 72 (DB). 
(’34) 21 AIR 1934 Lab 138 (139) : 15 Lab 282 
(1'13). (Per Division Bench — Bond creating both 
personal liability and hypothecating property — 
Surety can be proceeded against under this section 

_ AIR 1929 Lab 393 followed.) 

(’36) 23 AIR 1936 All 549 (551) (DB). 

5. (’26) 13 AIR 1926 Cal 889 (891, 892) : 54 Cal 

1 (DB). 

(’28) 15 AIR 1928 Lab 209 (212). 

6. (’28) 15 AIR 1928 Lab 209 (210). 

7. (’34) 21 AIR 1934 Oudh 139 (140) : 9 Luck 
534 (DB). 

(’35) 22 AIR 1935 Oudh 510(514, 515) : 11 Luck 
449. (Surety bond executed by member of joint 
Hindu family containing personal covenant .— 


Personal liability of member is enforceable after 
his death against his son.) 

8 . (’15) 2 AIR 1915 Cal 533 (534) (DB). 

(’26) 13 AIR 1926Bom 279 (280):50Bom 339(DB). 
(*27) 14 AIR 1927 Mad 416 (420) (DB). 

(’17) 4 AIR 1917 Pat 489 (489) (DB). 
f (’16) 3 AIR 1916 All 57 (59) : 38 All 327 (DB). 
(’17) 4 AIR 1917 Pat 596 (596) : 2 Pat L Jour 
197 (DB). 

ISee also (’17) 4 AIR 1917 All 104 (106) : 39 
All 225.] 

9. (’17) 4 AIR 1917 Pat 596 (596) : 2 Pat L Jour 
197 (DB). 

(’16) 3 AIR 1916 All 57 (59,60) : 38 All 327 (DB). 
(’17) 4 AIR 1917 Pat 489 (489) (DB). 

See the following cases : 

(’28) 15 AIR 1928 Lah 802 (803, 804). (0.34 R.14 
not being applicable in the Punjab, it is no bar to 
the surety’s liability being enforced against the 
mortgaged property.) 

(’13) 18 Ind Cas 900 (904) (FB) (Cal). (Property 
already under attachment given as security— 0.34 
R. 14 i3 no bar to sale of property consequent on 
the attachment.) 

(’17) 4 AIR 1917 Cal 82 (83, 84). (But where a suit 
is brought on the security bond and a money de¬ 
cree is obtained therein, the mortgaged property 
cannot be sold under the decree as O. 34 R. 14 
clearly applies.) 

10. (’24) 11 AIR 1924 Cal 485 (487) : 51 Cal 150 
(DB). 
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A surety for costs payable by a party to a suit is personally liable for the costs 
and the mere fact that he deposits a certain amount by way of security does not exclude 
his personal liability. 11 

The surety’s liability is co-extensive with that of the judgment-debtor and he is 
jointly and severally liable with the judgment-debtor for the decree amount. A decree 
against the principal can, in fact, be treated as a decree against him. 12 Hence, the party 
for whose benefit security has been given is not bound to execute the decree against tho 
judgment-debtor before proceeding against the surety, 13 except where the decree otherwise 
provides. 14 Within the limits prescribed by the security bond, the surety’s liability extends 
to any amount recoverable from the judgment-debtor. 15 Where a surety undertakes a 
liability not contained in the decree, he cannot afterwards dispute it. 16 The fact that 
security has been given does not take away any legal rights which the decree-holder may 
otherwise have. Hence, where security has been given by the judgment-debtor, the decree- 
holder is not bound to proceed only against the properties specified in the security bond 
but is entitled to attach and sell any property of the judgment-debtor which he could 
otherwise have proceeded against. 17 Where a Hindu father has become liable as a surety 
under this section, the liability can be enforced by execution proceedings under this section 
against the sons’ share in the joint family property to the same extent as if a decree had 
been passed against tho father. 18 


9. Discharge of surety—The question whether a surety has incurred liability 
under his bond depends upon the terms of the bond. 1 Where there is a doubt about its 


(’18) 5 AIR 1918 RIad 442 (442): 41 Mad 327 (DB). 
(’75) 2 Ind App 219 (233) (PC). 

(’30) 17 AIR 1930 Pat 108 (109) : 8 Pat 801 (DB). 
| (’03) 30 Cal 1060 (1063). 

NOTE. — Decision to contrary in 32 Cal 494 is not 
sound law especially in view of the Privy Council 
decision in 2 Ind App 219 (PC). 

11 . (’32) 19 AIR 1932 RIad 188 (188) (DB). 

12 . (’34) 21 AIR 1934 Bom 252 (254) : 58 Bom 
485 (DB). 

038) 25 AIR 1938 Nag 148 (149) : ILK (1939) Nag 
536 (DB). (Section 145 permits the execution of a 
decree (passed against a stranger) against tho surety 
as though it were a decree passed against the surety 
—It may be that he is a party only for a limited 
purpose ) 

13 . (’33) 20 AIR 1933 Nag 287(289). (Tbisscction 
must be read with S. 128 of the Contract Act.) 

(’29) 16 AIR 1929 Lah 393 (394). 

(’13)7 Sind L R 19 (20) : 20 Ind Cus 540 (541) 
(DB). 

026) 13 AIR 1926 All 657 (G57) (DB). 

029) 16 AIR 1929 Lah 205 (206). 

025) 12 AIR 1925 Lah 552 (555). 

I (’21) 8 AIR 1921 Nag 99 (100). 

14. 027) 14 AIR 1927 Lah 846 (846). (C/. AIR 
1928 Lah 209.) 

079) 4 Cal 331 (33 4) (PC). 

(’95) 19 Bom 578 (581) (DB). (Partition decree— 
Judgment-debtor depositing in Court property in 
obedience to decree—Execution must first proceed 
against property.) 

[ See also (’32) 19 AIR 1932 P C 131 (133) (PC). 
(Surety for deficiency in mortgage suit pending 
appeal — Surety liable only after hypotheca is 
exhausted and deficiency determined.)] 


15. 029) 16 AIR 1929 All 905 (906) (DB). 

(’07) 30 RIad 167 (168) (DB). (Decree against judg¬ 
ment-debtor for Rs. 5000 and against surety for 
Rs. 3000. Amounts received on rateable distri¬ 
bution of assets recovered from judgment-debtor 
plus amount recoverable from surety must not 
exceed Rs. 5000.) J 

(, * 9 > AI * 19 ?9 Lah 386 (387). (Supurdar’s 
liability not limited to price of article but extends 
to decree amount.) 

(’16) 3 AIR 1916 Pat 66 (67). (Surety for removal 
of attachment—Surety’s liability extends to decree 
amount.) 

t (’99) 23 Bom 478 (483, 484) (DB). (Surety not 
liable where liability expressly excluded.) 

(’10) 5 Ind Cas 139 (141) (DB) (Cal). (Surety liable 
for sale expenses and pouudage fees.) 

16. (’27) 14 AIR 1927 RIad 416 (421) (DB). (Relying 

on 2 Ind App 219 (PC).) 1 y 

[But see (’25) 12 AIR 1925 Pat 128 (129) (DB1 1 

17. (’18) 5 AIR 1918 Pat 384 (385) (DB). J 

18. (’38) 25 AIR 1938 Nag 148 (149) : ILR (19391 

Nag 536 (DB). ' 

(’35) 22 AIR 1935 Oudh 510 (514, 515) : H Luck 
4 49 (DB). ' ,jUCk 

Note 9 

1. Sec the following cases : 

(’ 42) 29 AIR 1042 Lah G (9) (DB). (Moveable and 
immovable proper ties charged— Dotui Is of moveables 

sufficient to identify them not given _ Bond held 

created personal liability with charge upon specific 
immovable property.) \ * 

(’14) 1 AIR 1914 Low Bur 54 (55). 

(’33) 20 AIR 1933 RIad 360 (361, 362) 

(’16, 3 AIR 1916 Lah 169(170). (Suroiyforappoar- 
ance of defendant—Notice not reaching defendant 
— Defendant not appearing—Surety not liable.) 
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construction, it must be considered in the light of the order directing security to be given . 3 
A security bond must be construed strictly , 3 A surety cannot be held liable except to the 
extent to which he is clearly bound* , “ 1 ' 

Where a surety guarantees the performance of any decree that might be passed 
against a party, and the bond is not expressly limited to the Court's decree, the bond 
must be taken to have reference to the ultimate issue of the suit . 6 Thus, it will extend 


(’70) 14 Suth W R 410 (411) (DB). (Security for 
restitution of property taken in execution — No 
execution held — Surety not liable though decree 
reversed.) 

(’87) 14 Cal 757 (760) (DB). (Obligation to produce 
debtor not discharged by his voluntary appearance 
in Court for his own purposes and then disappear¬ 
ing.) 

(’17) 4 AIR 1917 Mad 237 (238, 239) (DB). (Surety 
to produce debtor in Court — Bond providing for 
notice to surety—Surety may waive notice.) 

(’18) 5 A I R 1918 Lah 134 (135). (Bond making 
surety liable if dispute not settled — Surety not 
liable if dispute is compromised.) 

(’28) 15 AIR 1928 Lah 974 (975). (Surety to pro¬ 
duce judgment-debtor on a day fixed — Decree- 
holder absent on that day—Surety is not exempt.) 

(’21) 8 A I R 1921 Pat 72 (73) : 5 Pat L Jour 417 
(DB). (Surety for debtor filing insolvency petitions 
—Failure of debtor to do so within the prescribed 
time—Surety liable.) 

(’28) 15 AIR 1928 Lah 696 (697). (Surety to pro¬ 
duce judgment-debtor on a particular day—Court 
closed on that day—Surety not bound to produce 
on any other day.) 

(•24) 11 AIR 1924 Lah 490 (491, 492). (Surety for 
appearance of debtor on any hearing till final deci¬ 
sion — Judgment-debtor appearing and obtaining 
an adjournment—Judgment-debtor not appearing 
at adjourned hearing—Surety is liable.) 

(’31) 18 AIR 1931 All 243 (244) : 52 All 1014. 
(Surety for production of judgment-debtor—Judg¬ 
ment-debtor produced on the due date — Surety 
not liable for further default.) 

(’25) 12 AIR 1925 Rang 209(209): 3 Rang 53(DB). 
(Operative portion of bond and not recital controls 
its meaning.) 

(’24) 11 AIR 1924 Rang 347 (347). (Surety to pro¬ 
duce debtor obtaining adjournment on false affi¬ 
davit and producing debtor on the adjournment 
date — Surety is released though he may be pro¬ 
ceeded against criminally.) 

(’32) 19 AIR 1932 Mad 188 (188) (DB). 

(’18) 5 AIR 1918 Cal 488 (489) (DB). (Security on 
behalf of claimant of attached property.) 

(’37) 24 AIR 1937 Rang 189 (192). (Preliminary 
decree on mortgage — Agreement between judg¬ 
ment-debtor and creditor to pay mortgage amount 
by instalments and on failure of one instalment, 
creditor to bring to sale mortgaged property—Sons 
of judgment-debtor also binding themselves as 
sureties to make up deficiency—Failure of debtor 
to pay instalment but property not brought to sale— 
Creditor proceeding against mortgagor and surety 
—No liability held attached to surety until mort¬ 
gage property was sold.) 

(’38) 25 AIR 1938 Nag 259 (261) : I L R (1939) 
Nag 276 (DB). (Appeal by judgment-debtor against 


decree — Execution stayed on judgment-debtor’s 
providing surety for due performance of any decree 
likely to be passed against him by Appellate Court 
—Surety using Form No. 3, Appendix G instead of 
Form No. 2, Appendix G of First Schedule to C. P. 

Code—Appeal and second appeal dismissed_ Held t 

surety not liable unless bond was corrected.— 
Decree-holder directed to pursue remedy first 
against judgment-debtor.) 

(’34) 21 AIR 1934 Pat 176 (178) )DB). 

(*37) 24 AIR 1937 Mad 229 (231). (Surety for res¬ 
titution of property — Bond-making surety liable 
if both the defendants succeeded in appeal—Only 
one defendant succeeding—Surety not liable.) 

(’35) 22 AIR 1935 Lah 145 (146). (Where the 
surety undertook to produce the judgment-debtor 
on every date fixed and the first date on whioh the 
judgment-debtor absented himself was fixed by 
the Court in the presence of the judgment-debtor 
and the surety for the production of a protection 
order— Held , there was no need to give the surety 
specific notice to produce the judgment-debtor on 
that day.) 

[See (’39) 26 AIR 1939 Lah 368 (368) : 41 Pun 
L R 282 (283) (DB). (Judgment-debtor not told 
to appear personally on a particular day—Surety 
is not liable unless notice to produce is given.)] 

2. (’34) 21 AIR 1934 Mad 186 (188) : 57 Mad 688 
(DB). 

(’34) 21 AIR 1934 Cal 569 (570) : 61 Cal 890(DB). 
t (’32) 19 AIR 1932 P C 131 (132) (PC). 

(’38) 25 AIR 1938 Nag 76 (75, 76) : I L R (1939) 
Nag 371. (Surety bond under S. 17 (1), Provincial 
Small Cause Courts Act — Decree set aside and 
new decree passed — Surety discharged as soon as 
ex parte decree was set aside.) 

[See also (’37) 24 AIR 1937 Mad 229 (231). (In 
case of ambiguity construction favourable to 
surety to be adopted.) 

3. (’42) 1942 Nag L Jour 39 (40, 41). 

(’41) 28 AIR 1941 Mad 151 (152). 

(’34) 21 AIR 1934 Lah 401 (401) (DB). 

4 . (’28) 15 AIR 1928 Bom 42 (46) : 50 Bom 72 
(DB). (Bond covering liability of only one defen¬ 
dant—Obligation cannot be extended to others.) 

5. (’32) 19, AIR 1932 Cal 858 (860): 59 Cal 1450 (DB). 

(’35) 22 AIR 1935 Lah 21 (23). (Temporary injunc¬ 
tion—Discharge of, on producing surety — Bond¬ 
making surety responsible for decretal amount if 
suit not dismissed—Suit decreed — Decree paid— 
Appellate Court enhancing decretal amount — 
Surety is liable to pay the enhanced decretal 
amount.) ^ 

[See also (’41) 28 AIR 1941 Nag 61 (63) : I L B 

(1942) Nag 189. (Surety bond to prevent attach¬ 
ment before a judgment—Dismissal of claim for 
default and subsequent restoration — Surety not 
absolved.)] k 
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to a decree passed on appeal , 6 or on remand by the Appellate Court , 7 or on a restoration 
of the suit dismissed once for default® It will apply even to a consent decree provided 
there is no fraud or collusion in obtaining it 9 and provided that such decree is not 
excluded by or is not outside the scope of the security bond . 10 

But where an attachment before judgment is removed on security being furnished 
under o. 38 R. 5, the surety’s liability comes to an end on the dismissal of the suit by the 
original Court. 11 The reason is that under O. -38 R. 9, if no security had been given, the 
attachment before judgment would itself have come to an end on the dismissal of the 
suit. But it has been held in the undermentioned cases 12 that the liability extends to 
the appellate decree also. The liability cannot, however, apply to a different proceeding 
altogether. Where a person gives security for production of property in one suit, he 
cannot be called upon to produce it in another. 13 As regards the liability and discharge 
of a surety under S. 55 (4), see Note 12 on s. 55 and the undermentioned cases. 14 

Section 17 of the Provincial Small Cause Courts Act requires that a defendant 
applying to set aside an ex parte decree should furnish security for the performance of the 
decree. It has been held that the security only applies to the ex parte decree itself in case 
the application should fail. Hence, where the ex parte decree is set aside the surety is 
discharged and he is not liable in respect of the decree that may be passed subsequently . 16 

A surety for the appearance of judgment-debtor is discharged if the judgment- 
debtor is in jail for a criminal offence and cannot be produced on the required date. 16 A 
surety for the appearance of the judgment-debtor if a particular pending proceeding is 
dismissed, is discharged if on the dismissal of such proceeding the judgment-debtor 


6. (’20) 7 AIR 1920 Bom 331 (331) : 44 Bom 34 
(DB). (Surety in a trial Court must be deemed to 
have contemplated appeal which is an ordinary 
incident of litigation.) 

(’32) 19 AIR 1932 Mad 188 (188). 

(’27) 14 AIR 1927 Rang 321 (321) : 5 Rang 49G 
(DB). 

t (’19) 6 AIR 1919 P C 55 (57) : 42 All 158 : 46 
Ind App 228 : 22 Oudh Cus 212 (PC). 

('73) 10 Bom 1ICR1 (3). 

(’37) 24 AIR 1937 All 682 (681). 

[But see (’34) 21 AIR 1934 Mad 13 (14).] 

7 . (’78) 2 Bom 654 (657) (DB). 
t (’78) 3 Bom 204 (206) (FB). 

8. (’41) 28 AIR 1941 Nag 61 (63): ILR (1942) Nag 
189 

C32) 19 AIR 1932 Cal 858 (860): 59 Cal 1450 (DB). 
(’35) 22 AIR 1935 Mad 365 (367) : 58 Mud 721 
(FB). 

9 . (’32) 19 AIR 1932 Cal 858 (863) : 59 Cal 1450 
(DB). 

t(’35) 22 AIR 1935 Nag 16 (19): 31 Nag LR 172. 
(’37) 24 AIR 1937 Cal 452 (454) (DB). (Compro¬ 
mise decree granting instalments.) 

10. (’32) 19 AIR 1932 Pat 313 (314) : 11 Pat 590 
(DB). (Compromise against implied terms of secu¬ 
rity bond—Surety is discharged.) 

t (’33) 20 AIR 1933 Mad 309 (310) : 56 Mad 625 
(DB). 

(’37) 24 AIR 1937 Lab 34 (35) : I L R (1937) Lab 
59 (DB). 

11. (’15) 2 AIR 1915 Mad 653 (654) (DB). 

(•15) 2 AIR 1915 Lah 217 (218). 

(’10) 8 Ind Cas 980 (981) (Low Bur). 


(’10) 5 Low Bur Rul 156 (157): 5 Ind Cas 985(986). 

(’27) 14 AIR 1927 Rang 316 (316) : 5 Rang 494. 

(•27) 14 AIR 1927 Rang 310 (310, 311) : 5 Rang 
492 (DB). 

12. (’37) 24 AIR 1937 All 682 (684). (Surety bond 
in general terms and not limited to deoree of trial 
Court—Surety is liable to satisfy decree though 
passed on appeal.) 

(*37) 24 AIR 1937 Sind 272 (272) : 31 Sind L R 
165 (DB). (Surety bond under O. 38 R. 5—Suit 

dismissed by trial Court but decreed in appeal _ 

Surety iB not discharged.) 

(’36) 23 AIR 1936 Rang 342 (344): 14 Rang 361 
(DB). (Suit decreed in trial Court dismissed in 
first and second appeals but decreed in Letters 
Patent appeal—Surety is liable—AIR 1927 Rang 
310: 5 Rang 492 distinguished.) 

(*27) 14 AIR 1927 Bom 84 (85): 51 Bom 31 (DB). 

(’88) 12 Bom 71 (76) (DB). (Where however the 
bond limits the amount for which the surety shall 
be liable to the amount of the first Court’s deoree, 
his liability cannot be enhanced though the ap¬ 
pellate decree is for a higher amount.) 

13. (’ll) 28 AIR 1941 Nag 339 (342) ; ILR 
(1942) Nag 198. 

(’24) 11 AIR 1924 All 64 (65). 

14. (*24) 11 AIR 1924 Pat 487 (488) (DB). (Liabi¬ 
lity under S. 55 (4) enures to the benefit of the 
Court as well us to that of the decree-holder.) 

(’13) 21 Ind Cas 612 (G13, 614) (DB). (Cal). 

15. f (’36) 23 AIR 1936 All 593 (593). 

(’38) 25 AIR 1938 Nag 75 (75, 76) : ILR (1939) 
Nag 371. 

16. (’23) 10 AIR 1923 Rang 26 (26): 4 Upp Bur 
Rul 99. 
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surrenders himself before the Court. 17 Where a judgment-debtor is released on security, 
but owing to the default of the decree-holder the execution petition is dismissed and the 
surety discharged, the liability is not automatically revived by the mere restoration of the 
execution petition. 18 It has been held in Rangoon 10 that where the surety has bound 
himself to make the judgment-debtor pay the decree amount on a specified date, or, in 
default, to pay it himself, the judgment-debtor’s death before the prescribed date does not 
end the surety’s liability. This view has, however, been dissented from in the under¬ 
mentioned case. 20 A surety under o. 38 R. 5 (attachment before judgment) is not discharged 
by the death of the defendant pending the suit where the cause of action survives against 
the legal representative and the legal representative is brought on the record. 21 But where 
a person who is not the legal representative is brought on the record and a decree is passed 
against the estate of the deceased, neither the legal representative nor the surety is bound 
by the decree. 22 

The surety’s liability being co-extensive with that of the principal debtor, the 
extinction or diminution of the latter's liability operates as a discharge of the surety to a 
corresponding extent. 23 Conversely, a surety is bound as long as the judgment-debtor is 
bound. Hence, when the decree is sought to be executed against the surety, no uncertified 
payment by the judgment-debtor can be recognized by the executing Court 24 [o. 21 R. 2 (8)]. 
The Sind Court has expressed a contrary view on this point. 25 

Where the Court varies the terms of the security bond without the surety’s 
consent, the surety is discharged. 26 But where the variation is obviously for the benefit 
of the surety, he is not discharged. 27 Similarly, if the Court in whose favour the surety 
bond is executed is not in the least responsible for the change in the situation of the 
surety, the surety is not entitled to ask the Court to relieve him of his obligation 
under the bond on the ground that the decree-holder has arrived at a certain arrangement 
with the debtor. 28 


[But see (’22) 9 AIR 1922 All 390 (390): 44 All 
171 (DB). (Where surety knew at the time of 
entering into the bond about the impending im¬ 
prisonment, he cannot claim to be discharged by 
such imprisonment.)] 

17. (’33) 20 AIR 1933 Cal 337 (338) (DB). 

18. (’34) 21 AIR 1934 Lah 349 (351). 

[See (’37) 24 AIR 1937 Mad 721 (723). (A surety 
who secures the release of an arrested judgment- 
debtor by undertaking to produce the judgment- 
debtor whenever called upon by the Court until 
the execution petition is finally disposed, cannot 
claim to be discharged from his liability on such 
a dismissal of the execution petition; he con¬ 
tinues liable, and his liability can be enforced in 
the subsequent application for revival.) 

19. (’10) 8 IndCas 985 (98G) (Low Bur).) 

20. (’23) 10 AIR 1923 Rang 26 (26): 4 Upp Bur 
ltul 99. 

21. (’16) 3 AIR 1916 Bom 55 (56): 41 Bom 402 
(DB). 

(’24) 11 AIR 1924 Lah 428 (429). 

Also see O. 38 R. 5 Note 15. 

22. (’27) 14 AIR 1927 Bom 63 (65): 50 Bom 802 
(DB). 

23. (’70) 13 Suth W R 403 (406) (DB). (Decree 
against judgment-debtor being setasido in appeal.) 

(’88) 12 Bom 71 (76) (DB). (Decree against princi¬ 
pal debtor being reversed in appeal.) 


(’23) 10 AIR 1923 Mad 340 (341, 344) (DB). (Exe¬ 
cution by merger of estates of principal debtor and 
creditor.) 

(’76) 25 Suth W R 250 (251) (DB). 

(’95) 19 Bom 578 (581) (DB). (Debtor himself per¬ 
forming one portion of obligation—Surety liable 
only for the rest.) 

[See (’40) 27 AIR 1940 Bom 247 (249): I L R 
(1940) Bom 387 (DB). (The liability of a surety 
is co-extensive, but is notin the alternative.Both 
the principal debtor and the surety are liable at 
the same time to the creditors.) 

24. (’23) 10 AIR 1923 Cal 313 (313) (DB). 

(’26) 13 AIR 1926 Mad 674 (675): 49 Mad 325 

(DB). 

25. (’26) 13 AIR 1926 Sind 105 (107): 20 Sind 
L R 362. 

26. (’26) 13 AIR 1926 Bom 565 (566) (DB). 

27. (’26) 13 AIR 1926 Sind 105 (108) : 20 Sind 
L R 362. 

28. + (’35) 22 AIR 1935 Nag 258 (263, 264) : 31 
Nag L R (Sup) 83 (DB). (The obligation which a 
surety incurs under the bond which he gives 
to the Court under the Code of Civil Procedure is 
excluded from the definition of a contract of 
guarantee” as contained in the Contract Act, ana 
the provisions of Ss. 133 to 139 of the Act, cannot 
be made applicable to the bond given by a surety 
to the Court. The liability of the surety under 
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Is the surety discharged by the failure of the creditor to sue the principal debtor 
■within the period of limitation? Yes, according to Allahabad, 20 Rangoon 30 and Nagpur. 31 
No, according to Bombay, 32 Calcutta 33 and Madras. 84 The conflict is due to this reason. 
Under S. 134 , Contract Act. any omission of the creditor, the legal consequence of which 
is the discharge of the principal debtor, operates as a discharge of the surety. Under 
S. 137 the mere forbearance of the creditor to sue the principal debtor does not discharge 
the surety. According to the first group of Courts mentioned above, S. 134 is the section 
applicable to such cases ; while according to second group it is S. 137. In a later decision 
of the Allahabad High Court 36 it has been held that S. 134 of the Contract Act does not 
apply to a security bond executed in favour of the Court. 

A contract 36 between the creditor and principal debtor, by which the creditor 
promises to give time to, 37 or not to sue, 38 the principal debtor, discharges the surety unless 
the surety assents to such contract. 30 Is the surety under this section discharged by the 
creditor entering into a compromise with the principal debtor ? The answer to this 
question depends on the terms of the security bond. 40 

Under Ss. 142 and 143 of the Contract Act. 1872, a security which the creditor has 
obtained by misrepresentation or silence as to material circumstances is invalid. A surety 


such a bond may, however, be determined by the 
Court it it has itself been responsible for a change 
in the situation which materially affects the terms 
of the surety bond.) 

[See also (’36) 23 AIR 1936 Lab 170 (-171).] 

29. f (*02) 24 All 504.(508) (OB). 

(’89) 11 All 310 (313) (DB). 

(’86) 8 All 259 (261) (DB). 

[See (’16) 3 AIR 1916 Pat 203 (204) : 1 Pat 
L Jour 497. (The Patna High Court without 
deciding the point has expressed a leaning to the 
Allahabad view.)] 

30. (’96) 2 Upp Bur Rul 308 (310). 

[See also (1900) 1 Low Bur Rul 150 (150). 
(Waiver of claim against principal debtor — By 
virtue of S. 134, Contract Act, surety is dis¬ 
charged.)] 

31 . (’06) 2 Nag L R 42 (44). 

32. (’25) 12 AIR 1925 Bom 24 1 (245) : 49 Bom 
202 (DB). 

(’81) 5 Bom 647 (652) (DB). 

33 . (’86) 12 Cal 330 (333) (DB). 

[See (’36) 40 Cal W N 465 (467). (The mere fact 
that an execution against the principal judgment- 
debtor has been allowed to be barred by lapse of 
time is no ground for the release or discharge of 
the surety.)] 

34 . (’10) 33 Mad 308 (310) (DB). 

35. (’36) 23 AIR 1936 All 549 (552) (DI3). 

36 . See S. 136, Contract Act. 

37. (’27) 14 AIR 1927 Cal 239 (240) (DB). 

(’32) 19 AIR 1932 Pat 313 (314): 11 Pat 590 (DB). 
(’33) 20 AIR 1933 Mad 309 (312) : 50 Mad 625 
(DB). 

(’79) 4 Cal 331 (336) (PC). 

(’79) 4 Cal 132 (134) (DB). (Acceptance of interest 
in advance operates as promise to give time.) 

(’37) 24 AIR 1937 Mad 584 (585). (But there is 
one exception to this general rule and that is when 
the decree-holder gives concession to the judgment- 
debtor, but his right to proceed against the surety 
is specifically reserved.) 


[See (’36) 23 AIR 1936 Mad 576 (580). (Receiver 
appointed under consent order—Security for due 
discharge of his duties—Consent order providing 
that on default being made by receiver plaintiff 
to have another person appointed as receiver — 
Receiver making default—Plaintiff granting time 
to receiver — Surety discharged as contract was 
varied.)] 

[Sec also (’39) 26 AIR 1939 Lab 368 (368) : 41 
Pun L R 282 (283). (Judgment-debtor given time 
after time to pay decree without surety’s consent 
— Surety is not liable.)] 

[See however (’39) 26 AIR 1939 Mad 76 (76). 
(Surety for judgment-debtor undertaking to pay 
up if latter’s application to set aside ex parte 
decree failed — Surety not discharged by Court 
giving time to judgment-debtor.)] 

[But see (1900) 22 All 351 (352) (DB). (The 
agreement to give time must be supported by 
consideration.)] 

38. See (’26) 13 AIR 1926 All 657 (658). (Mere col¬ 
lusion not amounting to such contract is not 
enough.) 

39. (’01) 23 All 137 (147) : 27 Iud App 168 (PC). 
(Surety may bavo consented that the dealings 
between the creditor and the principal debtor 
shall not affect his liability.) 

40. (’31) 18 AIR 1931 Bom 55 (56) : 55 Bom 97 
(DB). (Terms not excluding compromise decree.) 

(’94) 1894 Bom P J 25 (25, 26). (Do). 

(’28) 15 AIR 1928 Cal 177 (178) : 55 Cal 91 (DB). 
(Decreo on award by arbitrator—Bond construed 
as providing only for decree after contest.) 
t (’20) 7 AIR 1920 Mad 355 (357) : 43 Mad 272 
(DB). (Terms not limiting liability to contest 
decree.) 

(’26) 13 AIR 1926 Cal 818 (818). (Order giving 
leave to defend suit under O. 37 — Security bond 

passed without knowledge and consent of surety_ 

Surety discharged.) 

41. (’71) 3 N W P H C R 264 (266) (DB). 
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is discharged by the failure of the consideration for his bond. 42 Where the surety has 
no performed his obligation because the decree-holder has expressly dispensed with its 
performance, the surety is not liable to be proceeded against, under his bond 43 Where 
a surety dies after the accrual of his liability under the bond, the liability can be enforced 
against his legal representatives to the extent of his estate in their hands 44 Where the 
surety is not otherwise discharged from his liability the Court has no power to make an 
order for his discharge 46 except in the case provided for by Order 88 Rule 3 (arrest before 
judgment). The High Court of Allahabad has, however, held in the undermentioned case 47 
that the Court to which a guarantee is given has power in a proper case to exonerate the 
surety from all future transactions. 

_. . A surefc y niay be precluded by estoppel 48 or res judicata , 49 from disputing his 
liability under the bond. 

Where a bond is given to the Court, the liability of the surety cannot be 
determined by the surety by giving notice as in the case of a continuing guarantee. 60 

Where security for the appearance of a judgment-debtor in the course of certain 
execution proceedings has been given, the termination of such proceedings will not absolve 
the surety from a liability already incurred by him before such termination. 61 

9a. Surety, if can recover sum forfeited. — Where a man stands surety for 
the appearance of another, he should take every precaution to ensure the carrying out of 
his undertaking and he cannot be allowed on grounds of public policy to recover any sum 
forfeited under the bond from the principal or from any one else; for, if he is so allowed, 
it would only tend to render the surety callous and the whole object of demanding the 
bond would be defeated. 1 


10. Form of surety bond—A surety bond may be in favour of the Court or 
the decree-holder. No particular form is necessary. 1 To make the section applicable, it 
is not necessary that the surety’s liability must have accrued upon an application 
presented to the Court or a security bond filed in the proceedings. 2 According to the 


42. t (’25) 12 AIR 1925 Lah 552 (555). 

(’29) 16 AIR 1929 Lah 770 (771) : 11 Lah 77 
(DB). 

43. (’25) 12 AIR 1925 All 5 (6). 

(’24)11 AIR 1924 Mad 241 (242) (DB). (Merely 
asking for production of debtor on a subsequent 
date does not amount to waiver of obligation to 
produce on a prior date.) 

[See also (’37) 24 AIR 1937 Nag 269 (269, 270) : 
I L R (1939) Nag 497. (Surety undertaking that 
judgment-debtor would file insolvency within one 
month — Surety and judgment-debtor filing 
within one month certificate showing application 
to Debt Conciliation Board — Execution case 
struck off thereon—Order aocepted by decree- 
holder—Security cannot be realized.)] 

44. (’14) 1 AIR 1914 Mad 328 (329) : 38 Mad 
1120 (DB). 

(’26) 13 AIR 1926 Sind 294 (295) : 19 Sind L R 
165. 

45. (’27) 14 AIR 1927 Mad 294 (295) (DB). 

(’28) 15 AIR 1928 Lah 61 (62). 

46. ('29) 16 AIR 1929 Lah 435 (436). 

[But see (’70) 13 Suth W R 403 (405) (DB).] 

47. (’32) 19 AIR 1932 All 262 (262, 263) : 54 All 
293 (DB). 

[See also (’40) 27 AIR 1940 Mad 730 (731). (Surety 


can be discharged for good cause — But mere 
change of mind on surety’s part is not such good 
cause.)] 

48. (’06) 4 Cal L Jour 311 (315, 316) (DB). 

(’36) 23 AIR 1936 Mad 990 (991). 

49. (’07) 31 Bom 128 (135, 136)»(DB). (Abandon¬ 
ment of plea—Res judicata). 

(*30) 17 AIR 1930 Lah 80 (80). (Res jtcdicata.) 

50. (’40) 27 AIR 1940 Mad 730 (731). 

(’36) 23 AIR 1936 Mad 576 (578) (DB). 

51. (’39) 26 AIR 1939 Sind 270(272):ILR (1939) 
Kar 401 (DB). (Dismissal of application—No re¬ 
trospective effect.) 

Also see S. 55 Note 12. 

Note 9a 

1. (’32) 19 AIR 1932 Lah 23 (23). 

Note 10 

1. f (’26) 13 AIR 1926 Cal 877 (879) : 53 Cal 515 
(DB). ( Obiter —Contract of suretyship may be oral.) 

(’33) 20 AIR 1933 Lah 913 (914) : 15 Lah 44. (It 
need not be in the form of a security bond or in 
writing or in favour of the Court.) 

(’35) 22 AIR 1935 Mad 209 (210) : 58 Mad 777 
(DB). 

(’36) 23 AIR 1936 Lah 463 (464). (Surety making 
statement before Court and undertaking liability.) 

2. (’12) 16 Ind Cas 859 (860) (DB) (Cal). 
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High Court of Madras, 3 however, the section does not apply to surety bonds executed 
outside Court. 

According to the High Courts of Calcutta 4 Madras 6 and Rangoon 6 a surety bond 
charging immovable property with a sum exceeding one hundred rupees is compulsorily 
registrable. The High Courts of Bombay 7 and Lahore 8 have, on the other hand, held that 
it is not. 

See also the undermentioned case. 9 

10a. Enforceability of surety bond in execution apart from the section. 

_ A security can be enforced in execution under the inherent powers of the Court apart 

from the provisions of this section. 1 


11. Maintainability of separate suit by or against the surety—As has 
been seen in Note 63 on S. 9 a regular suit is not barred by the fact that a summary and 
concurrent remedy is also provided for. It was held under the old section that the summary 
remedy under it was additional and not exclusive, and therefore it did not ^bar a regular 
suit to enforce the security. 1 The present section provides that the surety “shall, for the 
purposes of appeal, be deemed a party within the meaning of s. 47.” This does not make 
the surety a party to the suit for all purposes. 2 He is a party only for the limited purpose 
of appeal. Hence, a suit to enforce the security is not barred under the present section also. 


(•30) 17 AIR 1930 Lah 185 (186). (Surety signing 

deed of compromise, enough.) _ 

(’35) 22 AIR 1935 Mad 209 (210) : 58 Mad 777 
(DB). (Letter addressed to decree-holder by surety 
undertaking to discharge the decree debt held 

sufficient.) , 

[See also (’39) 26 AIR 1939 All 517 (517). (On 
dismissal of his objection to attachment of certain 
property in execution of a decree against the 
judgment-debtor, objector suing decree-holder for 
a declaration of his title to the same but compro¬ 
mising suit, and on decree-holder’s reducing his 
claim, undertaking to pay the amount within a 
certain time—Objector is a surety under S. 14.» 
and is liable as the judgment-debtor; and the 
intention of the parties being to keep alive the 
original suit the decree-holder at his option can 
proceed in either of the suits.] /TxTJ . ... 

3 (’19) 6 AIR 1919 Mad 813 (815) (DB). (Surety 
bond taken out of Court and not recorded by Court 

—Section not applicable.) 

(•19) 6 AIR 1919 Mad 527 (527) (DB). (Security 
bond taken out of Court and filed in Court — 

[But 0 see P ?86)*22 AIR 1935 Mud 209 (210) : 58 
Mad 777 (DB). (Section applicable to suretyship 

outside Court.)] 

4. (’99) 26 Cal 222 (224) (DB). (However the bond 
can be admitted to prove personal liability of tho 

surety.) 

5. (’08) 31 Mad 330 (332). 

6. (’25) 12 AIR 1925 Rang 55 (58) : 2 Rang 429 
(DB). 

('10) 8 Ind Cas 985 (98G) (Low Bur). (However if 
the bond contains personal covenant it may be ad¬ 
mitted as regards such personal covenant.) 

7. (’28) 15 AIR 1928 Bom 42 (44, 46): 52 Bom 72 
(DB). (A security bond, being part of judicial 
proceedings and incorporated with it, provisions of 
S. 17, Registration Act. 1908. do not upply to it.) 


8. (’34) 21 AIR 1934 Lah 138 (141, 142): 15 Lah 
282 (FB). (Overruling AIR 1919 Lah 8: 1919 Pun 
Re No. 122.) 

9. (’42) 29 AIR 1942 Lah 6 (9) (DB). (Prior to the 
acceptance of the security bond, it must be care¬ 
fully scrutinized, especially when it relates to 
charges upon specific immovable property f and 
intention of personal liability must bo clearly con¬ 
tained in the bond to balance the risk of executant 
not having power of disposal over tho specified 
property in the bond.) 

Note 10a 

1. (’33) 20 AIR 1933 Mad 691 (693): 56 Mad 989 
(DB). 

(’33) 20 AIR 1933 Mad 722 (723). 
t(’26) 13 AIR 1926 Mad 1005 (1007) (DB). 

Note 11 

1. (’04) 7 Oudh Cas 210 (211) (DB). 

(•74) 6 N W P H C R 261 (264) (DB). 

(’03) 1903 Pun L R No. 31, page 93 (94). 

2. f (’28) 15 AIR 1928 All 527 (528) (DB). (Appli¬ 
cation by surety to have sale set aside does not 
fall within S. 47.) 

(’31) 18 AIR 1931 Rang 206 (207) : 9 Rang 434 

(’39p26 AIR 1939 Lah 175 (176): 1LR (1939) Lah 
470. 

3. (’43) 30 AIR 1943 Mad 288 (291) : ILR (1943) 
Mad 509 (DB). 

\ ('ll) 36 Bom 42 (47): 12 Ind Cos 549 (550) (DB). 
(’•28) 15 AIR 1928 Rang 249 (251) : 6 Rang 474. 

( 35) 22 AIR 1935 All 373 (374). (AIR 1929 All 
266 dissented — C;ise law referred — Suit against 
supurddar.) 7 

(’37) 24 AIR 1937 Cal 625 (627) : ILR (1937) 2 Cal 
698 (DB). 

(’39) 26 AIR 1939 Lah 175 (176): ILR (1939) Lah 
470. 
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Similarly, a suit by the surety to negative his liability is not barred. 4 But a suit for 
injunction restraining the executing Court from executing the decree against the surety 
cannot be maintained. 6 

Until an application is made for execution against the surety he does not become 
a “party.” 6 Hence, he cannot apply to the executing Court for cancellation of his bond. 7 
Nor will the rejection of such application made by him, where he makes one, constitute 
res judicata? But it has been held that where the surety does not impugn the validity 
of the bond when it was executed but only states that by reason of subsequent events, the 
bond has become discharged, he can approach the Court in whose favour the bond was 
executed and apply for its cancellation though proceedings to enforce the bond may not 
have yet been taken. 9 But when it is sought to enforce the decree against him, he becomes 
a “party” and his objections therefore have to be determined in the proceedings and he 
cannot be compelled to file a separate suit to vindicate his objections. 10 For the same 
reason, his omission to raise any objection in proceedings against him under this section 
will make the decision as to his liability res judicata and he cannot dispute it afterwards. 11 

A surety cannot have a sale set aside by separate suit, where it is vitiated only by 
irregularities and not for want of jurisdiction. 12 

Bee also Note 9 on section 47. 


12. Appeal. — This section provides that the decree or order may be executed 
against the surety “in the manner herein provided for the execution of the decrees ” and 
that the surety shall for the purposes of appeal “be deemed a party within the meaning 
of s. 47.” Hence an order enforcing 1 or refusing to enforce 2 a security under this section 


('38) 25 AIR 1938 Nag 148 (149) : ILR (1939) Nag 
536 (DB). (Hindu father iucurring liability as 
surety — Decree-holder can sue to enforce the 
surety’s liability and in execution proceed against 
the sons’ shares also—But this does not mean that 
the sons’ shares cannot be proceeded against by 
execution proceedings under this section.) 

[But see (’29) 16 AIR 1929 All 266 (266).] 

4. (’27) 14 AIR 1927 Bom 63 (66) : 50 Bom 802 
(DB). 

f (’37) 24 AIR 1937 Lab 658 (660) : I L R (1938) 
Lah 140 (DB). 

[See (’ll) 38 Cal 754 (776) : 9 Ind Cas 862 (872) 
(DB). (Suit to enforce liability — Surety’s objec¬ 
tions to hi3 liability can be gone into in such 
suit.)] 

[But see (’05) 28 Mad 117 (118) (DB). (This was 
not followed in AIR 1920 Mad 75 : 43 Mad 
325.) 

(’29) 16 AIR 1929 All 266 (266).] 

5. (’25) 12 AIR 1925 Lah 618 (618). 

6. See (’43) 30 AIR 1943 Mad 288 (291) : I L R 
(1943) Mad 509 (DB). (By the mere execution of 
a surety bond in favour of a party to the suit, a 
stranger does not entitle himself to the privileges 
of a party, nor is he bound by those restrictions 
which bind the latter.) 

7. f (’20) 7 AIR 1920 Mad 75 (77) : 43 Mad 325 
(DB). 

8. (’25) 12 AIR 1925 Lah 552 (553). 

9. (’43) 30 AIR 1943 Mad 288 (291) : ILR (1943) 
Mad 509 (DB). 

10. (’25) 12 AIR 1925 Lah 552 (553). 

(•23) 10 AIR 1923 Mad 340 (342) (DB). 


11. (’28) 15 AIR 1928 All 527 (530) : 51 All 346 
(DB). 

(’30) 17 AIR 1930 Lah 399 (400). 

(See (’25) 12 AIR 1925 Lah 618 (618).] 

[See also (’42) 29 AIR 1942 All 260 (260) (DB). 
(Surety's property declared liable for sale in exe¬ 
cution of a decree — Surety, cannot later on file 
a suit to declare his property not liable to sale.) 
(’42) 29 AIR 1942 Nag 107 (108): ILR (1942) 
Nag 779. (Surety made party to execution pro¬ 
ceedings—Defence raised and decided—He cannot 
raise it again in separate suit.)] 

12. ('28) 15 AIR 1928 All 527 (529) : 51 All 346 
(DB). 

Note 12 

1. (’15) 2 AIR 1915 Cal 688 (688) (DB). 

(’34) 21 AIR 1934 Lah 538 (539). (When surety 
does not appeal, the order is final and cannot be 
questioned in subsequent proceedings.) 

(’ll) 38 Cal 754 (776/ : 9 Ind Cas 862 (872) (DB). 
(’15) 2 AIR 1915 Cal 237 (237, 238) (DB). 

(’32) 19 AIR 1932 Bom 77 (78). 

(’35) 22 AIR 1935 Rang 39 (41). 

[See also (’33) 20 AIR 1938 Rang 64(66):11 Rang 
134.] 

2. (’17) 4 AIR 4917 Upp Bur 16 (17) : 2 Upp Bur 
Rul 103. (Security under S. 55 (4).) 

(’15) 2 AIR 1915 Mad 653 (654) (DB). 

(’33) 20 AIR 1933 Nag 287 (288). 

[See also (’36) 23 AIR 1936 Lah 684(684). (Order 
of District Judge under S. 299, Succession Act, 
refusing to assign a bond should not be considered 
to be of a purely formal or interlocutory nature 
and as such not open to appeal — The order 
might be considered to be in some respects similar 
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is appealable as a decree. This was also the law under the old Code. 3 It has been held 
that^even where S. 145 does not apply, but the surety bond is enforced without recourse 
to suit in the manner mentioned by the Privy Council in Raghubar Singh v. Jai Indra 
Bahadur Singh 4 referred to in Note 2b, there is a right of appeal. 6 

But, until an application is filed for execution against a surety under this section, 
he is not a party 0 and hence an order discharging him before such application is made is 
not appealable. 7 

This section does not apply to an order for refund of security. Such refund can be 
ordered only under S. 151. Hence no appeal lies from an order for refund of security. 8 

13. Limitation. — See the Authors’ Commentaries on the Limitation Act, 2nd (1942) Edn., 

Art. 182, Note 139. 

14. Notice to surety. — Notice to the surety is a condition precedent to the 
validity of the proceedings against him under this section. 1 The surety may, however, 
waive the notice, in which case it need not be given. 2 The notice need not be “in 
writing” 3 as was necessary under the old Code. Nor need it necessarily be given by the 
Court. 4 It may be given by the decree-holder. 6 It may also be given by the Court to 


to one under S. 145, C. P. Code, and as order 
under that section is appealable, so order under 

S. 299 is also appealable.)] 

3. (’88) 12 Bom 71 (70). 

(’03) 13 Mad L Jour 484 (484, 485). (Surety under 
S. 336 (now S. 55) can also appeal.) 

(’71) 15 Suth \Y R 538 (540). 

(’67) 8 Suth W R 24 (24). 

(’86) 1880 Pun Re No. 104, page 249 (250) (DB). 

('93) 15 All 183 (185). (But surety under S. 330, 
now S. 55, could not appeal as he was not a surety 
for the payment of the amount of the decree and 
so could not be considered to be a party.) 

[But see (’02) 1902 Pun L It No. 58, page 210 

( 210 ). 

(’02) 1902 Pun Re No. 72, page 2G1 (203).] 

4. (’19) 0 AIR 1919 P C 55 (59) : 42 All 158 : 46 
Ind App 228 : 22 Oudh Cas 212 (PC). 

5. (’33) 20 AIR 1933 Mad 780 (781) : 50 Mad 909 
(DB). 

(’38) 25 AIR 1938 Mad 215 (210). (Surety depo¬ 
siting money in Court and therefore not personally 
liable — S. 145 therefore not applicable — Still 
there is right of appeal as, under Privy Council 
ruling in A I R 1919 P C 55: 42 All 158 : 46 Ind 
App 228 : 22 Oudh Cas 212 (PC), surety is “party” 
to proceedings.) 

[See also (’43) 30 AIR 1943 Nag 172 (174). (Sup- 
ratdur returning property to successful objector 
on orders of Court— Application by him against 
decree-holder for costs of custody and trunsport— 
Order on, is appealable.)] 

[But see (’33) 20 AIR 1933 Mad 342 (342).] 

6. (’20) 7 AIR 1920 Mad 75 (77): 43 Mad 325 (DB). 

7. f (’33) 20 AIR 1933 All 382 (383, 384) : 55 All 
548 (DB). (Application by surety for cancellation 
of surety bond —Order passed thereon is not open 
to appeal by decree-holder.) 

(’31) 18 AIR 1931 Lah 503 (503). (Do.) 

Mee also cases cited under Note 11. 

[See (’10) 3 AIR 1910 Bom 55 (5G): 41 Bom 402. 
(Revision lies if S. 115 applicable.)] 


[But see (’25) 12 AIR 1925 All 344 (345)(DB).)J 

8. (’26) 13 AIR 1926 Lah 544 (544). 

Note 14 

1. (’78) 3 Cal 318 (319) (DB). 

(’16) 3 AIR 1916 Mad 1078 (1078, 1079). 

(’31) 18 AIR 1931 Mad 828 (829). (Court cannot 
order execution against surety directly on failure 
to produce judgment-debtor after a notice to pro¬ 
duce. A further notice to show cause against exe¬ 
cution is necessary.) 

(’31) 18 AIR 1931 Oudh 311 (311). (Pending order 
directing the sapurdar to deliver property in his 
custody on a certain date attachment of his 
property without notice is illegal.) 

(’23) 10 AIR 1923 Rang 20 (26): 4 Upp Bur Rul 99. 
f (’28) 15 AIR 1928 Rang 249 (251) : 0 Rang 474. 

(’25) 12 AIR 1925 Rang 135 (137) : 2 Rang 567 
(DB). 

(’29) 10 AIR 1929 Lah 205 (200). 

(’25) 12 AIR 1925 Lah 170 (171). 

(’36) 40 Cal W N 465 (407). (Service of notice _ 

Proof — Record of service and of appearance of 
party in order sheet of Court is sufllcient.) 

(’38) 25 AIR 1938 Lah 593 (593): ILR(1938) Lah 
624. (It is immaterial however whether such notice 
is given by the Court which passed the decree or 
the Court to which it is sent for execution.) 

(’35) 22 AIR 1935 Lah 145 (146). 

2. (’16) 19 Mad L Tim (Jour) 81 (82) (DB) 
f('37) 24 AIR 1937 Lah 772 (777). (Objection of 

want of notice not raised in executing Court _ 

Objection deemed to be waived.) 

3. (’37) 24 AIR 1937 Lah 772 (770). (All that is 

necessary under the law is that before the attach¬ 
ment actually takes place, the surety should have 
notice of the order directing attachment, the objeot 
being that he muy bo able to raise objections if 
any, to the validity of the order.) ’ 

4. *(’05) 29 Bom 29 (33) (DB). 

5. (’05) 29 Bom 29 (34) (DB). 
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which the decree is sent for execution. 6 It has been held that only one notice is required 
by this section and where such notice has been given, a fresh notice is not necessary each 
time an application for execution is made against the surety. 7 

The mere arrest of the surety does not constitute the execution of the decree but 
detention in prison does constitute it. (see 0.21 R.30.) Where notice is given to the surety 
at the same time as the order for arrest, but before the order for imprisonment (which 
is really the order for execution) the notice is valid. 8 


140 . [New.) Save as otherwise provided by this Code or by any 
Proceedings by or law for the time being in force, where any proceeding 
against representatives. may be taken or application made by or against any 

person, then the proceeding may be taken or the application may be made 
by or against any person claiming under him. 

[1882, cf. S. 582A; See Order 22.] 

Synopsis 

1. Legislative changes. 

2. Scope and object of the section. 

3. “Save as otherwise provided.” 

4. Application for execution by or against representatives. 

5. Proceeding or application. 

6. Appeal. See Note 5. 

7. Application to set aside ex parte decree. 

8. “Claiming under,” meaning of. 

9. Legal representative need not be brought on the record 

in order to maintain an application under this section. 


1. Legislative changes. — This section is new. As to its effect on previous 
case-law, see Note 2. 


2. Scope and object of the section. — There was no similar provision under 
the old Code and there was a conflict of opinion as to whether the legal representative 
of a defendant could apply to set aside an ex parte decree against the defendant under 
O. 9 R. 13, in the absence of express reference to a legal representative in that rule. The 
High Court of Calcutta 1 held that he could. The High Courts of Allahabad 2 and Madras, 3 
on the other hand, held that he could not, though the Allahabad High Court held in a 
later case' 1 that the legal representative can continue an application filed by the defendant. 
This section has been enacted to meet such cases and to set the conflict at rest. 

This section should receive beneficial interpretation and be read as supplementing 
the rules. 6 Its scope should not he whittled down by placing a too limited and narrow 
construction upon it. 6 The section is wide enough to entitle a person to continue a 


6. (’05) 29 Bom 29 (34) (DB). 

[See (’38) 25 AIR 1938 Lali 593 (593) : ILR 
(1938) Lab 624. (It is immaterial whether notice 
is given by the Court which passed the decree or 
the Court to which it is sent for execution : 
AIR 1929 Lab 205 and 29 Bom 29, relied on.)] 

7. (’36) 40 Cal W N 466 (466). 

8. (*27) 14 AIR 1927 Lab 131 (132). 

Section 146 — Note 

1. (’02) 29 Cal 33 (85, 36) (DB). (Defendant in 
S. 108, includes his legal representatives.) 


. (’99) 21 All 274 (276) (DB). 

. (’05) 28 Mad 361 (362) (DB). - 
. (’07) 29 All 574 (575) (DB). 

. (’42) 29 AIR 1942 Mad 21 (22, 23) (DB). (The 
words “save as otherwise provided by this Code 
Bhould be interpreted liberally as premitting ap¬ 
plications under S. 146 which do not conflict with 
the provisions of the Code.) , _. Q 

■ (’21) 8 AIR 1921 Mad 599 (601) : 44 Mad 919 
FBI 

.*(’26) 13 AIR 1926 Mad 371 (372) (DB). 
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proceedings started by another under whom he claims. 7 The contrary opinion expressed 
obiter by Wallace, J. f sitting as a single Judge in the undermentioned case 8 is, it is 
submitted, not correct. 

But this section cannot enable A as claiming under B, to maintain an application 
which B himself could not have maintained. Thus, an assignee from the heir of a deceased 
plaintiff who was not himself brought on the record, cannot apply under o. 22 R. 10 
inasmuch as the heir could not himself have applied under o. 22 R. 10, but could only have 
applied under o. 22 R. 3. 9 Similarly, where A whose suit is dismissed assigns his interest in 
the subject-matter of the suit to X and then files an appeal, the appeal is not maintainable 
as A has no longer any interest in the subject-matter of the suit. Nor can x be made the 
appellant in the appeal under this section as this section will not apply to the case because 
A himself had no right to file the appeal. 10 

As to when a person “claims under’' another, see Note 8. 

3. “Save as otherwise provided.” — The opening words of the section 
expressly make it subject to the other provisions of the Code. 

Illustrations. 

1. A’s property is sold in execution of a decree against him. A afterwards sells the property to 
B and then applies to have the execution sale set aside under 0.21 R. 89. yl’s application is rejected 
and he appeals from the order rejecting his application. A then withdraws the appeal. B is not 
entitled to continue the appeal as a person claiming under A. The reason is this. Order 21 Rule 89 
precludes B, as the purchaser of the property after the execution sale, from applying under R. 89. 
Hence, by necessary implication it also restricts B’s right of appeal from an order on such application 
because an appeal is only a continuance of the same proceeding. 1 

2. A, who “claims under” B, tiles an appeal jointly with B. Subsequently, A voluntarily 
withdraws from the appeal. Then B withdraws the uppeul. A cannot continue the appeal because he 
has already withdrawn from it. 2 (See O. 23 R. 1.) 

3. A files a suit for partition against B, C and D, and pending the suit mortgages his share to 
X. A thereafter dies leaving his widow. X applies to be impleaded as co-plaintiff or supplemental 
defendant. The application is not maintainable. The reason is that O. 22 R. 10 which governs such 
cases is not applicable inasmuch us there is no devolution or assignment absolutely of the plaintiff’s 
interest on A', but only a derivative interest in the subject-matter. Section 146 cannot also be applied 
because, there is a specific provision governing such cases and a party cannot be allowed to avoid the 
conditions of such provision by purporting to proceed under the general provision. 8 

Similarly, 0.21 R. 16 precludes any one who is not a decree-holder or transferee of the decree by 
assignment in writing or by operation of law from applying to execute the decree. (SeeNote4.) 

See also the undermentioned decision. 1 

4. Application for execution by or against representatives. — Order 21 
Rule 1G makes it clear that besides the decree-holder any person to whom the decree has 


7. (’26) 13 AIR 1926 Mud 573 (574) (DB). (Appeal.) 
(’21) 8 AIR 1921 Mad 599 (603, G05):44 Mad 919 

(FB). (Application for execution.) 

8. (’27) 14 AIR 1927 Mad 507 (508). (Application 
to set aside ex parte decree.) 

9. (’25) 12 AIK 1925 Mad 1166 (1167). 

t(*36) 23 AIK 1936 Pat 123 (125) : 15 Pat 82 
(DB). 

Also see O. 22 R. 10 Note 2. 

10. (-35) 22 AIK 1935 Lab 119 (120). 

Note 3 

1. (’24) 11 AIK 1924 Mad 470 (472). (Dicta of 
Phillips, J.) 


2. (’24) 11 AIK 1924 Mad 470 (471). 

3. *(’34) 21 AIR 1934 Mad 485 (489). 

[See also (’42) 29 AIR 1942 Kang 15 (17) : 1941 
Kang L K 371 (DB). (Section 146 cannot over¬ 
ride O. 22 (Per Mosley, J.).] 

4. (’35) 22 AIR 1935Cal 738 (739)(DB). (Section 73 
permits rateable distribution only when decrees 
are against the same judgment-debtor—Section 146 
cannot enlarge its scope as it is expressly made 

subject to the other provisions of the Code_ By 

reason of S. 146 the words ‘passed against the 
same judgment-debtor’ in S. 73 cannot be read as 
‘passed against the same judgment-debtor or the 
legal representative of the same judgment-debtor’ ) 
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been transferred by assignment in writing or by operation of law, may execute the decree. 
Section 146 cannot be read as extending the scope of o. 21 R. 16 as the former is expressly 
made subject to the other provisions of the Code. Hence, a transferee of property which 
is the subject-matter of a suit 1 or which is covered by a decree 2 is not entitled to apply 
for the execution of a decree in favour of the transferor, although he may be a person 
“claiming under” the decree-holder within the meaning of this section. 3 Further, such a 
transferee is not a transferee of the decree within the meaning of o. 21 R. 16. 4 In a recent 
decision 5 the Madras High Court has, however, held that the transferee pendente lite of 
certain debts for which the suit was brought could apply for execution of the decree in the 
suit, by virtue of this section, though not under O. 21 R. 16. The decision proceeds on the 
ground that O. 21 R. 16 does not prohibit such application. 

The expression “transferee” in o. 21 R. 16 is not confined to a transferee of the 
whole decree, but includes a transferee of a portion of the decree and hence such a person 
can apply to execute the decree. 6 

A decree may be executed against the property in the hands of a transferee thereof 
pending the suit. 7 

Where a decree-holder dies during the pendency of an execution application, his 
legal representatives may be substituted in the execution application and be allowed to 
continue the execution proceedings without a fresh application for execution. 8 The same 
principle applies where the execution has to proceed against the legal representatives of a 
judgment-debtor who dies during the pendency of an execution application. 9 It has also 
been held that an application by the legal representative of the decree-holder under O. 21 
R. 16, in a pending execution application, is only a continuation of prior proceedings and 
not a fresh application for the purposes of S. 48 of the Code. 10 (For fuller discussion, see 
O. 22 R. 12, Note 1.) 


See also o. 21 R. 16, Notes 3 and 19. 

5. Proceeding or application. — An appeal is a proceeding contemplated 
by the section. Hence a person claiming under a party to the suit may prefer an appeal 
from the decree in the suit although he was not himself a party to the suit. 1 

Note 4 (-30) 17 AIR 1930 Sind 283 (284) : 24 Sind L R 

1. (’12) 17 Ind Cas 512 (513) (All). 

(’22) 9 AIR 1922 Pat 5G3 (564) (DB). 


2. (’27) 14 AIR 1927 Mad 240 (241). 

(’08) 30 All 28 (30) (DB). 

f('24) 11 AIR 1924 Bom 426 (427, 428) (DB). 
(30 All 28, Followed.) 

(’22) 9 AIR 1922 All 98 (99). (Decision to contrary 
in AIR 1924 Mad 709 is opposed to authority — 
Moreover the judgment docs not refec to O. 21 
R. 1G or any of the rulings bearing upon it.) 

3. (’19) G AIR 1919 Mad 755 (75G) : 41 Mad 510 
(DB). 

4. (’24) 11 AIR 1924 Cal G61 (GG5) : 51 Cal 703 
(DB). 

5. (’42) 29 AIR 1942 Mad 21 (22, 23) (DB). (AIR 
1921 Mad 599:44 Mad 919, Expl. and Relied on.) 

6. See O. 21 R. 1G Note 7. 

7. (’21) 8 AIR 1921 Mad 126 (132). 

8. (’42) 1942 All W R (Rev.) 214 (215). 

+ (’32) 19 AIR 1932 Mad 73 (80, 82, 83) : 55 Mad 
352 (FB). (Overruling A I R 1927 Mad 184 : 50 
Mad 1.) 

(’31) 18 AIR 1931 Bom 423 (123) (DB). 


195 (DB). 

(’37) 24 AIR 1937 Pesh 18 (19). (Transferee of 
decree or his legal representative can'continue exe¬ 
cution.) 

9. (’36) 23 AIR 1936 Bom 456 (457). (34 Bom 142 
and AIR 1931 Bom 425, Relied on.) 

(’30) 17 AIR 1930 Sind 16 (17) (DB). 

(’05) 2 Cal L Jour 544 (545) (DB). 
f (’31) 18 AIR 1931 Mad 303 (308) (DB). 

(’28) 15 AIR 1928 P C 162 (164):55 Ind App 227: 

3 Luck 314 (PC). , , 

(’09) 34 Bom 142 (151):4 Ind Cas 839 (841) (DB). 
f (’20) 7 AIR 1920 All 171 (172):42 All 570 (DB). 
[See also (’29) 16 AIR 1929 Mad 275(280) (DB).] 

10. (’27) 14 AIR 1927 All 165 (167) : 49 All 509 

/pn\ 

(’24) 11 AIR 1924 Pat 576 (578) : 3 Pat 596 (DB). 
(’21) 8 AIR 1921 Pat 180 (182) : 6 Pat L Jour 358 
(DB). 

Note 5 • 

1. (’40) 27 AIR 1940 Mad 16 (16). 

(’18) 5 AIR 1918 Mad 409 (410) (DB). (Appeal by 

plaintiff’s mortgagee.) 
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Applications under s. 144 2 or under o. 21 R. 2, 3 or under O. 21 R. 94 f 4 or under o. 21 
Rr. 95 and 98, 6 or under o. 84 R. 5,® are all examples of applications contemplated by the 
section. 

As to when a person can be said to “claim under” another, see Note 8. 

6. Appeal. — See Note 5. 

7. Application to set aside ex parte decree. — As has been observed in 
Note 2, there was a conflict of decisions under the old Code as to whether the legal 
representative of a defendant against whom an ex parte decree had been passed, could 
apply to set it aside. The present section now makes it clear that such an application is 
maintainable. See O. 9 R. 13, Note 16. 

8. “Claiming under,” meaning of. — A person “claiming under” a party 
to a litigation is one who — 

(1) has succeeded to the position of the latter in the litigation, 1 or 

(2) has acquired from him, subsequently to the commencement of the litigation, 

an interest in its subject-matter. 2 In this case he can be said to claim 
under the party only in respect of the rights and interests in property 
which he has so acquired. 3 Further, the person claiming under the original 
party must be one who by a title derived from or under the party has 
himself the right to take the proceeding or make the application and not 
merely one who has a derivative interest in the property (like that of a 
mortgagee subsequent to suit) which may, in some manner, bo affected by 
the result of the proceeding. 4 

Illustrations 

(1) An cx parte decree is passed against A, a defendant in a suit. Subsequently A dies. B, his 
legal representative, may apply to set aside the ex parte decree. 5 

(2) A, who has obtained a preliminary decree in a mortgage suit assigns the decree to B. B, as a 
person claiming under A, may apply for a final decree. 0 

(3) A, an auction-purchaser,transfers the property purchased by him to B. B nmy apply to the 
Court under O. 21 R. 95 for possession of the property transferred." 

[In the above illustrations, B lias succeeded to A’s position in the litigation. 
The following illustration will show that this is not always necessary. It is enough 

(’19) 6 AIR 1919 Mad 755 (756):48 Mad 510 (DB). Rule 98 may be filed against judgment-debtor’s 
(Transferee pendente lite of the suit property.) representative.) 

(’17) 4 AIR 1917 Oudh 170 (177) (DR). (Appeal (’20) 7 AIR 1920 Mad 943(911) (DB). (Application 
may be filed by assignee of subject-matter.) under O. 21 It.98 may be madcagainst judgmcnt- 

[See (’43) 30 AIR 1913 Mad 381 (383) (DB). (Re- debtor’s representative.) 
presentative of judgment-debtor has right of 6. (’27) 14 AIR 1927 Mad 560 (561). (Assignee of 
appeal under S. 47 from order under O. 21 R. 98.)] preliminary decree may apply for final decree.) 

2. (’41) 28 AIR 1941 Mad 180(480) (DR). (Assignee Note 8 

of right to recover mesne profits by way of resti- 1. (’12) 17 Ind Cas 512 (513) (All). 

tution under S. 144 can apply for recovery of same.) 2. (’37) 24 AIR 1937 Oudh 488 (190) : 13 Luck- 

3. (’12) 17 Ind Cas 017(618) (DR)(Mad). (Assignee 554 (DR). 

of a decree may apply to record satisfaction of it 3. (’10) 33 Mad 459 (462) (DB). 
without applying for execution or having the 4.* (’34) 21 AIR 1934 Mad 485 (490). 

assignment recognised.) 5. (’15) 2 AIR 1915 Mad 1204 (1205) • 38 

4. (’36)23 AIR 1936 Rom 137 (138). (Application 442 (DR). ' mau 

under O. 21 R. 94 may bo made by assignee from | (’23) 10 AIR 1923 All 30 (30) (DB). 
auction-purchaser.) (’25) 12 AIR 1925 Oudli 370 (371) • 97 

.5. (’18) 5 AIR 1918 All 405 (405):40 All 216 (DB). Cos 299. ' ' Uu<Ul 

(Application under O. 21 R. 95 may be made by Also see O. 9 R. 13, Note 16. 
transferee from auction-purchaser.) 6. (’27) 14 AIR 1927 Mad 560 (561) 

(’ll) 34 Mad 450 (452) (DB). (Application under 7. (’18) 5 AIR 1918 All 405 (405): 40 All 216(DB) 
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if B has acquired from A an interest in the property concerned in the litigation, 
subsequently to the commencement thereof ]: 

(4) A sues B to establish his right to certain property. While the suit is pending , B mortgages 
the property to C. The suit is decreed against B. B does not appeal from the decree. C, as a person 
claiming under B, may appeal from the decree.8 If, in the above case, B had mortgaged the property 
to C, prior to the institution of the suit, C would not be a person, claiming under B. This is shown 
by the next illustration. 

(5) A, a mortgagee of immovable property, sues B, the mortgagor, for the enforcement of the 
mortgage. Prior to the suit, B has granted to C, a puisne mortgage of the property. C is not made 
a party to the suit. An ex parte decree is passed against B in the suit. C cannot apply to set aside 
the ex parte decree as a person claiming under B, because C's interest was not acquired subsequently 
to the institution of the suit but was acquired before .° 

(6) A, a member of a Hindu joint family, obtains a preliminary decree for partition of his share 
of the family property. Then he transfers his rights in the family property to B. B takes no steps 
to be impleaded in the suit, but after the final decree, applies to execute it as a person claiming under 
A. B is not entitled to do so. 10 The reason is that B claimed under A only in respect of the 
preliminary decree which gave A merely an unspecified share in the family property. The right to 
secure separate possession granted by the final decree did not vest in A himself on the date of the 
transfer and could not pass to B under the transfer. B cannot therefore be said to “claim under” A 
in respect of that right which alone would enable him to execute the decree. 

(7) A sues B and attaches before judgment, a debt due to B from C. The suit is decreed in A's 
favour. Upon this, under O. 38 R. 11, A's attachment before judgment ripens into attachment in 

N execution. Then B sues C and obtains a decree on the debt. A does not attach this decree but applies 
for its execution as a person claiming under B. It was held by Venkatasubba Rao, J. that A was 
entitled to do so and by Reilly, J., that he was not. 11 It is respectfully submitted that the view of 
Reilly, J., is correct. A was neither the legal representative of B nor the assignee of B's decree. 
Hence, he had not succeeded to B's position as a decree-holder. Nor can he be said to have acquired 
any interest in the subject-matter of the suit inasmuch as his attachment cannot be said to create 
any interest in it; and even if it does, it cannot be said to have been acquired subsequently to 
the institution of B's suit, because the attachment was complete before B filed his suit. Under 
O. 21 R. 53 (3), a decree-holder, who attaches another decree of the nature specified in the said 
Rule, beoomes a representative of the holder of the latter decree for the purposes of execution .^ 


8. (’41) 28 AIR 1941 Mad 245 (245, 246) (DB). 

f (’19) 6 AIR 1919 Mad 755 (756): 41 Mad 510 
(DB). (“Claiming under” is wide enough to cover 
the case of devolution of interest mentioned in 
O. 22 R. 10.) 

(’24) 11 AIR 1924 Mad 709 (710) (DB) (Do.) 

See also the following cases decided on the same 

principles : 

(’17) 4 AIR 1917 Oudh 176 (177) (DB). (Assignee 
of the subject-mntter of the litigation between the 
date of decision of the first Court and the filing of 
appeal ought to be ullowed to join in the appeal 
under this section.) 

(’21) 8 AIR 1921 Mad 126 (132)(DB). (Per Seshagiri 

Aiyer J_Execution proceedings can be continued 

against the purchaser pendente lite.) 

(’29) 16 AIR 1929 Oudh 353 (354) (DB). (Decree 
for arrears of rent may be executed against trans¬ 
feree of holding.) 

(’24) 11 AIR 1924 Mad 470 (471). (Private purchaser 
from judgment-debtor after the property has been 
sold in auction claims under judgment-debtor.) 

(•20) 7 AIR 1920 Mad 943 (944) (DB). (Auction-pur¬ 
chaser under simple money decree of property 


against whioh mortgage decree has been passed is 
representative of the judgment-debtor for purpose 
of O. 21 R. 98 against whom proceedings can be 
taken under S. 146.) 

(’ll) 34 Mad 450 (452) (DB). (Application to remove 
obstruction caused to delivery of possession to 
decree-holder purchaser by a purchaser from the 
judgment-debtor of the attached property after 
attachment must bo disposed of under 0.21R. 98.) 
[See also (’40) 27 AIR 1940 Mad 16 (16). (A real 
owner can be allowed under S. 146, C. P. Code, to 
file an appeal against the dismissal of a suit 
instituted by his benamidar who has released his 
right in the property claimed in the suit by a 
deed which reoites that the appellant is the real 
purchaser of the property.)] 

9. (’26) 13 AIR 1926 Cal 1016 (1016) (DB). 

[See also (’37) 24 AIR 1937 Oudh 488 (490) : 13 
Luck 554 (DB).] 

Also see O. 9 R. 13, Note 15. 

10. (’26) 13 AIR 1926 Mad 1129 (1129) (DB). 

11. f (’26) 13 AIR 1926 Mad 371 (372, 376) (DB). 

12. (’30) 17 AIR 1930 All 669 (661) (DB). 

Also see O. 21 R. 53, Note 10. 
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(8) Under O. 21 R. 53, where A attaohes in execution of his decree against B, a decree obtained 
by B against C, A becomes the representative of 23. But A becomes the representative of B only for the 
limited purpose of executing the decree against C. He has no right to adjust the attached decree and 
release C from his liability under the decree. 18 

It has been held that a Hindu coparcener is not a person ‘claiming under’ the 
manager of the joint family against whom a suit is filed. 1 * 

9. Legal representative need not be brought on the record in order 
to maintain an application under this section. — To entitle a person to take a 
proceeding under section 146 as a person claiming under a party to a litigation, it is not 
necessary that he should have been brought on the record as such. 1 Again, where A, B, C 
and D are entitled as persons claiming under E to make an application, and A alone 
presents the application within limitation, B, C and D being brought on the record 
subsequently, the presentation of the application by A alone is not invalid in view of this 
section though it may be defective and the Court may not proceed with it. 2 


, (New.) In all suits to which any person under disability is a 

Consent or agree- party, any consent or agreement, as to any proceeding 
ment by persons under shall, if given or made with the express leave of the 
disability. Court by the next friend or guardian for the suit, have 

the same force and effect as if such person, were under no disability and 
had given such consent or made such agreement. 

(R. S. C., Order 16 Rule 21; See Order 32.) 

1. Legislative changes. — This section is new. It is based on O. 16 R. 21 of 
the Rules of the Supreme Court. It has not made any substantive alteration in the law. 


2. Scope of the section. — Order 32 R. 7 provides that a minor's guardian for 
suit or next friend shall not enter into any compromise or agreement with reference to 
the suit without the leave of the Court expressly recorded in the proceedings. The present 
section enacts the substa?itive rule that a minor shall be bound by a compromise entered 
into by his guardian in the prescribed manner. 

See also Notes on o. 32 R. 7. 


3. “Person under disability.” — The section applies to consent or agreement 
given or made on behalf of a person who is deemed incapable of prosecuting or defending 
a suit personally, such as a minor or a lunatic. See O. 32 and comparo also Contract Act, 
section 11 . 


4. “As to any proceeding.” — The section does not apply to an agreement 
merely relating to the conduct of a suit, e. g., an agreement that an issue in a suit (not 
the suit itself) should be determined by the oath of the defendant. 1 See the Indian Oaths 


13. f(*37) 24 AIR 1937 Cal 168 (472, 473) (DB). 

14. (’37) 24 AIR 1937 Sind 94 (95) : 30 Sind L R 
467 (DB). 

[See also (*40) 27 AIR 1940 Mad 876 (877). (A son 
who acquires oertain property by virtue of a parti¬ 
tion between himself and his father pending a 
suit by his father concerning such property, cunnot 
be regarded ofl ‘claiming under* his fathersoasto 
entitle him to get himself impleaded as a party 
to the appeal from the decree passed in the suit.)] 


Note 9 

1. (’15) 2 AIR 1915 Mad 1204 (1205) : 38 Mad 
442 (DB). 

(’25) 12 AIR 1925 Oudh 370(371): 27 OudhCas 299 

2. (*27) 14 AIR 1927 Bom 123 (124) : 51 Bom 
143 (DB). 

Section 147—Note 4 

1. (’27) 14 AIR 1927 All 584 (584): 49 All 842 (DB) 
(’89) 12 Mad 483 (485) (DB). 

(1900) 27 Cal 229 (231) (DB). 
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Act, 1873, S. 11 . Such an agreement entered into by a guardian or a next friend will bind 
a minor although it was not sanctioned by the Court. But an agreement as to a matter 
beyond the mere conduct of a litigation is not binding on the minor unless made with the 
leave of the Court. The following are some examples of such agreements: 

(a) Agreement to compromise a suit. 2 

(b) Agreement to withdraw a suit. 3 

(c) Agreement to refer a suit to arbitration.* 

(d) Agreement not to appeal. 5 

(e) Waiver of objection to competency of Judge on account of his personal 
interest in the litigation. 0 

(f) Waiver of objection to irregular procedure. 7 

(g) Waiver of right of minor to compensation in land acquisition case. 8 

5. Leave must be express. — The leave of the Court must be expressly given, 
This was the rule even under the former Code. 1 In this respect the English law is 
different. 2 Order 32 R. 7 requires that the leave must be expressly recorded in the 
proceedings. _ * 


148 . [New.] Where any period is fixed or granted by the Court 1 

for the doing of any act prescribed or allowed by this 
Code, 6 the Court 10 may, in its discretion, 6 from time to 
even though the period originally fixed or granted 

Order 64 Rule 7.] 

Synopsis 


Enlargement of time. 

time, enlarge such period, 
may have expired. 7 
[R. S. C., 

1. “Where any period is fixed or granted 
by the Court." 

2. Extension of time fixed by decree. 

3. Extension of time fixed by consent 

decree. 

4. Extension of time fixed by award. 

5. “Act prescribed or allowed by this Code." 

6. Discretion of Court. 


7. Extension of time after the expiry of the 

period originally fixed. 

8. Implied extension of time. 

9. Extension of time by appeal being pre¬ 

ferred. 

10. Court to which application for extension 

should be made. 

11. Appeal. 

12. Revision. 


NOTE to the Synopsis. See the Notes indicated for the following topics : 


Application to Provincial Insolvency Act. See 
Note 5. 

Court cannot extend period of limitation. See 
Note 1. 

2. See O. 32 R. 7 and the Notes thereon. 

3. f (’89) 13 Bom 137 (146). 

(•04) 27 Mad 377 (380). 

4. See O. 32 R. 7, Note 15. 

5. (1889) 22 Q B D 577 (578), Rhodes v. Swithen- 
bank. (Cited in 17 Bom 299.) 

Also see S. 96 Note 10. 

6. (’93) 17 Bom 299 (302) (DB). , „ 

7. *(’23) 10 AIR 1923 Mad 301 (302) : 47 Mad 30 

8 (D r91) 18 Cal 99 (106) : L7 Ind App 90 (PC). 


Extension of time for payment of court-fee. See 
Note 5. 

Extension of time for payment of costs in condi¬ 
tional orders. See Note 5. 


Note 5 

• 1. (’98) 21 Mad 91 (93) (DB). 

(’03) 7 Cal W N 90 (92) (DB). 

(’06) 29 Mad 104 (106) (DB). 

(’06) 28 All 585 (588, 589) : 33 Ind App 128 : 

9 Oudh Cas 219 (PC). 

(’95) 17 All 531 (532) (DB). 

(’81) 3 Mad 103 (104) (DB). 

(’83) 9 Cal 810 (812) (DB). 

Also see O. 32 R. 7, Note 3. 

2. Story’s Equity Jurisprudence., S. 1353 oited in 
13 Bom 137 and 27 Mad 377. 
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Extension of time to amend plaint. See Note 5. 
Extension of time for furnishing security. See 
Note 5. 

Extension of time fixed by pre-emption decree. See 
Note 2. 

Extension of time for making the award. See 
Note 5. 


Extension of time to deposit money to set aside 
sale. See Notes 1 and 5. 

Extension of time to deposit printing charges. See 
Note 1. 

Extension of time for payment of money in mort¬ 
gage suits. See Note 2. 


1 . “Where any period is fixed or granted by the Court.’* — The section 
applies only where any period is fixed or granted by the Court. It does not apply when 
a period is fixed by law } See, for example, the following instances : 

(1) Law of Limitation — A Court cannot extend a period fixed by the law of 

limitation. 3 

(2) Civil Procedure Code , Section 55 (4) — The period of one month fixed by 

section 55 (4) cannot be extended. 3 

(3) Civil Procedure Code, O. 21 B. 92 (2) — The period of thirty days prescribed 

by O. 21 R. 92 cannot be extended. 4 

( 4 ) Civil Procedure Code. O. 45 B. 7 — Under the former Code in which there was 

no section corresponding to s. 148, it was held by the Privy Council that S. G02 
(o. 45 R. 7), was directory and not mandatory and that hence, the Court could 
extend the time for cogent reasons. 5 Section 148 would now impliedly exclude 
such a power. For a further discussion on this subject, see o. 45 R. 7, Note 7. 


2. Extension of time fixed by decree. — The general principle enacted in 
the section is that, where by an order time is granted by the Court for doing any act 
prescribed or allowed by the Code, it may bo extended by the Court fiom time to time. 
There are, however, two important exceptions to this general rule : 


Section 148 — Note 1 

1. (’32) 19 AIR 1932 Mad 112 (113). 

(’32) 19 AIR 1932 Cal 126 (130) : 59 Cal 117 (DB). 

(Time fixed by O. 21 R. 85 of the Code.) 

(’33) 20 AIR 1933 Rang 8 (9). 

2. f (’19) 6 AIR 1919 Pat 543 (514) : 4 Pat L 
Jour 428 (DB). (Limitation for application for 
restoration of suit dismissed for default.) 

3. C2G) 13 AIR 1926 Mad 689 (G90). 

Also aee S. 55 Note 12. 

4. (’ll) 10 Iud Cas 148 (152) (DB) (Cal). 

(’17) 4 AIR 1917 Pat 314 (344) : 2 Pat L Jour 
164 (DB). 

(’33) 20 AIR 1933 Rang 8 (9). (Period fixed for 
deposit under O. 21 R. 89.) 

(’34) 21 AIR 1934 Lab 875 (876). 

(’34) 21 AIR 1934 Pesh 25 (26). (Period fixed by 
Art. 166, Limitation Act.) 

Also see O. 21 R. 89, Note 28. 

5. (’84) 10 Cal 557 (561) : 11 Ind App 7 (PC). 

Note 2 

1. (’14) 1 AIR 1914 All 55 (5G) : 36 All 77 (DB). 
(Order for setting aside cx parte decree on pay¬ 
ment of a sum within n period fixed.) 

\ (’18) 5 AIR 1918 Mad 638 (640). (Do.) 

(’24) 11 AIR 1924 Lah 222 (222). (Do.) 

(’33) 20 AIR 1933 All 261 (262). (Order remanding 
a suit for retrial provided a certain act is done 
within a fixed time—The time is not fixed by a 
decree as the order of remand is not a decree and 
lienee it can be extended.) 

(’33) 20 AIR 1933 All 262 (264) : 55 All 326 


(FB). (Affirming AIR 1933 All 261 on Letters 
Patent Appeal.) 

(’32) 19 AIR 1932 Lah 235 (236) (DB). (Order of 
remand directing payment of additional court-fee 
within time—Time can be extended.) 

(•34) 21 AIR 1934 Npg 109 (111): 30 Nag L R 258. 
(Application to extend before decree—Court must 
consider it—Omission to consider through mistake 
—Mistake must be rectified though decree has to 
be re-opened—Party should not suffer for Court’s 
negligence.) 

+ (’26) 13 AIR 1926 Nag 44 (48): 21 Nag LR 111. 
(Order for restoration of suit on payment of coats 
within time.) 

(•26) 13 AIR 1926 Pat 409 (411) : 5 Pat 306 (DB). 
(Order for withdrawal of suit with liberty—Condi¬ 
tion as to payment of costs within certain time.) 
f (’05) 8 Oudh Cas 241 (244). (Not a decree but an 
order for production of letters of administration ) 

(’36) 23 AIR 1936 Pat 310 (311) (DB). (Court has 
under O. 7 R. 11 and S. 148 full discretion to 
extend time for payment of defioit court-fee.) 

(’38) 25 AIR 1938 Mad 542 (543). (Power to grant 
time for payment of deficit court-fee is discre¬ 
tionary.) 

(’36) 23 AIR 1936 Cal 221 (223) (DB). (In view of 
S. 148 time granted to pay deficit court-fee can be 
enlarged from time to time.) 

(’36) 23 AIR 1936 Oudh 56 (58) : 11 Luck 567 
(DB). (Lease for running mill owned by company 
in liquidation—Money to be deposited by lessee 
within fixed period not deposited — Court can 
extend time.) 


4CPC. 78. 
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ENLARGEMENT OP TIME 
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(l) Where the Court ceases to have jurisdiction over the matter, after the order 
granting the period is passed. Thus, where a Court orders a plaint to be returned 
under O. 7 R. 10 for presentation to the proper Court and in that order a period 
is fixed within which such presentation is to be made, the period cannot be 
extended, as, after the order for return, the Court has no jurisdiction over the 
matter. 2 Similarly, where the order fixing time finally disposes of the matter 
and the Court has no longer seisin of the matter, the time fixed cannot be 
enlarged. 3 Thus, where an order provides that a suit dismissed for default should 
be restored to the file on condition that the plaintiff pays the costs of the opposite 
party on or before a particular date and directs that in case of default, the 
application for restoration is to stand dismissed, the time cannot be enlarged 
under this section. 4 


(2) Where a period is fixed or granted by a decree . 5 


The second exception above noted is based upon another general rule which is 
enacted in O. 20 It. 3, that when once a decree has been signed it shall not afterwards be 
altered or added to save as provided by S. 152 or on review. Section 148 cannot be allowed 
to operate so as to nullify this rule and it, therefore, follows that where a period is fixed 
or granted by a decree it cannot be extended by the Court, 8 though the decree itself may 


(’36) 23 AIR 1936 All 371 (372). (Time fixed for 
depositing decree amount as condition of applying 
for setting aside ex parte decree was held not to be 
an essential part of the order and it was held that 
it could be extended.) 

See also Note 5. 

[See (’32) 19 AIR 1932 Bom 615 (617) : 56 Bom 

231. (The High Court of Bombay has framed 

R. 288 similar to this section.)] 

2. (’26) 13 AIR 1926 Mad 133 (134). 

3. (’41) 28 AIR 1941 Mad 706 (706). (Where a 
Court has granted time within which a payment 
must be made and has declared that in default of 
payment within the time specified the proceedings 
will stand dismissed, there is no power under 
3. 148, C. P. Code, after the date on which the 
proceedings would stand dismissed to extend the 
time in which the payment was to be made—But 
the Court may extend time under S. 151.) 

\ (’36) 23 AIR 1936 Oudh 125 (127, 128) : 11 
Luck 241 (DB). (Where an application for resto¬ 
ration of an appeal which was dismissed for non- 
appearance of the appellant is allowed by the 
Court on condition that the appellant pays a cer¬ 
tain amount to the opposite party by a certain 
date and that otherwise it should stand dismissed, 
and the appellant fails to pay that amount on the 
duo date, i he Court has no power to restore the 
application or to set aside the order of dismissal.) 
(•39) 26 AIR 1939 Cal 581 (581, 582) : ILR (1939) 

1 Cal 468. (Application to set aside sale granted 
subject to applicant’s depositing decretal amount 
within fixed period—Application to stand rejected 
on default_On applicant’s failure to comply with 

order time cannot be extended.) 

(’39) 26 AIR 1939 Cal 309 (309). (Application for 
setting aside sale granted subject to applicant’s 
depositing amount within certain period — Appli- 
cation to stand dismissed on default—Upon appli¬ 
cant’s failure to comply with order, Court has no 
jurisdiction to extend time for making deposit.) 


*(’36) 23 AIR 1936 All 477 (478, 479) (DB). 

[See also (’35) 61 Cal L Jour 512 (514). (Appel¬ 
late Court allowing amendment of plaint on pay¬ 
ment of costs and providing that in case of 
default, appeal should stand dismissed—Payment 
of portion of costs only as per order of lower 

Court_Extension of time cannot be granted in. 

absence of evidence to show that plaintiff was 
misled by order of trial Court.)] 

4. *(’36) 23 AIR 1936 All 477 (478). 

Also see O. 9 R. 9, Note 10a. 

5. See the next paragraph in the Notes. 

(’35) 22 AIR 1935 Rang 341 (343). (The Court has, 
therefore, no power to extend the time for pay¬ 
ment of an instalment of decretal amount.) 


9 Luck 215 


6. (*40) 27 AIR 1940 Cal 275 (276). (Section does 
not apply in the case of a decree or order of a 
final character made by a Court, but it applies 
only to acts preliminary to or during the course of 
the trial of a case before the final order has 
actually been made.) 

(’40) 27 AIR 1940 Pat 50 (51) (DB). 

(’15) 2 AIR 1915 Oudh 197 (198). (Pre-emption 

decree.) „ 

(•14) 1 A I R 1914 Oudh 383 (388) : 17 Oudh Cas 

377 (DB) (Do.) 

[’ll) 8 Ind Cas 812 (813) (Lab). (Do.) 
t (’34) 21 A I R 1934 Oudh 17 (18) : 

(DB). (Do.) 

’34) 21 AIR 1934 Cal 21 (22) (DB). 

’34) 21 A I R 1934 Oudh 44 (45) : 9 Luck 38/ 
(DB). (Mortgage suit—Compromise decree provid¬ 
ing for payment by instalments —Default in pay¬ 
ment — Time cannot be extended.) 

[’13) 18 Ind Cos 600 (601) (Lab). 

■22) 9 AIR 1922 Oudh 131 (132): 25 Oudh Cas 74. 
[’18) 5 A I B 1918 All 13 (14) : 41 All 47 (DB). 

(NOTE: _This case is overruled on another point 

in AIK 1924 All 218 : 46 All 328 (FB).) 

’21) 8 AIR 1921 Lah 6 (7) (FB). (1913 PunReNo. 

60 dissented from.) 
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be varied or reversed by the Appellate Court under O. 41 R. 82 by granting a different 
period to that fixed by the lower Court. 7 But the above principle is subject to the 
qualification that where the decree which fixes the time is not intended to be final and 
the Court still retains control over the proceeding the Court may extend the time under 
this section. 8 

It was held by the Patna High Court in the undermentioned case 0 that where 
time is fixed for payment in a pre-emption decree, it could be extended by the Court. 
The decision was based simply on section 148 without any reference to O. 20 R. 3. The 
correctness of the decision was, however, doubted in a later case 10 of the same High Court. 
The High Courts of Madras, 11 Calcutta 12 and Rangoon 13 have held that where a decree 


(*12) 17 Ind C&3 912 (913) (All). (Payment of 
money into Court within a fixed time in pursuance 
of a decree is not an act prescribed or allowed by 
the Code within the meaning of S. 148.) 

f (’13) 16 Oudh Cas 5 (6) : 19 Ind Cas 347 (347). 
(Pre-emption decree — S. 148 relates to proceed¬ 
ings antecedent to the passing of final decree.) 

(’13) 35 All 582 (586) : 21 Ind Cas 585 (586) (SB). 
(O. 20 R. 14 merely prescribes the form of the 
decree.) 

(’23) 10 AIR 1923 Nag 210 (211) : 19 Nag LR8. 
(Pre-emption decree.) 

(’28) 15 AIR 1928 Oudh 492(493). (Only applies to 
proceedings antecedent to final decree.) 

(’24) 11 AIR 1924 Lah 359 (359). (Payment under 
pre-emption decree is not an act prescribed or al¬ 
lowed by the Code—Follows 35 All 582 (SB).) 

(’23) 10 AIR 1923 Lah 372 (373). (Pre-emption 
decree ) 

(’09) 3 Ind Cas 497 (498) (DB) (All). (Do.) 

(’20) 7 AIR 1920 Oudh 25 (29) : 23 Oudh Cas 254. 
(Do.) 

(’96) 18 All 223 (227) (SB). (Do.) 

(’23) 10 AIR 1923 Lah 162 (163). (Do.) 

(’18) 5 AIR 1918 All 98 (99) : 40 AH 579 (DB). 
(Direction in decree to pay court-fee within a par¬ 
ticular period—Dissents from AIR 1917 All 164.) 
(’26) 13 AIR 1926 Mad 1059 (1060). (Time for suc¬ 
cession certificate granted in decree.) 

('23) 10 AIR 1923 Cal 612 (614) (DB). (Time for 
additional court-fee.) 

(’31) 18 AIR 1931 All 318 (319). 

*(’28) 15 AIR 1928 Mad 154 (156,157) (DB). (Test 
is to see if the proceedings in which time was ori¬ 
ginally granted is still pending or has been dis¬ 
posed of—Following AIR 1918 Mad 638.) 

('24) 11 AIR 1924 Pat 663 (664) : 3 Pat 337 (DB). 
(In the speciul circumstances of the case the Court 
was held to have power to re-instate the appeal 
after it hud been rejected for failure to pay the 
required court-fee within the time allowed.) 

(’20) 7 AIR 1920 All 173 (171) : 12 All 639 (DB). 
(Suit for possession for setting aside transfer — 
Decree on condition of payment of certain sum.) 
('15) 2 AIR 1915 Oudh 226 (227): 18 Oudh Caa58. 
(Decree in suit for possession of mortgaged property 
by puisne mortgagee against prior mortgagee.) 

(’24) 11 AIR 1924 Oudh 330 (331). (Suit for cancel¬ 
lation of instrument—Conditional decree.) 

.(’15) 2 AIR 1915 Mad 69 (70) (DB). (Decree direct¬ 
ing delivery of property to plaintiff on paying a 
certain sum within a certain time.) 


(’32) 19 AIR 1932 Mad 223 (223, 224). 

(’12) 1912 Pun Re No. 99 : 15 Ind Cas 941 (942). 

(Suit for cancellation of lease—Conditional decree.) 
('18) 5 AIR 1918 Nag 66 (66) : 15 Nag L R 39. 
(Decree for rent providing that on failure to pay 
within a certain time defendant should be ejected.) 
(’24) 11 AIR 1924 Oudh 179 (179). (The general 
provisions of S. 148, C. P. Code, relate only to pro¬ 
ceedings antecedent to the passing of a decree.) 
(’14) 1 AIR 1914 Mad 85 (86) (DB). 

(’10) 7 Ind Cas 36 (38) (DB) (All). 

•f- (’10) 13 Oudh Cas 28 (31) : 5 Ind Cas 443 (444) 
(DB). 

+ (’38) 25 AIR 1938 All 497 (499, 501) (DB). 
(Judgment signed under O. 20 R. 3 directing 
plaintiff to pay deficiency in court-fee within cer¬ 
tain time and adding that in default decree would 
be nullity — Court has no jurisdiction to extend 
period so fixed.) 

{See (’33) 20 AIR 1933 Cal 20 (21) (DB). (Appel¬ 
late decree allowing amendment of plaint on con¬ 
dition of paying additional court-fee and costs of 
defendant — Time extended for both — Order is 
correct as to the former though it is not so ns to 
the lutter.)] 

Also see O. 20 R. 14, Note 7. 

7. (’38) 25 AIR 1938 All 150 (151). 

+ (’28) 15 AIR 1928 Oudh 32 (33) : 2 Luck 425 
(DB). 

(’10) 37 Cal 548 (550) : 6 Ind Cas 275 (276) (DB). 
('90) 13 Mad 524 (526) (DB). 

(’21) 8 AIR 1921 Lah 6 (7) (FB). 

8. (’40) 27 AIR 1940 Pat 50 (51)(DB). (Where the 
Court decreed the plaintiff’s suit and ordered the 
plaintiff to make good the deficit court-fee within 
certain time otherwise ho was not entitled to the 
decree and the suit was to be dismissed— Held, the 
order was not a final order and the Court could 
accept the court-fee after the prescribed time.) 

9. (’16) 3 AIR 1916 Pat 2G8 (269): 1 Pat L Jour 92. 
NOTE —It was also held by the Lahore High Court 

in earlier decisions (e. g., 1913 Pun Re No. 60) 
that a Court could extend the period fixed in a 
pre-emption decree for the payment of purchase 
money. But this view has not been followed in the 
later decisions. See cases cited in foot-note 6above 

10. (’30) 17 AIR 1930 Pat 279 (280). 

11. +(’23) 10 AIR 1923 Mad 284 (285) : 46 Mad 
148 (DB). (Dissenting from AIR 1917 Mad 838 I 

(’26) 13 AIR 1926 Mad 144 (145). ’ 

12 (’33) 20 AIR 1933 Cal 580 (580). 

^r-)) 14 AIR 1927 Rang 311 (312) : 5 Rang 
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for specific performance of a contract is passed on condition of a party paying a certain 
sum by a certain date, the Court could extend the time. The decisions rest their view on 
the provisions of section 35 (c) of the Specific Relief Act, 1877, and on the view that a 
decree for specific performance of a contract on certain conditions is in the nature of a 
preliminary decree, the original Court keeping control over the action and having full 
lowers to make any just and necessary orders therein including extension of the time 
fixed by the decree. The Patna High Court 14 and the Oudh Chief Court 15 hold that the 
time fixed, even in a decree for specific performance, cannot be extended by the Court 
under section 148. 

Under O. 34 Rr. 2, 4 and 7 (as amended by Act XXI of 1929) of the Code, the time 
fixed by a preliminary decree for sale, redemption or foreclosure may, at any time, 
before the passing of the final decree, be extended by the Court from time to time. For 
another exception to the rule, see Note 8. 

Where a plaintiff in whose favour a conditional decree is passed, neither fulfils the 
condition within the time allowed nor applies for extension of time, he cannot execute the 
decree. 16 


3. Extension of time fixed by consent decree. —An exception to the rule 
that time fixed by a decree cannot be extended by the Court under S. 148 is furnished by 
consent decrees. It has been held in the undermentioned cases 1 that a Court can extend 
the time fixed in a consent decree for the doing of an act directed thereby, where time is 
not of the essence of the contract of compromise. The reason is that a consent decree 
cannot have greater validity than the compromise on which it is based, and hence, the 
Court can, in the exercise of its equitable jurisdiction, grant such relief against forfeiture 
as it might have granted if there had been no consent decree and a suit had been instituted 
to enforce the compromise. The Allahabad, 2 Lahore 3 and Patna 4 High Courts and the 
Oudh Judicial Commissioner’s Court 6 have held that the general rule holds good even in 
the case of consent decrees and that, therefore, the time fixed by the decree could not be 
extended. See also the case noted below to the same effect. 6 

As to the power of the Court to extend the time fixed for payment of the mortgage 
money under a compromise decree in a suit to enforce or redeem a mortgage, see Notes on 

Order 34 Rules 2, 4 and 7. __ 


(’16) 3 AIR 1916 Low Bur 74 (74). 

14. (’30) 17 AIR 1930 Pat 279 (280). 

15. (’23) 10 AIR 1923 Oudh 16 (17). 

16. (’24) 11 AIR 1921 Rang 375 (376) (DB). 

Note 3 


1 (’21) 8 AIR 1921 Cal 356 (358, 359) (DB). 

(’29) 16 AIR 1929 Nag 164 (168, 169): 25NagLR 
.110 (Distinguishing AIR 1926 Nag 280 which 
was'a case of a mortgage decree fixing a period by 
consent and in which there was no question of 
equities or forfeiture.) 

(’19) 6 AIR 1919 Cal 68 (69) (DB). 

(’24 11 AIR 1924 Mad 796 (796) (DB). (Extension 
cannot bo granted* where time is of the essence of 
the contract.) 

(’23) 10 AIR 1923 Nag 88 (90). 

2. (’29) 16 AIR 1929 All 666 (666) (DB). 

3. (’12) 1912 Pun Re No. 99: 15 Ind Cas941 (942). 
4 (’30) 17 AIR 1930 Pat 308 (310): 9 Pat 332 

(DB). 


(’33) 20 AIR 1933 Pat 563 (564) : 13 Pat 1 (DB) 
(’33) 20 AIR 1933 Pat 677 (678) (DB). (Compro¬ 
mise decree directing payment by instalments on 
fixed dates — Court has no power to grant exten¬ 
sion of time for payment of instalments.) 

[See also (’37) 24 AIR 1937 Pat 542 (545) : 16 
Pat 395 (DB). (Where time is of the essence of 
the contract, it cannot be extended.) 

[But see (’24) 11 AIR 1924 Pat 387 (387): 2 Pat 
906 (DB). 

(’25) 12 AIR 1925 Pat 691 (692) (DB).] 

5. (’15) 2 AIR 1915 Oudh 197 (198). 

(’15) 2 AIR 1915 Oudh 226 (227) : 18 Oudh Cas 58. 

6 (’40) 27 AIR 1940 Mad 817 (818). (Where a 
definite period is fixed for the performance of an 
obligation as an essential part of the contract, the 
Court has no power to vary the terms and to grant 
an extension of time, if the time stipulated is an 
essential part of the terms of the contract embodied 
in the decree and not a mere threat of a pena 
nature.) 
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4. Extension of time fixed by award— A valid award is final and conclusive 
as between the parties to it and a Court cannot interfere with any portion of it. Hence, 
the Court cannot extend the time fixed by an award. 1 It may also be noted that time 
fixed by an award is not time fixed by a Court and hence section 148 does not apply to it. 

(see Note l.) 

5. “Act prescribed or allowed by this Code.” — The section applies only 
where time is fixed for doing an act prescribed or allowed by the Code. Where » P™ 
is fixed by the Court to do a particular act under its inherent powers, it isi an act flowed 
by s 161 of this Code and therefore this section will apply to such a case Code mcUes 
not only the body of the Code but also the schedules and the rules made under S. 122 oi 
S. 125 [see S. 2 (18)1. See, for instance, the following provisions : 

(1) Sectio?i 55 (4) — Security for the production of the judgment-debtor within 

the time fixed by Court. 3 

(2) Section 143 — Time for payment of postage. 

(3) Order 6 Rule 18 — Amendment of pleadings. 

( 4 ) Order 7 Rule 11 (b) — Correction of valuation of suit, 

( 5 ) Order 7 Rule 11 (c) — Supply of deficient stamp paper. 1 

(G) Order 8 Rule 9 — Time for filing written statement or additional written 

statement. 

( 7 ) Order 9 Rule 9 — Restoration of suit (dismissed for default) on applicant 

paying costs within a given time. 

(8) Order 9 Rule 13 — Setting aside ex parte decree on applicant paying costs 

within given time. 

(9) Order 21 Rule 17 — Amendment of application for execution. 

do) Order 23 Rule 1 — Allowing suit to be withdrawn with leave to bring fresh 
suit on plaintiff paying costs within a given time. 

(11) Order 25 Rule 1 — Security for costs of suit. 

(12) Order 41 Rule 3 — Amendment of memorandum of appeal. 

( 13 ) Order 41 Rule 10 — Security for costs of appeal. 

(ll) Order 41 Rule 19 — Re-admission of appeal dismissed for default, on 
appellant paying costs within given time. 

(15) Order 41 Rule 21 — Re-hearing appeal decided ex parte , on respondent 
paying costs. 

(lG) Order 41 Rule 26 — Objections to the finding returned by the lower C ourt 
on remand. 


Note 4 

1. (’ 1 H) 5 AIR 1918 Cal 554 (555) (DR). 

Note 5 

1 . (*-12) 10 Cal W N 11 (12)- iOj<ket under S. -13 of 
the Presidency Small Cause Courts Act lhis 
section does not apply-) 

(’40)27 AIK 1910 Cal 275 (2/C). (Court has no 
power under S. 148 to extend time fixed for 
making deposit provided under S. 171 of the 

Bengal Tenancy Act.) 

t’39) 26 AIR 1939 Cal 30 (31, 32). (Court under 
S. 148 has no power to extend time fixed for 


making deposit provided under S. 1 ( I (5), Bengal 
Tenancy Act.) 

2. ('33) *20 AIR 1933 Mad 503 (5G4). (Order of 
stay under inherent powers fixing a time for pay¬ 
ment of certain sums of money.) 

3. (’25) 12 AIR 1925 Rang 135 (137) : 2 Rang 5G7 
(DB). 

[See also ('31) 21 AIR 1931 Lah 421 (425). 
(Memorandum of appeal insulliciently stamped 
without any bona fide mistake—No extension of 
time granttd.)] 

4. *('09) 32 Mad 305 (311) (I-’B). 
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(17) Orde,- 47 Rule 7 (2) — Restoration of application for review dismissed for 
default;, on applicant paying costs within given time. 

«Uo W edE Z'codtr n0t aPP ' y Whe “ time " fiX6d f ° r d ° iDE a " act ** «• 

anv othfr" AM 7/“ “t* 6 pro y isions o£ the Go *° *» made applicable to proceedings under 

to th« W t o 7 Se tZ U / PPll6S *° St8pS to be taken under 3uch Act - Thus, according 
to the Hi 0 h Courts of Madras, Lahore and Nagpur, an Insolvency Court can extend the 

,, , fiX 7 f ° 1 '. “ pr ^ ying for discharge, even after the time originally fixed has expired, 6 

though the High Courts of Rangoon and Patna have taken a contrary view. 7 Further 

even without recourse to s. 148 it may be possible to construe a particular section in such 

a way as to admit of an extension of the time fixed by the Court. Thus, it was held 

under the former Code that a Court could extend the time fixed for security for costs of 

appeal^ under S. 549 (now o. 41 R. io), 6 or for paying deficit court-fee under s. 54 (now o. 7 

R. ill. On similar reasoning, it has been held that a Court can extend the time fixed for 

payment of deficit court-fee under the Court-fees Act, s. 10 cl. (2) 10 or s. 11 ,” or for deposit 

o one-fifth of the purchase money in a suit for pre-emption under s. 22 ( 4 ) of the Punjab 

?' e ? P i fcl0n ACfc ' ' Paragra P h 8 of sch - 11 expressly conferred on the Court the power to 
extend the time fixed for making an award, even after the expiry of the period originally 

fixed. Hence, there was no necessity for resort to s. 148 for extension of time in such a 
case. Isow see the Arbitration Act, 1940, S. 28. 

See also the undermentioned case. 14 


6. Discretion of Court. — The power to enlarge time under this section is 
c iscietionary. The Appellate Court should not interfere with the discretion of a Court 



5 (’42) 4G Cal W N 11 (12). (The Judge of the 
Presidency Small Cause Court bas no jurisdiction 
to extend the time fixed by his order under S. 43 
of the Presidency Small Cause Courts Act, direct¬ 
ing the bailiff to give possession.) 

( 10) 27 AIR 1940 Cal 275 (276). (Deposit under 

S. 174 of the Bengal Tenancy Act.) 

( 20) 7 AIR 1920 Pat 111 (112). (Security under 
S. 17, Provincial Small Cause Courts Act.) 

t (’16) 3 AIR 1916 Mad 224 (227) (DB). (Payment 
of court-fee under S. 11, Court-fees Act.) 

(’25) 12 AIR 1925 Pat 153 (154). (Remand — Ap¬ 
pellant directed to pay costs within a given time 
us a condition — Payment is not act directed by 
the Code.) 

(’24) 11 AIR 1924 All 818 (824) : 46 All 864 (DB). 

b.59) 26 AIR 1939 Cal 30 (32). (Deposit under 
S. 174 (5), Bengal Tenancy Act.) 

| But see f (’ll) 10 Ind Cas 268 (269) (DB) (Cal). 
(Where it was held that the language of S. 11, 
Court-fees Act, itself admitted of an extension of 
time.) 

6. (’24) 11 AIR 1924 Mad 635 (637. 638) (DB). 
(Waller, J., dissenting.) 

❖ (*30) 17 A I R 1930 Mad 389 (392) : 53 Mad 288 
<FB). 

(’25) 12 AIR 1925 Lab 416 (416). 

(’39) 26 A I R 1939 Nag 103 (104) : I L R (1939) 
Nag 478. 

7. t (’30) 17 AIR 1930 Rang 166 (172):3 Rang 187 


('25) 12 A I R 1925 Pat 355 (356) : 4 Pat 51 (DB). 
(No reference was, however, made to S. 148 of the 
Code.) 

8. See O. 41 R. 10 Note 10. 

9. (’04) 31 Cal 75 (78) (DB). 

(’26) 13 AIR 1926 Nag 312 (312). 

(’85) 7 All 79 (92, 93) (FB). (Observations of Mah- 
Mood, J.) 

NOTE—The cases in this foot-note and foot-note (5) 
above have been cited only as instances of the 
language of a section empowering a Court to extend 
the time fixed by it. The acts in those cases were 
however acts prescribed or allowed by the “Code.” 

10. (’97) 19 All 240 (243) (DB). 

11. f (’ll) 10 Ind Cas 268 (269) (DB) (Cal). 

[But see *(’16) 3 AIR 1916 Mad 224 (227) (DB). 
(Where it was held that S. 148, C. P. C., did not 
apply to such a case as the act was not one 
allowed by the “Code".)] 

12. (’23) 10 AIR 1923 Lab 643 (645) (DB). 

13. (’19) 6 A I R 1919 Pat 93 (98) : 4 Pat L Jour 
265 (DB). 

(’15) 2 AIR 1915 Cal 101 (103). 

(’92) 15 Mad 384 (386) (DB). 

14. (’38) 25 AIR 1938 Oudh 50 (51): 13 Luck 666 
(DB). (U. P. Temporary Regulation of Execution 
Act, S. 7—Court can enlarge period fixed by it but 
not exceeding 30 days.) 

Note 6 

1. (’38) 25 AIR 1938 Mad 542 (543, 544). 
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under S. 148 except on very strong grounds. 2 A Court ptfssing orders for extension of time 
should be taken, on the record as it stands, to have exercised its discretion as provided by 
the section and an Appellate Court cannot go into the question whether, as a matter of 
fact, the lower Court did exercise such discretion. 3 

7. Extension of time after the expiry of the period originally fixed — 
The section empowers a Court to extend the time even after the expiry of the period 
•originally fixed. 1 In this respect it gives effect to the undermentioned rulings. 2 

8. Implied extension of time. — No express order is necessary for extension 
of time. Such extension may be inferred from the fact that the Court has actually allowed 
a thing to be done beyond the prescribed time. 1 

9. Extension of time by appeal being preferred. — Suppose a decree of 
the primary Court which fixes a date for the performance of an act directed thereby is 
appealed against, and the appeal is dismissed. Is the period originally fixed, in such a case, 
to be calculated from the first Court’s decree or from the appellate decree ? On this point 
there is a conflict of decisions. It has been held by the High Court of Bombay 1 and the 
Chief Court of the Punjab 2 that the period should be calculated from the date of the 
appellate decree, the reason given being that the lower Court’s decree is merged in that 
of the appellate Court and though the latter decree may not expressly enlarge the period 
originally fixed, it should be deemed to do so impliedly. On the other hand, it has been 
held by the Madras, 3 Allahabad 4 and Patna 5 High Courts and the Judicial Commissioner’s 


2. •£•(’25) 12 A I R 1925 Pat 299 (302) : 4 Pat 190 
(DB). 

(’34) 21 AIR 1934 Mad 82 (84). 

3. (’16) 3 A I R 191G Cal 616 (616) (DB). (Case 
under S. 149, C. P. Code.) 

C38) 25 AIR 1938 Mad 542 (544). 

Also see S. 149 Note 8. 

Note 7 

1. f (’10) 6 Ind Cas 424 (425) <DB) (Cal). 

(•32) 19 AIR 1932 Lah 235 (236) DB). 

(’34) 21 AIR 1934 Lab 537 (538). 

(’34) 21 AIR 1934 Nag 109 (110): 30 Nag L R 258. 
f (’25) 12 AIR 1925 Pat 299 (301): 4 Pat 190 (DB). 
(’22) 9 AIR 1922 Cal 234 (234). 

(’36) 23 AIR 1936 Cal 221 (223) (DB). 

Also see S. 149 Note 7 and O. 7, R. 11, Note 5. 

2. (’01) 16 Bom 263 (266). 

( 90) 17 Cal 512 (515) : 17 Ind App 1 (PC). (Time 
for furnishing security under S. 549 (now O. 41 
R. 10)—Reversing 11 Cal 716, overruling l All 687 
and impliedly overruling 11 Mad 190.) 

(’97) 21 Bom 57G (579) (DB). (Time for furnishing 
security under S. 549 (now O. 41 R. 10).) 

(’90) 17 Cal 1 (3) (PC). (Do.) 

(’04) 31 Cal 75 (77,78) (DB). (Time for paying 
deficit court-fee.) 

Note 8 

I. (’26) 13 AIR 1926 Mad 676 (677) (DB). (Accept¬ 
ing deficit court-fee beyond the prescribed time.) 
(’16) 3 AIR 1916 Mad 685 (685) (DB). (Accepting 
deficit court-fee.) 

(’32) 19 AIR 1932 Lah 235 (236) (I)B). (Do.) 

*(’25) 12 AIR 1925 Pat 299 (302): 4 Pat 190 (I>B). 
(Do.) 


(’20) 7 AIR 1920 Pat 170 (170) (DB). (Do.) 

('20) 7 AIR 1920 Pat 281 (282). (Accepting deficit 
court-fee beyond the prescribed time.) 

(”25) 12 AIR 1925 Oudh 399 (400) : 28 Oudh Cas 
382. (Amendment of execution application.) 

(’16) 3 AIR 1916 Cal 356 (357) (DB). (Do.) 

Note 9 

1. (’14) 1 AIR 1914 Bom 132 (134) : 39 Bom 175 
(DB). (19 Bom 258 referred to ; 17 Bom 547 
explained.) 

(’87) 11 Bom 172 (173) (DB). 

2. *(’06) 1906 Pun Re No. 48, pages 173 to 180 
(185) (FB). (Overruling 1898 Pun Re No. 88.) 

[Sec also (’95) 1895 Pun Re No. 10, p. 40 (42). 

(Pre-emption decree modified in appeal — Appel¬ 
late decree not specifying time for payment — 
Time fixed for payment of purchase price runs 
from appellate decree.)] 

3. (’18) 5 A I R 1918 Mad 919 (920). (Appellate 
decree confirming decree of first Court and silent 
regarding the time fixed for payment by the Court 
of first instance—Time not extended.) 

t (’08) 31 Mad 28 (32) (DB). 

(’12) 16 Ind Cas 799 (799) (DB) (Mad). 

\ (’19) 6 AIR 1919 Mad 938 (939) (DB). 

(’92) 15 Mad 170 (173) (I>B). 

4. (’29) 16 AIR 1929 All 677 (680) (DB). 

(’96) 18 All 455 (457, 458). 

(’96) 18 All 223 (226, 227) (SB). 

(’09) 31 All 379 (381) (DB). 

(’38) 25 AIR 1938 All 497 (500) (DB). 

(But see (’89) 11 All 346 (348).) 

5. (’27) 14 A I R 1927 Pat 345 (347) : 7 Pat 76 
(DB). (Distinguishing AIR 1925 Pat 369 : 4 pat 
378 and holding that the observations therein 
were obiter.) 
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Courts of Nagpur* and Upper Burma' that though the lower Court's decree is merged in 

•T® app ® Uat ® ®- * n the absence of express provision extending the time, the appellate 
decree should be taken as confirming the lower Court’s decree as it stands and cannot be 
held to extend by implication the period fixed thereby. Opinion in the Calcutta High 
Court is divided, some cases taking the Bombay view 8 and some the Madras view. 9 

But where an appeal is simply dismissed for default of appearance or want of 

prosecution or is withdrawn, 11 or summarily dismissed under o. 41 B. ll, 12 there is no 

decree of the Appellate Court in which the lower Court’s decree may be said to have 

merged, and hence the period fixed does not get a fresh start from the decree of the 
Appellate Court. 


, Where a decree awarding future mesne profits is confirmed in appeal, the three 

years period under O. 20 R. 12 runs from the appellate decree. 13 The reason is that the 

term decree in o. 20 R. 12 refers to the executable decree in a case, and where an appeal 

is preferred against a decree, the only executable decree is that of the Appellate Court, 

whether it affirms, reverses or modifies the lower Court's decree. See also Note 5 on 
Order 34 Rule 3. 


10. Court to which application for extension.should be made_Where 

an appeal has been preferred from a decree, the only Court that can extend the time 
fixed by it, assuming that the case is one in which time can be extended, is the Appellate 
Court. A fortiori the lower Court has no jurisdiction to extend the time fixed in an 
appellate decreer But it has been held by the Rangoon High Court that where an appeal 
has been dismissed, the trial Court has power to enlarge the time fixed by the order 
appealed from. 3 See also the undermentioned case. 4 


6. (’97) 11 C P L R 115 (121). 

[See nlso (’26) 13 AIR 1926 Nag 207 (208). (Ap¬ 
pellate Court modified the preliminary decree for 
redempt ion— Held this did not necessarily involve 
a change in the due date.)] 

7. (’21) 8 AIR 1921 Upp Bur 5 (7) : 4 Upp Bur 
Rul 1. 

8. (’86) 13 Cal 13 (16) (DB). 

t (’21) 8 AIR 1921 Cal 699 (705) (DB). (See the 
observations of Mookerjee, J. — 11 Cal W N 679 
approved.) 

9. (’98) 25 Cal 311 (313) (DB). 

(’22) 9 AIR 1922 Cal 329 (329) (DB). 

[See (’14) 1 AIR 1914 Cal 323 (324). (High Court 
in second appeal while restoring decree of first 
Court which had been reversed by lower Appel¬ 
late Court, fixed fresh date for redemption.)] 

10. (’96) 18 All 101 tl03) (FB). (Orderof dismissal 
under O. 41 R. 10 for non-payment of security for 
costs.) 

(’17) 1 AIR 1917 All 392 (393) : 39 All 393. (Dis¬ 
missal of appeal for default.) 

t (’17) 4 AIR 1917 Cal 728 (730) : 44 Cal 954 (DB). 
(Dismissal for default.) 

('ll) 1 AIR 1914 P C 65 (66) : 36 All 284 : 41 Ind 
App 104 (PC). (Dismissal of appeal for non-prose¬ 
cution.) 

t ('14) 1 AIR 1914 PC 66 (67):36 All 350 (PC). (Do.) 

11. (’91) 1 Mad L Jour 745 (746). (Withdrawal of 
appeal against decree for redemption—Time fixed 
for redemption by the decree appealed against not 
extended.) 


(’75) 1 All 293 (295) (DB). (Pre-emption decree ' 
specifying a certain time from the date of the deci¬ 
sion becoming final—Decree affirmed in appeal— 
Special appeal from appellate decree withdrawn— 
Time runs from the date of decree in first appeal.) 
(’91) 15 Bom 370 (374) (DB). 

(’92) 16 Bom 243 (248) (DB). 

12. ('24)11 AIR 1924 Bom 98(99):47 Bom956(DB). 
(’97) 21 Bom 548 (551) (DB). 

NOTE.—But some cases have held that dismissal of 
appeal under O. 41 R. 11 (1) is a decree : see for 
instance AIR 1926 Cal 368 and the cases cited 
therein. 

13. (’01) 23 All 152 (158) : 27 Ind App 209 (PC). 

Note 10 

1. (TO) 37 Col 548 (550) (DB). 

2. (’ll) 12 Ind Cas 139 (139) (DB) (Mad). 

(’33) 20 AIR 1933 Cal 83(85) (DB). (Remand order 
of Appellate Court fixing time for doing an act — 
Lower Court cannot extend time.) 

3. (’35) 22 AIR 1935 Rang 500 (501). 

4. (’38) 25 AIR 1938 All 497 (499) (DB). (Sub¬ 
ordinate Judge passing preliminary decree and 
directing decree-holder to pay deficiency in court- 
fee within certain time adding that in default 
decree would be nullity—Munsif merely in charge 
of routine duties of Subordinate Judge has no 
jurisdiction to extend time so fixed for payment of 
court-fee.) 
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11. Appeal. — No appeal lies from an order under this section as it is neither 
a decree nor an appealable order under section 104. 1 

After a final decree, the Court cannot extend the time fixed by it, under S. 148. 
Hence, if the Court does extend the time it should be deemed to be acting not under 
S. 148 but under s. 47, and its order is therefore appealable as a decree? 

12. Revision. — An order under this section is not appealable but is open to 
revision provided the conditions of S. 115 are satisfied. 1 See Note 11 . But the High Court 
will not interfere in revision unless it is necessary in the interest of justice to do so. 2 


149 . [New.) Where the whole or any part of any fee 6 prescribed for 
Power to make up any document 4 by the law for the time being in force 
deficiency of court-fees, relating to court-fees has not been paid, the Court may, 

in its discretion, 5 at any stage, 7 allow the person, by whom such fee is 
payable, to pay the whole or part, as the case may be, of such court-fee; and 
upon such payment the document, in respect of which such fee is payable, 
shall have the same force and effect as if such fee had been paid in the first 
instance. 

[ 1882, cf. S. 582A. J 

Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Payment of court-fees after the period of 

limitation. 

4. “Any document.” 

4a.“For the time being in force.” 

5. “Discretion of Court.” 

6. Whole or any part of any fee. 

7. “ At any stage.” 

8. Power of Appellate or Revisional 

Court to interfere with the discretion 
of the lower Court. 


9. Plaints and memoranda of appeals. 

10. Application for leave to sue or appeal as 

pauper. 

10a. Power to call for court-fees after judg¬ 
ment is pronounced. 

11. Conversion of proceedings. 

12. Extension of time by admission Court. 

13. Appeal. 

14. Revision. 

15. Review. 


1. Legislative changes. — This section corresponds to S. 582A introduced into 
the old Code by Act IV of 1892. The material changes in the present section are the 
following : 


Note 11 

1. (’29) 1G AIR 1929 All GGG (GG7) (DB). 

(’20) 7 AIR 1920 Pat 281 (282). (Order grunting 
time under S. 148 cannot bo «|iiestioned in appeal.) 
(’1G) 3 AIR 191G Mad G94(G95) : 39 Mad 87G (DB). 
f(’13) 35 All 582 (586) : 21 Ind Cus 585 (58G) 
(SB). (Reversing 17 Ind Cas 912 and distinguishing 
14 All 520.) 

('24) 11 AIR 1924 Oudli 330 (331). (Order refusing 
to extend time not appealable.) 

(’23) 10 AIR 1923 Lab 1G2 (163). 

(’35) 22 AIR 1935 Rang 500 (501). (Executing 
Court granting extension of time for payment of 
money — Decree-holders fruitlessly appealing — 
Execution Court again granting extension of time 
—Such order is not appealable.) 

2. (’24) 11 AIR 1921 Oudh 179 (179). (It was held 
in this case that even under S. 47 the Court 


cannot extend the time fixed by the decree though 
for the purpose of appeal, the order must be 
deemed to have been passed under S. 47.) 

Note 12 

1. (’41) 28 AIR 1941 Mad 70G (706). (Order under 
S. 148 without jurisdiction — High Court should 
not refuse to interfere in revision merely on ground 
of hardship to person adversely affected.) 

( 34) 21 AIR 1931 Lab 537 (538). (Court refusing 
to extend time for payment of deficient Court-fee 
on ground of want of power, fails to exercise- 
discretion within the meaning of S. 115.) 

2. (’30) 17 AIR 1930 Pat 279 (280) 

<’2G) 13 AIR 1920 Mad 1059 (1060) 

(’33) 20 AIR 1933 Cal 20 (21) (DB). (Even if the 
order of the lower Court is erroneous ) 

(’25) 12 AIR 1925 Pat 153 (154). 
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(1) Section 582 A applied only to appeals and applications for review. The 

present section applies to all documents chargeable with court-fees See 
Note 4, 

( 2 ) The insufficiency of the stamp must under s. 682A have been caused by 

mistake on the part of the appellant or applicant for review as to the 

amount of the requisite stamp. There is no such restriction in the present 
section. See Note 5. 

2 . Scope of the section. — It is provided under the Court-fees Act, 1870, Ss. 4 
and G. that no document chargeable with court-fee under that Act shall be filed, or 
recorded in any Court of Justice, unless the court-fee payable in respect thereof is paid. 
The institution of a suit or other proceeding or the presentation of a document will not 

a legal institution or presentation if the fee chargeable under law is not paid at the time 
of such institution or presentation. This section enacts an exception to that rule 1 by 
empowering the Court to allow a party to pay the requisite fee at any stage after the 
proceeding has been filed, and by providing that such payment shall have the same effect 
as if it had been made in the first instance. The result is that where a proceeding is 
instituted within the period of limitation, with an insufficient court-fee, it w’ill not be 
time-barred, provided the full fee is paid with the leave of the Court under this section 
although, at the time the full fee is paid, the period of limitation has expired. 2 

But the payment of fee under this section cannot be claimed by a party as of 
right ; it is in the discretion of the Court to allow or not such payment. See Note 5. 

3. Payment of court-fees after the period of limitation. — It is only 
where the deficit is made good within the time allowed by the Court that the payment 
will have the force or effect as if it had been paid on the date of presentation. 1 If the 
payment is made beyond the time allowed, the presentation will be deemed to be made only 
on the date such def icit is made good. If that date itself is within limitation, the suit will 
not be barred. 2 If that date is beyond limitation, the suit will be barred unless the time 
originally allowed is extended by the Court up to the date of payment under S. 148 of the 
Code. 3 But such extension need not be by an express order. It may be inferred from the 
acceptance of the court-fees by the Court after the prescribed period. 4 Similarly, where 
the Court accepts payment of court-fee after the period of limitation without any express 
order allowing time under this section the Court must be deemed to have condoned the 
delay under this section. 6 


Section 149 — Note 2 

1. Sec (’41) 28 AIR 1941 Nag 220 (221) : I L R 
(1941) Nag 467 (DB). (Section 6 of Court-fees Act 
<1oes not bar the application ofS. 149, C. P. Code.) 

2. (’40) 27 AIR 1940 Mad 934 (936) (DB). 

(’32) 19 AIR 1932 Rah 21 (22). 

(’14) 1 AIR 1914 Cal 888 (889) (DB). 

(’12) 13 Ind Cas 900 (902) (DB) (Cal). 

(’01) 4 Oudh Cas 108 (114) (DB). 

t (’09) 32 Mad 305 (311) (FB). 

Note 3 

l. See Note 2. 

(’28) 15 AIR 1928 Ball 274 (275). 

(’37) 24 AIR 1937 Bali 111 (112). 

C3G) 23 AIR 1936 Bah 564 (566) (DB). 

(’38) 25 AIR 1938 Mad 560 (562) (DB). 

[See also (’37) 24 AIR 1937 Bah 392 (393). (Plaint 
presented to oflicer whose duty was to distribute 
plaints — Deficiency made up before the plaint 


reached the proper Court — As under O. 7 R. 11 
the latter Court would have been bound to allow 
time for making up the deficit court-fee if it had 
not been paid already, the fact that the deficiency 
had been mado up on the requisition of offioer 
who was not authorized under S. 149 to allow 
time for making up deficit court-fee does not 
make the plaint invalid.) 

(’38) 25 AIR 1938 Mad 316 (317) (DB). (Court 
refusing to allow time for payment of deficient 
court-fee—Memorandum of appeal cannot be held 
to be presented in time.)] 

2. (’05) 2 Cal L Jour 70 (72) (DB). 

t ('07) 34 Cal 20 (26) (FB). 

3. f (’10) 7 Ind Cas 578 (581) (DB) (Cal). 

(’34) 21 AIR 1934 Lah 537 (538). 

(1900) 27 Cal 376 (378) (DB). 

4. See S. 148 Note 8. 

5. (’37) 24 AIR 1937 Lah 111 (112). 
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4. “Any document.” — The corresponding section of the Code of 1882 (S. 682 A) 
applied only to appeals and applications for review. This section is general in its terms 
and applies to all documents chargeable with court-fees under the Court-fees Act, such as 
plaints, memoranda of appeal or cross-objections, written statement claiming set-off 1 or 
making a counter-claim, etc. Thus, the section applies to an application to set aside an 
award. 2 


4a. “For the time being in force.” — The court.fee payable according to 
the law “for the time being in force” means the court-fee payable according to the scale 
which was in force when the document ruas filed and not according to the scale which is 
in force when the 'payment is made} 

5. “Discretion of Court.” — There are certain cases in which the Court is 
bound to give some time for making up the deficient court-fee. Thus, under o. 7 R. 11 (c) 
where a plaint is insufficiently stamped, the Court is bound to grant some time to supply 
the deficient court-fee. 1 In all other cases the Court has a discretion under the section to 
allow the court-fee to be paid at any stage. The High Courts of Calcutta, 2 Lahore, 3 Patna 4 


(•34) 21 AIR 1934 Lah 701 (703) (DB). 

Note 4 

1. (’95) 5 Mad L Jour 233 (230) (DB). (Written 
statement pleading set-off.) 

(’35) 22 AIR 1935 Pat 110 (111) (DB). (Written 
statement claiming set-off.) 

2. (’28) 15 AIR 1928 Sind 87 (89) : 23 Sind Ii R 
91 (DB). 

Note 4a 

1. (’32) 19 AIR 1932 Oudh 343 (344). 

Note 5 

1. See Note 9. 

2. (’18) 5 AIR 1918 Cal 193 (1941 (DB). 

(’14) 1 AIR 1914 Cal 735 (73G) : 41 Cal 1092 (DB). 
(*13) 21 Ind Cas 806 (867) (DB) (Cal). (Delay 
excused where non-payment was due to mistake.) 
f(*32) 19 AIR 1932 Cal 482 (484, 485) : 59 Cal 
388 (DB). (Court-fee stamp of one rupee in appeal 
memo to avoid limitation.) 

3. (’26) 13 AIR 1920 Lah 089 (690) (DB). 

(’34) 21 AIR 1934 Lah 424 (425). (Counsel present- 
ingappeal with insullicientstamp—Mistake pointed 
out but counsel persisting that court-fee paid was 
adequate — Question being simple one, mistake is 
not bona fide and extension of time cannot bo 
granted.) 

C33) 20 AIR 1933 Lah 264 (205). (Honest belief of 
appellant regarding adequacy of court-fee—Delay 
in giving adequate court-fee may be condoned.) 
(’27) 14 AIR 1927 Lah 884 (885). (Gross negligence 
on the part of the appellant’s counsel, cannot be 
condoned.) 

(’24) 11 AIR 1924 Lah 325 (327) (DB). (Insufficiency 
brought to notice of appellant's pleader — Deli¬ 
berate refusal—No extension to be allowed.) 

C32) 33 Pun L R 187 (188) (DB). (Do.) 

(’31) 18 AIR 1931 Lah 343 (34.3). (Do.) 

(’28) 15 AIR 1928 Lah 274 (275). (Shortage of 
court-fee stamp in treasury, valid ground.) 

(’21) 8 AIR 1921 Lah 371 (372). (Appellant dis¬ 
puting order for more court-fee.) 

(’23) 10 AIR 1923 Lah 309 (309). (Disputing 


demand for more court-fce—Party not entitled to 
indulgence.) 

(’21) 8 AIR 1921 Lah 43 (44). (Ignorance of law 
and poverty, no excuse.) 

(’19) 6 AIR 1919 Lah 252 (253). 

(’29) 16 AIR 1929 Lah 748 (748) (DB). (Court-fee 
paid according to the old practice, following 1913 
Pun Re No. 57.) 

(’30) 17 AIR 1930 Lah 24 (26). 

(’25) 12 AIR 1925 Lah 381 (383): 6 Lah 233 (DB). 
t(’23) 10 AIR 1923 Lah 135 (137) (DB). (Debat¬ 
able point —Bona fide mistake made—Delay may 
be excused.) 

(’13) 1913 Pun Re No. 55 : 19 Ind Cas 788 (788) 
(DB). (Reasonable diligence in the prosecution of 
appeal, necessary.) 

(’23) 10 AIR 1923 Lah 629 (630) (DB). (Bonafide 
mistake—Delay may be excused.) 

(’22) 9 AIR 1922 Lah 440 (441) (DI3). (In absence 
of bona fide mistake Court should not resort to 
section 149.) 

(’26) 13 AIR 1926 Lab 509 (510) (DB). 

(’21) 67 Ind Cas 130 (130) (DB) (Lah). 

(’25) 12 AIR 1925 Lah 246 (246). 

(’19) 6 AIR 1919 Lah 280 (281) : 1919 Pun Re 
No. 10. 


(’20) 7 AIR 1920 Lah 92 (93) : 1 Lah 234 (DB). 
(*19) 6 AIR 1919 Lah 65 (65) : 1 Lah 220 (DB). 
(’09) 4 Ind Cas 554 (555) (Lah). 

(’36) 23 AIR 1936 Lah 935 (936). (Error of coun¬ 
sel not bona fide —Extension of time not granted.) 


4. (’22) 9 AIR 1922 Pat 56 (56) (DB). (Deliberate 
payment of deficit stamp on memorandum of ap¬ 
peal—Payment of delicit after period of limitation 
does not save the appeal.) 

(’20) 7 AIR 1920 I'at 818 (820). 

(’24) 11 AIR 1924 Pat G63 (664) : 3 Put 337 (DB). 
(Time of grace expired during the vacation—After 
the vacation the stamp could not be procured as 
the stamp vendor had none.) 

t (’17) 4 AIR 1917 Pat 26 (27) : 3 Pat L Jour 74 
(DB). (Deliberately and to suit their convenience 
the appellants had paid deficient court-fee ) 

(’29) 16 AIR 1929 Pat 731 (732) : 8 Pat 906 (DB). 
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and the Judicial Commissioner's Court of Nagpur 6 have held that this discretion cannot 
be exercised in favour of a party who has not been bona fide, that is, who is not 
under any honest mistake or doubt or who has not made an honest attempt to comply 
with the law. Mere poverty or ignorance is not a ground for indulgence under the 
section. The reason is that where an appeal is not hied in time with a proper court-fee, 
the appeal becomes barred and the respondent gets a valuable right. The Court should 
not, therefore, exercise its discretion under this section to his prejudice except where 
sufficient grounds exist for the non-payment of the full court-fee in the first instance. 
The Bombay High Court 7 has, on the other hand, held that the discretion is not limited 
to cases where the party is under a bona fide misunderstanding of the law as to valuation. 
This view is based on the fact that the present section omits the provision which occurred 
in s. 5S2A of the old Code restricting the exercise of discretion to cases where the 
insufficiency of the stamp is caused by mistake on the part of the appellant or applicant. 
It has been held in a Full Bench decision of the Lahore High Court that the discretion 
conferred on the Court by this section is normally expected to be exercised in favour of 
the litigant except in cases of contumacy or positive mala fides or reasons of a similar 
kind. 8 The Peshawar Judicial Commissioner’s Court 9 also has held that where the failure 
to pay the requisite court-fee is due to a bona fide mistake, the Court can allow the 
deficiency to be made up under this section. 

Where a party has been contesting with some show of justification the correctness 
of the order requiring him to pay an enhanced court-fee, he should be allowed reasonable 
time in which to pay the deficiency on an adverse order being finally passed against him. 10 


(’18) 5 AIR 1918 Pat 336 (338):3 Pat L J 484 (DB). 
(Failure of the plaintiff to affix sufficient stamp 
was due to gross negligence of his legal advisers.) 
(’25) 12 AIR 1925 Pat 435 (438): 4 Pat 180. (Defi¬ 
cit amount paid to pleader — Pleader’s clerk mis¬ 
appropriating it — Suit rejected in consequence— 
Suit can be restored subsequently.) 

5. (’29) 1G AIR 1929 Nag 294 (295). 

(’08) 4 Nag L R 1G8 (17G). 

6. (’19) 0 AIR 1919 Lab 252 (253). 

f (’34) 21 AIR 1934 Cal G59(GG1):61 Cal 663 (DB). 
(Inability to raise money i9 not sufficient ground 
for permitting payment of deficit court-fee.) 

(’21) 8 AIR 1921 Lah 43 (44) (DB). 

(’35) 22 AIR 1935 Rang 33G (339) : 13 Rang 50 
(DB). (Mere inability to pay funds is not sufficient 
ground for Court exercising discretion.) 

(’36) 40 Cal W N 1294 (1295) (DB). (But where 
it is shown that the party lives in a district where 
an acute famine prevails and that in consequence 
he was unable to procure the necessary funds, an 
exception should bo made to the rule, and the 
Court in such a case will exercise its discretion in 
his favour under S. 149.) 

(See (’38) 25 AIR 1938 Nag 322 (323). (Substan¬ 
tial portion of court-fee paid—Poverty pleaded — 
Time can bo extended.)] 

7. (’l l) 1 AIR 1914 Bom 249 (251) : 38 Bom 41 : 
21 Ind Cas 337 (338) (DB). 

8. f (’38) 25 AIR 1938 Lah 361 (3G5) (FB). (The 
question of bona fides in this connexion should bo 
construed in the sense that the word is used in the 
General Clauses Act and not as used in the Limi¬ 
tation Act.) 

Alto see the following cases : 

(*40) 27 AIR 1910 Lah 440 (447): 1LR (1941) Lah 


652 (DB). (Application to sue in forma pauperis 
found mala fide —Extension of time not granted.) 

(’35) 22 AIR 1935 Lah 448 (450) : 17 Lah 122 
(DB). (Appeals presented without proper court-fee 
accepted by office without objection — Question of 
court-fee payable not free from doubt—Appellants 
not guilty of deliberate attempt to avoid payment 
of proper court fee— They are entitled to grant of 
time for payment of proper court-fee.) 

(’36) 38 Pun L R 262 (263) (DB). (Where the mis¬ 
take is bona fide , Court should allow deficiency to 
be made up.) 

(’37) 24 AIR 1937 Lah 276 (276). (Court-fee on 
objections to award not paid through inadvertence, 
owing to bona fide mistake of party’s counsel — 
Requisite court-fee paid at earliest opportunity— 
Court should accept it under S. 149.) 

(’37) 24 AIR 1937 Lah 688 (688). (Appeal tiled 
within time on insufficient stamp on basisof valua¬ 
tion of suit — Appellant making good deficiency 
within time allowed but after limitation—Appeal is 
not barred—Delay can be condoned under S. 149.) 

9. (’37) 24 AIR 1937 Pesh 3 (4) (DB). 

(’37) 24 AIR 1937 Pesh 31 (32) (DB). 

[See (’43) 30 AIR 1943 Pesh 43 (45) (DB). (Appel¬ 
lant failing to stamp his memo of appeal with 
respect to question of costs in lower Courts, 
through clear negligence — Held time could not 
be extended.) 

(’23) 73 Ind Cas 788 (791) (Pesh). (Memorandum 

of appeal insufficiently stamped even though there 

was no misapprehension as to the amount of 
court-fee payable — Appellant is not entitled to 
any indulgence under this section.)] 

10. (’38) 25 AIR 1938 Mad 921 (922). 
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6. Whole or any part of any fee. — The discretion under s. 149 applies not 
only where the court-fee paid is not sufficient but also where no court-fee has been paid 
at all. 1 It has heen held by the Madras High Court that s. 149 contemplates cases in 
which payment of duty is insufficient ab initio. Hence, it does not apply where a plaintiff 
is allowed to sue on the basis of a tentative valuation, as in suits for accounts or mesne 
profits, and, on a decree for a higher amount being passed, is required under Court-fees 
Act, S. 11, to pay additional court-fees. 2 It is however open to a Court on the construction 
of the Court-fees Act, S. 11, itself to enlarge the period fixed for payment of additional 
court-fee under that section. 8 

As to the right of an appellant in an insufficiently stamped appeal to be heard on 
the proportionate part of his claim in appeal, see the undermentioned cases. 4 

7. “At any stage.** — Under the former Code.it was held by the High Courts 
of Bombay, 1 Calcutta 2 and Madras, 3 the Chief Courts of the Punjab 4 and Lower Burma 6 
that where the deficiency in court-fee is supplied after the period of limitation but within 
the time allowed by the Court, the suit or appeal was not barred by limitation. The 
reason given was that the suit or appeal should be deemed to be instituted on the date of 
the original presentation of the plaint or memorandum of appeal and not on the date on 
which the deficit court-fee was made up. The Allahabad High Court did not accept this 
view.® According to that Court, the presentation of an insufficiently stamped plaint or 
memorandum of appeal was not a valid presentation, and the suit or appeal could be 
deemed to be instituted only when the full court-fee was paid. But, as has been seen 
in Note l, in the case of appeals and applications for review a different rule was 
provided by s. 582A which was introduced into the Code by Act IV of 1892. 7 The section 
superseded the undermentioned decision 8 which held that a Court could not allow deficient 


Note 6 

1. \ (’29) 16 AIR 1929 P C 147 (148) : 56 Iml App 
232 : 10 Lah 737 (PC). 

(’17) 4 AIR 1917 Low Bur 179 (180) (DB). (Court- 
fees Act, S. 12 (ii) which does not apply when no 
fee at all lias been paid.) 

+ (’35) 22 AIR 1935 Pat 110 (111) (DB). (TheCourt 
is not precluded from considering the question of 
set-off even if the written statement does not bear 
the requisite court-fee at the time it is tiled.) 

(’34) 21 AIR 1934 Lah 701 (703) (DB). (Memo¬ 
randum of Letters Patent appeal.) 

[But see (’33) 20 AIR 1933 Cal 796 (797) (DB).] 

2. (’16) 3 AIR 1916 Mad 224 (227) (DB). 

{See also (’33) 20 AIR 1933 Mad 330 (331, 332) : 
56 Mad 705 (DB).] 

3. (’ll) 10 Ind Cas 268 (269) (Cal). 

4. (’26) 13 AIR 1926 Lah 558 (559) (DB). (Appeal 
not to be dismissed but to be heard to the extent of 
court-fee paid.) 

(’31) 18 AIR 1931 Lah 237 (238) (DB). (Do—Pre¬ 
emption suit.) 

Note 7 

1. (’03) 27 Bom 330 (332) (DB). 

2. (*92) 19 Cal 780 (783) (DB). (Dissenting from 
12 All 129 (FB).) 

f (’93) 20 Cal 41 (43) (DB). 

(1900) 27 Cal 814 (818) (DB). (Following 20 Cal 41 
and 17 Cal 780.) 

(’04) 31 Cal 75 (77) (DB). 

(’92) 19 Cal 747 (749) (DB). 


3. (’02) 25 Mad 380 (383) (DB). 
f (’09) 32 Mad 305 (311) (FB). 

(’99) 22 Mad 494 (502) (DB). 

(’92) 15 Mad 29 (34) (DB). (Following 2 All 241 : 
6 Ind App 126 (PC).) 

(’92) 15 Mad 78 (79) (DB). (Following the principle 
laid down in 2 All 241 : 6 Ind App 126 (PC).) 

(’97) 20 Mad 319 (321) (DB). (A different note was 
struck in this case but the case was not followed in 
other decisions.) 

4. (’05) 1905 Pun Re No. 104, page 309(315) (FB). 
(’93) 1893 Pun Re No. 3, page 30 (37, 38) (DB). 
(’07) 1907 Pun Re No. 123, page 600 (607) (DB). 

( 03) 1903 Pun Re No. 74, page 309 (312) (DB). 
(’74) 6 N W P II C R 139 (141) (DB). (No time 
fixed — Payment of deficiency within reasonable 
time held sufficient.) 

1*71) 3 N W 1> H C R 202 (203). 

[But see (’90) 1890 Pun Re No. 130, page 425 
(427, 428).] y b 

5. (1900) 1 Low Bur Rul 32 (33). 

6. (’04) 1904 All W N 133 (133). 

(’01) 23 All 423 (426) (DB). 

(’05) 27 All 411 (414) (DB). 

(’06) 28 All 310 (312) (DB). 

(’02) 24 All 218 (220) (DB). 

f (’93) 15 All 65 (74) (SB). 

7. (01) 24 Mad 331 (332, 333) (DB). 

(•01) 16 C P L R 89 (90). 

(’02) 1902 All W N 153 (153) (DB). 

(’07) 29 All 618 (620) (DB). 

8. (’90) 12 All 129 (143) (FB). 
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l C imiteton 0 nn^ a t T al “ “ aPpliC f° n for ™view 3 to be made good after the expiry of 
limitation unless the memorandum of appeal or application for review had been received 

hrough the mistake of the Court or of an officer thereof. The principle embodied in the 

The °iea Wa d eX T d d ^ thS Ful1 Benoh Case of Sari Bam v - Hussain.™ 

defie f d f ; UdS ! 3 that ca3e relied u P° n s - 28 of the Court.fees Act which enables 

received or Zd n, u Where in sufficiently stamped documents have been 

:“ e * V ^ F. hl3d ,, thr0Ugh J mistake ° r inadvertence. Their Lordships interpreted the 
CorTT ; ° r 'nadvertence” in s. 28 so as to include the mistake not only of the 

foThil l , °{ flCe Z but f?° 0f lhe vart y- The present section gives legislative effect 
to this view and enables a defective document to be retrospectively validated at any stage 

the^ Court l '^ 1ClenCy ° f ^ stamp 13 subsequently made up within the time allowed by 

fixed by^t^ 00111 ^ 1 ° an aIS ° enlaige the time even after the la P se of period originally 

u * i ° ef ? Cit c ° urt - fees 0Q a plaint may be aUowed to be made good even in appeal. 13 
I5ut it is desirable that in such cases the matter is disposed of at the earliest possible 
moment after the deficit is discovered. 14 

As to the power of a Court to extend time for payment of court-fees fixed by its 
own decree, see Note 2 on section 148. 


9. (’90) 12 All 57 (59) (DB). 

10. *(’07) 29 All 749 (764, 765) (FB). 

11. (’22) 9 AIR 1922 Cal 234 (235). 

(’18) 5 AIR 1918 Mad 1039(1040):40 Mad687(DB). 
*(’29) 16 AIR 1929 P C 147 (148) ; 10 Luck 737 : 
56 Ind App 232 (PC). 

('34) 21 AIR 1934 All 740 (765) : 56 All 828 (DB). 
(NOTE: TliiB case is reversed on another point in 
AIR 1938 P C 165 : I L R (1938) All 601 : 32 
Sind L R 531 : 65 Ind App 182 (PC).) 

(’34) 21 AIR 1934 All 160 (160). 

(’09) 2 Ind Cas 1 (3) (Cal). 

(’13) 20 Ind Cas 767 (767) (DB) (Mad). 

(’22) 9 AIR 1922 Lah 225 (226) : 3 Lah 35 (DB). 
(’26) 13 AIR 1926 Nag 156 (157). 

(’09) 3 Ind Cas 435 (436) (DB) (Mad). 

(’09) 3 Ind Cas 557 (558) (DB) (All). 

(’13) 21 Ind Cas 866 (867) (DB) (Cal). 

(’14) 1 AIR 1914 All 216 (216) (DB). 

(’15) 2 AIR 1915 Mad 426 (427) (DB). 

(’16) 3 AIR 1916 Pat 136 (137, 138): 1 Pat L Jour 
420 (DB). 

(’16) 3 AIR 1916 Cal 616 (616) (DB). 

(’23) 10 AIR 1923 All 538 (538) : 45 All 518 (DB). 
('26) 13 AIR 1926 Lah 346 (347) (DB). 
f (’09) 32 Mad 305 (311) (FB). 

(’10) 37 Cal 399 (406) : 5 Ind Cas 532 (535) (DB). 
(’36) 23 AIR 1936 Oudh 340 (354). 

(’35) 22 AIR 1935 Oudh 231 (232) : 10 Luck 569. 
(’35) 22 AIR 1935 Pat 201 (201). 

f (’37) 24 AIR 1937 Pat 550 (551):16Pat 600(SB). 

( 38) 25 AIR 1938 All 539 (540) : I L R (1938) All 
848 (DB). (Decree conditional on payment of 
court-fee — Acceptance of court-fee though after 
three years from the date of the order directing 
the payment of the necessary court-fee, is quite 
valid and time for execution of the deoree begins 
to run only after the date when the court-fee was 
paid.) 


(’38) 25 AIR 1938 Mad 560 (562). 

[See (’35) 22 AIR 1933 All 985 (986). (Deficiency 
of court-fee ordered to be made good — Court 
rejecting plaint under O. 7 R. 11 — Plaintiff 
filing restoration application after making good 
deficient court-fee — Court can treat such appli¬ 
cation as fresh plaint under O. 7 R. 13 and can 
allow court-fee paid on rejeoted plaint to be 
counted towards court-fee on fresh plaint under 
Ss. 149 and 151, C. P. Code.)] 

Also see O. 44 R. 1, Note 7. 

12. (’22) 9 AIR 1922 Cal 234 (234). 

(’10) 6 Ind Cas 424 (425) (DB) (Cal). 

(’09) 2 Ind Cas 1 (3) (Cal). 

(’19) 6 AIR 1919 Cal 261 (261) (DB). 

(’94) 1894 Pun Re No. 113, page 435 (436). 

(’26) 13 AIR 1926 Mad 676 (678). 

(’87) 9 All 252 (253) (DB). 

(’76) 1876 Pun Re No. 84, page 169 (170) (DB). 

(’35) 22 AIR 1935 Pat 201 (201). 

(’38) 25 AIR 1938 Mad 560 (562) (DB). 

[See also (’36) 23 AIR 1936 Cal 245 (246) (DB). 
(Where the Appellate Court orders the plaintiff 
in a suit to put in additional court-fee within a 
particular time and directs that in case of failure 
to do so on his part the suit is to stand dismissed, 
and the plaintiff applies for extension of time for 
putting in the deficit court-fee before expiry of 
the period, the Appellate Court has jurisdiction 
under S. 149 to extend the time os the appeal is 
not finally disposed of before the order of exten¬ 
sion of time is made.)] 

Also see S. 148 Note 7 and O. 7 R. 11, Note 5. 

13. (’36) 23 AIR 1936 Cal 245 (246) (DB). 

(’38) 40 Pun L R 33 (35). (Trial Court itself fixing 
value of suit — Appellate Court finding value 
insufficient — Time should be given for paying 
deficit court-fee.) 

14. f (’21) 8 AIR 1921 Pat 88 (89) j 6 Pat L Jour 
293 (FB). 
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Where no time is fixed in the decree for the payment of the court-fee which is 
payable under it, the executing Court can allow time for such payment. 16 Where a decree 
is passed on condition that a certain court-fee is deposited and the decree-holder deposits 
the same after three years and the Court accepts it, it cannot be said that execution is 
barred by limitation inasmuch as the decree is complete only when the court-fee is 
deposited and limitation cannot begin to run under Art. 182 of the Limitation Act until 
there is a decree capable of execution. 16 

8. Power of Appellate or Revisional Court to interfere with the 
discretion of the lower Court. — An Appellate Court should not interfere with the 
discretion of the lower Court under the section except on very strong grounds. 1 Where 
a Judge has allowed deficient court-fee to be made up under this section, he must be 
taken, on the record as it stands, to have exercised his discretion in the matter and it is 
not open to the Appellate Court to go into the question as to whether he exercised his 
discretion. 2 Nor is it open even for the Judge while granting time for the payment of 
deficit court-fee to leave open the question of limitation. 3 But where a Judge refuses to 
allow a party to make up deficient court-fee under this section, there must be something 
to show that he did exercise his discretion in the matter. 4 In a Special Bench decision 
of the Patna High Court 6 it has been held that where the lower Court has exercised 
its discretion under this section in an outrageous fashion, the aggrieved party must 
immediately move the High Court in revision and if ho does not do so, he cannot 
afterwards impeach the order of the Court in the appeal from the final decision. (It may, 
however, be noted that there is a conflict of decisions as to the power of the High Court 
to interfere in revision with interlocutory orders : see S. 115 Note 5. See also sections 100 
and 101 Note 16.) 

' 9. Plaints and memoranda of appeals. — A person is not entitled, as a 
matter of right, to make up deficient court-fee under this section. It is entirely left to 
the discretion of tho Court to allow him to do so or not. But in a case of a plaint 
insufficiently stamped, the Court is bound under O. 7 R. 11 to allow some time to make up 
the deficiency, provided the plaint has been presented within the period of limitation. See 
O. 7 R. 11, Note 5. Does tho same rule apply to appeals? On this point there is a conflict 
of decisions. See Note 6 on o. 7 R. 11 for a full discussion of the subject. 


15. (’37) 24 AIR 1937 Lab 720 (720). (An applica¬ 
tion for execution of that decree bled within time 
is not therefore barred by limitation by reuson of 
the court-fee having been paid after limitation, if 
it was paid within the time allowed by tho execut¬ 
ing Court.) 

16. (’38) 25 AIR 1938 AH 539 (510) :ILR (1938) 
All 848 (D13). 

Note 8 

$ 

1. (*42) 29 AIR 1942 Put 231 (235, 236) (DB). 
(Appellate Court may interfere where the order of 
the lower Court us to the time within which tho 
court-fee is to be paid is unreasonably stringent.) 

(’41) 28 AIR 1941 Nag 301 (305) : I L It (1911) 
Nag 629. (Suit by plaintiff for possession of his 
share in house—At advanced stage of suit, defen¬ 
dant raising plea that value of house wua much 
more—Plaintiff is entitled to extension of time to 
make good deficiency in court-fee — Refusal to 
grunt extension amounts to improper exercise of 
discretion.) 

(’26) 13 AIR 1926 Nog 156 (157). 


+ (’25) 12 AIR 1925 l*at 299 (302) : 4 Pat 190 (DB). 
(•14) 1 AIR 1914 Cal 735 (736) : 41 Cal 1092 (DB). 
(’14) 1 AIR 1914 All 216 (216) (DB). 

(’20) 7 AIR 1920 Pat 281 (282) (DB). 

(’36) 38 Pun L R 262 (263) (DB). 

(’38) 25 AIR 1938 Mad 560 (562) (DB). 

2. (’16) 3 AIR 1916 Cal 616 (616) (DB). 

(*38) 25 AIR 1938 Mad 542 (544). (The Appellate 
Court should presume that there was a real exer¬ 
cise of discretion by the lower Court, giving effect 
to the maxim omnia preesumuntur rite esse 
acta.) 

[See (’38) 25 AIR 1938 Nag 322 (323). (It is not 
a question whether there was suflicient cause for 
the failure to pay the entire court-fee within tho 
proper time but whether the Court acted un¬ 
reasonably in allowing an extension of time.)] 

Also eeo 8. 148, Note 6. 

3. (’33) 20 AIR 1933 Lah 598 (599) : 14 Lab 312. 

4. (’23) 10 AIR 1923 All 349 (349) (DB). 

5. f (’37) 24 AIR 1937 Pat 550 (552] : 16 Pat 600 
(SB). 
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10. Application for leave to sue or appeal as pauper. — (i) Where an 

application for leave to sue or appeal as a pauper is rejected, can the Court allow the 

court-fees to be paid under this section so as to treat the suit or appeal as filed on the 

date of the filing of the pauper application and not on the date on which the court-fee 
is paid ? 

( 2 ) Has the Court power to convert an application for leave to sue or appeal as a 
pauper into a suit or appeal and by allowing time for the payment of court-fees on such 
suit or appeal under this section treat the same as filed on the date on which the 
application for leave was made? 

For a discussion of these questions, see Notes on order 33 Rule 7 and O. 44 r. i. 

10a. Power to call for court-fees after judgment is pronounced. — A 
Court lias no power to call for deficient court-fee after it has pronounced its decision. 1 
llie reason is that thereafter it parts with the seisin of the case and becomes functus 
officio. For the same reason, an order stating that in the event of court-fee not being 
paid by a certain date, the suit will stand dismissed, is final, and the Court has no 
jurisdiction to extend the time under this section. 2 • 

11. Conversion of proceedings. — When an application is made under S. 95 
of the Code, the Court may allow it to be converted into a suit on payment of the requisite 
court-fee. In such a case, the suit will be deemed to be instituted when the application 
was made and not when the court-fee is paid. 1 

Similarly, the High Court can, in a fit case, allow an application for revision to 
be converted into an appeal upon payment of the requisite court-fee although the period 
of limitation for an appeal may have expired, provided that it had not expired when the 
application for revision was filed. 2 / 

12. Extension of time by admission Court. — Where the admission Court 
allows deficit court-fee to be paid after the expiry of limitation subject to objections by 
the other side at the hearing of the appeal, the question can be gone into at the hearing. 1 
But where the admission Court allows the deficit court-fee to be paid after time, without 
any such reservation and the respondent does not object as soon as he receives notice of 
the admission, he will bo precluded from raising the objection at the time of hearing of 
the appeal. 2 

13. Appeal. — An appeal lies against an order dismissing an appeal on the 
ground of deficiency of court-fee, the appellant having failed to make good the deficiency 


Note 10a 

1. (’33) 20 AIll 1933 Mad 321 (321). 

(’33) 20 AIR 1933 Lah 208 (208). (Following AIR 
1919 Cal 194 : 46 Cal 520.) 

+ (’32) 19 AIR 1932 Pat 228 (231) : 11 Pat 532 
(DB). 

(’32) 19 AIR 1932 All 316 (317). 

2. (’42) 29 AIR 1942 Pat 234 (235) (DB). 

Note 11 

1. (’12) 16 Ind Cas 443 (444) (DB) (Cal). 

Also see S. 95, Note 6. 

2. (’25) 12 AIR 1925 Pat 16 (17) : 3 Pat 844 (DB). 
Also see S. 115, Note 18. 

Note 12 

I. (’18) 5 AIR 1918 Pat 386 (338) : 3 Pat L Jour 
484 (DB). 


(’14) 1 AIR 1914 Mad 386 (386) (DB). (According 
to the practice of the Madras High Court order of 
admission Judge is subject to objections before 
Court hearing appeal.) 

(’22) 9 AIR 1922 Lah 233 (234) : 2 Lah 1. (DB). 
(Discretion under S. 5, Limitation Act.) 

[See also (’98) 21 Mad 269 (270) (DB). (Admission 
of appeal by Registrar — “No decision” as to 
court-fee—Question can be raised at the hear¬ 
ing.)] 

2. + (’33) 20 AIR 1933 All 572 (574) (DB). 

[See also (’35) 22 AIR 1935 Oudh 198 (201) : 10 
Luck 606 (DB). (Court-fee made good and notice 
given to respondents—Court ordering restoration 
of appeal after hearing parties — Respondents 
cannot raise objection on the ground of limitation 
subsequently.)) 
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'Within the time allowed for the purpose. Such an order is not a mere order of dismissal 
for default under O. 41 R. 19 and hence is a decree. 1 

14. Revision. _ It has been held by the High Courts of Calcutta and Patna 1 

that an order requiring a plaintiff to pay additional court-fee within certain time is not 
one that would be interfered with in revision, inasmuch as he has another remedy open 
to him, namely, an appeal against dismissal of suit if the order is not complied with. The 
High Court of Madras 2 has, on the other hand, held that, where a judge on an erroneous 
view of the court-fee payable refuses to proceed with the suit until the proper court-fee 
is paid, it amounts to a refusal to exercise jurisdiction and the order is therefore revisable. 
The High Court of Lahore 3 has held that an order by a Judge refusing to extend time for 
payment of deficit court-fee under this sectiop on the ground that he had no power to do 
so is open to revision. The High Court of Allahabad 4 has held that an order refusing to 
give time to a party to make up the deficiency is not open to revision as the order does 
not amount to the decision of a “case” within the meaning of S. 115 of the Code. 

See also Notes 5 and 27b on S. 115 and Note 12 on O. 7 R. 11. 

15. Review. _ A Court granting time under this section has power to review its 

order when it has been obtained by false pretences in the absence of the opposite party. 1 
See also the undermentioned cases. 3 


l New. ] Save as otherwise provided, where the business of 
Transfer”cd"*business. any Court is transferred to any other Court, the Court 
to which the business is so transferred shall have the same powers and 
shall perform the same duties as those respectively conferred and imposed 
by or under this Code upon the Court from which the business was so 

transferred. _ 

Synopsis 

1. “Save as otherwise provided.” 

2. “Where the business of any Court is transferred to any other Court.” 

3. Abolition of Court. 

4. Powers and duties of Court to which business is transferred._ 


Note 13 

1. (’22) 9 AIR 1922 Pat 281 (282) : 6 Pat L Jour 

H’22) 5 ?AIR 1922 Nag 02 (03, 64) : 18 Nag L R 

(•39) 26 AIR 1939 Pat 83 (84) : 17 Pat 687 (DB). 
Also see S. 2 (2) Note 13 and O. 41 R. 1/ Note 14. 

Note 14 

1 (’19) 0 AIR 1919 C.il 840 (841) (DB). 

(•21) 8 AIR 1921 Pat 180 (180) : 5 Pat L Jour 400 

2. D P4*2) 29 AIR 1942 Mad 585 (585). 

■f (’28) 15 AIR 1928 Mud 410 (418) : 51 Mad 6G4 

P17MAIR 1917 Mad 134 (135) (DB). (Following? 
Ind Cas 92.) 

(’26) 13 AIR 1920 Mad 7G8 (<69). 

(’25) 12 AIR 1925 Mad 722 (723). 

3. (’34) 21 AIR 1934 I-ah 537 (538). 

[See also (’37) 169 Ind Cas 072 (672) (Lab). 
(Objections to award — Failure to pay court-fees 
_Court disposing of matter without taking any 


notice of objections and without giving time for 
paying court-fees—Order set aside.)] 

4. (’23) 10 AIR 1923 All 118 (119) : 45 All 218 
(DB). 

Note 15 

1. (’37) 24 AIR 1937 Nag 87 (88) : I L R (1938) 
Nag 359. 

2. (’39) 26 AIR 1939 All 452 (454). (Court has 
jurisdiction to accept the court-fee and restore the 
plaint rejected as being insufficiently stamped if 
deficiency in court-fee could not be paid within 
time allowed due to illness of plaintiff.). 

(’39) 20 AIR 1939 Cal 722 (722) : 69 Cal L Jour 
379 (380). (If without an application for review, a 
Court sets aside its own previous order rejecting a 
plaint for nonpayment of deficit court-fees and 
gives a further extension of timo under S. 149, 
C. P. C., its subsequent order is not a nullity 
but remains a perfectly good order until it is set 
aside by a superior Court or in proper proceed¬ 
ings.) 

1CPC. 79 
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TRANSFER OF BUSINESS 


1. “Save as otherwise provided.” — The mere fact that the Court by 
which a certain power is to be exercised, is specified does not preclude any Court to which 
the business of the former Court is transferred,” from exercising the power under S. I 50 r 
unless it is expressly or impliedly provided that no Court other than the one specified can" 
exercise the power . 1 The following are some of the cases bearing upon this question : 

Execution proceedings — Section 38 provides that a decree may be executed 
either by the Court which passed it, or by the Court to which it is sent for execution. 
Section 37 defines what a ‘Court which passed the decree” includes. A decree is passed 
by a Court A. The business of Court A is transferred to Court B within the meaning of 
S. 150. But Court B does not come within any of the categories mentioned in ss. 37 and 38. 
Nevertheless Court B can execute the decree passed by Court A. The reason is that there 
is no express or implied exclusion of the competency of any Court not mentioned in ss. 37 
and 38 to execute the decree. 2 As to cases where a particular area concerned in a suit 
is transferred to another Court, see Note 5 on section 37 and also Note 2. 

Application to set aside ex parte decree — Order 9 Rule 13 provides that an 
application to set aside an ex parte decree may be made to the Court by which the decree 
7uas passed. This does not mean that no other Court can set aside the ex parte decree* 
Hence, a Court to which the business of another Court is transferred under s. 150 can set 
aside the ex parte decree passed by the latter Court. 3 

Power to punish for disobedience of temporary injunction — Order 39 R. 2 (2) 
empowers tho “Court granting an injunction” to punish persons for disobeying the 
injunction. This does not mean that no other Court has the power. Hence, a Court to 
which the business of another Court is “transferred” within S. 150 can punish for disobedience 
of an injunction granted by the latter Court. 4 

Power to demand inventory under the Probate and Administration Act, 1881 
— Section 98 of the Probate and Administration Act, 1881 (corresponding to the present 
S. 317 of the Succession Act, 1925) imposes on the grantee of a probate, the duty of 
furnishing an inventory to the Court which issued the probate. The power of the Court 
which could grant probate to receive the inventory was held in the undermentioned case 6- 
to be saved from the operation of S. 150. t 

2. “Where the business of any Court is transferred to any other 
Court.” — A, a Munsif in Bengal (whose ordinary pecuniary jurisdiction extends only 
up to Rs. 1000) who is specially empowered to try suits up to Rs. 2000, passes a preliminary 
decree in a mortgage suit for over Rs. 1000. A is then transferred and his successor B is 
not similarly empowered. The final decree is, therefore, passed by the Subordinate Judge 
having jurisdiction in the matter. B also is transferred and C, who is specially empowered 
succeeds. As soon as C succeeds to B, the business of the Subordinate Judge’s Court, so 
far as it related to suits up to the value of Rs. 2000, must be taken to have been trans¬ 
ferred to the Court of C and that Court is, therefore, competent to execute the decree. 1 
■\Vhere a particular area is transferred from the jurisdiction of Court A to that of Court 
B, does it efleet a “transfer of business” from Court A to Court B within the meaning of 
S. 150 ? The answer to this question depends upon what exactly is meant by a transfer 


Section 150 — Note 1 

1. (’42) 29 AIR 3912 Oudh 226 (228, 229) : 17 
Luck 739 (DB). (Oudh Chief Court can amend 
decree of Judicial Commissioner’s Court.) 

2. (’20) 7 AIR 1920 Cal 532 (533) : 47 Cal 1100 
(DB). 


3. See O. 9 R. 13, Note 13. 

4. See O. 39 R. 2, Note 6. 

5. (’16) 3 AIR 1916 Mad 908 (909) (DB). 

Note 2 

1. (’20) 7 AIR 1920 Cal 532 (533) : 47 Cal 110O 
(DB). (Facts slightly modified.) 
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of business.” It is clear that unless a business is removed from the hands of one Court 
and placed in the hands of another, there cannot be a “transfer” of business, and that a 
business cannot be said to have been removed or transferred from Court A to Court B 
if Court A continues to have power to deal with that business. Now it is a general 
principle of law that where a Court has jurisdiction to entertain a suit or proceeding at the 
time of its institution , such jurisdiction is not lost by the subsequent transfer of the 
area or territory with reference to which the suit or proceeding was instituted. 2 In other 
words, the suit or proceeding pending in one Court at the time of the transfer of the 
local area is not removed or transferred to the Court to which the area is transferred. 
It follows, therefore, that there is no “transfer of business” effected by the transfer of a 
particular area so far as pending suits and proceedings are concerned. This is the decision 
of the Madras High Court in the undermentioned case. 3 A contrary view' has, however, 
been expressed in the cases noted below'. 4 Some of these cases hold that the transfer of 
an area operates as transfer of all the business, landing or otherwise, in that area to the 
transferee Court. 5 * Some of them also hold that the Court in which the suit or proceeding 
was instituted would at the same time continue to have jurisdiction thereon. 0 This is an 
impossible position. As has been seen already, where a business is transferred from 
Court A to Court B, Court A has no longer that business before it and has no pow r er to 
deal with it. If, on the other hand, Court A continues to have power over a particular 
business it cannot bo said to have been transferred from it to another Court. For all the 
above reasons the decisions taking the second of the tw'O views set forth above are not 
correct and have been overruled by a Full Bench of the Madras High Court in the 
undermentioned case. 7 The above Full Bench decision has been distinguished in a recent 
case 8 by the same High Court. In that case, a mortgage decree was passed by a Court at 


2. (’25) 12 AIR 1025 Mad 117 (118, 119) (DB). 
(Per Phillips, J.) 

(’01) 24 Mad 89 (41. 42) (DB). (Cose dealing with 
appellate jurisdiction of High Court in cases insti¬ 
tuted under enactments in force at time of institu¬ 
tion of suit, but repealed before hearing of appeal.) 
(’09) 32 Mad 140 (141) (DB). 

(•16) 3 AIR 1916 Mad 80 (83) : 39 Mad 239 (FB). 
(’16) 3 AIR 1916 Lab 146 (148) : 1916 Pun Ro 
No. 88. 

(•30) 17 AIR 1930 Mad 528 (529) : 53 Mad 378. 
f (’22) 9 AIR 1922 Cal 274 (277, 278) (DB). (It 
was however held that the rule does not apply to 
cases of jurisdiction over the subject-matter.) 

[See also (’18) 5 AIR 1918 Mad 998 (1002) : 40 
Mad 1 (DB). (There was a change in the pecu¬ 
niary jurisdiction — NOTE—The point occurs in 
the Order of Reference.)] 

Also see S. 21 Note 4. 

[But see (*36) 23 AIR 1936 Pat 546 (547) : 15 
Pat 704 (DB).] 

3. *(’28) 15 AIR 1928 Mad 746 (750, 751) (DB). 
(The reasoning of the Court, however, in this case 
is somewhat different from that set forth above.) 

4. f (’20) 7 AIR 1920 Mad 427 (432, 433) : 42 Mad 
821 (F B). (The observations on this point are 
obiter.) 

(’15) 2 AIR 1915 Mad 1075 (1075) (DB). 

(’17) 4 AIR 1917 Mad 272 (273) (DB). 

(’15) 2 AIR 1915 Mad 362 (3G3) : 37 Mad 477. 

t(”27) 14 AIR 1927 Mad 627 (628, 629) : 50 Mad 
882 (DB). (It has power to entertain execution 


application and transmit it to the Court having 
territorial jurisdiction to execute it.) 

(’24) 11 AIR 1924 Mad 697 (700) (DB). 

(’10) 7 Ind Cas 864 (864) (DB) (Mad). (Point loft 
open.) 

(’29) 16 AIR 1929 Mad 852 (854, 856) (DB). (In 
this case the question was left open.) 

[Sec also (’24) 11 AIR 1924 Mad 32 (32) (DB). 
(’36) 23 AIR 1936 Pat 546 (547) : 15 Pat704 (DB). 
(Transfer of local area to jurisdiction of another 
Court—Former Court ceases to have jurisdiction 
to pass decree.)] 

5. f (’14) 1 AIR 1914 Mad 162 (167) : 37 Mad 462 
(DB). (NOTE—Overruled on different point in AIR 
1931 Mad 656 : 55 Mad 17 (FB).) 

(T5) 2 AIR 1915 Mad 1075 (1075) (DB). 

(’15) 2 AIR 1915 Mad 362 (363) : 37 Mad 477. 
t ( 24) 11 AIR 1924 Mad 697 (700) (DB) 

6. (’20) 7 AIR 1920 Mad 427 (433) : 42 Mad 821 
(FB) (The point was however discussed obiter.) 

(’10) 7 Ind Cas 864 (864) (Mad). (Point left open.) 

7. (’32) 19 AIR 1932 Mad 418 (420,421) : 55 Mad 
801 «FB). 

[Sec also (M3) 30 AIR 1943 Mad 449 (450, 451). 
(Ouse of execution—AIR 1932 Mad 418 : 55 Mad 
801 (FB). relied on.)] 

8. (’43) 2 Mad L Jour 31 (40) (DB). (The word 
"transferred” in S. 150, C. P. Code, was not 
confined to cases where the business of the Court 
was specifically transferred to another Court, but 
would include also cases where a new Court was 
given part of the territorial jurisdiction of an old 
Court.) 
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Berhampore. Subsequently, Berhampore was transferred to Orissa. But the place where 
the mortgaged property was situated remained in the Madras Presidency and came within 
the jurisdiction of the Court at Chicacole. It was held that this effected a transfer of 
business within the meaning of this section and that an application for scaling down the 
debt under the Madras Agriculturists’ Belief Act could be made to the Chicacole Court. 
The Full Bench decision was distinguished on the ground that it dealt with an application 
for execution while the present was an independent proceeding. The Allahabad High 
Court has held in the undermentioned case 9 that the section cannot be invoked in a case 
where there has only been a transfer of jurisdiction as to future business subject to an 
express reservation as regards pending cases. Thus, a Court in which a suit was pending 
at the time of the transfer has exclusive jurisdiction to entertain an application for 
restitution arising out of such a suit. See also section 37 Note 5. 


There is a conflict of decisions as to whether an assignment of business by the 
District Judge under the Civil Courts Act is a transfer of business within the meaning 
of s. 150 . The Calcutta 10 and Patna 11 High Courts hold that it is not. The High Court of 
Madras 12 has, on the other hand, held that the word “transfer” is not inapplicable to a 
case where the District Judge fixes the jurisdiction of the Court under the Civil Courts Act, 
and transfers the whole of the business within the area to it. 

9 

3. Abolition of Court. — Where a Court is abolished, its proceedings can be 
-continued by the Court which would have jurisdiction to entertain the suit if it was 
instituted at the time when the proceedings are sought to be continued. 1 (see S. 37 of the 
Code.) If a new Court is established in the place with the same jurisdiction as the old one, 
it can continue the proceedings 2 unless they have been transferred to some other Court. 
But where the new Court, although substituted in the place of the old one, is essentially 
of a different jurisdiction, it cannot be said to be a successor or a transferee of the business 
of the old Court and cannot continue the proceedings instituted therein. In one case it has 
been held by the Madras High Court that S. 150 applies only to cases of transfer from a 
Court and not to cases of a Court ceasing to exist. 6 No reasons are given and no authorities 
are cited for this proposition. It is submitted that there is no reason to limit the scope of 

section 150 in this way. 



9. *(’37) 24 AIR 1937 All 515 (522) : ILR (1937) 
All 670 (DB). 

10. (’42) 29 AIR 1942 Cal 321 (323) : ILR (1942) 
Cal 289 (DB). 


(’22) 9 AIR 1922 Cal 41 (42) (DB). 

(’38) 25 AIR 1938 Cal 193 (194) (DB). 

[Sec also (‘98) 25 Cal 315 (317 319) (DB) 

(’36) 163 Ind Cus 622 (623) (Cal). (Section loO 
refers to the change of the territorial limits of a 
Court’s jurisdiction by notification or by special 
order and not to a mere distribution of work 
among Courts exercising the same jurisdiction 
Hence where a temporary injunction in a suit 
filed in the Court of the Central Munsif isgranted 
by that Court, and subsequently in the usual 
course of practice, the suit is allocated to the 
Court of the third Munsif, the latter Court has 
no jurisdiction to punish for breach of the in¬ 
junction, as that is not “the Court > 

injunction,” within the meaning of O. 3J R. - 


(3), C. P. C.—The Central Munsif’s Court alone 
has jurisdiction to deal with the breaoh.)) 

11. f ('21) 8 AIR 1921 Pat 152 (155) : 6 Pat L Jour 
364. (Transfer of business must be proved for the 
section to apply.) 

12. (’23) 10 AIR 1923 Mad 92 (94) : 46 Mad 83 
(DB). (AIR 1922 Cal 41 dissented.) 

(’32) 19 AIR 1932 Mad 260 (262). 

Note 3 


(’06) 4 Cal L Jour 473 (474) (DB). 

’04) 31 Cal 1057 (1063) (DB). 

») 13 Ind Cas 542 (543, 544) (Cal). 

>) 2 AIR 1915 All 219 (220) : JWinn DB I 
) 7 AIR 1920 Cal 532 (532) : 47 Cal 1100 (DB). 
(’26) 13 AIR 1926 Pat 209 (210) : 4 Pat 688 

(“29) 16 AIR 1929 All 677 (680) (DB). 

(’15) 2 AIR 1915 Lah 171 (172) : 191o Pun Re 

(■27) M AIR 1927 Mad 627 (628) : 60 Mad 882 



TRANSFER OF BUSINESS 


[S 150 N 4] 1253 


4. Powers and duties of Court to which business is transferred. — 
The Court to which the business of another Court has been transferred has the power to 
grant leave under O. 3 R. 4, sub-r. (2) for the determination of the appointment of a pleader. 1 


151 . [New.] Nothing in this Code shall be deemed to limit or 
Saving of inherent otherwise affect the inherent power 1 of the Court to make 
powers of Court. such orders as may be necessary for the ends of justice 4 

or to prevent abuse of the process of the Court. 0 

Synopsis 


1. Inherent power. 

2. Court cannot override express provisions 

of law. 

3. Court cannot override general principles 

of law. 

4. Ends of justice. 

5. Other remedy open —Effect. See Note 4.~ 

6. “Prevent abuse of the process of the 

Court.” 

NOTE to the Synopsis. See the Notes 
Additional evidence. See O. 41 R. 27, Note 1. 
Amendments. See Note 2. 

Consolidation of suits and appeals. See Note 4. 
Contempt of Court. See Note 6. 

Defence in forma pauperis. See 0.33 R. 1, Note 9. 
Expunging scandalous matter. See Note 6. 
Extension of time fixed by decree. See Note 2. 
Fraud and misrepresentation. See Note G. 

Interim injunction and appointment of receivers. 
See Note 2. 


7. Criminal cases. 

7a.Contempt of Court, proceedings for. 

8. Insolvency Court. 

8a.General Clauses Act (1897), Section 21. 

8b.Legal Practitioners Act, cases under. 

9. Appeal. 

10. Revision. 

11. Limitation. 

indicated for the following topics : 

Joinder of parties. See Note 2. 

Rectification of mistakes. See Note G. 

Refund of court-fees. See Note 4. 

Remand. See Note 2. 

Restitution. See S. 144 Note 34. 

Review. See Note 3. 

Setting aside ex parte decisions and restoration 
of suits, etc., dismissed for default. See 
Note 2. 

Stay of execution and other proceedings. See 
Note 2. 


1. Inherent power. — In administering justice as prescribed by a Code there 
are two necessary shortcomings : 

(l) There will always be cases and circumstances which are not covered bxj the 
express provisiotis of the Code wherein justice has to be done. 1 The reason 
is that the Legislature can foresee only the most natural and ordinary 
events and no rules can “regulate for all time to come so as to make 


express provision against all 
and so that their dispositions 
happen.’’ 2 _ 

Note 4 

1. (’35) 22 AIR 1935 Pcsh 145 (145). 

Section 151 — Note 1 

1. (’41) 28 AIR 1941 Cul G70 (672) : ILR (1911) 1 
Cal 490. 

*(’06) 33 Cal 927 (932) (DR). 
t(’0G) 33 Cal 1094 (1098) (OB). 

(’07) 34 Cal 860 (8G2) (D13). (Order as to costs on 
dismissal of application for leave to appeal to 
Privy Council can be executed though no provi¬ 
sion exists.) 

(’09) 30 Cal 193 (203) : 1 Ind Cas 913 (917) (DR). 

(’10) G Ind Cas 244 (247) (DR) (Cal). 


inconveniences which are infinite in number 
shall express all the cases that may probably 


(•13) 40 Cal 955 (959) : 18 Ind Cas 207 (208, 209) 
(DR). 

(’95) 17 All 29 (31) (DR). 

t (’28) 15 AIR 1928 Pat 187 (188) (DR). 

(’30) 17 AIR 1930 Lah 20(21): 11 Lab 93. 

(’18) 5 AIR 1918 Mad 580 (584) : 40 Mad 10G9 
(FB). (Courts in British India have no power under 
C. P. Code to send decrees for execution to Native 
State Courts but they may and should send docu¬ 
ments required by the latter to enable them to 
execute.) 

2. (’41) 28 AIR 1941 Cal G70 (G72) : ILR (1941) 1 
Cal 490. 
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( 2 ) The prescribed rules of procedure may be abused, or so used as to give a 
mere formality, the significance of substantive effect and thus obstruct 
instead of facilitating the administration of justice. 3 

It cannot be said that in the above circumstances Courts have no power to do 
justice, or redress a wrong merely because no express provision of the Code 4 or reported 
decision of a Court 6 can be found to meet the requirements of a case. As observed by 
Mahmood, J., in Narsingh Das v. Mangal Dubey 6 : 

“Courts are not to act upon the principle that every procedure is to bo taken as prohibited unless 
it is expressly provided for by the Code, but on the converse principle that every procedure is to be 
understood as permissible till it is shown to be prohibited by the law. As a matter of general principle 
prohibitions cannot be presumed.” 

Every Court, whether a Civil Court or otherwise 7 must, therefore, in the absence of 
express provision in the Code for that purpose, be deemed to possess, as inherent in its 
very constitution, all such powers as are necessary to do the right and to undo a wrong 
in the course of the administration of justice. 8 It has inherent power to determine how its 
proceedings should be conducted. 9 It was held in ,Huhum Cliand v. Kamalanand xo that 
the Court has inherent power 

“ex dcbito jusliticc to consolidate ; postpone pending the decision of a selected action ; and to 
advance the hearing of suits; to stay on the ground of convenience cross suits; to ascertain whether 
the proper parties are before it;to enquire whether a plaintiff is entitled to sue as an adult ; to 
entertain the application of a third person to be made a party; to add [Section 32 (1882) not being 
exhaustive] a party ; to allow a defence in forma pauperis; to decide one question and to reserve 


+ (’68) 0 Suth W R 402 (406) (FB). (Quoted by 
Peacock C. J., from Damat's Civil Law, Chapter 
12, Section 17, page 88.) 

(’25) 12 AIR 1925 Oudh 128 (129). 

3. f (’84) G All 351 (356, 357) (DB). (Per Mah¬ 
mood, J.) 

(’33) 20 AIR 1933 Rang 52 (54): 11 Rang 79(DB). 
(Technicalities not to override the substance of the 
law.) 

(1879) 4 App Cu3 504 (525), Randall v. Hamilton. 
(Per Lord Penzance.) 

(’33) 20 AIR 1933 Nag 73 (74): 29 Nag L R 89. 

t (’23) 10 AIR 1923 P C 128 (135) : 50 Ind App 
183 : 2 Pat 676 (PC). (Rules of procedure are not 
made for the purpose of hindering justice.) 

(’24) 11 AIR 1924 Oudh 3S9 (390; : 27 Oudh Cas 
103. 

(’28) 15 AIR 1928 P C 261 (262) (PC). (No forms 
or procedure should ever be permitted to exclude 
the presentation of a litigant’s defence.) 

( 98) 21 Mad 373 (381) (DB). 

(’15) 2 AIR 1915 Mad 770 (772) (DB). (Courts do 
not exist for the 6ake of discipline but for the sake 
of deciding matters in controversy.) 

(’09) 3 Ind Cas 34 (36) (DB) (Cal). 

(12) 16 Ind Cas 614 (615) (DB) (Cal). (Application 
to exercise admitted power — But wrong section 
quoted — Refusal unjust.) 

(’14) 1 AIR 1914 Mad 59 (60) (DB). (Bona fide 
amendments must be allowed.) 

(’17) 4 AIR 1917 Cal 562(563) (DB). (Statement of 
plaint claim—Mere defect of form—No bar inlaw.) 
(•21) 8 AIR 1921 Cal 147 (147; (DB;. (Court salo of 
property in hands of executrix — Party described 


personally and not as executrix—Sale not invalid.) 
[See also (’33) 20 AIR 1933 Lah 210 (211). (Pro¬ 
cedure is meant to serve and not to govern.)] 

4. (’42) 29 AIR 1942 Pat 185 (187). (Where mort¬ 
gaged property had already been sold to satisfy 
prior claim and surplus sale proceeds are lawfully 
payable to the mortgagee, Court can pass a decree 
declaring the right of the mortgagee to receive 
the surplus sale proceeds — If O. 34 R. 5 (3) does 
not cover the case Court can act under S. 151.) 

(’40) 27 AIR 1940 Rang 162 (167): 1940 Rang L R 
512 (FB). (Per Blagden, J.) 

(’97) 19 All 155 (164) : 24 Ind App 22 (PC). 

(’09) 36 Cal 193 (204): 1 Ind Cas 913 (917) (DB). 
(’10) 7 Ind Cas 816 (848) (DB) (Cal). 

(’95) 17 All 29 (31, 33) (DB). 

+ (’93) 15 All 84 (95) (FB). 

[See also (’34) 21 AIR 1934 Oudh 337 (340) (DB). 
(’33) 20 AIR 1933 Lah 266 (266, 267).] 

Also see Preamble, Note 4. 

5. (’24) 11 AIR 1924 Bom 90 (92, 93). 

6. (’83) 5 All 163 (172) (FB). 

7 . (’15) 2 AIR 1915 Cal 49 (51) (DB). (Guardians 

and Wards Act.) „ 

•IS) 46 Ind Cas 621 (624) (Cal). (Court of the Board 

of Revenue — Bengal Revenue Act.) 

•19) 6 AIR 1919 Pat 343 (344) : 4 Pat L Jour 371 
(DB). (Chota Nagpur Tenancy Act.) 

’95) 20 Bom 281 (283) (DB). (The Dekkhan Agri¬ 
culturists’ Relief Act.) wo «, 

3 *(1856) 6 Moo Ind App 393 (410, 411) (PC). 

*15) 2 AIR 1915 Mad 69 (71) (DB). 

9. ('33) 20 AIR 1933 P C 43 (44, 45) (PC). 

[0. (’06) 33 Cal 927 (932) (DB). 
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another for investigation, the Privy Council pointing out that it did not require any provision of the 
Code to authorize a Judge to do what in this matter was justice and for the advantage of the parties; 
to remand a suit in a case to which neither S. 562 nor S. 566 (1882) applies; to stay the drawing up 
of the Court’s own orders or to suspend their operation, if the necessities of justice so require; to stay, 
apart from the question whether the case falls within S. 545, the carrying out of a preliminary order 
pending appeal ; to stay proceedings in a lower Court pending appeal and to appoint temporary 
guardian of a minor upon such stay ; to apply the principles of res judicata to cases not falling 
within Ss. 13 and 14 of the Code (1882) and so forth.” 

In Nandkisliore v. Bamgolam , u farther instances were added, viz : 

Punishing for contempt of Court committed when the Court is not sitting: deciding questions of 
jurisdiction though the Court is ultimately found not to have jurisdiction over the suit : directing a 
party who has applied for leave to appeal to His Majesty in Council to pay cost3 on the dismissal of 
his application: amending decrees or orders : granting restitution in cases of reversal of execution 
sales and orders in execution proceedings : restraining by injunction a person from proceeding with a 
suit in the Small Cause Court: staying proceedings pursuant to its own order in view of an intended 
appeal ; and treating an application for revision as an appeal and vice versa. 

T?he Court has an inherent power under such circumstances to act according to justice, 
equity and good conscience 12 especially in India, where every Court is a Court of Equity 
as well as of Law. 13 

This section does not confer any new powers on the Courts but only saves their 
inherent powers to make such orders as may be necessary for the ends of justice or to 
prevent abuse of the process of the Court. 11 The object of enacting the section is to show 


11. (’13) 40 Cal 955 (050, 960) (DB). 

12. (’39) 26 AIR 1939 All CG8 (669) (DB). (Court 
has no unrestricted jurisdiction to pass orders 
under S. 151 but it must proceed according to 
principles of justice, equity and good conscience.) 

(’84) C All 351 (355, 357) (DB). 

<'07) 4 Bom II C It O C 1 (27). 

(’25) 12 AIR 1925 All 280 (281. 282) : 47 All 538- 
(Inherent power to strike oil defence for failure to 
obey order of Court.) 

(’32) 19 AIR 1932 Mad 263 (264). (Do.) 

(’28) 15 AIR 1928 Oudh 262 (263) (DB). (Do.) 

(See also (’35) 22 AIR 1935 Cal 39 (72) (DB). 
(Every Court 1ms an inherent power to make order 
cx debito justiticc, with a view to the shortening 
of litigation, preventing duplication of proceed¬ 
ings and saving the parties from harassment and 
expense.)] 

13. (*14) 1 AIR 1914 Cal 129 (131) : 41 Cal 137 
(DB). 

(’84) 6 All 370 (373) (DB). 

(•24) 11 AIR 1924 Bom 231 (231) : 47 Bom 593. 
(Section applies to Courts and not to n commis¬ 
sioner appointed by Court for examining accounts 
— No inherent power to review.) 

(’25) 12 AIR 1925 Oudh 264 (265). 

(’30) 17 AIR 1930 Mad 618 (621) : 53 Mad 533 
(DB). (Court or ollicer exercising quasi-judicial 
functions has inherent jurisdiction.) 

(’36) 23 AIR 1936 Bom 250 (255): 60 Bom G45. 
(With the limitation that though these powers are 
wide and undefinable the Court cannot use them 
to override the express provisions of law.) 

(See however (’30) 17 Allt 1930 Lab 657 (658) 
(DI1). (Section 151 is not one of the sections open 


to commissioner under Workmen’s Compensation 
Act.)] 

14. (’42) 29 AIR 1942 Cal 390 (393) (DB). (Section 
151 does not deal with any application nor does 
it prescribe the procedure for any application; 
it is a clause whereby the inherent power whioh is 
in the Court to act ex debito justiticc is reoognized 
and left unfettered by the Code.) 

(’39) 26 AIR 1939 All 668 (669) (DB). 

*(’13) 35 All 331 (336, 337) : 40 Ind App 151 : 16 
Oudh Cas 194 (PC). 

(’12) 16 Ind Cas 966 (966) (DB) (Cal). 

(’13) 40 Cal 955 (959): 18 Ind Cas 207 (208) (DB). 
(’18) 5 AIR 1918 Cal 850 (857) : 44 Cal 304 (DB). 
(’17) 4 AIR 1917 Mad 159 (161) (DB). 

(’25) 12 AIR 1925 Cal 420 (421) (DB). 

| (’26) 13 AIR 1926 All 212 (213): 48 All 356 (DB). 
(’31) 18 AIR 1931 All 427 (428) (DB). 

(’l l) 1 AIR 1914 Sind 61 (62) : 8 Sind L R 327 
(DB). 

(’ 18 ) 5 AIR 1918 Pat 52 (53) : 2 Pat Ii Jour 206 
(DB). (Though section 151 does not confer any 
new jurisdiction yet the result has been to widen 
Ihc exercise of power of Civil Courts.) 

(’20) 7 AIR 1920 Lab 346 (347). 

(’09) 2 Ind Cas 874 (912) (Bom). (It can take evi¬ 
dence in camera.) 

(’21)8 AIR 1921 Tut 109 (410) (DB). (Court can 
suo motu raise attachment which becomes invalid 
by operation of law.) 

f (’35) 22 AIR 1935 Cal 707 (709) (DB). 

(’36) 23 AIR 1936 All 555 (557) (DB). 

(’35) 22 AIR 1935 All 27 (28). 
f (’35) 22 AIR 1935 All 599(599): 57 All 977 (FB). 
t (’30) 23 AIR 1936 Rang 208 (210): 14 Rang 173 
(FB). 
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that the powers expressly conferred by the Code apply only so far as they go, but cannot 
restrict the scope of the Court’s inherent powers to do complete and substantial justice 15 
for the administration of which alone Courts exist . 16 

The inherent powers of the Court being very wide and indefinable 17 the limits 
of such jurisdiction should be carefully guarded and its exercise in an arbitrary and 
capricious manner effectively prevented. 18 It has been seen that the inherent power of 
a Court is recognized only to meet those cases for which no provision is made by the 
Code. It follows, therefore, that where there are express provisions of law applicable to- 
a particular case, there is no inherent power in the Court to override them. 10 (see Note 2.) 
The words “nothing in this Code shall be deemed to limit or otherwise affect” do not 
mean that the Code stands repealed where a Court decides to exercise its inherent powers, 
for the inherent powers can be exercised only where there is no express provision of the 
Coder 0 Another limitation on the exercise of such power by the Court is that it must be 
consistent with sound general principles of law, and with the intention of the Legislature. 21 


15. (’06) 3 Cal L Jour 29 (31) (DB). 

(’33) 20 AIR 1933 All 295 (297) : 56 All 21G (DB). 
(’07) 34 Cal 860 (862) (DB). (Legal order can be 
executed though no provision exists.) 
f (’26) 13 AIR 1926 All 212 (213) : 48 All 356 
(DB). (NOTE—This case is overruled on another 
point in AIR 1935 All 599 : 57 All 977 (FB).) 
(’28) 15 AIR 1928 All 108 (110) : 50 All 335 (DB). 

16. (’41) 28 AIR 1941 Oudli 344 (347). 

(’09) 1 Ind Cas 677 (681) (DB) (Cal). 

(’10) 7 Ind Cas 19 (20, 21) (DB) (Cal). 

(’24) 11 AIR 1924 Oudh 408 (410). 

17. (’24) 11 AIR 1924 Oudh 11 (13) (DB). (It is 
dangerous to attempt definition of the inherent 
powers of the Court.) 

18. (’41) 28 AIR 1941 All 314 (315, 316) : I L R 
(1941) All 612 (DB). (Court cannot refuse to 
examine a witness merely because he was present 
when the previous witness wasexamined. AIR 1934 
All 840 holding that such witness should not be 
examined overruled.) 

(’41) 28 AIR 1941 Pesh 34 (36). (Powers under 
S. 151 should not be exercised lightly.) 

(’40) 27 AIR 1940 Oudh 298(300) (DB). (Discretion 
under S. 151 should be exercised on judicial 
grounds.) 

(’20) 7 AIR 1920 Pat 56 (59). 
f (’13) 40 Cal 955 : 18 Ind Cas 207 (208) (DB). 
f(’36) 23 AIR 1936 Rang 208 (210) : 14 Rang 
173 (FB). 

[See (’42) 29 AIR 1942 Cal 390 (393) (DB). (The 
Court will exercise its inherent powers if it consi¬ 
ders that justice requires their exerciseand if it is 
satisfied that there are no such laches on the part of 
the applicant which would disentitle him to relief.) 
(’20) 7 AIR 1920 Oudh 84 (85). (Hard cases must 
not be allowed to make bad law.)] 

[See also (’33) 20 AIR 1933 Rang 96 (98) (DB). 
(Not to nullify principles of law of limitation.) 
(’32) 19 AIR 1932 All 524 (526) (DB). (Order for 
production of defendant for medical examination— 
Defendant, woman—Her consent not got—Order 
of arrest on default—Illegal.) 

(’39) 26 AIR 1939 All 497 (497) : 1939 All L Jour 
398 (400) (DB). (Section 151 does not confer an 
unlimited jurisdiction on the Courts to do what 
they please.)] 


19. (’40) 27 AIR 1940 Nag 349 (351) : I L R 
(1940) Nag 538 (DB). (Order against S. 13, Court- 
fees Act.) 

(’14) 1 AIR 1914 All 314 (316) : 36 All 354 (DB). 
(Exercise irregular and uncalled for—Condemned.) 

(’06) 33 Cal 927 (931) (DB). 

(’34) 21 AIR 1934 Mad 199 (200, 201): 57 Mad 635. 

(’32) 19 AIR 1932 Lah 238 (239). 

(’32) 19 AIR 1932 Lah 443 (443). (Remand under 
O. 41 It. 25 available—Remand under S. 151 not 
justified since appeal is thereby denied.) 

(’33) 20 AIR 1933 Sind 29 (31) : 26 Sind LR 395. 

(’35) 22 AIR 1935 Cal 707 (709) (DB). (By the exer¬ 
cise of inherent power, the Court cannot exonerate 
a litigant from an obligation imposed upon him by 
the statute.) 

(’36) 23 AIR 193G Bom 250 (255) : 60 Bom 645. 

t (’39) 26 AIR 1939 Sind 137 (142) : I L R (1939) 
Kar 330 (DB). (New plea allowed to be argued 
without amendment of pleading and raising proper 
issue—Order cannot be allowed to stand.) 

[See also (’31) 18 AIR 1931 All 443 (447) : 53 
All 804 (SB). (No inherent power in Courts to 
make complaints apart from Ss. 195 and 476, 
Cr. P. Code.)] 


20. (’43) 30 AIR 1943 Oudh 136 (138) (DB). (An 
execution Court is competent at any time to revoke 
its own order of stay of execution for good reason 
and after hearing the parties. It is not necessary for 
the Civil Court to invoke S. 151 for that purpose.) 
’12) 15 Ind Cas 53 (53) (DB) (Cal). 

*29) 16 AIR 1929 Lah 694 (695). 
f (’25) 12 AIR 1925 Mad 42 (44) : 48 Mad 494. 
’27) 14 AIR 1927 Cal 657 (658) (DB). (Section 
applies only when remedies in the Code are not 
ample or sufficient.) 

’16) 3 AIR 1916 Lah 350 (351) (DB). 

’34) 21 AIR 1934 Pat 582(582) (DB). (Compromise 
signed by only one of two plaintiffs who was the 
manager of the family — Procedure under O. -3 
R. 3 and not under S. 151.) 

[’34) 21 AIR 1934 All 624 (625) (DB). 

[Sec (’35) 22 AIR 1935 Bom 222 ( 225 ) : 59 Bom 
430. (Courts should not, as far a3 possible, travel 
beyond the provisions of the Code.)] 

21. f (’06) 33 Cal 927 (931) (DB). 
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The inherent powers of a Court under s. 151 can be exercised, as the section itself 
indicates, only — 

(1) for the ends of justice (see Note 4), or 

(2) to prevent the abuse of the process of the Court. 22 (see Note G.) 

The Court has a special inherent jurisdiction derived from the Crown as parens 
patrice to protect the interests of minors. 23 

2. Court cannot override express provisions of law. — It has been seen 
in Note l that the inherent power of a Court exists only where there is no express 
provision of law applicable to the case. 1 Thus, where there is a specific prohibition of a 
particular act or order, the Court cannot do the act or make the order under its inherent 
powers. 2 The following are instances of express prohibitions of law which cannot be 
contravened by a Court under its inherent powers : 

1 . Section 34 (2) — Where a decree is silent as to further interest after date of 
decree, the Court cannot grant it under its inherent powers. 8 

2. Sections 104 and 105 — No appeal can be allowed from a non-appealable 
order, under the inherent powers of the Court. 4 

3. Order 20 Rule 3 — Where once a judgment is signed it shall not afterwards be 
altered or added to, save as provided by S. 152, or on review. A Court cannot, therefore. 


(’10) 37 Cnl 390 (404):5 Ind Cas532(534,535)(DB). 
(’27) 14 AIR 1927 Cal 420 (420) (DB). 
f (’36) 23 AIR 1936 Rang 203 (210): 14 Rang 173 
(FB). 

[Sec also (’33) 20 AIR 1933 Pat 196 (202, 203) : 
12 Pat 216 (DB). (Interest on equitable grounds 
not available in the face of Interest Act.)) 

22. (’42) 29 AIR 1942 Oudh 189 (193) : 17 Luck 
297 (DB). (Amendment sought for not necessary 
for the ends of justice nor to prevent abuse of pro¬ 
cess of Court—S. 151 not applied.) 

(’40) 27 AIR 1940 Rang 162 (167): 1940 Rang LR 
512 (FB). (Per Blagden J.—S. 151 does not em¬ 
power the Court to make any order which the 
particular individuals who at a given moment 
happen to compose it think just or calculated to 
prevent an abuse of its process. The words “ends 
of justice’’ and “abuse of the process of the Court,” 
must, in fact, be construed with due regard to the 
rest of the provisions of the Code, the section being 
really intended to prevent the Courts being ren¬ 
dered impotent by any omission in the Code. The 
section empowers the Court to make “necessary 
orders,” and no other orders.) 

| (’28) 15 AIR 1928 Mad 522 (523) (DB). 

(T8) 5 AIR 1918 Oudh 163 (166) (DB). 

(’22) 9 AIR 1922 Sind 6 (9) : 16 Sind L R 79. 

(T5) 2 AIR 1915 All 172 (173) : 37 All 380 (DB). 
[See also (’41) 28 AIR 1941 Rang 60 (61) : 1940 
Rang L R 749. (Claimant to attached property 
filing declaratory suit — Stay of sale unnecessary 
in ends of justice or to prevent abuse of the pro¬ 
cess of Court.) 

(’33) 20 AIR 1933 Bom 200 (202) (DB). (Decreein 
wrong name owing to misdescription—Real per¬ 
son can be brought on record in execution pro¬ 
ceedings.)) 

23. (’42) 29 AIR 1912 All 150 (152): IL R (1942) 
All 144. (Person becoming next friend cannot repu¬ 


diate that position afterwards.) 

Note 2 

1. (’43) 30 AIR 1943 Cal 361 (367) (DB). 

(’43) 30 AIR 1943 Mad 235 (236). 

(*42) 29 AIR 1942 Pat 328 (328). 

(’40) 27 AIR 1940 Lah 85 (87). 
t (’76) 2 Cal 233 (261) : 4 Ind App 23 (PC). 

(’29) 16 AIR 1929 Cal 17 (19) (DB). 

(’28) 15 AIR 1928 Cal 179 (180). 

(’18) 5 AIR 1918 Oudh 311 (312). 

(’12) 17 Ind Cas 583 (584) (Mad). 

(’21) 8 AIR 1921 Sind 38 (41) : 15 Sind L R 61. 
(’37) 24 AIR 1937 Bom 173 (176). 

(’35) 22 AIR 1935 Bom 222 (225) : 59 Bom 430. 
(’37) 24 AIR 1937 All 232 (234). (The Court can 
grant restitution under its inherent power under 
S. 151 only when it is made out that it cannot bo 
obtained in any other way.) 

2. (’40) 27 AIR 1940 Rang 156 (156): 1940 Rang 
L R 392. 

+ (T5) 2 AIR 1915 Cal 137 (140) (DB). 

(’24) 11 AIR 1924 Oudh 420 (421) : 27 Oudh Cas 
137 (DB). 

(’36) 23 AIR 1936 Bom 250 (255) : 60 Bom 645. 
(’38) 25 AIR 1938 Mad 67 (67) (DB). Withdrawal of 
appeal as having been settled out of Court—Court- 
fee paid on such appeal cannot be refunded : AIR 
1934 Mad 566: 57 Mad 1028, followed.) 

[See (’35) 22 AIR 1935 Mad 175 (178). (Court 
cannot use its inherent powers to extend the 
scope of a provision which places limitations on it: 
AIR 1920 Mad G40: 43 Mad 94 (FB), relied on.)) 
[Sec also (’41) 28 AIR 1941 Mad 364 (365). 
(Court can invent procedure not provided for un¬ 
less it is expressly or impliedly prohibited from 
doing so.)) 

3. (’24) 11 AIR 1924 Rang 275 (277) (DB). 

4. (’40) 27 AIR 1940 Bom 10 (11, 12) : I L R 
(1939) Bom 708. (Order refusing toamenddecree.) 
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under its inherent powers, set aside its own decree or recall an order made by it previously 
or question the validity of a decree in execution. 5 A contrary view has, however, been 
expressed in the undermentioned cases. 0 

3a. Order 21 , Rules 58, 60 — An order under R. 58 of O. 21, even though it be a 
dismissal for default is conclusive until set aside by a suit under R. 63 ; the Court cannot 
set aside the order under its inherent powers. 7 

4. Order 21 Rule 78 — A Court cannot set aside a sale of moveable property for 
an irregularity in publishing or conducting the sale. 8 

5. Section 9 of the Specific Relief Act, 1877 — No application for review can be 
entertained in respect of any decree or order passed in a suit under S. 9 of the Act. u 

6. Section 56 of the Specific Relief Act, 1877 — No injunction can be granted 
under the Court’s inherent powers, in contravention of the provisions of S. 5G of the Act. 10 

7. For other instances, see the undermentioned cases. 11 

But it is not necessary in order to exclude the exercise of the inherent powers of a 
Court that there should be a specific prohibition . Where the procedure to be adopted in 
a particular case or a class of cases is provided for by the Code, and a case in which the 
inherent powers are invoked falls within the intendment of such provision, there is no 
inherent power to act except under the conditions specified by such provision. 12 The reason 


(’23) 10 AIR 1923 Oudk 177 (179): 26 Oudh Cas 10. 

5. (’41) 28 AIR 1941 Lab 419 (419, 420): I L R 
(1942) Lab 212. (Where tbe error is not clerical, 
accidental or arithmetical Ss. 151 and 152 do not 
apply—The remedy is by way of review or appeal.) 

(’25) 12 AIR 1925 Pat 47 (47): 3 Pat G54 (DB). 
(’33) 20 AIR 1933 Bom 244 (244, 245): 57 Bom 
369 (DB). (Compromise subsequent to leave to ap¬ 
peal to Privy Council—High Court has no power 
to pass compromise decree.) 

(’25) 12 AIR 1925 Pat 3G (36,: 3 Pat 778 (DB). 
(*21) 11 AIR 1924 Pat 69G (697) (DB). 

('23) 10 AIR 1923 All G03 (603) (DB). (Remedy 
open by review—S. 151 not applied.) 

(’22) 9 AIR 1922 Mad 186 (186) (DB). (Amend¬ 
ment of final decree.) 

(’21) 8 AIR 1921 Bom 301 (302): 45 Bom 4o9 
(DB). (Questioning validity of decree under execu¬ 
tion.) 

(’13) 20 Ind Cas 3 (5) (DB) (Lab). 

(*17) 4 AIR 1917 Mad 290 (292) (DB). 

(’24) 11 AIR 1924 All 62 (62): 45 All 623 (DB). 
(’23) 10 AIR 1923 Pat 354 (355): 2 Pat 504 (DB). 
(’32) 136 Ind Cas 253 (254) (Oudh). 

[See (’40) 27 AIR 1940 Oudh 298 (300) (DB). 
(Primet fade it would be hard to say that if a 
matter really fell within the scope of S. 152, a 
Court could possibly be justified in correcting 
under its inherent powers a defect which it^was 
declining to correct under provisions of S. 152.)] 
[Sec also(' 34) 21 AIR 1934 Lab 399(399). (Com¬ 
promise according # to terms agreed correct—Not 
to be altered merely on the allegation of omission 
of disputed items.)] 

Also sec S. 38 Note 8 and S. 152 Note 6. 

6 . (’34) 21 AIR 1934 Nag 234 (235): 31 Nag L R 53. 
(Order 20 R. 3 is not exhaustive and it is tbe duty 
of a Court to invoke its inherent powers to correct 
errors that have led to injustice through no fault 
of a party.) 


(’34) 21 AIR 1934 Rang 108 (109) (DB). (Decree as 
per compromise when tbe compromise and joint 
statements prayed for dismissal—Amended No 

review or suit needed.) , . , 

(’34) 21 AIR 1934 All 287 (288) (DB). (Order 
under misapprehension Of facts—True facts known 

—Corrected.) , _ 

7. (’34) 21 AIR 1934 Mad 699 (699). . 

(’36) 23 AIR 1936 Pesh 115 (116) (DB). (Objection 
under O. 21 R. 58 accepted cx parte—Order can¬ 
not be set aside under inherent power.) 

8 (’30) 17 AIR 1930 All 513 (513). 

9. (T8) 5 AIR 1918 Cal 925 (927): 45 Cal 519 

10?P19) 6 AIR 1919 Oudh 154 (159) (DB). 

11. (’43) 30 AIR 1943 Cal 361 '367)(DB). (Besides 
S. 26, Bengal Act XI of 1859, the Board, even if 
it is considered acting as Court, has no inheren 
power to set aside revenue 6ale.) ...... 

(’23) 10 AIR 1923 Bom 51 (58). (No jurisdiction 
as against R. 36 of Admiralty Rules of Bombay 

High Court.) ' . 

(’36) 40 Cal W N 89 (90). (Award under Co-opera¬ 
tive Societies Act cannot be questioned in Civil 

12?C43) 30 AIR 1943 Mad 235 (236). (Apart.from 
the circumstances mentioned in O. 21 R. 93, the 
Court has no power under this section to order 
payment of interest on the purchase money.) 

(•41) 28 AIR 1941 All 219 (221): I L R (1941) All 
418. (No inherent power to demand security to 

costs, apart from O. 25 R. L) T t n MOdli 

(’41) 28 AIR 1941 Bom 395 (397): I L R (1941) 

V Bom 652. (No inherent power to attach property 
before the decree becomes executable.) 

(’41) 28 AIR 1941 Oudh 383 (385): 16 Duck 765. 

(A person obtaining a preliminary decre> 
partition, is not entitled to ask Court under 
S. 161, C. P. Code, to direct tbe making of a pro¬ 
clamation about his share.) 
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is that the provision must be deemed to be exhaustive of the matters dealt with by it. is 
Thus, a Court cannot, under its inherent powers, refuse to be bound by the periods of 
limitation prescribed by the Limitation Act, 1908. 14 Where, however, there is a doubt or 


(’40) 27 AIR 1940 Lah 85 (87). (Where S. 10 does 
not apply, inherent power cannot be invoked.) 

(’40) 27 AIR 1940 Nag 349 (351, 352) : I L R 
(1940) Nag 538 (DB). (Inherent power of remand.) 

(’40) 27 AIR 1940 Oudh 298 (300) (DB). (Court 
declining under S. 152 to correct defect falling 
within scope of S. 152 — Court is not justified in 
correcting such defect under S. 151.) 

(’76) 2 Cal 233 (261) : 4 Ind App 23 (PC). 

(’32) 19 AIR 1932 Lah 537 (537, 538). (Order 21 
R. 18 exhaustive.) 

(’19) 6 AIR 1919 Cal 44 (45) (DB). (Contempt out¬ 
side Court premises cannot be punished summarily 
under 8. 151.) 

(’23) 10 AIR 1923 Mad 331 (331) (DB). 

(’20) 7 AIR 1920 Upp Bur 37 (37): 3 Upp Bur 
Rul 198. 

(’21) 8 AIR 1921 Oudh 46 (46): 24 Oudh Cas 215. 

(’30) 17 AIR 1930 Lah 789 (790). 

(’30) 17 AIR 1930 Lah 26 (31, 32) : 11 Lah 342 
(DB). (Modification of award in contravention of 
Sch. II Para. 12.) 

(’12) 1912 Pun Re No. 8 : 1G Ind Cas 521 (521). 
(No inherent power to force witness to sign deposi¬ 
tion in the face of O. 18 R. 5.) 

(’16) 3 AIR 1916 Lah 95 (96): 1917 PunReNo.il. 
(Cannot wholly ignore the provisions of 8. 22, 
C. P. Code.) 

(’32) 19 A I R 1932 Lah 238 (239). (No inherent 
power to disregard default in deposit of five per 
cent, under O. 21 R. 89.) 

(’18) 5 A I R 1918 Lah 368 (368) : 1918 Pun Re 
No. 58. (Court cannot entertain claims against 
attachment contrary to the terms of O. 21 R. 58.) 

(’16) 3 AIR 1916 Cal 371 (372) (DB). (Section 73, 
C. P. Code—Execution petition after realisation of 
asset—No rateable distribution.) 

(’ll) 12 Ind Cas 719 (720) (Mad). (Order 11 R. 21 
exhaustive—No inherent power.) 

(’24) 11 AIR 1924 Cal 1054 (1055). 

(’25) 12 AIR 1925 Cal 274 (275) (DB). 

(’26) 13 AIR 1926 Cal 897 (898) (DB). 

(’24) 11 AIR 1924 Cal 251 (256) : 50 Cal 853 (DB). 

(’26) 13 AIR 1926 Cal 957 (958) (DB). 

(’27) 14 AIR 1927 Cal 158 (159) (DB). 

(’27) 14 AIR 1927 Cal 850 (353): 55 Cal 219 (DI3). 

(’ll) 9 Ind Cas 246 (217) (I)B) (Cal). 

(’09) 34 Bora 72 (81) : 2 Ind Cas 173 (178) (DB). 

(’29) 16 A I R 1929 Sind 110 (111) (DB). (An 
inquiry into pauperism under O. 21 R. 40 cannot 
be made until the conditions in the rules are satis¬ 
fied—No inherent power.) 

(’37) 24 AIR 1937 All 1 11 (112) (SB). (Court can¬ 
not revoke its order of reference to arbitration in 
the exercise of its inherent power under S. 151 
C. P. C. — Such power doe3 not exist apart from 
the provisions contained in Sch. II, C, P. Code.) 

[ See (’23) 10 AIR 1923 Lah 511 (515).] 

f See also (’33) 20 A I R 1933 Pat 582 (583). (In¬ 
herent power only when powers expressly con¬ 
ferred are exhausted.)] 


13. (’41) 28 AIR 1941 All 212 (215). (Section 136, 
though it may not be prohibitory, provided for 
the contingency that had arisen, hence inherent 
power not exercised.) 

(’41) 28 AIR 1941 All 219 (221) : I L R (1941) All 
418. 

t COG) 33 Cal 927 (931) (DB). 
f (02) 29 Cal 707 (715) : 29 Ind App 196 (PC). 
(’24) HAIR 1924 Mad 114 (115, 116) : 47 Mad 
171 (DB). 

[See also (’43) 30 AIR 1943 Mad 235(236). (Pay¬ 
ment of interest on purchase money under O. 21 
Rule 93.)] 

Also see Preamble, Note 4. 


14. (’43) 30 AIR 1943 Sind 132 (134) (DB). (Order 
dismissing appeal under O. 41 R. 18—No inherent 
power under S. 151, C. P. C., to set aside the 
order — A I It 1921 Bom 20 : 45 Bom 648 held 
overruled by A I It 1935 P C 85 : 62 Ind App 80: 
57 All 242 (PC).) 

(’24) 11 AIR 1924 All 668 (669) : 46 All 631. (AIR 
1924 All 446 : 46 All 144, followed.) 

(’33) 20 AIR 1933 Pat 132 (133, 134). 

(’15) 2 A I R 1915 Cal 530 (531) (DB). (No mesne 
profits for more than three years.) 

(’20) 7 AIR 1920 Lah 261 (262). 

(’20) 7 AIR 1920 Lah 309 (310) : 1 Luh 363 (DB). 
(’22) 9 AIR 1922 Lah 266 (266). 

(’25) 12 AIR 1925 Lah 321 (321). 

(’26) 13 AIR 1926 Lah 135 (135). 

(’22) 9 A I R 1922 Pat 479 (480) : 1 Put 277 (DB). 

(Petition under O. 9 R. 13 after time.) 

(’10) 6 Ind Cas 901 (902) (Bom). (Do.) 

(’28) 15 A I It 1928 Nag 91 (92) : 23 Nag LR183. 

(Petition under O. 9 It. 9 after time.) 

(’31) 18 AIR 1931 Cal 319 (320). (Do.) 

(’26) 13 AIR 1926 Mad 980 (984) : 50 Mad 67 (DB) 
(’17) 4 A I R 1917 Mad 176 (177) (DB). (No valid 
deposit undor O. 21 R. 89 after time.) 

(’22) 9 AIR 1922 Mad 417 (421) (DB). 

(’20) 7 AIR 1920 Lab 346 (347). 

(’32) 19 AIR 1932 Oudh 220 (222) (DB). 

(’33) 20 AIR 1933 Mad 258 (258, 259) (DB). 

(’33) 20 A I R 1933 Rang 96(98)(DB). (Section 5, 
Limitation Act, not to be nullified by powers under 
tbi3 section.) 


( 34) 21 A I R 1934 Nag 43 (44). (Time for deposit 
to set aside ex yartc decree in small cause suit not 
to be extended.) 

(’37) 24 A I R 1937 Oudh 426 (427) : 13 Luck 425 
(DB) (Application for re.admission of appeal under 
O. 41 R. 1'.), G. P. C., made after 30 days of order 
of dismissal _ Application is time-barred under 
Art. 168, Limitation Act, even if it is assumed to be 
one made under S. 151.) 

t £*»> 2 ,l, A ! R 1938 1Un « * G « <«1) = 13 Rang 595 
U 'Section 1)1 onl y declares that nothing in 
this Code shall be deemed to limit or otherwise 
affect the inherent power of the Court.) 

(’35) 22 AIR 1935 Pesh 146 (147) (DB). (Court has 
no inherent power to enlarge period of limitation 
laid down by statutory law.) 
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difficulty as to which provision will apply to a particular case, the inherent powers may 
be invoked. 16 

It may be useful to refer to certain classes of cases in which the question of the 
inherent powers of the Court to act have been discussed : 

i. Setting aside ex parte decisions and restoration of suits dismissed for 
default — It has been held by the High Courts of Allahabad, 16 Calcutta, 17 Lahore, 16 
Madras, 10 Patna- 0 and Rangoon 21 and the Chief Courts of Oudh and Sind 22 that there is no 


(’39) 26 AIR 1939 Cal 310 (312):ILR (1939) 1 Cal 
452. (An application under O. 21 R. 91, C. P. C., 
made more than 30 days from the date of the sale 
cannot be treated as an application under S. 151.) 
(’35) 22 AIR 1935 Lah 60 (61) (DB). 

(’36) 23 AIR 1936 Pat 270(273): 15 Pat 422 (DB). 
(Certification of payment—Article 174, Limitation 
Act, cannot be overridden.) 

(’36) 23 AIR 1936 Lah 495 (496). (Application for 
restoration of suit dismissed for default — Article 
163, Limitation Act, applies—Having recourse to 
S. 151, C. P. C., cannot help limitation.) 

[See also (’33) 20 AIR 1933 Mad 418 (420, 424) : 
56 Mad 490 (FB). 

(’33) 20 AIR 1933 Mad 315 (319) : 56 Mad 458. 
(Decree already barred by limitation cannot be 
revived for execution by subsequent amendment.) 
(’3G) 23 AIR 1936 Pesh 191 (192) (DB). (Restora¬ 
tion of execution application consigned to record 
room—No power to restore on ground that fresh 
application would be barred by time.) 

(’33) 20 AIR 1933 Mad 258 (259) (DB). (Court 
has no inherent power to restore an application 
to restore a suit after that application was itself 
time-barred.)] 

15. (’25) 12 AIR 1925 Pat 435 (437) : 4 Pat 180 
(DB). 

16. f (’25) 12 AIR 1925 All G10 (614) : IS All 175 
(DB). 

(’22) 9 AIR 1922 All 441 (441) (DB). 

(’31) 18 AIR 1931 All 294 (296) : 53 All 612 (FB). 
[Sec also (’33) 20 AIR 1933 All 41 (42) (DB).] 
[But see (’12) 34 All 426 : 14 Ind Cas 187 (188) 
(DB). 

(’29) 1G AlBf 1929 All 811 (812) (DB). (Court 
wrongly dismissing suit under O. 9 R. 8 even 
when pleader for party is present—Error can be 
rectified and suit restored under Section 151.) 
(’12) 34 All 518 (522): 16 Ind Cas 677(678) (DB). 
(’17) 4 AIR 1917 All 125 (127) (DB). 

(’29) 16 AIR 1929 All 721 (721):51 All 901 (DB).] 

17. (’30) 17 AIR 1930 Cal 387 (388) (DB). 

(’30 17 AIR 1930 Cal 488 (489) (DB). 

(’29 16 AIR 1929 Cal 158 (159) (DB). 

(’35 39 Cal WN 894(895). (Suit cannot be restored 
under S. 151 after finding that sufficient cause 
for non-appearance was not proved.) 

[But see (’19) 6 AIR 1919 Cal 979 (980) (DB). 
(Appellate Court restored a suit under S. 151— 
Held, not without jurisdiction.) 

(’32) 19 AIR 1932 Cal 770 (771) : 59 Cal 1334. 
(’28) 15 AIR 1928 Cal 772 (774) : 55 Cal 473 
(DB). (High Court on the original side — O. 9 
R. 13 not strictly applicable—Inherent power to 
set aside lies.) 

f (’05) 32 Cal 253 (256) (FB). (Under S. 89 of 
T. 1’. Act—Before the Code of 1908.) 


(’08) 35 Cal 767 (772, 773) (DB). (Under S. 90, 
T. P. Act—Before Code of 1908.)] 

18. f (’27) 14 AIR 1927 Lah 622 (624, 625). 

(’23) 10 AIR 1923 Lah 147 (147). 

(’25) 12 AIR 1925 Lah 321 (321). 

[But see (’28) 15 AIR 1928 Lah 534 (535). (Case 
under O. 9 Rr. 3 and 4.) 

(’19) 6 AIR 1919 Lah 105 (106) : 1919 Pun Re 
No. 53. (Case under O. 41 R. 19.)] 

19. *(’20) 7 AIR 1920 Mad 640 (642, 643): 43 Mad 
94 (FB). (23 Mad 445 ; 26 Mad 599 and 14 Ind 
Cas 823 cannot be considered now to be good law.) 

(’25) 12 AIR 1925 Mad 209(211). (Order 9 R. 9.) 
(’24) 20 Mad L W 490 (490). (Order 9 R. 13.) 

(’13) 18 Ind Cas 360 (362) (DB) (Mad). (Do). 

(’26) 97 Ind Cas 936 (936) (Mad). (Do.) 

(’34) 21 AIR 1934 Mad 428 (429) : 57 Mad 1069. 

20. (’27) 14 AIR 1927 Pat 369 (369). (Dismissal 
under O. 9 R. 3 — Not restored under O. 9 R. 4 
but under S. 151 by Munsif —Held it could not be 

dOD6 SO.) 

(’22) 9 AIR 1922 Pat 479 (480) : 1 Pat 277 (DB). 
(’41) 22 Pat L Tim 965 (967). (Execution appli¬ 
cation dismissed for default—Power under S. 151 
should not be utilised to restore it.) 

[But see (’24) 11 AIR 1924 Pat 274 (275) (Refus¬ 
ing to restore under 0.9 R. 4— Held , Court can, 
under inherent powers.) 

(’24) 11 AIR 1924 Pat 698 (700) : 5 Pat L Jour 


567. 

(’21) 8 AIR 1921 Pat 491 (493). 

(’30) 122 Ind Cas’585 (585) (Pat).] 

21. (’40) 27 AIR 1940 Rang 162 (166) : 1940 
Rang L R 512 (FB). 

•30) 17 AIR 1930 Rang 65 (67) (DB). (AIR 1920 
Mad 640 : 43 Mad 94 (FB), followed.) 

[But see (’12) 15 Ind Cas 358 (359) (Low Bur). 
(’24) 11 AIR 1924 Rang 274 (275) (DB). 

(’26) 13 AIR 1926 Rang 109 (110) : 4 Rang 18. 

(AIR 1920 Bom 337 : 44 Bom 82, followed.) 
(’27) 14 AIR 1927 Rang 58 (58) (DB) (Do.) 

(’28) 15 AIR 1928 Rang 273 (275) : 6 Rang 494. 
(09) 4 Ind Cos 816 (818) (Upp Bur). 

(’20) 7 AIR 1920 Low Bur 35 (36) (DBy.J 

22. (’40) 27 AIR 1940 Oudh 279(282):15 Luck350. 

(Where a decree for dissolution of marriage has 
been made absolute, it is not open to a third P ar ^ 
to seek the aid of the Coart under S. 151, * • 

Code, to set it aside on the ground that one of th 
parties to the divorce proceedings was a minor an 
has not been represented by a guardian ad litem. 
Nor is there any provision in the Divorce Act 
set aside a decree absolute in the manner m which 

a decree nisi could be attacked.) n , 

• 11 \ 14 Oudh Cas 111 (113. 114) : 11 Ind Cas 344 


(345) (DB). 
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inherent power to set aside an ex parte decree or to restore a suit dismissed for default, 
except under the circumstances and conditions mentioned in o. 9 R. 13 and R. 9 respectively. 
A contrary view has been taken by the High Court of Nagpur 23 and the Judicial 
Commissioner’s Court of Peshawar. 24 The High Court of Bombay 25 holds that even in 
cases within the scope of o. 9 Rr. 9 and 13 the Court has inherent power to act and set 
aside the decree or restore the suit, although the conditions mentioned in the said Rules 
are not satisfied. It is submitted that this view is not correct, inasmuch as it is the basic 
principle that the inherent power is recognized only in order to meet those cases for which 
no provisions have been made by the Legislature. 


Where an application under o. 9 R. 9 is itself dismissed for default or an execution 
application is so dismissed, or an ex parte order is passed in execution proceedings, the 
question has arisen whether the application could be restored or the order set aside under 
the Court’s inherent powers. That question again depends on the applicability or otherwise 
of o. 9 Rr. 9 and 13 to such proceedings by virtue of S. 141. If, by virtue of s. 141, o. 9 
Rr. 9 and 13 apply to such proceedings, then there is no scope for the application of the 
inherent power of the Court. 20 If S. 14 1 does not apply to such proceedings, the inherent 
power can be invoked in proper cases. 27 The Allahabad and Bombay High Courts have 


(’14) 1 AIR 1914 Sind 92 (93) : 8 Sind L R 241 
(DB). (Restoration of appeal.) 

(’20) 7 AIR 1920 Sind 34 (3G) : 14 Sind L It 239 : 
60 Ind Cas 948 (950, 951) (DB). 

(’21) 8 AIR 1921 Sind 38 (41) : 15 Sind L R Cl. 
f (’26) 13 AIR 1926 Sind 249 (250) : 20 Sind h It 
266 (DB). 

(’27) 14 AIR 1927 Sind 223 (224) : 22 Sind L R 
192 (DB). 

[See also (*37) 24 AIR 1937 Oudh 364 (364) : 13 
Luck 263. (Tn this case it was held by the Oudh 
Chief Court that a suit dismissed for non-payment 
of additional court-fee cannot be restored to hear¬ 
ing on an application under S. 151.)] 

[See however (’42) 29 AIR 1942 Sind 97 (98) : 
ILR (1942) Kar 218 (DB). (Ex -parte decree 
against firm as such—Application by some of the 
partners to set aside decree on ground that they 
were fixed with liability as partners without sum¬ 
mons being served on them—Application should 
be heard under S. 151.) 

('42) 29 AIR 1942 Sind 99 (100) : ILR (1942) Kar 
220 (DB). (Decree Rgainst firm — Application to 
set aside the decree by a partner who was served 
— Applicant wishing not to appear on behalf of 
the firm but under protest under O 30 R. 8 — 
Application should he heard under S. 151.)] 

[But see (’ll) 28 AIR 1941 Oudh 367 (3781 (DB). 
(Even though a Court may find that there is not 
sufficient cause within the meaning of O. 9 R. 9, 
C. l’.Code, still the Court may restore the suit or 
application in the ends of justice to correct pal¬ 
pable mischiefs.) 

('31) 18 AIR 1931 Sind 153 (153) (DB).(Dismissal 
of uppeal for non-payment of paper book charges 
—Restoration under S. 151.)] 

23. (’35) 22 AIR 1935 Nag 139 (190) : 31 NagLR 
374. (Where a suit is dismissed for defuult of 
plaintiff in ignorance of the plaintiff’s death and 
subsequently an application is filed by his legal 
representative to bring him on record, the Court 
can set aside order of dismissal and restore suit to 


file under S. 151 and substitute the legal represen¬ 
tative's name for the deceased plaintiff.) 

(’26) 13 AIR 1926 Nag 409 (409, 410). 

[But see (’42) 29 AIR 1942 Nag 78 (79) : ILR 
(1942) Nag 675. 

(’30) 17 AIR 1930 Nag 48 (49) : 26 Nag L R 30.] 

24. (’35) 22 AIR 1935 Pesh 186 (188). (Case out¬ 
side scope of O. 9 Rr. 8 and 9—Court has inherent 
power to restore suit dismissed for default.) 

25. (’20) 7 AIR 1920 Bom 337 (337) : 44 Bom 
82 (DB). 

(’32) 19 AIR 1932 Bom 634 (G36). 

( 07) 31 Bom 45 (49) (DB). 

[Sre also (’42) 29 AIR 1942 Bom 198 (199). 
(Order 41 R. 19 not exhaustive — The rule laid 
down in AIR 1921 Bom 20 : 45 Bom 648 would 
equally apply to a case where an appeal is dis¬ 
missed for non-prosecution when it is due to the 
fact that costs of the preparation of the paper 
book had not been deposited in time.) 

(’21) 8 AIR 1921 Bom 20 (21): 45 Bom 648 (DB). 
(Order 41 R. 19 not exhaustive.)] 

26. (’33) 20 AIR 1933 l’esh 59 (61) (DB). (Order 9 
R. 9 applies—So no inherent power.) 

27. (’42) 29 AIR 1942 Lab 71 (72). 

(’35) 22 AIR 1935 Lab 145 (145). (Fresh applica¬ 
tion can be entertained.) 

(’25) 12 AIR 1925 All 773 (774, 775) : 47 All 878 
(DB). (Followed in AIR 1929 All 906.) 
t (’33) 20 AIR 1933 All 783 (784, 785) : 55 All 
891 (FB). 

t (’32) 19 AIR 1932 Nag 101 (102) : 28 Nag L It 
111 (DB) 

(’29) 16 AIR 1929 All 624 (624) (DB). 

(’23) 10 AIR 1923 Nag 18 (19). 

(’22) 9 AIR 1922 Oudh 201 (202) (DB). 

(’26) 13 AIR 1926 Oudh 59 (59) (DB). 

+ (’21) 8 AIR 1921 Sind 55 (56) : 17 Sind L R 
105 (DB) (Restoration of application under O 21 
Rule 90.) 

+ C3 1 ) 18 AIR 1931 Sind 97 (98) : 25 Sind L It 
175 (FB). (Ex parte order for execution set aside.) 
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also held that there is inherent power to restore such proceedings even if S. 141 applies to 
such proceedings. 23 This view, as has been mentioned in Note 1, is not correct. See also 
the undermentioned decision 29 and Note 2 on order 9 ‘General.’ 

2. Interim injunctions and appointment of receivers — In cases falling within 
the scope of S. 94 and O. 39 R. 1 and O. 40, there is, according to the general rule, no 
inherent power to grant an injunction or to appoint a receiver. 30 But in cases outside 
the scope of those provisions, e. g., arbitration proceedings, the Court can grant such 
reliefs under its inherent powers. 81 See also O. 39 R. 1, Notes 3 and 22. 


(’ll) 12 Ind Cas 351 (351) (DB) (Mad).' (Quare 
Whether S. 151 can be utilized to restore applica¬ 
tion under O. 21 R. 89 dismissed for default.) 

(’32) 19 AIR 1932 Cal 569 (571) (DB). (Objections 
to execution dismissed for default—Application for 
restoration also dismissed—Fresh application with 
additional objections—Revival of both applications 
under this section.) 

(’31) 18 AIR 1931 All 591 (594. 595) (DB). (Appli¬ 
cation under O. 21 R. 90 dismissed for default — 
Held O. 9 R. 9 does not apply but S. 151.) 

(’29) 16 AIR 1929 All 721 (721) : 51 All 901 (DB). 
(Court can under S. 151 entertain application by 
judgment-debtor for restoration of his previous 
application made for setting aside the sale.) 

*(•27) 14 A I R 1927 Cal 534 (536) : 54 Cal 405 
(DB). (No proper remedy provided but no prohibi¬ 
tion provided—S. 151 is to be invoked.) 

(’28) 15 AIR 1928 Cal 179 (180). (A I R 1927 Cal 
534 : 54 Cal 405, followed.) 

(’29) 16 AIR 1929 Cal 17 (19) (DB). 

(•21) 8 AIR 1921 Lah 67 (68) : 2 Lab 66 (DB). 
(’20) 7 AIR 1920 Lah 304 (304) : 1 Lah 339. (0.9 
It. 9 was however held toapply by virtueof S.141.) 
(’24) 11 AIR 1924 Lah 350 (351). 

(’26) 13 AIR 1926 Lah 534 (535). 

(’30) 17 AIR 1930 Lah 20 (21) : 11 Lah 93. (Exe¬ 
cution application dismissed for default—Restored 
under S. 151.) 

(’29) 117 Ind Cas 372 (373) (Lah). (Do.) 

(’22) 9 AIR 1922 Nag 267 (271) : 18 NagL R lo2. 

(Followed in AIR 1930 Nag 134.) . 

(’39) 26 A I It 1939 Lah 223 (224). (Application 
under O. 21 R. 90 —Dismissal for default—Inherent 

power of Court.) __ „ ,, oao . 

[ See (’39) 26 AIR 1939 All 17 (18) : ILR (1939) 
All 15. (Special Judge under U. P, Encumbered 
Estates Act, has an inherent jurisdiction under 
S 151 C. P. Code, to restore application under 
the Act, which has been dismissed by him for 
the default of the debtor, on good cause being 

[Sceuiso (’15) 2 AIR 1915 Cal 434 (435) (DB).] 
Also see O. 9 General N. 1 and O. 21 R. 90, N. 48. 

28. See cases in foot-notes 16 and 25 of this Note. 

29. (’39) 43 Cal W N 1113 (1114) (DB). (Petition 
for recording compromise of suit dismissed for 
default— Proper course is to apply under b. 101 to 
set aside the dismissal.) 

30. (’39) 26 AIR 1939 All 643 (645. 646) : I L R 
(1939) All 825. (Suit by mortgagor in United I ro- 
vinces Court under S 33. U P. Agriculturists 
Relief Act, for accounts of mortgagetran-action— 
Simultaneous suit by mortgagee in Bombay Court 
for enforcement of mortgage—Both parties acting 


within their own rights — Injunction restraining 
mortgagee from proceeding with his Bombay suit 
held could not be granted either under O. 39 R. 2 
or under S. 151.) 

(’26) 13 AIR 1926 Mad 258 (258). 

4 (’33) 20 AIR 1933 Mad 500 (501) : 56 Mad 563. 
(’27) 14 AIR 1927 Mad 687 (688). 

(’24) 11 AIR 1924 Mad 797 (798) : 47 Mad 700. 
(’38) 25 AIR 1938 Mad 190 (192). 

31 (’43) 30 AIR 1943 Cal 93 (99) : ILR (1942) 2 
Cal 203. (High Court has power to issue injunc¬ 
tion to restrain person not resident within its juris¬ 
diction from proceeding with suit in Court outside 
province of Bengal- AIR 1943 Cal 89; 36 Cal 233 

and 38 Cal 405, dissented from.) 

(’41) 28 AIR 1941 Bom 219 (222). (High Court can 
grant injunction in personam against party res¬ 
training him from proceeding with criminal com¬ 
plaint in Court outside its jurisdiction but that has 
to be exercised with extreme caution — 
was refused as applicant had not exhausted other 

mioii «4 (135) : ILR (1941) 1 

(' 41 ) 28 3 AIR 1941 Cal 670 (672) : I L R (1941) 1 
Cal 490. (Court can restrain defendant by injunc¬ 
tion from litigating in C ourt.) 

(’40) 27 AIR 1940 All 185 (186) :IbR (1940) All 

201 (DB). (Court can pass temporary injunction foi 

preservation of property in respect of w h ich per- 
son has filed plaint and has applied for leave to 

(■’o') 27 AIR 1940 All 241 (241, 242) : ILR (1940) 
All 232 (DB). (A and B agreeing to bring suit at 
particular place — Suit by A at place agreed — B 
instituting suit at other place— Court haainherent 
power to issue injunction restraining B from 
ceeding with his suit though hied prior to A s 

(45)'l2 A I R 1925 Sind 102 (102) : 18 Sind L R 

303. (Appointment of receiver m arbitration 
proceedings.) 

(’34) 21 AIR 1934 Lah 79 (80). . 

si rsKf*iKss fflrss— 

( iT“ “fSS EfSW* a-n--’ 

injunction by High Court.) mi(?h Court 

/•261 13 AIR 1926 Mad 1126 (11-7)- \ 8 . 

( has power to stay execution in another suit.) 

(•25) 12 AIR 1925 Lah 618 (6IS)- (Non-cbartered 
High Court cannot restrain executing 
executing a decree.) 

(•27) 14 AIR 1927 Mad 210(211, 212). (Temporary 
mandatory injunction.) 
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3. Amendments — See section 152. 

4. Remand — All the High Courts except the High Court of Allahabad are 
agreed that an Appellate Court has an inherent power of remand in cases not covered by 
O. 41 R. 28. 33 See Note 10 on order 41 Rule 23. 

5. Restitution — See section 144, Note 34. 

6. Joinder of parties — Every Court has inherent power to ascertain whether 
or not proper parties are before it 33 and to add them at any stage. 31 An appellate Court 
has inherent power to add or transpose a party apart from O. 41 R. 20. See O. 41 R. 20, 
Note 8. 

7. Stay of execution and other proceedings — The rules in o. 21 and O. 41 


relating to the stay of execution (see O. 21 Rr. 
in which stay can bo granted. The Court can 

(’00) 3 Sind L R 128 (129, 130) : 4 Ind Cas 609 
(610). (Arbitration proceedings—Injunction.) 

(’20) 7 AIR 1920 Lali 436 (437) (DB). (Injunction 
to restrain a person from proceeding with arbitra¬ 
tion proceedings.) 

(’31) 18 A I R 1931 Cnl 279 (280, 281) : 57 Cal 
1280. (Injunction by a High Court against a per¬ 
son living within jurisdiction of another Indian 
High Court.) 

+ (’32) 19 A I R 1932 Mad 180 (181). (High Court 
can grant injunction independent of C. P. Code.) 
(’27) 14 AIR 1927 Lah 833 (834). (Strong prima 
facie case needed far grant of temporary injunc¬ 
tion under inherent power.) 

[See (’36) 23 A I R 1936 Lah 567 (568). (Appli¬ 
cant not coming to Court with clean hands — 
Equitable relief by way of injunction not grant¬ 
ed.)] 

[See also (’33) 20 A I R 1933 Lah 437 (439) : 14 
Lah 68. 

(’37) 24 AIR 1937 Sind 315 (316) (DB). (Interim 
injunction can be ordered even in execution pro¬ 
ceedings.) 

(’35) 22 AIR 1935 Pesh 182 (184)(DB). (Injunction 
cannot be addressed by one Court to another— 
C. R. No. 57 of 1926 Reversed and AIR 1921 
Pat 92 : 6 Pat L Jour 208 Approved.)] 

32. (’42) 29 AIR 1942 Pat 195 (196) (DB). 

(’41) 28 AIR 1941 Cal 446 (447). 

(’41) 28 AIR 1941 Nag 308 (310) : ILR (1942) Nag 
487. (Section 151 to be resorted to only when trial 
is so radically defective as not to amount to a trial 
at all.) 

(’41) 28 AIR 1941 Oudh 561 (562). 

(’40) 27 AIR 1940 Nag 349 (351) : ILR (1940) Nag 
538 (DB). (Remand—Power to, must be sparingly 
used.) 

(’39) 26 AIR 1939 Lah 563 (564) (DB). (Necessary 
issues not tried — Appellate Court can remand.) 

(’30) 17 AIR 1930 Lah 224 (225) (DB). 

(’33) 20 AIR 1933 Pat 706 (707). 

(’33) 20 AIR J 933 Sind 327 (328) : 27 Sind L R 
194 (DB). 

(’28) 15 AIR 1928 Cal 812 (814) (DB). 

+ (’13) 40 Cal 955 : 18 Ind Cas 207 (209) (DB). 

(’27) 14 AIR 1927 Oudh 629 (630) (DB). 

+ (’28) 15 AIR 1928 Mad 991 (992, 994) (DB). 

(’32) 19 AIR 1932 Lah 311 (311). 

(’32) 19 AIR 1932 Lah 443 (443). (Findings on all 


26-29 and O. 41 R. 5) do not exhaust the cases 
therefore under its inherent powers stay its 

issues given by trial Court—Still remand—O. 41, 
R. 25 or S. 151—Not 0.41 R. 23—Inherent powers 
under exceptional circumstances—No remand after 
adverse finding.) 

(’28) 15 AIR 1928 Lah 116 (116). 

(’33) 20 AIR 1933 Lah 157 (158). 

(’34) 21 AIR 1934 Pat 284 (287). (Order of remand 
can be made under this section only on its finding 
that the trial Court has not tried the case properly 
and not otherwise.) 

(’30) 17 AIR 1930 Lah 441 (442). 

(’31) 18 AIR 1931 Lah 299 (299). 

(’31) 18 AIR 1931 Lah 302 (302). 

(’30) 17 AIR 1930 Mad 72 (73). 
t (’35) 22 AIR 1935 Bom 216 (217, 218). (But it 
has no power to remand disregarding method of 
procedure enjoined by Code — Where it so acts. 
High Court can interfere in revision.) 

(’36) 23 AIR 1936 Pat 491 (492). 

(’36) 23 AIR 1936 Nag 140 (141) : ILR (1936) Nag 
138 

(’35) 22 AIR 1935 Pat 68 (68). (Appellate Court 
should not without sufficient cause order retrial 
where it can effectively deal with matter under 
O. 41 R. 25—S. 151 can be resorted to only when 
specific provisions are exhausted.) 

(’35) 22 AIR 1935 Mad 715 (716). (But merely 
because it finds that the lower Court has fallen 
into errors here and there, is noground for remand¬ 
ing under inherent powers.) 

{Sec also (*33) 20 AIR 1933 Pat 220 (222). (In¬ 
herent powers to remand for particular purpose 
alone. Whole matter not re-opened.)] 

Also seo O. 41 R. 23, Note 10. 

[See however (’31) 18 AIR 1931 Mad 791 (791). 

( Held, no inherent power to remand where there 
i3 express provision in O. 41 Rr. 25 and 27.)] 

33. t (’06) 33 Cal 927 (932) (DB). 

(’13) 40 Cal 955 (959, 960; (DB). (Also to entertain 
application of a stranger to bo made party.) 

(’88) 10 All 223 (239) <FB). 

34. (’41) 28 AIR 1941 Lah 402 (403. 404) : ILR 
(1942) Lah 603 (DB). (Apart from O. 41, R. 20, 
C. P. Code, the High Court has ample power 
under S. 151, C. P. Code, to add a party to an 
appeal even after the expiry of the period of limi¬ 
tation prescribed for appeals.) 

(’41) 28 AIR 1941 Nag 178 (179). 

(’03) 8 Cal W N 404 (406) (DB). 
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own process except whe 
the execution of a deer 
on special leave thereto . 3 



its jurisdiction in this respect is taken away . 36 Thus, it can sfcdy ^ 
an application for leave to appeal to the Privy Council 86 or 


S < 


Apart from execution proceedings a Court has also inherent powers to stay a suit 
pending the decision in a connected proceeding, apart from S. 10 of the Code . 38 An 
Appellate or Revision Court has similarly inherent power to stay further proceedings in 
the suit in the lower Court apart from O. 41 R. 5 of the Code . 39 There is a difference of 
opinion as to whether, where an appeal has been preferred to the Privy Council, the High 
Court can, under its inherent pow-ers, stay further proceedings in the trial Court apart 
from O. 45 R. 13. According to the High Courts of Calcutta and Lahore it can . 40 According 


(’ll) 35 Bom 393 (395): 11 Ind Cas 559 (560)(DB). 
(To add legal representative in a partition suit 
even after limitation.) 

(’26) 13 AIR 1926 Sind 26 (26). (After prelimi¬ 
nary decree.) 

(’33) 20 AIR 1933 Bom 200 (202) (DB). 

(’16) 3 AIR 1916 Pat 45 (46) (DB). 

35. (40) 27 AIR 1940 Mad 917 (917). (The Court 
has power when it orders stay by virtue of its 
inherent powers, to impose such terms as it 
thinks fit.) 

+ (’27) 14 AIR 1927 Cal 581 (585) (DB). 

(’34) 21 AIR 1934 Tat 637 (637). 

(’23) 10 AIR 1923 Lah 514 (515). (To stay execu¬ 
tion on the ground that the ex parte decree was 
obtained by fraud.) 

(’24) 11 AIR 1924 Lah 602 (603). (After appeal 
filed lower Court cannot under inherent power- 
stay execution, for its jurisdiction is taken away 
by filing the appeal.) 

(’01) 5 Cal W N 781 (796) (SB). . 

(’10) 1910 Pun Re No. 82, p. 239. (Staying execu¬ 
tion not only pending suit but even appeal.) 

[See also (’33) 20 AIR 1933 Mad 563 (o64). 

(Order of stay of delivery of possession conditional 
on payment of kist and rent by certain date is 
one under S. 151 and S. 148 applies to such 
order.) % 

Sind 21G (217) (DB). 

(’33) 20 AIR 1' » » All 18 (IS) (DB). 

’ U) 18 AIR 1331 Cal 79 (81) (DB). (Pending ap¬ 
peal before Privy Council—High Court granted 
stay of proededings in the suit.) 
a |c 0 geo O. 45 R. 13, Note 3. 

37. (’13) 40 Cdl955 (959): 18 Ind Cas207 (210)(DB). 
Also see O. 45 R. 13 Note 6. 

38 (’41) 28 AIR 1941 Pesh 34 (36). (Powers con¬ 
ferred by S. 151 should not be exercised lightly.) 
(•34) 21 AIR 1934 Cal 33 (36) (DB). 

(’79) 4 Cal L Rep 282 (284). 

4- (’29) 16 AIR 1929 Lab 12 (14). 

(’33) 20 AIR 1933 Lah 50 (50. 51). 

+ (’15) 2 AIR 1915 Mad 608 (611) (DB). (Staying 
a suit, suit being an abuse of process of Court.) 
(’24) 11 AIR 1924 Cal 757 (760) (DB). (To post¬ 
pone hearing of a suit pending decision of selected 

action.) __ 

♦ (’24) 11 AIR 1924 Bom 90 (93) 

+ (’29) 16 AIR 1929 Oudh 341 (346) : 4 Luck 573 

(’30) 123 Ind Cas 50 (50) (DB) (Oudh). 

(•30) 17 AIR 1930 Lah 527 (528). 


(’31) 18 AIR 1931 Oudh 313 (314). (Inherent 
power assumed — But sufficient grounds held not 

to exist.) 

(’30) 17 AIR 1930 Lah 525 (525, 526). (Do.) 

(’17) 4 AIR 1917 Sind 95 (96) : 10 Sind L R 1. 

(Pending an arbitration out of Court.) 

(’35) 22 AIR 1935 Rang 355 (356). (Suit for pos¬ 
session to be stayed pending decision of suit for 
declaration of title to same property by opposite 

(’36) l 23 AIR 1936 Pat 408 (409) (DB). £ 

[See (’41) 28 AIR 1941 Cal 236 (240): ILR(1940) 

1 Cal 497 (DB). (Stay under inherent power re¬ 
fused as ground on which stay was asked for in¬ 
volved difficult questions.)] /fr ,„ 

[See also (’38) 1938 Nag L Jour 120 (121). (The 
High Court has ample jurisdiction under 8. lO-i. 
C. P. Code, to stay the proceedings in connected 

suits * . v •»]'* **, 

[But see (’40) 27 AIR 1940 Lah 85 (87.)] 

39. t (’04) 31 Cal 722 (724) (FB). (Further pro- 
ceedings on a decree under 20 R. 16.) 

\ (*32) 19 AIR 1932 All 655 (6o6) (DB). 
from order confirming a sale-Stay of 
for delivery of possession to auction purchaser.) 
(’34) 21 AIR 1934 Lah 909 (910). (Revision against 
decree pending-HighCourtcan stay «£aftioc..) 

+ (’21) 8 AIR 1921 Pat 328 (329,330) (DB). (la 
ing accounts on a decree for partition under Ap- 

rst)l0 AIR 1932 All 238 (238) : 54 All 344 (DB). 
Staying execution of final decree in a mortgage 
suit pending the appeal from preliminary decree.) 
(’ 31 ) 18 AIR 1931 Bom 384 (384) : 55 Bom 801 
(DB) (Arbitration Act — Refusal to set aside 
award 1 Appeal to High Court - Execution of. 

(■XlSAlMWSSftU (A^-aer 

Guardians and Wards Act—Stay of proceedings in 

l [SceC3T) 24 AIR 1937 Oudh 359 (360) : 13 Luck 
581 (DB)” (Chief Court of Oudh has no power 

either under S. 151 or under O. 4 * 35 

Code to stay the proceedings under Ss. 3.8 and 35 
of the U P. Encumbered Estates Act pending 
appeal filed betore it against the decree^ ^ 

proper p^fauret'to^moveU. CoUector to .fay 
proceedings until the decision of the appeal n 
in the Chief Court.)] 

Also see O. 41 R. 5,Note 2. (1942) 

40 (’42) 29 AIR 1942 Cal 48b (4J1) . 

1 Cal 67 (DB). 
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to the High Court of Allahabad it has no jurisdiction to do_ so.' 41 See also the undermen¬ 
tioned cases. 42 - . • 

8. Additional evidence in appeal — See Order 41 Rule 27, Note l. 

9. Extension of time f ixed by decree — See section 148. 

10. Setting aside execution sales — Courts have, apart from O. 21 R. 92, inherent 
power to set aside or refuse to confirm an execution sale in cases not provided for by 
O. 21 Rr. 89 to 91, 43 but not in cases covered by those provisions. 44 

11. Allowing defendant to defend suit in forma pauperis — See order 33 
Rule 1. Note 9. 

As to other instances, see the undermentioned cases. 45 


t C84) 21 AIR 1934 Cal 823 (824) (DB). 
t (’39) 26 AIR 1939 Cal 308 (309) (DB). 

(’34) 21 AIR 1934 Lah 238 (238, 239). 

41 . *(’34) 21 AIR 1934 All 585 (586): 56 All 907 
(DB). 

42 . (’39) 26 AIR 1939 Mad 204 (208). (Admini¬ 
stration suit — Creditor obtaining preliminary 
decree is entitled to order, against another deoree- 
holder attaching property of deceased judgment- 
debtor staying all proceedings taken by him and 
restraining him from executing his decree—Court 
is entitled to pass appropriate orders to safeguard 
interests of all creditors—Such orders cannot be 
strictly called injunction orders—Recourse to pro¬ 
visions of S. 151 is not necessary.) 

(•38) 25 AIR 1938 All 434 (434) : ILR (1938) All 
650 (DB). (A Court in the United Provinces is not 
competent under S. 151, C. P. Code, to issue a 
stay order to a Court in another province.) 

43 . (’42) 29 AIR 1942 Lab 153 (160): ILR (1942) 
Lah 559 (FB). (Hardship worked by strict appli¬ 
cation of O. 21 R. 92 may be remedied under 
S. 151 or by review.) 

(’42) 29 AIR 1942 Pat 262 (264). (Decree itself set 
aside before con6rmation of execution sale—Court 
„ is bound to set aside sale under inherent power.) 
(’24) 11 AIR 1924 Mad 778 (778). 

•033) 20 AIR 1933 Mad 399 (400, 401). (Sale held 
in contravention of express order of Court set aside 
-.under S. 151.) 

(’ll) 9 Ind Cas 452 (452) (Low Bur). (Sale under 
satisfied decree—Mistnke of Court.) 

(’25) 12 AIR 1925 Oudh 128 (129) : 27 Oudli Cas 
89 (Parties coining to an arrangement before con¬ 
firmation of the auction sale.) 

+ (’23) 10 AIR 1923 Mad 635 (636, 638) : 46 Mad 
583 (DB). (If Court has been misled in granting 
leave to bid and in fixing upset price.) 

(’22) 9 AIR 1922 Pat 511 (514)’: 1 Pat 235 (DB). 
(Decree-holder permitted to bid on conditions — 
Failure to fulfil conditions.) 

(’15) 2 AIR 1915 Oudh 110 (142). (To set aside 
(. order confirming a sale in favour of a person other 
than the bidder.) 

(’30) 17 A I R 1930 Lah 793 (794). (Stay pending 
appeal regarding a compromise and adjustment of 
decree.) 

(’26) 13 AIR 1926 Nag 17 (18) : 24 Nag L R 48. 
(O. 21 Rr. 89 to 91 applying—No power to refuse 
to confirm sale.) 

(’93) 20 Cal 8 (11) : 19 Ind App 154 (PC). (Case 


under the old Code—Old section corresponding to 
O. 21 R. 90 did not provide for setting aside sale 
for fraud—Such sale can beset aside in appropriate 
proceedings.) 

(’37) 24 A I R 1937 Lah 72 (72). (Minor auction 
purchaser subsequently applying to set aside sale 
on ground of minority — Court can set aside sale 
as confirmation will give rise to complications.) 

(’38) 25 A I R 1938 Lah 232 (234) (DB). (Sale in 
execution of mortgage decree without protecting 
prior mortgagee’s rights can be set aside.) 

[ See (’28) 15 A I R 1928 Nag 265 (272) : 24 Nag 
L R 127 (FB). (Do—Decree-holder-purchaser.) 
(’19) 6 AIR 1919 Bom 175 (176) : 43 Bom 235 
(DB). (Court sale under an ei parte decree subse. 
quently reversed.) 

(’16) 3 AIR 1916 Cal 710 (711) (DB). (Do.) * 
(’39) 26 A I R 1939 Cal 161 (162). (Third party 
seeking to set asidesale onground thatonaccount 
of conduct of another third party he was misled 
and prevented from attending and bidding atsale 
—No inherent power to set aside sale: AIR 1923 
Mad 635: 46 Mad 583 distinguished; AIR 1931 
P C 33 : 58 Ind App 50 : 27 Nag L R 95 and 
AIR 1933 Lah 99 : 13 Lah 761 relied on.)) 

Also see O. 21 E. 89. N. 2 and O. 21 R. 92, N. 2. 
[But see (’42) 29 AIR 1942 Bom 306 (308): ILR 
(1942) Bom 704. (Having regard to express provi¬ 
sions of R. 92 of O. 21 makingMiobligatory on the 
Court to confirrh saleunder.c9*M).[u.circumstnnce3 
stated, it can be safely said that Court’s jurisdic¬ 
tion to set it aside on any. other ground not speci¬ 
fied is impliedly excluded.) 

(•41) 28 AIR 1941 Mad 399 (401). (Execution sale 
in favour of stranger purchaser—Before confir¬ 
mation decree set aside—Sale must nevertheless 
be confirmed—Section 151 cannot bo invoked to 
set aside Pale in such circumstances.) 

(•32) 19 AIR 1932 All 403 (404) (DB). (No in- 
herent jurisdiction outside O. 21 Rr. 89 to 91 )1 

4 4. (’32) 19 AIR 1932 Lah 238 (239). 

[See also (’30) 17 AIR 1930 Lah 789 (791).1 

45. (*42) 29 AIR 1942 Cal 390(393) (DB). (Court 
may under S. 151 substitute parties in execution 
proceedings.) 

(’42) 29 AIR 1942 Mad 309 (370). (Application for 

copies struck off for non-deposit of stamp paper_ 

Subsequent application to restore previous appli¬ 
cation—Court can restore former application and 
treat subsequent application as continuation of 
original application.) 


4CPC. 80. 
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(’41) 28 AIR 1941 Cal 156 (158) : I L R (1940) 2 
Cal 277. (Execution application dismissed as time- 
barred — On decree, holder’s application under 
S. 151, Court reconsidering previous order and 
reviving execution case — Order under S. 151 is 
not illegal.) 

(’41) 28 A I R 1941 Cal 207 (215) :ILR (1940) 2 
Cal 131. (In a suit for damages for nuisance Court 
may grant damages for period of pendency of suit 
under S. 151.) 

(’41) 28 AIR 1941 Mad 55 (55). (A Court has no 
inherent power under S. 151, C. P. Code, to pass 
an interim order of maintenance.) 

(•40) 27 A I R 1940 Oudh 421 (423): 15 Luck 730 
(DI3). (A scheme prepared under S.92 particularly 
one relating to a Muslim wakf can be modified by 
an application under S. 151.) 

(’39) 26 AIR 1939 Oudh 277 (278) : 15 Luck 26. 
(Provisions of O. 22 Rr. 1 to 11 are not applicable 
to revision petition. If however a party to a revision 
petition dies the Court can pass an order under 
S. 151 to bring his legal representative on record 

_ There is no limitation for an application for 

substitution of parties in a revision petition.) 

(’33) 20 AIR 1933 Lah 678 (680) (DB). (Practice- 
Prayer in appeal to expunge unnecessary findings 
in lower Court’s judgment — High Court has not 
power to do so but can only declare that such find¬ 
ings are not binding on parties.) 

(’26) 13 A I R 1926 Pat 27 (28) : 4 Pat 704 (DB). 

(No power if review could not be granted.) 

(’33) 20 AIR 1933 Mad 321 (321, 322): (After dis¬ 
posal of appeal no power to recover deficit court-fee.) 

(’33) 20 AIR 1933 Mad 691 (693) : 56 Mad 989. 
(Security bond to Court for loss by temporary 
injunction enforceable in execution under S. 151 
since no other remedy is open.) 

(’24) 11 AIR 1924 Oudh 413(414) (DB). (Courtcan 
reject plaint on grounds other than in 0.7 R. 11.) 
(’28) 15 AIR 1928 All 494 (496) : 50 All 748 (DB). 
(Court can record or refuse to record a compromise 
apart from O. 23 R. 3.) ' 

(’30) 17 AIR 1930 Pat 395 (399) : 9 Pat 314 (DB). 

(Postponing passing of decree after recording com¬ 
promise under O. 23 R. 3.) /T * 

(’29) 16 AIR 1929 Mad 121 (131, 132) (DB). (Ip ter - 
locutory judgment not falling strictly under O. 14 

(42)35 Mad 607 (612) : 39 Ind App 218 : 16 Ind 
Cas 250 (252) (PC). (Framing vital issues at any 

stage — Compare O. 14 R. 5.) 

(•27) 14 AIR 1927 Lah 187 (187). (Revocation of 
appointment of arbitrator even before award — 

Compare Sch. II Para. 15.) mm 

(’29) 16 AIR 1929 All 743 (744, 745) : 51 All 1010 

C25?12 ( AIR 1925 Pat 720 (723). (Do.) 

(•26) 12 AIR 1925 Cal 102 (104) (DB). (To allow a 
set off not coming under O. 21 R. 18.) 

(1841) 1 Cr and Ph 161, Rawson v. Samuel. (Set-off 

independent of C. P. Code.) , ... .m _ 

(’25) 12 AIR 1925 Mad 42 (43) : 48 Mad 494. (To 
grant time to surety before actual arrest of judg¬ 
ment-debtor—Compare O. 21 R. 40.) 

(’07) 34 Cal 860 (862) (DB). (To order costs on dis¬ 
missal of application for leave to appeal to ln>y 
Council.) 


(’25) 12 AIR 1925 All 280 (282) : 47 All 538. 
(Striking off defence for default in payment of 
adjournment costs before date fixed.) 

(’29) 16 AIR 1929 All 123 (124) (DB). (To set aside 
an order striking off objection of judgment-debtor 
for default.) 

(’33) 20 AIR 1933 Nag 176 (176): 29 Nag L R 176 
(DB). (Do.) 

(’32) 19 AIR 1932 Cal 569 (570) (DB). (Do.) 

(’37) 24 AIR 1937 Cal 199 (201) : I L R (1937) 2 
Cal 48 (DB). (Section 51 of the Code contemplates 
sale without attachment and so even if a share of 
debt be not attachable under O. 21 R. 46 or under 
any other rule prescribed, a Court canipass pro¬ 
hibitory orders similar to one under O. 21 R. 46 
under its inherent powers for the ends of justice ) 

(’36) 23 AIR 1936 All 97 (101) : 58 All 538 (DB). 
(Court has inherent power to amend scheme passed 
under S. 92.) 

(’33) 20 AIR 1933 All 49 (49). (Court has inherent 
jurisdiction to set aside its own order passed under 
a misunderstanding of the case and signed inad¬ 
vertently — Court can re-bear the case.) 

(’35) 22 AIR 1935 All 281 (282) (DB). (Two out of 
three arbitrators related to one of parties — Court 
has inherent power to supersede reference.) 

(’36) 23 AIR 1936 Pat 506 (508) (DB). (Adjust¬ 
ment of decree effected by next friend of minor 
decree-holder, during execution proceedings, with¬ 
out sanction of Court sought to be set aside—-S. 47 
bars fresh suit — Proper remedy is by application 
for review or by invoking inherent jurisdiction of 

(’38? 26 AIR 1938 Cal 287 (290) : I L R (1938) 1 
Cal 53. (Plaintiff in interpleader suit can apply on 
completion of pleadings that he should be removed 
from proceedings — Court can grant such relief 

under S. 151.) , , 

(’36) 23 AIR 1936 Cal 342 (343). (Inherent power 

to treat suit as application.) _ 

(’36) 23 AIR 1936 Cal 751 (752) :ILB (1937) 1 
Cal 573 (DB). (Decree in suit for partition making 
no provsion for maintenance of some members of 
family_Appeal directed to question of main¬ 

tenance only — Certified copy of portion of idecree 
relating to allotment of property need not be filed 
—Appeal filed without such copy is in proper forn> 

_Court can also admit appeal as being in proper 

form in exercise of its inherent powers.) 

(’36) 23 AIR 1936 Cal 409 (412) : I L R (1937)- 

1 Cal 57 (DB). (Executing Court can entertain and 
give effect to a claim to set-off eveninoase which 
does not come Btrictly under O. 21 R. 19, C. if. 

(’35) 22 AIR 1935 Cal 231 (234) : 62 Cal 223 .. (O* 
premature threat from Benob, pleader agreeing to 
settlement of case —Counsel held inUmidated and 
Court bad inherent power to set aside 

(’35?22 AIR 1935 Lah 956 (957). (Executive order 

( of interlocutory nature _ Government not made 
party—Order held revisable under *“ h ® r ® n ^ f p 1 °^g y 
read withS. 107, Government of India Act of 1915.> 

(•39) 26 AIK 1939 Lab 380 <382).<P attaching pro- 
perty of K in execution of decree against K 
subsequently purchasing that property at a 
sale in another execution proceedings against K 
contending that property is not liable to sale 
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In exercising inherent powers in cases not provided for, the Courts may apply 
analogous -provisions of the Code nearest in point to the circumstances before it. 46 

3. Court cannot override general principles of law. — No inherent power 
can be exercised so as to conflict with sound general principles of law. 1 Thus, a Court has 
no inherent power to recall an order previously made by it, or entertain an application 
raising questions which had already been heard and finally decided by it, and which are 
consequently barred by the general principles of res judicata. 3 Similarly, it cannot under 


execution of P’s decree—Application purporting to 
be under O. 21 R. 58—Execution Court held could 
inquire into title of M under S. 151 even if S. 47 
did not apply, to prevent unnecessary complications 
which would otherwise result from a second sale.) 
(’35) 22 AIR 1935 Mad 349 (350). (Court has 
inherent power to revoke reference, if arbitration 
is grossly irregular and defective.) 

(’33) 20 AIR 1933 Oudh 229 (231) : 8 Luck 496 
(DB). (Preliminary decree passed — Judgment- 
debtors’ failure to pay—Application for final decree 
— Dismissal under O. 9 R. 3—Legality of—Appli¬ 
cation to set aside order — Inherent power of 
Court — Relief can be granted though applicant 
be negligent.) 

(’37) 24 AIR 1937 Oudh 106 (107) : 12 Luck 739 
(DB). (Collector passing order under S. 6, U. P. 
Encumbered Estates Act—Civil Court not staying 
execution proceedings but passing decree subsequent 
to Collector’s order — Decree held could be eet 
aside under S. 151.) 

(’35) 22 AIR 1935 Pat 439 (444) : 14 Pat 356 (DB). 
(Where a Court passes a decree on the basis of a 
compromise without a formal order for recording 
the compromise, the decree is irregularly passed 
and such a decree can be set aside on an application 
under S. 151.) 

(’39) 26 AIR 1939 All 452 (454). (Though a plaint 
is rejected under O. 7 R. 13 a Judge has juris¬ 
diction under S. 151, C. P. Code, to restoro thesuit.) 
(’35) 22 AIR 1935 All 985 (986). (Deficiency of 
. court-fees ordered to be made good—Court rejecting 
plaint under O. 7 R. 11 — Plaintiff tiling resto¬ 
ration application after making good deficient court- 
fee — Court can treat such application as fresh 
plaint under O. 7 R. 13 and can allow court-fee 
paid on rejected plaint to be counted towards 
court-fee on fresh plaint under Ss. 149 and 151, 
C. P. Code.) 

(’36)23 AIR 1936 Pat 93 (94): 15 Pat 51 (DB). (Mort¬ 
gage suit—Application for final decree beyond time 
—Similar previous application made in time dis¬ 
missed for failure to comply with some steps 
concerning service of notice on judgment-debtors 
— Though application was beyond time Court 
held could restore previous application for ends of 
justice.) 

46.*(’21) 8 AIR 1921 Mad 599 (605) : 44 Mad 919 
(FB). (For example assignee of portion of decree 
conies under O. 21 ltr. 15 and 16.) 

(’10)6 Ind Cas 386 (387) (DB) (Cal). (Execution 
against Commissioner for recovery of excess fees.) 
(’24) 11 AIR 1924 All 122 (123). (Execution in 
favour of Commissioner.) 

(’29) 16 AIR 1929 All 211 (212). (Execution of 
orders not provided for.) 
f (’07) 34 Cal 860 (862) (DB). (Do.) 


(’18) 5 AIR 1918 Cal 133 (134)’. (Do.) 

(’26) 13 AIR 1926 Mad 1005 (1006) (DB). (Enforce¬ 
ment of surety bond in execution, on the analogy 
of Section 145.) 

(’29) 16 AIR 1929 Mad 828 (829):53 Mad 43 (DB). 

(To continue suit in forma pauperis.) 

(’20) 7 AIR 1920 Mad 230 (231) (DB). (Appeal to 
to continued in forma pauperis.) 

(’ll) 12 Ind Cas 692 (693) (DB) (Mad). (Refund of 
amounts deposited as security.) 

(’10) 6 Ind Cas 120 (120, 121) (Cal). (Resistance 
outside O. 21 Rr. 97 to 99.) 

\ (’28) 15 AIR 1928 Pat 187 (188) (DB). (Directing 
successful respondent to furnish security for resti¬ 
tution.) 

f (’93) 15 All 84 (95) (FB). (Dismissal of execution 
petition for default.) 

(’96) 20 Bom 541 (542) (DB). (Do.) 
f (’31) 18 AIR 1931 Mad 303 (306,312) (DB). (Ap¬ 
plicability of 0.22 Rr. 2 and 3 to execution appli¬ 
cations.) 

[See also (’39) 26 AIR 1939 Pat 678 (681):19 Pat 
159 (FB). (Appeal dismissed for non-filing of the 
appellants* list within time — Application for 
restoration— Held , failure to file list stands on no 
worse footing than O. 47 Rr. 11, 17 and 18 — 
Appeal can bo restored under S. 151.)) 

[But see (’30) 17 AIR 1930 Rang 280 (281) : 8 
Rang 423 (DB). (No inherent power to grant 
application for review in forma pauperis of order 
in appeal.)] 

Note 3 

1. f (’04) 26 All 407 (427) (FB). 

(’10) 7 Ind Cas 19 (20) (DB) (Cal). 

(’13) 20 Ind Cas 3(5) (DB) (Lah). (Superior Court’s 
decision cannot be upset.) 

(’22) 9 AIR 1922 Cal 1 (1) (DB). (No inherent power 
to introduce a new form of procedure.) 

(’37) 24 AIR 1937 All 18 (19). (Recourse should 
not be had to a general Seotion of the nature of 
S. 151, C. 1*. Code, for a remedy which does not 
come under some positive rule of law—Court auc¬ 
tion purchaser not entitled to refund of purchase 
money if subsequently a third party obtains a 
decree for possession.) 

(’37) 24 AIR 1937 Pat 647 (650): 16 Pat 729 (DB). 
(Court has no power under the Section to give 
compensation to a decree-holder, who after pur¬ 
chasing property in execution in satisfaction of his 
decree loses part of that property as the result of 
another suit.) 

[Sec (’33) 20 AIR 1933 All 343 (344). [Held, that 
the circumstances of tlip case did not warrant the 
overriding of Section 115, by an application of the 
inherent powers of the Court.)] 

2. (’40) 27 AIR 19 JO Rang 156 (156) : 1940 Rang 

L R 392. b 
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its inherent powers deal with matters over which it has no jurisdiction 3 though it has 
always jurisdiction to determine whether it has jurisdiction . 4 The power of a Court to 
hear an appeal or to review a previous judgment exists only if it is given by statute and, 
therefore, when there is no such right given by statute, a Court cannot, under its inherent 
powers, hear an appeal or review its previous order 5 or transfer a case. 0 [But the Court 
has always power to rectify its own mistakes and where a previous order has been passed 
under a mistake the Court can rectify such mistake. See Note 6.] Similarly, the High 
Court has no inherent power of revision over proceedings in Subordinate Courts, because 
the power of revision is a creature of the statute and does not exist if it is not provided 
for by statute. 7 So also, there can be no inherent power to alter a decree or certificate 


which was correct at the time it was made or given, because of the happening of some 


f (’27) 14 AIR 1927 Cal 57 (60) (DB). 
t (’22) 9 AIR 1922 Pat 204 (205) (DB). 

(’24) 11 AIR 1924 Cal 830 (831): 51 Cal 715 (DB). 
(Successor Judge should not condemn predecessor’s 
order in strong words.) 

(’17) 4 AIR 1917 Lah 306 (307) : 1917 Pun Re 
No. 14 (DB). 

f (’24) 11 AIR 1924 Mad 489 (489). (No inherent 
power to restore a suit once disposed of.) 
f (’35) 22 AIR 1935 Lah 60 (61) (DB). 

(’38) 25 AIR 1938 Pat 593 (594). (Order passed by 
Court haviDg jurisdiction to pass it cannot be 
recalled.) 

ISee (’38) 25 AIR 1938 Oudh 103 (105) (DB). 
(Where a presiding officer of a Court has passed 
an order, his successor cannot and should not go 
behind that order and hold that order to be ultra 
vires.)] 

[See also (’36) 23 AIR 1936 Rang 77 (80) : 13 
Rang 722.) 

[See however (’40) 27 AIR 1940 Rang 17 (17) : 
1939 Rang L R 626. (A Judge can always re¬ 
consider an order wbioh be hasi passed ad interim 
until he comes to bis final decision.)] 

[But see (’28) 15 AIR 1928 Lah 244 (245). 

(• 17 ) 4 AIR 1917 All 477 (479) : 39 All 8 (DB). 
(’30) 17 AIR 1930 All 644 (645, 646) : 52 All 
924 (DB).] 

3. (’26) 13 AIR 1926 Mad 631 (632). (Order in 
respeot of suit not pending before it.) 

(’19) 6 AIR 1919 Pat 240 (241). (No pending suit.) 
(’22) 9 AIR 1922 Bom 444 (445, 446) : 47 Bom 
*250. (Summoning a witness before a private 

(’26) S °13^ AIR 1926 Lah 284 (284). (Injunction 
against Government Officers not subordinate to 

t(*09)*34 Bom 467 (483): 4 Ind Cas 108 (116) (DB). 

(Caste questions.) , 

(’18) 5 AIR 1918 Mad 580 (584): 40 Mad 1069 (FB). 
(No jurisdiction to send decrees to foreign Court3 
for execution—Sec S. 45, C. P. Code.) 

(’16) 3 AIR 1916 Mad 554 (554) (DB). (Consent 

comers no jurisdiction.) . , 

(’25)1*2 AIR 1925 Oudh 142 (142). (No inherent 
power for Judges to find on facts and legal rela¬ 
tions outside pleadings.) 

4. t (’15) 2 AIR 1915 Cal 49 (51) (DB). 

(1862) 1862 Marsh 99. 

5. (42) 29 AIR 1942 Bom 279 (280) (DB). (No 
appeal lies from the decision of a District Court on 


a finding recorded under S. 6C, Mussalman Wakf 
Act of 1923.) 

(’40) 27 AIR 1940 Lah 123 (123). (Appeal.) 
f (’19) 6 AIR 1919 Mad 244 (246) (DB). (Religious 
Endowments Act—No provision therein for review 
— No inherent power.) 

(’33) 20 AIR 1933 Lah 169 (171). 

(’26) 13 AIR 1926 All 50 (55) : 48 All 160 (DB). 
(’18) 5 AIR 1918 Cal 925 (927) : 45 Cal 619 (DB). 
(’27) 14 AIR 1927 Cal 920 (921). (Review.) 

(’29) 1929 Mad W N 140 (141). (Do.) 

(’29) 16 AIR 1929 Cal 162 (162). 

(’39) 26 AIR 1939 Sind 137 (140) : ILR (1939) 
Kar 330. 

[See (’31) 18 AIR 1931 Pat 409 (409). (Review.)] 

[See also (’18) 5 AIR 1918 Bom 157 (157): 42 Bom 
363 (DB). (No inherent power for revision apart 
from S. 115.) 

(’34) 21 AIR 1934 Pat 229 (231) : 13 Pat 165 
(DB). (Review can only be granted on grounds 
set out in O. 47.)] 

[Compare (’27) 14 AIR 1927 Cal 534 (536) : 54 
Cal 405 (DB). (Dismissal of application for res¬ 
toration—Inherent power to review—Followed in 
AIR 1929 Cal 17.)] 

[See however (’29) 16 AIR 1929 Nag 185 (189, 
190) (DB). • • - • • • 

[But see (’36) 23 AIR 1936 Pesh 213 (214). 

(Order fixing court-fees—Trial Court has inherent 
power to review.)] 

6 . f (’05) 32 Cal 875 (881) (DB). _ _ * 

(’34) 21 AIR 1934 All 677 (679). (Section 151, C.P. 

Code, cannot be invoked so as to treat an appeal 
filed on behalf of one party as the appeal of 
another, simply because it should have been filed 
on behalf of the other and it was the intention of 
the pleader filing it to appeal on behalf of the 
other.) 

[But see (’24) 11 AIR 1924 Lah 306 (810). (In¬ 
herent power of the High Court to transfer.) 

(’31) 133 Ind Cas 876 (876) (Lah).] 

7. (’40) 1940 Nag L Jour 93 (94). 

*(’38) 25 AIR 1938 FC 1 (3): ILR (1939) Kar (FC) 

1 : 1939 FCR 13 (FC). (Court by the exercise of 
any inherent powers cannot extend its appellate 
jurisdiction or increase its revisional authority over 
other Courts.) 

♦ (’35) 22 AIR 1935 All 599(600) - 67^11977(1®). 
(Overruling AIR 1928 AH 108 : 50 All 335.) 
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subsequent event. Hence, neither the High Court nor the Federal Court can vacate under 
S. 151 a certificate granted by the High Court under S. 205, Government of India, Act, 1935, 
because of some subsequent event. 8 

4. Knds of justice. — The inherent powers saved by the section are to be used 
only to secure the ends of justice or to prevent the abuse of process of the Court. 1 The 
following broad rules may be taken as a guide to determine what constitute the ends of 
justice*’: 

(l) It is in the ends of justice that an injury should be remedied and needless 
expense and inconvenience to parties avoided . 2 Thus, a Court will remedy an obvious 
injustice by refund of court-fee levied* or prevent the substance of a compromise from 


[See however (’42) 29 AIR 1942Oudh 392(394). 
(It is open to the Chief Court to interfere in revi¬ 
sion under S. 151, C. P. Code, with an order 
refusing to amend a decree, even if S. 115 was 
not applicable.)] 

8. (’40) 27 AIR 1940 F C 7 (8) : ILR (1940) Kar 
(FC) 45 : 1940 FCR 31 (FC). 

Note 4 

1. (’21) 8 AIR 1921 P C 80 (84) : 48 Ind App 70 : 
48 Cal 481 (PC). 

(1908) 1 Ch 471 (479, 487), Norton v. Norton, 
f (’33) 20 AIR 1933 Pat 84 (87): 12 Pat 163 (Dll). 
(Annulment without provision for protecting cre¬ 
ditors—Insolvency Court can pas3 supplementary 
order under Provincial Insolvency Act (1920). 
section 5 (1).) 

(’09) 34 Bora 135 (139) : 4 Ind Cas 595 (595). 

(’22) 9 AIR 1922 Pat 409 (411) : 1 Pat 149 (DB). 
(Execution application — Overstating amount — 
Amendment under S. 151.) 

(’29) 16 AIR 1929 All 421 (428) : 51 All 780 (DB). 
(High Court refused to be bound by finding in a 
remand order even though neither party could 
question it.) 

(’17) 4 AIR 1917 All 474 (475) : 39 All 147 (DB). 

(Obvious miscarriage of justice can bo prevented.) 
(’30) 17 AIR 1930 Bom 294 (295) : 55 Bom 368. 
(Interlocutory order by Judge in Chambers—Cor¬ 
rected to prevent injustice though review did not 
strictly lie.) 

(’32) 19 AIR 1932 Lah 295 (296). (Lease by judg¬ 
ment-debtor after sale and before confirmation — 
Prohibitory order issued to lessee in the interests of 
justice.) 

t (’38) 25 AIR 1938 Bom 199 (205) (SB). 

(’38) 25 AIR 1938 Rang 241 (241): 1939 Rang Lit 
14 (DB). (Ends of justice—Objection that pleader 
engaged by opposite party should not be allowed to 
appear—Objection accepted in lower Court—Order 
is in accord with ends of justice.) 

[See (’43) 30 AIR 1943 Cal 427 (431) (DB). (Apart 
from O. 23 R. 1 (4), a Court can in exercise of 
inherent powers, control a co-plaintiff from with¬ 
drawing a case to the prejudice of the other 
plaintiffs.)] 

2. See the cases in foot-notes 3 to 17 below. 

(’41) 28 AIR 1941 Cal 434 (435) : I L R (1941) 1 
Cal 373. (High Court has jurisdiction to restrain 
defendant from litigating in another Court on 
ground of convenience.) 


(’23) 10 AIR 1923 Bom 419 (419) (DB). (Suit for 
maintenance — Quantum to be fixed in suit itself 
and not to be left to be decided in separate suit.) 

(’32) 19 AIR 1932 Lah 295 (296). (Subsequent to 
court sale and before confirmation the judgment- 
debtor leasing the premises sold — Court can issue 
prohibitory order against the tenant and judgment- 
debtor under S. 151.) 

f (’34) 21 AIR 1934 Pat 683 (685) (DB). (Objection 
to execution — Objectors mentioning by mistake 
that they were in possession—Objection upheld but 
no order as to possession passed — Court should 
under S. 151 restore possession to objectors.) 

[See also (’12) 17 Ind Cas 987 (988) (DB) (Mad). 
(Suit for ejectment by vendor—Conditional decree 
on refund of purchase money could be passed.)] 

3. (’43) 30 AIR 1943 Bom 50 (52) :ILR (1943) 
Bom 25 (DB). (Succession certificate infructuous 
—Court has power to refund court-fee.) 

(’42) 29 AIR 1942 Mad 316 (317). (Plaint rejected 
for non-payment of deficit court-fee—Plaintiff filing 
review application and tendering deficit court-fee 
along with it—Review application rejected—Plain¬ 
tiff held entitled to refund of deficit court-fee—Court 
held could return same under S. 151 — Though 
Ss. 13, 14 or 15, Court-fees Act, did not apply.) 

(’42) 29 AIR 1942 Mad 464 (465). 

('30) 17 AIR 1930 All 471 (471) : 52 All 546 tDB). 

(’32) 19 AIR 1932 Cal 450 (451) (DB). 

(’33) 20 AIR 1933 Lah 135 (135). 

(’33) 20 AIR 1933 Oudh 170 (170) : 7 Luck 588 
(DB). 

(’33) 20 AIR 1933 Lah 351 (351) (DB). 

(’34) 21 AIR 1934 Mad 84 (84, 85) : 57 Mad 542. 

(’34) 21 AIR 1934 Cal 615 (616) (DB). (Appeal 
rejected as time-barred — Mistake of legal adviser 
and not of party— Fit for certificate for refund of 
court-fees ) 

(’18) 5 AIR 1918 Pat 496 (496) : 3 Pat L Jour 452 
(DB). 

(’23) 10 AIR 1923 Pat 600 (600) (DB). (Certificate 
for renewal or refund.) 

(’20) 16 AIR 1929 Rang 158 (160): 7 Rang 88 (DB). 

(’28) 15 AIR 1928 Pal 35(36) : 6 Pat 599 (DB). 

(’28) 107 Ind Cas 825 (825) (DB) (Pat). 

(’32) 19 AIR 1932 Lah 219 (220). (Remand under 
S. 151—Refund of court-fee ordered.) 

(’32) 19 AIR 1932 Mad 438 (439) : 55 Mad 611 
(DB). 

(’70) 14 Suth W R 47 (47) (DB). (Excess stamps 
by overvaluation of appeal refunded.) 
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being wrecked at the will of an obstinate party 4 or prevent a counsel from unduly harassing 
and browbeating a witness 5 or vacate manifestly unjust orders. 6 It will not refuse relief 
merely because the application therefor is made under a wrong section, 7 or because there 
is some technical defect. 8 It can revive an appeal dismissed for want of a subsisting decree 


(*36) 23 AIR 1936 Cal 347 (348) (DB). (Suit for 
enhancement of rent under S. 7, Bengal Tenancy 
Act — Excess court-fee paid was directed to be 
refunded.) 

(’36) 23 AIR 1936 Lah 301 (304). (Where a person 
pays court-fees into the Court at the time of pre¬ 
senting an appeal which does not lie and appeal is 
converted into revision, court-fees can be refunded 
to the party—AIR 1933 Lah 351 relied on.) 

(’39) 26 AIR 1939 Lah 257 (258). (The Court has 
inherent jurisdiction to order a refund of court-fee 
even in cases which do not fall within Ss. 13, 14 
and 15, Court-fees Act—AIR 1933 Oudh 170 : 7 
Luck 588 relied on—Where there has been no real 
trial of the main issues involved in the case in 
both the Courts below, the appellant is entitled to 
a refund of court-fee paid by him in the lower 
Appellate Court on the memorandum of appeal.) 
{Sec (’34) 21 AIR 1934 Mad 643 (644). (Remand 
purporting to be under S. 151 but really such as 
to fall under O. 41 R. 23 — Appellant is entitled 
to refund of court-fee.) 

(’36) 23 AIR 1936 Rang 208 (210) : 14 Rang 173 
(FB). (Where a court-fee of a larger amount 
than that exigible under the Court-fees Act has 
been paid, the Court has inherent jurisdiction to 
order that the excess court-fee be refunded ex 
debito justiticc — But where a specific court-fee 
exigible under the Court-fees Act has duly been 
paid, Court has no inherent power, except in cases 
specifically provided for by Court-fees Act to order 
that the court-fee chargeable and paid shall be 
refunded to a litigant—Hence where an order of 
remand passed by the Court does not come within 

S. 13 of the Court-fees Act but is one purported 
to have been passed under its inherent powers, 
the Court has no jurisdiction either under the 
Court-fees Act or in the exercise of its inherent 
powers to refund the court-fee paid by the appel¬ 
lant — AIR 1926 Rang 129 : 4 Rang 66 over¬ 
ruled.)] 

[See also (’37) 24 AIR 1937 Cal 86 (88) : I L R 
(1937) 1 Cal 624 (DB) (Court has inherent 
jurisdiction to grant refund of custody fees lying 
unspent.)) 

Also see O. 41 R. 1 Note 17 and O. 41 R. 23 Note 33. 

[But see (’40) 27 AIR 1940 Mad 451 (452) (DB). 
(Where a suit is properly filed in a Civil Court, 
the plaintiff being at the time entitled in law to 
institute such suit, but in the meantime the 
Legislature takes away by an amendment of the 
law, the right to the relief claimed in the suit, 
the proper course for the Civil Court to adopt is 
to dismiss the suit — In such circumstances the 
Court cannot invoke its inherent powers to order 
the refund of the court-fee or grant a certificate 
under the Court-fees Act.) 

(’34) 21 AIR 1934 Mad 409 (410). (No power to 
direct refund of poundage.) 

(’35) 22 AIR 1935 Pesh 8 (10) (DB). (No power 
to order refund of court-fee in case3 in which it 


is not allowed under Court-fees Aot—Remand of 
case under S. 151 — Refund of court-fee cannot 
be ordered.) 

(’35) 22 AIR 1935 Cal 707 (709) (DB). (Legally 
stipulated fees paid — Court cannot by ordering 
refund under inherent power exempt litigant 
from statutory obligation.)] 

4. (’23) 10 AIR 1923 All 460 (462) (DB). (Com¬ 
missioner appointed by oonsent — His refusal to 
act — Appointment of another without party’s 
consent.) 

5. (’17) 4 AIR 1917 Pat 437 (440) (DB). 


6 . (’22) 9 AIR 1922 Bom 385 (385) : 47 Bom 104 
(DB). (Ordering pauper to pay Rs. 500 as costs 
of amendment.) 

(’34) 21 AIR 1934 Lah 156 (157) : 15 Lah 80. 
(Panchayat Court acting contrary to express pro¬ 
hibition in the statute — Interference by High 
Court under S. 151.) 

{See also (’25) 12 AIR 1925 Oudh 461 (461) : 28 
Oudh Cas 323. (Sub-Judge directing plaintiff to 
go to Munsif — Munsif directing again to Sub- 
Judge—High Court interfered.)] 

7. (’09) 1 Ind Cas 677 (682) (DB) (Cal). 

(’32) 19 AIR 1932 Mad 223 (224). 

(’24) 11 AIR 1924 Cal 90 (91) (DB). 

(’04) 31 Cal 737 (741) (DB). 

(’18) 5 AIR 1918 Pat 668 (671, 672) (DB). (Revi¬ 
sion can be converted into appeal and vice versa 
provided the laws of limitation and court-fees are 
complied with.) 

(’15) 2 AIR 1915 Cal 268 (271) (DB). (Revision 
treated as appeal.) 

(’28) 15 AIR 1928 Pat 197 (198) (DB). (Appeal 
treated as revision.) _ 

(’ll) 5 Sind L R 61 (66) : 10 Ind Cas 211 (212) 

(’25f 12 (D AiR 1925 Rang 192 (192) : 2 Rang 659. 
(Review treated as an application under 0.9 K. 13.) 

(’21) 8 AIR 1921 AH 321 (322) (DB). (Courts are 
not disciplinary bodies to punish parties for inapt 


Pr ( 0 ’25) U 12 AIR 1925 Rang 188(189). (Erroneously 
Sling a different decree with appeal—Substitution 
of correct one allowed.) 4 ^ 

22) 9 AIR 1922 Nag 125 (125) : 5 Nag L R 265. 
[Presentation of plaint to proper Court without 
fresh vakalat—Time may be granted for vakaiat.) 
32) 19 AIR 1932 Pat 3 (5) (DB). (Omission of 
name of vakil in vakalatnama—Defeot condoned.) 
27) 14 AIR 1927 P C 264 (265) (PC). (Dismissal 
of appeal for technical defect in security bond 
under O. 41 R. 10, without giviDg opportunity for 
rectification—Dismissal reversed.) 

22) 9 AIR 1922 Pat 368 (369). 

27) 14 AIR 1927 Oudh 455 (456) : 2 Luck 731 
[DB). (Fundamental defect undetected and not 

raised in grounds of appeal.) 

13) 20 Ind Cas 294 (294) (DB) (Cal). (High Court 

• . ... •% i____ nrtk 


_ 
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(decree having been set aside by the first Court) when that decree is subsequently restored. 9 
It cannot, however, restore an appeal which was dismissed on the application of the 
appellant stating that he wished to withdraw it, though the appellant might have acted 
under a mistake of law. 10 The Court can restore a suit, the decree in which has been set 
aside in a separate suit on the ground that the minor or lunatic defendant was not properly 
represented. 11 In order to avoid multiplicity of proceedings and needless expenses and 
inconvenience, it can re-hear a matter before final orders are passed in it 12 and consolidate 
suits, 13 appeals 14 or other proceedings 16 and can take notice of subsequent events or of 


('32) 19 AIR 1932 Lah 267 (268) (DB). (An un¬ 
registered document becoming inadmissible, be¬ 
cause of a Privy Council ruling—Court ought to 
receive the document on registration notwithstand¬ 
ing prior order of rejection.) 

[See (’35) 22 AIR 1935 All 391 (394).) 

[But see (’ll) 5 Sind L R 68 (70):11 Ind Cas 77 
(78) (DB). (Application cannot be construed as 
something essentially different from what it is.)] 

S. (’30) 17 AIR 1930 All 100 (100) (DB). 

<*20) 7 AIR 1920 Cal 399 (400).(Appeal left undeci¬ 
ded on parties agreeing to settle matter in dispute 
by separate suit—Separate suit not tenable—Ap¬ 
pellate Court has power to restore appeal and 
determine the question.) 

10. (’42) 29 AIR 1942 All 253 (253) (DB). 

11. (*40) 1940 All W R (H C) 62 (63) (DB). 

(’28) 1928 Mad W N 275 (278). (AIR 1917 All 
477 : 39 All 8 followed.) 

('17) 4 AIR 1917 All 477 (479) : 39 All 8 (DB). 

(’30) 17 AIR 1930 All 644 (645, 646) : 52 All 924 

( ,( 31^18 AIR 1931 Cal 168 (169) (DB). (Case of a 
lunatic defendant.) 

(•37) 24 AIR 1937 All 552 (556) (DB). 

Also see O. 32 R. 3, Note 5. 

12. (‘10) 37 Cal 259 (262) (DB). 

(’18) 5 AIR 1918 Cal 173 (175) (DB). 

(’29) 10 AIR 1929 All 403 (404). (Allahabad High 
Court Rules, Chap. VII R. 3, non-compliance, 
irregularity merely — No rehearing.) 

(1837-41) 2 Moo Ind App 181 (216) (PC). (Rehear¬ 
ing of an appeal before the Privy Council.) 

(’32) 19 AIR 1932 All 056 (657). (There is no rule 
of law except S. 151, C. 1‘. Code, which can autho¬ 
rise a Court to revise its own order superseding a 
reference to arbitration.) , 

[Sec also (’33) 20 AIR 1933 Bah 266 (266, 267).] 
Also see S. 112 Note 9. , „ T r 

13. (’43) 30 AIR 1943 Born 12 (17, 18) : I L R 
(1943) Bom 101 (DB). 

(’71) 15 Ruth W R 110 (111) (DB). 

(’84) 10 Cal 58 (60). 

(’95) 22 Cal 511 (517). 

(’ll) 11 Ind Cas 161 (1G3) (DB) (Cal). 

(’12) 15 Ind Cas H«i7 (898) (DB) (Cal). 

(1841) 1 Cr. A l'h. 161 (181, 182), Rawson v. 

Samuel. , % ... 

(’17) 4 AIR 1917 All 336 (337) (DB). (Even with¬ 
out the consent of parties ) 

(’22) 9 AIR 1922 Pat 56G (566) : 1 Pat CG9 (DB). 
(Do.) 

<’16)2 AIR 1915 Bom 146 (148) : 39 Bom 604 
(FB). (However High Court has no jurisdiction for 
consolidation of suits pending before a District 
Court.) 


(’37) 24 AIR 1937 Nag 132 (133) : ILR (1937) 
Nag 6. (Consolidation is the exception and not the 
rule, and Courts should be slow to presume its 
existence when there is no express order to that 
effect, especially as the Code does not allow con¬ 
solidation in express terms.) 

(’39) 26 AIR 1939 Pat 30 (31). (In deciding whether 
two suits should be consolidated or not, the whole 
question is whether or not in the long run, it will 
be expeditious and advantageous to all concerned 
to have the two suits tried together as analogous 

cases.) , 

[Sec also (’24) 11 AIR 1924 Nag 196 (198).] 

Also see O. 2 R. 6 Note 4. 

[But see (’95) 22 Cal 511 (517). (Admiralty juris¬ 
diction—Following practice of Court of Admiralty 
in England application for consolidation of salvage 
claims was not allowed.)] 

14 . (’18) 5 AIR 1918 Mad 368 (369). 

(•28) 15 AIR 1928 Mad 463 (463). 

(•23) 10 AIR 1923 All 490 (491) : 45 All 506 (FB). 

(Two cross-appeals—One final deoree.) 

(*25) 12 AIR 1925 Pat 765 (769) : 4 Pat 448 (DB). 

(Order of consolidation must be express.) 

(’18) 5 AIR 1918 Pat 196 (197) : 3 Pat L Jour 446 
(DB). (Consolidation by High Court of Privy 
Council appeals—Compare O. 45 R. 4.) 

[Sec (’30) 17 AIR 1930 Mad 376 (379, 381) : 53 
Mad 248 (FB). (Overruling AIR 1928 Mad 463 
on the question of number of vakalats to be filed 
in consolidated appeals.) 

(’36) 23 AIR 1936 All 832 (833) : ILR (1937) All 
105 (DB). (Ordinarily inherent powers existas re¬ 
gards matter relating exclusively to the procee¬ 
dings in Court which exercises such powers. The 
High Court has no inherent power to pass orders 
under O. 45 R. 4 directing consolidation of appeals 
pending before their Lordsliipsof the Privy Coun¬ 
cil, when there is no specific provision to that 
effect in O. 45 R. 4, and, when O. 45 R 4 is con¬ 
fined to particular cases—AIR 1918 Pat 196 : 3 
Pat L Jour 446 not followed.)] 

Also see O. 41 R. 1, Note 15. 

15. (T8) 5 AIR 1918 Pat 415 (416) (DB). (Applica¬ 
tion to set aside ex parte decree —• Another to set 
aside sale thereunder — Fraud — Joint trial.) 

[Sec (’30) 17 AIR 1930 Mad 381 (382):53 Mad 262 

(FB). (Several revisions against common respon¬ 
dent cannot be consolidated for purposes of 
vakalat and process fee.)] 

16. (’17) 4 AIR 1917 Cal 71G (719):44 Cal 47 (DB). 
(Taking notice of events subsequent to date of suit 
to do complete justice.) 

(’12) 13 Ind Cas 377 (381) (DB) (Cal). (Do.) 
t (’15) 2 AIR 1915 Cal 103 (104) (DB). (Do.) 

(’17) 4 AIR 1917 Cal 822 (822) (DB). (Do.) 
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questions which cut at the root of the subject-matter in controversy. 17 Where, owing 
to accident or other cause,- the records of the Court are lost or are destroyed, it can 
reconstruct the records from its memory 18 or on evidence and affidavit. 19 Where, by 
mistake a party is allowed to withdraw money from Court, it may be ordered to be 
refunded. 20 See also the undermentioned cases. 21 


(’21) 8 AIR 1921 Cal 792 (795) (DB). (Do.) 

(’25) 12 AIR 1925 Cal 561 (564) (DB). (Do.) 

(’23) 10 AIR 1923 Lah 24 (25) (DB). (Do.) 
t (’25) 12 AIR 1925 Nag 104 (107). (Do.) • 

(’24) 11 AIR 1924 Nag 188 (189) (DB). (Do.) 

(’24) 11 AIR 1924 Nag 204 (207). (Do.) 

(’24) 11 AIR 1924 Nag 344 (345). (Do.) 

(’26) 13 AIR 1926 Oudb 32 (32) (DB). (Do.) 

(’23) 10 AIR 1923 Lah 590 (591) (DB). (Cause of 
action arising subsequent to suit.) 

(’31) 18 AIR 1931 Bom 280 (282) (DB). (Appellate 
Court can vary decree on grounds subsequently 
arising.) 

(’32) 19 AIR 1932 Lah 295 (296). (When subse¬ 
quent to court sale but before confirmation, judg¬ 
ment-debtor leased his premises, the Court has 
inherent jurisdiction to issue prohibitory orders on 
tenant from paying rent.) 

(’29) 16 AIR 1929 Lah 409 (415) (DB). 
r See (’36) 22 AIR 1935 Mad 190 (193) (DB). (No 
doubt it is competent to the Appellate Court to 
decree a suit which is premature in its inception. 
But in exercising this discretion the Court must 
be guided by one very clear principle viz., that 
no injustice should be done to the defendants.)] 

See however tiie following cases holding to the 

contrary : 

(’24 11 AIR 1924 Pat 438 (438) : 3 Pat 224 (DB). 

(’18 46 Ind Cas 794 (796) (Nag). 

(’10 8 Ind Cas 576 (577) (DB) (Lab). 

(’22 9 AIR 1922 Lah 437 (439) (DB). 

(’26) 13 AIR 1926 Mad 594 (597). 

(’22) 9 AIR 1922 All 526 (526) (DB). 

17. f (’12) 35 Mad 607 (612): 39 Ind App218 (PC). 
(Question of attestation.) 

(’32) 19 AIR 1932 Oudh 244 (246) : 8 Luck 87 
(DB). 

(’27) 14 AIR 1927 Oudh 455 (456) : 2 Luck 731. 
(Point of appeal being premature.) 

(’27) 14 AIR 1927 Mad 143 (144). (High Court re¬ 
quiring proof of attestation of mortgage bond 
though execution admitted by defendant.) 

Also see S. 107, Note 11. 

18. (’15) 2 AIR 1915 Mad 1038 (1039) : 38 Mad 
498 : 21 Ind Cas 467 (468). 

(*15) 2 AIR 1915 Mad 407 (412) (DB). 

19. (’23) 10 AIR 1923 Mad 647 (648): 46 Mad 679 
(FB). 

20. (’35) 22 AIR 1935 Mad 212 (212, 213) (DB). 
(Money under attachment wrongly paid out.) 

(’33) 20 AIR 1933 Lah 850 (851). 

(’34) 21 AIR 1934 Lah 142 (143). (Money wrong¬ 
fully paid contrary to O. 21 R. 53—Refund under 
Section 151.) 

21. (’42) 29 AIR 1942 Mad 519 (520) (DB). (Court 
returning application due to mistake caused by 
misunderstanding of parties and Court itself — 
Applicant discovering mistake and applying to 


Court to rfestore application—Court held had power 
to restore application.) 

(’41) 28 AIR 1941 Cal 80 (85) (DB). (High Court 
affirming ambiguous decree of Court of first in¬ 
stance and subsequently removing ambiguity byre¬ 
viewing its judgment — Directions in final judg¬ 
ment passed on review not embodied in decree — 
There is no bar in bringing decree in conformity 
with final judgment where rights of third party 
have not intervened—High Court can, if necessary, 
itself order aforesaid amendment.) 

(»41) 28 AIR 1941 Sind 196(197,198) : ILR (1941) 
Kar 389 (DB). (Default clause — Court can grant 
relief on equitable grounds against condition in 
nature of penalty but not against condition grant¬ 
ing concession — Decree-holder agreeing to accept 
Rs. 255 instead of full decretal amount of Rs. 330 
provided amount was paid in regular monthly 
instalments of Rs. 10 — Judgment-debtor paying 
Rs. 250 as per terms of agreement but defaulting 
in respect of remaining Rs. 5 — Court held could 
not interfere as agreement embodied concession to 
debtor and not penal clause — Decree-holder held 
entitled to recover full decretal amount.) 

(’35) 22 AIR 1935 All 868 (871) : 58 All 249 (DB). 
(Officer acting judicially has inherent power to 
correct his orders if he is satisfied that it is neces¬ 
sary for ends of justice — Collector acting under 
S. 68, C. P. Code, has inherent power to cancel 
his order on valid grounds—Such inherent power 
does not depend on continuance of proceedings in 
course of which order is made.) 

(’37) 24 AIR 1937 Mad 563(565). (Court is entitled 
under S. 151 to do justice by giving effect to agree¬ 
ment entered into between parties as to the man¬ 
ner of the disposal of the suit and for this purpose 
can transpose a defendant as a plaintiff although 
the case is not covered by O. 1 R. 10.) 

(’35) 22 AIR 1935 Mad 105 (106). (Suit for parti¬ 
tion on behalf of minors—Order for their mainten¬ 
ance can be passed in suit on petition for same 
under S. 151.) 

(•32) 19 AIR 1932 Lah 120 (121). (Where an order 
is passed behind the baok of a party the Court is 
justified in setting it aside on the true state of 
affairs being brought to its notice.) 

(’38) 26 AIR 1938 Mad 360(363) : ILR ( 1938 )Mad 
744 (FB). (Money realised by execution sale oi at¬ 
tached property — Application for payment by 
Crown towards arrears of income-tax due by juag- 
ment-debtor—Court can order payment—Separate 
suit by Crown not necessary.) 

(’38) 25 AIR 1938 Cal 791 (792). (If an application 
is filed before a Court whioh has no jurisdiction to 
receive it, such Court, under proper circumstances, 
will be fully competent to return the aPP ,, ° atl0U 
in exercise of its inherent power under S. 151./ 
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(2) Where a party has another remedy open and will not adopt or negligently 
fails to pursue it, it will not be in the ends of justice , as a general rule, to grant 
him relief under the Court’s inherent powers 22 except in exceptional and peculiar 


22. (’43) 30 AIR 1943 Pat 13 (14) (DB). 

(’4*2) 29 AIR 1942 Oudh 189 (193) : 17 Luck 297 
(DB). (Remedy byway of appeal or cross-objeotion 
open—No amendment of decree under S. 151.) 

(’41) 28 AIR 1941 Bom 219 (222). (Criminal com¬ 
plaint filed by defendant in Court of another Pro¬ 
vince— Injunction against defendant restraining 
him from proceeding with complaint not granted 
as he had not exhausted his remedy of applying 
to Criminal Court for stay of criminal proceedings/) 

('41) 28 AIR 1941 Oudh 83 (84) : 18 Luck 492 
(DB). (Suit pending before trial Court being one 
subject to appeal and second appeal—It is not 
competent for the trial Court either under S. 113 
or S. 151 to refer to High Court question whether 
it is competent to decide certain issue.) 

(’41) 28 AIR 1941 Oudh 587 (589) : 17 Luck 121 
(DB). (Application challenging decree as not exe¬ 
cutable—Decree already executed and satisfied— 
Proper remedy is suit and not application under 
S. 151.) 

(’41) 28 AIR 1941 Pat 408 (409) (DB). (Order ap¬ 
pealable—No interference under S. 151.) 

('40) 27 AIR 1940 Mad 876 (878). 

(’39) 26 AIR 1939 Cal 658 (660) (DB). (Setting 
aside consent decree on ground of fraud—S. 151 
does not apply—Remedy is by separate suit.) 

(’24) 11 AIR 1924 All 446 (447).- 46 All 144. 

(’33) 20 AIR 1933 Lah 73 (75). 

(’34) 21 AIR 1934 All 442 (444) (DB). 

(’26) 13 AIR 1926 Bom 139 (140) (DB). (Appeal 
not filed — No inherent power to be exercised.) 

(’33) 20 AIR 1933 Lah 592 (592). 

(’33) 20 AIR 1933 Lah 671 (C75) : 14 Lah 779. 

(’33) 20 AIR 1983 Pat 132 (133, 134). 

(’25) 12 AIR 1925 Lah 321 (321). 

(’34) 21 AIR 1934 All 624 (625) (DB). 

(’33) 20 AIR 1933 Mad 485 (-488). 

(’33) 20 AIR 1933 All 382 (384) : 55 All 518 (DB). 

(’18) 5 AIR 1918 Nag 193(19 4) (DB). (Orderunder 
O. 41, R. 23, cannot be reconsidered in a subse¬ 
quent appeal from the decision on remand.) 

(’20) 7 AIR 1920 Nag 23 (24). 

(’27) 14 AIR 1927 Nag 197 (198). 

(’27) 14 AIR 1927 Nag 262 (264). 

(’24) 11 AIR 1924 Rang 274 (275) (DB). 

(’16) 32 Ind Cos 967 (968) (Mad). (Court of the 
Board of Revenue, Madras.) 

(’28) 15 AIR 1928 Lah 772 (773). 
t(’27) 14 AIR 1927 Cal 158 (159) (DB). 

(’27) 14 AIR 1927 Mad 592 (593) (I>B). 

(’30) 17 AIR 1930 Lah 72 (74). (Declaratory suits 
— Mesne profits under S. 151 cannot bo awarded.) 

(’97) 14 AIR 1927 Nag 212 (212,213): 23 Nag L R 
79. (Remedy by suit available—No relief under 
S. 151.) 

+ (’27) 14 AIR 1927 Nag 95 (96). {Exparte decree 
—Remedy under S. 25, Small Cause Courts Act, 
not resorted to.) 

(’25) 12 AIR 1925 Mad 886 (887). (No appeal filed 
—Review petition dismissed.) 

(’29) 16 AIR 1929 Cal 470 (472): 57 Cal 154 (DB). 
(Remedy by suit open.) 


(’24) 11 AIR 1924 Lah 70 (70, 71). (Do.) 

+ (’29) 16 AIR 1929 Mad 757 (763) : 52 Mad 899 
(FB). (Do.) 

(’19) 6 AIR 1919 Mad 949 (949) (DB). (Ex parte 
decree set nside—High Court cannot set aside the 
decision under S. 151.) 

(’24) 11 AIR 1924 Nag 325 (326). (Do.) 

(’29) 16 AIR 1929 Nag 111 (111). 

(’16) 3 AIR 1916 Cal 323 (324) (DB). 

(’23) 10 AIR 1923 All 603 (603). (Mistake of Judge 
—Review, proper remedy, not S. 151.) 

(’29) 16 AIR 1929 Mad 404 (406, 407) (DB). (Review 
open.) 

(’21) 8 AIR 1921 Upp Bur 5 (7): 4 Upp Bur Rul 1. 
(Mortgage suit—Judgment and decree silent about 
interest for certain period—No amendment under 
S. 151—Only review.) 

(’25) 12 AIR 1925 Lah 144 (144). (Where revision 
lies, S. 151 does not apply.) 

(’24) 11 AIR 1924 Pat 136 (138) (DB). (Remedy of 
appeal or review open.) 

(’16) 3 AIR 1916 Sind 70 (70) : 9 Sind L R 132. 
(’09) 34 Bom 135 (139) : 4 Ind Cas 595 (595)(DB). 
(Execution open.) 

(’27) 14 AIR 1927 Bom 79 (80) : 51 Bom 26 (DB). 

(Application under S. 23 (3), C. P. Code.) 

*(’15) 2 A I R 1915 Mad 392 (395) (DB). (Other 
remedy not availed of.) 

(’32) 19 A I R 1932 Oudh 220 (222) (DB). (Execu¬ 
tion petition dismissed—No appeal tiled — Not to 
be restored under this section.) 

(’23) 10 A I R 1923 Bora 386 (386) (DB). (No re¬ 
storation of application to set aside dismissal for 
default.) 

+ (’33) 20 AIR 1933 Sind 29(31):26 Sind L R 395. 
(Consent decree in a partnership suit—No inherent 
power to vacate it for non-registration of agreement 
of partnership—Suit is the only remedy for fraud.) 
('24) 11 AIR 1924 All 398 (399) : 46 All 245. (Do.) 
(’39) 26 A I R 1939 Cal 349 (350) (DB). (Applicant 
not applying for restitution within the prescribed 
period of limitation.) 

(’39) 26 AIR 1939 All 497 (497) : 1939 All L Jour 
398 (400) (1>B). (Order of executing Court permit¬ 
ting 6alo of materials of houseonly—Decree-holder 
acquiescing in order and allowing other remedies 
to be barred by time—Application by him under 
S. 151 to set aside sale not competent.) 

(’38) 25 AIR 1938 Pat 447 (450). 

(’38) 25 A I It 1938 Pesh 15 (17) (DB). (Leave 
granted under S. 20 (b) without notice to opposite 
party — Objections against such leave cannot be 
heard under S. 151, as opposite party could resort 
to S. 23.) 

(’38) 25 AIR 1938 Rung 433 (435) (DB). (Where a 
party has not applied under O. 21 ltr. 89, 90 or 
91 it is not open to him to seek the inherent power 
of the Court to set aside the sale.) 

(’35) 22 A I R 1935 Pat 68 (68). (Appellate Court 
should not without sufficient cause order retrial 
whore it can effectively deal with matter under 
Order 41 Rule 25.) 

(’33) 20 AIR 1933 Pat 582 (583). 
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circumstances. 23 Thus, where an application under o. 21 Rr. 97 and 100 is dismissed for 


(’34) 21 A I R 1934 Pat 582 (582). (Section 151, 
C. P. C., is a section to be resorted to only when 
no other section of the Code is available. Thus a 
matter of compromise should be considered under 
O. 23 R. 3 and not under S. 151.) 

(’36) 38 Pun L R 373 (374). (Another remedy by 
suit.) 

(’34) 21 A I R 1934 Cal 623 (624) (DB). (Rejection 
of plaint—Aggrieved party can apply under O. 47 
R. 1 or file appeal — When he does not do either, 
be cannot seek relief under S. 151.) 

(’38) 25 A I R 1938 Bom 510 (512) : I L R (1938) 
Bom 743. 

(’37) 24 AIR 1937 Bom 173 (176). 

(’39) 26 AIR 1939 All 66 (69) : ILR (1939) All 103 
(DB). (Where the relief claimed is not really resti¬ 
tution and can appropriately be claimed in a suit, 
recourse cannot be had to the inherent powers of 
the Court under S. 151.) 

(’39) 26 AIR 1939 All 25 (27). (Party neglecting to 
avail himself of right of appeal or revision against 
decree or order — He cannot subsequently invite 
Court to exercise its jurisdiction under S. 151.) 

+ (’35) 22 AIR 1935 Pesh 151 (152) (DB). 

(’35) 22 AIR 1935 Cal 336 (337) : 62 Cal 61 (DB). 
(Suit filed when claim is about to be barred— 
Rejection of plaint—No appeal filed from order— 
Court cannot use inherent power to set aside 
order.) 

(’39) 69 Cal L Jour 533 (537) (DB). (Remedy of 
party impeaching consent decree on the ground of 
fraud is to institute a regular suit and not to 
invoke inherent powers of Court.) 

(*37) 24 AIR 1937 Cal 425 (427) (DB). (Party not 
availing of remedy of appeal from order — Court 
cannot set aside such order under S. 151.) 

(’38) 25 AIR 1938 Cal 554 (557) (DB). (Proper 
remedy under S. 144—Parties should not be allow¬ 
ed to invoke S. 151.) 

(’36) 38 Pun LR 331 (332). (Order open to appeal.) 

(’37) 24 AIR 1937 Lah 416 (417). (Order of sale in 
contravention of Punjab Land Alienation Act — 
Act itself providing for remedy—Executing Court 
should not resort to inherent jurisdiction to set 

aside sale.) ... .... 

■f (’36) 23 Alll 1936 Lah 672 (673). (Application 
under S. 151, C. P. C., is not competent when 
some other provision of C. P. C. is available 
Delay caused by wrong prosecution of such appli¬ 
cation cannot be condoned under S. 5, Limitation 

(•38) 25 AIR 1938 Lah 4 (5). (Remedy by way of 
appeal from decree open _ Inherent jurisdiction 

cannot be invoked.) 

(Contra (’27) 14 AIR 1927 Mad 355 (356,357) 
(DB). (Execution application dismissed for default 
cannot be restored under inherent powers.) n 

(’26) 13 AIR 1926 Pat 27 (28) : 4 Pat 704 (DB).J 

23. (’43) 30 AIR 1943 Oudh 136 (138) (DB). (The 
view that S. 151 is intended to meet only cases for 
which there is no other provision is not adopted by 
‘this Court in some recent cases ’) 

(’42) 29 AIR 1942 Oudh 343 (344) : 17 Luck 673 
(DB). (Lower Court passing ex parte decree even 
when the Judge had discovered that notice neces¬ 


sary under S. 14 of the U. P. Encumbered Estates 
Act, bad not been served on the creditors and they 
had even no information of the date — Though 
an appeal was open from suolr order, an order by 
the lower Court under S. 151 directing re-trial 
held justified under the circumstances.) 

(’41) 28 AIR 1941 Oudh 91 (93) : 16 Luck 294. 
f (’22) 9 AIR 1922 Mad 193 (193). (Decree against 
corporation with wrong representative — Right 
representative may apply to vacate it — Separate 
suit not just.) 

(’33) 20 AIR 1933 Nag 176 (177):29 Nag L R 176. 
(’28) 15 AIR 1928 Oudh 478 (479). (Dismissal of 
execution application for default — Fresh applica¬ 
tion time-barred — Extenuating circumstances— 
Application for restoration of original application 
is maintainable.) 

('21) 8 AIR 1921 Lah 67 (68) : 2 Lah 66 (DB). 
(Do.) 

f (’21) 8 AIR 1921 Pat 491 (493, 494). (Personal 
decree against non-mortgagor defendants by mis¬ 
take of Court, may be rectified though no appeal 
or review preferred.) 

(’21) 8 AIR 1921 Oudh 141 (142) : 24 Oudh Cas 
282. (Order under O. 9 R. 8, without jurisdiction 
— High Court acts under S. 151, other remedy 
notwithstanding.) 

(’30) 17 AIR 1930 All 701 (701). (A wrong or illegal 
order under O. 11 R. 21, set aside by the same 
Court notwithstanding remedy by way of appeal.) 
(’32) 19 AIR 1932 Bom 271 (272). (An order under 
O. 11 R. 21 was set aside under S. 151, since 
remedy by appeal was costly.) 

(’37) 24 AIR 1937 Sind 101 (103): 31 Sind L R 32 
(DB). (The fact that a minor has a remedy to have 
an adverse order set aside by a suit does not ex¬ 
clude the remedy which the Court possesses under 
S. 151 if the Court thinks that it is essential in 
the interests of justice that this power under S. 151 
should be exercised.) 

(’38) 25 AIR 1938 Pa*468 (469). (The fact that the 
claimant could have brought a regular suit for 
possession of the property was no ground for ‘fie 
Court to refuse restitution of the property wbicb 
had been taken away from an innocent person 
under its orders.) 

(’39) 26 AIR 1939 Lah 223 (224). (Inherent power 
to restore an application in execution proceedings 
which has beeD dismissed for default.) 

(’38) 25 AIR 1938 Pat 447 (450). (Third party 
claimant establishing title to property sold in exe¬ 
cution — Application by auction purchaser tor 
refund of purchase money without first applying 
under O. 21 R. 91 for setting aside sale — Limi¬ 
tation for making such application expired — 
Circumstances of case were held to be such t 
amendment of application or refund of purchase 
money by adding prayer for setting aside sale 

should be allowed.) 

[See (’35) 22 AIR 1935 Mad 753 (754). 
aside decree on ground that it had F 

against lunatic—HeW, that though the fact that 
another remedy by way of suit was available was 
not necessarily aground for refusing the in heren 
powers of the Court under S. 151, O.JP.' 
the circumstances of the case, it was but proper 
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default, the aggrieved party has his remedy by suit under O. 21 R. 103. The Court caiinot,. 
in such a case, set aside the order under its inherent powers. 24 

(3) It will not be in the ends of justice to exercise inherent powers if it would 
interfere with the rights of third parties or cause mischief or injustice . 2B 

(4) It will not be in the ends of justice to assist a party guilty of laches in 

consequence of which new rights have arisen against him . 26 i 

5. Other remedy open — Effect. — See Note 4. 

6. “ Prevent abuse of the process of the Court.*’ — The term “abuse of 
the process of the Court” has not been defined, and therefore its connotation has to be 
gathered from the instances of abuse which are recognised to be such by judicial decisions. 

An abuse of the process of the Court may be committed by the Court or by a 
party. In a Privy Council case, Debi Baksh v. Habib Shah, 1 the Court of the Deputy 
Commissioner of Oudh had dismissed a suit for default of appearance of the plaintiff who 
was in fact dead at the time the order was made. On an application under o. 9 R. 9 by the 
heir of the plaintiff the suit was restored. On revision the Judicial Commissioner reversed 
the order of restoration on the ground that the original dismissal was rightly made on 
default. On appeal to the Privy Council, Lord Shaw, after stating that the rules and 
orders applicable to a defaulter could not be applied to a dead man and quoting the words 
of S. 151 , observed “in their Lordships’ opinion such abuse has occurred by the course adopted 
in the Court of the Judicial Commissioner. Quite apart from lection 151 any Court might 
have rightly considered itself to possess an inherent power to rectify the mistake which 
had been inadvertently made. But S. 151 could never be invoked in a case clearer than the 
present.” It follows from this ruling that where a Court employed a procedure in doing 
something which it never intended to do and there is miscarriage of justice, there is an 
abuse of the process of the Court. 2 The injustice so done must be remedied on the principle 
actus curice neminem gravabit —an act of the Court shall prejudice no person. 3 Such 


that the petitioner should be referred to a regular 
suit, and that it was not a tit case for the exercise 
of the Court’s inherent powers under S. 151 to 
set aside the decree.)) 

24. \ (’29) 16 AIR 1929 Mad 757 (763) : 52 Mad 
899 (FI3). 

(’34) 21 AIR 1934 Cal 653 (654). 

25. (’40) 27 AIR 1940 Rang 201 (202): 1940 Rang 
Li R 421 (SB). (The inherent powers of the Court 
cannot be used for the purpose of overriding the 
rights of one party for the benefit of another.) 

(’24) 11 AIR 1924 Nag 98 (101): 20 Nag L R 11. 
(’26) 13 AIR 1926 Bom 377(378):50 Bom457(DB). 
(’22) 9 AIR 1922 Mad 228 (229) (DB). 

(*14) 1 AIR 1914 Mad 141 (142). 

(’25) 12 AIR 1925 Mad 443 (443) (DB). (Plaintiff 
not clearly entitled to relief — Advancement of 
income cannot be granted.) 

(’36) 23 AIR 1936 Oudh 50 (51) : 11 Luck 519(DB). 
(Setting aside order under inherent power—Effect 
being to deprive decree-holder's right to get per¬ 
sonal decree for balance, further application being 
barred by time — Interference under inherent 
powers is not proper.) 

26. (’25) 12 AIR 1925 All 236 (237) : 47 All 304 
(DB). (Mistake in execution sale will not be recti¬ 
fied after three years so as to affect a bona fide 
purchaser.) 


(’34) 21 AIR 1934 All 250 (252). (Review not to be 
allowed after appeal by other party is time-barred.) 
(’18) 5 AIR 1918 Bom 105 (106): 43 Bom 240(DB). 
('23) 10 AIR 1923 Nag 109 (110). (Decree acted 
upon for six years—Inherent power should not be 
used to amend the decree.) 

(’28) 15 AIR 1928 Nag 149 (149). 

(’26) 13 AIR 1926 Rang 50 (51) : 3 Rang 488. 

(’23) 10 AIR 1923 Oudh 59 (60): 25 Oudh Cas286. 

Note 6 ' 

1. (’13) 35 All 331 (337) : 40Ind App 151: lOOudh 
Cas 194 (PC). 

2. (’29) 16 AIR 1929 All 147 (148) : 50 All 859. 
(Property other than the judgment-debtor’s in¬ 
cluded in judgment, decree and map by accident.) 
t (’09) 36 Cal 193 (203): 1 Ind Cas 913 (918) (DB). 
(’17)4 AIR 1917 Pat 495(497):2 PatLJour 361 (DB).. 
(’35)22 AIR 1935 All 27 (28). (Decree-holder being 

driven to the necessity of making fresh application 

for execution, which is barred by limitation_ 

Order passed by oversight.) 

(’38) 32 Sind I, R 215 (219) (DB). (Court can set 
aside its own order which is null and void and 
ought never to have been made — Power not con¬ 
fined to cases of fraud or deception practised upon 
the Court.) 

3. f (’20) 7 AIR 1920 Cal 399 (400). 


1276 [S 151 N 6] 


INHERENT POWERS OP COURT 


an abuse by fche Court may arise either (a) by the default or mistake of the Court itself* 


(’26) 13 AIR 1926 Nag 331 (331). 

(’09) 36 Cal 193 (203) : 1 Ind Cas 913 (918) (DB). 
(’14) 1 AUl 1914 Sind 61 (62): 8 SindLR 327 (DB). 
(’38) 25 AIR 1938 All 8 (11) : ILR (1938) All 71 
(DB). (A Court has inherent jurisdiction to recall 
and cancel its invalid orders.) 

(’39) 26 AIR 1939 Bom 51 (52) : ILR (1939) Bom 
27 (DB). (Court can vacate a prior wrong order 
made by it.) 

(’36) 23 AIR 1936 Cal 343 (346) : 63 Cal 1079. 
(This principle ought to be applied even when for 
relieving a party from such injury the Court has 
to consider the question of time and Court can 
grant extension of time though case not covered by 
S. 5, Limitation Act—Correctness of this view is 
questionable.) 

(’37) 24 AIR 1937 Mad 150 (151). (Inherent power 
of restitution.) 

(’35) 22 AIR 1935 Sind 214 (215) : 29 Sind L R 
251 (DB). (“The act of the Court’’ means not 
merely the act of the primary Court, or of any 
intermediate Court of appeal, but the aot of the 
Court as a whole from the lowest Court which 
entertains jurisdiction over the matter up to the 
highest Court which finally disposes of the case : 
AIR 1922 P C 269 : 49 Ind App 351 : 2 Pat 10 
(PC) relied on.) 

4 . (’43) 30 AIR 1943 Pat 72 (73). (Amendment of 
consent decree without notice to party affected— 
Party can apply under S. 151 for recalling order 
of amendment.) 

(’42) 1942 Pat W N 94 (98). (Order passed in the 
mistaken belief that both the parties were heard— 
Order reconsidered under inherent powers.) 

(’41) 28 AHt 1941 Oudh 91 (93) : 16 Luck 294. 

(’16) 3 AIR 1916 Cal 241 (244) : 43 Cal 269 (DB). 
(Adverse order without notice — “ Audi alteram 
■partem".) 

f (’16) 3 AIR 1916 P C 85 (85) (PC). (Do.) 

(’12) 34 All 518 (522) : 16 Ind Cas 677 (673) (DB). 
(Do.) 

(’70) 13 Suth W R 232 (232) (DB). (Do.) 

(’06) 3 Cal L Jour 276 (279) (DB). (Do.) 
f (’12) 16 Ind Cas 567 (569) (DB) (Cal). (Do.) 

(’17) 4 AIR 1917 Cal 633 (634) : 44 Cal 454 (DB). 
(Do.) 

(’17) 4 AIR 1917 Cal 728 (731) : 44 Cal 954 (DB). 
(Do.) 

(’27) 14 AIR 1927 Cal 76 (77) : 53 Cal 844 (DB). 
(Do.) 

(’171 4 AIR 1917 Mad 945 (496) (DB). (Do.) 

(’19) 6 AIR 1919 Mad 14 (15) (DB). (Do.) 

(’21) 8 AIR 1921 Mad 286 (291) (DB). (Do.) 

(’22) 9 AIR 1922 Mad 485 (485, 486). (Do.) 

(’17) 4 AIR 1917 Pat 672 (672) : 1 Pat L Jour 245 
(DB). (Do.) 

(’21) 8 AIR 1921 Pat 298 (295). (Do.) 

(’23) 10 AIR 1923 Pat 180 (183) (DB). (Do.) 

(’23) 10 AIR 1923 Pat 597 (599). (Do.) 

(’33) 20 AIR 1933 Oudh 229 (230, 231) : 8 Luck 
496 (DB). (Dismissal of final decree application for 
default — Application for restoration and for 
final decree—To be allowed though decree-holder 
negligent.) 

(’33) 20 AIR 1933 Pat 135 (138). 


(’34) 21 .AIR ;934 Mad 506 (507) : 58 Mad 84. 
(Disposal of appeal without full hearing owing to 
mistake—Re-heard.) 

(’20) 7 £IR 1920 Cal 434 (435) (SB). (Dismissal of 
a petition under misapprehension.) i 

(’68) 9 Suth W R 283 (284) (DB). (Case struck off 
under a misapprehension that the parties had 
settled it.) 

(’12) 5 Sind L R 184 (190) : 13 Ind Cas 264 (266). 

(Order based on erroneous assumption by Court.) 
(’28) 15 AIR 1928 All 108 (110) : 50 All 335 (DB). 
(Failure to enquire under O. 32 R. 15—Note:— 
This oase is overruled on another point in AIR 
1935 All 599 : 57 All 977 (FB).) 

(’29) 16 Am 1929 All 147 (148) : 50 All 859. 
(Judgment including property of person other than 
judgment-debtor owiDg to accidental slip.) 

(’24) 11 Am 1924 Mad 100 (101) (DB). (Sale 
ignoring injunction.) 

(’25) 12 AIR 1925 All 622 (623) : 47 All 546 (DB). 
(Application for final decree—Applicants’ default 
—Dismissal of suit itself.) - . 

(’29) 16 AIR 1929 Rang 158 (160) : 7 Rang 88 
(DB). (Error in drafting the decree.) 

(’31) 18 AIR 1931 Oudh 346 (348). (Court omitting 
to include mesne profits in decree by mistake.).' 
(’32) 19 AIR 1932 Nag 31 (31) : 27 Nag L,R 341. 

(Decree directing partition in impossible manner.) 
(’27)14 AIR 1927 Oudh 276 (277). (Change of 
date and hasty procedure in the Munsif’s Court.) 
(’23) 10 AIR 1923 Oudh 16(17). (Executiongranted 
to defaulting plaintiff.) 

(’22) 9 AHt 1922 Bom 210 (211) (DB). (Error in 
procedure on the part of the trial Court.) 

(’32) 19 AIR 1932 Cal 569 (571) (DB). (Improper 
dismissal of an application.) 

(’21) 8 AIR 1921 Pat 491 (493). (Ex parte decree 
under O. 34 R. 6 passed by oversight against a 
person who is not mortgagor.) 
f (’29) 16 Am 1929 Oudh 385 (387) : 4 Luck 562 
(FB). (Passing decree on a compromise not signed 
by a party or his authorized agent.) 

(TO) 7 Ind Cas 91 (92) (DB) (Cal). (Only one lot 
sold—Sale certificate comprising all lots.) 

(’08) 12 Cal W N 1027 (1028) (DB). 

(TO) 6 Ind Cas 208 (209) (DB) (Cal). (Dismissal of 
suit for default under misrepresentation and by 
mistake.) 

(’28) 15 AIR 1928 All 301 (301). (Application for 
setting aside sale — Dismissal for default when no 
default.) 

(’28) 15 AIR 1928 Lah 534 (535). (Do.) 

(•17) 4 Am 1917 Mad 157 (157). 

(’24) 11 AIR 1924 Nag 58 (59). 

(’27) 14 AIR 1927 Cal 636(642) : 54 Cal 836 (DB). 
f (’26) 13 Am 1926 Pat 218 (226, 231): 5 Pat 861 
(FB). (Wrong order for payment of court-fee, and 
wrong dismissal on default of payment.) 

(’25) 12 AIR 1925 Oudh 418 (419).- 
(T9) 6 AIR 1919 Cal 261 (263) (DB). (Refusal of 
Court to make a proper order.) : 

(’17) 4 AIR 1917 Lah 209 (209). 

(’23) 10 AIR 1923 Mad 58 (59) (DB). 

(TO) 5 Ind Cas 909 (910) (DB) (Mad). 
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or its officers 6 or (b) as the result of misrepresentation by or fraud of a party. 6 But 


(’17) 4 AIR 1917 Mad 223 (224) (DB). (Expunging 
objectionable or unnecessary matter from judg¬ 
ments—Power of High Court— Compare Govern¬ 
ment of India Act, 1915 S. 107.) 

(19) 6 AIR 1919 Mad 655 (655) (DB). (Do.) 

(’85) 11 Cal 544 (545) (DB). (Do.) 

(’24) 11 AIR 1924 All 724 (726). (Do.) 

(’21) 8 AIR 1921 Bom 394 (395) : 45 Bom 1127 
(DB). (Do.) 

(’35) 22 AIR 1935 Mad 420(421). (Wrong survey 
number entered in sale certificate — Court can 
amend it as well as the decree if the mistake occurs 
in the decree also.) 

(’37) 24 AIR 1937 Mad 95 (96). (Court paying to 
wrong person by mistake is bound to restore it to 
right person.) 

(’38) 25 AIR 1938 Lab 472 (473). (Error patent on 
face of record and previous order made by Court 
suo motu through oversight — Held, Court had 
inherent power to review.) 

(’36) 23 AIR 1936 Lah 759 (760). (A Court has 
inherent jurisdiction to restore a suit, which has 
been dismissed in default owing to a mistake of 
the Court itself : AIR 1928 Lah 534 and 6 Ind 
Cas 208, Applied.) 

(’37) 24 AIR 1937 Lah 204 (205) (DB). (Court failing 
to pass personal deoree under O. 34 R. 6 through 
oversight—Court can correct mistake.) 
f(’34) 21 AIR 193 4 Nag 234(235):31 Nag LR 53. 
(Amendment of errors in judgment.) 
t (’38) 25 AIR 1938 Pat 468 (469, 470). (Property 
wrongly taken away in execution against another 
under erroneous order of Court—Court is bound to 
make restitution on establishment of title.) 

{'36) 23 AIR 1936 Cal 343 (346) : 63 Cal 1079. 
(Where rights of third parties have not intervened, 
it is not only in the power, but it is the duty of the 
Court to relieve a party of the injury done to him 
by it, by reason of its mistakes and defaults or 
mistakes or defaults of its ollicers inadvertently 
committed.) 

[ See also (’14) 1 AIR 1914 Oudh 171 (173).) 

[See however (’19) 6 AIR 1919 Cal 673 (674) 
<BB).] 

5. (’41) 28 AIR 1941 Mad 706(707). (Order that in 
default of payment of certain sum within specified 
time appeal would stand dismissed — Default in 
payment due to error ol Court’s officer—Application 
for extension of time — Court has no power to 
extend time under S. 148 but it oan do so under 
S. 151 for ends of justice.) 

(’14) 1 AIR 1914 Sind 01 (62) : 8 Sind L R 327 
(DB). (Failure of Court officer to notify date of 
hearing.) 

(’29) 16 AIR 1929 Pat 391 (392)(DB). (Delivery of 
wrong property by plaintiff.) 

(’24) 11 AIR 1924 All 818 (824) : 46 All 864 (DB). 
(Wrongful acts of the Court permitted or performed 
by its own officials.) 

(’25) 12 AIR 1925 Mad 1212 (1212, 1213). (Dis¬ 
honesty of officer of Court in execution.) 

(’31) 18 AIR 1931 Lah 344 (344) : 12 Lah 602 
(DB). (Sale ordered free of, but sale conducted 
subject to a mortgage.) 


(’35) 22 AIR 1935 Sind 214 (216) : 29 Sind L R 
251 (DB). (Where the act of the Nazir and of the 
executing Court in parting with the money with¬ 
out safe-guards caused prejudice to a person. It is 
within the competence of the Court in the exeroise 
of it9 inherent powers to prevent its act causing 
injury and to see that the money was duly restored.) 

(’36) 23 AIR 1936 Pat 176 (177). (Application 
under 0.21 R. 58—Court requiring application to 
be put up on date fixed for hearing execution pro¬ 
ceedings and also ordering information to be sent 
to decree-holder—Officers of Court not informing 

him—Order passed in absence of decree-holder_ 

Court has inherent jurisdiction to recall such order.) 

(’36) 33 AIR 1936 Cal 343 (346) : 63 Cal 1079. 
[But see (’27) 14 AIR 1927 Lah 372 (372). (Ex 
parte decree on the basis of return of summons 
in a different suit.)] 

6. (’43) 30 AIR 1943 Pat 127 (129) : 21 Pat 838 
(DB). (Order induced by misrepresentation against 
party ex parte —Court can recall such order.) 

(’41) 28 AIR 1941 Cal 336 (336, 337) : ILR (1941) 
1 Cal 405. (Decree obtained by fraud on Court— 
Court cau entertain application for setting aside 
decree under S. 151 though remedy by way of 
separate suit is open.) 

(’40) 27 AIR 1940 Lah 265 (266). (Order under 
S. 19, Arbitration Act, staying suit obtained on a 
fraudulent misrepresentation.) 

(’06) 28 All 671 (673) (DB). 

(’68) 9 Suth W R 394 (395) (DB). 

(’32) 19 AIR 1932 Lah 120 (121). 

(•34) 21 AIR 1934 Pat 229 (231): 13 Pat 165 (DB). 
(Fraud upon Court in a compromise.) 

(’34) 21 AIR 1934 Pat 41 (42). (Fraud in com¬ 
promise.) 

(’70) 13 Suth W R 256 (257) (DB). 

(’05) 2 Cal L Jour 306 (309) (DB). 

(’07) 6 Cal L Jour 662 (666) (DB). 

(’23) 10 AIR 1923 Mad 635 (636) : 46 Mad 583 
(DB). (Court misled in granting leave to bid and 
fixing upset price.) 

(’ll) 9 Ind Cas 918 (921) (DB) (Cal). (Sale of pro¬ 
perty not previously attached.) 

(’28) 15 AIR 1928 Mad 610 (611). (Getting an 
order by misleading the Court.) 

(•31) 18 AIR 1931 Sind 111 (111) (DB). (Order 
obtained by misrepresentation of facts.) 

(’26) 13 AIR 1926 Mad 119 (120). (Guardian of 
minor plaintiff withdraws claim against one defen¬ 
dant without leave under O. 32 R. 7.) 

(’15) 2 AIR 1915 Cal 49 (51) (DB). (Appointment 
of guardian—Fact of majority suppressed.) 

( 04) 8 Cal W N 468 (470) (DB). (Ex parte adjudi¬ 
cation in insolvency—Fraud.) 

f (’05) 7 Bom I. R961 (963). (Suppression of facts ) 

(’15) 2 AIR 1915 Cal 622 (624) (DB). (Compromise 
— Suppression of service of summons — False 
vakalatnama—Fraudulent consent.) 

(’15) 2 AIR 1915 Mad 281 (282)(DB). (Satisfaction 
recorded by fraud in Court.) 

(’14) 1 AIR 1914 Bom 123 (124) : 38 Bom 638 
(DB). (Arbitration — No differences between parties ) 
t (10) 34 Bom 408 (410) : 5 Ind Cas 968 (969) 
(DB). (Pleader not engaged— Consenting to decree.) 
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where the fraud alleged in a petition under this section for setting aside a decree is fraud 
on the party and not fraud on the Court , the decree cannot be set aside under this 
section . 7 

Abuse by a party — A party to a litigation may be guilty of an abuse of the 
process of the Court in any of the following cases : 

(a) Gaining an unfair advantage by the use of a rule of procedure . 8 

(b) Contempt of the authority of the Court by a party or stranger . 9 

(c) Fraud or collusion in Court proceedings as between parties .- 10 

(d) Retention of a benefit wrongly received . 11 

(e) Resorting to and encouraging multiplicity of proceedings . 12 


(’26) 13 AIR 1926 Oudh 315 (315) : 1 Luck 341 
(DB). (Compromise decree — Compromise Bigned 
by pleader not authorized.) 

t (’23) 10 AIR 1923 Pat 483(486,487):2 Pat731(DB). 
(Fraudulent alteration of terms of compromise.) 
(’27) 14 AIR 1927Pat354 (363):6 Pat 108 (DB).(Do.) 
(’24) 11 AIR 1924 Oudh 408 (409). (Error in decree 
due to fraudulent inclusion of a property in planit.) 
(’37) 24 AIR 1927 Sind 101 (103): 31 Sind L R 32 
(DB). (Court has power under S. 151 to vacate an 
order obtained by misleading and practising fraud 
upon Court.) 

(’37) 24 AIR 1937 Lah 29 (31). (Restoration of 
property wrongfully attached.) 

(’37) 24 AIR 1937 Lah 631(631). (A Court whether 
acting in its ordinary jurisdiction or under its 
special jurisdiction in insolvency, has got inherent 
power to set aside an ex "parte order obtained'iby 
fraud or misrepresentation or to rectify a mistake 
inadvertently made.) 

£ See (’39) 26 AIR 1939 Cal 658 (661) (DB). 
(Apparent consent given by party to suit—Party 
impeaching decree afterwards on ground of fraud 
— Court has no jurisdiction under S. 151 to set 
aside decree—Remedy is by way of suit.)] 

7 . (’43) 30 AIR 1943 Pat 13 (14) (DB). 

(’39) 26 AIR 1939 Bom 490 (491). (Consent decree 
— Setting aside of, on ground that party had not 
authorized his pleader to efleot compromise —- 
Remedy of party held separate suit and not appli¬ 
cation under S. 151.) 

(’35) 22 AIR 1935 Pat 439 (444): 14 Pat 356 (DB). 
(•39) 26 AIR 1939 Cal 658 (661) : 69 Cal L Jour 
533 (538) (DB). (Consent decree, setting aside of, 
of ground of consent of a party having been 
obtained by other by fraud — Remedy is by suit 
and not application under this section because 
there is no fraud practised upon the Court which 
would justify it in exercising its inherent power.) 

8. (’28) 15 AIR 1928 Nag 106 (107, 108). 

(•24) 11 AIR 1924 Oudh 230 (231) (DB). (Attempt 
to ignore terms of compromise.) 

(’13) 18 Ind Cas 994 (996) (DB). (Lah). 

(•28) 15 AIR 1928 Oudh 260 (261). (Valuation 
under S. 7, Cl. iv (c) and (d) of Court-fees Act 
outrageously low—Court can interfere.) 

9. + (’84) 10 Cal 109 (131, 132) (PC). (Power to 
punish summarily for a contempt by the publica¬ 
tion of a libel out of Court when the Court is not 
sitting—High Court —Common law.) 

(’25) 12 Alll 1925 All 280 (282) : 47 All 538. (Dis¬ 
obedience of order us to costs.) 


(’18) 5 AIR 1918 Pat 100 (103) : 4 Pat L Jour 20 
(DB). (Suit against receiver without sanction.) 
(’29) 16 AIR 1929 Sind 136 (136). (An application 
to sue in foma pauperis rejected for vaxatious 
delay in impleading legal representative of a 
deceased respondent.) 

(’ll) 9 Ind Cas 121 (121) (Sind). (Application for 
declaration of insolvency dismissed—Fresh appli¬ 
cation without leave of Court under R. 11, Sind 
Insolvency Rules.) 

[See also (’26) 13 AIR 1926 Raog 188 (189, 190): 
4 RaDg 257 (DB). 

(’79) 4 Cal 655 (659) (DB),] 

[But see (’19) 6 AIR 1919 Cal 44 (45) (DB).] 

10. (’43) 30 AIR 1943 Pat 13 (14) (DB). (Compro¬ 
mise decree—Setting aside of—Fraud upon party 
and Court—Distinction—Question whether there 
was consent in fact — Court has inherent power 
to investigate question and set aside decree if 
aggrieved party is found not to have in fact con¬ 
sented to compromise—O. 23 R. 3 does not apply.) 
f (’79) 2 Mad 264 (267, 268) (DB). (Fraud between 
auction purchaser and decree-holder.) 

(’82) 6 Bom 148 (150) (DB). (Fraudulent adjust¬ 
ment of decree.) 

(’27) 14 AIR 1927 Mad 813 (815). 

(’15) 2 AIR 1915 Mad 281 (282) (DB). (Frand in 

procuring order.) 
f (’10) 34 Bom 408 (410) (DB). 

(’27) 14 AIR 1927 Pat 354 (363) : 6 Pat 108 (DB). 
(’15) 2 AIR 1915 Cal 622 (623) (DB). 

[See also (’26) 13 AIR 1926 Oudh 315 (315) : 1 

[But’see (’23)10 AIR 1923 Pat 483 (486): 2 Pat 
731 (DB). (Consent decree — Fraud upon Court 

_Court can summarily investigate question of 

fraud but not fraud in obtaining consent.)] 

11. (’24) 11 AIR 1924 Rang 181 (181) : 1 Rang 
770 (DB). (Improper appointment of receiver —• 
Refund from plaintiff of salary paid by defendant 

(’ 16 ) 1 ? AIR 1916 Cal 241 (244) : 43 Cal 269 (DB). 
(Refund of money wrongly paid out.) 
f’18) 5 AIR 1918 Pat 418(419)(DB). (Salesetaside 
—Auction purchaser withdraws sale price i — Sale 
confirmed on appeal — Refund by auotion pnr- 

[*l h 7M AIR 1917 Pat 495 (497) : 2 Pat L Jour 361 

12?%1) D 28 AIR 1941 Pesh 34 (36). (Idle multi- 
plioity of suits prevented by High Court orde g 
stay of subsequently instituted suit.J 
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(f) Circumventing of the law by indirect means. 13 

(g) Presence of witness during examination of previous witness. 14 

(h) Instituting vexatious, obstructive or dilatory actions. 16 

(i) Introduction of scandalous or objectionable matter in proceedings. 16 

• ^ (j) Executing a decree manifestly at variance with its purpose and intent. 17 

But no act done or proceeding taken as of right and in due course of law, is an 
abuse of the process of the Court simply because such act or proceeding is likely to 
embarrass another. 18 A person who brings himself within the terms of a statute is not to 
be deprived of a right conferred by that statute on “so treacherous a ground of decision 
as an abuse of the process of the Court.” 19 Nor is the failure to conform to a mere rule of 
practice, an abuse of process in every case; the Court must find in each case what exactly 
the abuse is. 20 It has been held in the undermentioned case 21 that the expression “abuse 
of the process” refers only to some process of the Court such as a writ of attachment, 
taken maliciously to the injury of another. It is submitted that this view is too narrow 
and is not in accord with the general trend of judicial decisions referred to above. 

7. Criminal cases. — Where a Court issues notice to a party to show cause 
why he should not be proceeded against under s. 476, Criminal Procedure Code, for 
producing a forged receipt, and the question of forgery is before the High Court on appeal 
from the proceeding wherein the document was held to bo a forgery, the High Court has 


<’24) 11 AIR 1924 All 818 (824) : 46 All 864 (DB). 
+ (26) 13 A I R 1926 All 212 (214) : 48 All 356 
(DB). (NOTE. — This case is overruled on another 
point in AIR 1935 All 599 : 57 All 977 (FB).) 
{'29) 16 AIR 1929 Lah 317 (318) (DB). 

(’12) 15 Ind Cas 845 (846) (DB) (Lah). 

(’10) 7 Ind Cas 94 (96) (DB) (Cal). 

(’26) 13 AIR 1926 Pat 171 (173) (DB). 

[See also (’34) 21 AIR 1934 Mud 82 (84).] 

13. (’84) 10 Cal 757 (760) (DB). (Decree-holder 
purchasing in the name of another on Court refus¬ 
ing permission to bid.) 

(’<J9) 32 Mad 242 (245, 252) (DB). (Decree-holder 
permitted to bid but a minimum amount fixed for 
him — He purchasing in the name of another for 
less amount.) 

(’18) 5 A I R 1918 Cal 598 (599) (DB). (Litigation 
conducted through another—Real person ordered 
to pay costs.) 

14. (’34) 21 A I R 1934 All 840 (841). (Court can 
refuse to take his evidence.) 

15. + (’05) 28 Mad 560 (564, 565) (DB). (Dismis¬ 
sing vexatious suits without proof.) 

(’09) 4 Ind Ca3 797 (799) (Nag). (Summoning wit¬ 
ness with vexatious dcairo to obstruct.) 

(’05) 28 Mad 28 (32) (DB). (Do.) 

+ (’09) 31 All 116 (122) : 36 Ind App 9 (PC). (Wit¬ 
ness — Citing opponent as.) 

(’10) 32 All 104 (109) : 37 Ind App 1 (P C). (Do.) 
(’13) 21 Ind Cas 737 (738) (DB) (Mad). (Do.) 

{’98) 25 Cal 203 (206) (DB). (Vexatious delay or 
default.) 

(’32) 19 A I R 1932 Mad 203 (264). (Repeated dis¬ 
obedience of Court orders—Defence struck off.) 
[See also (’93) 15 All 84 (90) (FB).] 


[See however (’13) 21 Ind Cos 781 (781) (Mad). 
(Practice of citing opponent as witness is not 
illegal.) 

(’24) 11 AIR 192 4 Bom 90 (93). (Stay of vexatious 
and oppressive suit.)] 

16. (’80) 5 Cal 707 (710). 

(’99) 22 Mad 155 (158) (DB). 

17. (’18) 5 A I R 1918 Pat 352 (354) : 3 Pat L 
Jour 435 (DB). 

18. (’42) 29 AIR 1912 Lah 119 (120). (Execution 
of decree for Rs. 44 — Property attached worth 
about Rs. 3000 — Judgment-debtor not shown to 
have any other attachable property — There is no 
abuse of process of Court.) 

(’10) 8 Ind Cas 474 (475) (Upp Bur). (Applicant 
under O. 33 R. 5 a real pauper — Solventco-heit3 
putting him forward to get a decision of their 
rights also, is no abuse of the process of the Court.) 

(’15) 2 AIR 1915 Mad 608 (612) (DB). (Choice of 
forum no abuse though defendant suffers.) 

(’15) 2 AIR 1915 Mad 461 (463). (Second suit 
against same party for sumo relief on same cause 
of action pending first suit, is no abuse beoause 
tir3t may fail on some technicality.) 

19. f (’16) 3 A I It 1916 P C 64 (65) : 44 Cal 535 : 
44 Ind App 11 (P C). 

(’15) 2 A I R 1915 Mad 461 (463). (Second suit on 
same causo of action for same relief and against 
same party is not abuse of process of Court when 
first suit is not disposed of.) 

20. (’28) 15 AIR 1928 Mud 522 (523) (DB). (R u l e 
24 of the Madras Rules of Practice.) 

[See also (’29) 16 A I R 1929 Nag 251 (254) • 27 
Nag L R 102 (FB).] 

21. (’09) 32 Mad 242 (250) (DB). (Per Abdur 
Rahim, J.) 
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inherent power to stay the proceedings under S. 476 pending disposal of the appeal. 1 See 
also the undermentioned cases. 2 


7a. Contempt of Court, proceedings for. — The High Court as a Superior 
Court of Record has an inherent power to punish for contempt of Court and that power 
is not affected in any way by the Codes of Civil or Criminal Procedure. 1 The High Court 
can also enforce its orders but does not possess the power to arrest for contempt a person 
outside its general jurisdiction. 2 It has been held that the High Court has jurisdiction to 
award costs in a criminal prosecution for contempt of Court and has inherent jurisdiction 
to order its recovery on the lines on which decrees are executed by the Civil Court. 3 As 
to the jurisdiction of High Courts to punish for contempt of Subordinate Courts and as to 
the powers of a Chief Court to punish for contempt, see Contempt of Courts Act, XII of 
192G and the undermentioned case. 4 

8. Insolvency Court. — As has already been observed in Note l, every Court 
will, in the absence of express provision in respect of any matter, be deemed to possess, as 
inherent in its very constitution, all such powers as are necessary to do the right and undo 
a wrong in the course of the administration of justice. 1 An Insolvency Court has, therefore, 
inherent powers to pass just and necessary orders in cases not provided for by the 
Insolvency Act. 2 This is made clear by s. 5 of the Provincial Insolvency Act, 1920, read 
with S. 151 of the Civil Procedure Code. An Insolvency Court has thus power to grant 
ad interim protection before adjudication 3 or to rectify mistakes in its proceedings, 4 or to 
set aside an ex parte order obtained by fraud or misrepresentation. 6 It has, however, no 
power to stay an execution sale going on in another Court 6 though the latter Court may, 
on a claim by the Official Receiver under S. 51 or S. 52 of the Insolvency Act, stay the 
execution under its inherent powers. 7 

Where an applicant is entitled to an order of adjudication as of right under the 
Insolvency Act, there is no inherent power in the Courts to refuse adjudication on the 
ground that it is an abuse of the process of the Court. 8 


8a. General Clauses Act (1897), Section 21. — Under S. 21 of the General 

Clauses Act, 1697 , where by any Central Act or Regulation a power to issue orders is 

conferred, that power includes, subject to like conditions, a power to add to, amend, vary 

bited by law — A Court has no inherent power to 
alter or vacate its own order and cannot invoke 
its inherent powers for this purpose—Consequently, 
a Provincial Insolvency Court has no inherent 
power to revoke an order of discharge which it 
has previously passed.) 

(’33) 20 AIR 1933 Pat 84 (87) : 12 Pat 163 (DB). 

3. (’10) 6 Ind Cas 95 (97) (DB) (Cal). 

4. (*34) 21 AIR 1934 Lah 177 ( 178 ). (Cancelling 
prior order passed without hearing objections.) 

(’34) 21 AIR 1934 Mad 31 (31) (DB). 

(’33) 20 AIR 1933 Mad 345 (346). 

(’32) 19 AIR 1932 Lah 84 (84). (AIR 1920 Lah 

361 followed.) 

(’37) 24 AIR 1937 Lah 631 (631, 632). 
r ,Sec also (’19) 6 AIR 1919 All 264 (264) (DB).] 

5. (’37) 24 AIR 1937 Lah 631 (631. 632). 

6. (’17) 4 AIR 1917 Mad 945 (946) (DB). 

7. (’24) 11 AIR 1924 Sind 69 (71). (Claim under 

Section 52.) ,, _ , . „ 

8. f (’16) 3 AIR 1916 P C 64 (65) : 44 Ind App 

11 : 44 Cal 535 (PC). 

(’10) 32 All 645 (650) : 7 Ind Cas 39 (41) (DB). 


Note 7 

1. (’25) 12 AIR 1925 Lah 323 (323). 

2. (’32) 19 AIR 1932 Nag 86 (87, 83). 

(’32) 19 AIR 1932 Oudh 31 (32) (DB). (Stay of 
criminal proceedings pending civil litigation in 
respect of the same matter.) 

Note 7a 

1. (’36) 40 Cal W N 1285 (1289, 1292). 

2. (’36) 40 Cal W N 1285 (1289, 1292). 

3. (’35) 22 AIR 1935 All 1013 (1014) : 58 All 374 
(DB). (The High Court has jurisdiction to award 
costs in a criminal proscution for contempt of 
Court and has inherent jurisdiction to order its 
recovery on the lines on which decrees are executed 

by the Civil Court.) , _ 

4. (’40) 27 AIR 1940 Sind 239 (241): ILR (1941) 

Kar 3 (FB). 

Note 8 

1. See foot-note (7) Note 1. 

2. (’40) 27 AIR 1940 Rang 156 (156): 1940 Rang L 
R 392. (But S. 151, C. P. Code, dots not confer 
upon a Court authority to do that which is prohi- 
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or rescind any orders so issued. It has been held by the Chief Court of Oudh that the 
High Court has inherent jurisdiction to reinstate legal practitioners who have been 
dismissed from their profession. 1 

See also Note 8b. 

8b. Legal Practitioners Act, cases under. — It has been held that although 
there is no express provision for a review of an order made under the Lagal Practitioners 
Act, the High Court has inherent power to restore a pleader whose name has been struck 
off the rolls. 1 

See also Note 8a. 

9. Appeal.—An order under S. 151 is not an appealable order under S. 104 and no 


appeal, therefore, lies as an appeal from an 


Note 8a 

1. f (’34) 21 AIR 1934 Oudh 140 (142) (SB). 

Note 8b 

1. (’35) 22 AIR 1935 All 321 (322) (FB). 

Note 9 

1. (’43) 30 AIR 1943 Oudh 35 (36) (DB). (Order 
of remand under inherent power.) 

(’42) 29 AIR 1942 Bom 306 (307) : ILR (1942) 
Bom 704. (Order refusing to exercise jurisdiction 
under S. 151 is not appealable.) 

(*42) 29 AIR 1942 Pat 195 (195) (DB). (Remand 
under inherent power.) 

(’41) 28 AIR 1941 Lah 419 (420) : ILR (1942) Lah 
212. (Revision lies.) 

(’40) 27 AIR 1940 Bom 10 (11, 12) : ILR (1939) 
Bom 708. (Order refusing to amend decree is not 
appealable.) 

(’40) 27 AIR 1940 Lah 123 (123). 

(’40) 27 AIR 1910 Oudh 387 (390) : 16 Luck 27 
(DB). 

(’40) 15 Luck 448 (449) (DB). (Remand under in¬ 
herent power.) 

(’39) 26 AIR 1939 Lah 508 (508) (DB). 

(’27) 14 AIR 1927 Cal 867 (868) (DB). 
t (’32) 19 AIR 1932 Nag 101 (102) : 28 Nag L R 
83 (DB). 

(’33) 20 AIR 1933 Lah 73 (74). (Injunction under 
inherent powers.) 

(’33) 20 AIR 1933 Lah 135 (135). 

(’83) 20 AIR 1933 Pat 564 (566) (DB). 

(’34) 21 AIR 1934 Lah 79 (80). 

(’34) 21 AIR 1934 Pat 41 (42). (Fraudulent com¬ 
promise set aside under S. 151— No appeal.) 

(’34) 21 AIR 1934 Lah 177 (178). 

C34) 21 AIR 1934 Lah 349 (350). 

(’28) 15 AIR 1928 Lah 802 (803). 

(’30) 17 AIR 1930 Lah 789 (790). 

(’23) 10 AIR 1923 Oudh 177 (179): 26 Oudh Cas 10. 
(*24) 11 AIR 1924 Lah 487 (487). 

(*18) 5 AIR 1918 Pat 505 (505) : 3 Pat L Jour 253 
(DB). 

(’22) 9 AIR 1922 Pat 479 (480): 1 Pat 277 (DB). 
C28) 15 AIR 1928 Lah 414 (418). 

(’23) 10 AIR 1923 Cal 450 (451). 

(•25) 12 AIR 1925 Cal 184 (186). 

(’29) 16 AIR 1929 Lah 884 (885). 

(’30) 17 AIR 1930 Lah 496 (496). 

(’30) 17 AIR 1930 Nag 199 (200): 26 Nag L R 187. 


order. 1 But if such an order amounts to a 

(’31) 18 AIR 1931 Lah 344 (344): 12 Lah 602 (DB). 

(’29) 16 AIR 1929 Lah 245 (245). (Remand under 
Section 151.) 

(’20) 7 AIR 1920 Mad 759 (760) : 60 Ind Cas 609 
(609) (DB). (Do.) 

(’25) 12 AIR 1925 Mad 229 (229) : 48 Mad 713 
(DB). (Do.) 

f (’27) 14 AIR 1927 Mad 335 (336) (DB). (Do.) 

(’27) 14 AIR 1927 Mad 859 (860) (DB). (Do.) 

(’27) 14 AIR 1927 Mad 1190 (1190) (DB). (Do.) 

(’29) 16 AIR 1929 Pat 232 (233) (DB). (Do.) 

(’24) 11 AIR 1924 Rang 177 (177) : 1 Rang 656 
(DB). (Do.) 

(’25) 12 AIR 1925 Pat 336 (336) (DB). (Erroneous 
order of remand — Even though no appeal lay in 
this case the High Court intervened in the exer¬ 
cise of inherent powers.) 

(’35) 37 Pun L R 674 (676). (An order passed by 
a Court reviewing a prior order in exercise of the 
Court’s inherent powers under S. 151, C. P. Code, 
is not open to appeal.) 

(’36) 23 AIR 1936 Lah 212 (213). 

(’39) 26 AIR 1939 All 28 (29). 

(’35) 158 Ind Cas 998 (999) (Nag). 

(’38) 25 AIR 1938 Pesh 81 (82). (Order passed on 
appeal is without jurisdiction and open to further 
appeal or revision.) 

(’36) 23 AIR 1936 Sind 166 (167) : 30 Sind L R 
170 (DB). (Order in exercise of inherent jurisdic¬ 
tion in execution—No appeal lies.) 
f(’37) 24 AIR 1937 Cal 152 (155, 156) : I L R 
(1937) 1 Cal 637 (DB). 

(’35) 22 AIR 1935 Mad 420 (421) (DB). 

(’35) 22 AIR 1935 All 27 (28). 

(’38) 25 AIR 1938 Pat 447 (448). (Third party 
claimant establishing title to property sold in 
execution—Order of Court directing decree-holder 
to restore purchase money to auction purchaser 
comes not under S. 144 but under S. 151 and is 
therefore not appealable.) 

(’36) 23 AIR 1936 Pat 491 (492). (Where the ap¬ 
pellate Court remands the case to be begun as 
de ?iovo, the remand is under S. 151 and not under 
O. 41 R. 23 and no appeal lies from such order of 
remand.) 

(’36) 23 AIR 1936 Pesh 79 (80) (DB). (Order of 
remand by Appellate Court under S. 151, iB not 
decree and hence not appealable.) 

Also see O. 41 R. 23 Note 22. 


4CPC. 81. 
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decree within the definition of S. 2, sub-s. (2), an appeal wiU lie under S. 96. 3 Thus, an orde? 
of remand under S. 151 which amounts to an adjudication under S. 2 (2) is appealable as a 
decree under S. 9G. 3 Where an order is made in execution under s. 151 and such order falls 
within s. 47, an appeal and a second appeal will lie therefrom. 4 An order under s. 151 can 
also be challenged under S. 105 if it affects the decision of the case on the merits but not 
otherwise. 6 

Where the order appealed from is silent as to whether it was passed under S. 151 
or under any other provision of the Code, the Appellate Court must decide the question in 
order to ascertain whether an appeal lies therefrom. 6 Where however the order purports 
to be under an appealable provision, though wrongly, an appeal will lie therefrom. 7 


It has been held by the High Court of Patna, 8 that where an order is made under 
this section, the fact that a jurisdiction analogous to that conferred by an appealable 
provision is exercised, will not render it appealable. The Oudh Chief Court has also held a 
similar view. 9 The High Courts of Calcutta, Madras and Nagpur, 10 on the other hand, 
have come to a contrary conclusion. It is submitted that the last view is not correct 
inasmuch as there can be no right of appeal unless expressly given by statute, and 
there is no appeal from orders under S. 151. In the undermentioned case 11 the Sind 


2. (’36) 23 AIR 1936 Lab 212 (213). 

[See (’40) 27 AIR 1940 Bom 10 (11, 12) : I L R 
(1939) Bom 708. (Order refusing to amend decree 
is not decree and, therefore, not appealable.) 
(’40) 27 AIR 1940 Cal 92 (92) : ILR (1939) 2 
Cal 378 (DB). ( Held , in this case that the order 
did not amount to a decree.)J 

3. (’41) 28 AIR 1941 Cal 446 (447). 

(•40) 27 AIR 1940 Nag 349 (354) : ILR (1940) 
Nag 538 (DB). 

*(’26) 13 AIR 1926 Pat 457 (459): 6 Pat 160 (DB). 
(’27) 14 AIR 1927 Pat 296 (297): 6 Pat 380 (DB). 
(’23) 10 AIR 1923 Cal 606 (607) (DB). (The view 
that the remand order in this case amounted to a 
decree is unsustainable; Per Wookerjee, J.) 

(’28) 15 AIR 1928 Cal 218 (219) (DB). 

(■24) 11 AHt 1924 Mad 778 (779). (Order falling 
under S. 47.) 

(’35) 22 AIR 1935 Pat 49 (51) (DB). (Order of 
remand not amounting to decree—Not appealable.) 
[See also (’30) 17 AIR 1930 Lab 468 (468). 

(’18) 5 AIR 1918 Mad 545 (547) (DB).] 

Also see O. 41 R. 23 Note 22. 

4. (’43) ILR (1943) Kar 245 (249) (DB). 

+ (’33) 20 Am 1933 Mad 399 (400). 

(’37) 24 AIR 1937 Cal 152 (156): ILR (1937) 1 

Cal 637 (DB). . 

(’36) 23 AIR 1936 Lah 725 (727). (In considering 
whether an application is under S. 47 or not a 
Court must examine the substance of the applica¬ 
tion to find out its true nature and should not be 
guided solely by the heading given to it by the 
applicant.) 

(’36) 23 A I R 1936 Mad 636 (638). 

(’35) 22 A I R 1935 All 27 (28). 

5. (’34) 21 A I R 1934 Lah 312 (312). 

6. (’29) 16 A I R 1929 Mad 205 (208). 

(’30) 17 AIR 1930 Mad 158 ( 159 ): 53 Mad 395 (DB). 
(’25) 12 A I R 1925 Pat 760 (761). 

(’26) 13 AIR 1926 Pat 516 (516) (DB). 

(’23) 10 AIR 1923 Mad 331 (331) (DB). (Order was 
deemed to be one under O. 41 R. 23.) 

| (’32) 19 Am 1932 Lah 311 (311). (Lower Court 


remanding a case and refusing refund of Court- 
fees— Held by High Court that remand was under 

Section 151.) ‘ 

[See (’38) 25 AIR 1938 Sind 124(126):ILR(1939) 
Kar 50 (DB). (A plaint returned on the ground 
of pecuniary jurisdiction is also to be considered 
as returned under O. 7 R. 10 and not under 

S. 151_Hence the order returning the plaint on 

this ground for presentation to proper Court is 
appealable.)] 

7. (’28) 15 AIR 1928 Lah 341 (341). 

(’32) 19 AIR 1932 Pat 317 (319): 11 Pat 553(DB). 
(Order passed under Ss. 144 and 151—Really 
under S. 144—Appeal lies.) 

[But see (’40) 27 Am 1940 Nag 349 (351, 352): 
ILR (1940) Nag 538 (DB). (Judge purporting 
to act under O. 41 R. 23—Matter not in fact fal¬ 
ling under the Rule—No appeal—A I R 1936 
Nag 8: 31 Nag L R Sup 72 overruled.)] 

8. (’17) 4 AIR 1917 Pat 495 (496, 497): 2 Pat L 
Jour 361 (DB). (Order for restitution under S. 151 

on the analogy of S. 144.) 

9. (’39) 26 AIR 1939 Oudh 273 (275): 183 Ind Ca s 
709 (710) (DB). (Restitution — Application and 
order thereon not strictly coming under S. 144 
but under S. 151—No appeal lies from such order.) 

10. (’43) 30 A I R 1943 Nag 172 (174). (Orders 
though not strictly under S. 47 or ®* 144 or f; 146 
if passed under those sections read with S. 151 are 

(’41)28 & AIR 1941 Mad 564 (565). (Order for resti¬ 
tution under inherent power.) _ 

(’40) 27 AIR 1940 Nag 349 (352) : ILR (1940) 

Nag 538 (DB). (Obiter.) 

(’27) 14 Am 1927 Cal 285 (286) (DB). 

(’31) 18 AIR 1931 Cal 779 (781) (DB). (AIR 1927 

Cal 285 followed.) /ooo\ , r t w /1Q3Q1 

f’38) 25 AIR 1938 Nag 326 (328) . I LR(1939) 

Nag 350 (DB). (Order for restitution under inhe¬ 
rent power is appealable on analogy of order un 

11?°(’39) 26 AIR 1939 Sind 303 (304): ILR (1939) 
Kar 428 (DB). 
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Judicial Commissioner’s Court held that the nature of an order is not to be determined 
by the provision of law to which it may wrongly have been assigned and that the true test 
is what is the order itself. In that case it was held that where a decree is amended, 
although the Court may purport to act under s. 151 in making the amendment, the 
Appellate Court should deal with the matter as an appeal from the amended decree. 

An order refusing to exercise jurisdiction under this section has been held not to be 
a “judgment” within clause 10 of the Letters Patent (Patna). 12 

10. Revision. — Revision lies from an order under the inherent jurisdiction of 
the Court. 1 Where, however. Court exercises its inherent jurisdiction it will not be 
ordinarily interfered with in revision. 2 Where it refuses to exercise its inherent 
jurisdiction 3 or purports to exercise it in cases in which it has no power to do so 4 revision 
will lie. See also the undermentioned case. 6 

See section 115 for a full discussion. 

11. Limitation. — See Note 2 on Article 181 in the Authors’ Commentaries on the Limitation 
Act, 2nd (1942) Edn. 


152. [New.] Clerical or arithmetical mistakes in judgments, decrees 

Amendment of judg- or orders 3 or errors arising therein from any accidental 
ments, decrees or orders. s ii p or orn i ss j on 3 may a t an y time 8 be corrected by the 

Court either of its own motion 10 or on the application of any of the parties. 

[1882, cf . S. 206, para. 3; 1877, Ss. 204 to 206^ 1859, S. 189 ^Rfs. C., 
O. 28 R. 11; See also S. 153 and O. 6 R. 17.] 


12. t(’33) 20 AIR 1933 Pat 1^9 (141, 142): 12 Pat 
202 (DB). 

i Note 10 

1. (’43) 30 AIR 1943 Oudh 35 (36) (DB). 

(’41) 28 AIR 1941 Lah 419 (420): 1LR (1942) Lah 

212 . 

(’41) 28 AIR 1941 Rang 60 (61) : 1940 Rang L R 
749. 

(’40) 27 AIR 1940 Pat 475 (476). 

2. (’40) 1940 All W R (H C) 62 (63) (DB). (Order 
granting application for revival of suit under 
S- 151 passed following rulings of High Court— 
No interference in revision.) 

(’14) 1 AIR 1914 All 125 (125). 

(’32) 19 AIR 1932 Mad 223 (224). (Quoting wrong 
section should not be taken too much intouccount.) 

(’34) 21 AIR 1934 Cal 780 (781) (1)13). 

(’27) 14 AIR 1927 Cal 420 (421) (DB). 

(’14) 1 AIR 1914 Lah 9 (11): 1914 Pun Re No. 10: 
20 Ind Cas 203 (205) (DB). (Lower Court refused 
to exercise the discretionary power vested in it by 
Section 151.) 

3. (’42) 29 AIR 1912 Bom 306 (307) : ILR (1942) 
Bom 704. 

j'25) 12 AIR 1925 Cal 420 (421) (DB). 

(*34) 21 AIR 1934 Lah 108 (108). (Refusal to order 
restitution.) 

('34) 21 A I R 1934 Mad 84 (84, 85): 57 Mad 542. 

t (’19) 6 AIR 1919 Mad 14 (15). 

(’33) 20 AIR 1933 Lah 50 (51). 

(’23) 10 AIR 1923 Lah 506 (508). (Powers under 


S. 151 are discretionary—High Court will interfere 
only when the order is perverse or illegal.) 

(’37) 2 4 AIR 1937 Lah 894 (895). (Revision lies 
from an order of the Court rejecting an application 
to amend the decree uuder Ss. 151 and 152.) 

4. (’42) 29 AIR 1942 Pat 328 (328). 

(*39) 26 AIR 1939 All 668 (669, 670) (DB). (In¬ 
junction under inherent power, staying suit — 
Order not in accordance with justice, equity and 
good conscience.) 

(’29) 16 AIR 1929 Cal 158 (159) (DB). (Court re¬ 
storing to file dismissed suit.) 

(’30) 17 AIR 1930 Nag 48 (49) : 26 Nag L R 30. 
(Restoration of suit dismissed for default.) 

(’18) 5 AIR 1918 Pat 100 (103) : 4 Pat L Jour 20 
(DB). 

(’35) 22 AIR 1935 Cal 336 (338) : 62 Cal 61 (DB). 
(Order rejecting plaint notappealed against—Court 
has no inherent power to interfere—If lower Court 
interferes. High Court can set aside order in 
revision.) 

[See f (’39) 26 AIR 1939 Sind 137 (142) : I L R 
(1939) Kar 330 (DB). (Judge setting aside order 
of predecessor on ground of error of law.)] 

[See also (’25) 12 AIR 1925 Pat 36 (37) : 3 Pat 
778 (DB).] 

5. (’35) 22 AIR 1935 All 49 (49). (Section 115 
cannot lie applied to cases where the Court has 
considered a matter judicially and has refused to 
exercise its discretion under S. 151 so that no ques¬ 
tion of jurisdiction arises at all.) 
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Synopsis 


1. Legislative changes. 

2. Amendment of judgments, decrees or 

orders. 

3. Clerical or arithmetical mistakes and 

errors arising from accidental slip or 
omission. 

4. Mistakes originating in pleadings. 

5. Mistakes originating anterior to the suit. 

6. Inherent power of the Court to amend 

decrees or orders. 

7. “ May.be corrected.” 

8. “At any time.” 

9. Court by which amendment can be made. 


10. “Of its own motion.” 

11. Who can apply for amendment. 

12. Notice of amendment. 

13. Effect of amendment.. 

14. Amendment and limitation. 

15. Successive applications for amendment-^ 

Res judicata. See S. 11, Note 24. 

16. Consent decree. 

17. Award. 

18. Suit to rectify mistake, if lies. 

19. Appeal. 

20. Revision. 


NOTE to the Synopsis. See the Notes indicated for the following topics : 

Decree affirmed or modified in appeal — If first 


Amendment pending appeal. See Note 9. 

Amendment pending appeal to Privy Council. See 
Note 9. 

Amendment after dismissal of appeal for default. 
See Note 9. 

Amendment of Small Cause Court decree. See 
Note 9. 

Amendment directing payment of interest. See 
Notes 3 and 6. 

Amended decree — Execution — Limitation. See 
Note 14. 

Application, whether should be ipade to same Bench 
of Judges who heard appeal. See Note 9. 


Court can amend. See Note 9. 

Erroneous judgment or decree. See Note 3. 
Extension of time fixed by decree. See Notes 2 and 
3 on S. 148. 

Mistake as to costs. See Note 3. 

Power of executing Court to amend decree. See 
Note 9. 

Powers of successor in office to amend. See Note 9. 
Sale certificate. See Note 5 on S. 153. 

Variance between plaint and decree. See Note 3. 
Which Court to amend on dismissal of appeal. Bee 
Note 9. 


1. Legislative changes. — The third paragraph of S. 206 of the old Code ran 


as follows : 

“ If the decree is found to be at variance with the judgment, or if any clerical or 
arithmetical error be found in the decree, the Court shall, of its own motion pr on 
that of any of the parties, amend the decree so as to bring it into conformity with 
the judgment or to correct such error : provided that reasonable notice has been 
given to the parties or their pleaders of the proposed amendment.” 

The present section differs from the above provision in the following respects : 

(l) It does not provide for amendment where the decree is found to be at 
variance with the judgment. An application to amend the decree, so aa to 
bring it into conformity with the judgment, should, under the present Code, 
be made to the Court in the exercise of its inherent power which is saved 


by S. 151. 

(2) The provision as to errors arising from any accidental slip or omission i3 
new. Section 206 of the former Code referred only to clerical or arithm ™- 
cal errors and errors due to discrepancy between the judgment and decree. 

(S) The present section has omitted the proviso as to notice being given of the 
proposed amendment. 

2. Amendment of judgments, decrees or orders. —- to^save as 

o. 20 R. 3 that a judgment, once signed, cannot afterwards be alters or ^ sba u 

otherwise provided by S. 152 or on review. Order 20 B. 6 prov.des hat decree shaU 
be drawn up so as to agree with the judgment. Reading this section with O 20 
and G, it is clear that as a general rule a judgment, decree or final orier o™ draw £ 
and signed, cannot subsequently be altered, varied or amended in any manner even 
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the consent of the parties. 1 The only exceptions to the general rule are the following : 

(1) Under s. 152 a clerical or arithmetical mistake or an error arising from 

, an accidental slip or omission may be corrected by the Court, 2 even 

though the decree is in conformity with the judgment. 8 

(2) Under the inherent powers of the Court (section 151) a decree which is at 

variance with the judgment can be amended so as to agree with the 

judgment. 4 

(3) A decree or order may be varied or amended in any other case by a review 

of judgment or by an appeal from the decree. 6 

Without correcting the decree itself , the Court may, under O. 20 R. 11 , order that the 
payment under a money decree may be made in instalments. A decree if made ex parte 
may also be set aside by a proceeding under o. 9 R. 13 or a suit in certain circumstances, 
or in appeal or revision. 

Where the Court can amend a decree passed by it, the proper course is to apply 
for amendment and not to appeal. 6 But neglect to apply for amendment does not 
preclude a party from obtaining the same result in appeal. 7 But an amendment should 
not be made if it will have the effect of making the decree differ from the judgment. If 
the same mistakes are made in both the judgment and decree, both should be amended 
and not the decree alone. 8 

A decree may be amended though the applicant’s pleader may have signed the 

decree. 9 


Section 152 — Note 2 

1. See O. 20 R. 3 Note 3. 

2. (’17) 4 AIR 1917 Cal 184 (185) : 44 Cal 28. 

(’23) 10 AIR 1923 Pat 354 (355) : 2 Pat 504 (DB). 
(’13) 1913 Pun Re No. 47 : 17 Ind Cas 418 (418). 
(’13) 20 Ind Cas 3 (5) (DB) (Lali). 

(’23) 10 AIR 1923 Nag 109 (110). 

(’24) 11 AIR 1924 Nag 325 (326). (Suck mistakes 
may be corrected at any time.) 

’22) 9 AIR 1922 Mad 192 (192) (DB). 

’95) 1895 All W N 237 (238). 

’01) 24 Mad 1 (10) : 27 Ind App 197 (PC). 

(’80) 2 All 497 (506) (FB). 

(’23) 10 AIR 1923 Mad 663 (664). 

(’28) 15 AIR 1928 Lah 636 (637). 

(’68) 9 Suth W R 301 (304) (DB). (Clerical mis¬ 
take.) 

(’18) 5 AIR 1918 Mad 422 (424). (Wrong name 
added owing to clerical error.) 

t (’23) 10 AIR 1923 Lah 147 (148,149). (Acci¬ 
dental slip or omission.) 

(’26) 13 AIR 1926 PC 29 (30) : 4 Rang 513 (PC). 
(Mi9-statement of fact due to accidental slip or 
omission—Judgment may be amended — If com¬ 
mitted by High Court then it can be corrected by 
High Court and not by Privy Council.) 
t(’29) 16 AIR 1929 All 337 (337) : 51 All 672. 
(Accidental slip in judgment— Correction may be 
done at any time and in any situation.) 

(’27) 14 AIR 1927 Pat 25 (27) (DB). (Accidental 
omission of direction in judgment.) 

(’16) 2 AIR 1915 All 188 (189) : 37 All 323 (DB). 
(Accidental omission of important thing in judg¬ 
ment.) 

(’17) 4 AIR 1917 Lah 216 (216). 


(’20) 7 AIR 1920 Nag 157 (157). (Application to 
correct the decree in the matter of costs.) 

(•35) 22 AIR 1935 Cal 619 (620): 63 Cal 181 (DB). 
f (’35) 22 AIR 1935 Oudh 92 (93) : 10 Luck 496 
(DB). 

3. (’27) 14 AIR 1927 Mad 435 (436). 

4. See Note 6. 

5. (’80) 2 All 497 (506) (FB). 

(’22) 9 AIR 1922 Mad 192 (192) (DB). 

(’01) 24 Mad 1 (10) : 27 Ind App 197 (PC). 

(’27) 14 AIR 1927 Mad 720 (722). 

(’71) 15 Suth W R 414 (414). (An omission to 
award costs—Review.) 

6 . (’70) 2 N W 1» H C R 184 (184) (DB). 

+ (’76) 25 Suth W R 63 (64). 

(’69) 1 NWPHCR 168 (170) (DB). 

(’81) 1881 All W N 60 (61) (DB). 

(’74) 21 Suth W R 41 (41). 

(’35) 22 AIR 1935 Cal 619 (620): 63 Cal 181 (DB). 
(Omission to appeal does not bar an application 
for amendment.) 

7. (’85) 7 All 606 (611) (FB). 

8 . (’15) 2 AIR 1915 Mad 939 (940). 

f (’ll) 11 Ind Cas 896 (897) (DB) (All). 

(’07) 31 Bom 447 (449) (DB). 

(’71) 15 Suth W It 4 (5) (DB). 

(’39) 41 Pun L R 119 (120). (The Court should not 
refuse to correct the error on the ground that 
since the mistake appears in the judgment, the 
error in the decree is not accidental.) 

[See also (’42) 29 AIR 1942 Oudh 226 (231) : 17 
Luck 739 (DB). (Mistake corrected in judgment 
and the decree also when mistake in judgment 
was sought to be corrected by the applicant.) 

9. (’25) 12 AIR 1925 Oudh 373 (373) (DB). 
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As to the powers of the Court to extend the time fixed by a decree, there is a 
conflict of opinion. See section 148, Notes 2 and 3. ' . • ' ' 

In an application to amend a decree or order under this section, the Court has no 
power to annul the decree or order itself. 10 

See also Notes on Order 20 Rule 6. 


3. Clerical or arithmetical mistakes and errors arising from accidental 
slip or omission. — As has been seen in Note 2, a Court can always correct clerical or 
arithmetical mistakes and errors arising from accidental slip or omission even though the 
decree agrees with the judgment. Thus, where a direction as to costs, 1 or interest, 2 or leave 
to bring a fresh suit, 3 or a provision fixing the period for payment in a redemption decree, 4 
or a relief asked by the plaintiff, 6 is inadvertently omitted, the decree may be amended 
by adding the direction or provision. 

The following are some instances of accidental slips that may be corrected by the 
Court under this section : 

(1) Inadvertently passing a decree for foreclosure instead of one for sale. 6 

(2) Inadvertently recording an order of dismissal instead of an order decreeing 

the suit or appeal. 7 

(3) Inadvertently misdescribing the property covered by the decree or judgment.® 

(4) Judgment accidentally including the property of a stranger. 9 

(5) Passing a personal decree against the legal representatives of a party. 10 

(6) Accidentally entering the name of a deceased party instead of his legal 

representatives who had been brought on the record. 11 

(7) Passing an erroneous order as to costs by oversight. 12 


10. (’19) 6 AIR 1919 Low Bur 151 (153) : 9 Low 
Bur Rul 263. 

Note 3 

1. (’20) 7 AIR 1920 Pat 180 (180). 

(’28) 15 AIR 1928 Lnh 800 (801). 

2. (’10) 37 Cal 623 (625) : 37 Ind App 133 (PC). 
(Privy Council allowed amendment granting sub¬ 
sequent interest to plaintiff in appeal by defendant 
even though there was no cross appeal by former.) 
f (’26) 13 AIR 1926 Oudh 223 (224). 

3. (’73) 20 Suth W R 401 (401). 

4 . (’17) 4 AIR 1917 Oudh 141 (143). 

5. (’30) 17 AIR 1930 Lab 210 (211). 

f (’37) 24 AIR 1937 Oudh 191 (192) : 12 Luck 
759 (DB). (Suit for possession and mesne profits 
— Court accepting oral request to determine mesne 
profits in execution — No mention as to mesne 
profits in judgment and decree—Amendment can 
be granted.) 

6 . (’14) 7 Low Bur Rul 81 (82) : 22 Ind Cas 935 
(936) (DB). 

7. (’15) 2 AIR 1915 All 323 (324). 

(’24) 11 AIR 1924 Oudh 144 (144). 

8 . (’15) 2 AIR 1915 Cal 586 (586) (DB). 

(’18) 5 AIR 1918 All 78 (78) (DB). 

9. (*29) 16 AIR 1929 All 147 (147) : 50 All 859. 

10. (’40) 27 AIR 1910 Cal 202 (203): I L li (1939) 
1 Cal 305. 

(’23) 10 AIR 1923 Bom 414 (415) (DB). (It may be 
amended though the application is made at a 
later stage.) 


(’24) 11 AIR 1924 Lah 621 (622). 
f (’39) 43 Cal W N 490 (492, 493). 

11. (’30) 17 AIR 1930 Sind 96 (96) : 26 Sind L R 
160. 

12. (’01) 1901 All W N 94 (95). 

(’26) 13 AIR 1926 Lah 664 (665). (Order under 
this Section is not appealable.) 

(’12) 15 Ind Cas 910 (910) (DB) (Cal). 

(1893) 1893 App Cas 638 (Wl), Milson v. Carter. 
(’39) 26 AIR 1939 Lah 255 (256). (Suit for accounts 
— Final decree including only costs between 
preliminary and final decrees — Decree can be 
amended so as to include costs prior to prelimi¬ 
nary decree.) 

f (’35) 22 AIR 1935 Oudh 369 (371): 11 Luck 150 

(DB). . 

(’36) 23 AIR 1936 Pesh 196 (197). (An application 
for amendment of a decree is maintainable under 
S. 152, where the question of award of costs is not 
in dispute but only the method of assessment or 
any item awarded is in controversy. NOTE. -This 
case was dissented from in AIR 1940 Lah 182.) 
(’38) 25-AIR 1938 Oudh 7 (8). (Full pleader s fee 
awarded against an admitting defendant contrary 
to rules.) 

[See also (’35) 22 AIR 1935 Cal 619 (620):63 Cal 
181. (If judgment includes costs it means costs 
allowed by rules—If costs which are not per¬ 
missible are inoluded in decree, Court should 
correct decree so as to make it in conformity wi 
the judgment.)] 
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See also the undermentioned cases. 13 

Where by an oversight or accidental slip the name of a wrong person is inserted 
in the decree as the guardian of a minor party, the Patna High Court has held that 
the mistake may be corrected under this section. 14 But where it is not a case of mere 
misdescription but a case of real non-representation of the minors by the proper guardian, 
it is a defect of substance and hence the Madras High Court has held 16 that such a defect 

cannot be cured by substituting the name of the proper guardian under this section. 

% 

Section 152 does not apply where there is no question of clerical or arithmetical 
mistakes or errors arising from accidental slips and omissions, 18 even though the order 
has been passed under an erroneous impression as to the facts of the case. 17 The test to 
determine whether the slip or omission is accidental or not is to see whether the order as 
it stands represents the intention of the Judge at the time he made it, and if it does, then, 
a mistake in it cannot be treated as an accidental slip or omission. 18 An amendment 


13. (*41) 28 AIR 1941 Oudh 344 (347). (Redemp¬ 
tion suit brought with the intention of redeeming 
entire property—Mortgagor wrongly stating in the 
plaint that only half the plot was mortgaged— 
Decree for redemption of half the plot — Held, 
the error could be corrected at any time.) 

C93) 1893 All W N 123 (124) (DB). (Judgment 
decreeing possession—Decree as drawn up, being 
only for establishment of ancestral right—Decree 
can be amended bo as to be brought into accord 
with judgment.) 

(’33) 20 AIR 1933 All 102 (103). (Mortgage suit 

—Omission to specify property in decree—Court 
has power to amend decree.) 

(’33) 20 AIR 1933 All 608 (609). (Decree passed on 
basis of compromise—Defect not detected by any 
one—Court has inherent power to correct mis¬ 
take.) 

('38) 25 AIR 1938 Mad 573 (575) (DB). (Appellate 
Court dismissing suit in toto instead of dismissing 
it only against appealing defendant—Mistake can 
be corrected under 3. 152.) 

(’37) 169 Ind Cas 226 (227) (DB) (Oudh ). {Ex parle 
decree—Judge mentioning O. 17 It 3 instead of 
O. 17 R. 2 in decree — Accidental slip can be 
corrected.) 

(’37) 1937 Mad W N 1013 (1013). (Suit to enforce 
charge—Judgment and decree not in terms of 
O. 34 It. 4 read with O. 34 R. 15 — Judgment 
and decree can be amended.) 

14. (*26) 13 AIR 1926 Pat 564 (565). 

15. (*28) 15 AIR 1928 Mad 1057 (1059). 

16. (’42) 29 AIR 1942 Oudh 189 (193) : 17 Luck 
297 (DB). 

(’42) 29 AIR 1942 Pat 328 (328). (It cannot be in¬ 
voked where the question before the Court is 
more or leBS of a contentious nature.) 

(’41) 28 AIR 1941 Lah 212 (214). (Court reviewing 
judgment suo motu and allowing interest at 9 per 
cent, per annum from 1927—No finding in origi¬ 
nal judgment that plaintiff was entitled to aforesaid 
rent from 1927 — Modification held did not fall 
under S. 152.) 

(’41) 28 AIR 1941 Lah 419 (420) : I L R (1942) 
Lah 212. (Judge instead of passing decree in form 
No. 9 in Appendix D of the Code, deliberately 
passing decree in different form — His successor 
cannot under Ss. 151 and 152 amend decree so as 


to make it in accordance with form No. 9.) 

(’41) 193 Ind Cas 53 (54) (Oudh). (Where there is 
dispute between the parties as regards the inter¬ 
pretation to be placed on the order of the trial 
Court in regard to proportionate costs, held there 
was no clerical or arithmetical mistake apparent 
on the face of the record.) 

(’40) 27 AIR 1940 Lah 182 (182). <ALR 1936 Pesh 
196 dissented from.) 

(’40) 27 AIR 1940 Mad 538 (539). (Court cannot 
rectify decree merely because it was wrong or 
unfair or parties did not realize their rights.) 

(•26) 13 AIR 1926 Oudh 223 (224). (The test is 
whether the order represents the intention of the 
Court at the time.) 

(’09) 33 Bom 216 (218). 

(’15) 2 AIR 1915 All 102 (104). 
f (’31) 18 AIR 1931 All 427 (428) (DB). (Provision 
for sale in final decree under O^ 34 R. 8, cannot 
be annulled by amendment on the ground that 
the preliminary decree does not contain it.) 

(’39) 26 AIR 1939 All 96 (96, 97). (Amending 
decree by reducing decretal amount in light of 
accounts newly filed is not justified under the 
Section.) 

(’35) 22 AIR 19*35 All 841 (841). (Where an entry 
in a decree has been deliberately made by the Court 
after due consideration of the circumstances, no 
matter whether it is right or wrong, it is not an 
error which can be corrected under this Section.) 

(’34) 21 AIR 1934 Lah 735 (736). . 

(’35) 22 AIR 1935 Pesh 104 (106). 

(’32) 19 AIR 1932 Lah 619 (619, 620). (Suit for 
accounts by principal—Preliminary decree direct¬ 
ing plaintiff to apply for appointment of commis¬ 
sioner for taking accounts—Subsequent amendment 
that on plaintiff failing to apply by certain date 
defendant may apply or Court may take steps on 
its own initiative is not competent in law. NOTE.— 
This case is held to be not good law on another 
point in AIR 1942 Lah 81 : I L R (1943) 
Lah 151.) 

17. (’20) 7 AIR 1920 Pat 743 (744): 5 Pat L Jour 
253 (DB). 

[See also (’12) 13 Ind Cas 113 (116) (Mad).] 

18. (’42) 29 AUt 1942 Oudh 226 (229) : 17 Luck 
739 (DB). 
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allowing a correct description of property which completely alters the plaint and the 
decree and the deed on which the plaint is based, cannot be said to be the correction of a 
clerical mistake in the judgment and cannot be allowed. 19 


4. Mistakes originating in pleadings. — A Court can, under s. 152, amend 
clerical errors in a decree although the error may have first occurred in the parties’ 
pleadings and may have been merely copied from them in the decree: it is not necessary 
to first amend the pleadings in such a case. 1 There is, however, a conflict of opinion in 
the Allahabad High Court on this point. One set of cases 2 has taken the view that such 
errors could be amended under this section, while in the undermentioned cas©9 3 it has 
been held that S. 152 is confined to the correction of clerical errors made by the Court 
itself and that it has no concern with the mistakes of parties which are repeated by the 
Court. No reasons are given for thus restricting the scope of s. 152. The language of 
the section does not exclude mistakes copied from pleadings. The latter view cannot be 
accepted as a sound one. 


5. Mistakes originating anterior to the suit. — It has been held by the 
High Courts of Madras 1 and Rangoon 2 and the Chief Court of Oudh 3 that accidental 
mistakes may be amended even though they may have an origin anterior to the suit and 
may have been merely repeated in the decree. Thus, where there is an error in the 
description of* mortgaged property owing to the accidental omission of certain words 4 or 


19. (’34) 21 A IB 1934 All 100 (101) (DB). 

ISee also (*41) 28 AIR 1941 Pat 399 (401) (DB). 
(Amendment of the mortgage decree involving a 
question as to not so much the description of the 
property as the identity of the property actually 
mortgaged, could not be allowed.)] 


Note 4 

1. (’ 14 ) 1 AIR 1914 Mad 297 (297) (DB). (Follow¬ 
ing 16 Mad 424.) 

(’34) 21 AIR 1934 Lah 561 (561). 

(’ 34 ) 21 AIR 1934 Lah 29 (29, 30). 

(•34) 21 AIR 1934 Pat 493 (494): 13 Pat 773 (DB). 
(Misdescription of property in bond repeated in 

(’27^14 ^AIR 1927 Mad 435 (435, 436). 

(•23) 10 AIR 1923 Lah 147 (148). . 

(•21) 8 AIR 1921 Oudh 190 (190). 

(’23) 10 AIR 1923 Pat 218 (218) (DB). 

(’21) 62 Ind Cas 652 (653) (Mad). 

(’09) 5 Nag L R 159 (160): 4 Ind Cas 231 (232). 
(’34) 21 AIR 1934 Oudh 352 (354) : 8 Luok 734. 
(Wrong khasra number of mortgaged property 
repeated in judgment and decree — Plaint, judg¬ 
ment and decree can be amended.) 

(’33) 20 AIR 1933 All 102 (103). (Mortgage suit — 
Particulars of mortgage recited in plaint but pro¬ 
perty not detailed at the foot of plaint—No speci¬ 
fication of property in preliminary and final decrees 

_Decrees can be amended—Amendment of plaint 

not necessary.) 

(’35) 22 AIR 1935 Oudh 92 (93): 10 Luck 496(DB). 
(Misdescription of mortgaged property in P amt 
repeated in preliminary and final decrees — Plaint 
and deoree can be amended.) 

[See also (’42) 29 AIR 1942 Rang 56 (57) (DB). 
(Heading of application by mistake stating appli¬ 
cation to be by A who was dead—Mistake creep¬ 
ing into cause title of order recording adjustment 
_ Seotion 152 applies.) 


(’41) 28 AIR 1941 Pat 399 (400) (DB). (Mortgage 
—Subsequent partition—Mortgagor allotted other 
properties than those mortgaged —Suit on mort¬ 
gage ignoring partition — Decree and sale — 
Obstruction to delivery— Application by decree- 
holder purchaser for amendment of the descrip¬ 
tion of the mortgaged properties in plaint and 
decree and execution petition, sale proclamation 
and sale certificate —Held that no amendment in 
documents following final decree could be made, 
as that would have the effect of bringing to sale 
property which was never put up for sale — But 
amendment of plaint, preliminary and final 
decrees could be made.) 

(’35) 22 AIR 1935 Rang 522 (523). (Property in¬ 
correctly described in plaint, preliminary decree 
and final decree—Amendment can be allowed in 
final decree under inherent power.)] 

2. (’23) 10 AIR 1923 All 349 (350) (DB). 

+ (’14) 1 AIR 1914 All 61 (62). 

(’24) 11 AIR 1924 All 520 (520) (DB). 

(’35) 22 AIR 1935 All 914 (914, 915). (Deoree 
granted on plaint giving wrong name of defendant 
can be amended by the insertion of the name of 
the right person after giving notice to him.) 

3. (’19) 6 AIR 1919 All 264 (265) (DB). 

(’27) 14 AIR 1927 All 585 (585) (DB). (But in a 
fit case the Court may correot the mistake under 

Section 151.) 

(’06) 1906 All W N 220 (220). 

Note 5 


(’41) 28 AIR 1941 Mad 940 (940). (Extent 
lentioned in mortgage deed mistaken.) 

’31) 18 AIR 1931 Mad 260 (263). 

2) 19 AIR 1932 Mad 275(279)(DB). (Decree may 
j amended after rectification of deed in a suit.) 
(’24) 11 AIR 1924 Rang 104 (104). 

(•34) 21 AIR 1934 Oudh 352 (354): 8 Luok 734. 
(’24) 11 AIR 1924 Rang 104 (104). 
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the insertion of a wrong survey number 6 in the mortgage deed and the error is repeated 
in the plaint and the decree, the Court has ample power to rectify the error. The 
Nagpur Judicial Commissioner’s Court, however, is of the view that s. 152 does not apply 
to such a case, and that a suit for rectification would be the appropriate remedy. 6 


6. Inherent power of the Court to amend decrees or orders. — It is a 
cardinal principle of the law of procedure that the decree should agree with the judgment. 
(See o. 20 R. 6.) Hence, even in cases not falling within section 152, a Court has inherent 
power to amend its decree when it is at variance with the judgment. 1 In other words, 
when the decree does not correctly express what was really decided and intended by the 
Court, the Court has an inherent power to amend the decree so as to carry out its own 
meaning. 2 In exercising this power the Court is correcting what is really a mistake of its 


5. (’31) 18 AIR 1931 Mad 260 (263). 

(’32) 19 AIR 1932 Mad 275 (278, 279) (DB). 

6 . (’12) 8 Nag L R 13 (16)»: 14 Ind Cas 407 (409). 

Note 6 

1.*(’10) 37 Cal 649 (657). 

(’32) 19AIR 1932 All 587 (589) : 54 All 800 (DB). 
(’33) 20 AIR 1933 Pat 135 (138). 

(’32) 19 AIR 1932 Oudh 293 (295). 

(’24) 11 AIR 1924 Cal 895 (898) (DB). 

(’25) 12 AIR 1925 Cal 420 (421) (DB). 

(’15) 2 AIR 1915 Cal 586 (586). 

(’14) 1 AIR 1914 Cal 387 (387) (DB). 

(’19) 6 AIR 1919 Lab 30 ( 31 ): 1919 Pun Re No. 92. 
(’06) 1906 Pun L R No. 167. (Where the decree 
doea not agree with the judgment, it can be 
amended under S. 206. NOTE.— Now this will have 
to be done under S. 151 : see Note 1.) 

(’92) 14 All 226 (229) (FB). 

(’73) 20 Suth W R 111 (112) (DB). 

(’66) 6 Suth W R Misc 31 (32) (DB). 

(’ll) 12 Ind Cas 151 (154) (DB) (Cal). 

(’97) 1 Cal W N 65 (67) (DB). 

+ (’88) 12 Bom 174 (183) (DB). 

(’70) 14 Moo Ind App 40 (48) (PC). 

(’98) 22 Bom 370 (374). 

(’92) 16 Bom 404 (407). 

(’02) 4 Bom D R 909 (911). 

(’88) 1888 Pun Re No. 94, page 251 (2o3) (DB). 
(The variance must be patent on the face of the 
document—Decision under S. 206 of the old Code.) 
(’24) 11 AIR 1924 All 818 (821): 46 All 864 (DB). 
(’23) 10 AIR 1923 All 119 (120) (DB). 

(’32) 19 AIR 1932 All 337 (340) : 54 All 490 (DB). 

(Costs awarded in judgment means legal costs 
. Decree including costs covered by Vakil’s fees con¬ 
trary to rules—Amendment obligatory—No appli¬ 
cation for amendment is necessary-—Plea of lache3 
not available against such application.) 

(’29) 16 AIR 1929 Lah 664 (664) (DB). 

('ll) 11 Ind Cas 102 (104) (DB) (Cal). 

(’12) 17 Ind Cas 279 (280) (DB) (Cal). 

(’17) 4 AIR 1917 Pat 396 (397) (DB). 
t (’17) 4 AIR 1917 All 443 (445): 38 All 398 (DB). 
(Court ought to frame final decree in accordance 
with preliminary decree.) 
t('14) 1 AIR 1914 Cal 220 (221) (DB). 

(’16) 3 AIR 1916 Lah 350 (351) (DB). 

(’28) 15 AIR 1928 Rang 215 (216) (DB). 

(’97) 24 Cal 759 (762) (DB). . 

(’16) 3 AIR 1916 Pat 45 (46) (DB). (Preliminary 


decree for partition—Name of one cosharer omitted 

_Deoree amended so as to briDgitinto conformity 

with pleadings.) 

(’35) 22 A I R 1935 Cal 619 (620) : 63 Cal 181. 
(Where the judgment awards costs to a party it 
implies costs allowed by the rules—If the decree 
includes costs which are not permissible under the 
rules, the decree is not in accordance with the 
judgment and does not correctly state what the 
Court intended—It is therefore the duty of the 
Court to correct it so as to make it in conformity 
with the judgment.) 

(’37) 24 AIR 1937 Cal 96 (98) (DB). (Judgment 
directing that costs of appeal would be costs in suit 

_Decree providing that costs of original hearing 

and of retrial ordered thereby, as well as costs of 
appeal to abide result of trial—Decree could be 

amended to agree with judgment.) ,_„ 

(’38) 25 AIR 1938 Lah 188(190, 191): ILR (1938) 
Lah 148 (DB). (Judgment imposing personal liabi¬ 
lity for costs on mortgagor—Decree drawn up in 
usual form and making no mention of such liabi¬ 
lity_Decree can be amended and brought into 

conformity with judgment.) 

rSce also (’15) 2 AIR 1915 All 351 (352).] 

2. (’24) 11 AIR 1924 All 690 (690) (DB). 

+ (’31) 18 AIR 1931 P C 104 (106) : 58 Ind App 
141 : 58 Cal 1281 (PC). (Amendment by Privy 
Council of its order.) 

(•17) 4 AIR 1917 Lah 216 (216). (Judge has power 
to avoid reductio ad absurdum.) 

4 (-16) 3 AIR 1916 All 207 (210) (DB). 

(’31) 18 AIR 1931 Oudh 422 (424) (DB). 

(’26) 13 AIR 1926 Lah 499 (501): 8 Lah 161 (DB). 
(Name of party omitted in decree — Amendment 

lies _Court has inherent power.) 

(*401 27 AIR 1940 Cal 202(204):ILR(1939) 1 Cal 305. 
(Ob c ervations of Bowen, L.J., in(1885)30 ChD 239, 
In re Swire; Mellor v. Swire quoted with approval.) 
(* 35 ) 22 AIR 1935 Bom 75 (75, 76) : 50 Bom 153 
(DB). (Decree drawn up in terms of interlocutory 
application instead of according to final order 
owing to mistake on part of ministerial servant— 
Court has inherent power to amend decree.) 

(■35) 22 AIR 1935 Oudh 461 (402) : 11 Luck 413. 
(Amendment may be made even after limitation 
for appeal from decree has expired.) 

(•35) 22 AIR 1935 Cal 619 (620): 63 Cal 181. (Pro¬ 
vided amendment can ho made without injustice 
or in terms which preclude injustice.) 

[See also (’88) 12 Bom 174 (183). 


1C PC. 82. 
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ministerial officers by whom the decree or order was drawn up. In In re Swire; Mellor 

v. Swire, 3 Lindley, L. J., said : * ' . 1 

“ This case has raised a discussion of some importance, because it was contended that when once 
the order of the Court was passed and entered it could not be put right, even although as drawn it 
did not express the order as intended to be made. I protest against any such notion. There is no such 
magic in passing and entering an order as to deprive the Court of jurisdiction to make its own 
records true, and if an order as passed and entered does not express the real order of the Court, it 
would, as it appears to me, be shocking to say that the party aggrieved cannot come here to have the 
record set right, but must go to the House of Lords by way of appeal.” 

And Bowen, L. J., said : 

“ Every Court has inherent power over its own records so long as those records are within its 
power, and it can set right any mistake in them. It seems to me that it would be prefectly shocking 
if the Court could not rectify an error which is really the error of its own minister. An order, as it 
seems to me, even when passed and entered, may be amended by the Court as to carry out the 
intention and express the meaning of the Court at the time when the order was made, provided the 
amendment be made without injustice or on terms which preclude injustice. 


Thus, where P sues Q and R for a certain sum and judgment is given in favour of P as 
prayed’ but the decree as drawn up makes the amount payable by Q alone, the Court can 
amend the decree so as to bring it in conformity with the judgment. 4 Similarly, where 
the judgment gives a mortgage decree in favour of the plaintiff but the decree is wrongly 
drafted so as to give the decree-holder only a charge on the property, the decree may be 

amended so as to agree with the judgment. 6 

Where an order which had been dictated but which had been intended to be 
reconsidered was signed inadvertently, the High Court of Allahabad set aside the order 

under its inherent powers. 6 

But where the decree as drafted is in accordance with the intention of the judgmen 
and there is no clerical or arithmetical mistake or accidental slip or omission, the Court 
has no power, either under S. 152 or under its inherent jurisdiction, to amend it and this 

' (’13) 19 Ind Cfis 916 (917) (Cal). (Following (1882) C27) 14 AIR 1927 Lah^403 (404)^ ^~ 

7 AppCas34, Lawrie v. Lees and (1892) App Cas ( ) A l92? Cal 2 03 (206) (DB). (Arithme- 

:.. sssssrisrsW 

3.*U886) 30 Ch D 239 (246), 7n « Swire; Mellor ameodmen^bn^^wo^ppeal.) 

Is^Zlo C26) 43 AIR 1926 P O 136 ,143) (PC). VS S 

((1885) 30 Ch D 239 (246), In re Swire; Mellor v. ( 13) 7 Sind U 

Swire; observation of Bowen, L. J. quoted with P ^ Ind Cas 737 (738 ) (Lah). 

4 . 75^5 Mad 403 (404) (DB). (And the matter WW 654 (DB). 

5*716)7 Tld^ieuL 520 ,521) (DB). « “^7 (380, (DB). ( 

6 . (’33) 20 AIR 1933 All 49 (49). j j n m / 123 ) (DB). (Interest not granted 

7. (M2) 29 AIR 1942 Pat 328 (328). ( A PPl>^.hty ( 93) f ± me * l _ Deore e cannot beamended 
— Question of contentious nature-S. 152 cannot by decree or j k 

be invoked — Execution sale — Question whether y ^ 337 p B j_ 

description of property by khewat numbers or s ( ) A [j W N 72 (73) (DB). 

description by area should prevail—Question cann t ( ) 312 ( 313 ). 

be dealt with under Ss. 151 and 152 - It can be (39 26 Am ^ ^ ^ (187> 18 8 ). 

decided in separate suit.) . . /. 36 \ 2 3 AIR 1936 Oudh 81 (83)(DB). (Preliminary 

(’40) 27 AIR 1940 Oudh 298 (301) (DB). (Error in 1 t * decree providing that the plaintiff was 
opinion of trial Court not being one arising from ™ it £ d g to app i y for personal decree in case ofdefi- 
accidental slip or omission - Error due to negli- \ h *l a \ e proC eed 3 of the mortgaged pre¬ 
sence of purties-Refusal to amend held, proper.) 6 the deC ree is allowed to stand and is not 

(’27) 14 AIR 1927 Fat.405. (406) against, it cannot be amended by the 

(’30) 17 AIR 1930 Lah 589 (591). “ 
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is so even if the judgment itself is erroneous in law 8 and the error is apparent on the face 
of the judgment. 9 Thus, where a judgment is passed against G and the decree agrees with 
the judgment, it cannot be amended so as to convert it into a decree against G and 
another person. 10 The High Court or Federal Court has no power under S. 151 or s. 152 to 
vacate the certificate granted under s. 205 of the Government of India Act which was 
correct at the time it was given, because of some subsequent event. 11 

7. “May .... be corrected.’ * — The amendment of accidental mistakes 
under this section cannot be claimed by any party as of right . The matter is left to the 
discretion of the Court to be exercised in view of the peculiar facts of each case. 1 But the 
Calcutta High Court has, in the undermentioned case, 2 held that the word “may'’ in S. 152 
does not make it discretionary with the Court to order the correction but merely enlarges 
the powers of the Court by providing that such correction can be done at any time. It was, 
however, conceded in that case that the amendment may be refused when it offended 
against the principles of equity, for instance, where the interest of a bona fide purchaser 
for value without notice will be jeopardised by the amendment. In a later case of the 
same High Court, 3 Suhrawardy, J., adhered to the view taken in the case and further held 
that where the decree was not in conformity with the judgment owing to an error of the 
Court, it was incumbent on the Court to order its amendment without regard to any 
laches on the part of the parties. Graham, J., on the other hand, held that the matter is 
one of discretion to be exercised in view of the particular facts of each case. In a still 
later case, 4 the same High Court held that a decree could be brought into conformity with 
the judgment even after the lapse of years and that the only limitation is that the Court may 
deem it inexpedient or inequitable to exercise its power where third parties have acquired 
rights bona fide, under the erroneous decree. The Chief Court of Oudh has held that 
unless it will be inequitable to do so, mistakes in judgments due to accidental slips or 
omissions should be corrected. 6 


8 . “At any time.” _ It is a general principle that rules of limitation are 

applicable to acts to be performed by litigants and not to acts which the Court may or 
---- " " 

certificate of fitness to appeal to Federal Court was 


omission of the provision for the personal decree 
because such provision amounts to an adjudication 
on the rights of the parties.) 

(’38) 25 AIR 1938 Lah 331 (332, 333). 

[See ('40) 27 AIR 1940 Mad 29 (30) (DB). (Decree 
following judgment and silent with respect to 
payment of further interest from date of deoree 
to date of payment — Omission even if accidental 
cannot be rectified — In such cases, the interest 
must, under S. 34 (2), be deemed to have been 
refused.)] 

Also see S. 151, Note 2. 

8. (’41) 28 AIR 1941 Lah 419 (420) : ILR (1942) 
Lah 212. (Judge instead of passing decree in form 
No. 9 of Appendix D of the Code, deliberately pas¬ 
sing decree in different form.) 

t(’17) 4 AIR 1917 Mad 290 (291. 292) (DB). 

9. (’24) 11 AIR 1924 Mad 225 (226). 

(’17) 4 AIR 1917 Mad 290 (290. 291) (DB). 

10. (’17) 4 AIR 1917 All 16G (167) (DB). 

('16) 3 AIR 1916 Pat 45 (16) (DB). 

11. (’40) 27 AIR 1910 F C 7 (8) : ILR(1940)Kar 
F C 45 : 1910 F CR 31 (FC). (Subsequent to 
the granting of certificate, S. 11 of Bihur Money¬ 
lenders’ Act, VII of 1938, in respect of which the 


granted, was repealed— Held , the certificate Could 
not be vacated by the High Court or the Federal 
Court.) 

Note 7 

1. (’23) 10 AIR 1923 Mad 57 (57) (DB). 

(•33) 20 AIR 1933 Oudh 425 (425). 

(’33) 20 AIR 1933 Oudh 466 (468): 9 Luck 90 (DB). 
f (*33) 20 AIR 1933 Oudh 529 (530) : 9 Luck 162 
(DB). 

(•33) 142 Ind Cas 880 (882) (DB) (Nag). 

(’25) 12 AIR 1925 All 187 (188) : 47 All 44 (DB). 

(’25) 12 AIR 1925 All 556 (556) (DB). 

(•35) 22 AIR 1935 Oudh 369 (371) : 11 Luck 160 
(DB). 

(’38) 25 AIR 1938 Lah 4 (6). 

(’37) 24 AIR 1937 Lah 894 (895). 

2. t (“24) 11 AIR 1924 Cal 895 (897) (DB). 

Also see S. 115, Note 21. 

3. (’32) 19 AIR 1932 Cal 563 (564, 666, 567). 

4. (’40) 44 Cal W N 708 (708) (DB). (Delay—Third 
party acquiring interest in decreo—Its subsequent 
amendment not permissible.) 

(’33) 20 AIR 1933 Cal 627 (029) : 60 Cal 753 (DB). 

5. (’42) 29 AIR 1942 Oudh 226 (230) : 17 Luok 
739 IDB). 
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has to perform suo motu. 1 An amendment under this section falls within the latter class 
of acts and there is consequently no limitation for an application for amendment under 
this section. 2 The amendment can be made at any time? But where satisfaction of a 
decree has been entered up the Court is functus officio and has no power to amend the 
decree. An order for amendment in such a case is a mere nullity unless steps are taken 
to set aside the order recording satisfaction. 4 

Similarly, where third parties have acquired rights under the erroneous decree, for 
valuable consideration and in ignorance of the error in the decree, no amendment should 
be allowed so as to prejudice their rights. 5 The reason is that it would be inequitable to 
allow amendment of the decree in such a case. 6 Laches may also, in the particular 
circumstances of a case, disentitle a party to relief by way of amendment of a decree. 7 


See also Note 7. 


Note 8 

1. f (’86) 8 All 519 (533, 534) (DB). (The mere 
fact that one of the parties has made an applica¬ 
tion under this section, will not render the act of 
the Court subject to the rule of limitation.) 

(’87) 11 Bom 284 (285) (DB). 

(’13) 7 Sind L R 53 : 21 Ind Cas 540 (541) 
(DB). 

2. (’29) 16 AIR 1929 Oudh 385 (388) : 4 Luck 562 

(FB). 

(’21) 8 AIR 1921 Pat 491 (494). 

(’24) 11 AIR 1924 Oudh 408 (409). 

(’24) 11 AIR 1924 Oudh 144 (144). 

(’24) 11 AIR 1924 Cal 895 (899) (DB). 

(’82) 4 Mad 172 (173) (DB). 

(’97) 1897 Pun Re No. 12, p. 49 (50). 

(’87) 10 Mad 51 (52) (DB). 

(’08) 11 Oudh Cas 208 (211). 

(’69) 12 A Suth 4 W 3 B 5 65 (66) (DB). (Review—Limita¬ 
tion does not apply.) 

(’94) 21 Cal 259 (261) (DB). 

f’37) 24 AIR 1937 Lah 894 (895). 

+ (’37) 41 Cal W N 1330 (1331) (DB). 

3 . (’42) 29 AIR 1942 Oudh 226 (230) : 17 Luck 
739 (DB). (Amendment can be allowed even if the 
application for it is made after the expiry of the 
period of limitation for the filing of an appeal by 
the opposite party.) 

(’ 41 ) 28 AIR 1941 Oudh 344 (348). (Lapse of time, 
however considerable, is no bar to the correction of 
errors under S. 151 or S. 152.) 

(’21) 8 AIR 1921 Oudh 190 (190). 

(’29) 16 AIR 1929 All 337 (337) : 51 All 672. 
(1892) 1892 App Cas 547 (564), Hatton v. Harris. 

(Deoree amended after 39 years.) 
f (’88) 12 Bom 174 (183) (DB). (Decree amended 

after 10 years.) 4 

(’91) 14 Mad 150 (152) (DB). (Amendment after 

execution.) _ 4 

(’24) 11 AIR 1924 All 690 (690). 

(’23) 10 AIR 1923 Bom 414 (415) (DB). (Late stage 

of the proceeding.) 

(’27) 14 AIR 1927 Rang 57 (o7) : 4 Rang 347 (DB). 

(Omission to appeal does not bar application.) 

(’25) 12 AIR 1925 Oudh 418 (419). (Section 151 

+ (’11) 39 Cal 265 : 12 Ind Cas 151 (154) (DB). 
(’94) 17 Mad 67 (69) (DB). 


(’14) 1 AIR 1914 Sind 40 (41) : 8 Sind L R 28 
(DB). 

(’16) 3 AIR 1916 Mad 908 (908). (Pending second 
appeal—S. 151.) 

(’39) 26 AIR 1939 Bom 389 (390) : 41 Bom L R 
800 (802). 

(’29) 16 AIR 1929 Mad 830 (832). 

(’39) 43 Cal W N 490 (492). 

4. (’25) 12 AIR 1925 All 556 (556) (DB). 
f (’26) 13 AIR 1926 Mad 516 (517). 

(’02) 12 Mad L Jour 96 (97) (DB). 

[But see (’41) 28 AIR 1941 Oudh 344 (348). 
(The fact that the decree has been satisfied and 
the Court has become functus officio does not 
necessarily preclude amendment.)] 

5. (’40) 44 Cal W N 708 (708) (DB). (Assignment 
of decree in favour of third party.) 

(’23) 10 AIR 1923 Mad 57 (57) (DB). 

(’24) 11 AIR 1924 Cal 895 (897) (DB). 

(’25) 12 AIR 1925 Bom 389 (390) (DB). 

+ (’ll) 39 Cal 265 (276) : 12 Ind Cas 151 (155) 
(DB). (But this principle has no application in 
cases of assignments of decrees.) 

(’24) 11 AIR 1924 Oudh 408 (410). 

(’39) 26 AIR 1939 Bom 389 (391) : 41 Bom L R 
800 (804, 805). 

(’37) 41 Cal W N 1330 (1331) (DB). 

6. (’24) 11 AIR 1924 Cal 895 (897) (DB). 

[See also (’37) 24 AIR 1937 Oudh 217 (220) : 13 
Luck 101 (FB). (Deoree subsequently amended 
cannot be allowed to operate retrospectively so as 
to affect rights of purchaser for value without 

7 . n (’ 41 ) 28 AIR 1941 Oudh 344 (348). (Under the 
particular circumstances it was held that the ap¬ 
plicant was not guilty of negligence so as to be 
disentitled to amendment.) 

(’40) 27 AIR 1940 Lah 182 (182). 

(’25) 12 AIR 1925 All 187 (188) : 47 All 44 (DB). 

(’28) 15 AIR 1928 Nag 149 (149). 

(*29) 16 AIR 1929 Cal 676 (679) : 57 Cal 549 (DB). 

( + ^|): 36 cal W N 

(’37/ 24 3 AIR 4 i 9*37 OU 96 (99)(DB) (Applicant not 
' appearing in appeal whioh resulted in deoree and 
hence having no knowledge of/discrepancy between 
judgment and deoree—Delay m makmg applica¬ 
tion for amendment _ Delay held not fatal to 
granting oPapplication.) 
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9. Court by which amendment can be made. — Unless and until a decree 
is superseded in appeal or revision, the Court which passed it is entitled to amend it under 
this section . 1 Where an appeal or revision has been preferred from the decree, the power 
of the Court of first instance to amend the decree depends on the question whether the 
decree has been superseded by the appellate decree or is left intact. Where the decree of 
the lower Court is confirmed , reversed or varied , it is superseded by the decree of the 
Appellate Court, and the only Court that can amend the decree thereafter is the Appellate 
Court . 2 But where the decree of the lower Court is left intact, as for instance, where an 
appeal or revision is dismissed in limine , 3 or for default , 4 or where the amendment relates 
to a portion of the decree which is outside the scope of the appeal 6 or where the appeal is 
withdrawn . 0 the lower Court is entitled to amend the decree. It was held by the High 


Court of Allahabad in the undermentioned 

(’37) 41 Cal W N 1330 (1331) (DB). (Under the 
circumstances of the case it was held that the ap¬ 
plicant was under no obligation to satisfy the 
Court that there were no laches on his part.) 

(’35) 37 Pun L R 623 (623). (Application to correct 
clerical error as to costs refused on ground of 
laches.) 

Also see S. 115 Note 21. 

[See however (’42) 29|AIR 1942 Oudh 226(230): 
17 Luck 739 (DB). (Where the mistake sought to 
be corrected by the application for amendment is 
not onemade by a party but by the Court, no 
question of laches can arise.)] 

Note 9 

1. (’85) 1885 All W N 325 (326). (Execution Court 
cannot add to or alter decree.) 

(1864) 1 Suth W R Misc 8 (8) (DB). 

(’70) 13 Suth W R 330 (330) (DB). 

(’91) 13 All 124 (126) (DB). 

(’22) 9 AIR 1922 Mad 186 (186) (DB). (Transfer of 
application for amendment to another Court is not 
proper.) 

2. (’41) 28 AIR 1941 Mad 123 (125). (When -on 
appeal abates so far as one of the respondents is 
concerned but is decided on the merits so far as the 
other respondents are concerned, a subsequent 
application for amendment of the decree under 

3. 152, C. P. Code, at the instance of the legal 
representatives of the deceased respondent must be 
made in the Appellate Court and not in the trial 
Court.) 

(•10) 32 All 295 (300) : 37 Ind App 70 (PC). 

(’93) 6 C P L It 142 (143). 

(’93-1900) 1893-1900 Low Bur Rul 449. 

(’10) 5 Ind Cas 304 (304) (DB) (Cal). 

+ (’10) 5 Ind Cas 261 (262) (DB) (Cal). 

(’89) 11 All 314 (318) (FB). 

(’14) 1 AIR 1914 Mad 99 (100) (DB). 

(’14) 1 AIR 1914 Oudh 332 (333). 

(’96) 1896 Pun Re No. 32, page 89 (91) (DB). 

(’18) 5 AIR 1918 Cal 133 (131) (DB.) 

(’17) 4 AIR 1917 All 417 (418) (DB). 

(’13) 7 Sind L It 53 (54):21 Ind Cas 540(541) (DB). 
(’17) 4 AIR 1917 Mad 589 (589). 

(’16) 3 AIR 1916 Mad 1202 (1202) (DB). 

('ll) 12 Ind Cas 139 (139) (DB) (Mad). 

+ (’ll) 12 Ind Cas 669 (672) (DB) (Cal). 

(’15) 2 AIR 1915 Mad 1068 (1068). 

(’25) 12 AIR 1925 Mad 735 (735). 

(’27) 14 AIR 1927 Rang 57 (58): 4 Rang 347 (DB). 


case 7 that the words “at any time” have a 


(’21) 8 AIR 1921 Upp Bur 5 (6):4 Upp Bur Bull. 
(’29) 16 AIR 1929 Rang 158(159): 7 Rang 88 (DB). 
(’31) 18 AIR 1931 Rangl53(l54):9 Rang 186 (DB). 
(’30) 17 AIR 1930 Nag 138 (138) (DB). 

(’29) 16 AIR 1929 Mad 830 (831). 

(’21) 8 AIR 1921 All 130 (130, 131). 

(1900) 1900 Pun Re No. 59, page 231 (232) (DB). 
(’95) 18 Mad 214 (216) (FB). (Overruling 9 Mad 354.) 
(’94) 18 Bom 542 (545) (DB). 

(’10) 5 Ind Cas 723 (725) (DB) (Cal). 

(’07) 6 Cal L Jour 542 (543) (DB). 

(’18) 5 AIR 1918 All 341 (342). 

*(’89) 11 All 267 (274) (FB). 

(’38) 25 AIR 1938 Lah 4 (6). 

(•35) 22 AIR 1935 Cal 619 (620): 63 Cal 181 (DB). 

[See also (’41) 193 Ind Cas 53 (54) (Oudh).] 

Also see O. 41 R. 11 Note 9. 

The following cases to the contrary are not 
good law especially in view of the Privy Council 
decision in 32 All 295 : 37 Ind App 70 (PC) cited 
above: 

(’88) 10 All 51 (54). 

(’69) 11 Beng L R 367 n. 

(’69) 11 Beng L R 368n. (But executing Court can¬ 
not question validity of decree on the ground that 
it was amended by lower Court after it had been 
confirmed in appeal.) 

(’74) 21 Suth W R 41 (41). (Decree of trial Court 
affirmed by lower Appellate Court—Application 
for amendment must be made to the lower Appel¬ 
late Court and not to the High Court.) 

(’70) 14 Suth W R 26 (26). 

ISee (’89) 9 Cal W N 605 (608).] 

3. (’12) 16 Ind Cas 933 (933) (DB) (Mad). (Appeal 
dismissed on the ground that no appeal lay.) 

+ (’32) 19 AIR 1932 Pat 238 (240):11 Pat 109 (DB). 
(’20) 7 AIR 1920 Lah 321(322) : 1 Lah 312. (Revi¬ 
sion dismissed — Application to amend should bo 
made to the Small Cause Court.) 

(’35) 22 AIR 1935 Pesh 91 (92). 

4. (’25) 12 AIR 1925 All 556 (556) (DB). 

(’17) 4 AIR 1917 Nag 24 (24). 

5. (’20) 7 AIR 1920 Cal 286 (286) (DB). 

[See also (’33) 20 AIR 1933 Cal 335(336): 36 Cal 
W N 665(667). (Decreeconfirmed by Privy Council 
— Clerical mistake discovered subsequently as to 
double payment of court-fees — High Court can 
correct.)] 

6. (’28) 15 AIR 1928 All 679 (680): 50 All 608 (DB). 

7. (’34) 21 AIR 1934 All 971 (972). 
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special significance and provide for amendment by the lower Court even where Its decree 
has merged in the decree of the Appellate Court. 

There is a conflict of opinion as to the effect of a dismissal of ,an appeal under 
O. 41 R. ll of the Code and as to whether after such dismissal the decree can be amended 
by the lower Court or can be amended only by the Appellate Court. For a discussion of 
the question, see Notes on o. 41 R. ll. 

Amendment pending appeal against decree — From what has been said above, 
it is clear that an amendment can be made by the Court which passed the decree even 
when an appeal against the decree is pending in a superior Court. 8 But the Appellate 
Court can also amend the lower Court’s decree under s. 152 read with S. 107 (2). 9 

Power of executing Court to amend — An executing Court has no power, as 
such, to amend the decree. It cannot go behind the decree but must take the decree as it 
stands. 10 The proper course is to apply to the Court which passed the decree for 
amendment, and not to the executing Court. 11 But where the executing Court and the 
Court which passed the decree are one and the same, the Court can amend the decree in 
the course of the execution. 12 

Power of successor in office to amend — The successor in office of a Judge 
can correct a clerical mistake in the order passed by his predecessor. The word used in 
S. 152 is 4, Court” and not “Judge” and the “Court” must mean the Court whoever be the 
presiding Judge. 13 The power given by this section is wider than that conferred under 
O. 47 R. 2 on the successor of a Court passing an order. 1 * _ 

♦ (’12) 15 Ind Cas 719 (720) (DB) (Cal). 

(’77) 3 Cal 161 (170) : 4 Ind App 137 (PC). 

(’82) 8 Cal 332 (335, 336) : 9 Ind App 1 (PC). 

(’01) 28 Cal 353 (361) i 28 Ind App 57 (PC). 

(1900) 27 Cal 951 (967) : 27 Ind App 110 (PC). 

(’09) 3 Sind L R 137 (139) : 4 Ind Cas 479 (480) 
(DB). 

(’70) 2NWPHCR 59 (60) (DB). 

(’70) 2NWPHCR 184 (185) (DB). 
f (’35) 22 AIR 1935 Cal G19 (620) : 63 Cal 181 

[Sei (’35) 22 AIR 1935 Mad 429 (430). (Order in 
execution cannot amount to amendment ot decree 
or modification of its terms.)] 

[See also (’87) 1887 Pun Re No. 67, p. 138 (140).] 

Also see S. 38, Note 8. 

11. (’40) 27 AIR 1940 Bom 10 (11) : I L R (1939) 
Bom 708. 

('ll) 9 Ind Cas 433 (434) (Oudh). 
f (’89) 1889 Pun Re No. 78, p. 294. 

(’87) 1887 Pun Re No. 61, p. 121 (124). 

12. (’35) 22 AIR 1935 Cal 619 (620) : 63 Cal 181 
(DB). (AIR 1933 Cal 627: 60 Cal 753 followed.) 

(•40) 27 AIR 1940Cal 202 (203): IL R (1939) 1 Cal 
305 : 43 Cal W N 490 (493). (The omission to raise 
an objection to the form of decree in previous 
execution application does not operate as res 

isce'aUol' 33) 20 AIR 1933 Bom 200 (202).] 

13. (’21) 8 AIR 1921 Pat 306 (307). 

(’20) 7 AIR 1920 All 64 (65). 

(’10) 5 Ind Cas 723 (724) (DB) (Cal). (The settled 
practice of the High Court is to allow applications 
of this character to be made to the Division Bench 
in charge of the group to which the oaso belongs.) 

f (’89) 11 All 267 (293) (FB). 

14 (’32) 19 AIR 1932 Pat 321 (322). 


8. (’18) 5 AIR 1918 Mad 295 (296). 

(’14) 1 AIR 1914 Cal 220 (221) (DB). 

(’ll) 12 Ind Cas 669 (672) (DB) (Cal). (Lower 
Court’s control over its decree does not come to an 
end on the filing of an appeal.) 

(’24) 11 AIR 1924 Pat 528 (528) (DB). 

(’26) 13 AIR 1926 All 304 (304) : 48 All 224. . 

(’24) 11 AIR 1924 All 127 (127) (DB). 

(’31) 18 AIR 1931 All 766 (766) (DB). 

(’94) 21 Cal 476 (479) (DB). (The matter was left 
to the Appellate Court in the peculiar circumstan¬ 
ces of the case.) ... 

« NOTE._The language of the decision in AIR 1916 

All 170 (FB) would seem to lay down a contrary 
view but the real decision in the case :s quite 
different, namely that after a decree is drawn up, it 
cannot be altered on the ground that it is erroneous 

in law. • ,_ 

[See also (’32) 19 AIR 1932 Oudh 291 (293) : 8 

Luck 93.] 

Also see O. 45 R. 13 Note 12. 

9. (’41) 28 AIR 1941 All 277 (278) : I L R (1941) 
All 360 (DB). (Though appeal on merits is held 

to be incompetent.) 

(’28) 15 AIR 1928 All 458 (459) (DB). 

(’23) 10 AIR 1923 All 358 (360) : 45 All 53 (DB). 

(Error in calculating amount.) 

(’75) 1 Bom 1 (6, 7) (DB). (Clerical error in decree 
ordered to be amended at hearing of appeal.) 

[See (’34) 21 AIR 1934 Pat 146 (147). (Decree can¬ 
not he amended in appeal arising from proceed¬ 
ings for execution of the decree.)] 

[See also (’ll) 10 Ind Cas 96 (97) (Mad.) (Appeal 
dismissed for default — Appellate Court corrected 
the lower Court’s decree.)] 

10. (’40) 27 AIR 1910 Bom 10 (11) : ILR (1939) 
Bom 708. 
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Transfer of business — On the transfer of the business of one Court to another 
Court, the latter can amend judgments, decrees and orders passed by the former Court. 16 

See also the undermentioned case. 16 

10- “Of its own motion.” — Under this section the Court can amend a decree 
of its own motion. 1 

11 . Who can apply for amendment. — The section expressly says “or on 
the application of any of the parties." A person not a party to the suit has therefore no 
right to apply for amendment of the decree. 1 But an assignee of a decree may apply for 
amendment under this section. 2 It has been held by the Chief Court of Oudh that as the 
Court can correct a mistake even of its own motion, it is not necessary that the applicant 
for amendment should have been a party to the suit. 3 Where an appeal abates so far a3 
one of the respondents is concerned but is decided on the merits as against the other, 
it has been held that the Appellate Court has the power to carry out the necessary 
amendment of the decree at the instance of the legal representative of the deceased 
respondent. 4 

12. Notice of amendment. —The third paragraph of 6. 206 of the Code of 1882 
insisted on notice being given to the opposite party before a decree was amended under 
the section. 1 The present section does not require any notice to be given. But it would be 
unfair for a decree to bo amended without an opportunity being given to the party against 
whom the amendment will operate, to show cause against it. 2 When an amendment is 
ordered in this manner, the aggrieved party may apply for a review of the order 3 or under 
section 151 to set aside the amendment. 4 

It has been held that whore a plaintiff applies for the amendment of a decree on 
the ground that by an accidental slip he mentioned in his plaint the name of a wrong 
person as the defendant which name has been repeated in the decree, and asking that the 
decree should be amended by the insertion of the name of the right person, it is open to 
the Court to amend the decree as prayed for after giving notice to the person whose name 
is sought to be inserted as that of the defendant and giving him an opportunity to show 
that the mistake is not accidental or clerical. 6 

15. (’42) 29 AIR 1942 Oudh 226 (229): 17 Luck 739 
(DB). (Oudh Chief Court can amend decree of 
Oudh Judicial Commissioner's Court.) 

16. (’32)19 AIR 1932 All 337 (339):54 All 490 (DB). 

(Where an application for amendment of a decree 
should be made in the first instance to the High 
Court, High Court can treat an application for 
revision from the order on suoh application as one 
for amendment.) 

Note 10 

1. (’29) 16 AIR 1929 All 337 (337) : 51 All 672. 

(’18) 5 AIR 1918 Nag 41 (44). (Vide O. 41 R. 33.) 

(’23) 10 AIR 1923 All 358 (360) : 45 All 53 (DB). 

(Clerical error.) 

(’25) 12 AIR 1935 Cal 178 (179) (DB). 

+ (’32) 19 AIR 1932 All 337 (340): 54 All 490 (DB). 

(Duty of Court to see that decree agrees with judg¬ 
ment—No application needed—Hence no question 
of lacrfes or delay in such an application.) 

(’36) 23 AIR 1936 Sind 53 (55) : 29 Sind L R 445 
(DB). 

Note 11 

1. (’78) 2 Cal L Rep 461 (463) (DB). (Government 
not being a party, had no right to be heard.) 


2. (’39) 26 AIR 1939 Lah 255(256). (A person who 
purchases a decree purchases the rights in the 
decree and if one of these rights vesting in the 
vendor is a right to have the decree amended under 
the law, this right also passes to vendee.) 

3. (’42) 29 AIR 1942 Oudh 226 (229): 17 Luck 739 
(DB). 

4. (’41) 28 AIR 1941 Mad 123 (125). 

Note 12 

1. (’85) 7 All 276 (279) (DB). 

(1865) 2 Suth W R Misc 15 (16) (DB). 

(’73) 19 Suth W R 349 (350) (DB). 

2. (’43) 30 AIR 1943 Pat 72 (73). (Amendment of 
consent decree under Ss. 152 and 151 — Notice to 
party affected by amendment is necessary—Notice 
not issued — Party affected can recall amendment 
by application under Section 151.) 

( 40) 27 AIR 1940 Lah 182 (182). 

(’35) 22 AIK 1935 Cal 619 (620) (DB). (32 Cal 253 
(FB) applied.) 

ISee also (’35) 22 AIR 1935 All 841 (841, 842).] 

3. (’26) 13 AIR 1926 All 384 (386) : 48 All 281. 

4. (’43) 30 AIR 1943 Pat 72 (73). 

5. (’35) 22 AIR 1935 All 914 (914, 915). 
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13. Effect of amendment. — An amended decree must be taken as in force 
from the date of the original decree. There is a distinction between a case of amendment 
and one of novation or substitution. When an instrument is amended so as to express the 
real intention which it was intended to express but which it did not completely express, 
the transaction is not in substance varied but its inaccurate description is only rectified. 1 
Hence, where a decree is amended the amended decree operates as res judicata from 
the date of the original decree and not from that of the amendment. 2 But it has been 
held by the Oudh Chief Court that though the general rule is that an amendment of a 
decree dates back to the date of the decree, yet the amendment should not be allowed to 
take effect from the date of the decree so as to affect the rights of a purchaser for value 
without notice who has acquired the property after the decree but before the making of 
the amendment. 3 

14. Amendment and limitation-As to whether an amendment of the decree 

under this section gives a fresh starting point of limitation for an appeal or application 
see the Authors’ Commentaries on the Limitation Act, 2 nd (1942) Edn., S. 5, Note 14 and 
Art. 156, Note 8. And on the question of limitation for the execution of decree see, ibid , 
Art. 182, Notes 39 and 50. 

15. Successive applications for amendment — Res judicata. — See S. 11, Note 24. 


16. Consent decree. — A clerical or arithmetical mistake or an error due to an 
accidental slip or omission in a consent decree may, as in the case of any other decree, 
be corrected by the Court under S. 152. 1 Similarly, where a consent decree is not in 
accordance with the agreement of the parties the Court has power under S. 151 to bring 
it into conformity with the agreement. 2 But where there is no such mistake and there is 
no variance between the decree and the compromise petition, it cannot be amended either 
under S. 152 or S. 151, on the ground that the compromise itself is bad for mutual mistake 
or fraud of the parties or on the ground that it does not represent the true intention of 
the parties 3 In such a case the remedy of the aggrieved party is to sue for setting aside 
the decree on the ground of mistake or fraud. The reason is that a consent decree is in 
the nature of a contract and can be set aside on grounds on which a contract can be 


set aside. 4 

A consent decree, in any other case, cannot be varied except by consent. 6 Where, 
owing to ambiguity in the petition of compromise, the decree passed thereon is varied by 


[See also (’33) 20 AIR 1933 Bom 200 (202). (Mis¬ 
description of person against whom decree is passed 

_This can be amended in execution proceedings.)] 

Note 13 

1. *(’91) 14 Mad 150 (152) (DB). 

(■92) 15 Mad 403 (405) (DB). 

2. See cases cited in foot-note (1). 

[See also (’38) 25 AIR 1938 Mad 573 (575). (Correc¬ 
tion of accidental or clerical mistakes though 
purporting to be made in review really falls under 
S. 152 and there is no new decree substituted for 
the original one in such cases and appeal lies from 
the original decree.)] 

3. (’42) 29 AIR 1942 Oudh 226 (231): 17 Luck 739 
(DB). 

(’37) 24 AIR 1937 Oudh 217 (220): 13 Luck 101 (FB). 

Note 16 

1. ('13) 21 Ind Cas 115 (116) (DB) (Cal). 

(’34) 21 AIR 1934 Rang 108 (109) (DB). 

('29) 16 AIR 1929 Lah 254 (254). 

( ’29) 16 AIR 1929 Lah 400 (401). 


’28) 15 AIR 1928 Lah 352 (353): 9 Lah 176 (DB). 
| (’37) 24 AIR 1937 Bom 457 (457, 458): I L R 

(1937) Bom 837. , „ __ _ 

2. (’34) 21 AIR 1934 Rang 108 (109) (DB). 

\)so see O. 23 R. 3 Note 28. , 

5. (’40) 27 AIR 1940 Mad 538 (540). (Omission of 
an important term in consent decree—Application 
for amendment after 18 years — Omission could 
not be attributed to accidental slip.) 

’16) 3 AIR 1916 Cal 446 (446) (DB). 

*34) 21 AIR 1934 Lah 399 (399). 

’29) 16 AIR 1929 Nag 34 (36) (DB). 
r See (’37) 24 AIR 1937 Bom 457 (457, 458). ILR 
(1937) Bom 837. (Clerical or arithmetical mis¬ 
take in contract common to both parties^embo¬ 
died in decree can be corrected under this section.)] 

I. See Order 23 Rule 3, Note 28. 

i. (’40) 27 AIR 1940 Mad 538 (540). (Court has 

no jurisdiction under S. 152 to add to a term ^ ® 
consent decree without the consent of both parties 

to the decree.) 
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consent so as give expression to the true intention of the parties, it cannot be amended and 
restored to its former form on the ground of its variation from the compromise petition. 6 

17. Award. — The section is general in its terms and applies to clerical and 
accidental errors in judgments and decrees based on awards. 1 

Schedule 2 Para. 12 of the Code provided inter alia for the correction of clerical 
and accidental slips in awards. But that paragraph did not apply to private awards. 
(See Para. 21.) 2 (See now Arbitration Act, x of 1940, s. 15 (c).) 

Where a decree is in accordance with the award and there is no clerical mistake 
or accidental slip, it cannot be amended or modified by the Court in any manner. 3 See 
also the undermentioned case. 4 

18. Suit to rectify mistake, if lies. — Where a decree has been passed by a 
Court of competent jurisdiction, no suit by a party thereto will lie to set aside or rescind 
that decree. 1 This is based on the principle of res judicata , which itself rests on the 
maxim interest reipubliccB ut sit finis litiuni —it concerns the State that there be an 
end to law suits. 2 An exception has been recognized in the case of a decree obtained by 
fraud. In such a case a suit will lie to set aside a former decree which had been obtained 
through fraud. 8 There is a difference of opinion as to whether a suit lies to set aside or 
correct a decree on the ground of mistake. It was held in the undermentioned cases 4 that 
such a suit would lie. Other cases have, on the other hand, taken a contrary view. 6 

Where an amendment is sought on the ground of a subsequent change of 
circumstances, a suit, and not an application, would be the most appropriate remedy. 6 

As to the maintainability of suits to set aside or correct a consent decree on the 
ground of mutual mistake of the parties, see Note 1G. 


19. Appeal. — An order granting or refusing an amendment under this section 
is not a decree 1 or an appealable order and consequently, no appeal lies therefrom. 2 


(’19) 6 A I R 1919 Mad 1044 (1046) : 41 Mad 743 
(FB). (Not on the ground of perjury even.) 

(’22) 9 AIR 1922 Mad 404 (404) (DB). 


(’14) 1 AIR 1914 Bom 127 (127) (DB). 

(’14) 1 AIR 1914 Bom 109 (109) (DB). 

(’31) 18 AIR 1931 Cal 51 (51) : 57 Cal 1143. 

(’35) 22 AIR 1935 Pesh 104 (106). 

6. (’03) 7 Cal W N 880 (883) (SB). 

Note 17 

1. (’42) 29 AIR 1942 Oudh 426 (426, 427). (Court 
can refer to arbitrator to find out if mistake was 
clerical or not.) 

+ ('32) 19 AIR 1932 Oudh 293 (297, 298). 

(’14) 1 AIR 1914 Lah 477 (478). (Section 151 
adhered to.) 

[See (’27) 14 AIR 1927 Mad 720 (720). (Which 
proceeds on the hypothesis that the section ap¬ 
plies to such judgments and decrees.)] 

2. (’25) 12 AIR 1925 Lah 86 (86). 

3. (’93) 17 Bom 657 (661). 

4. (’35) 22 AIR 1935 Pesh 104 (106). (Decree not 
in accordance with the award but in accordance 
with the statements of the parties in Court held 
to be a consent decree and as such could not bo 
amended except with the consent of the parties.) 

Note 18 

1. (’15) 2 A I R 1915 P C 99 (101) : 42 Ind App 
171 : 37 All 485 (PC). (Except on ground of fraud.) 

+ (’25) 12 AIR 1925 Mad 640 (641). 

C13) 17 Cal W N 82 (84) (DB). 

(’15) 2 A I R 1915 All 400 (401) : 37 All 535 (DB). 

(’06) 10 Cal W N 1024 (1025) (DB). 

(’68) 1868 Pun Re No. 31, page 80 (81) (DB). 


(’32) 19 AIR 1932 Mad 275 (279) (DB). 

(’15) 2 AIR 1915 Cal 69 (69) (DB). 

(’16) 3 AIR 1916 Cal 816 (817) : 43 Cal 217 (DB). 
(Following 21 Cal 612 and dissenting from 8 Cal 
W N 473.) 

(•05) 27 All 174 (177, 178) (DB). 
f (’99) 3 Cal W N 375 (377) (DB). 

(’31) 18 AIR 1931 Pat 296 (298). 

(’ll) 11 Ind Cas 537 (539) (Oudh). 

2. See (’25) 12 AIR 1925 Mad 640 (641, 642). 

3. See Note 61 on S. 9. 

4. (’12) 8 Nag L R 13 (16) : 14 Ind Cas 407 (409). 
+ (’18) 5 AIR 1918 Pat 185 (187) (DB). 

5- (’06) 10 Cal W N 1024 (1025) (DB). 

(’12) 14 Ind Cas 93 (95) (DB). (Cal). 

(’20) 7 AIR 1920Oudh 171 (172):23 Oudh Cas 140. 
6. (’15) 2 AIR 1915 Cal 696 (G98) (DB). 

Note 19 

1. (’33) 20 AIR 1933 Rang 264 (265). (Application 
to set aside order allowing amendment of decree is 
governed by Art. 181.) 

+ (’36) 23 AIR 1936 Oudh 81 (82) (DB). 

(’39) 26 A I R 1939 Bom 389 (390) : 41 Bom L R 
800 (802). 

2. (’41) 28 AIR 1911 Lah 419 (419, 420) : I L R 
(1942) Lah 212. 

(’40) 27 AIR 1940 Bom 10 (11):ILR (1939) Bom 708. 
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Where, however, there is no clerical or arithmetical mistake or accidental slip or omission, 
but the whole method of calculation is altered by the amendment, the order, though 
purporting to be one under S. 152, must be deemed to be one passed on review under O. 47 

and hence will be appealable. 3 

An order of the High Court rejecting an application to amend a decree passed by 
it on appeal, is not an order made “on appeal” within the meaning of cl. 39 of the Letters 
Patent (Calcutta), and is not appealable to the Privy Council under that clause. 4 As to 
whether an order of a single Judge of the High Court on an application for amendment is 
appealable under cl. 15 of the Letters Patent as a “judgment,” see Note 6 on section 104. 

The amended decree is always appealable as a decree. 6 Where the Judge instead 
of amending the decree passes a fresh decree, there is a right of appeal from the fresh 

decree, 6 but not from the original decree. 7 


20 Revision. — An order granting or refusing an application for amendment 
under the section is, as has been observed already in Note 19. neither a decree^or an 
appealable order. Hence, it is open to revision by the High Court in a fit case Thus 
a Court is not bound to amend a decree in every case under this section If a Court 
erroneously thinks that it is so bound and amends a decree although ,ifeels tha the °ase 
is one in which amendment ought to be refused, the order can be revised, as it is vitiated 

by a material irregularity.* Similarly, where a Court has 

but refuses to do so on the ground that it has no jurisdiction, its order can ^ failure 
also the undermentioned cases* where the refusal to amend was bedtoamountto a fadure 

to evercise iurisdiction. In an earlier Madras decision,* however, ,t was held that anorder 
__—-—.. n T-rr* mii r ai q ( aoci \ • TT/R(19421 Lah 


(’10) 5 Ind Caa 304 (305) (DB) (Cal), 
f (>01) 28 Cal 177 (179) (DB). 

(’88) 1888 Pun Re No. 101, page 266 (268) (DB). 

(’26) 13 AIR 1926 Lah 664 (665). 

(’23) 10 AIR 1923 Lah 147 (148). 

(’27) 14 AIR 1927 Lah 68 (68). 

(’ll) 10 Ind Cas 850 (850) (Lah). 

(’19) 6 AIR 1919 All 30 (31) (DB)* 

’18) 5 AIR 1918 Lah 63 (63) : 1918 Pun Re No. 43. 
4- (’84) 6 All 125 (129) (DB). 

(’04) 1 AH L Jour 701 (702). 

+ (’38) 25 A I R 1938 Lah 4 (5). (Order amending 
decree passed on separate application» undtot 
Sa. 151/152 but not in execution—Application 
under Ss. 151/152 does not fall under S. 47—No 
appeal ie competent from order.) 

(•36) 23 AIR 1936 Oudh 81 (82) (DB). 

3. (’21) 8 AIR 1921 Lah 250 (251). 

Also see O. 47 R. 7, Note 2. 

4. (’03) 30 Cal 679 (681) (DB). p ,, q , 9 » 

5. (’41) 28 AIR 1941 Lah 419 (420): I L R (1942) 

(’05? S^Cal W N 605 (607) (DB). 

•31) 18 AIR 1931 Cal 578 (579) (DB). 

(’28) 15 AIR 1928 All 194 (196) (DB). 

(•38) 25 AIR 1938 Lfth 331 (332). 

[See (’81) 6 Cal 22 (24, 25) (DB). (Decree passed 
on review of judgment—Time for appeal runs 
from such decree, and not the original decree.)J 

Also see S. 96 Note 13. 

6. (’34) 21 AIR 1934 Lull 839 (839). 

7. ('36) 23 AIR 1936 Sind 53 (oo) : 29 Sind L 

445 (DB). 

Note 20 

1. (’41) 28 AIR 1941 Oudh 66 (66) : 16 Luok 252. 


(’41) 28 AIR 1941 Lab 419(420) : ILR(1942) Lah 
212. (Amendment entirely ohanging operative 
portion of judgment— Held, Judge exercised juris 
diction which did not vest in him under S. 152 
or S. 151.) 

(’85) 7 All 276 (281) (DB). 

(’07) 31 Bom 447 (449) (DB). 

+ (’34) 21 AIR 1934 All 100 (101) (DB). Order to 

amend is different from amended decree.) 

(’15) 2 AIR 1915 Mad 1068 (1068). 

(’12 16 Ind Cas 933 (933, 934) (DB) (Mad). 

(’25) 12 AIR 1925 All 556 (556) (DB). 

(’93) 15 All 121 (122) (DB). 

(•85) 7 All 875 (876) (FB). 

{3?! S/fll" 9 ( 3 8 7 7 l« (894. 895). 

[4i{ ll lilt Bomii89 ) (390, : 41 Bom B B 

^?36^23^AIR 1936 Oudh 81 (82) (DB). 

(t 3 ( 4 ) 21 Am 1934 Rang 108 (109) (DB) Order 

' refusing amendment of consent decree not m 
cordance with agreement ‘S ^visabie.) 

2 f’25) 12 AIR 1925 All 556 (556). 

V (’181 5 AIR 1918 AU 208 (208) (DB). 

(•29) 16 AIR 1929 Lah 664 (664). (Decision a 

under S. 44, Punjab Courts Act.) 

(’84) 6 All 125 (129) (DB). 

/’ 25 \ 12 AIR 1925 Cal 420 (421) (DB). 

(’31) 18 AIR 1931 Oudh 422 (424) (DB). 

a 23 AIR 1936 Pesh 196 (197). 

*35) S AIR 1935 Oudh 461 (462) : U Luck 413 

(’34? 21 AIR 1934 Oudh 352 (354) : 8 Luck 734. 
S. (’01) 24 Mad 646 (649, 650) (DB). 
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for the amendment of a decree was not revisable on the ground that the party aggrieved 
by the amendment could appeal from the amended decree. But in later decisions of the 
same High Court, such an order has been held to be revisable. 6 

Where the lower Court has had jurisdiction to amend a decree, its order is not 
revisable although it may have relied on a wrong section, 7 or made the amendment 
unnecessarily. 8 9 

Similarly, where it has refused to amend a decree, not on the ground of its want 
of jurisdiction, but on some other ground, its order is not open to revision. 0 It has been 
held by the Oudh Chief Court that even in cases in which upon a strict construction of 
S. 115 the High Court is precluded from interfering in revision with an order of the lower 
Court refusing to amend a decree, it is still open to the High Court under section 151 to 
interfere in such cases. 10 

See also section 115, Note 21. 


153> [New.j The Court may at any time, and on such terms as 
General power to to costs or otherwise as it may think fit, amend any 
amend. defect or error in any proceeding in a suit; and all 

necessary amendments shall be made for the purpose of determining the 
real question or issue raised by or depending on such proceeding. 

[R. S. C., O. 28 R. 12; See O. 6 R. 17.] 

1. Legislative changes.—This section is new. It is based on o. 28 R. 12 of the 
Rules of the Supreme Court (of England). 


2. Scope of the section. — Section 152 deals with amendments of judgments, 
decrees and orders. Order G Rule 17 deals with amendments of pleadings. The present 
section confers a general power on the Court to amend any defect or error in any 
proceeding in a suit and to make all necessary amendments for the purpose of determining 
the real questions between the parties. The object of the rule allowing amendments is to 
minimise litigation and avoid multiplicity of proceedings, 1 and also to see that the merest 
technicality may not be allowed to stand in the way of substantial justice. 2 Hence, the 
Court has power to allow all necessary amendments for raising the real questions at issue 
between the parties provided that no injury or injustice is caused to the opposite party or 


6. (’40) 27 AIR 1940 Mad 538 (539). 

(’15) 2 AIR 1915 Mad 10G8 (1068). 

(*12) 16 Ind Cas 933 (934) (DB) (Mad). 

7. (’93) 16 Mad 424 (427, 428) (DB). 

8. (’91) 1891 All W N 35 (37) (DB). 

9. (’15) 2 AIR 1915 Lab 213 (214). (Refusal on 
ground of laches.) 

(’87) 10 Mad 51 (52) (DB). (Refusal on ground of 
laches, etc.) 

(’86) 8 All 519 (522) (DB). (Refusal on ground of 
application being time barred.) 

10. (-37) 24 AIR 1937 Oudh 24G (247) : 13 Luck 
186 (DB). 

t(’35) 22 AIR 1935 Oudh 461 (462) : 11 Luck 
413 (DB). 

Section 153 — Note 2 

1. (’98) 25 Cal 371 (390) (SB). 

(’15) 2 AIR 1915 Cal 203 (207) (DB). (Decree for 
sale under O. 34 R. 4 — But property already sold 
in revenue sale—Decree amended for disposal of 
sale proceeds.) 


(’14) 1 AIR 1914 Mad 256 (258). (Amendment of 
an application in forma -pauperis.) 

(’19) 6 AIR 1919 Oudh 55 (56). (Amendment of 
pre-emption decree granting set-off.) 

(*10) 37 Cal 399 (405) : 5 Ind Cas 532 (535) (DB). 
(Omission of pleader’s name in vakulatnama — 
Amendment allowed.) 

(’23) 10 AIR 1923 Nag 182 (186):19 Nag L R36. (Do.) 

2. (’33) 20 AIR 1933 All 295 (297) : 55 All 216. 

(’37) 24 AIR 1937 Nag 173 (174) : ILR (1937) Nag 
514. (Courts are to be reluctant to non-suit parties 
on purely technical grounds if a way of escape can 
be found.) 

[Sec also (’35) 22 AIR 1935 Mad 118 (118). 
(Decree-holder applying for execution before date 
mentioned in decree — Judgment-debtor filing 
counter only subsequent to such date—Court has 
discretion to condone such irregularity if no pre¬ 
judice is caused to opposite side ns it amounts to 
little more than a mere technicality.)] 
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the injury, if any, is such as can be sufficiently compensated for by costs or otherwise. 3 
But the Court will not aid a party by allowing him to amend his pleading where the 
mistake was fraudulent or intended to get round a previous decision of the Court. 4 5 

The power to get an amendment of a proceeding under this section is subject to 
the discretion of the Court, and is not claimable as of right. 6 As to the general principles 
guiding the exercise of discretion in granting or refusing an amendment, see o. 6 R. 17. 

3 . “ At any time.** — The power of amendment conferred by this section can 
be exercised “at any time” during the proceedings. 1 The power is vested both in the 
original as well as in the Appellate Court. 2 But prima facie it is limited to amendments 
during the actual pendency of proceedings and not after the decree has been drawn up 
and sealed. 3 

4. “Defect or error.” — Assuming that S. 153 applies to orders of Courts, an 
order erroneous on the merits is not “a defect or error in the proceedings ^within the 
meaning of the section, and cannot be amended or corrected under this section. 1 

5. “Any proceeding in a suit.” — The term “proceeding” in this section 
must be interpreted as including any application to a Court of justice, however made, for 
aid in the enforcement of rights, for reliefs, for redress of injuries, for damages or for any 
remedial object. 1 See for instance the following : 

(i) Pleadings — See Order 6 Rule 17. 

(ii) Memorandum of appeal — A memorandum of appeal may be amended 
under this section. 3 Whether a memorandum of appeal can be amended 
when an appeal is filed against a dead person, see o. 22 R. 1, Note 19. 

(in) Application for execution — See Notes on Order 21 Rule 17. 

(in) Application for final decree in a mortgage suit — The section applies 
‘ ' to the amendment of an application for a final decree m a mortgage suit. 3 

( V ) Application for personal decree under O. 34 R. 6 - Under section 153 an 
application for a personal decree against the mortgagor under o M R. G 

may be amended by allowing a party to sign it. where he has failed to do so 
in the first instance 4 or by allowing the addition of an alternative pr y . 
(vi) Application for restitution - Where an application for restitution has not 
been made in the correct form, it may be amended under this seetiom^ 


3. (1889) 14 App Cas 318 (320), Australian Steam 
Navigation Co. v. Smith and Sons. 

(*1878) 10 C P 393 (396), Tildesly v. Harper. 
(1883) 32 W R (Eng) 262 (263), Clarapede v. Com¬ 
mercial Union Association. 

(1884) 26 Ch D 700 (711), Cropper v. Smith. 
(1887) 19 O B D 394 (396), Weldon v. Neal. 

4 (’25) 12 AIR 1925 All 142 (142). (Overvaluing 
the suit in order to get round a previous decision 
i 3 an abuse of the process of the Court.) 

5. (’97) 21 Bom 570 (571) (DB). 

(• 15 ) 2 AIR 1915 Mad 449 (451, 452) (DB). (Great 
delay on applicant’s part due to his negligence — 

Amendment refused.) 

Note 3 

1. (’98) 20 All 478 (480) (DB). (Formal error as to 

date in a pending execution application may oe 
amended even after limitation.) - 

2. (’16) 3 AIR 1916 Pat 347 (348) : 1 Pat L Jour 

393 (DB). 


(’22) 9 AIR 1922 All 81 (81) (DB). (Amendment 
may be allowed even in second appeal.) 

3 (’24) 11 AIR 1924 Bom 166 (166). 

C12) 8 Nag L R 13 (16) : 14 Ind Cas 407 (409). 

Note 4 

1 (’22) 9 AIR 1922 Pat 121 (121) : 4 Pat L Jour 
287 (DB). 

Note 5 

1. (’37) 24 AIR 1937 Mad 342! (343). 

2 (*30) 17 AIR 1930 All 131 (132).** /TVO % 

P23) 10 AIR 1923 Lab 115 (116): 3 Lab 382 (DB). 
‘ (Grounds of appeal may be amended to make them 

fSee'(’26) 96 Ind Cas 11 (11) (Lab). (Amendment 
of the respondent’s name.)] 

3. ('22) 9 AIR 1922 All 446 (447) (DB)- 

4 (’24) 11 AIR 1924 All 804 (805) (DB). 

5 ; (» 15 ) 2 AIR 1915 Mad 452 (4o3) : 38 Mad 6 

6^\’21) 8 AIR 1921 All 321 (322) (DB). 
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(vii) Answers to interrogatories — Leave may be given in a fifc case to amend 
answers to interrogatories. Thus, an answer containing an admission made 
by mistake may be amended. 7 Similarly, an answer may be amended 
where subsequent to the filing of the affidavit of answer, it is found that 
there are other matters which could have been included in it. 8 

(viii) Particulars — Leave to amend particulars will generally be given on terms, 
provided the application is made within a reasonable time before the trial. 9 
But leave will be granted at the trial only when it is shown that the new 
matter has been recently discovered. 10 

(ix) Notice of motion — A notice of motion cart be amended under this section. 11 

(x) Power of attorney — The Court has inherent power to amend a power 
of attorney filed by the mukhtiar of a party by the insertion of the 
mukhtiar’s name which was omitted by mistake. 12 It has been held in the 
undermentioned case 13 that section 153 would apply to such a case. 

(xi) Sale certificate — The present section prima facie applies to pending 
proceedings . 14 Section 152 applies to the amendment of decrees and 
orders. Although a sale certificate is a document issued by a Court, it is 
doubtful whether it is an order of Court within s. 152 . It may also be 
doubted whether it is a proceeding in a suit within the meaning of the 
present section. A Court has, however, inherent power to amend a sale 
certificate after notice to the judgment-debtor, where the certificate does 
not correctly describe the property sold. See o. 21 R. 94, Note 7. 

See also the undermentioned cases. 15 

6 . Amendment by Court suo motu. — Under o. 6 R. 17 the Court has no 
power to amend the pleadings of its own accord. Under the present section the Court has 
a power of amendment suo motu. But even under this section the Court has no power to 
convert, of its own accord, a suit for declaration into one for possession. 1 The reason is 
that a Court is bound to adjudicate on a claim as brought and cannot direct parties 
to alter their claims. 2 


[S. 3, para. 3.) Nothing in this Code shall affect any present 

Saving of present right of appeal which shall have accrued to any party at 
right of appeal. its comrnencemen t. 


1. “Any present right of appeal.” — It has been observed in Note 3 on the 
Preamble that the general principle is that an Act which takes away a substantive right 


7. (1892) 3 Ch 226 (236), Hollia v. Burton. 

8. (1877) 7 Ch D 435 (452), Sounders v. Jones. 

9. (1895) 2 Q B 148 (155), Yorkshire Provident 
Co. v. Gilbert. 

10. (1886) 33 Ch D 603 (604), Moss v. Malings. 

11. (1897) 1 Ch 266 (270, 271), Cook v. Andrews. 

12. f (’10) 37 Cal 399 (404) : 5 Ind cas 532 (535) 
(DB). 

13. (’34) 21 AIR 1934 All 810 (811). (Omission of 
name of vakil from body of vakalatanaraa.) 

14. (’24) 11 AIR 1924 Bom 166 (166). 

(‘12) 14 Ind Cas 407 (409) (Nag). 

15. f (’37) 24 AIR 1937 Mad (342) (343). (Applica¬ 
tion for challan for depositing amount for setting 
aside execution sale is “proceeding” within S. 153 


and may be amended by inclusion of prayer for 
setting aside sale.) 

(’37) 24 AIR 1937 Nag 108 (110) : ILR (1938) Nag 
245. (Verification in application to appeal in 
forma -pauperis — Verification not made in pre¬ 
scribed manner must be allowed to be corrected.) 

Note 6 

1. (’13) 19 Ind Cas 672 (672) (Mad). 

2. (’ll) 1911 Pun Re No. 1 : 9 Ind Cas 673 (674) 

(DB). v ' 

t (’32) 19 AIR 1932 Bom 394 (396, 397). (Suit on 
pro-note inadmissible for want of stamp_Amend¬ 
ment into a suit on original cause of action _ 

Wholly distinct suit—Not allowable.) 
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is not retrospective in effect except by express enactment or by necessary implication. 
This principle is recognized in S. 6 of the General Clauses Act of 1897. But this principle 
does not apply to enactments merely affecting practice or procedure. For, there can be 
no vested right in any course of procedure. But a right of appeal is a substantive right 
and not a mere matter of procedure. When the law permits an appeal, the right of 
appeal vests in a party on the commencement of proceedings in the lower Court. 1 Any 
Act coming into force subsequently cannot affect this right prejudicially, except by express 
words or by necessary implications. 2 This is the general rule apart from S. 154. Under 
this section the question has arisen whether this general right is restricted by the words 
“any present right of appeal” in the section. The question has arisen in this way. Take, 
for instance, an order which was appealable under the former Code, but is not appealable 
under the present Code. The present Code came into force on 1st January 1909. Suppose, 
the proceedings in which the order was passed were commenced before 1st January 1909, 
and also that the order was passed before 1 st January 1909. In such a case, there was 
undoubtedly a present ri^ of appeal accrued to a party at the commencement of the 
Code (1st January 1909) because the order having already been passed, the right of appe 
given by the former Code was capable of being exercised immediately on that date. But 
suppose in the above instance, the proceedings were started before 1st January 1909, but 
the order therein was passed after 1 st January 1909. In such a case no doubt a right of 
appeal had accrued to the party at the commencement of the present Code, because when 
the law permits an appeal, the right of appeal vests in a party on the initiation of the 
proceedings in the lower Court. But as the order had not been passed at the commence 
ment of the Code but was passed only subsequently, the right of appeal was not therefore 
capable of being immediately exercised at that date. Is such a right, a present right of 
1 it u in s 151 ? On this question there is a conflict of decisions. It has been held 

hv hi Calcutta Hii Court,’ the Punjab Chief Court* and the Sind Judicial Commis 
7 , , .V' that such a right of appeal cannot be called a present right of appeal 

becTuse although it has vested in a party, it is not capable of being immediately ° xerC13 ^- 
But the Madras High Court takes a different view. 6 According to that High Court 
words “present righr of appeal mean only a right of appeal which has become vested in 
a litigant whether the right is capable of being exercised immediately or not, and the words 
are not sufficient to exclude the general rule that a statute taking away a vesi d g 
of Appeal presumably not retrospective in effect. See also the undermentioned case. 

2 Right of appeal being given by the new Code but not by the old 
Code — Effect on pending proceedings. - The section contemplates^seswhema 


Section 154 — Note 1 

1. (’43) 30 AIR 1943 Nag 36 (60. 67) : ILR (1943) 
Nftg 73 (DB). (The right of appeal (in civil cases) 
arises on the institution of the suit and not with 
the cause of action—Per GnlleC. J.and Digby, J.) 

2. (1905) 1905 App Cas 369 (372, 373), Colonia 
Sugar Refining Co. Ltd. v. Irving. 

*(1900) 1900 Pun Re No. 12, p. 36 (40, 42) (FB.) 

*(’28) 15 AIR 1928 Lah 627 (630, 631) : 10 Lah 

(’21?bViR 1921 Mad 126 (128, 129) (DB). 

(’80) 2 All 785 (786) (DB). 

(’12) 15 Ind Cas 725 (726. 727) (DB) (Lah). 

(•16) 3 AIR 1916 Mad 1035 (1036) (DB). 

(•78) 1 All 668 (670. 671) (FB). 

(’08) 32 Bom 337 (314, 345) (DB). 

(’01) 24 Mad 39 (42) (DB). 


[See also (’40) 27 AIR 1940 Oudh 364 (365) : 16 
Luck 42. (Case under S. 296 of V. P. Tenancy 

Act (XVII of 1939).)) 

3. (’12) 15 Ind Cas 679 (681) (DB) (Cal). 

(’13) 14 Ind Cas 53 (54) (DB) (Cal). 

(’10) 8 Ind Cas 3 (4) (DB) (Cal). 

(•13) 17 Cal W N 524 (525) (DB). 

? *asW)'“»«*■ *“ 

« (S ?'lll 9 B fad Cas 937 (938) (DB) (Mad). 

7 MO 27 AIR 1910 Oudh 221 (222) : 15 Luck 
460 Appetl validly filed under S. 45 of Encum- 

bered Estates Act-Subsequent amendment taking 

away r?ght of appeal does notaflect validity of the 
appeal already tiled.) 
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right of appeal.was given by the former Code, but has been taken away by the present 
Code. Suppose, the present Code gives a right of appeal in a matter in which there was no 
right of appeal under the former Code. Is the present Code to be given retrospective 
effect in this respect, so as to affect proceedings instituted under the former Code ? No, 
because to hold otherwise would mean that the right which accrued to a party under the 
former Code, viz., the right to hold the decree or order in his favour undisturbed, can be 
taken away by the new Code. 1 

3. Other rights accrued before the present Code. — The fact that s. 154 
expressly saves pending rights of appeal does not mean that other vested rights are not 
saved. The application of the maxim expressio unius est exclusio alterius (mention of 
one is exclusion of another) is unsafe in such cases. Thus, where the date of the mortgage 
decree and the date fixed for payment were bojfch under the Transfer of Property Act and 
before the present Code came into force, the right to apply for an order absolute is a vested 
right not affected by the provisions of O. 84 Rr. 4 and 5. 1 

% 

4. Power of Appellate Court. — The section means that nothing shall 
prejudicially affect any present right of appeal. It has no bearing on the powers of an 
Appellate Court in dealing with an appeal before it. 1 


155 . [New.] The enactments mentioned in the Fourth Schedule are 
Amendment of hereby amended to the extent specified in the fourth column 
certain Acts. thereof. 


As to the retrospective effect of the Code, see Note 3 on Preamble. 


156 . [ S. 3, first sentence.] [Repeals.] Repealed by the Second Repealing 
and Amending Act, IglU (XVII of IglU), Section 3 and Schedule II. 

This section and the Fifth Schedule of the Code have been repealed by Act xvn of 
1914, section 3. 

The section as it stood before repeal was as follows : 

“The enactments mentioned in the fifth schedule are hereby repealed to the extent 
Bpccilied in the fourth column thereof.” 


--^157. [S. 3, second sentence.] Notifications published, declarations 

, , and rules made, places appointed, agreements filed, 

Continuance of orders .. . , ... , 

under repealed enact- scales prescribed, forms framed, appointments made 
ments^ and powers conferred under Act VIII of 1859 or under 

ju*y Code of Civil Procedure or any Act amending the same or under any 
other enactment hereby repealed shall, so far as they are consistent with 
this Code, have the same force and effect as if they had been respectively 


Note 2 

1. (’10) 5 Ind Cfts 102 (105) (SB) (Mad). 

(’10) 8 Ind Cas 1189 (1189) (DB) (Low Bur). 

(’10) 8 Ind Cos 8 (9) (DB) (All). 

• (’10) 5 Lew Bur Itul 148 (149) : 5 Ind Cos 980 
(981) (DB). 

(’86) 13 Cal 86 (89) (DB). 


(Sec also (’84) 7 Mad 195 (197). (Right accrued 
under Code of 1877 cannot be disturbed by pro¬ 
cedure under Code of 1882.)) 

[But compare (’89) 1G Cal 129 (132) (DB).] 

Note 3 

1. (’21) 8 AIR 1921 Mad 12G (128) (DB). 

Note 4 

1 . (’ll) 9 Ind Cas 815 (81G) (DB) (Cal). 
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CONTINUANCE OP ORDERS 


published, made, appointed, filed, prescribed, framed and conferred under 
this Code and by the authority empowered thereby in such behalf; 

1. “ Rules.*’ — The expression “rules made” means rules properly and validly 
piade, in other words, made with jurisdiction by the proper authority. Rules, which 
though purporting to be made under the old Code, were beyond the powers given by the 
old Code, do not become valid by reason of the fact that, if they had been made under 
the new Code, they would be valid. 1 

2. “ Consistent with the Code.”—The word ‘Code' according to the definition 
in s. 2 cl. (l) includes the rules in the First Schedule. Hence, it has been held that the 
Madras Civil Rules of Practice made by the High Court under the Code of 1882 but not 
re-enacted and published in accordance with the procedure prescribed in Part X of the 
Code of 1908 are invalid if and in so far as they are inconsistent with any of the rules in 
the First Schedule of the later Code. 1 

3. Retrospective.effect of the Code. — See Note 3 on Preamble. 


[ s. 3, para. 2.] In every enactment or notification passed or 

issued before the commencement of this Code in which 
CivUProTedure aSd mh ll reference is made to or to any Chapter or section of Act 

repealed enactments. 


VIII of 1859 or any Code of Civil Procedure or any Act 
amending the same or any other enactment hereby repealed, such reference 
shall, so far as may be practicable, be taken to be made to this Code or to its 

corresponding Part, Order, section or rule. 

As to the retrospective effect of the Code, see Note 3 on Preamble. 


Section 157 — Note 1 

1. (’16) 3 AIR 1916 Mad 1165 (1166) (DB). 

Note 2 

1. + (’38) 25 AIR 1938 Mad 438 (441) : ILR (1938) 


Mad 734 (FB). (AIR 1914 Mad 652 : 37 Mad 


17 (FB), Overruled.) 

[See also (’35) 22 AIR 1935 Mad 893 (895) : 69 
Mad 342. (Rule 199 of Civil Rules of Practice, to 
the extent to which it is opposed to, and inconsis¬ 
tent with, the provisions of Sch. 1, C. P. U., 
cannot take effect.)] 
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Overlooking of Presidents lead* to 

Erroneous Decisions, 
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(1943) 30 A. I. R. 1943 Privy Council 189 (191).— In an appeal from Allaha¬ 
bad the question for decision involved was as to the inherent power of the Court to grant 
restitution to the successful defendant. Their Lordships observed : “The decision of the 

Board in 4G I. A. 228 was not cited in either of the Courts in India.The application 

now before the Board.invoked the powers of the learned Subordinate Judge to 

assess the sum due by way of restitution .... by the method laid down in 4G I. A. 228 
. . . For this purpose the case must go back to the Court of the Subordinate Judge .... 

(1922) 9 A. I. R. 1922 Privy Council 11 (12) = 43 All. 469 (475) 

(P.C.)._Section 89, T.P. Act, 1882 , ended after providing for the decree “and thereafter 

the defendants’ right to redeem and the security shall both be extinguished.” These words 
do not occur in either the foreclosure section of the Act of 1882 or the corresponding rule 

of O. 34, Civil P. C. 

“ The difficulty which had arisen as to these words in several cases, e.g., Vanmika. 
linga v. Chidambara, (1905) I. L. R. 29 Mad. 37 — which case, it may bo mentioned, 
does not seem to have been brought to the notice of the Board in diet Ham s case, 
<1918) 45 I. A. 130—therefore no longer arises.” 

( 1944 ) 3 i A. I. R. 1944 Bombay 100 (103) = I. L. R. 1944 Bom. 12. — Per 

Sen J. _ “This case (viz. 41 Bom. L. R. 521) was decided in 1933 and it is to be observed 

that the earlier decision in 3G Bom. L. R. 1201 was not cited before the Court nor was it 
noticed in the judgment.” 

(1944) 31 A. I. R. 1944 Lahore 329 (335) (FB ).—Per Din Mohammad, J. — 
‘The only Lahore authority which has been brought to our notice in support of this view 

is one reported as A. I. R. 1938 Lah. 83G.The learned Judges [in that case) referred 

to no previous case of this Court [namely, (1937) is Lah. 2G8) but mentioned the case in 
51 cal. 9G9 in support of their decision without trying to analyse its dictum. 

(1944) 31 A.I.R. 1944 Madras 421 (422).— “There was, however, one decision to 
which our attention was drawn, the decision of Venkataramana Kao, J., reported in 1919 
M. W. N. 1009. ... It does not appear that the decision of Vcnkatasubba Kao and 
Cornish, JJ., in (193G) 59 Miul. 751 was brought to the notice of the learned Judge 
especially the observations of Cornish, J., and we do not think that that case can be held 
to be an authority apart from the special facts on which it was decided. 

(1944) 31 A.I.R. 1944 Patna 17 (21)=22 Pat.783 (FB).—While considering the 
decision in A.I.R. 1923 Cal. 302 SinhaJ. observed“Though the decision rehded to theques- 
tion of court-fees payable on the plaint, their Lordships of the Calcutta High Court do not 
appear to have considered the previous decision of that very Court in the matter of court- 
fees, which will be referred to presently.” The case referred to is 39 Cal. 701. 

(1943) 30 A. I. R. 1943 Allahabad 220 (230) = I. L. R. 1943 All. 610. (FB). 

_p er MatInrr, J.: _ “ The same view was taken by a Division Bench of this Court in 

(1929) 51 All 530 The case was decided by Sulaiman and Kendall, JJ. I his case was 
decided before the Full Bench case in 1931 A. T,. J. 01 but has not been referred to in the 

judgment of the Full Bench. 

(1943) 30 A. I. R. 1943 Allahabad 393 (397) = I. L. R. 1944 All. 76. (FB). 

_ p er Colli’iter J. — “Tho next decision to which i will refer is A. I. R. 19-9 All. 209 

The Full Bench decision w (1920) 42 All. 575 was not refer,ed to by tho learned 

Judge . . . .“ 

(1943) 30 A.I.R. 1943 Bom. 409(41 l)=I.L.R. 1943 Bom.525- Per Beaumont 

C. J. — “Ina later case a Bench of tins Court in 41 Bom.L.K 12 o 9 held that the direction 

for payment of costs in ( 0 . 33 ) R. 15 can bo waived by tho defendant.Unfortunately, 

34 Bom. L. R. 23G was not brought to the notice of the Court in U Bom. L. R. 12 o9. 

(1943) 30 A. I. R. 1943 Lahore 65 (72) (FB)= I.L.R. 1943 Lah. 257. — [Per 
Bhidc, J.:—" It is, hoWever, clear from tho decision in (1925) 7 Lah. L. J. 4 18 that tho 

(*Pt>-) 
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learned Chief Justice did not intend to lay down that such a branch of the suit, at any 
rate, should not be looked upon as a ‘case’ for the purpose of S. 115, Civil P. C. The Full 
Bench decision in ( 1924 ) 5 Lah: 288 was not referred to in 7 Lah. L. J. . . . ” 

(1943) 30 A. I. R. 1943 Madras 633 (636). — Per Somayya J .—“There is also 

a prior decision of this Court to the same effect in (1912) 17 I. c. 593 .The decision in 

17 1 . c. 593 was not apparently brought to the notice of the learned Judges in (1915) 
39 Mad’ G2.” 


(1943) 30 A. I. R. 1943 Patna 305 (308, 310) =22 Pat. 187.— Per Chatter ji J. 
— “In support of this contention he relies on the decision of the Allahabad High Court 

in I. L. R. ( 1 930)All. 185 in which the view was expressed that.This view is directly 

opposed to the decision of the Privy Council in (1905) 32 I. A. 123 .... It is to be observed 
that this decision of the Privy Council was not noticed in the Allahabad case,*’ 

“In the case of (1922) 1 rat. 780 the facts were these .... Their Lordships based their 
decision on th6 Privy Council case in (1910) 39 I. A. CS. Das J. who delivered the judgment 

said.The Privy Council case in (1905) 32 I. A. 123, cited above, which to my mind 

furnishes a clue to the solution of the problem before us, was not referred to in the 
judgment of Das J. That being so, I do not think it necessary to refer the matter to a 
Full Bench.” 

(1943) 30 A.I.R. 1943 Patna 96(10l)=21 Pat, 799— Per Chatterji, J., — “I 
may observe here that in 52 All. 1005, which was decided in May 1930, there is no 
reference to 17 cal. 543 (F.B.), decided in 1S90, or to 55 Cal. 118 1 , decided and reported in 
1928.” 

(1942) 29 A. I. R. 1942 Lahore 228 (230) (FB) = I.L.R. 1943 Lah. 1. — 

Per Teh Chand, J — " This decision is not in accord with 12 P. R. 1911, in which the 
identical objection had been raised and overruled. That case was regarded in the Chief 
Court and this Court as the ruling authority on the subject for over 25 years, but there 
is no reference to it in the judgment in A.I.R. 1937 Lah. G37. Apparently, the attention 
of the learned Judge, who decided the latter case, was not drawn to it.” 

(1942) 29 A. I. R. 1942 Madras 136 (138)—“Neither the Full Bench decision 
in (1914) 37 Mad. 483 nor the decision in (1929) 52 Mad. 93G was noticed and considered in 
(1933) G5 M. L. J. 455.” 

(1941) 28 A. I. R. 1941 Allahabad 396(397)=I.L.R. 1941 All. 737 (740).— 

“The Full Bench decision in Kalian Das v. Bhagiratlii , (1S83) G All. 47 is binding on 
us ... . The Full Bench case in G All. 47 was not cited in arguments in Badhey Sliiam 
v. Nazir Hussain, 1941 A.L.J. 43. Had it been cited, the decision would have been the 


other way.” 

(1941) 28 A. I. R. 1941 Madras 933(933, 934)=I.L.R. 1942 Mad. 264 (265, 
266, 268, 270) (FB). — “ The substantial question in this appeal is whether (1907) 30 
Mad. 3G7 was rightly decided by this Court. The appellant contends that the decision 
conflicts with the judgment of the Privy Council in (189G) 23 Cal. 775 and therefore cannot 
be allowed to stand. . . . They (i. e., the learned Judges who decided 30 Mad. 3G7) did not, 
however, make any reference to the judgment of the Privy Council in 23 Cal. 775. 1 resu- 
mably it was not brought to their notice. . . . We consider that the present case is governed 
by the decision of the Privy Council in 23 Cal. 775.” 

(1941) 28 A. I. R. 1941 Madras 898 (902) = I. L. R. 1942 Mad. 271 (278) 
(FB).—“ The decision in (1S84) 7 Mad. 255 was criticised by Ayling and bhesbagiri 
Iyer, JJ., ill (1917) 5 M. L. \v. 15 S. On the other hand, it receives support from the ju g- 
ments given by Madhavan Nair and Stodart, JJ., in (193G) 71 M. L. J. 511, by Cornish, ., 
in ( 1937 ) 71 M. L. J. 725 and by Ramesam ar.d Jackson, JJ., in A. I. R. 192S Mad. - • 

It is, however, significant that in these cases no reference was made to the decisions in 
(1907) 30 Mad. 2G, (1909) 32 Mad. 429 and (1917) 5 M. L. W. 158. 





A. I, R. Commentaries Judicially Noticed. 


(1938) 25 A. I. R. 1938 Calcutta 730 (733) = I.L.R. (1939) 1 Cal. 112 (120). 

_“ The expression ‘other causo of a like -nature’ has been the subject of various decisions, 

most of which will be found mentioned in Chitaloy’s Limitation Act [1st (1939) Edn.], 
pp. 5G7 to 572.” 

(1938) 25 A. I. R. 1938 Calcutta 287 (289 & 290) = I. L. R. (1938) 1 Cal. 53 
(58 & 60). — “ In the Note to Messrs. Chitaley and Annaji Rao’s Code of Civil Proce¬ 
dure, [ 2 nd (1935) Edn.] at p. 1383, I find the following comment : ‘ The first .... parties.’ 

* The learned authors of Chitaley and Annaji Rao’s Code of Civil Procedure in the 
paragraph to which I have already referred, appear to me to sum up in a few words the 
substance of the decisions’.” 

(1937) 24 A. I. R. 1937 Calcutta 222 (224). — “On this point there is a con¬ 
siderable mass of case law which will bo found set out in Chitaley*s Commentary [ 2 nd 
(1935) EdnJ on the Civil Procedure Code.” [O. 21, R. 2, Note G.] 

(1943) 30 A. I. R. 1943 Allahabad 162 (167) = I.L.R. 1943 All. 467. —"In 

Chitaley’s Limitation Act (Edn. l) at p. 518 [now sco 2 nd (1942) Edn. p. 554] the learned 
commentator takes this same view. Ho says: “As regards proceedings boforo arbitrators 
.good law.” [Tlio view is approved and followed.] 

(1942) 29 A. I. R. 1942 Allahabad 77 (78). — “So far as Art. 1 20 is concerned, 
tlioro are a large number of cases quoted in Chitaley’s Commentary .... [1st (193S) Edn.]. 

(1941) 28 A. I. R. 1941 Allahabad 110 (117) (FB) == I. L. R. 1941 All. 77 
(95).— 14 Where a decree is against A and another decree is against A and B, it has been 
held that the decrees are against the same judgment-debtor within the meaning of S. 73. 
The cases on the point are noted in Chitaley’s Code of Civil Procedure [ 1 st (1932) Edn.], 
Vol. l, page G47.” [This principle was cited with approval.] 

(1940) 27 A. I. R. 1940 Allahabad 263 (266) = I. L. R. 1940 All. 396 (406). 

— “In Chitaley’s Criminal Procedure Code, [ 1 st (193G) Edn.], vol. l, p. 797, the learned 
commentators say : ‘It is ... . Evidence Act. I agree with their conclusion . 

(1943) 30 A. I. R. 1943 Lahore 189 (191).— “ I would refer in this connection 
to the discussion on the applicability of the doctrine of constructive res judicata to elu¬ 
tion proceedings in Chitaley’s Civil Procedure Code, Edn. 3, Note 23, s. 11, pages 
to 180 .” 

(1943) 30 A. I. R. 1943 Lahore 65 (77) (FB) == I. L. R. 1943 Lah 257. — 

“These principles are generally recognized in the decisions of tho otiei *r> 1 * .. 
also : see rulings collected under Notes 3 and S to s. 115 in C hitaley s 01 0 0 IVI 
Procedure.” ' 

(1942) 29 A. I. R. 1942 Lahore 119 (120). — ‘‘No authority directly in point 
has been quoted by either side but in Chitaley’s Code of Civil Procedure, [3u 1M 4 n ; 

vol. l, under s. 151 , Civil Procedure Code., tho learned author deals at some length in 
Note G (p. 1220) with tho meaning of tho words ‘abuse of the process of the Com 1 
Section. After dealing.exactly the abuse is.” [Cited with approval.. 

(1941) 28 A. I. R. 1941 Lahore 128 (128) = I. L. R. Lahore 697 (698). 

—" This is a petition for revision of an order . . . allowing tho plaintiff to s»u> . 1 . 1 . p_ 1. 

On my expressing doubt whether a revision against such an order ^ K ‘ s 10 ^ , 

learned counsel referred to tho Lahore cases cited in Chitaley s Code o 1 
[8rd (1940) Edn.), vol. l, p. 1Q32.” 

(1941) 28 A. I. R. 1941 Lahore 96 (96). — “A puisne mortgagee who is not 
impleaded in a previous suit I>v the prior mortgagee, is entitled to disiogaw 1 ( 

madp -in the previous suit and to fall bade upon the original mortgage only... 
Mulla in In's Commentary on the Code of Civil Procedure at y. V83also hold-, too . 
View, and so does Chitaley in Volume 3 at p. 2718, 13rd 11940) I >,ln.J. 

(1943) 30 A. I. R. 1943 Nagpur 231 (232) =“ I- L. R. 1944 

The Commentary on the Civil Procedure Code, was i_'- , f.-n< d t<> nprivMV 

lin’d 


same 
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A. I. R. Commentaries Judicially Noticed 


words : " It is argued in appeal that O. 32 R. 7 does not apply to execution proceed 
ings, l ut there is ample authority to show that it does. Cases on tho point nro collected 
on page 1921 of Chitaley’s Code of Civil Procedure, 3rd (1940) Kdn., vol. 2, under Noto 
11 to o. 21, R. 2.” » J 


(1943) 30 A. I. R. 1943 Nagpur 204 (206) (FB) =1. L. R. 1943 Nag. 241.*- 

In the Order of Reference to tho Full Bench According to Chitaloy and Anna* 


Rao, all the other High Courts hike tho view adopted in 8 N. L. R. 02. The lenrne 


rne 

authors are of opinion that that is the light view and that tho present Nagpur aO 


Lahore decisions are wrong. See Chitaley’s Civil Procedure Code, Vol. I, page 40*' 0 


the 2nd Edn. Now s cc jrf (1913) Edn. S. 2(2) Note 8.) (This opinion is now approved hy £l 
decision of the Full Bbi..u.) 


i 


(1944) 31 A. I. R. 1944 Oudh 139 (143, 144). — “We think, however, that tt>e 
» rose nee of Fakhr Jahan Begum, the mother and one of tho legal representatives of Abi 
Jahan Begum as respondent 5, is sufficient to save abatement as regards any of thf 
legal representatives. Wo are referred to Chitaley’s Note 9 on o. 22 p. 4 : ‘Supposing tb. 
a defendant dies.tlie suit will abate’.*’ (Cited with approval.) 

“The question whether an issue of law can be res judicata is a very w ; de one on i\hich 
divergent views have been expressed by different High Courts. We are referred to pages'lflo| 
to 153 of Chitaley’s Civil Procedure Code, Edn. 3, Note li on s. 11.” 

(1944) 31 A. I. R. 1944 Oudh 94 (99). — ‘'Chitaley’s Commentary* on s. ll [see 
Note 33 on that section in 4th (1914) Edn.] arrives at tho same conclusion. We take from 
it the following quotation based on actual cases: ‘Where a matter is construe o v;’y in 
issue.to have raised it’.” (Cited with approval.) ' fl 

(1943) 30 A. I. R. 1943 Oudh 425 (427). — “The argument of the appellant? is 
really founded upon the discussion in Chitaley’s Transfer of .Property Act, Vow 
(Edn. l), page 1282. After commenting on the change made hy the substitution of the 
word “due” for “payable” it remarks : ‘ In the undermentioned case A.I.R. 1937 ALL. 32.. . 
.executed after the amendment’. ” > 

(1943) 30 A. I. R. 1943 Oudh 373 (380)— “The legal position arising out of tLL 
l rovisions (and those contained in S. 23 of the Contract Act), is discussed in Chitaley a 
Commentary on the Civil Procedure Code to which Mr. Wasim himself referred n~. In 

Note 1 on rara. 18 of Sch. 2 (3rd (1910) Edn.) we read: ‘It a party to the agreement.. 

the Sovereign has provided.’ In Note 4 on the same paragraph reference is made to the 
following observations by Moulton L. J. as quoted with approval and follov. d 1 y the 

High Courts in India ; ‘The present position.the rights of the parties aiesetuod'. 

(This discussion is approved). 

(1943) 30 A. I. R. 1943 Oudh 274 (276). — “ Chitaley in bis Commentary on 
the Code of Civil Procedure, 3rd (1910) Edn., page 3061 says : ‘An appeal will, therefore, 
lie ... . on which tho order of remand was based.’ A. I. R. 1923 Lali. 206 is cited . • ■ 

A number of other rulings are mentioned in Chitaley s Civil Procedure Code, and \\e^ 
accept the principle laid down therein.” 

[1943)^30 A. I. R. 1943 Oudh 266(268). —The following citation was approved / 

* 4 ” * * . . . - /-*• T\ _ _*1 - 3. n 1 / 1 A < r\\ m ’k. lfr»l T at 


i 


it 


u j 


.* 


and followed. “Chitalev in his book on the Civil Procedure Code, 3rd (1940) Edn j Vol. I, at 
i age 992 summarises the law in the following words : ‘A claim or question to or respecting 

other property.or indirectly in the decree or order . 

(1943) 30 A.I.R. 1943 Oudh 243 (259) = 19 Lack 109.— “ Appellant's 
learned counsel cites ... Chitaley’s Civil Procedure Cole, 3rd '1940) lain.. Vol, . 

page 1557 : ‘Where a plaintiff claims.would embarrass the defendant . 

[Cite! with approval and louowed.J 

(1943) 30 A. I. R. 1943 Oudh 177 (183) = 18 Luck 439. — “ In Clntaley’s)! 

commentary on Indian I^iuiitaticn Act it is said (Vol. Ill, 

‘ Mere un-'interruptod possession . . Uther co-owners ^.e&ion rttha Vriir \ 

made in Ihe commentary to.the following oh^Wions oPtLeir Lordships of he l’ rf 

Council in 47 I. O. 62ft ' it is important to J^ear . /A . other interested members.. 


- lo - --- 

said (vol. Ill, page 2266, Edition 2): 

Reference is then 
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